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LANGDON  At  aL  v.  CITY  OF  WAtLA  WAL- 
LA  et  al.    (Now  15899.) 


(Supreme  Court  of  Washington. 
1920.) 


Seiit.  IS, 


1.  Municipal  oorporatioaa  <s=s>277— Riglit  of  oity 
to  acquire  property  beyond  itate  limits  for 
waterworks. 

In  view  of  Rem.  Code  1015,  i  7612,  subd.  44, 
and  section  8006,  relating  to  acquiring  of  water- 
works by  second  class  cities,  sncb  a  city  has  the 
right  to  acquire  property  beyond  the  limits  of 
the  state  for  the  improvement  of  waterworks 
system,  such  property  being  held  in  its  pro- 
prietary, and  not  In  its  goremmental,  capac- 
ity. 

2.  Mnnicfpal  corporations  0=>277— Permitting 
dty  to  own  lands  In  another  state  not  an  as- 
sumption of  extraterritorial  Jnrisdletlon. 

To  allow  a  city  of  this  state  to  acquire  wa- 
terworks property  in  adjoining  state  is  not  an 
assumption  of  extraterritorial  Jurisdiction,  such 
property  being  owned  only  in  the  city's  pro- 
prietary capacity,  and  the  rights  therein  are 
left  to  the  protection  of  the  coorts  of  that  state 
and  of  the  United  States. 

3.  Municipal  corporations  «=>277— State  might 
wItfchoM  right  of  foreign  municipal  corpora- 
tiena  to  hold  property. 

States  may  withhold  from  cities  of  other 
states  the  right  to  acquire  and  hold  property 
nnder  proprietary  right  in  tbem  jnst  as  they 
may  witlihold  socfa  right  from  other  foreign  cor- 
porations. 

4.  Enlaout  domain  »-iO  City  In  Washington 
mqr  obtain  land  for  watorweilis  In  state  of 
Orogon  by  ooademnatien. 

A  dty  of  the  second  daaa  in  tliis  state  may 
is  its  proprietary  right  acquire  by  condemnation 
in  the  exercise  of  the  power  of  eminent  domain 
property  for  waterworks  system  within  the 
state  of  Oregon  in  view  of  Laws  Or.  1909,  p. 
256,  granting  such  right;  the  two  states  having 
passed  redprocal  laws  Qierefor,  providing  such 
law  does  not  violate  the  Constitution  of  Oregon. 

5.  Eminont  domain  ^s>28— Acquiring  of  land 
for  waterworks  by  city  of  another  state  held 
beaefldal  use. 

The  acquiring  by  a  second  class  dty  of  this 
state  of  land  for  waterworks  purposes  in  the 
state  of  Oregon  is  a  public  use,  which  will  sup- 


port the  exerdse  of  the  right  of  eminent  domain 
under  Laws  Or.  1900,  p.  2S6,  in  view  of  the 
redprocal  laws  of  the  two  states  upon  such 
matter,  notwithstanding  the  provision  of  Const, 
art.  1,  i  16,  making  public  use  a  judidal  rath- 
er than  legislative  question. 

6.  Municipal  eorporations  «=9277— City  net  «n« 
Joined  from  acquiring  land  in  other  state  for 
waterworks  because  of  jaabillty  to  cofldamq 
necessary'  property  la  forest  reserve,  where 
right  therein  exists  by  grant.. 

I^  a  proceeding  to  enjoin  a  second  idass 
dty  of  this  state  from  attempting  to  acquire 
land  for  waterworks  in  another  state,  a  sug- 
gestion that  the  dty  might  be  impeded  because 
not  able  to  exerdse  eminent  domain  within  the 
limits  of  a  national  forest  reserve  is  without 
merit,  where  the  dty  has  already  acquired  such 
right,  and  also  expresa  provisions  for  acquiring 
such  rights  are  made  by  Act  Cong.  Feb.  1, 1906 
(U.  a  Comp.  St.  If  828,  BO0&,  Slfi2.  4947, 
5142). 

7.  Evidence  €=983 (2)— Presumption  that  au- 
thorities are  not  selling  bonds  In  violation  of 
ordinance  or  statute. 

Where  it  was  provided  by  ordinance  sub- 
mitted to  vdters  that  none  of  the  waterworks 
bonds  should  be  sold  at  less  than  par  value  and 
accrued  interest,  but  also  that  the  sale  should 
be  in  manner  deemed  by  the  dty  commission  as 
for  the  best  interest  of  the  city,  which  is,  in 
substance,  the  provision  of  Rem.  Code  1916,  | 
8007,  it  must  be  presumed  that  the  dty  author- 
ities are  not  contemplating  selling  the  bonds  at 
such  a  discount  below  par  as  Will  result  in  the 
dty's  paying  more  than  the  maximum  rate  al- 
lowed by  statute  and  ordinance,  so  that  no  re- 
straining order  need  issue. 

B.  Munldpal  corporations  €=3279 — Vote  hehlto 
have  ratified  both  ordinance  and  waterworks 
improvement  submitted  by  it. 
Where  a  notice  of  election  for  waterworks 
bonds,  as  well  as  the  ordinance,  submitted  for 
final  ratification  or  rejection  the  making  of  im- 
provements and  the  issoe  of  bonds,  the  favorable 
vote  was  both  a  ratification  of  the  ordinance 
and  a  final  authorisation  of  the  improvements. 

9.  Municipal  corporations  «=>  1 08— Waterworks 
ordinance  providing  for  its  submission  to  vot- 
ers not  subject  to  referendum. 
An  ordinance  for  waterworks  improvement 

and  bonds  containing  emergency  dause  must  be 
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hdd  in  no  erent  fnbjeet  to  the  referendum  pro- 
vided b;  Rem.  Code  1915,  |  7670—22,  because  b; 
its  terms  and  by  tbe  express  provision  of  the 
statute  under  which  it  was  passed  it  is  within 
itself  a  provision  for  a  referendum,  and  also  it 
was  passed  under  the  authority  of  a  law  relat- 
ing to  acquiring  public  utilities,  rather  than 
under  general  powers,  and  is  thereby  excluded 
from  such  referendum  by  statute,  so  that  it  is 
immaterial  that  the  30  days  for  referendum 
had  not  elapsed  before  publication  of  notice  of 
election  thereon. 

10.  ManMiml    mrpormUons    «=3Z70— Water* 
works  ordlnanoe,  fairly  informlnfl  votsn  of 
the  nature  and  exteat  of  Improvements,  held 
sufflolent 
An  ordinance,  submitting  a  proposition  for 
acquiring  property  for  a  waterworks  extension, 
specifying  in  general  terms  which  fairly  inform- 
ed the  voters  of  the  general  nature  and  extent 
«f  the  proposed  improvements,  was  sufficient,  un- 
der Rem.  Code  1916,  {  8006,  requiring  corpo- 
rate  authorities   to   speai^y   by   ordinance   the 
system  or  plan  proposed. 

il.  Munlolpal  corporations  «=9279  —  Ordlnanoe 
held  to  submit  one  proposlUoi,  not  two. 
A  municipal  proposition  for  construction  of 
a  reservoir  held  not  so  independent  of  other 
proposed  waterworks  extensions,  submitted  to 
voters  by  an  ordinance,  as  to  have  the  legal 
effect  of  submitting  two  propositions,  but  only 
to  submit  one. 

12.  Manlclpal  eorporatfons  ^9864(3)— Propos- 
ed debt  for  waterworks  held  net  to  InoreMe 
debt  beyond  oonstltntlonal  limit. 
A  proposed  municipal  indebtedness  for  wa- 
terworks improvements  under  Rem.  Code  1916, 
{  8007,  in  the  sum  of  $600,000,  held  not  to  in- 
crease the  dty's  debt  beyond  the  total  tax  lim- 
it of  10  per  cent,  of  taxable  property  as  fixed 
by  Const,  art.  8,  t  6. 

Main,  Mitchell,  Mackintosh,  and  Bridges,  JJ., 
dissenting. 

En  Banc. 

Appeal  from  Superior  Court,  Walla  Walla 
County;  Edward  C.  Mills,  Judge. 

Suit  by  John  W.  liangdon  and  othe^ 
against  the  City  of  WaUa  Walla  and  others. 
From  a  judgment  for  defendants,  the  plain- 
tiffs appeal.    Affirmed. 

Evans  &  Watson,  of  Walla  Walla,  for  ap- 
pellants. 

H.  B.  Noland,  of  WaUa  Walla,  for  reapond- 
oits. 

PARKER,  J.  The  plaintiffs  seek  an  injunc- 
tion preventing  the  city  of  WaUa  Walla  and 
Its  officers  from  making  certain  proposed  ad- 
ditions, betterments,  and  extensions  to  its  ex- 
isting waterworks  system,  and  issuing  and 
disposing  of  general  indebtedness  bonds  of  the 
city  to  pay  the  cost  thereof.  A  hearing  upon 
the  merits  in  the  superior  court  for  WaUa 
WaUa  county,  resulted  in  a  judgment  denying 
to  the  plaintiffs  the  relief  prayed  for,  from 
vblcb  they  have  appealed  to  this  court 


WaUa  Walla  Is  a  dty  of  the  second  class 
under  the  laws  of  this  state,  and  has  a  com- 
mission form  of  government.    It  is  situated 
about  6  mUes  north  of  the  southern  boundary 
of  this  state,   which  is  also  the  northern 
boundary  of  the  state  of  Oregon.    Its  present 
water   supply  comes   from  Mill   creek,  the 
source  of  which  is  east  of  the  dty,  in  this 
state;  from  whence  it  flows  southeily  across 
the  state  line  into  Oregon,  thence  for  a  dis- 
tance of  some  4  miles  southerly,  westerly,  and 
northwesterly  through   Umatilla  county  or 
that  state,  to  and  across  the  state  line  back 
Into  this  state,  and  thence  in  a  northwesterly 
direction  to  and  through  the  city  of  Walla 
Walla.    The  dty  already  possesses  some  prop- 
erty rights  enjoyed  by  it  in  the  maintenance 
of  Its  present  water  system,  situated  upon 
Mill  creek,  In  Oregcm.     It  seems  to  be  one 
of  the  conditions  of  our  problem,  and  we  shall 
assume  for  argument's  sake  as  we  proceed 
that  the  prc^osed  additions,  bettermoits,  and 
extensions  of  the  dty's  waterworks  system 
are  such  that  in  order  to  successfuUy  make 
them  it  will  be  necessary  for  the  dty  to  ac- 
quire additional  property  rights  upon  and  ad- 
jacent to  MIU  creek  In  Oregon,  by  the  exerdse 
of  the  eminent  domain  power  of  that  state; 
and  if  the  dty  has  not  the  power  to  exerdse 
the  eminent  domain  power  of  that  state,  the 
betterments  and  extensions  to  its  waterworks ' 
system,  as  proposed,  cannot  be  made;  and  the 
dty  flhd  its  officers  should  be  eojoined  from 
Inning  or  disposing  of  the  bonds  here  in 
question,  to  that  end.    On  November  11,  1919, 
the  dty  commission,  acting  under  the  author- 
ity given  by  our  statutes  relating  to  the  acqui- 
sition of  public  utilities,  and  the  making  of 
addlticHis,  betterments,  and  extensions  there- 
to. Rem.  Gode^  {  800B  et  seq.,  passed  an  ordi- 
nance providing  for  the  submissima  to  the  vot- 
ers of  the  dty  the  propoelticm  of  making  ad- 
ditions, and  betterments  and  extoisions  to 
its  waterworks  system,  and  the  issuance  and 
disposition  of  the  dty's  general  Indebtedness 
bonds  to  pay  the  cost  thereof,  to  the  amount 
of  1500,000,  or  so  mudi  thereof  as  may  be 
necessary  for  that  purpose.    The  proiwsltlon 
as  set  forth  In  the  ordinance  is.  In  substance ; 
that  there  shaU  be  constructed  a  24,000,000 
gallon  concrete  reservoir,  specifying  its  ap- 
proximate location,  which  shall  be  connected 
with  the  pipe  lines  of  the  dty's  distributing  . 
system;    that  a  new  diversion  dam  and  in- 
take be  constructed  on  MIU  creek,  vrlthin  the 
Wenaha  National  Forest  Reserve  in  UmatiUa 
county,  Or.,  to  be  connected  by  pipe  lines  with 
the  dty's  existing  system;   that  the  city  ac- 
quire title  to,  or  permanent  centred  over,  sudi 
lands  in  UmatUla  county.  Or.,  as  may  be 
necessary   to   make  the  proposed   additions, 
betterments,  and  extensions,  and  to  preserve 
the  purity  of  the  water  to  be  used ;   that  "the 
City  of  Walla  WaUa,  either  by  purchase  or 
condemnation,  shaU  acquire  in  the  manner 
provided  by  law,  all  necessary  lands,  rights 
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of  way,  waters,  water  rights,  easements,  priv- 
llegee  and  property  necessary  for  the  con- 
etruction,  conrenlMit  nse,  maintenance  and 
<^)eratIon  of  the  additions,  betterments  and 
extensions  herein  mentioned,  and  shall  con- 
stmct,  own,  control,  <^)erate  and  maintain 
said  additions,  betterments  and  extensions 
as  a  part  of  Its  mtmlclpally  owned  water- 
works syston";  and  that  the  costs  of  the  pro- 
posed additions,  betterments,  and  extensions, 
fncliidlng  the  acquisition  and  control  of  prop- 
erty necessary  therefor,  all  of  which.  Is  de- 
clared to  be  of  an  estimated  cost  of  $500,000, 
ahall  be  paid  for  by  the  Issuance  and  disposi- 
tion of  the  city's  general  Indebtedness  bonds 
in  that  sum,  or  so  much  thereof  as  may  be 
necessary ;  specifying  the  times  within  which 
the  serial  specified  classes  of  bonds  shall 
mature,  providing  for  such  levying  of  taxes 
each  year  as  may  be  necessary  to  pay  the 
principal  and  Interest  of  the  Indebtedness  so 
evidenced,  and  pledging  the  faith  and  re- 
sources of  the  dty  to  the  payment  of  the 
b(»ds  and  interest  therecm,  as  a  general  in- 
debtedness of  the  city.  An  election  was  ac- 
cordingly held,  after  due  notice  thereof,  sub- 
mitting the  proposition  to  the  voters  of  the 
dty,  which  resulted  in  its  adoption  by  more 
than  three-flfths  of  the  qualified  voters  of 
the  dty  voting  at  the  election,  as  provided  by 
section  8006,  Rem.  Ciode.  Other  facts  will  be 
notioed  as  may  become  necessary  in  our  dls- 
cnssicHi  of  the  several  questions  presented. 

[1]  The  most  daborately  argued,  and  evi- 
dently regarded  by  counsel  for  appellants  as 
the  soundest,  ground  of  omtentlon  made  by 
than,  to  stated  In  thdr  brief  as  follows: 

"The  trial  court  erred  in  not  holding  said  or- 
dinance and  all  proceedings  thereunder  invalid 
for  the  reason  that  the  city  is  without  any  right, 
power,  or  authority  to  purchase  or  acquire  by 
eminent  domain  any  property  or  property  rights, 
or  to  expend  money  in,  or  become  indebted  for, 
the  construction  or  maintenance  of  the  propos- 
ed extension  of  its  waterworks  system  in  Uma- 
tilla county,  Oregon,  or  within  the  Wenaha  Na- 
tional Forest  Beserve." 

We  first  inquire.  Has  the  dty  of  Walla 
WaUa  the  power,  in  so  flur  as  Its  own  or- 
gianic  law  Is  concerned,  to  acquire  property 
of  the  nature  and  for  the  purpose  here  U 
qoestion,  which  is  situated  in  the  state  of 
Oregon;  that  is,  do  the  laws  of  this  state 
grant  to  the  dty  the  privilege  of  acquiring 
mdi  property  in  another  state?  In  the  enu- 
meratlcii  of  powers  of  dties  of  the  second 
dkSB,  to  which  dass  Walla  WaUa  bdongs,  we 
read  In  section  7612,  Rem.  Code,  as  follows: 

"44.  Waterworks:  To  provide  for  the  erection, 
purchase  or  otherwise  acquiring  of  waterworks 
within  or  without  the  corporate  limits  of  the 
city  to  supply  sudi  dty  and  its  inhabitants  with 
water.   •    •    ♦•• 

And  In  section  8005,  Rem.  Code,  the  first 
aectlOD  of  the  act  relating  to  the  acquiring 


of  public  utilities  by  dties  under  whidi  the 
dty  is  proceeding,  we  read: 

"Any  incorporated  dty  or  town  within  the 
state  be,  and  hereby  Is,  authorized  to  construct, 
condemn  and  purchase,  purchase,  acquire,  add 
to,  maintain,  conduct  and  operate  waterworks, 
within  or  without  its  Umits.    ♦    ♦    •» 

In  so  far  as  this  constltutea  authority  for 
the  dty  acquiring  and  owning  property  of 
the  nature  here  in  question  outside  of  the 
dty's  corporate  limits,  it  manifestly  is  au- 
thority for  the  dty  acquiring  and  owning 
property  so  situated,  in  its  proprietary,  and 
not  in  Its  governmental,  capadty.  That  is, 
authority  to  acquire  and  own  such  property 
just  as  any  corporation,  other  than  munici- 
pal, could  exerdse  ownership  over  public 
utility  property.  We  find  nothing  In  the  or- 
ganic law  of  our  dties  suggesting  that  their 
governmental  authority  shall  extend  beyond 
their  corporate  limits,  now,  since  a  city's 
ownership  and  dominion  over  such  property 
is  of  this  nature,  and  the  dty  Is  unqualifledly ' 
authorized  to  acquire  such  property  "with- 
out" as  well  as  "within"  its  corporate  limits, 
we  are  quite  unable  to  see  that  the  power 
of  acquiring  and  owning  sudi  property  is 
limited  to  property  within  our  own  state. 

[2]  The  suggestion  that,  to  allow  a  dty  of 
this  state  to  acquire  property  of  the  nature 
here  In  question  in  another  state  would,  in 
dfect,  be  an  assumption-  of  extraterritorial 
jurisdiction,  we  think  is  wholly  without 
force,  in  view  <rf  the  fact  that  the  city's  own- 
ership of  such  property  situated  outside  its 
own  territorial  limits,  whether  within  or 
without  this  state,  is  only  the  ownership  and 
control  over  sudi  property  in  the  city's  pro- 
prietary capadty.  Such  ownership  does  not, 
to  our  minds,  suggest  an  assumption  of  ex- 
traterritorial governmental  Jurisdiction,  ei- 
ther on  the  part  of  the  state  of  Washington 
or  of  Its  dties,  over  property,  situated  in  an- 
other state.  If  the  laws  of  Oregon  permit 
the  dty  of  Walla  Walla  to  acquire  and  own 
within  that  state  property  of  the  nature  and 
for  the  use  here  in  question;  whldi  as  we 
think  will  presently  appear,  though  that  is 
apart  from  this  particular  Inquiry,  manifest- 
ly we  must  presume  that  the  courts  of  Ore- 
gon will  protect  the  property  rights  the  dty 
so  permlsslvely  acquires  in  that  state,  the 
same  as  they  will  protect  the  property  rights 
of  any  other  similar  ownership  of  property 
therein,  and  that,  should  sudi  protection  be 
refused  by  the  Oregon  courts,  the  courts  of 
the  United  States  will  afford  sudi  protection. 

[3]  The  state  of  Oregon  may,  of  course,  if 
it  so  choose,  withhold  from  the  dties  of  this 
state  the  right  to  acquire  property  in  that 
state.  Just  as  it  may  withhold  such  right  from 
any  other  foreign  corporation,  but  that  does 
not  argue  that  this  state  has  not  given  to  Its 
dties  sudi  power  of  acquisition  and  owner- 
ship of  property  as  will  enable  them  to  ac- 
quire property  in  Oregon  by  consent  of  that 
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Btate.  Tbla,  we  think,  is  as  far  as  we  need 
go  In  our  inquiry  touching  the  iwwer  of  the 
dty  of  Walla  Walla  under  its  organic  law 
that  Is,  under  the  laws  of  this  state  which 
brought  the  city  into  being,  and  gave  to  it  the 
powers  specified  in  the  statutes  above  quot- 
ed from.  We  conclude,  then,  that  the  city 
of  Walla  Walla  does  possess  in  its  proprie- 
tary capacity  the  power  to  acquire  and  own 
in  the  state  of  Oregon,  so  far  as  it  may  be 
necessary  for  It  to  acquire  such  power  from 
the  state  of  Washington.  Whether  or  not 
and  to  what  extent  the  dty  may  be  able  to 
exercise  snch  power  In  the  state  of  Oregon  is, 
of  course,  a  question  to  be  decided  nnder  the 
laws  and  Constitution  of  that  state.  There 
has  come  to  our  notice  but  one  decision  which 
we  regard  as  calling  for  particular  notice,  as 
tending  to  show  the  law  to  be  oth^wise. 
That  la  the  decision  of  the  Wisconsin  court 
In  Becker  v.  La  Crosse,  99  Wis.  414,  75  N.  W. 
84,  40  L.  B.  A.  829,  67  Am.  St.  Bep.  874.  The 
d^  of  La  Crosse  in  the  state  of  Wisconsin, 
on  tbe  east  bank  of  the  Mississippi  river, 
was  authorized  by  the  Legislature  of  that 
state  to  G(»struct  a  bridge  across  -that  river 
to  the  liUnnesota  shore.  The  dty  not  only 
constructed  the  bridge,  but  constructed  a 
highway  2^  miles  long  beyond  the  end  of  the 
bridge  in  Minnesota.  This  seems  to  have 
been  done  by  ccmsent  of  the  state  of  Min- 
nesota; but  manifestly  without  the  consent, 
express  or  implied,  of  the  state  of  Wisconsin, 
since  it  does  not  appear  that  the  dty  could 
have  gone  outside  Its  limits  and  maintained 
a  highway  even  in  Wisconsin.  In  a  suit 
against  the  dty  by  one  Injured  as  the  result 
of  a  defect  in  the  highway  so  maintained 
by  It  in  Minnesota,  the  Wisconsin  court  held 
that  recovery  could  not  be  had,  because 
the  state  of  Wisconsin  had  not  granted  to  the 
dty  the  power  to  construct  and  maintain 
sudi  highway  in  Minnesota,  and  that  in,  so 
doing  tbe  dty  was  wholly  without  authority, 
so  the  dty  authorities  could  not  render  It 
liable  for  any  act  committed  in  the  construc- 
tion or  maintenance  of  the  highway  in  Min- 
nesota. We  think  that  is  not  this  situation. 
[4]  We  next  inquire.  Has  the  city  of  Walla 
Walla  the  right  and  power,  nnder  the  laws  of 
Oregon,  to  acquire  by  purdiase,  and  also  by 
condemnation,  in  the  exercise  of  the  power 
of  eminent  domain  of  that  stat^,  the  prop- 
erty .rights  here  in  question,  which  the  dty 
proposes  to  acquire  In  Umatilla  connty,  in 
that  state,  outside  of  tl^  Wenaha  National 
Forest  Beserve?  We  pass  to  the  question  of 
the  dty's  right  to  acquire  such  property  by 
condemnation,  since  as  a  matter  of  course,  If 
the  dty  can  acquire  such  property  by  con- 
demnation, under  the  laws  of  that  state,  it 
can  do  so  by  purefaase.  On  February  23, 
1909,  there  was  enacted  by  the  Legislative 
Assembly  of  the  state  of  Oregon,  a  law 
reading  as  follows: 

"Section  1.  That  any  municipal  corporation  of 
any  state  adioining  the  State  of  Oregon  may 


acquire  title  to  any  land  or  water  right  within 
the  State  of  Oregon,  by  purchase  or  condem- 
nation, which  lies  within  any  watershed  from 
which  said  municipal  (corporation)  obtains  or 
desires  to  obtain  its  water  supply. 

"Sec.  2.  That  any  person  who  shall  place  or 
cause  to  be  placed  within  any  watershed  from 
which  any  city  or  mnnidpal  corporation  of  any 
sdjoining  state  obtains  Its  water  supply,  any 
substance  which  either  by  itself  or  in  connection 
with  othsr  matter  will  corrupt,  pollute  or  im- 
pair the  quality  of  said  water  supply,  or  the 
owner  of  any  dead  animal  who  shall  knowingly 
leave  or  cause  to  be  left  tbe  carcass  of  any 
portion  thereof  within  any  such  watershed  in 
such  condition  as  to  in  any  way  corrupt  or  pol- 
lute such  water  supply,  shall  be  deemed  guilty 
of  a  misdemeanor  and  upon  conviction  shall  be 
punished  by  fine  La  any  snm  not  exceeding 
five  hundred  dollars."  Laws  of  Oregon,  c. 
182,  p.  25S. 

[S]  On  the  following  day,  February  24, 
1909  (Laws  1909,  p.  18)  there  was  enacted  by 
the  Legislature  of  the  state  of  Washington  a 
law  In  exactly  the  same  language,  excepting 
that  the  words  "state  of  Washington"  appear 
in  the  first  section  thereof,  as  the  words 
"state  of  Oregon"  appear  In  the  first  section 
of  the  Oregon  law.  That  the  dty  of  Walla 
WaUa  possesses  power  to  acquire  property  of 
the  nature  and  for  the  use  here  In  question, 
situated  in  this  state,  by  the  exercise  of  its 
right  of  eminent  d<m>ain,  is  conceded ;  so  the' 
express  language  of  the  law  of  Oregon  above 
quoted  renders  it  plain  that  nothing  stands 
in  tbe  way  of  the  dty  of  Walla  WaUa  acquir- 
ing property  as  contemplated,  in  Oregon,  by 
the  exwdse  of  the  power  of  eminent  -domain 
of  that  state,  except  It  be  that  the  Oregon 
law  is  In  violation  of  some  provision  of  the 
Constitution  of  that  state.  So  far  as  we  are 
advised,  the  courts  of  that  state  have  never 
been  called  upon  to  determine  the  question 
of  the  constitutionality  of  that  law,  and  we 
are  therefore  placed  in  tlie  position  of  being 
called  upon  to  determine  that  question  with- 
out the  aid  of  any  expression  of  opinion 
thereon  from  the  courts  of  Oregon.  We  can- 
not escape  this  ddlcate  task,  because  if  the 
city  of  Walla  WaUa  cannot  exerdse  the  pow- 
er of  onlneht  domain  in  that  state  which  its 
law  in  terms  grants  to  our  cities,  the  dty  of 
WaUa  Walla  cannot  lawfully  proceed  in  the 
making  of  the  proposed  additions,  better- 
ments, and  extensions  to  its  waterworks  sys- 
tem. We  shaU  assume  that  the  question  of 
public  nse  is  a  Judicial  question  In  Oregon  as 
it  is  In  oar  state,  and  that  sudi  questi(ni  has 
been  and  wUl  be  decided  by  the  courts  of 
that  state,  guided  by  tbe  same  considerations 
as  control  us;  and  we  shall  therefore  be 
governed  In  our  conclusions  as  we  would  be 
were  this  a  case  of  an  Oregon  dty  seeking 
in  this  state  what  WaUa  WaUa  is  seeing  In 
Or^on. 

It  needs  no  argument  to  demonstrate  that 
the  purpose  for  which  this  property  is  sought 
to  be  acquired  is,  speaking  generally,  a  public  ' 
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Bat  counsel  contend,  and  strenuously 
argue  that  the  public  nse  which  Is  necessary 
to  support  the  exercise  of  the  right  of  emi- 
nent domain  In  the  acquisition  of  this  prop- 
erty Is  a  pnbllc  use  for  the  benefit  of  the 
people  of  Oregon,  and  that  since  the  acquisi- 
tion of  the  property  here  in  question,  lying 
within  that  state  Is  only  for  the  purpose  of 
Hiabllng  the  city  to  take  and  convey  water 
from  that  state  into  this  state  for  use  whol- 
ly within  this  state,  it  is  not  such  a  use  as 
will  support  the  exercise  by  the  city  of  Walla 
Walla  of  the  eminent  domain  power  of  Ore- 
gon. Many  general  expressions  may  be  found 
In  the  decisions  of  the  courts  of  this  country 
which  seem  to  lend  support  to  this  conten- 
tion. For  Instance,  In  Kohl  v.  United  States, 
91  U.  S.  '367,  23  L.  Ed.  449,  Justice  Strong 
■aid: 

"The  proper  view  of  the  right  of  eminent  do- 
inain  seems  to  be  that  it  Is  a  right  belonging 
to  a  sovereignty  to  take  priyate  property  for 
its  own  public  oses,  and  not  for  those  of  anoth- 
er. Beyond  that,  there  exists  no  necessity, 
iriiich  alone  Is  the  foundation  of  the  right." 

This  language  is  used,  however,  only  in  an 
argumentative  way.  In  the  consideration  of  a 
controversy  In  which  there  was  not  Involved 
the  qnestlon  of  the  power  of  a  state  by  ex- 
press legislative  enactment,  to  exercise  or 
authorize  the  exercising  of  its  power  of  emi- 
nent domain  in  the  acquisition  or  damaging 
of  iwoperty  for  a  public  use  primarily  In  a 
•ister  state.  We  think  that  expressions  of 
this  Import  made  In  the  decisions  of  the 
courts  are  all  to  be  found  In  cases  wherein 
time  was  not  Involved  the  power  of  a  state 
by  express  legislative  enactment  to  use,  or 
anthorize  the  use  of.  Its  eminent  domain  pow- 
er for  a  public  use  In  another  state.  The 
decision  in  Trombley  v.  Humphrey,  23  Mich. 
471,  9  Am.  Bep.  94,  seems  to  come  nearest  to 
the  situation  here  Involved,  as  lending  sup- 
port to  the  contentions  made  In  appellant's 
behalf.  The  legislature  of  that  state  passed 
an  act  purporting  to  authorize  the  exercise 
of  the  eminent  domain  power  of  that  state 
In  Its  own  courts  to  acqnire  a  site  for  a 
lighthouse,  and  when  so  acquired  to  convey 
the  same  to  the  United  States.  In  the  court's 
opinion  observations  are  made  of  the  same 
general  import  as  above  quoted  from  the 
Kohl  decision.  It  was  held  that  the  state's 
power  of  eminent  domain  could  not  be  so  ex- 
ercised, because  it  was,  in  effect,  the  exer- 
dsing  of  the  power  in  the  acquisition  of 
the  property  for  a  public  nse,  which  was 
not  a  nse  for  the  people  of  Michigan,  but 
for  the  United  States.  That  decision,  how- 
erer,  can  hardly  be  regarded  as  authority 
here  as  to  the  exercising  of  a  state's  power 
of  eminent  domain  for  a  federal  use,  In  view 
of  the  early  dedston  of  this  court  In  Lancey 
T.  King  County,  15  Wash.  9,  45  Pac.  645,  34 
L.  B.  A.  817,  wherein  this  court  sanctioned 
the  exardae  at  the  state's  power  of  oninent 


domain  by  King  county  In  acquiring  the  neo> 

essary  property  rights  to  render  possible  the 
construction  of  the  Lake  Washington  Canal. 
In  G rover  Irrigation  Ca  v.  Lovella  Ditch  Co., 
21  Wyo.  204,  134  Pac.  43,  Ann.  Oas.  1915D, 
1207,  L.  B.  A.  1916C,  1276,  is  to  be  found 
what  appears  to  us  as  one  of  the  most  ex- 
haustive and  learned  discussions  to  be  found 
in  the  books  touching  the  exercise  of  the  pow- 
er of  eminent  domain  In  the  acquisition  of 
property  rights  In  one  state,  primarily  for 
public  use  in  another  state.  That  case  Involv- 
ed the  attempted  condemnation  of  a  small 
tract  of  land  for  a  headgate  and  Intake  of 
water  a  short  distance  north  of  the  southern 
boundary  of  Wyoming,  which  Is  also  the  north 
boundary  of  Colorado,  for  Irrigation  use  in 
Colorado.  It  was  held,  we  think  correctly, 
that  the  right  of  eminent  domain  of  the  state 
of  Wyoming  could  not  be  exercised  by  the  cor- 
poration seeking  to  thus  exercise  It,  because 
there  was  no  law  of  Wyoming  authorizing 
the  exercise  of  the  state's  right  of  eminent 
domain  to  promote  a  public  use  beyond  the 
state's  territorial  limits.  Near  the  conclu- 
sion of  his  exhaustive  opinion.  Justice  Potter, 
speaking  for  the  court,  uses  language  which 
we  understand  as  plainly  indicates  that  the 
court  refrains  from  deciding  what  the  legis- 
lative iwwer  of  the  state  may  be  touching 
the  granting  of  the  exercise  of  the  state's 
power  of  eminent  domain  In  the  acquisition 
of  property  within  the  state  for  a  public  use 
in  a  sister  state.  We  might  notice  many  oth- 
er decisions  of  the  courts  wherein  can  be 
found  general  expressions  seeming  to  lend 
support  to  the  contention  of  counsel  for  ap- 
pellant. We  think,  however,  that  they  will 
all  be  found  to  come  no  nearer  a  solution  of 
our  present  problem  then  those  already  no- 
ticed. 

We  now  notice  two  decisions  of  state  courts 
of  eminence,  which  are  so  nearly  parallel  la 
their  facts  with  the  facts  of  this  controversy 
that  we  think  they  are  all  but  conclusive  In 
the  support  they  lend  to  the  contentions  here 
made  In  the  city's  behalf.  In  Re  Townsend, 
39  N.  Y.  171,  the  Court  of  Appeals  of  that 
state  had  under  consideration  the  question 
of  the  exercise  of  the  power  of  eminent  do- 
main of  that  state  by  a  New  Jersey  canni 
company,  for  the  purpose  of  acquiring  prop- 
erty rights  in  New  York  to  aid  In  the  mainte- 
nance of  the  company's  canal,  the  whole  of 
which  was  within  the  state  of  New  Jersey. 
The  eminent  domain  power  of  New  Tork  was 
sought  to  be  exercised  in  pursuance  of  a 
statute  of  that  state  expressly  authorizing 
the  canal  company  to  thereby  acquire  the 
necessary  property  rights  In  New  York.  The 
course  of  the  canal  ran  from  the  Delaware 
river  easterly  across  the  northern  part  of 
New  Jersey  to  tidewater  on .  the  Passaic 
river,  and  constituted  with  the  waters  of  the 
Passaic  river  a  water  highway  across  New 
Jersey  to  a  point  opposite  the  dty  of  Nev 
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TotlL  The  canal  passed  near  the  southerly 
end  of  a  lake  called  "Long  Pond,"  which  Ilea 
partly  In  New  York  and  partly  In  New  Jer- 
sey. It  was  sought  by  the  canal  company  to 
dam  the  southerly  end  of  the  land  so  as  to 
raise  the  water  several  feet,  creating  a  reser- 
voir to  aid  In  the  maintenance  of  the  canaL 
This  would  result  in  the  overflowing  of  pri- 
vate property  along  the  northerly  shores  of 
the  land  In  the  state  of  New  York;  and  It  was 
to  acquire  the  right  to  so  damage  that  prop- 
erty that  eminent  domain  proceedings  were 
prosecuted  by  the  canal  company  in  the 
courts  of  the  state  of  New  York,  as  It  was 
expressly  authorized  so  to  do  by  the  New 
York  statute.  The  argument  was  made  that 
such  taking  and  damaging  of  property  In 
New  York  did  not  constitute  the  taking  or 
damaging  of  such  property  for  a  public  use 
of  the  people  of  New  York,  and  therefore 
there  was  no  warrant  for  the  exercise  of  the 
power  of  eminent  domain  of  the  state  of  New 
York.  In  disposing  of  the  case  Judge  Wood- 
rufF,  speaking  for  the  Court  of  Appeals,  said: 

"If  any  question,  dlscnssed  on  this  appeal,  re- 
lating to  the  power  of  the  Legislature  to  au- 
thorize the  respondents  to  take  lands  in  this 
state  for  their  reservoir,  remains,  it  ia  wheth- 
er this  court  can  say  that  taking  lands  along 
the  shore  of  Long  pond,  in  the  sense  in  which  it 
was  anthorized  by  the  act,  viz.  by  flooding  it 
in  making  such  pond  a  reservoir  for  supplying 
the  respondent's  canal,  is  taking  private  prop- 
erty for  a  public  use. 

"The  respondents'  canal  runs  from  the  Dela- 
ware river,  in  New  Jersey,  to  the  Hudson  river, 
at  a  point  opposite  our  chief  commercial  dty. 
New  York.  In  its  course  it  passes  near  our 
southern  border,  and  for  its  supply  a  reservoir 
is  needed,  wbidi  requires  the  basin  of  Long 
pond,  a  portion  of  which  is  within  our  state,  and 
the  employment  of  which,  by  raising  the  water, 
appropriates  some  lands  around   its  shore. 

"If  the  canal  itself  came  within  our  limits,  it 
would  not  be  doubtful,  according  to  the  views 
I  have  expressed,  that  the  Legislature  could 
authorize  its  construction,  and  the  taking  of 
lands  for  the  purpose;  and,  in  that  case,  the 
construction  of  the  reservoir  for  its  supply 
would  be  no  less  within  the  power. 

"It  does  not  follow,  because  the  canal  is  out- 
side the  state  limits,  that  its  construction  and 
maintenance  are  not  for  a  public  use,  vrithin 
the  meaning  of  our  Constitution.  If  it  were 
within  our  limits,  what  are  the  public  benefits 
to  result  from  its  construction?  Not  merely 
that  our  citizens  may  use  it  for  transportation 
or  travel.  Providing  transportation  to  market 
and  facilitating  intercommunication  are  some 
of  the  public  purposes  of  such  improvements; 
but  communication  between  our  chief  cities  and 
the  productive  regions  which  lie  outside  our 
state,  and  intercourse  with  those  who  dweU 
there,  are  as  truly  objects  of  public  interest 
and  advantage  as  between  two  sections  of  the 
state  itself.  Besides,  the  court  cannot  say 
that  the  Morris  canal  does  not  run  within  the 
reach  of  a  portion  of  our  own  citizens,  and  di- 
rectly aid  them  in  the  conduct  of  their  inter- 
course with  our  eastern  border,  or  the  coun- 
ties along  the  Hudson  river  to  which  it  runs. 


"The  work  promoted  belongs  to  a  class  long 
recognized  as  public  in  its  character;  and  I 
think  it  was  for  the  Legislature  to  say  whether 
the  benefit  to  result  to  our  own  citizens,  and 
facilitating  internal  commerce  for  the  promo- 
tion of  our  trade  or  otherwise,  were  sufficient 
to  call  for  the  exercise  of  the  power  to  take 
private  property  therefor;  and  that  the  decision 
of  the  Legislature  on  that  point  is  not  subject 
to  review  in  this  court" 

It  seems  to  us  that  all  that  wag  said  in 
that  decision  can  be  as  truthfully  said,  by 
appropriate  paraphrasing,  with  regard  to  the 
mutual  relationship  and  interests  of  this 
state  and  the  state  of  Oregon  in  what  is  here 
proposed  to  be  done,  especially  in  view  of  the 
reciprocal  rights  granted  to  the  cities  of  each 
state  in  the  other  state,  by  those  laws  passed, 
manifestly,  as  reciprocal  measures.  In  Red- 
dall  ▼.  Bryan,  14  Md.  444,  74  Am.  Dec.  550, 
we  also  have  a  case  which  Involved  an  ex- 
press legislative  grant  by  the  Legislature  of 
Maryland  to  the  government  of  the  United 
States  to  exercise  the  right  of  eminent  do- 
main of  the  state  of  Maryland  in  the  courts 
of  that  state,  in  the  acquisition  of  property 
rights  within  that  state  necessary  to  the  fur- 
nishing of  the  city  of  Washington  with  wa- 
ter. The  Constitution  of  Maryland  like  our 
own,  permits  the  exercise  of  the  state's 
rights  of  eminent  domain  only  in  taking  or 
damaging  pr<9erty  for  the  public  nse,  and 
answering  the  argument  that  the  taking  of 
the  property  In  that  state  for  the  purpose  of 
furnishing  the  dty  of  Washington  with  wa- 
ter was  not  taking  it  for  a  public  use  of  the 
people  of  that  state,  and  therefore  not  a 
public  use  within  the  meaning  of  the  state 
Constitution.  Justice  Bartol,  speaking  for 
the  court,  referring  to  the  "public  use"  men> 
tioned  in  the  state  Constitution,  said: 

"We  regard  the  words  of  this  section  as  man- 
datory, both  as  to  the  use  for  which  private 
property  may  be  taken,  and  the  previous  pay- 
ment or  tender  of  compensation  therefor.  It 
can  be  taken  only  for  public  use.  But  we  can- 
not adopt  the  narrow  and  restricted  construc- 
tion of  these  words  contended  for  by  the  appel- 
lant's counsel.  They  do  not  mean  merely  a  use 
of  the  government  of  Maryland,  or  of  the  state 
of  Maryland,  and  its  inhabitants  as  such,  but, 
in  onr  opinion,  they  embrace  within  their  scope 
a  use  of  the  government  of  the  United  States. 

"The  supplying  of  the  capital  of  the  United 
States  with  water,  essential  for  the  preserva- 
tion of  the  public  buildings  and  public  records,- 
and  alike  essential  for  the  use  of  the  officers 
of  the  government,  who  are  compelled  to  reside 
there,  permanently  or  temporarily,  is  surely  a 
public  use,  within  the  meaning  of  oar  state  Con- 
stitution. 

"Maryland,  as  one  of  the  states  of  the  Union, 
and  in  some  sense  an  integral  part  of  the  great 
public,  interested  in  and  constituting  a  part  of 
the  general  government,  has,  by  the  provision 
of  her  Constitution,  which  we  have  cited,  con- 
ferred upon  the  Legislature  the  power  of  pass- 
ing the  act  of  1863,  and  we  should  have  no 
difficulty  in  pronouncing  that  act  valid  and  con- 
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■Utntioiia],  even  if  there  were  no  other  or  differ- 
ent relationa  subsisting  between  the  state  of 
Maryland  and  the  seat  of  goTemment  of  the 
United  States,  than  those  which  belong  to 
every  other  state.  But,  as  Justly  remarked  by 
the  judge  of  the  (Srcnit  Court,  in  his  opinion 
in  the  case  of  United  States  t.  Anderson:  'By 
the  act  of  1791,  in  pursuance  of  the  eighth 
section  of  the  first  article  of  the  Constitution 
of  the  United  States,  the  state  ceded  Jurisdic- 
tion over  its  portion  of  the  10  miles  square, 
for  certain  purposes.  •  •  •  The  state  never 
intended  to  abandon  all  interest  in  the  district.' 

"^Dhe  relation,  therefore,  between  the  District 
of  Columbia,  composed  of  territory  ceded  by 
Maryland  for  certain  purposes  only,  and  the 
state  of  whose  soil  it  forms  a  part  is  more  in- 
timate and  close  than  that  which  it  bears  to  any 
other  state. 

"We  conclude,  therefore,  that  the  expropria- 
tion of  lands  in  Maryland,  for  the  purpose  of 
supplying  the  city  of  Washington  with  water, 
may  be  regarded,  in  every  sense,  as  taking  it 
for  public  nse. 

"We  are  also  of  the  opinion  that  the  govern- 
ment of  the  United  States  possesses  the  power, 
under  the  Constitution,  to  construct  such  aque- 
duct, drawing  its  supply  of  water,  if  neces- 
sary, from  within  the  limits  of  Maryland,  and 
using  and  occupying  lands  for  tliat  purpose  in 
Maryland,  by  the  permission  and  consent  of 
the  state." 


It  Is  brae  that  the  learned  writer  of  that 
opinion  does  observe  some  distinction  be- 
tween the  relationship  existing  betweoi  the 
srtate  <tf  Maryland  and  the  District  of  Co- 
lumbia, and  that  which  exists  between  one 
state  and  another;  but  his  langnage  in  the 
opinion  is  convincing  that  the  decision 
would  have  been  the  same  had  they  regard- 
ed the  relationship  between  the  District  of 
Oblumbia  and  Maryland  the  same  as  that 
existing  between  two  states.  As  already 
noticed,  we  have  not  overlooked  the  provi- 
sions of  section  19,  article  1,  of  our  Consti- 
tution, which  in  express  terms  makes  the 
question  of  public  use  a  Judicial  one,  in  this 
state,  to  be  "determined  as  such  without 
regard  to  legislative  assertion  that  the  nse  is 
public,"  and  we  are  assuming,  for  argu- 
ment sake,  that  the  Oregon  Constitution  is 
the  same ;  but  it  seems  to  us  that  this  is  not 
ao  much  a  question  of  public  use,  for  mani- 
festly the  taking  of  property  rights  by  the 
dty  of  Walla  Walla,  as  contemplated,  would 
be  taking  them  for  a  public  use,  speaking 
generally;  but  it  Is  more  a  question  of 
whether  or  not  such  publi<;  use  Is  one  for 
which  the  Legislature  of  the  state  may,  by 
express  enactment,  authorize  Jtraperty  to  be 
taken,  by  the  exercise  of  the  state's  power 
of  eminent  domain.  This  phase  of  the  ques- 
tion, we  think,  partakes  of  a  legislative,  as 
well  as  of  a  Judicial,  nature,  as  it  seems  to 
have  i>een  regarded  by  the  New  York  and 
Maryland  courts  In  the  decisions  above  quot- 
ed from.  This  Is  not  a  question  of  taking 
from  the  state  of  Oregon  any  of  its  sover- 


eign powers  or  rights;  but  is  only  a  ques- 
tion of  that  state  voluntarily  exercising,  or 
rather  permitting  the  exercising  of,  its  sov- 
ereign power  of  emln^it  domain  to  further 
the  public  interest  of  her  sister  state  of 
Washington,  In  return  for  which  her  people, 
not  only  receive  at  least  some  use  of  a  public 
nature  not  materially  different  from  that  use 
received  by  the  states  of  New  York  and 
Maryland  in  the  cases  above  noticed,  but 
also  in  return  for  which  her  own  cities  are 
accorded  like  property  privileges  in  the 
state  of  Washington.  We  are  quite  oon- 
Tlnced  that  we  would  not  hold  our  law 
granting  this  privilege  to  the  cities  of  Ore- 
gon imconstltutlonal,  were  the  question  pre- 
sented to  us  by  a  reversal  of  the  situation 
here  involved,  and  shall  therefore  presume 
that  the  Oregon  courts  will  not  hold  the 
law  of  that  state  here  In  question  as  viola- 
tive of  its  Constitution,  but  will  give  the 
law  full  force  and  effect  In  aid  of  the  im- 
provements proposed  to  be  made  by  the  city 
of  Walla  Walla. 

[I]  The  suggestion  that  the  city  of  Walla 
Walla  might  be  ImpeieA  because  It  In  no 
event  can  exercise  the  right  of  eminent  do- 
main within  the  limits  of  the  Woiaha  Na- 
tional Forest  Beserve  seems  to  be  answered 
by  the  fact  that  the  dty  has  already  ac- 
quired all  necessary  rights  within  .the  lim- 
its of  that  reservation.  If  not,  it  seems 
plain  that  it  will  be  enabled  to  do  so  under 
the  act  of  Congress  of  February  1,  1906, 
which  makes  express  provision  for  the  ac- 
quiring of  such  rights  by  the  dty.  83  U.  S. 
Statutes  at  Large,  part  1,  page  628  (U.  S. 
Comp.  St  §(  823,  6093,  6152,  4947,  61^. 

[7]  It  is  contended  by  counsel  for  appel- 
lant that  the  trial  court  erred  in  refusing 
to  enjoin  the  dty  authorities  from  dispos- 
ing of  the  bonds  at  a  price  below  par.  The 
allegations  of  the  complaint  as  to  this 
threat  are  that  the  dty  authorities  are 
threatening  to  sdl  "a  part  only  of  said 
bonds  at  par,-  and  a  part  thereof  at  96  cents 
on  the  dollar."  This  Is  all  the  informa- 
tion that  the  record  furnishes  us  as  to  Just 
what  the  threat  of  the  dty  ofSdals  is  in 
this  regard.  It  is  not  daimed,  and  we  shall 
therefore  not  assume,  that  such  a  sale  of  a 
part  of  the  bonds  will  result  in  the  total 
amount  of  the  discount  upon  the  bonds  so 
sold,  added  to  the  total  amount  of  the  in- 
terest at  the  rate  spedfled  therein,  will  ex- 
ceed the  amount  of  interest  upon  the  bonds 
so  sold,  computed  at  the  maximum  rate  al- 
lowed by  the  statute  upon  such  bonds,  or 
vtrill  exceed  the  amount  of  interest  upon  the 
bonds  so  sold,  computed  at  the  maximum 
rate  spedfled  in  the  ordinance  submitting 
the  proposition  to  the  voters  of  the  dty. 
This  contention  la  rested  upon  a  literal 
reading  of  the  following  provision  of  the 
ordinance  submitting  the  proposition  to  the 
voters: 
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'^one  of  said  bonds  shall  be  aold  or  issued 
in  payment  of  the  cost  of  said  improTements  at 
less  than  par  valne  and  accrued  interest" 

Should  we  look  no  further,  thia  would 
seem  to  call  for  the  conclusion  that  appel- 
lant's counsel  here  contend  for,  assuming 
for  argument's  sake  that  the  question  is 
one  that  is  contemplated  by  the  statute 
shall  be  submitted  to  the  voters,  and  their 
decision  become  binding  upon  the  city's  au- 
thorities. But  the  ordinance  also  provides 
that  the  sale  of  the  bonds  "shall  be  made  in 
such  manner  as  the  city  commission  shall 
deem  for  the  best  interest  of  the  dty," 
which  is,  in  substance,  the  same  as  Is  pro- 
Tided  in  section  8007,  Rem.  Code,  relating 
to  the  Issuance  and  disposition  of  such 
bonds.  Reading  these  provisions  together. 
In  view  of  the  fact  that  we  must  proceed 
upon  the  presumption  ttiat  the  dty  author- 
ities are  not  contemplating  selling  any  of 
the  bonds  at  such  a  discount  below  par  that 
the  total  amount  of  such  discount  and  In- 
terest, computed  at  the  rate  therein  speci- 
fled,  will  result  in  the  city,  in  effect,  paying 
Interest  in  an  amount  greater  than  the  max- 
imum rate  allowed  by  the  statute  and  ordi- 
nance, we  feel  constrained  to  hold  that 
there  is  not  here  alleged  or  shown  any  facts 
warranting  the  court  in  interfering  upon 
the  groqnd  that  the  city  is  disposing  of  the 
bonds  at  less  than  their  par  value.  Obser- 
vations made  In  our  recent  dedslon  in  Hill 
V,  City  of  Seattle,  108  Wash.  672,  185  Pac. 
631,  we  think,  support  this  conclusion. 

[8]  It  is  contended  that  the  election  was 
of  no  legal  effect  as  a  final  authorizution  by 
the  voters  of  the  dty  for  the  making  of  the 
proposed  improvements  or  the  issuance  of 
the  bonds,  because  the  election  amounted 
only  to  the  ratification  of  the  ordinance  sub- 
mitting the  proposition,  rather  than  a  final 
ratification  of  the  proposition  submitted  by 
the  ordinace.  The  notice  of  election,  as 
well  as  the  ordinance,  in  terms,  submitted 
to  the  voters  for  their  final  ratification  or 
rejection  the  proposition  of  making  the  im- 
provements and  issuing  the  bonds.  The 
ordinance  provides  that— 

"If  the  voters  of  said  dty  voting  at  said 
election  shall  ratify  said  proposition  and  shall 
ratify  this  ordinance,  by  a  three-fifths  vote  as 
provided  by  law,  then  and  thereupon  the  propo- 
sitions and  plans  to  make  additions,  and  better- 
ments to  and  extensions  of  said  waterworks 
system  and  to  pay  the  cost  thereof  by  the  issue 
and  sale  of  bonds  as  in  this  ordinance  provided 
shall  be  carried  out  by  the  dty  commis- 
sion.     

And  the  prescribed  form  of  the  ballot, 
after  submitting  the  proposition  to  the  vot- 
ers, concludes  with  these  words,  "and  shall 
said  ordinance  be  ratified,"  so  the  voters 
do  seem  to  have  expressed  themselves  in 
form  upon  the  question  of  the  ratification  of 
the  ordinance;    but  the  fact  remains  that 


they  also  express  their  decision  vpon  tlie 
question  of  the  adoption  of  the  proposition. 
The  ordinance  condudes  with  the  dedara* 
tion  that  it  shall  take  effect  Immediately. 
It  seems  plain  to  us  that  the  intent  ex- 
pressed in  the  ordinance  and  the  ballot, 
when  their  provisions  are  considered  togeth- 
er. Is  that  the  ordinance  shall  be  deemed 
in  full  force  and  effect  in  so  far  as  it  pro- 
vides for  the  submission  to  file  voters  of 
the  proposition  of  making  the  Improvements 
and  the  issuance  of  the  bonds,  and  that  the 
voters  could  not  have  understood  otherwise. 
We  are  of  the  opinion,  therefore,  that  the 
election  did  not  fail,  in  its  legal  effect,  as 
an  authorization  for  the  dty  authorities  to 
proceed  with  the  Improvements  and  the  is- 
suance of  the  bonds.  Our  dedslon  in  Uhler 
V.  Olympia,  87  Wash.  1,  151  Pac.  117,  152 
Pac.  998,  dealing  with  a  somewhat  similar 
situation,  we  think,  supiiorts  thia  condu- 
slon. 

[I]  It  is  cont«tded  in  appellanfa  behalf 
that  the  election  became  of  no  legal  effect 
as  a  ratification  of  the  proposition,  because 
the  notice  of  election  was  first  published  less 
than  30  days  following  the  passage  of  the 
ordinance.  This  contention  is  rested  upon 
the  theory  that  the  ordinance  could  not  le- 
gally go  into  effect  before  30  days  following 
its  passage,  t>ecause  of  the  provision  of  aec- 
Uon  7670—22,  Hem.  Code,  relating  to  ordi- 
nances passed  by  a  commission  of  a  dty 
having  th,e  commission  form  of  government, 
reading  as  follows: 

"No  ordinance  passed  by  the  commission,  ex- 
cept when  otherwise  required  by  the  general 
laws  of  the  state  of  Washington  or  by  the  pro- 
visions of  this  act,  except  an  ordinance  for  the 
immediate  preservation  of  the  public  peace, 
health  or  safety,  which  contains  a  statement  of 
its  urgency  and  ii  passed  by  unanimous  vote 
of  the  commission,  shall  go  into  effect  before 
thirty  days  from  the  time  of  its.  final  pas- 
sage.   •    •    •" 

This  language  is  followed  by  provisions 
enabling  the  voters  of  the  dty  to  invoke  a 
referendum  upon  ordinances  passed  by  the 
dty  commission  during  a  period  of  30  daya 
following  thdr  passage.  This  ordinance  con- 
cludes with  a  declaration  of  emergency,  and 
that  it  "shall  take  effect  and  be  in  force  im- 
mediately upon  its  passage  and  publication." 
It  is  argued  that  the  ordinance  is  by  its 
nature  such  that  it  cannot  be  emergent, 
and  therefore  not  capable  of  being  put  into 
effect  immediatdy  as  such,  and  thus  take 
away  from  the  voters  the  right  of  referen- 
dum thereon.  It  seems  to  us  that  this  ordi- 
nance, in  so  far  as  it  submits  the  proposition 
of  making  the  improvements  and  the  issu- 
ance of  the  bonds  to  pay  therefor,  la  In  no 
event  subject  to  a  referendum;  because  by 
its  very  terms  in  that  regard,  and  by  the 
express  provision  of  the  statute  under  whidi 
it  was  passed,  it  la  within  Itself  a  provldins 
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fbr  a  referendnm.  &i  yiem  of  this  tect,  to- 
gether irlth  the  fact  that  the  ordinance  was 
IMSsed  in  the  ezerdse  of  the  power  conferred 
upon  the  city  aathorltles  by  the  law  relating 
eapedally  to  cities  acqniring  public  utiUtleB, 
rather  than  in  the  exercise  of  general  powers 
Kiren  by  the  general  organic  law  of  cities 
bavins  a  commission  form  of  government, 
we  are  of  the  opinion  that  there  was  no 
legal  impediment  to  the  ordinance  going  into 
^ect  immedlatdy  upon  its  passage  and 
pnblicatloD,  In  so  tar  as  the  submission  of 
the  proposition  to  the  voters  is  concerned; 
that  it  did  go  into  efTect  immediately  upon 
Its  passage  and  publication ;  that  It  was  not 
subject  to  referendnm  so  far  as  that  purpose 
la  concerned ;  and  that  therefore  the  publica- 
tion of  the  election  notice  was  not  premature, 
but  was  as  valid  and  effectual  as  if  made 
after  the  expiration  of  30  days  following  the 
passage  of  the  ordinance. 

[II]  Some  contention  is  made  In  appel- 
lant's behalf  that  the  proposition  was  not 
proi>erly  submitted  to  the  voters,  because  "no 
sufficient  plan  or  system  is  set  forth  therein 
•s  required  by  law."  The  only  requirement 
of  the  statute  in  this  regard  (section  8006, 
Bem.  Code)  is  that  the  "corporate  authorities 
shall  provide  therefor  by  ordinance,  which 
shall  specify  and  adopt  the  system  or  plan 
IiropoBed,  and  declare  the  estimated  cost 
thereof  as  near  as  may  be."  'We  think  It 
Is  contemplated  by  the  statute  that  the  sys- 
tem and  plan  propoaed  need  be  sped  fled 
only  In  such  general  terms  as  will  fairly 
Inform  the  voters  of  the  general  nature  and 
extent  of  the  proposed  improvements,  and 
that  this  ordinance  sufficiently  does  so,  by 
the  spedflcation  of  the  system  and  plan,  as 
summarized  near  the  b^flnnlng  of  this  opin- 
ion. Our  decisions  in  Seymour  v.  Tacoma, 
6  Wash.  138,  82  Pac.  1077,  and  Paine  v. 
Port  of  SeatUe,  70  Wash.  294,  126  Pac  628, 
127  Pac.  580,  support  this  conclusion. 

[t1]  It  la  contended  In  appellant's  behalf 
that  two  or  more  separate  propositions  were 
submitted  as  one,  so  that  the  voters  had  no 
opportunity  to  vote  separately  thereon,  and 
that  therefore  the  election  was  of  no  legal 
efTect.  The  argument  is  that  the  proposed 
construction  of  the  reservoir  is  a  proposition 
ao  Independent  of  the  other  proposed  exten- 
sions that  there  was  in  legal  effect  at  least 
two  separate  propositions  submitted  to  the 
voters.  We  cannot  agree  with  this  view  of 
the  submission  of  the  proposition,  since  all 
of  the  things  proposed  to  be  done  have  to  do 
with  additions,  betterments,  and  extoisions 
to  the  city's  waterworks  system  as  a  whole. 
In  Blaine  v.  Hamilton,  64  Wash.  353,  116 
Pac.  1076,  88  li.  R.  A.  (N.  S.)  677,  where 
there  was  Involved  the  submission  to  the 
voters  several  propositions  looking  to  the 
construction  of  the  Lake  Washington  canal, 
and  the  erection  of  wharves  and  docks,  in 
the  furtherance  of  that  Improvement,  Judge 


Gose,  speaking  for  the  court,  in  holding  that 
all  was  in  legal  effect  one  proposition  for 
the  purpose  of  submitting  the  same  to  the 
voters,  said: 

"Counsel  for  the  appellants,  in  his  oral  argu- 
ment, stated  that  the  true  test  of  whether  a 
proposition  is  single  is,  Will  it  stand  alone? 
This,  we  think,  is  but  one  of  the  tests  of  single- 
ness, and  might  often  be  no  test  at  all.  The 
true  criterion  is,  Are  the  several  parts  of  the 
project  so  related  that  united  they  form  in 
fact  but  one  rounded'  whole?  Bither  of  two 
converging  highways,  or  either  of  two  pub- 
lic highways  terminating  upon  a  highway  com- 
mon to  both,  would  stand  alone,  but  there  are 
few  cases  which  would  hold  that  bonds  were  in- 
valid where  the  two  were  submitted  as  a  single 
project.  Again,  we  have  no  doubt  that  a  prop- 
osition could  be  submitted  as  a  unit  for  bond- 
ing the  city  of  Seattle  for  tfae  construction  of 
one  schoolhottse  on  Capitol  Hill  and  another  on 
Queen  Anne;  or  for  the  construction  of  isola- 
tion hospitals  at  points  remote  from  each  oth- 
er, if  the  law  permitted  bonds  for  that  pur- 
poss." 

Our  later  decisions  In  TuUoch  v.  Seattle, 
69  Wash.  178,  124  Pac  481,  Aylmore  v. 
Hamilton,  74  Wash.  433,  133  Pac  1027,  and 
Chandler  v.  Seattle,  80  Wash.  154,  141  Pac 
331,  are  to  the  same  efTect  and  we  think 
leave  little  room  for  arguing  that  the  sub- 
mission to  the  voters  of  the  proposition  here 
In  question  was  In  legal  efTect  other  than  the 
submission  of  a  single  proposition  to  them. 

[12]  Contention  is  made  In  appellant's  be- 
half .that  the  Issuance  of  the  bonds  in  the 
sum  of  $500,000  as  proposed  wlU  increase 
the  city's  debt  beyond  the  amount  allowed 
by  the  state  Constitution,  and  the  statutes 
under  which  it  Is  sou^t  to  incur  such  in- 
debtedness. In  section  6,  art.  8>  of  the  Con- 
stitution, it  Is  provided: 

"No  county,  city,  toWn,  school  district,  or 
other  municipal  corporation  shall  for  any  pur- 
pose become  Indebted  in  any  manner  to  an 
amount  exceeding  one  and  one-half  per  centum 
of  the  taxable  property  in  such  county,  dty, 
town,  school  district,  or  other  municipal  cor- 
poration, without  the  assent  of  three-fifths  of 
the  voters  therein  voting  at  an  election  to  be 
held  for  that  purpose,  nor  in  cases  requiring 
snch  assent  shall  the  total  indebtedness  at  any 
time  exceed  five  per  centum  on  the  value  of 
the  taxable  property  therein,  to  be  ascertained 
by  the  last  assessment  for  state  and  county 
purposes  previous  to  the  incurring  of  such  in- 
debtedness, except  that  in  incorporated  cities 
the  assessment  shall  be  taken  from  the  last 
assessment  for  city  purposes:  Provided,  that 
no  part  of  the  indebtedness  allowed  in  this  sec- 
tion shall  be  incurred  for  any  purpose  other 
thm  strictly  county,  city,  town,  school  district, 
or  other  municipal  purposes:  Provided  further, 
that  any  city  or  town,  with  such  assent,  may 
be  allowed  to  become  indebted  to  a  larger 
amount,  but  not  exceeding  five  per  centum  addi- 
tional for  supplying  such  dty  or  town  with  wa- 
ter, artifidal  light,  and  sewers,  when  the  works 
for   supplying   such  water,  light,  and  sewers 
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shall  be  owned  and  controlled  hj  the  municipal- 
ity." 

This  proposed  Indebtedness  la  Bought  to  be 
Incurred  under  section  8007,  Kern.  Code, 
which  authorizes  the  incurring  of  indebted- 
ness of  this  nature,  within  the  limits  In  sub- 
stance the  same  as  In  the  aboye-<iuoted  provi- 
sion of  the  Constitution.  The  assessed  valua- 
tion of  the  taxable  property  within  the  city 
la  $9,982,955.  The  total  debt  limit  of  the 
dty  might  therefore  be  $998,295.  The  city's 
present  indebtedness  amounts  to  only  $390,- 
467.  Thus  It  at  once  becomes  apparent  that 
when  this  proposed  Indebtedness  of  $600,000 
Is  added  to  the  total  present  debt  of  the  dty, 
its  total  debt  will  be  within  Its  debt  limit 
of  $9984295.  But  It  is  contended,  though  yery 
briefly  argned,  that  this  proposed  $500,000 
InddOMtedneas  Is  limited  by  the  final  5  per 
cent.  UmltatioD  of  indebtedness  allowed  for 
supplying  the  dty  "with  water,  artifldal 
light  and  sewers,"  viewed  apart  from  the 
other  6  per  cent  debt  limit;  and  also  that 
such  6  per  icent.  debt-Incurring  power  cannot 
be  exhausted  for  supplying  the  dty  with 
water  alone.  Both  of  these  arguments.  It 
seems  to  us,  have  been  answered  In  the  early 
decision  of  this  court  In  Metcalfe  v.  Seattle, 
1  Wash.  297,  25  Pac.  1010,  wherein  Judge 
Stiles,  speaking  for  the  court,  said: 

"We  regard  the  language  of  the  constitution- 
al proTision  as  reading  in  the  disjunctiTe,  as 
though  it  were  Vater,  artificial  light  or  sew- 
ers.'   ♦    ♦    ♦ 

"The  three-fifths  majority  having  been  ob- 
tained, there  is  no  further  obstade  to  the  is- 
suance of  such  bonds,  although  they  amount  to 
more  than  five  per  cent,  of  the  taxable  property 
of  the  dty,  providing  that  with  their  issuance  the 
total  indebtedness  of  the  dty  is  not  increased 
to  more  than  ten  per  cent,  of  such  property." 

We  fail  to  see,  as  at  present  advised  by 
this  record  and  counsel's  presentation  of 
this  question  wherein  the  constitutional  or 
statutory  debt  limit  of  the  dty  will  be  ex- 
ceeded by  incurring  this  $600,000  Indebted- 


Two  or  three  other  grounds  for  Interfer- 
ence by  the  court  with  the  proposed  action 
of  the  dty  authorities  looking  to  the  making 
of  the  improvements  and  the  Issuance  of  the 
bonds  are  briefly  suggested,  but  we  deem  It 
suffident  to  say  that  we  regard  them  as  with- 
out merit  In  so  far  as  the  relief  sought,' or 
which  should  be  granted  in  this  action,  la 
concerned. 

The  judgment  la  affirmed. 

HOUJOMB,  C.  J.,  and  TOLMAN,  FDIi- 
LBETON,  and  MOUNT,  JJ.,  concur. 

MAIN,  J.  (dissenting).  In  this  case  I  am 
unable  to  agree  with  the  condusions  reached 
In  tbe  majority  opinion  upon  two  points. 
I'ha  flnt  is  the  holding  that  under  thie  stat- 


utes of  this  state  (Remington's  Code,  {{  7612, 
8005),  which  authorize  dtles  to  condemn 
property  "within  or  without  tbe  corporate 
limits"  thereof,  dtles  have  the  power  to  con- 
demn land,  not  only  in  this  state,  but  In  tta« 
state  of  Oregon,  providing  that  state  shall 
have  given  its  consent.  When  the  Legislature 
provided  that  cities  of  this  state  might  ac- 
quire property  by  condemnation  or  purchase 
within  or  without  the  corporate  limits  there- 
of for  the  purpose  of  providing  a  water  sup- 
ply, it  was  certainly  not  within  the  contem- 
plation of  that  body  that  the  power  would  be 
exercised  in  a  fordgn  state.  It  goes  without 
saying,  of  course,  that  the  Legislature  of 
this  state  had  no  power  to  authorize  the  tak- 
ing of  property  in  the  state  of  Oregon  with- 
out the  consent  of  that  state.  This  question, 
however,  Is  of  minor  Importance,  because,  if 
the  language  of  the  statute  is  not  broad 
enough,  the  Legislature  at  its  approaching 
session  could,  and  probably  would,  grant  the 
power  in  more  comprehensive  terms. 

Tbe  other  question  upon  which  I  am  con- 
strained to  disagree  with  the  majority  is  the 
holding  that  property  in  one  state  may  be 
taken  for  a  public  use  in  another  state. 
While  tbe  present  case  is  an  attempt  on  the 
part  of  a  dty  of  this  state  to  condemn  land 
in  the  state  of  Oregon  tor  waterworlcs  pur- 
poses, the  question  Is  treated  in  the  majori^ 
opinion  as  though  it  were  an  Oregon  d^ 
seeldng  to  do  in  this  state  what  Walla  Walla 
is  seeking  to  do  In  Oregon.  I  will  therefore 
treat  tbe  question  in  tbe  same  manner.  Un- 
der the  Constitution  of  this  state  (section  16 
of  article  1)  private  pr<^>erty  may  be  taken 
for  a  public  use,  and  whenever  an  attempt  Is 
made  to  take  property  for  such  purpose,  "tbe 
question  whether  the  contemplated  use  be 
really  public  shall  be  a  Judicial  question  and 
determined  as  such  without  regard  to  any 
legislative  assertion  that  the  use  Is  public." 
Under  this  provision  of  the  Constitution  It 
becomes  the  duty  of  the  court  to  determine 
whether  public  use  as  there  used  means  pub- 
lic use  for  the  benefit  of  tbe  people  of  this 
state,  or  whether  it  has  a  broader  meaning 
and  Indudes  a  public  use  for  the  benefit  of 
the  people  of  an  adjoining  state.  In  Grover 
Irr.  &  Land  Co.  v.  Lovella  Ditch,  B.  &  Irr. 
Co.,  21  Wyo.  204,  131  Pac.  43,  L.  R.  A.  1916C, 
1275,  Ann.  Cas.  1915D,  1207,  the  Suprone 
Court  of  Wyoming,  as  I  read  tbe  opinion, 
had  this  precise  question  before  it  and  de- 
termined It,  holding  that  public  use  meant 
public  use  for  the  benefit  of  the  people  of 
the  state  from  which  the  power  is  derived. 
In  that  case  an  Irrigation  company  in  the 
state  of  Colorado  sought  to  condemn  land 
across  the  border  in  the  state  of  Wyoming. 
The  public  use  for  which  the  property  would 
be  acquired  was  for  the  benefit  of  the  people 
of  Colorado.  Two  points  were  urged  there 
against  the  right  to  condemn: 
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"First,  that  land  in  this  state  cannot  be  taken 
hj  condemnation  where  the  only  proposed  use  in 
this  state  is  the  irrigation  of  lands  in  another 
state." 

The  second  question  It  Is  not  necessary 
here  to  refer  to.  In  deciding  the  first  ques- 
tion it  was  said: 

"^t  will  not  be  necessary  to  consider  the  sec- 
ond proposition  or  either  of  its  diTisions  sug- 
gested by  the  argument,  for  in  the  view  we 
take  of  the  case  the  fact  that  all  the  water  to 
be  diverted  by  means  of  the  headgate  and  ditch 
is  to  be  used  ezclusiTely  for  the  irrigation  of 
land  in  another  state  is  sufficient  to  cause  a 
reversal  of  the  Judgment." 

The  trial  court  had  sustained  the  claimed 
right  to  condemn.  Before  the  opinion  con- 
4duded  It  was  suggested  that  it  probably 
would  be  difficult  to  find  authority  in  the 
stautes  to  condenm  land  for  the  benefit  of 
the  busdnees  of  a  foreign  corporation  con- 
ducted ezclusiTely  in  another  state,  but  this 
question  was  not  decided,  because  the  "peti- 
tioner has  shown  no  right  under  the  Const!- 
totlon  or  statute  of  this  state  to  condemn 
the  land  In  controTersy."  In  Washington 
Water  Power  Co.  t.  Waters,  10  Idaho,  596, 
115  Pac.  682,  the  plaintiff,  a  Washington 
corporation,  engaged  in  the  business  of  sup- 
plying light  and  power  In  the  state  of  Wash- 
ington and  also  In  the  state  of  Idaho,  sought 
to  condemn  land  In  the  latter  state  for  the 
purpose  of  enlarging  Its  plant.  The  right  to 
condemn  was  there  sustained  upon  the  sole 
ground  that  the  condemning  comi)any  was 
sorvlng  people  of  the  state  of  Idaho,  and 
tluit  the  puri>08e  to  which  the  property  would 
be  devoted  was  a  public  use  within  that 
state.  The  fact  that  the  same  company  was 
serving  the  people  of  another  state  also 
would  not  deprive  It  of  the  right  to  condemn. 
In  the  course  of  the  opinion  it  was  said : 

"Condemnation  could  evidently  not  be  had  in 
tills  state  for  the  purpose  alone  of  serving  a 
public  use  in  another  state,  but  where  the  use 
for  which  the  condemnation  is  sought  is  a  public 
use  in  this  state,  and  will  serve  the  citizens  of 
this  state — their  demands,  necessities,  .and  in- 
dustries— the  fact  that  it  may  incidentally  also 
benefit  the  citizens  and  industries  of  a  neighbor- 
ing state  wiU  not  defeat  the  right  of  condem- 
nation.   •    •    • 

"It  would  be  difficult,  and  indeed  unreasonable, 
to  say  that  the  energy  generated  by  the  water 
power  of  this  state  should  only  be  used  in  op- 
erating cars  to  and  from  the  state  line,  and  that 
ia  order  to  propel  them  thence  to  Spokane  and 
back  to  the  state  line  the  company  must  secure 
its  power  in  some  other  way  and  from  some 
other  source.  *  *  *  This  demonstrates  the 
correctness'  of  the  proposition  above  stated 
that  the  test  must  be.  Is  the  use  a  public  use 
within  this  state,  and  does  it  serve  the  inter- 
ests of  the  people  of  this  state?  If  it  does  so, 
the  fact  that  it  incidentally  or  in  connection 
therewith  likewise  serves  the  interests  of  a 
nei^boring  state,  and  the  people  of  sach  state, 


win  not  render  it  any  the  less  a  public  use,  or 
the  service  any  the  less  a  public  service,  sub- 
ject to  the  regulation  and  control  of  the  state." 

While  the  right  of  condemnation  there  was 
sustained,  it  was  upon  the  sole  ground  that 
the  property  taken  would  In  part  at  least  be 
devoted  to  a  public  use  In  that  state.  The 
court  recognized  that  if  the  property  was 
being  taken  solely  for  the  public  use  in  anoth- 
er state  the  right  of  condemnation  would 
not  exist 

The  writer  of  the  article  on  Eminent  Do- 
main in  10  R.  O.  L.  at  page  20,  expresses  the 
opinion  that  property  in  one  state  cannot 
be  taken  under  the  power  of  eminent  domain 
for  a  public  use  in  another  state.  In  Lewis 
on  Eminent  Domain,  section  SIO,  upon  the 
same  question  it  is  said: 

"The  public  use  for  which  property  may  be 
taken  is  a  public  use  within  the  state  from  which 
the  power  is  derived." 

In  Nichols  on  Eminent  Domain  (2d  Ed.)  vol. 
1,  at  page  07,  the  author  states  the  law  to  be 
as  follows: 

"One  state  cannot  take  or  authorise  the  tak- 
ing of  property  situated  within  Its  limits  for  the 
use  of  another  state.  Any  employment  of  the 
power  of  eminent  domain  for  other  purposes 
than  to  enable  the  government  of  the  state  to 
exercise  and  give  effect  to  its  proper  authority, 
effectuate  the  purpose  of  its  creation  and  carry 
out  the  policy  of  its  laws  could  not  be  rested 
upon  the  justification  and  basis  which  underlie 
the  power,  and  has  never  received  the  sanc- 
tion of  the  courts.  Accordingly  it  would  seem 
that  if  a  municipality  was  located  close  to  the 
boundary  of  another  state,  and  the  only  availa- 
ble property  for  satisfying  the  necessity  and 
convenience  of  its  people  for  such  purposes  as 
a  water  supply,  a  sewer  outlet,  or  a  park  was 
situated  across  the  boundary  line,  it  would  be 
impossible  to  take  the  necessary  land  by  emi- 
nent domain  even  with  the  consent  of  the  state 
in  which  it  was  situated,  for  the  Legislature  of 
neither  state  would  have  power  to  grant  the 
requisite  authority — in  one  case  because  the 
property  sought  to  be  taken  was  not  within  its 
jurisdiction,  and  in  the  other  because  the  use 
for  which  it  was  sought  to  take  the  property 
was  not  one  for  which  it  lay  within  its  power 
to  invoke  the  exercise  of  eminent  domain. 
•    •    • » 

Two  cases  are  referred  to  In  the  majority 
opinion  as  supporting  the  conclusion  there 
reached,  but  I  do  not  so  read  them.  In  the 
New  York  case  of  In  re  Townsend,  30  N.  Y. 
171,  the  right  to  take  property  in  that  state 
by  the  New  Jersey  Canal  Company  was  sus- 
tained because  the  canal  was  a  public  bene- 
fit and  of  public  use  to  the  people  of  the 
state  of  New  York.  '  It  was  there  said: 

"It  does  not  follow,  because  the  canal  is  out- 
side the  state  limits,  that  its  cmistruction  and 
maintenance  are  not  for  a  public  use,  within 
the  meaning  of  our  Constitution.  If  it  were 
within  our  limits,  what  are  the  public  benefits 
to  result  from  its  construction?     Not  merely 
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that  oar  dtizena  may  on  It  for  transportation 
or  travel.  Providing  transportation  to  market 
and  facilitating  intercommunication  are  some  of 
the  public  purposes  of  such  improTements;  but 
communication  between  our  chief  cities  and 
the  prodnctiTe  regions  which  lie  outside  our 
state,  and  intercourse  with  those  who  dwell 
there,  are  as  truly  objects  of  public  interest 
and  advantage  as  between  two  sections  of  the 
state  itself.  Besides,  the  court  cannot  say  that 
the  Morris  canal  does  not  run  within  the  reach 
of  a  portion  of  our  own  cdtizens,  and  directly 
aid  them  in  the  conduct  of  their  intercourse 
with  our  eastern  border,  or  the  counties  along 
the  Hudson  river  to  which  it  mns." 

The  doctrine  tbere  applied  is  similar  to  the 
doctrine  which  permits  a  railway  company 
to  condemm  land.  The  other  case  la  that  of 
BeddaU  v.  Bryan  et  aL,  14  Md.  444,  74  Am. 
Dec.  650.  There  the  court  bad  before  it  a 
statute  which  granted  to  the  federal  govern- 
ment the  right  to  exercise  the  power  of  emi- 
nent domain  In  the  courts  of  that  state  for 
the  purpose  of  acquiring  property  necessary 
to  the  furnishing  of  the  dty  of  Washington 
with  water.  This  case  Is  not  in  point  for 
two  reasons :  First,  the  relation  between  the 
federal  government  and  the  state  is  very  dif- 
ferent from  the  relation  which  exists  between 
two  states;  and,  second,  even  without  the 
act  of  the  Legislature  of  the  state  the  feder- 
al government  had  the  power  to  acquire  by 
condemnation  such  property  as  was  neces- 
sary to  the  exercise  of  the  powers  conferred 
upon  it  by  the  Ck)n8titutlon.  Kohl  et  al-  v. 
U.  S.,  91  U.  S.  367,  23  L..  Ed.  449.  This  right 
is  sustained  upon  the  ground  that  property 
acquired  for  the  purpose  of  the  national  gov- 
ernment, being  for  the  use  of  the  people  of 
all  the  states,  ia  as  well  for  the  use  of  the 
people  of  that  state  where  it  is  located. 
1  Lewis  on  Eminent  Domain  (3d  Ed.)  S  309 ; 
Cooley'8  Constitutional  Limitations,  526,  and 
Orover  Irr.  &  Land  CJo.  v.  Lovella  Ditch  Co., 
supra.  So  far  as  I  am  informed  there  Is  no 
authority  for  the  holding  of  the  majority 
opinion  that  property  may  be  telien  in  this 
state  for  a  public  use  In  the  state  of  Ore- 
gon when  It  Is  disassociated  with  any  public 
use  or  benefit  to  the  people  of  thU  state. 
Not  only  is  such  a  holding  not  supported  by 
authority,  but  reason  is  against  such  a  con- 
clusion. When  it  was  provided  in  the  Con- 
stitution that  private  property  in  this  state 
might  be  taken  for  li  pubUc  use,  and  that 
whether  a  contemplated  use  should  be  real- 
ly public  should  be  a  Judicial  question,  it 
was  undoubtedly  and  plainly  contemplated 
that  that  public  use  was  a  public  use  for  the 
benefit  of  the  people  of  this  state,  and  that 
it  was  not  contemplated  by  the  framers  of 
the  Constitution  that  the  language  there  used 
should  be  stretdied  to  include  the  public 
use  In  a  neighboring  state  In  no  way  con- 
nected with  the  public  use  In  this  state.    If 


the  term  "public  use"  la  to  be  given  thlB 
broad  meaning,  then  the  public  service  com« 
pany  In  Oregon,  or  any  other  adjoining  state, 
may  come  into  this  state  and  acquire  prop- 
erty by  condemnation  for  a  public  use  in  an- 
other state,  which  does  not  In  any  way  serve 
the  people  of  this  state.  It  seems  to  me  that 
the  language  of  the  Constitution  should  be 
adhered  to,  and  that  ita  meaning  should  not 
be  thus  broadened. 

For  the  reasons  stated,  I  am  unable  to  con- 
cur in  the  majority  rule  on  the  two  pointa 
mentioned,  and  I  therefore  respectfully  dis- 
sent 

MITCHELL  and  MACKINTOSH,  JJ.,  con- 
cur In  the  foregoing  dissent. 

BRIDGES,  J.  I  concur  in  what  is  said  In 
the  foregoing  dissenting  opinion  concerning 
the  power  to  tolte  private  property  In  one 
state  for  a  public  use  In  another  state,  which, 
indeed.  Is  the  chief  ground  of  dissent. 


(21  AtIs.  S7i) 
TAYLOR  St  sx.  v.  TEMPE  IRRIGATING 
CANAL  CO.  St  aL    (No.  1727.) 

(Supreme  Court  of  Arisona.    Nov.  8,  1900.) 

1.  Mandamnt  «s>3(ll)— Riobt  to  proceed  la 
case  held  adequate  rame^r  preoluding  ralief 
by  mandamns. 

In  mandamus  proceedings  to  compel  an  ir- 
rigation district  to  furnish  a  certain  quantity 
of  water,  relief  will  be  refused  where  it  appears 
that  a  decree  in  «  former  case  forming  the  ba- 
sis of  plaintiffs'  rights  authorized  plaintlfTa  to 
apply  for  an  order  in  such  case  to  interpret, 
enlarge,  or  enforce  the  rights  thereunder;  such 
procedure  providing  a  better,  superior,  and 
more  adequate  remedy  than  would  be  furnished 
by  mandamus. 

2.  Mandamus  <s=>IO— Petitioner  must  show  clear 
right  to  performance  and  clear  duty  resting 
on  defendaat. 

Petitioner  for  a  writ  of  mandamus  must 
show  a  clear  legal  right  to  have  the  thing  dona 
which  is  asked  for,  and  it  must  be  the  dear 
legal  duty  of  the  party  sought  to  be  forced  to 
do  the  thing  he  is  called  on  to  do. 

3.  Mandamus  «=»  10— Decree  forming  basis  of 
prooeedlag  held  not  to  show  legal  right  or 
duty. 

A  decree  in  a  suit  Involving  water  righto  foe 
irrigation  purposes  }teld  not  to  give  petitioner 
in  a  subsequent  proceeding  for  mandamus  to 
compel  an  irrigation  company  to  fuynish  water 
based  on  such  decree  a  dear  legal  right  to  re- 
quire defendant  therein  to  supply  a  certain 
amount  of  water  for  irrigation  purposes  nor  to 
show  that  a  duty  to  fnmiafa  such  water  rested 
upon  defendant. 
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4.  Waters  aid  water  oearsec  i8s9l52(i2)— Oa 
appiloatloa  for  modMloatioa  of  deoroe  appor- 
ttoniBB  water  rlgbta  for  irrisatioa  all  ueen 
shoald  be  notified. 

Where  a  decree  in  a  proceeding  to  deter- 
Bune  water  righta  for  Irrigation  pnrposea  stat- 
ed that  the  court  retained  Juriidiction  and  that 
the  amounts  of  water  apportioned  to  each  of 
the  parties  were  experimental  merely  and  anb- 
Ject  to  change  as  conditions  might  require,  and 
that  nsers  of  water  might  apply  for  a  modifi- 
cation thereof  upon  such  application  for  modifi- 
cation, notice  should  be  eerred  upon  all  the  ap- 
propriators  and  users  of  water,  giving  them  an 
opportunity  to  be  beard  either  in  support  of 
or  in  opposition  to  the  application. 
Conningham,  0.  J.,  dissenting  in  part 

Appeal  from  Superior  Court,  Maricopa 
County;  S.  L.  Pattee,  Judge. 

Mandamus  by  George  Taylor  and  wife 
against  the  Tempo  Irrigating  Canal  Cconpany 
and  others  to  compel  them  to  deliver  a  cer- 
tain quantity  of  water.  Judgment  for  defend- 
ants, and  plalntiilB  appeal.  Beveraed  and 
remanded,  with  directions  to  dismiss. 

Alexander,  Christy  &  Baxter,  of  Phoenix, 
for  app^lanta. 

Armstrong,  Lewis  dc  Kramer,  of  Phoenix, 
and  Charles  Woolf,  of  Tempe,  for  app.ellees. 

ROSS,  J.  We  designate  the  parties  as 
plaintiffs  and  defendants  because  they  oc- 
cupy the  same  position  here  in  relation  to  the 
issues  as  In  the  trial  court  The  plalntifFs, 
as  husband  and  wife,  are  the  owners  of  a  half 
section  of  farming  land  located  under  the 
canal  of  the  Tempe  Irrigating  Canal  Com- 
pany, an  unincorporated  association,  a  de- 
fendant, the  other  defendants  being  the  board 
of  directors  of  said  company,  vested  with 
complete  power  to  manage  its  affairs. 

By  the  suit  plaintiffs  seelc  to  mandamus 
the  defendants,  as  public  carriers  of  water, 
to  deliver  to  them  48  Inches  of  water,  constant 
flow  or  Its  equivalent,  for  each  one  quarter 
section,  or  96  inches  for  the  half  section,  for 
the  purpose  of  Irrigating  the  1017  crops 
crowing  on  their  land,  contending  that  in 
what  Is  known  as  .the  Kent  decree  they  were 
awarded  that  quantity  of  water,  and  there- 
under It  is  made  the  legal  duty  of  the  de- 
fendants to  give  that  quantity  of  water  to 
the  plaintiffs. 

The  defendants'  answer  sets  forth  several 
defoises.  The  trial  court  disposed  of  the 
case  upon  the  construction  of  the  Kent  de- 
cree, holding  that  said  decree  "does  not  Im- 
pose upon  defendants  the  duty  to  distribute 
water  In  any  i>articular  method  or  according 
to  the  priority  claimed  by  the  plaintiffs." 

In  that  connection  the  court  construed  the 
Kent  decree  as  going  "no  further  than  to 
provide  for  a  distribution  as  between  ca- 
nals." 


The  court,  after  a  trial  of  the  Issues,  alao 
sustained  the  defendants'  defense  that  plain- 
tiffs  were  estopped  by  permitting  and  ac- 
quiescing In  a  system  of  distributing  the 
waters  of  the  Tempe  canal  according  to 
shares  of  stock  owned  in  the  canal  company 
and  not  according  to  priority,  thus  waiving 
their  priority. 

The  plaintiffs  appeal,  contending  the  views 
adopted  by  the  court  were  erroneous. 

[1]  We  have  come  to  the  conclusion,  after 
much  reflection,  that  plaintiffs  cannot  be  per- 
mitted to  pursue  the  remedy  of  mandamus, 
because  the  Kent  decree  Itself  has  pointed 
out  for  them  and  others  In  like  situation  an- 
other, better,  speedier,  and  more  adequate 
remedy,  by  formal  application  in  the  case  in 
which  that  decree  was  entered.  We  quote 
from  the  decree  the  following  excerpts: 

"The  court  retains  jurisdiction  of  the  cause 
and  of  the  issues  embraced  herein,  and,  upon 
good  cause  shown,  may  from  time  to  time  modi- 
fy, enlarge,  or  abrogate  any  portion  or  feature 
of  this  decree,  or  of  the  decision  and  tables  ffled 
herewith  as  a  part  hereof,  by  order  br  supple- 
mental judgment  or  decree  to  be  entered  at  the 
foot  hereof.    ♦    •    • 

"At  any  time  any  party  to  this  suit,  or  any 
canal  company  acting  as  the  carrier  of  the 
water  distributed,  may  apply  to  the  court  or  the 
judge  thereof  for  an  interpretation,  modifica- 
tion, enlargement,  or  annulment  of  any  order, 
direction,  or  action  of  the  commissioner  in  the 
carrying  out  of  the  provisions  of  the  de- 
cree.   •    •    • 

"The  decision  and  decree  in  this  case,  from 
the  nature  thereof,  is  of  necessity  a  continuing 
one.  The  court  retains  jurisdiction  of  the  case 
and  of  the  issues  embraced  therein.  From 
time  to  time,  as  conditions  may  require,  an 
enlargement  or  modification  of  tb«  decision  and 
decree,  application  for  such  modification  or  en- 
largement may  be  made  to  the  court,  and,  it 
granted,  the  same  shall  be  entered  at  the  foot 
of  the  decree  herein." 

A  few  words  concerning  the  circumstances 
that  gave  cause  for  the  Kent  decree  we  think 
not  amiss.  It  was  entered  In  the  district 
court  of  Maricopa  county  March  1,  1910,  In 
the  case  of  P.  T.  Hurley  v.  Chas.  P.  Abbott 
and  4,800  Other  Persons,  the  United  States 
being  an  Intervener.  The-  United  States  had 
theretofore  acquired  titie  to  the  Roosevelt 
dam  and  reservoir  site,  and  to  most  of  the  Ir- 
rigating systems  of  the  Salt  River  valley,  and 
was  also  Interested,  as  guardian,  in  certain 
Indians  who  had  settied  in  the  Salt  River 
valley  and  were  consumers  of  waters  of  the 
Salt  and  Verde  river&  The  other  parties  to 
the  suit  were  or  had  been  owners  of  land  and 
appropriators  of  some  of  said  waters.  If 
was  thought  necessary,  before  the  project 
was  complete  and  ready  to  serve  patrons, 
that  those  entitled  to  service  should  be  as- 
certained. It  was  also  necessary  to  ascer- 
tain the  amount  of  water  that  had  been 
theretofore  appropriated  for  beneficial  pur- 
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poses  in  order  to  determine  the  water  subject 
to  storage.  These  things  could  be  accomplish- 
ed only  by  one  big  suit  in  the  form  of  an  ac- 
tion to  quiet  title  of  all  the  users  and  ap- 
proprlators  of  the  waters  of  said  rivers ;  hence 
the  Hurley-Abbott  suit.  This  suit  was  pend- 
ing and  in  course  of  trial  for  more  than  three 
years  before  the  learned  trial  judge  entered 
what  is  known  as  the  Kent  decree ;  "the  tes- 
timony," as  the  court  says,  "being  taken  in- 
termittently during  a  period  of  two  and  one- 
half  years." 

At  the  time  of  the  entry  of  the  decree  the 
dam  was  not  completed.  The  data  before  the 
court  as  to  the  service  of  water  was  based 
upon  an  Insufficient  supply  durln;  the  irri- 
gating season  every  year  theretofore.  The 
court  was  without  any  guide  to  inform  him 
what  effect  an  ample  supply,  wUch  was  ex- 
pected from  the  reservoir  for  every  year, 
would  have  upon  the  duty  of  water,  but  doubt- 
less entertained  the  idea  that  It  would  be 
much  increased.  He  also  knew  that  the 
amount,  extent,  duration,  and  priority  of  the 
use  of  water  by  the  different  parties  to  the 
suit,  as  found,  was  based  largely  upon  the  ex 
parte  testimony  of  each  of  said  parties. 
Moreover,  the  impoimdlng,  diversion,  and 
distribution  of  the  waters  to  the  various 
canals  were  made  a  function  of  the  officers 
.of  the  United  States  under  the  supervision 
of  the  court 

Thus  a  different  system  was  to  be  inaugu- 
rated than  theretofore,  prevailing  with 
every  reason  to  expect  radically  different  re- 
sults. This  new  system  had  not  been  tried 
out,  and  its  effect,  when  applied,  was  proble- 
matical. The  court  therefore  retained  juris- 
diction of  the  United  States  and  its  officers 
and  all  the  other  parties  to  the  suit  and  the 
subject-matter  of  the  suit,  with  the  power  to 
interpret,  modify,  enlarge,  or  annul  "any 
order,  direction,  or  action  of  the  commis- 
sioner in  carrying  out  all  the  provisions  of 
the  decree,"  and  also  upon  "good  cause  shown 
from  time  to  time  to  modify,  enlarge,  or 
abrogate  any  portion  or  feature  of  the  decree 
or  of  this  decision  and  tables  filed  herewith 
as  a  part  hereof  by  order  or  supplemental 
Judgment  or  decree  to  be  entered  at  the  foot 
hereot" 

More  than  any  other  question,  in  a  case 
bristling  with  intricate  and  vitally  important 
questions,  the  question  of  the  duty  of  water 
was  found  by  the  distinguished  trial  judge 
the  most  difficult  to  solve.  He  so  stated,  and 
also  said  the  duty  of  water  fixed  by  him  was 
experimental.    listen  to  his  words: 

"The  amount  of  water  necessary  for  proper 
and  economical  irrigation  and  cultivation  of  a 
given  amount  of  land  is  perhaps  the  most  dif- 
ficult of  satisfactory  solution  of  all  the  various 
questions  arising  in  the  case." 

Again: 

"Such  a  standard  [4S  inches  per  quarter  sec- 
tion], while  perhaps  not  permitting  of  a  pre- 


cise conformity  with  existing  conditions,  can  for 
the  present  at  least  emperimentallv  be  tried,  and 
hereafter  ohanged  as  it  may  be  found  to  be  in- 
adequate or  too  great.  *  *  *  I  therefore  fix 
upon  and  determine  such  to  be  the  duty  of  wa- 
ter for  the  purposes  of  this  case,  subject,  bow- 
ever,  to  an  increase  or  decrease  of  such  stand- 
ard upon  application  to  the  court  in  this  suit 
hereafter  as  conditions  may  require  and  develop 
after  due  trial  of  such  amount  as  such  stand- 
ard."   (Italics  ours.) 

That  the  court  entering  the  Kent  decree 
did  not  Intend  finally  to  fix  the  service  of 
water  at  48  inches  per  quarter  section  is 
certain ;  that  he  did  intend  that  this  amount 
should  be  only  tentatively  fixed  for  the  pur- 
pose of  trying  It  out  experimentally  under 
the  new  conditions  is  likewise  certain.  We 
cannot  ignore  this  intention  so  dearly  ex- 
pressed and  hold  that  48  inches  of  water, 
continuous  flow  or  its  equivalent,  was  finally 
awarded  these  plaintiffs  for  each  quarter 
section  of  their  land.  The  Kent  decree  was 
entered  in  the  form  we  find  it  without  com- 
plaint or  objection  by  the  plaintiffs  or  any 
other  of  the  lldgants  to  the  suit  at  the  time 
or  since.  The  Salt  River  valley  water  serv- 
ice has  been  carried  on  under  its  provisions, 
and  every  day  since  it  was  entered  the  court 
has  been  open  to  any  or  all  the  parties  there- 
to, and  is  now  open,  to  have  it  modified, 
changed,  or  altered,  upon  good  cause  shown. 
By  the  decree  the  plaintiffs  and  others  In  like 
situation  doubtless  have  a  perpetual  water 
right  in  amount  "necessary  for  proper  and 
economical  irrigation"  of  their  land,  but  the 
exact  amount  has  not  been  finally  fixed  and 
settled  by  the  Kent  decree.  In  yiev  of  the 
acceptance  of  the  decree  by  all  parties,  we 
must  conclude  they  were  satisfied  with  its 
terms  and  became  thereby  bound  to  apply 
to  the  court  that  entered  it,  in  the  manner 
therein  provided,  for  any  relief  under  its 
terms.  In  the  new  conditions  and  circum- 
stances, this  form  of  decree  must  have  been 
thought  by  the  court  and  litigants  the  best 
.suited  to  attain  the  highest  and  oest  results 
to  all  those  who  own  land  and  water  rights 
imder  the  Boosevelt  project,  as  it  would  af- 
ford an  opportunity  to  ascertain  the  greatest 
service  that  could  be  imposed  upon  the 
amoimt  of  water  available  for  irrigation,  and 
by  actual  experiment  bring  to  light  any  im- 
provident or  inequitable  provisions  of  the 
decree. 

As  to  whether  the  experiment  should  dem- 
onstrate that  48  inches  of  water  per  quarter 
section  was  too  little  or  too  much  or  the 
proper  amount  for  economical  irrigation  and 
cultivation  thereof,  the  court  retained  the 
power  to  say  "upon  application  to  the 
court  in  this  suit  hereafter  as  conditions  may 
require  and  develop  after  due  trial  of  such 
amount  as  such  stanaard."  The  defendants, 
as  public  carriers  of  water,  were  not  given 
by  the  decree  any  power  to  decide  upon  the 
experiment     They   were  not  authorized   t» 
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Bay  the  experimental  standard  of  48  inches 
was  the  proper  amount  or  too  mnch  or  too 
little.  The  court  only  would  pass  upon  that 
questicm,  after  due  trial  of  the  standard  and 
upon  application.  This,  of  course,  would 
invoWe  the  forming  of  Issues,  the  submission 
of  evidence,  and  a  trial. 
[2]  The  rule  Is: 

"The  party  applying  for  a  writ  of  mandamus 
must  show  a  clear,  legal  right  to  have  the  thing 
done  which  is  asked  for,  and  it  mnst  be  the  clear 
lesal  duty  of  the  party  sought  to  be  coerced  to 
do  the  thing  he  is  called  on  to  do."  People  ▼. 
Butler,  24  Colo.  401,  51  Fac.  510. 

[3]  The  excerpts  quoted  from  the  Kent  de- 
cree show  not  only  that  plalntltts  have  no 
clear,  legal  right  to  have  done  what  is  asked, 
but  no  legal  duty  upon  defendants  to  do  It. 

It  would  be  an  anomaly  in  the  administra- 
tion of  the  law  to  permit  a  party  claiming  a 
right  in  an  action  over  which  the  court  retains 
Jurisdiction,  as  In  the  Hurley-Abbott  case,  to 
seek  the  protection  or  enforcement  of  that 
right  In  a  dlfTerent  and  Independent  action. 
Why  not  apply  for  relief  or  protection  in  the 
pending  action?  What  reason  or  excuse  may 
be  suggested  to  Justify  another  and  different 
action?  If  the  right  asserted  has  been  fully 
ascertained  and  determined,  the  court,  upon 
application,  or,  for  that  matter,  upon  its  own 
motion,  possesses  the  power  to  protect  or  en- 
force It  and  to  that  end  it  may  make  orders 
and  punish  for  their  disobedience.  If  the 
right  asserted  has  not  been  finally  ascertain- 
ed and  determined  or  is  in  doubt,  the  court 
possesses  the  power,  In  disputes  and  contro- 
versies, to  do  Justice  and  equity  between  the 
parties.    The  remedy  is  simple  and  af  hand. 

[4]  In  an  application  -to  the  court  for  a 
ccmflrmatlon  or  enforcement  of  the  experi- 
mental standard  or  for  a  change  of  that 
standard,  "as  conditlcais  may  require  and 
develop,"  all  of  the  appropriators  and  users 
of  water  under  the  defendant  canal  com- 
pany's canal  should  be  served  with  notice 
and  permitted  to  appear;  for  it  is  apparent 
that  all  such  are  vitally  Interested.  On  that 
Important  question  all  water  users  under  the 
Temi>e  Irrigating  canal  should  have  an  op- 
portunity to  be  heard,  whether  In  support  of 
or  in  opposition  to  the  application.  Squire 
T.  Livezy  et  al.,  36  Colo.  302,  85  Pac.  181. 

It  is  clear  that  the  learned  trial  Judge  was 
strongly  of  the  opinion  that  the  proper  rem- 
edy for  the  plaintiffs  was  by  way  of  a  direct 
application  to  the  court  in  the  Hurley-Abbott 
case.    He  said: 

"To  such  a  decree  the  rule  that  the  Judgment 
of  a  court  becomes  final  and  not  subject  to  a 
change  or  modification  after  the  term  at  which 
it  was  rendered  has  no  appUcation.  It  is  of  ne- 
cessity a  continuing  decree  and  subject  to  mod- 
ification or  enlargement  or  change  at  any  time 
that  proper  showing  may  be  made  therefor. 
But  the  plaintiffs,  or  others  in  like  situation, 
bare  at  least  twice  made  application  to  this  court 
ia  the  case  of  Hurley  v.  Abbott  for  the  relief  or 


similar  relief  to  that  soui^t  in  this  action,  and 
each  time  this  court  has  denied  the  applicatlMt 
on  the.  ground  that  It  had  no  Jurisdiction  to 
grant  it  because  the  judgment  was  not  subject  to 
modification  after  the  term  at  which  it  was  ren- 
dered." 

The  jud^e  who  used  this  language  had  been 
called  in  from  another  county  to  try  the 
case,  and,  as  a  matter  of  course,  followed 
the  ruling  of  the  local  Judge.  The  fault,  tf 
any,  lies  with  the  plaintiffs  or  others  who 
had  theretofore  made  application  for  relief 
under  the  decree,  in  falling  to  appeal  from 
the  ruling   denying   the   application. 

The  Judgment  is  reversed,  and  the  case  Is 
remanded,  with  directions  to  dismiss  the 
plaintiffs'    complaint 

BAKEB,  J.,  concurs. 

CUNNINGHAM,  a  J.  (dissenting).  I  con- 
cur in  the  order  reversing  the  Judgment,  but 
I  feel  compelled  to  dissent  from  the  order 
dismissing  the  action  and  thereby  denying 
relief  In  the  circumstances  presented  In  this 
record. 

The  broad  purpose  of  the  action  is  one 
seeking  relief  in  ccmformlty  with  the  Kent 
decree,  as  that  decree  was  rendered  and  as 
it  continues  in  force  unmodified.  The  plain- 
tiffs claim  the  right  to  use  48  Inches  of  wa- 
ter to  irrigate  each  quarter  section  of  land. 
They  base  their  claim  on  actual  use  of  the 
water  for  such  purpose  for  more  than  40 
years,  and  upon  the  unmodified  Kent  de- 
cree as  evidence  of  that  right  both  as  to  the 
right  of  use  and  the  quantity  they  are  author- 
ized to  use.  Besting  upon  such  rights,  the 
plaintiffs  assert  that  the  defendant  canal 
company  refuses  to  deliver  the  said  amount 
of  water  aforesaid,  the  company  admitting 
at  the  same  time  that  said  amount  of  water 
has  been  delivered  to  it  by  the  water  commis- 
sioner, and  the  grounds  for  such  refusal  are 
based  solely  upon  the  assertion  that  the  rules, 
regulations,  and  by-laws  of  the  canal  com- 
pany control  the  quantity  of  water  delivered 
to  the  shareholders'  lands,  and  such  roles, 
regulations,  and  by-laws  require  the  water 
carried  to  be  prorated  to  the  lands  without 
regard  to  priority  of  use. 

The  inquiry  presented  is  whether  the 
plaintiffs  have  a  clear  legal  right  to  have 
the  wate):  carried  and  delivered  to  their 
lands  in  conformity  with  the  law  and  with 
the  Kent  decree  as  unmodified,  or  whether 
the  plaintiffs,  with  other  shareholders,  have 
among  th^selves  agreed  to  distribute  the 
water  otherwise,  and  by  such  agreement  and 
long-continued  practice  waived  all  priority 
rights  to  use  water  carried  by  the  canal  com- 
pany for  the  irrigation  of  their  lands. 

The  Inquiry  is  one  of  fact  to  be  settled 
from  the  evidence  on  the  subject,  and,  when 
settled,  is  conclusive  of  the  matter.  The  case 
is  one  proporly  remedial  by  mandamus,  it 
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the  fticts  establUh  a  deu  legal  rl^t  in  the 
plaintiffs. 

Referring  to  tbe  facts  as  established  In  the 
Kent  decree,  without  qnotlng  them,  we  are 
informed  that  when  plaintiffs'  oldest  quarter 
section  of  land  was  irrigated,  and  thereby  re- 
claimed. 69  shares  of  the  defendant  canal 
company  were  owned  and  held  without  land 
representing,  and  thus  were  known  to  the 
shareholders  as  "dead"  shares,  and  such 
shares  took  no  water  service  while  they  re- 
mained "dead."  When  plaintiffs'  second 
quarter  section  of  land  became  so  reclaimed, 
60  shares  in  the  association  were  "dead" 
shares. 

The  irrigation  of  plaintiffs'  lands  for  43 
and  46  years  by  the  use  of  water  from  the 
Salt  rlTer,  carried  by  the  defendant  canal 
company,  gave  plaintiffs  the  right  to  the 
prior  use  of  water  in  the  amount  adjudicated 
and  determined  by  a  solemn  Judgment  of  a 
court,  Tl2.  the  Kent  decree.  The  Kent  decree 
became  and  is  a  muniment  of  title  to  the  use 
of  water  of  the  Salt  river  for  irrigating  the 
lands  to  which  such  water  is  appurtenant. 
The  said  decree  is  evidence  of  that  title,  and 
it  determined  the  relative  prior  rights  Of 
the  Individual  shareholders  of  the  canal  com- 
pany. The  by-laws  of  the  canal  company 
have  recognized  the  rights  of  the  old  lands  to 
the  first  use  of  the  water,  and  the  officers 
managing  the  affairs  and  business  of  the  com- 
pany are  commanded  by  the  by-laws  to  fur- 
nish water  to  the  shareholders  as  they  are 
legally  entitled  to  such  water.  The  directors 
of  the  canal  company  and  its  other  officers,  in 
effect,  have  accepted  the  Kent  decree  as  bind- 
ing upon  them  in  the  matter  of  the  amount 
of  water  specified  in  said  decree  as  sufficient 
for  use  on  the  lands,  viz.  48  inches,  miner's 
measurement,  for  each  quarter  section  of 
land  cultivated  and  served  by  the  Tempe 
canal.  The  canal  company  having  accepted 
the  plan  of  the  Kent  decree,  and  at  all  times 
since  having  acted  upon  it,  by  such  accept- 
ance and  action  the  company  and  Its  share- 
holders are  estopped  from  refusing  to  carry 
out  the  terms  of  the  decree  as  a  rule,  regu- 
lation, or  by-law  of  the  association  in  so  far 
as  the  decree  effects  the  diversion  and  car- 
riage of  the  water  turned  into  the  canal  for 
the  users.  The  defense'  of  the  canal  company 
is  therefore  not  supported  by  the  facts. 

The  canal  company's  right  to  take  water 
rests  in  its  duty  owing  to  its  shareholders, 
and  the  duty  is  not  performed  by  the  canal 
company  until  it  has  delivered  the  water 
confided  to  its  care  by  the  court  commis- 
sioner for  the  use  of  the  shareholders  as 
they  are  legally  entitled  to  it  The  water 
is  measured  to  the  canal  in  strict  accord  with 
the  rights  of  the  approprlators.  The  de- 
cree settled  such  rights  both  as  to  order  of 
service,  which  is  final,  and  as  to  the  amount 
of  water  served,  which  is  subject  to  change. 

The  canal  company  cannot  be  heard  to  dis- 
pute the  appropriator's  right  to  prior  use| 


of  water  as  fixed  by  the  Kent  decree  so  long 
as  the  water  la  tamed  Into  the  canal  on  axt- 
thoilty  of  sadi  decree,  nor  can  it  dispute  the 
amount  eC  water  awarded  the  plaintiffs' 
lands  by  that  decree  ao  long  as  It  recdves 
from  the  river  flow  the  amount  of  water 
specified  in  that  decree'  as  applicable  to 
plaintiffs'  lands.  The  canal  company  can- 
not receive  48  miner's  inches  of  water  tor 
each  of  plaintiffs'  quarter  sections  of  land 
when  the  flow  of  the  river  Is  sufficient  in 
amount  to  turn  that  amount  into  the  ditch 
for  plaintiffs'  lands,  and  then,  after  com- 
ing Into  the  possession  of  such  water  lor 
that  special  purpose,  by  authority  of  the  car- 
rier's directors  divert  a  portion  of  the  wa- 
ter to  some  other  lands  having  a  right  sub- 
sequent and  subordinate  to  the  lands  for 
which  the  water  was  taken  from  the  river 
against  the  objection  of  the  prior  appropria- 
tor.  If  such  power  is  allowed  to  a  carrier 
of  water,  exercised  through  its  shareholders, 
a  prior  appropriation  of  water  has  no  value 
to  the  approprlator,  but  is  subject  to  the 
wish  of  a  majority  of  the  directors  of  the 
carrier.  Such  is  not  the  law  of  water  rights 
as  those  rights  have  been  settled  by  the  de- 
cisions of  the  courts  and  the  Legislature  of 
the  state.  Hence  the  facta  in  evidence  point 
out  a  clear  legal  rigjit  to  the  amount  of  water 
claimed. 

Evidence  in  this  case  Is  overwhelmingly 
to  the  effect  that  older  lands  have  had  first 
right  to  the  use  of  water  In  seasons  of  scar- 
city. Ko  settled  custom  has  existed  by  which 
the  prior  right  of  old  lands  to  the  water  has 
been  denied.  The  by-laws,  rules,  and  regu- 
lations of  the  canal  company  point  unerring- 
ly to  the  fact  that  prior  rights  exist  and  have 
at  all  times,  when  questioned,  been  recognized 
by  the  canal  company  and  by  its  shareholders 
— owners  of  lands  irrigated  by  means  of  the 
defendant's  canals. 

With  these  facts  in  the  case,  I  am  of  the 
opinion  that  the  plaintiffs  have  shown  a 
clear  legal  right  to  recover, -and  under  the 
authority  of  the  Gould  Case,  8  Ariz.  429,  7& 
Pac.  598,  they  are  entitled  to  a  Judgment  co- 
ercing the  defendant  canal  company  to  carry 
and  deliver  to  their  lands  the  amount  of 
water  decreed  to  that  purpose  In  the  said 
Kent  decree  so  long  as  that  decree  remains 
operative,  and  so  long  as  an  amount  of  water 
sufficient  for  that  purpose  is  delivered  to 
the  defendant  at  the  i>oint  of  diversion  from 
the  Salt  river  by  authority  of  the  K«it  de- 
cree. 

These  reasons  compel  the  conclusion  that 
the  Judgment  appealed  from  must  be  re- 
versed, and  at  the  same  time  the  mandatory 
power  of  the  court  ought  to  be  exercised  in 
awarding  to  the  plaintiffs  the  relief  given 
them  by  the  Kent  decree  and  denied  them 
by  the  defendant  canal  company.  In  the  mat- 
ter of  the  execution  of  the  Kent  decree,  full 
faith  and  credit  should  be  given  that  Judg- 
ment so  long  as  it  remains  unmodified. 
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81  BERT  et  ux.  V.  RAMSEY  at  OX. 

(No.  1796.) 

(Supreme  Court  of  Arizona.     Not.  3,  1920.) 

1.  Infants  e=3l9— Order  of  Jnvanile  mart  fix- 
ing eastody  of  minor  final. 

If  the  juvenile  conrt  had  jurisdiction  to 
make  an  order  placing  a  minor  in  tlie  care 
and  eastody  of  defendants,  tb«  order  tlien 
made  was  final  aa  to  ail  parties  to  the  pro- 
ceeding. 

2.  Infants  «=9l9— Grandparant  held  to  have 
lost  rfgHt  to  ebjeot  that  custody  was  fixed 
without  Ms  eonsant. 

Where  the  grandfather  delivered  a  minor 
to  the  court  aa  a  destitute,  homeless,  and  aban- 
doned child,  dependent  on  the  public  for  sup- 
port and  without  parental  care,  and  without 
disclosing  their  relation  and  that  its  grand- 
mother was  living,  and  child  was  left  in  a 
children's  home  for  six  weeks,  and  on  his  show- 
ing no  further  interest,  she  was  placed  with 
others,  he  practically  abandoned  the  cUld,  and 
ceased  to  have  any  right  to  her  custody,  and 
may  not  object  that  sacb  custody  was  fixed 
without  his  consent. 

3.  lafanta  «=>I9— Order  plaoing  oustody  of 
depeadent  child  ends  coart's  Jurisdiotlon. 

In  view  of  C5v.  Code  1913,  par.  35(54,  em- 
powering the  judge  to  make  all  necessary  or- 
ders compelling  production  of  dependent  child, 
paragraph  3565,  permitting  the  court  to  make 
allowance  pending  such  order,  and  paragraph 
3566,  providing  for  hearing  of  petition  and  mak- 
ing orders  for  commitment  of  custody  and  care, 
paragraph  3367,  providing  that  when  such  a 
child  is  awarded  it  becomes  a  ward  of  the 
party  to  whom  given,  who  is  empowered  to 
place  it  in  a  family  home  or  consent  to  its 
adoption,  such  guardianship  terminates  the 
court's  guardianship  and  jurisdiction. 

4.'  Infants  «=>I9— Not  necessary  that  grand- 
parents, surrandaring  ohild,  should  appear. 
Grandparents  are  not  of  those  named  in  a 
statute  whose  attendance  is  required  in  dis- 
posing of  the  care  and  custody  of  a  dependent 
child,  and,  where  they  were  not  at  the  time 
of  the  hearing  in  custody  or  control  of  such 
child,  but  had  surrendered  her  into  court  with- 
out disclosing  their  relationship,  it  was  not 
necessary  that  they  be  required  to  appear. 

5.  Infants  (9=19— Party  falling  to  appeal  from 
final  Judgment  awarding  custody  has  remedy 
by  certiorari  or  habeas  corpus. 
One  aggrieved  at  a  final  judgment  or  order 
disposing   of  the  care   and  custody   of   a  de- 
pendent child  should  appeal,  and,  failing  to  do 
so  within  the  time  fixed  by  law,  may  attack 
such    order    only   by    extraordinary    remedies, 
such  as  certiorari  or  habeas  corpus. 

Appeal    from    Superior    Court,    Karicopa 
County;    O.  J.  Baughn,  Judge. 

PetitiOD  by  M.   Sibert  and  wife  against 
Trank  Ramsey  and  wife,  to  recover  the  care, 


a»«  p.) 

guardianship,  and  poesemian  of  Violet  Men- 
derll,  a  minor.  Order  entered  dismissing  the 
petition,  and  petitioners  appeal.  Judgment 
affirmed. 


Thomas  J.  CroafT,  of  Phoenix,  for  appel- 
lants. 
G.  W.  Sllverthom,  of  Mesa,  for  appellees. 

ROSS,  J.  April  12,  1919,  appeUants,  M. 
Sibert  and  Mary  Sibert,  filed  their  petition 
In  the  superior  court  of  Maricopa  county,  In- 
voking Its  juvenile  court  jurisdiction  to  or- 
der the  appellees  to  turn  over  to  them,  for 
their  care  and  guardianship,  the  possession 
of  Violet  Mendevil,  alleging  as  grounds  there- 
for that  they  were  the  grandparents  of  the 
said  Violet  Mendevil,  who  was  about  four 
years  old;  that  her  mother,  who  was  their 
daughter,  shortly  after  Violet's  birth,  made 
arrangements  with  thenf  to  take  and  raise 
her  as  a  member  of  their  family  and  house- 
hold, and,  In  pursuance  to  such  arrangement, 
that  they  had  given  her  such  consideration, 
sustenance,  care,  love,  and  affection  as  their 
position  in  life  made  it  possible  from  shortly 
after  her  birth  until  about  June  1,  1917; 
that  on  the  last-mentioned  date  appellant, 
Mary  Sibert,  became  confined  to  ber  bed  by 
a  serious  illness  of  such  a  nature  as  to  in- 
capacitate her  to  care  for  Violet  and  to  ren- 
der her  recovery  doubtful,  and  by  reason 
thereof  appellant,  Mr.  Sibert,  delivered  said 
child  into  the  possession  and  care  of  the 
court  until  such  time  as  the  grandmother 
(Mary  Sibert)  should  recover,  or,  should  she 
die,  the  court,  with  bis  aid,  was  to  seek  for 
said  Violet  Mendevil  a  suitable  home;  that 
later,  without  the  consent  of  appellants,  she 
was  placed  by  the  court  in  the  care  and  cus- 
tody of  appellees.  The  recovery  of  the  grand- 
mother is  alleged,  as  also  requests  upon  the 
court  and  appellees  for  the  return  of  Violet 
to  them ;  it  is  also  alleged  that  the  mother 
and  grandparents  are  religious  believers  In 
the  Catholic  faith,  and  that  Violet  was  chris- 
tened and  baptized  in  sudi  faith;  that  ap- 
pellees are  not  of  the  Catholic  faith;  that 
appellants  are  well  qualified  and  able  to  care 
for  said  Violet  as  prudent  parents. 

November  6,  1919,  a  hearing  was  had  upon 
said  petition,  at  which  appellants  and  appel- 
lees were  personally  present  and  represented 
by  counsel.  Viom  th^  evidence  introduced, 
it  appears  that  appellant,  M.  Sibert,  on  June 
6,  1917,  filed  in  the  superior  court  of  Marico- 
pa county  his  verified  petition,  charging  that 
Violet  Mendevil  was  a  dependent  and  neg- 
lected child  2^  years  old,  and  needed  the 
care  and  protection  of  the  court;  that  her 
mother  had  deserted  her,  having  gone  to  the 
state  of  New  York,  and  that  the  whoreabouts 
of  her  father  were  unknown.  The  chUd  was 
thereupon,  by  direction  of  the  superior  court, 
acting  as  a  Juvenile  court,  temporarily  turn- 
ed over  to  the  Florence  Crittenden  Home  of 
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Pboenlz,  an  institntlon  deroted  to  the  carlns 
for  dependent  and  neglected  chlldrei. 

July  17,  1017,  "after  full  hearing  and  due 
deliberation,"  the  Juvenile  court  found  Violet 
Meudevll  to  be  a  neglected  and  dependent 
cliUd,  and  that  her  own  good  and  the  best  in- 
terests of  the  state  required  that  she  be  cont- 
mltted  to  the  care  and  custody  of  Mr.  and 
Mrs.  E^ank  Bamsey,  the  appellees,  and  en- 
tered a  decree  that  she  be  so  committed  "un- 
til otherwise  ordered,  and  that  said  Mr.  and 
Mrs.  Ramsey  are  willing  to  take  said  child 
and  abide  by  such  orders  as  this  court  may 
see  flt  to  make  in  the  premises." 

Evidence  was  also  heard  tending  to  prove 
the  allegations  of  the  petition.  The  court 
entered  an  order  dismissing  the  petition,  and 
the  petitioners  prosecute  this  appeal. 

The  grounds  upon  which  the  court  dis- 
missed the  petition  are  not  stated,  and  we  do 
not  know  whether  he  based  his  ruling  upon 
the  merits,  or  upon  a  want  of  Jurisdiction  to 
pass  upon  the  question  as  presented,  but, 
whichever  it  was,  we  are  satisfied  the  Judg- 
ment was  correct  and  should  be  affirmed. 

[1, 2]  If  the  Juvenile  court  had  Jurisdiction 
to  make  the  order  of  July  17,  1917,  placing 
Violet  Moidevll  in  the  care  and  custody  of 
the  appellees,  the  order  then  made  was  dual 
as  to  all  parties  to  that  proceeding.  There  is 
no  suggestion,  in  the  petition  or  otherwise, 
of  a  lack  of  Jurisdiction  to  make  such  order, 
unless  it  be  found  in  the  allegation  that  the 
order  was  made  without  the  appellants'  con- 
sent. Appellant,  M.  Sibert,  started  in  mo- 
tion the  machinery  that  ultimately  deter- 
mined that  Violet  Mendevil  was  desti- 
tute, homeless,  abandoned,  and  dependent  up- 
on the  public  for  support,  and  was  without 
proper  parental  care.  It  was  he  who  filed 
his  verlfled  petition  to  that  effect,  and  the 
record  shows  he  did  it  with  the  knowledge 
and  consent  of  the  other  appellant  He  left 
the  child  with  the  court  without  informing 
the  court  or  its  officers  that  he  was  her 
grandfather  or  that  she  bad  a  grandmother 
living. 

The  court  left  the  child  six  weeks  in  the 
Crittenden  Home,  and,  no  further  interest 
being  shown  by  appellants,  she  was  placed 
with  appellees.  After  instituting  the  pro- 
ceeding, they  apparently  abandoned  it,  and, 
doing  so,  ceased  to  have  any  right  to  the 
child's  custody.  Foster  v.  Myers,  58  Or. 
549,  117  Pac.  806. 

[3]  When  the  petition  was  filed,  under  the 
statute  (paragraph  3501),  it  was  "within 
the  power  of  the  Judge  holding  said  court 
•  •  •  to  make  all  necessary  orders  for 
compelling  the  production  of  such  child  and 
the  attendance  of  the  i>arents  and  all  persons 
having  custody  and  control  of  the  child,  or 
with  whom  the  child  may  be;  and  pend- 
ing the  final  disposition  of  the  case,  the 
child  shall  be  subject  to  the  order  of  the 
court    •    •    *." 


Paragraph  3566,  Civil  Code,  provides  that 
the  court  may  make  allowances  for  the 
child's  maintenance,  payable  by  the  county 
"pending  final  order  .in  such  case." 

The  statute  (paragraph  3566)  provides  for 
a  regular  hearing  upon  the  petition  by  the 
Judge  in  his  chambers  without  a  Jury,  In 
which  the  court  is  empowered  to  inquire 
Into  the  facts,  and  "make  such  order  for  the 
commitment  and  custody  and  care  of  the 
child,  as  the  child's  own  good  and  the  best 
Interests  of  the  state  may  require;  and  [it 
is  provided]  may  commit  such  child  to  the 
care  of  its  parents,  subject  to  the  supervi- 
sion of  the  probation  ofllcer,  or  to  aotae  solt- 
ahle  institution,  or  to  the  care  of  some  as- 
sociation willing  to  receive  it,  or  the  care 
of  some  reputable  citizen  of  good  moral  char- 
acter, or  to  the  care  of  some  training  school, 
or  to  the  state  industrial  school.    •    •    • " 

According  to  paragraph  3567,  Civil  Code, 
when  a  dependent  child  is  awarded  by  the 
court  to  the  care  of  any  association  or  in- 
dividual, unless  otherwise  provided  in  the  or- 
der, it  becomes  the  ward  of  such  association 
or  individual,  and  Is  subject  to  the  guardian- 
ship thereof.  Such  guardian  is  empowered 
to  place  the  child  in  a  family  home,  or  may 
consent  to  its  adoption.  In  other  words, 
such  guardianship  terminates  the  guardian- 
ship of  the  court,  and  thereafter  the  court  is 
without  power  over  the  child  in  that  proceed- 
ing. The  order  of  July  17,  1817,  did  not 
undertake  to  limit  the  powers  of  guardian- 
ship, as  the  law  permits,  but  did  undertake 
to  retain  Jurisdiction  to  make  further  or- 
ders as  to  the  disposition  of  the  child  which 
the  law  does  not  permit  Having  made  the 
order  placing  the  child  with  appellees,  the 
proceeding  was  at  an  end. 

The  order  placing  Violet  Mendevil  in  the 
care  and  custody  of  the  appellees  was,  we 
think,  a  "final  disposition  of  the  case,"  and 
was  a  "final  order  in  such  caae."  The  child 
was  no  longer  "destitute,  homeless,  aban- 
doned or  dependent  upon  the  public  for  sup- 
port" By  the  order  it  was  givoi  proper 
parental  care  and  guardianship.  Such  order 
or  Judgment  is  not  subject  to  collateral  at- 
tack, unless  the  record  affirmatively  shows 
that,  the  court  was  without  Jurisdiction  in  en- 
tering it  The  record  in  this  case  does  not 
disclose  any  such  infirmity. 

[4]  Although  It  is  not  alleged  in  the  peti- 
tion, it  appears  that  appellants  were  not 
present  at  the  time  said  order  was  entered, 
but  they  are  not  of  those  named  in  the 
statute  whose  attendance  shall  be  required, 
as  at  the  time  of  the  hearing  they  did  not 
have  the  child  in  their  custody  or  control, 
having  theretofore  surrendered  her  to  the 
court  without  disclosing  their  relationship  to 
the  child.  At  the  time  of  the  hearing  on  the 
petition  filed  by  appellants,  the  status  of  the 
child  had  btea  changed  from  that  of  a  de- 
pendent and  neglected  child  to  one  in  the 
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possession  of  a  home  and  parental  love  and 
guardianship,  In  a  in'oceedlng  In  court  regu- 
larly had  and  aathorheed  by  statute.  The 
Judgment  effecting  this  change  had  been  en- 
tered almost  two  years  before  the  application 
by  an;»ellant8  for  a  change  or  modification 
thereof. 

[5]  The  scheme  provided  by  the  statute  to 
one  feeling  himself  aggrieved  at  a  final  Judg- 
ment or  final  order  is  that  he  shall  appeal 
and.  In  that  manner,  directly  present  the 
questions  he  wishes  reviewed.  Falling  to  do 
that  within  the  time  fixed  by  the  law,  the 
only  manner  of  attacking  such  orders  or 
judgments,  that  we  are  famiUar  with,  is  by 
extraordinary  remedy,  such  as  certiorari  or 
writ  of  habeas  corpus.  As  to  finality  and 
conclusiveness  of  a  Judgment  of  Juvenile 
courts,  we  cite  Board  of  Control  v.  Mulertz, 
60  Colo.  468,  154  Pac.  742 ;  Board  Children's 
Guardians  v.  Juvenile  Court,  43  App.  D.  C. 
599,  Ann.  Caa.  1916E,  1019. 

The  judgment  is  affirmed. 


CXTNNmOHAM,  0.  J., 
concurs. 
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V.  STATE.    (No.  487.) 
I  Supreme  Court  of  Arizona.    Nov.  8,  19S20.) 

1.  Indletmont  and  InTormatlon  «=nl22(l)— 
ProMoating  officer  must  look  to  oommltment 
for  aathority  to  111*  information. 

The  prosecuting  officer  must  look  to  the 
commitment  alone  for  his  authority  to  file  in- 
formation against  defendant,  accorded  prelim- 
inary exanHnation  and  held  to  answer,  as  in 
lireparing  and  filing  information  he  acts  in  a 
mere  ministerial  capacity,  not  being  vested 
with  any  discretion  as  to  the  crime  charged, 
bat  being  restricted  to  the  crime  designated  in 
the  commitment. 

2.  Indictment  and  Information  «=»  122(2)— 
Commitment  for  murder  authorized  Indict- 
ment for  murder  In  the  first  degree. 

"Murder,"  the  crime  described  in  the  com- 
mitment against  defendant,  including  both  first 
and  second  degree  murder,  defined  by  Penal 
Code  1913,  S  172,  it  was  proper  for  the  pros- 
ecnting  officer  to  file  information  against  de- 
fendant, charging  him  with  murder  in  the  first 
degree. 

3.  Criminal  law  «5>366(4)— Testimony  of  de- 
cedent, after  he  was  shot,  admissible  as  res 
gesta. 

In  a  prosecution  for  murder,  statements 
made  by  decedent,  after  he  was  shot,  that  de- 
fendant bad  shot  and  robbed  him,  held  admis- 
sible as  res  gestffi. 

4»  Homloide  «=>286(2)  —  Instruction  on  "ex- 
press   malice"    and    "Implied    malice"    suffl- 
elentiy  full. 
In  a  prosecution  for  murder  in  the  first  de- 
gree, instruction  that  maUce  aforethought  may 


be  either  express  or  implied,  "express  malice" 
meaning  a  settled  purpose  and  design  to  com- 
mit the  offense,  and  "implied  malice"  meaning 
that  which  may  be  inferred  from  the  act  and 
facts  shown,  held  sufficiently  full  and  specific 
on  the  question. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Express 
Malice;    Implied  Malice,.] 

Appeal  from  Superior  Court,  Maricopa 
CJounty;   R.  C.  Stanford,  Judge. 

Felipe  Solice,  alias  "Chamacho,"  was  con- 
victed of  murder,  and  he  appeals.    Affirmed. 

Weldon  J.  Bailey  and  H.  A.  Wardenburg, 
both  of  Phoenix,  for  appellant 

Wiley  B.  Jones,  Atty.  Gen.,  and  Louis  B. 
Whitney,  Asst.  Atty.  Gen.,  for  the  State. 

BAKER,  J.  The  appellant,  Felipe  Solice 
(alias  Chamacho),  was  prosecuted  and  con- 
victed of  the  murder  of  one  Margarito  Avlla, 
and  his  punishment  was  fixed  at  life  im- 
prisonment. By  this  appeal  we  are  asked  to 
review  the  judgment  of  conviction  and  re- 
verse It. 

[1]  It  Is  first  urged  that  it  was  error  to 
force  the  appellant  to  trial  under  the  Infor- 
mation, which  charged  him  with  murder  in 
the  first  degree,  because  "the  Information 
does  not  follow  the  commitment."  There  is 
no  merit  In  this  contention.  It  is  very  true 
that  the  prosecuting  officer  must  look  to  the 
commitment  alone  for  his  authority  to  file  an 
information  against  the  defendant,  who  has 
been  accorded  a  preliminary  examination 
and  held  to  answer.  That  officer,  in  prepar- 
ing and  filing  the  Information,  acts  In  a 
mere  ministerial  capacity,  not  being  vested 
with  any  discretion  or  Judgment  as  to  the 
crime  to  be  charged.  He  is  restricted  to  the 
crime  designated  by  the  magistrate  in  his 
commitment  Fertig  v.  State,  14  Ariz.  540, 
133  Pac.  99. 

Now,  in  this  case  the  record  discloses  that 
the  order  of  the  committing  magistrate, 
holding  the  appellant  to  answer,  recites 
that— 

"It  appearing  to  me  [committing  magistrate] 
that  the  crime  of  felony,  to  wit  murder,  has 
been  committed,  on  or  about  the  8th  day  of 
July  1919,  in  the  county  of  Maricopa,  state  of 
Arizona,  and  that  there  is  sufficient  cause  -to 
believe  that  Felipe  Solice,  alias  Chamacho, 
is  guilty  thereof,  I  order  that  he,  the  said 
Felipe  Solice,  alias  Chamacho,  be  held  to  an- 
swer the  same,"  etc. 

This  order  substantially  meets  the  require- 
ments of  section  885,  Penal  Code,  In  that  It 
states  "generally  the  nature  of  the  crime." 
The  word  "murder"  is  a  technical  word,  or 
a  "term  of  art,"  as  the  early  authorities 
denominated  it  Dins  v.  State,  7  Blackf. 
(Ind.)  20,  39  Am.  Dec.  448.  The  word  "mur- 
der" has  acquired  a  peculiar  meaning  in  the 
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law  and  In  ordinary  speech.    It  la  precisely 
deflned  by  oar  statute: 

"Murder  ia  the  nnlawfol  killing  of  a  human 
being  with  malice  aforethought."  Penal  Code, 
i  170. 

It  Is  divided  Into  two  degrees— the  first 
degree  Including  all  premeditated,  willful, 
and  deliberate  murdet,  and  all  killing  done 
In  the  perpetration  or  attempt  to  perpetrate 
certain  lesser  crimes;  the  second  including 
all  other  kinds  of  murder.  Penal  Code,  f 
172.  Murder  thus  deflned  Includes  murder 
In  the  first  degree  and  murder  In  the  sec- 
ond degree.  This  Is  well  settled.  Stephens 
T.  State,  2Q  Ariz.  37,  176  Pac.  579;  Pe<«)le 
T.  Ting  Bow,  142  Cal.  341,  75  Pac.  899. 

[l]  As  the  crime  described  in  the  commit- 
ment as  "murder"  Included  both  degrees  of 
murder.  It  was  entirely  proper  for  the  pros- 
ecuting officer  to  file  the  information  against 
the  appellant,  charging  him  with  murder  in 
the  first  degree.  Such  was  the  crime  for 
the  commission  of  which  the  appellant  stood 
committed. 

[8]  It  is  next  objected  that  the  court  erred 
In  admitting  in  evidence  certain  statements 
made  by  the  deceased  after  he  was  shot 
It  Is  the  contention  of  the  appellant  that 
these  statenftnts  were  pure  hearsay  and  self- 
serving,  and  therefore  were  Inadmissible  un- 
der any  theory  of  the  law.  On  the  other 
hand,  the  state  claims  that  the  statements 
were  clearly  admissible  as  a  part  of  the  res 
gestse. 

It  appears  from  the  record  that  on  the 
momlirg  of  the  8th  of  July,  1919,  about  the 
hour  of  1  o'clock  a.  m.,  or  very  shorUy  there- 
after, the  deceased,  Margarlto  Avila,  a  Mex- 
ican, was  shot,  at  a  point  in  a  field  where 
he  was  at  the  time  engaged  In  the  work  of 
Irrigating.  This  point  was  about  a  Quarter 
of  a  mile  from  some  tents  occupied  by  the 
witnesses  Shields  and  Estrada.  The  appel- 
lant and  one  Apodoca  were  present  at  the 
time  the  deceased  was  shot;  the  appellant 
claiming  that  Apodoca  fired  the  shots.  Soon 
after  being  shot  (the  Interval  of  time  does 
not  appear  with  exactness,  but  It  Is  appar- 
ent that  It  was  not  great)  Avila  appeared 
at  the  tent  of  the  witness  Shields,  who  was 
his  employer,  in  a  badly  wounded  condition. 
He  was  very  bloody,  having  a  wound^on  the 
top  of  his  head  (ptobably  not  a  bullet 
wound),  a  bullet  wound  In  the  shoulder, 
and  another  bullet  wound  In  the  abdomen, 
penetrating  the  bowels,  from  which  he  died 
In  a  few  hours.  When  AvDa  reached  the 
tent  of  Shields,  he  was  staggering,  and  "t\un- 
bled"  to  the  ground,  moaning  and  mumbling 
as  If  In  great  pain  and  agony.  What  he 
then  said  to  the  witnesses  Shields  and  Es- 
trada Is  the  matter  objected  to  and  claimed 
to  be  hearsay.     It  Is  as  fftUows: 

Witness  Slilelds: 

"Q.  Now,  at  that  time,  as  I  say,  when  he 
came  there  in  that  wounded  condition,  and  fell 


there  by  the  place,  what,  if  anything  did  you 
hear  him  say  that  you  understood — ^what 
words?  A.  I  first  heard  him  call  'Padrone,' 
and  then  I  got  'Chamacho'  and  'dinero.' " 

Witness  Estrada: 

"Q.  Now,  Mr.  Bailey  asked  yon  what  other 
things  be  said.  I  will  nsk  yon  Just  what  he 
did  say?    A.  Who  said? 

"Q.  Avila— Margarito  Avila?  A.  He  said 
that  they  shot  him  twice,  and  that  they  took 
away  $200  from  him. 

"Q.  That  who  shot  him?     A.  Chamacho." 

Were  the  statements  a  part  of  the  res 
gestse?  We  have  examined  a  large  number 
of  authorities  upon  the  abstract  proposi- 
tions Involved  in  the  rules  on  which  testi- 
mony Is  received  or  not  received  as  part 
of  the  res  gestte.  These  authorities  satisfy 
us  that  the  close  connection  In  time  betweoi 
the  statements  or  declaration  and  the  act  of 
which  it  Is  said  to  be  a  part  la  an  dement 
for  consideration;  that  being  close  In  point 
of  time  is  not,  however,  all  of  the  basis 
for  receiving  such  evidence,  and  that  the 
ultimate  test  is  spontaneity  or  Instinctlveness 
and  logical  relation  to  the  main  event;  that 
the  tendency  of  the  modern  cases  is  to  be 
liberal  In  the  reception  of  such  testimony. 

Mr.  WIgmore,  under  the  convenient  term 
of  "Spontaneous  Exclamations,"  discussing 
the  exceptionc  to  the  general  rule  excluding 
hearsay  evidence,  in  his  work  on  Evidence, 
at  section  1750,  volume  8,  page  2266,  says: 

"It  is  to  be  observed  that  tha  statements 
need  not  be  strictly  contemporaneous  with  the 
exciting  cause;  they  may  be  subsequent  to  it, 
provided  there  has  not  been  time  for  the  ex- 
citing influence  to  lose  its  sway,  and  to  be 
dissipated.  The  fallacy,  formerly  entertained 
by  a  few  courts,  that  the  utterance  must  be 
strictly  contemporaneous  (post,  {  1756),  owes 
its  origin  to  a  mistaken  application  of  the 
verbal  act  doctrine.  •  •  •  Furthermore, 
there  can  be  no  definite  and  fixed  limit  of  time. 
Each  case  must  depend  upon  its  own  drcnm- 
Btances.  •  •  *  Since  the  application  of  the 
principle  thus  depends  entirely  on  the  dream- 
stances  of  each  ease,  it  ia  therefore  Impossible 
to  regard  rulings  upon  this  limitation  as  hav- 
ing in  strictness  the  force  of  precedents.  To 
argue  from  one  case  to  another  on  this  ques- 
tion of  'time  to  devise  or  contrive'  is  to  titifle 
with  principle,  and  to  cumber  the  records  with 
onnecessary  and  unprofitable  quibbles." 

The  learned  author  dtes  a  large  number 
of  decisions  in  sui^ort  of  this  doctrine.  As 
said  in  mil's  Case,  2  Orat  (42  Va.)  694 
(dted  In  WIgmore  on  Ev.  vol.  3,  p.  2254): 

"A  priori  a  stab  in  the  heart  would  instan- 
taneously suspend  the  powers  of  reflection. 
*  *  *  All  the  time,  then,  from  receiving  the 
stab  until  be  revived  from  his  fit  of  fainting, 
he  was  clearly  sot  in  a  condition  to  arrange 
bis  ideas  and  fabricate  a  story.  •  •  •  All 
that  is  necessary  *  *  *  to  make  the  deda- 
ration  part  of  the  res  gestte  is  that  it  should 
be  made  recently  after  receiving  the  injury, 
and  before  lie  had  time  to  make  np  a  story, 
'or  to  devise  asythinf  tor  his  own  advantage.'  " 
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And  In  TraTdera*  Ins.  Co.  t.  Sbeppard,  8S 
Ga.  731,  775,  12  8.  B.  18  (dted  In  WlgTnore 
on  Evidence,  vol.  3,  p.  226Q.  the  ooart  was 
called  upon  to  consider  the  scope  of  a  sec- 
tion of  the  Georgia  Code  (Code  1882,  {  3773), 
which  provides  as  foUo'ws: 

"Declarationa  accompanying  an  act,  or  ao 
nearly  connected  tlicrewith  in  time  as  to  be 
free  from  all  suspicion  of  device  or  after- 
thought, are  admissible  in  evidence  as  part 
of  res  seats." 

"What  the  law  altogether  distrusts,"  said 
Chief  Justice  Bleckley,  "is  not  afterspeecb, 
but  afterthought.  •  •  ♦  The  rule  contem- 
plates that  all  the  res  gestae,  including  declara- 
tions forming  part ,  thereof,  must  transpire 
within  the  jiresent  time  of  the  transaction. 
Bnt  that  time,  while  it  cannot  be  less,  may  be 
more,  extended  than  th«  present  of  the  princi- 
pal fact,  in  some  instances  a  little,  in  others 
mncli,  and  in  others  very  much  more.  Usually, 
if  they  can  all  be  ascertained,  some  of  the  res 
gestc  will  b«  foond  simultaneous  with,  and 
some  anterior  and  soma  posterior  to,  the  prin- 
cipal fact.  Thus,  suppose  an  electric  discharge 
dnring  a  snmmer  shower  to  be  the  principal 
fact,  the  formation  of  the  dood,  the  falling  of 
the  rain,  the  thunder  and  its  reverberation, 
would  aU,  for  some  purposes,  be  within  the 
res  gestc  of  the  event,  though  the  principal 
fact  was  but  a  flash  of  lightning." 

As  to  the  character  of  the  declarations  he 
adds: 

'TThat  they  shall  be  or  appear  to  be  spon- 
taneona  ia  indispensable,  and  it  is  for  this  rea- 
son alone  that  they  are  required  to  be  speedy. 
There  mast  be  no  fair  opportunity  for  the  will 
of  the  speaker  to  mold  or  modify  them.  His 
will  muat  have  become  and  remain  dormant, 
80  far  as  any  deliberation  in  concocting  matter 
for  speech  or  selecting  words  is  concerned." 

In  Vlcksbtirg  B.  Co.  v.  O'Brien,  119  U.  8. 
00,  7  Sup.  Ct.  118,  30  L.  Ed.  299  (similarly 
dted  by  Mr.  Wigmore,  vol.  3,  p.  2255),  Mr. 
Justice  Field,  speaking  for  the  court,  said: 

"As  the  declaration  was  made  between  10 
and  30  minutes  after  the  accident,  we  may  well 
condnde  that  it  was  made  in  sight  of  the 
wrecked  train,  and  in  presence  of  the  injured 
parties,  and  whilst  surrounded  by  ezdted  pas- 
sengers. •  •  •  The  modem  doctrine  has  re- 
lazed  the  andent  rule,  that  declarationa,  to  be 
admissible  as  part  of  the  res  gestae,  must  be 
strictly  contemporaneous  with  the  main  trans- 
action. It  now  allows  evidence  of  them,  when 
they  appear  to  have  been  made  under  the  im- 
mediate influence  of  the  prindpal  transaction, 
and  are  so  connected  with  it  as  to  characterize 
or  explain  it  *  *  *  The  admissibility  of  a 
dedaration,  in  connection  with  evidence  of  tbe 
principal  fact,  •  •  •  most  be  determined  by 
the  Judge  according  to  the  degree  of  its  re- 
lation to  that  fact,  •  •  •  being  extremely 
difficult,  if  not  impossible,  to  bring  this  class 
of  cases  within  the  limits  of  a  more  particular 
descripdon." 

In  Commonwealth  v.  Wemtz,  161  Pa.  691, 
29  Atl.  272,  the  declarations  of  the  deceased 
as  to  tlie  identity  of  the  person  who  stabbed 


him,  made  shortly  after  be  had  been  bron^t 
out  of  the  shed  In  which  the  affray  occurred, 
and  while  his  wound  was  being  dressed  in  a 
barber  shop  across  the  street,  were  pronounc- 
ed "the  most  material  evidence"  lit  the  case. 
Tbe  court  said : 

"The  interval  of  time  from  the  stabbing  and 
the  distance  of  the  barber  shop  from  tbe  shed 
do  not  appear  with  exactness,  nor  are  they  ma- 
terial; for  it  is  apparent  that  they  were  not 
great  and  that  the  continuity  of  the  events 
was  not  broken.  Tbe  declarations  were  by 
the  party  best  informed  and  most  interested, 
and  were  made  at  a  time  and  place,  to  a  per- 
son, and  under  drcumstances  which  effectually 
exclude  tbe  presumption  that  they  were  the 
result  of  premeditation  and  design." 

In  Lewis  r.  State,  29  Tex.  App.  201,  15  S. 
Vr.  642,  25  Am.  St.  Rep.  720,  the  conviction 
was  for  murder  In  the  first  degree  nnd  the 
death  penalty  was  assessed.  Deceased  was 
tbe  motber-ln-law  of  tbe  defendant  and  was 
killed  with  a  razor.  Over  objection  of  the 
defendant,  the  state  proved  by  the  physicians 
that  within  from  a  half  hour  to  one  hoar 
and  a  half  after  deceased  had  been  wound- 
ed, she  stated  to  them  that — 

"Joe  Iiewis  bad  come  up  behind  her  while 
she  was  at  tbe  wasbtub,  ran  his  band  under 
her  arm,  pulled  her  backward,  and  cut  her 
nearly  in  two." 

The  trial  Judge  explained  the  admission  of 
this  evidence  as  follows; 

"The  testimony  shows  the  deceased  to  have 
been  an  ignorant  negro  woman,  and  that  be- 
tween the  infliction  of  the  woond  and  her  state- 
ment to  the  doctors  she  had  not  spoken  ex- 
cept in  a  scream  or  moan,  caased  presumably 
from  pain;  and  I  believe  the  circumstances 
surrounding  this  ignorant  negro  woman  utterly 
preclude  the  idea  of  deliberate  design,  but,  on 
the  contrary,  was  as  voluntary  end  spontane- 
ous as  if  uttered  when  she  fell  under  the  blow. 
The  evidence  was  not  offered  or  admitted  as  dy- 
ing dedarations,  but  as  part  of  the  res  gests." 

Tbe  Court  of  Appeals,  passing  upon  the 
point,  said: 

"We  agree  with  the  trial  judge  that  the  evi- 
dence was  res  gestae  and  admissible.  In  order 
to  constitute  declarations  a  part  of  the  res 
gestse,  it  is  not  necessary  that  they  were  pre- 
dsely  coinddent  in  point  of  time  with  tbe  prin- 
dpal fact.  If  they  sprang  out  of  the  prindpal 
fact,  tend  to  explain  it,  were  voluntary  and 
spontaneous,  and  made  at  a  time  so  near  it 
as  to  predude  the  idea  of  deliberate  design, 
they  may  be  regarded  as  contemporaneous, 
and  are  admissible  in  evidence.  Foster  v. 
State,  8  Tex.  App.  248;  Tooney  v.  State,  Id. 
452;  Mclnturf  v.  State,  20  Texas  App.  335; 
Powers  V.  State,  23  Tex.  App.  42,  5  S.  W. 
Rep.  153 ;  Irby  v.  State,  25  Tex.  App.  203,  7 
S.  W.  Rep.  705.  We  think  the  declarations 
made  by  the  deceased  and  admitted  in  evi- 
dence came  within  the  above-stated  rule,  con- 
sidering tbe  circumstances  under  which  they 
were  made,  which  drcumstances  exclude  the 
condttsion  that  they   might  have  been   made 
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with  delibentte  design  or  were  fabricated  b7 
ttie  deceased." 

In  Stagner  t.  State,  9  Tex.  App.  440,  state- 
ments made  twenty  minutes  after  transac- 
tion were  admitted.  In  Fulcher's  Case,  28 
Tex.  App.  465,  13  8.  W.  750,  a  declaration 
was  admitted  which  was  made  fifteen  mln- 
Jtes  aflSr  the  shooting.  But  in  Brown's 
Case  (Tex.  Or.  App.)  44  S.  W.  174,  a  declara- 
tion made  15  minutes  after  the  transaction 
was  excluded,  and  so  in  Ford's  Case  (Tex. 
Cr.  App.)  60  S.  W.  350,  a  declaration  made 
some  15  minutes  after  the  shooting  was 
excluded.  Of  course,  all  these  cases  depend 
upon  their  own  peculiar  facts.  In  those 
cases  In  which  the  testimony  was  held  ad- 
missible the  judges  appear  to  have  based 
their  decision  on  the  idea  that  the  circum- 
stances indicated  a  spontaneity,  while  in  the 
others  there  were  circumstances  which  in- 
dicated deliberation  and  reflection. 

Applying  the  principles  announced  by  Mr. 
Wigmore  and  illustrated  by  the  cases  cited 
(we  might  dte  other  cases  almost  without 
limit  to  the  same  eftect)  to  the  drcnmstances 
under  which  the  statements  of  the  deceased, 
Avila,  were  made,  convinces  us  that  these 
statements  were  admissible  in  evidence  as  a 
part  of  the  res  gests.  Avila  had  been  des- 
perately wounded,  one  of  the  wounds  prov- 
ing to  t>e  fatal  within  a  few  hours  after- 
wards. He  was  .  covered  with  blood,  and 
was  staggering  and  falling  to  the  ground, 
moaning  and  mumbling  as  if  in  great  pain 
and  agony,  as  he  must  Have  been  from  the 
very  nature  of  his  wounds.  The  time  elapsing 
between  the  shooting  and  making  the  state- 
ments is  marked  by  the  time  it  would  take 
one  to  walk  from  the  place  where  the  shoot- 
ing occurred  to  the  place  where  the  state- 
ments were  made — the  distance  of  about  a 
quarter  of  a  mile.  We  think  it  unreasonable 
to  say  that  the  few  trifling  ntoments  occu- 
pied by  him  in  going  from  the  place  where 
he  was  shot  to  the  tent  where  he  made  the 
statements  should  constitute  a  valid  objec- 
tion to  the  admission  of  his  statements. 
There  seems  to  have  been  no  opportunity 
for  the  formulation  of  a  deliberate  story. 
It  is  not  at  all  probable  that  he  was  in  any 
mental  condition,  during  the  time,  to  ar- 
range his  Ideas  and  concoct  a  story.  He 
must  have  been  entirely  engrossed  with  his 
sufferings.  It  seems  to  us  reasonable  to  con- 
clude that  what  he  said  to  the  witnesses 
was  instinctive  of  the  difficulty  itself,  the 
spontaneous  utterances  of  a  mind  under  the 
thrall  and  influence  of  the  mortal  assault, 
and  characterizing  such  assault,  and  not  the 
mere  narrative  of  a  past  transaction. 

{4]  We  flnd  no  error  in  the  instructions. 
The  court  defined  every  element  of  the  of- 
fense charged  clearly  and  correctly.  While 
the  court  did  not  charge  the  Jury  upon  the 
question  of  "express  malice"  and  "implied, 


malice"  in  the  terms  and  language  requested 
by  the  appellant,  yet  the  court  in  its  general 
charge  to  the  Jury  said: 

"  'Malice  aforethongbt'  may  l>e  either  express 
or  inplied.  'Express  malice'  means  a  settled 
purpose  and  design  to  commit  the  offense  in 
question,  and  must  be  shown  by  the  proof  of 
that  fact  directly  and  without  inference;  it 
may  be  proved  as  generally  understood  by  ex- 
pressions of  hatred,  threats,  and  the  like.  'Im- 
plied malice'  means  that  which  may  be  infer- 
red from  the  act  and  facts  shown.  Thus  when 
a  wanton,  wicked,  cruel,  or  revengeful  act  is 
shown  the  inference  or  implication  may  be 
drawn  that  the  person  who  did  such  act  was 
actuated  by  malice." 

We  think  this  instruction  was  sufficiently 
full  and  specific  on  the  question  of  malice. 
.  We  do  not  consider  It  essential  or  neces- 
sary to  recapitulate  the  testimony  tending  to 
support  the  verdict  of  guilty.  Our  examina- 
tion of  the  facts  satisfies  us  that  we  ought 
not  to  interfere  with  the  verdict  on  account 
of  any  lack  of  cogency  or  sufficiency  in  the 
proofs  agrainst  the  appellant 
.The  Judgment  is  affirmed. 

CUNNINGHAM,  C.  J.,  and  ROSS,  J.,  con- 
cur. 


(Zl  Ariz.  SQ2) 

STATE  V.  GARDNER.    (No.  483.) 
(Supreme  Court  of  Arizona.     Nov.  8,  1920.) 

1.  Criminal  law  «=324 1 —Commitment  nea4 
only  stats  general  nature  of  crima  and  time 
and  place  where  committed. 

There  is  nothing  in  the  office  which  a  com- 
mitment is  designed  to  perform  requiring  a 
detailed  statement  of  the  circumstances  at- 
tending the  commission  of  the  crime,  other 
tlian  the  time  or  place  of  the  alleged  crim- 
inal act,  under  Pen.  Code  1913,  f  885. 

2.  Criminal  law^  «:924i— Desoriptlon  of  crime 
In  commitment  need  only  point  with  oer- 
talnty  to  statute  on  subject. 

If,  in  a  commitment,  the  description  of 
the  nature  of  a  statutory  crime  points  with 
certainty  to  the  statute  on  the  subject,  there 
is  a  reasonable  inference  that  such  description 
indicates  the  existence  of  all  the  essentials  of 
the  offense,  under  Pen.  Ck>de  1913,  f  885. 

3.  Criminal  law  «s>24l— Commitment  for  mak- 
ing aperture  In  wooden  pipe  line  held  soffl- 
dent. 

A  commitment  stating  generally  tha'  the 
accused  was  held  for  "malicious  mischief,  a 
felony,  to  wit,  the  making  of  an  aperture  in 
a  wooden  pipe  line,  being  a  pipe  of  a  structure 
used  to  conduct  the  water  for  agricultural  pur- 
poses," held  to  sufficiently  point  to  the  offense 
defined  in  Pen.  Code  1913,  {  616,  although  it 
does  not  state  the  purpose  or  intention  moving 
the  defendant  to  make  the  aperture  in  the 
pipe  line;  the  facta  being  sufficiently  stated  to 
comply   with   section   885. 
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Appeal  from  Superior  Coart,  C!ochise  Coun- 
ty;  A.  C.  I«ctcwood,  Judge. 

Charles  Gardner,  Sr.,  was  charged  with 
malicious  mischief.  From  an  order  granting 
a  motion  to  set  aside  the  Information,  the 
State  appeals.    Rerersed  and  remanded. 

WUey  B.  Jones,  Atty.  Gen.,  for  the  State. 

CUNNINGHAM,  O.  J.  The  respondent  was 
charged,  in  a  complaint  filed  in  the  Justice 
court,  with  having  willfully,  unlawfully,  fe- 
loniously, and  maliciously  made  an  aperture 
in  a  wooden  pipe  line,  "with  the  Intent,  then 
and  there,  to  injure  the  same."  On  Septem- 
ber 2,  1919,  the  charge  was  examined  into, 
and  the  court  entered  the  following  order  of 
commitment: 

"It  appearing  to  me  that  the  crime  of  ma- 
licious mischief,  a  felony,  to  wit,  the  malting 
of  an  aperture  in  a  wooden  pipe  line,  being  <t 
pipe  of  a  stnictnre  used  to  conduct  the  water 
for  agricultural  purposes,  has  been  committed, 
to  wit,  in  Lelie  Canyon  (etc.),  Cochise  county, 
state  of  Arizona,  on  or  about  the  13th  day 
of  April,  1819,  and  that  there  is  sufficient  cause 
to  beliere  Charles  Gardner,  Sr.,  guilty  thereof." 

The  order  holding  Charles  Gardner,  Sr., 
to  answer  for  said  crime  in  the  superior  court 
of  said  county,  follows  with  the  usual  order 
fixing  bail.  The  Information,  so  far  as  is 
material  to  this  appeal,  Is  as  follows : 

•*  •  •  •  Charles  Gardner,  Sr.,  accused  by 
the  county  attorney  of  Cochise  county  •  •  • 
by  this  information  of  the  crime  of  malidonsly 
injuring  and  cutting  a  pipe  line,  committed  as 
follows:  That  said  Charles  Gardner,  Sr.,  on  or 
about  the  13th  day  of  April,  1919,  •  »  •  did 
then  and  there  willfully,  unlawfully,  feloniously, 
and  maliciously  make  an  aperture  in  a  wooden 
pipe  line,  with  intent  then  and  there  to  injure 
the  same;  'the  said  wooden  pipe  line  being  then 
and  there  a  structure  erected  and  used  for 
the  purpose  of  conducting  water  for  agricul- 
tural purposes,    »    •    •»•    etc 

The  defendant  filed  the  following  motion 
to  the  information: 

"Comes  now  the  defendant,  and  mores  the 
court  to  set  aside  the  information  herein  upon 
the  grounds  that  before  the  filing  thereof  the 
defendant  had  not  been  legally  committed  by  a 
magistrate." 

The  court  first  denied  the  motion.  There- 
after, on  October  8,  1919,  the  court  granted 
the  motion  and  set  aside  the  information. 
B'nMD  snch  order,  the  state  has  appealed. 

The  appellant  informs  us  that  the  defend- 
ant, in  support  of  his  motion,  successfully 
contended  In  the  lower  court  that  the  com- 
mitment did  not  state  any  crime  known  to 
the  law.  The  respondent  does  not  apiJear, 
and  we  will  consider  the  record  from  the 
Tiewpoint  suggested  by  the  Attorney  General. 

[1]  The  commitment  is  substantially  In  the 
form  required  by  section  885,  P.  C.  Ariz.  1913, 
If  it  is  stated  generally  therein  the  nature  of 


the  crime  for  whldi  the  defendant  is  held  to 
answer,  and  as  nearly  as  may  be,  the  time 
and  place  where  the  same  was  committed. 
There  is  nothing  in  the  office  which  a  com- 
mitment is  designed  to  perform,  requiring  a 
detailed  statement  of  the  circumstances  at- 
tending the  commission  of  the  crime,  other 
than  the  time  and  place  of  the  alleged  crim- 
inal act  It  is  intended  merely  as  a  protec- 
tion to  the  officer  executing  it,  and  as  show- 
ing the  authority  upon  which  he  restrains 
the  accused  person  of  his  liberty,  and  as  fur- 
nishing the  county  attorney  authority  to  in- 
form against  such  accused  person,  charging 
him  with  the  commission  of  a  crime,  the  gen- 
eral nature  of  which  is  referred  to  in  the 
commitment. 

[2]  If,  in  the  commitment,  the  description 
of  the  nature  of  a  statutory  crime  points  with 
certainty  to  the  statute  on  the  subject,  there 
is  a  reasonable  inference  that  such  descrip- 
tion indicates  the  existence  of  all  the  essen- 
tials of  the  offense.  Fertlg  t.  State,  14  Ariz. 
540,  133  Pac.  99,  sustains  this  view.  See  ^4 
Ariz,  page  545,  133  Pac.  99,  and  cases  cited. 
In  Quayle  v.  State,  19  Ariz.  91,  165  Pac.  331, 
we  held,  in  substance,  that  if  the  commit- 
ment contains  references  which  reveal  cer- 
tainly, definitely,  and  exactly  the  charge  for 
which  the  accused  is  committed,  and  the  in- 
formation charges  the  commission  of  the  of- 
fense so  revealed  In  the  commitment,  in  such 
case  the  commitment  is  sufficient  autbority 
for  the  ffilng  of  the  information,  and  it  will 
not  be  dismissed. 

[3]  The  commitment  here  involved  states 
generally  that  the  accused  is  held  to  answer 
a  crime  described  as  "malicious  mischief,  a 
felony,  to  wit,  the  making  of  an  aperture  in 
a  wooden  pipe  line,  bdng  a  pipe  of  a  struc- 
ture used  to  conduct  the  water  for  agricul- 
tural purposes."  Without  any  doubt,  such 
description  of  the  offense  for  which  the  ac- 
cused is  held  to  answer  is  no  other  than  the 
offense  defined  in  section  616,  P.  C.  Ariz. 
1913,  chapter  entiUed  "Malicious  Jdlschlef." 
Such  description  points  directly,  definitely, 
and  certainly  to  sudi  statute,  and  such  of- 
fense is  the  offense  examined  into  and  charg- 
ed in  the  information.  It  is  true  that  the 
commitment  does  not  state  the  purpose  or 
intention  moving  the  defendant  to  make  the 
aperture  in  the  pipe  line,  but  that  was  not 
necessary  to  the  description  of  the  offense  In 
the  commitment.  An  allegation  of  Intent  if 
necessary  to  charge  the  crime  denounced  by 
the  statute,  and  that  allegation  appears  in 
the  Information. 

The  commitment  reasonably  states  the 
facts  which  section  885,  P.  C.  Ariz.  1913,  re 
quires  to  be  stated  to  authorize  the  filing  ol 
an  Information  charging  the  commission  of  • 
crime  defined  in  section  616,  P.  C.  A.  191{\ 
and  the  court  erred  in  ruling  that  the  defend' 
ant  had  not  been  granted  a  preliminary  ex- 
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amlnation  of  tbe  offense  charged  In  the  in- 
formation. The  ruling  Is  reversed,  and  the 
cause  remanded,  with  Instructions  to  take 
such  further  proceeding  In  the  matter  as  the 
law  In  such  cases  provides. 
Beversed  and  remanded. 

ROSS  and  BAKBR,  JJ.,  concur. 


(57  Utah,  US) 

UTAH  COPPER  CO.  v.  INDUSTRIAL  COM- 
MISSION OF  UTAH  et  al.     (No.  3474.) 

(Supreme  Court  of  Utah.    Oct  22,  1020.) 

t.  Master  and  servant.  i8s940 1— Petition  suffl- 
clent  to  support  award  to  dependents  within 
Worlcmen's  Compensation  Aot. 
A  petition  by  an  employe's  widow  In  her 
own  right  and  as  guardian  of  her  minor  chil- 
dren, dependents  within  Workmen's  Compensa- 
tion Act   (Gomp.  Laws  1917,  i  3140),  statmg 
the   death   of   her   husband   by   accident   aris- 
ing out  of  and  in  the  course  of  his  employ- 
ment, the  daily  wage,  and  the  names,  ages,  and 
relationship  of  the  dependents,  is  sufficient  to 
support  an  award  by  the  Industrial  Commis- 
sion. 

2.  Master  and  servant  (S=>397— Industrial  Com- 
mission may  exercise  powers  Incident  to 
those  granted  by  Workmen's  Compensation 
Act. 

Though  courts  cannot  by  construction  leg- 
islate and  give  to  the  Industrial  Commission 
I>owers  not  granted  by  the  Workmen's  Com- 
pensation Act,  grant  of  a  specific  power  in  fur- 
therance of  the  legislative  purpose  apparent 
from  the  entire  act  will  authorize  the  use  and 
exercise  of  such  Incidental  powers  as  are 
necessary  to  accomplish  the  object  sought  by 
the  legislation. 

3.  Master  and  servant  ^=3397'— Industrial  Com- 
mission's Jurisdiction  over  self-insurers  im- 
plied by  Workmen's  Compensation  Act. 

Though  there  Is  no  express  provision  in 
the  Workmen's  Compensation  Act  giving  the 
Industrial  Commission  jurisdiction  over  self- 
insurers,  the  right  to  exercise  such  jurisdic- 
tion and  to  make  an  award  against  such  an 
insurer  is  clearly  implied  as  necessary  and 
incident  to  the  exercise  of  the  other  powers 
granted,  and  complies  with  the  duty  imposed 
by  the  other  provisions  of  the  act. 

4.  Evidence  ®=>43( I)— Wasteful  tendency  of 
paying  award  in  lump  su,m  to  dependents  of 
Injured  employ*  a  matter  of  common  knowl- 
edge. 

It  is  a  matter  of  common  knowledge  that, 
in  a  great  many  cases,  it  would  be  an  un- 
reasonable waste  to  pay  the  entire  amount  of 
an  award  of  compensation  to  the  dependents  of 
an  injured  employe  in  a  lump  sum. 

5.  Master  and  servant  (S=33G2— Farmer  repair- 
ing oanal  for  mining  company  held  an  "em- 
ploye," not  one  in  casual  employment,  with- 
in Workmen's  Compensation  Act. 

A  farmer  employed  by  a  copper  mining 
company  to  make  repairs  on  a  canal  conducting  ■ 


water  used  for  Irrigation  and  watering  stock, 
and  also  for  the  usual  and  regular  business  ol 
mining  and  milling  the  company's  ores,  held  an 
"employe,"  within  the  Workmen's  Compensa- 
tion Act  (Comp.  Laws  1917,  f  3111),  and  not 
if  mere  "casual  employ*." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bm- 
ploye.) 

6.  Statutes  «=3l9S  -•-  Rule  limiting  effect  of 
enumeration  of  powers  following  general 
grant  yields  to  intent. 

In  the  Interpretation  of  statutes,  it  ia  a 
rule  of  construction  that  words  granting  gen- 
eral powers  are  limited  to  powers  enumerated, 
if  such  enumeration  immedistely  follows  the 
general  grant,  and  the  powers  enumerated  re- 
late to  the  same  subject,  a  rule  which  is  mere- 
ly one  of  construction,  and  yields  to  the  leg- 
islative intent  if  it  can  be  rationally  deter- 
mined. 

7.  Master  and  servant  «=>4 1 5— Industrial  Com- 
mission may  delegate  to  deputy  power  under 
Workmen's  Compsnsatloa  Aot  to  take  testi- 
mony. 

Under  the  Workmen's  Compensstion  Act 
(Comp.  Laws  1917,  {{  8079,  8100,  3130,  3148, 
3149),  the  Industrial  Commission  has  author- 
ity to  delegate  to  a  deputy,  as  a  referee,  pow- 
er to  take  testimony  in  support  of  or  against 
the  spplication  of  one  asking  relief  before  the 
commission;  the  power  to  take  testimony  nec- 
essarily carrying  authority  to  administer  oaths. 

8.  Constitutional  taw  «=>245,  301— Master  and 
servant  <3=a4l6— Award  to  widow  petitioning, 
under  Workmen's  Compensation  Aot,  binding 
and  valid  as  to  minor  heirs  and  unborn  child. 

Under  Comp.  Laws  1917,  i!  3127,  7832, 
3140,  6340,  6426,  7799,  7809,  despite  Const, 
art.  16,  S  5,  providing  that  right  of  action  for 
death  shall  never  be  abridged,  the  minor  heirs 
of  deceased  employe,  and  an  unborn  child  are 
bound  by  the  award  on  the  widow's  petition 
for  compensation  for  her  own  benefit  and  for 
the  benefit  of  the  heirs,  she  having  been  ap- 
pointed guardian  of  the  minors  and  unborn 
child,  and  the  award  is  not  invalid  as  possibly 
exposing  the  employer  to  a  double  liability  and 
resulting  in  the  taking  of  property  without  due 
process  of  law  and  denial  of  the  equal  protec- 
tion of  the  law,  in  violation  of  the  federal  and 
state  Constitutions. 

Appeal  from  District  Oourt,  Salt  Lake 
County;   O.  O.  Evans,  Judge. 

'  Proceedings  by  Julia  C.  Rusbton  for  com- 
pensation for  the  death  of  Louis  J.  Roshtou, 
the  enrployfe,  opposed  by  the  Utah  Copper 
Company,  the  employer.  Compensation  was 
awarded  by  the  Industrial  Commission,  the 
award  affirmed  by  the  district  court,  and 
the  employer  appeals.  Judgment  upholding 
award  affirmed. 

Dickson,  EUls,  Lucas  &  Adamson,  of  Salt 
Lake  Otty,  for  appellant 

Dan  B.  Shields,  Atty.  Gen.,  and  James  H. 
Wolfe,  Oliver  O.  Dalby,  Herbert  Van  Dam, 
Jr.,  and  Delbert  M.  Draper,  Asst.  Attys. 
Oen.,  for  respondents. 
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OIDBON,  J.  LoQls  J.  BushtOD,  a  resident 
of  Salt  Lake  county,  died  on  January  2, 
1919,  aa  tbe  resnlt  of  aa  aoddoital  tnjoiy 
received  while  in  tbe  employ  of  appellant 
Be  left  as  his  dependents  his  widow  and 
nine  minor  children,  the  oldest  bdng  13  years 
of  age.  He  also  left  one  unborn  cblld.  The 
nature  of  the  work  and  tbe  facts  concerning 
the  employm«it  of  tbe  deceased  will  be  dls- 
cnssed  during  the  course  of  this  opinion.  By 
■o  discussing,  the  application  of  the  facts  to 
tbe  conclusions  reached  will  be  more  readily 
imderstood. 

Tbe  widow,  Julia  C.  Kushton,  In  her  own 
right  and  as  guardian  of  tbe  minor  chil- 
dren, petitioned  the  Industrial  Oommlesion 
for  compensation  for  the  death  of  bo:  bus- 
band.  Tbe  company  answered  her  petition. 
Subsequently,  on  May  6,  1910,  the  commls- 
gion  made  an  award.  An  appeal  was  taken 
by  the  company  to  the  district  court  of  Salt 
Lake  Goonty.  That  court  a£Srmed  tbe 
award,  and  tbe  company,  by  appeal,  now 
brings  tbe  entire  record  to  this  court  for  re- 
Tlew. 

Numerous  errors  are  assigned  and  relied 
<Hi  by  appellant  as  grounds  for  a  reversal  of 
the  award  made  by  tbe  commission.  We 
shall  attempt,  in  tbe  course  of  tbe  opinion, 
to  review  the  objections  thus  made 

It  Is  conceded  by  appellant  that  in  the 
U|^t  of  tiie  authorities  tbe  underlying  prin- 
ciples of  the  Workmen's  Compensation  act 
(Comp.  Laws  1917,  Si  8061-3165)  do  n^t  con- 
flict with  any  constitutional  rights.  N.  Y. 
Coit.  R.  R.  Ca  V.  White,  243  U.  S.  199,  37 
Sup.  Ct  247,  61  L.  Bd.  667,  Ll  R.  A.  1917D, 
X,  Ann,  CSas.  1917D,  629  j.  Hawkins  v.  Bleak- 
ly, 243  V.  S.  210,  37  Sup.  OL  255,  61  L.  Ed. 
678,  Ann.  Cas.  1917D,  637;  Mountain  Tim- 
ber Co.  V.  Washington,  243  U.  S.  219,  37 
Sup.  Ct  260,  61  L.  Ed.  685,  Ann.  Oas.  1917D, 
642;  Arizona  Employers' liability  Cases,  250 
V.  S.  400,  39  Sup.  OL  553,  63  L.  Ed.  1058,  6 
A.  L.  R.  1537;  Reteuna  v.  Ind.  Com.,  185 
Pac.  535.  It  cannot  be  fairly  claimed  that 
the  provisions  of  the  act  are  In  conflict  with 
natural  Justice.  Tbe  objections  against  up- 
holding tbe  award  In  question  therefore  re- 
late principally  to  the  jurisdiction  of  the 
commission  over  the  parties  and  the  subject- 
matter  and  tbe  procedure  by  which  it  is 
claimed  sudi  jurisdiction  was  acquired. 

It  is  claimed  that  In  the  application  or 
administration  of-  certain  provisions  of  the 
act  in  controversy  the  Oonstitutlon  of  the 
state  has  been  violated,  and  that  the  effect 
of  tbe  award  In  this  proceeding  amounts  to 
taking  i>roperty  without  due  process  of  law. 
The  question,  or  questions,  therefore,  pre- 
sented for  determination  must  be  decided 
upon  whether  or  not  jurisdiction  Is  given  the 
commission  under  the  facts  in  this  particular 
case,  to  make  any  award,  and  If  that  be 
granted  whether  the  commission  has  fol- 
lowed tbe  procedure  prescribed  by  the  act. 


and  whether  that  procedure  In  any  way  con- 
filets  with  tbe  state  Gonstitutlixi. 

In  addition  to  the  claim  made  that  the 
employment  of  deceased  was  such  that  the 
commission  had  no  Jurisdiction  over  the  case, 
it  is  further  urged  by  appellant  (and  such 
may  be  designated  the  dominant  objection) 
In  suwort  of  Its  numerous  assignments  of 
error  that  the  award,  based  as  it  must  be, 
upon  the  proceedlngjK  leading  up  to  the  same,, 
does  not  relieve  appellant  from  any  future 
UabiUty  to  the  minor  heirs  of  the  deceased 
should  it  be  determined  in  proceedings  In- 
stituted by  sndi  heirs,  or  by  one  represent- 
ing them,  that  tbe  death  was  caused  by  tbe 
negligence  of  tbe  appellant  company. 

Counsel  for  appellant  has '  pteifaced  bis 
yery  aUe  and  extensive  printed  argument 
by  ranlndlng  tbe  court  that  tbe  Industrial 
Oommission  Is  a  mere  creature  of  statute, 
and  exercises  only  ministerial  and  adminis- 
trative duties,  and  has  no  judicial  power; 
also  that  the  commission  does  not  have  ex- 
clusive or  final  anthority  to  determine  what 
matters  come  within  Its  Jurisdiction,  and 
that  such  is  a  judicial  question,  which  the 
courts  must  finally  determine;  that  for  that 
purpose  courts  should  and  will  review  tbe 
evidence  and  findings  to  determine  the  Ju- 
risdiction of  the  commission  in  Any  particu- 
lar case.  This  court  has  held  that  tbe  In- 
dustrial Commission  is  an  administrative 
body,  and  also  that  the  court  vrill  review 
the  record,  at  least  to  the  extent  of  deter- 
mining whether  there  is  any  evidence  to  sup- 
port the  commission's  findings.  Industrial 
Com.  V.  Evans,  174  Pac.  825 ;  Garfield  Smelt- 
ing Co.  V.  Industrial  Commission,  178  i^c. 
57. 

Error  is  assigned  on  the  alleged  ground 
that  the  petition  filed  with  the  Industrial 
Commission  by  the  widow  and  guardian  is 
insufficient  to  support  an  award.  In  other 
words.  It  is  urged  that  the  petition  does  not 
state  facts  sufficient  to  entitle  petitioner  to 
any  relief  against  appellant  On  the  other 
band.  It  is  contended  by  the  Attorney  Gen- 
eral that  any  application  that  will  set  the 
machinery  of  the  c(Hnml8slon  in  motion  is 
sufficient 

Assuming,  without  so  holding,  that  the 
commission  was  without  jurisdiction  to 
grant  petitioner  any  relief  or  to  make  an 
award  unless  tbe  petition  contains  sufficient 
facts  to  support  an  award,  it  remains,  nev- 
ertheless, to  be  determined  whether  tbe  pe- 
tition In  this  case  is  sufficient  to  support 
tbe  award  made. 

[1]  It  appears  from  the  application  filed 
with  tbe  commission  that  the  deceased, 
Louis  J.  Riishton,  was  killed  by  an  accident 
arising  out  of  and  in  the  course  of  his  em- 
ployment by  the  appellant  here,  defendant  in 
the  proceedings  before  the  commission ;  that 
tbe  petitioner  is  the  widow  of  the  deceased 
and  the  guardian  by  Judicial  appointment  of 


Digitized  by 


Google 


26 


193  PAOIFIO  BEPORTER 


(Utab 


his  minor  cblldren.  The  dally  wage  received 
by  the  deceased  at  the  time  of  the  injury  re- 
sulting in  death  is  also  stated.  The  petition 
contains  the  names  of  the  minor  cliildren  and 
their  ages.  The  widow  and  minor  cblldren 
are,  by  the  proyisions  of  Oomp.  Laws  Utah 
1917,  {  8140,  presumed  to  be  dependents  of 
the  deceased.  We  have  here,  then,  an  ai>- 
pUcation  or  petition  stating  the  death  by  ac- 
cident, the  employmenf  by  apjpellaat,  the 
■  daily  wage,  and  the  names,  ages,  and  rela- 
tionship of  the  dependents.  The  necessary 
elements  to  entitle  the  appellant  to  an 
award,  hence  the  necessary  facts  to  give  the 
commission  Jurisdiction  to  make  the  award, 
are  found  in  the  petition. 

We  remark  that  doubtless  the  blank  forms 
used  by  the  commission  could  easily  be 
changed  so  as  to  Include  such  additional  in- 
formation as  would  relieve  the  petition  from 
the  criticism  made  by  appellant. 

[2]  The  appellant  is  what  Is  known  as  a 
self-lnsnier.  It  is  therefore  insisted  that 
the  commission  has  no  jurisdiction  to  make 
an  award  against  it  as  such  self-insurer.  It 
is  argued  in  support  of  this  contention  that 
the  commission,  b^ng  pur^  an  administra- 
tive body,  has  only  such  power  and  author- 
ity as  have  been  conferred  upon  it  by  ex- 
press grant  or  as  arise  by  implication  as  nec- 
essary and  incidental  to  the  full  exercise  of 
the  powers  expressly  granted,  and  that 
courts  will  not,  by  construction,  authorize 
the  exercise  of  additional  powers.  It  is 
doubtless  true  that  courts  cannot,  by  con- 
struction, legislate  and  give  to  the  commis- 
sion powers  not  granted  by  the  act,  but  it  is 
equally  well  settled  that  the  grant  of  a  spe- 
cific power  in  furtherance  of  the  purpose  of 
the  Le^slature,  such  purpose  being  appar- 
ent from  the  entire  act,  will  authorize  the 
use  and  exercise  of  such  incidental  powers 
as  are  necessary  to  accomplish  the  object 
sought  by  the  le^slatlon. 

The  recent  history  of  the  enactment  of  the 
law  in  question  justifies  the  court  in  saying 
that  the  recognized  and  known  intent  of  the 
Legislature  was  to  secure  compensation  to 
injured  employ^,  or  to  their  dependents  in 
case  of  death,  whether  such  injury  or  death 
resulted  from  the  negligence  of  the  employer 
or  was  purely  accidental.  Also,  it  was  the 
intent  to  secure  such  compensation  without 
delay  and  without  the  expense  and  annoy- 
ance of  a  suit  at  law.  An  administrative 
body,  to  wit,  the  commission,  was  created 
primarily  to  enable  injured  employ^  or  de- 
pendents of  such  employes  when  death  en- 
sues to  obtain  such  relief  without  delay,  and 
without  having  to  resort  to  the  uncertain- 
ties and  expense  of  litigation. 

Comp.  Laws  Utah,  1917,  {  3114,  provides 
the  method  of  securing  such  compensation. 
Three  methods  are  enumerated:  (1)  By  In- 
suring in  the  state  insurance  fund;  (2)  by 
insuring  in  a  stock  or  mutual  association  au- 


thorized to  transact  the  business  of  work- 
men's compensation  insurance  In  this  state;, 
and  (3)  by  self-Insurance  upon  "furnishlns 
to  the  commission  satisfactory  proof  of  finan- 
cial abiUty  to  pay  direct  the  compensation  In 
the  amount  and  manner  and  when  due  a» 
provided  for  In  this  tiUe." 

By  section  3115  the  employer  Insuring  in  » 
stock  or  mutual  association  is  required  to 
file  with  the  commission,  in  the  form  pre- 
scribed by  it,  notice  of  his  insurance,  togeth- 
er with  the  contract  or  policy  of  Insurance. 
Section  3116  provides  that  the  policy  of  In- 
surance shall  cover  the  liability  of  the  em- 
ployer for  compensation,  whether  issued  by 
the  commission  or  by  a  stock  company,  and 
also  contain  a  provision  setting  forth  the 
right  of  the  employ^  to  enforce  In  his  own 
name  the  liability  of  the  insurance  carrier 
in  whole  or  in  part  for  the  payment  of  such 
compensation  by  filing  a  separate  claim,  or 
by  at  any  time  making  the  insurance  car- 
rier a  party  to  the  original  claim.  Section 
3117  provides  that  every  iwlicy  shall  con- 
tain a  provision  that  notice  to  or  knowledge 
of  the  injury  on  the  part  of  the  employer 
shall  be  notice  to  or  knowledge  on  the  part 
of  the  insurance  carrier ;  that  Jurisdiction  of 
the  employer  for  the  purpose  of  this  title 
shall  be  Jurisdiction  of  the  insurance  carrier, 
and  that  the  Insurance  carrier  shall  In  all 
things  be  bound  and  subject  to  the  awards, 
findings  and  decisions  awarded  against  the 
employer  for  the  payment  of  compensation 
under  the  provisions  of  this  title.  Section 
3138  enumerates  the  rate,  time,  and  schedule 
of  partial  disability.  Section  3140  prescribes 
the  benefits  in  case  of  death,  and  designates 
the  amounts  and  persons  to  whom  the  bene- 
fits shall  be  paid.  Section  3141  gives  the 
commission  authority  to  determine  the  ap- 
portionment of  the  benefits  among  the  de- 
pendents in  such  manner  as  it  may  deem  Just 
and  equitable.  Section  3143  provides  that  if 
it  is  established  that  an  injured  employ^ 
was  of  such  age  and  experience  that  under 
natural  conditions  his  earnings  would  be  ex- 
pected to  increase,  evidence  may  be  consid- 
ered in  arriving  at  his  average  we^ly  wage. 
Section  3144  provides  that  the  powers  and  ju- 
risdiction of  the  commission  over  such  case 
shall  be  continuing,  and  it  may  from  time  to 
time  make  such  modifications  or  changes 
with  respect  to  former  findings  and  orders 
as  in  its  opinion  may  be  justified.  Section 
3145  provides  that  the  commission  may,  un- 
der special  circumstances  when  it  deems  It 
advisable,  commute  periodical  benefits  to  one 
or  more  lump  sum  payments. 

It  will  thus  be  seen  that  the  commission 
not  only  has  the  power,  but  it  is  charged 
with  the  duty,  of  determining  the  dependen- 
cy, as  well  as  the  amount  of  weekly  pay- 
ments in  case  of  partial  dependency,  the 
length  of  time  that  the  payments  shall  con- 
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tinue,  and  the  amount  of  the  game,  not  to 
exceed  the  maxlmnin  fixed  by  statute. 

[3]  While  it  may  be  trae  that  no  express 
provision  Is  found  in  the  act  giving  the  com- 
mission  Jurisdiction  over  self-Insurers,  the 
tight  to  exercise  such  JurisdictloB,  in  our 
Judgment,  la  clearly  inqiUed  as  necessary 
and  Incident  to  the  exercise  of  the  other 
powers  granted  and  compliance  with  the  du- 
ty Imposed  by  the  other  provisions  of  the 
•  act  To  hold  otherwise  would  be  to  run 
contrary  to  the  entire  spirit  and  purpose 
of  the  law. 

[4]  Society  la  Interested  In  seeing  that  In- 
dnstrles  bear  the  expense  of  caring  for  those 
injured  while  working  in  such  industries,  as 
well  as  in  seeing  that  the  dependents  of 
woilunen  losing  their  lives  In  such  industries 
shall  be  protected  and  given  at  least  some 
of  the  comforts  of  which  they  are  deprived 
by  the  death  of  the  provider.  The  Legisla- 
ture wisely  gave  to  the  commission  some  dis- 
cretion as  to  the  time  of  payment  and  the 
apidlcatlon  of  the  same  to  the  support  of  the 
dlS»ent  dependents.  It  is  a  matter  of  com- 
mon knowledge  and  human  experience  that 
In  a  great  many  cases  it  would  be  unrea- 
sonable waste  to  pay  the  entire  amount  of 
an  award  in  a  lump  sum,  and  it  would  be 
criminal  neglect  to  fail  to  see  to  it  that  tne 
award,  when  paid,  is  used  for  the  support 
of  the  minor  children,  left  defenseless  by  the 
death  of  the  father.  The  mother,  often 
without  business  experience  or  any  knowl- 
edge of  financial  affaira,  would  too  frequent- 
ly become  the  victim  of  unscrupulous,  or,  pos- 
sibly, too  optimistic  promoters,  and  in  a 
few  short  months  the  money  awarded  for  the 
protection  of  the  children  of  the  deceased 
would.  If  released  from  the  control  of  the 
commission,  be  Invested  In  worthless  securi- 
ties. To  defend  against  such  losses  the  com- 
mission retains  control  of  the  award,  and  may 
direct  Its  distribution  among  the  dependents 
In  such  manner  as  it  may  deem  Just  and  equi- 
table. 

TO  hold  that  the  commission  is  without 
Jurisdiction  to  make  an  award  against  a  self- 
Insurer  would  be  to  make  the  law  dlscrim- 
inatoty,  and  would  leave  the  injured  em- 
ployt  of  a  self-insurer,  or  his  dependents  In 
case  of  death,  largely  at  the  mercy  of  the 
employer.  In  the  event  of  failure  to  agree 
between  the  employer  and  the  employe  no 
rdlef  could  be  bad  without  resort  to  lit- 
igation. On  the  other  hand  in  the  case  of 
an  employer  insured  by  or  through  the  state, 
the  commission  undoubtedly  has  the  power 
to  fix  the  amount  and  direct  payment,  and 
the  same  is  true  in  case  of  an  employer  in- 
sured by  a  stock  or  mutual  association.  It 
would  likewise  be  discriminatory  against  the 
insurer  himself,  and  might  subject  him  to 
litigation  in  the  event  that  the  Injured  em- 
ployes or  depoidents  were  disposed  to  exact 


a  greater  amount  than  they  would  be  enti- 
tled to  under  the  act,  from  which  annoy- 
ance or  litigation  the  insurer  In  the  state 
fund  or  by  a  stock  or  mutual  Insurance  com- 
pany would  be  relieved. 

The  answer  of  appellant  to  the  Attorney 
General's  query  as  to  what  the  parties  could 
do  if  they  failed  to  agree  is  that  the  courts 
are  opea  and  are  bound  to  protect  any  right 
that  the  dependents  or  partial  dependents 
may  have.  Avoiding  litigation  Is  among  the 
prime  objects  sought  and  intended  to  be  ac- 
complished by  the  enactment  The  commis- 
sion was  created  largely  for  that  very  pur- 
pose. QThe  privilege  of  permitting  any  em- 
ployer to  become  a  self-Insurer  was  not  given 
for  the  benefit  of  the  employe,  but,  on  the 
contrary,  was  given  for  the  employer's  bene- 
fit To  hold  that  the  commission  is  without 
authority  to  grant  an  award  in  the  case  of 
a  self-insurer  would,  to  a  very  large  extent, 
defeat  the  very  purimse  sought  to  be  accom- 
plished by  the  enactment  of  the  law.  This 
the  courts  should  not  do  unless  no  other  re- 
salt  is  consistent  with  the  provisions  of  the 
entire  act.  By  holding  that  the  commission 
has  authority  to  award  compensation  against 
a  self-insurer,  this  court  is  creating  no  new 
agency,  nor  is  it  granting  to  such  agency  any 
power  or  authority  not  reasonably  arising 
by  necessary  inpllcatlcm  in  the  exercise  of 
the  power  granted. 

In  paragraphs  4  and  6  of  the  syllabus  to 
the  case  of  Gilbert  v.  Craddock,  67  Kan. 
346,  72  Pac.  869,  it  Is  said: 

"A  necessary  implication  does  not  shut  out 
every  other  possible  or  imaginary  conclusion, 
but  is  such  a  one  as,  under  all  the  circom- 
■tances,  a  reasonable  view  impels  us  to  take, 
the  contrary  of  which  would  be  improbable  and 
absurd. 

"In  drawing  such  Implication,  courts  may 
read  the  entire  act  as  well  as  past  acts  in 
pari  materia;  take  into  consideration  the  pur- 
poses and  scope  of  the  act  the  inconveniences, ' 
inconsistencies,  and  absurdities  of  a  contrary 
view,  and  the  general  policy  and  character  of 
onr  InstitntionB." 


In  Brown  t.  Clark,  102  Tex.  at  page  833, 
116  S.  W.  at  page  364  (24  U  B.  A.  [N.  S.] 
670),  the  court  said: 

"It  is  elementary  that  the  grant  of  a  spe- 
cific power  or  the  imposition  of  a  definite  duty 
upon  any  person  or  court  confers  by  implica- 
tion the  authority  to  do  whatever  may  be  nec- 
essary in  order  to  execute  the  power  confer- 
red or  to  perform  the  duty  imposed,  and  the 
Implied  power  is  as  much  a  part  of  the  stat- 
ute as  if  it  were  written  into  the  body  of  the 
act  itself." 


The  members  of  this  eoort  are  all  of  (me 
mind  that  the  commission  la  clothed  with 
authority  to  make  an  award  against  a  self- 
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Insurer,  and  tb&t  the  objection  cannot  be 
maintained. 

It  Is  also  contended  that  tbe  deceased  was 
not  in  the  employ  of  the  appellant  company 
at  the  time  of  the  accident,  but  was  an  Inde- 
pendent contractor.  There  la  nothing  In  the 
evidence  to  warrant  any  snch  conclttslon  or 
contention. 

[6]  It  la  farther  Insisted  that  tbe  commis- 
sion was  without  Jurisdiction  to  make  an 
award  In  this  case,-  for  the  reason  that  the 
employment  of  deceased  was  both  casual 
and  not  in  the  usual  business  of  appellant 
Comp.  Laws  Utah  1817,  S  Sill,  so  far  as 
material  here,  reads: 

"The  term  'employe,'  'workman,'  and  'opera- 
tire,'  as  used  in  this  title,  shall  be  construed 
to     mean:       (1)    •    •    •    (2)  Every     person 

•  •  •  in  the  service  of  any  person,  firm,  or 
corporation,  employing  four  or  more  workmen 

*  *  *  regularly  in  the  same  business,  or  in 
or  about  the  same  establishment  under  any 
contract  of  hire,  express  or  implied,  oral  or 
written,  including'  aliens,  and  also  including 
minors  who  are  legally  permitted  to  work  for 
hire  under  the  laws  of  the  state,  but  not  in- 
cluding any  person  whose  employment  is  bat 
casual,  or  not  in  the  usual  course  of  trade, 
business,  profession,  or  occupation  of  his  em- 
ployer." 

Since  the  date  of  the  acddait  involved  In 
this  case  the  foregoing  section  has  been  so 
amended  that  the  question  here  discussed  Is 
not  likely  to  be  before  the  courts  again. 

It  is  undisputed  that  the  chief  occupation 
of  deceased  was  that  of  a  fanner.  lie  own- 
ed land  located  under  the  canal  in  question, 
and  resided  there  with  bis  family,  and  had 
done  so  for  more  than  3  years.  He  worked 
on  the  farm  during  the  summer  months. 
The  canal  is  owned  by  a  corporation  known 
.  as  the  Salt  Lake  &  Utah  Canal  Company. 
The  water  flowing  through  the  canal  is 
used  ft>r  irrigation  and  for  watering  sto<^. 
It  is  also  undisputed  that  appellant  obtain- 
ed water  from  this  canal,  during  both  the 
Irrigation  and  nonirrigation  seasons,  and 
that  the  water  was  used  in  the  operation  of 
Its  business  of  mining  and  milling  ores. 
Tbe  water  thus  accjuired  or  procured  was 
necessary  in  conducting  and  carrying  on  its 
usual  and  regular  business.  The  Copper 
Company,  appellant,  had  an  employ^  by  tbe 
name  of  Larson,  known  as  the  "canal  boss," 
regularly  and  continuously  engaged  In  look- 
ing after  the  fepalr  of  the  canal,  keeping 
it  free  from  debris  and  seeing  that  the  canal 
was  not  permitted  to  overflow  its  banks,  all 
of  which  might  result  from  an  excessive 
amount  of  water  flowing  through  the  canal, 
or,  during  the  winter  months,  from  ice  In- 
terfering with  the  flow  of- the  water.-  It 
was  the  custom,  when  repairs  were  required, 
for  men  to  be  employed  from  any  place  they 
Goold  be  obtained  to  make  such  repairs. 
Ordinarily  It  was  the  farmers  residing  near 
the  canal  who  were  employed.    The  deceas- 


ed had  t>een  employed  for  a  short  period  at 
one  time  some  mcmths  prior  to  the  date  of 
the  accident  to  assist  in  doing  some  work 
up(m  the  canal.  At  the  time  of  the  acci- 
dent it  appears  that  it  was  advisable  to 
stroigthen  the  banks  of  the  canal  to  prevent 
an  overflow,  and  the  matter  was,  by  the 
"canal  boss,"  submitted  to  the  superintend- 
ent of  appellant  company,  who  instructed 
that  the  necessary  help  be  procured  and 
the  repairs  made.  Accordingly,  on  December 
30th,  the  deceased  was  employed.  He  work- 
ed that  day  and  the  following  day.  On 
January  1st,  while  so  employed,  he  receiv- 
ed an  injury  which  resulted  In  his  deatli. 
The  commission,  in  Its  decision,  makes  the 
following  finding,  which,  in  onr  Judgmoit, 
Is  supported  by  the  evidence. 

"It  appears  from  the  evidence  that  Louis  J. 
Bnshton  was  employed  with  a  number  of  other 
men  to  make  repairs  along  the  banks  of  the 
Salt  Lake  &  Utah  Canal,  where,  because  of  tbe 
formation  of  ice,  the  water  was  overflowing 
tbe  banks.  This  canal  furnished  the  water  used 
by  tbe  defendant  company  in  its  business  of 
smelting.  Water,  it  appear*,  is  a  very  im- 
portant factor  in  the  business.  Indeed,  it 
would  seem  that  the  plant  could  not  operate 
without  it— an  adequate  supply  of  water— and 
it  appears  from  the  evidence  that  for  about 
6  years  last  past  the  canal  has  carried  water 
during  tbe  nonirrigating  season  for  practioally 
no  other  purpose  than  to  serve  tbe  needs  of 
this  company,  and  the  company  regularly  em- 
ployed men  to  keep  the  canal  open,  and  wliile 
it  was  an  unusual  occurrence  that  men  had 
to  be  employed  to  repair  the  banks  of  the 
canal,  and  it  appears  that  Louis  3.  Rushton 
was  employed  on  one  of  these  occasions,  the 
commission  is  unable  to  find  that  his  employ- 
ment was  not  in  the  usual  course  of  trade,  busi- 
ness, profession,  or  occupation  of  his  employ- 
er, bat,  on  the  other  hand,  is  persuaded  and 
does  find  that  what  be  was  doing  was  so  in- 
timately connected  as  an  incident  and  factor 
in  its  business  to  make  it  necessary  to  rule 
against  the  defendant  on  this  ground." 

As  Indicated,  we  are  satisfled  that  the  evi- 
dence fully  Justifies  the  commission's  con- 
clusion that  obtaining  water  from  this  canal 
was  essential  and  necessary  for  the  opera- 
tion of  the  mining  and  milling  business  of 
appellant. 

Any  one  employed  in  constructing  or  re- 
pairing a  ditch  or  other  means  of  convey- 
ing water  used  in  the  business  of  the  ap- 
pellant is  Just  as  definitely  employed  and 
engaged  in  the  usual  occupation  or  business 
of  the  employer  as  is  a  machinist  engaged  In 
assembling  or  repairing  a  machine  operated 
In  taking  ore  from  the  company's  mines. 
Tbe  canal  in  question  was  under  the  control 
of  the  appellant  company.  True,  It  was 
owned  by  another  corporation,  and  was  uti- 
lized to  convey  water  to  farmers  for  Irriga- 
tion and  domestic  purposes.  Appellant  seems 
to  have  been  in  control  of  and  charged  with 
tbe  dnty  of  keeping  the  canal  free  from  ob- 
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Btrnctlooa,  and  seeing  to  Its  repair  when- 
ever necessary,  eo  that  the  same  would  con- 
vey water  to  be  nsed  by  the  appellant  It 
must  therefore.  In  our  Judgment,  necessarily 
follow  that  one  employed  as  was  the  de- 
ceased in  making  repairs  on  that  canal  was 
engaged  in  an  employment  necessary  in  con- 
ducting the  usual  business  of  the  company. 

Appellant  further  maintains  that  admit- 
ting that  the  employment  was  in  the  usnal 
coarse  of  the  business  of  the  employer,  nev- 
ertheless It  was  but  casual  employment,  and 
for  that  reason  it  Is  not  within  the  juris- 
diction of  the  commission  to  nucke  an  award. 
The  authorities  are  not  uniform  in  defining 
what  constitntes  casual  employment  under 
acts  similar  to  our  Workmen's  Compensa- 
tion Act.  As  indicated,  there  was  no  regu- 
larity of  employment  or  assurance  of  em- 
ployment at  any  time  or  at  all.  It  was  only 
when  the  exigencies  of  the  situation  requir- 
ed extra  workmoi  In  addition  to  the  regular 
employte  of  appellant  company  that  the  de- 
ceased or  others  engaged  in  repairing  the 
canal  at  this  or  other  times  were  ranployed. 
At  the  time  of  the  employment  of  the  de- 
ceased nothing  was  said  as  to  the  length  of 
time  that  such  employment  would  oontinne. 
It  was  understood  that  as  soon  as  the  neces- 
sary r^airs  were  made  upon  the  canal  such 
employment  would  cease.  These  facts  are 
not  in  dispute.  If  this  court  should  follow 
the  condnsions  reached  by  the  Supreme 
Courts  of  Massachusetts  and  Illinois,  and, 
possibly,  Pennsylvania,  the  applicant  must 
be  denied  relief  in  this  case.  In  re  Gaynor, 
217  Mass.  88,  1(M  N.  E.  339,  L.  K.  A.  1016A, 
863 ;  In  re  Cbeever,  2i9  Mass.  244, 100  N.  E. 
861 ;  Aurora  Brewing  Co.  v.  Ind.  Board,  277 
lU.  142,  115  N.  B.  207;  a  G.  W.  K.  K.  v. 
Industrial  Com.,  284  til.  574,  120  N.  B.  60& 

The  Intent  of  the  legislation  in  question 
was  to  create  a  new  or  additional  burden 
upon  the  industries  of  this  state  not  here- 
tofore borne  by  such  industries,  and  to  es- 
tablish a  astern  whereby  the  Industries 
should  bear  the  cost  of  providing  for  those 
Injured  while  engaged  In  such  industries 
or  the  dependents  of  those  sustaining  in- 
juries resulting  in  death.  Such  being  the 
object  songht,  it  is,  in  our  Judgment,  more 
In  consonance  with  that  purpose  to  conclude 
that  it  was  not  the  Intention  of  the  Legis- 
lature tQ  exclude  from  the  operation  of  the 
act  any  one  engaged  In  work  necessarily  re- 
quired in  the  usual  prosecution  of  such  in- 
dustries, and  that  the  duration  of  such  em- 
ployment or  the  infrequency  of  the  same 
ou^t  not  to  control  the  courts  in  determin- 
ing whether  the  employment  was  casual  or 
otherwise.  If  the  employment  was  essential 
and  Was  required  in  the  prosecution  of  the 
Tegular  business  of  the  Industry,  the  in- 
dustry. In  order  to  carry  out  and  ettectuate 
the  purpose  of  the  act,  should  pay  for  any 
injuries    anstained.  The  statutes  of  this  state 


require  the  courts  to  give  to  legislative  enact- 
ments a  liberal  construction,  with  a  view  to 
effectuate  the  purpose  sought  by  the  IjegiB- 
lature. 

It  may  be  claimed,  and  it  is  claimed  by 
counsel  for  appellant,  that  to  hold  that  the 
deceased  In  this  case  was  not  a  casual  em- 
ploye Is  in  effect  to  nullify  the  provisions 
of  the  statute.  Let  us  suppose  that  some 
truck  or  automobile  belonging  to  this  ap- 
pellant had  been  wrecked  upon  the  public 
roads  of  Salt  Lake  county  near  the  home 
of  the  deceased;  that  the  deceased  had  been 
employed  by  the  company  to  remove  that 
demolished  machine  and  throw  it  upon  the 
scrap  heap;  that  when  he  had  done  so  his 
employment  would  cease.  That  would  be  a 
case  of  casual  employment,  and  Just  such 
employment,  In  our  Judgment,  as  the  Legis- 
lature had  in  mind  when  it  enacted  this 
law.  No  one  can  say  that  to  scrap  a  broken 
down  truck  or  automobile  is  in  the  usual 
course  of  the  business  or  trade  of  this  ap' 
pellant  In  this  cose,  as  has  been  definitely 
indicated,  the  deceased  was  engaged  in  no 
such  exceptional  br  unusual  employment. 

In  Holmen  Creamery  Ass'n  v.  Industrial 
Com.,  167  Wis.  470,  167  N.  W.  808,  the  Su- 
preme Court  of  Wisconsin  gives  sanction  to 
the  principle  that  the  casualness  of  the  em- 
ployment rests,  not  ui>on  the  Infrequency  of 
the  employment  or  the  duration  thereof,  but 
that  the  nature  of  the  employment  must  de- 
termine whether  the  same  was  casual  or 
otherwise.  The  facts  involved  in  that  cose 
are  not  In  dispute.  They  are  given  by  the 
court  in  the  following  language: 

"Wallam  was  faired  by  the  manager  of  the 
Creamery  Association  to  make  some  repairs  on 
the  creamery,  consisting  of  mason  work  and 
plastering  inside  and  outside  of  the  building. 
He  started  to  work  about  10  o'clock  in  the  fore- 
noon of  November  26,  1916,  and  was  injured 
about  3  o'clock  in  the  afternoon  of  the  same 
day.  He  had  previously  worked  for  the  cream- 
ery association  off  and  on,  and  bad  built  part 
of  the  bnilding,  bat  had  never  been  steadily  em- 
ployed by  it.  He  was  always  hired  specially 
whenever  he  did  repair  work  for  it,  and  was 
paid  by  the  honr  or  day.  It  was  understood 
that  when  these  repairs  were  completed  his 
employment  terminated, .  and  that  if  he  render- 
ed further  services  it  would  be  under  a  new 
employment." 

The  question  presented  for  determination 
by  that  court  does  not  differ  in  principle 
from  one  presented  by  this  record.  The 
court,  in  discussing  the  question  here  un- 
der consideration  as  applicable'  to  the  facts 
in  that  case,  said: 

"It  is  quite  evident  that  the  term  'employ- 
ment' used  in  the  quoted  section  refers  to  the 
nature  or  kind  of  service  rendered  by  the  em- 
ploy£  rather  than  the  nature  of  his  contract 
of  hiring.  The  true  test,  therefore,  is  whether 
the  service  rendered  or  the  work  done  by  the 
employe  is  of  a  casual  nature." 
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We  have  seen  that  tbe  work  In  which  the 
deceased  was  engaged  at  the  time  of  the 
accident  was  work  required  In  the  actaal 
operation  of  mining,  and  milling  in  which 
business  the  appellant  Is  engaged.  The  con- 
stant use  of  water;  It  seems  to  be  conceded, 
was  essential  to  that  industry.  We  there- 
fore conclude  that  the  deceased  was  not, 
at  the  time  of  the  injury,  a  casual  employe 
within  the  meaning  of  tbe  term  as  used  in 
the  act 

[6,  7]  The  testimony  upon  which  the  award 
was  made  In  this,  matter  was  taken  before 
a  referee.  Appellant's  counsel  objected  to 
any  hearing  by  the  referee,  and  based  such 
objection  upon  the  ground  that  the  commis- 
sion has  no  power  or  authority  to  delegate 
to  a  referee  the  right  to  hear  testimony  In 
support  of  the  application,  and,  further,  that 
if  it  be  admitted  that  the  commission  has 
authority  to  appoint  a  referee  the  referee 
appointed  In  this  case  had  no  power  to  ad- 
minister an  oath.  '  Counsel  supplemented 
his  objections  by  a  motion  to  stay  the  pro- 
ceedings, and  requested  that  the  applica- 
tion be  heard  before  the  oommlsslon  or  some 
member  thereof. 

The  facts  that  tbe  commission  Is  an  ad- 
inlnlstratlTe  and  ministerial  body,  and  that 
no  express  power  Is  given  to  name  a 
referee,  are  again  urged,  among  other  rea- 
sons, why  such  power  could  not  be  delegat- 
ed. That  a  referee  had  been  regularly  ap- 
pointed by  the  commission  seems  to  be  con- 
ceded, at  least  no  question  Is  raised  in  that 
regard.  The  snbpcraa  or  notice  served  upon 
the  appellant  of  the  time  and  place  of  hear- 
ing stated  that  at  such  time  "the  commis- 
sion would  hear  and  dispose  of  the  applica- 
tion" in  the  manner  provided  by  law.  In  tbe 
investigation  of  any  matter  before  tbe  com- 
mission it  Is  not  bound  by  tbe  common  law  or 
statutory  rules  of  procedure,  "but  may  make 
the  Investigation  In  such  manner  as  in  Its 
Judgment  Is  best  calculated  to  ascertain  the 
substantial  rights  of  tbe  parties  and  to  car- 
ry out  justly  the  spirit  of  this  title."  Comp. 
Laws  Utah,  1917,  {  3149.  The  commission  is 
authorized  to  and  charged  with  the  duty  by 
other  sections  of  hearing  and  determining 
compensation  cases.  "The  commission  shall 
have  full  power  and  authority  to  hear  and 
determine  all  questions  wltbija  Its  Jurisdic- 
tion, pertaining  to  the  payment  of  compensa- 
tion and  benefits,  and  Its  decision  therecm 
shall  be  final.  *  •  * "  Sections  3130,  3148, 
"E^cb  of  the  commissioners  and  the  secre- 
tary of  the  commission,  for  the  purposes 
mentioned  In  this  title  shall  have  power  to 
administer  oaths,  etc.     Section  3079. 

Comp.  Laws  Utah  1917,  |  3100,  Is  as  fol- 
lows: 

<^be  commission  may  act  thronsb  proper 
depoties  and  may  delegate  to  such  deputies 
such  powers  as  it  deems  necessary  or  cod- 
Tenient.    Among  tbe  powers  which  may  be  so 


delegated  shall  be  the  power  to  enter  Into 
contracts  of  insurance,  insuring  employers 
against  liability  for  compensation  as  herein 
provided  and  insuring  to  employes  the  com- 
pensation fixed  by  this  title;  also  the  power 
to  make  agreements  for  the  settlement  of 
claims  against  said  fund  for  compensation  for 
injuries  in  accordance  with  tbe  provisions  of 
tliis  title;  also  the  power  to  determine  to 
whom  and  through  whom  payments  of  such 
compensation  aball  be  made;  and  also  tbe  pow- 
er to  contract  with  physicians,  surgeons,  and 
hospitals  for  medical  and  surgical  treatment 
and  care  and  nursing  of  injured  persons  enti- 
tled to  compensation  from  said  fund." 

The  Attorney  General,  on  behalf  of  the 
commission,  insists  that  tbe  foregoing  sec- 
tion is  conclusive  upon  tbe  question  of  the 
commlsBlon's  authority  to  name  deputies 
and  to  delegate  to  such  d^utles  such  pow- 
ers as  It  (the  commission)  deems  necessary 
or  convenient.  On  the  other  hand,  it  Is  tbe 
claim  of  appellant  that  tbe  general  giant 
contained  In  tbe  first  sentence  of  tbe  fore- 
going section  is  restricted  or  limited  to  the 
powers  enumerated  In  the  remaining  part  of 
that  section;  that  In  the  interpretation  of 
statutes  It  is  a  role  of  construction  that 
words  granting  general  powers  are  limited 
to  powers  enumerated  If  such  enumeration 
Immediately  follows  tbe  general  grant  and 
the  powers  enumerated  relate  to  tbe  same 
subject  This  rule  of  interpretation  Is  one 
that  Is  recognized  by  all  writers  <n>  statu- 
tory construction,  and  Is  aK>lIed  by  tbe 
courts  uiiless  Its  appUcatloa  would  result 
in  defeating  tbe  manifest  intent  of  the  Leg- 
islature or  from  tbe  language  used  it  Is  ap- 
parent that  it  was  not  intended  by  the  Leg- 
islature that  tbe  general  powers  delegated 
should  be  restricted.  Tbe  rule  Invoked  is, 
after  all,  merely  a  rule  of  construction. 
That  rule  Is,  like  all  rules  of  construction, 
controlled  by  tbe  Intent  of  tbe  Legislature, 
if  that  Intent  can  be  rationally  determined 
from  the  language  used,  considered  in  con- 
nection with  the  other  provisions  of  the  act, 
where  the  same  is  found.  The  language  here 
used  Indicates  that  the  powers  enumerated 
are  not  exclusive.  After  the  g^ieral  words 
or  grant  the  statute  says,  "Abiong  the  pow- 
ers which  may  be  so  delegated"  shall  be 
those  enumerated.  One  of  tbe  definitions  of 
tbe  word  "among,"  found  In  the  Century 
Dictionary,  is:  "In  the  number  of;  out,  or 
out  of."  We  have  a  right  to  conclude,  there- 
fore, that  tbe  special  powers  enumerated 
were  not  Intended  to  be  restricted,  but  that 
tbe  commission  is  authorized  to  delegate  to 
deputies  other  i)Owers  not  inconsistent  wltb 
or  prohibited  by  other  provisions  of  the  act. 
Tbe  foregoing  conclusion  Is  strengthened  by 
tbe  general  objects  sought  to  be  accomplish- 
ed by  this  legislation,  namely,  to  secure  re- 
lief to  injured  employes,  or  th^r  depend- 
ents in  the  event  of  death,  without  unnec- 
essary delay,  and  to  do  so  with  the  least 
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possible  Inconvenience  and  erpense  eitber 
to  the  applicant  or  to  the  state  consistent 
with  Justice.  Much  of  the  mining  Indnstry 
of  this  state  Is  located  In  the  southern  coun- 
tlee.  To  compel  the  attendance  of  witnesses 
tram  that  part  of  the  state,  or  for  the  com- 
mission as  a  body  to  visit  such  Industries 
for  the  purpose  of  taking  testlmcmy,  would 
cause  Inconveniences  and  Incur  expenses  not 
contemplated  by  the  Legislature,  but  which 
were,  on  the  contrary,  sought  to  be  avoid- 
ed. The  authority  to  make  the  Investiga- 
tion "In  such  manner  as  In  Its  (the  commls- 
slcm's)  Judgment  Is  best  calculated  to  ascer- 
tain the  substantial  rights  of  the  parties 
and  to  carry  out  justly  the  spirit  of  this 
title"  in  no  way  interferes  with  or  relieves 
the  commission  of  its  duty  to  hear  and  de- 
termine all  matters  relating  to  compensa- 
tion. The  referee  does  not,  and  cannot, 
make  any  award  or  make  any  binding  order 
req>ectlng  an  award.  That  is  a  matter  left 
to  the  determination  of  the  commission  it- 
self, when  the  testimony  taken  is  submitted 
to  and  considered  bf  the  members  of  the 
commission.  Taking  testimony  by  a  referee 
Is  <mly  one  manner  of  Investigating  and  as- 
certaining the  facts  Involved  in  any  partlo- 
nJar  proceeding. 

It  Is  also  suggested  that  It  has  been'  the 
uniform  custom  of  the  commission  in  this 
state,  and  the  cnstMU  in  other  states,  to  dele- 
gate to  a  referee  the  authority  to  take  tes- 
timoay  in  matters  of  this  kind  and  to  report 
the  same  to  the  commission,  and  that  "it 
would  seriously  cripple  the  functions  of  the 
conunission  if  such  could  not  be  done."  Be 
that  as  It  may,  we  are  of  the  opinion,  and 
so  hold,  that  the  commission  is  given  au- 
thority to  delegate  to  a  deputy,  designated 
herein  as  a  referee,  the  power  to  take  tes- 
timony in  support  of  or  against  the  appli- 
cation of  any  one  asking  relief  before  the 
commission.  The  power  to  take  testimony 
necessarily  carries  with  it  the  authority 
to  administer  oaths. 

[I]  It  is  further  claimed  by  appellant  that 
the  minor  heirs,  and  particularly  the  unborn 
child  of  the  deceased,  are  not  bound  by  the 
proceedings  before  the  commission,  and  that 
as  a  result  the  award  made  must  fall,  for 
the  reason  that  if  permitted  to  stand  It  might 
expose  the  appellant  company  to  a  double 
liability,  and  would  result  In  taking  property 
without  due  process  of  law,  and  deny  to  ap- 
pellant the  equal  protection  of  the  law,  in 
violation  of  both  the  federal  and  the  state 
Cimstitutlons. 

Section  5  of  article  18  of  our  state  Con- 
stitution reads  as  follows: 

"The  right  of  action  to  recover  damages  for 
injaries  resulting  in  death,  Bball  never  be  abro- 
cated,  and  the  amount  recoverable  shall  not 
be  subject  to  any  statutory  limitation." 

By  the  provlslims  of  Comp.  Laws  Utah 
1917,  I  3127,  It  is  provided  that  for  Injuries 


resulting  in  death  the  dependents  of  the  de- 
ceased are  given  the  right,  within  such  time 
as  by  rule  the  commission  shall  prescribe, 
to  elect  between  bringing  suit  at  law  against 
euch  employer  to  recover  damages  for  such 
death  or  accept  the  benefits  allowed  depend- 
ents of  deceased  employes  under  the  act 
It  Is  also  provided  that  If  the  dependents 
elect  to  take  under  the  act  they  will  not 
be  entitled  to  sue  the  employer  at  law  to  re- 
cover damages.  It  Is  not  questioned  by  ap- 
pellant that  the  right  of  an  election  of  r»n- 
edies  given  to  the  dependents  of  any  one 
whose  Injury  results  in  death,  and  for  whose 
death  the  right  of  action  is  guaranteed  by 
the  Constitution,  contravenes  or  is  in  am- 
fllct  with  any  constitutional  right  The  con- 
stitutionality of  such  provision,  however,  is 
set  at  rest  by  the  Supreme  Court  of  the 
United  States  In  the  Arizona  Employers' 
Inability  Cases,  250  U.  S.  400,  39  Sup.  Ct 
66S,  63  L.  Ed.  1058,  6  A  L.  R.  1637. 

It  Is,  however,  contended  that  the  guard- 
ian attempting  to  make  the  election  in  this 
case  W8U9  not  authorized  or  empowered  to 
make  a  binding  election  on  behalf  of  the 
minors,  and  that  the  court  authorizing  the 
election  was  without  authority  to  make  such 
order.  It  appears  In  the  record  that  Julia 
C.  Rushton,  the  mother  of  the  minor  chil- 
dren, filed  a  petition  in  the  district  court 
of  Salt  Lake  county,  where  said  family 
resided,  In  which  the  necessary  Jurisdiction- 
al allegations  were  contained,  to  authorize 
the  appointment  of  a  guardian  both  of  the 
persons  and  the  estates  of  the  minors,  and 
it  also  appears  that  relatives  of  the  minors 
residing  in  said  county  joined  In  the  peti- 
tion, and  asked  that  the  mother  be  appoint- 
ed guardian.  The  order  granting  the  peti- 
tion and  naming  the  guardian  recited  that 
proof  had  been  made  that  notice  had  been 
given  according  to  law  to  the  relatives  of 
the  minors  residing  In  Salt  Lake  county  and 
to  the  person  in  whose  care  said  minors 
were.  It  would  seem,  therefore,  that  pro- 
ceedings for  the  appointment  of  a  guardian 
were  In  every  way  regular,  and  that  the 
court  had  jurisdiction  of  the  parti^  at  the 
time  of  making  the  appointment  It  is, 
however,  further  objected  that  the  proceed- 
ings before  the  district  court,  wherein  the 
mother  was  named  guardian  of  the  minor 
children,  were  "entirely  ex  parte,  and  that 
the  Utah  Copper  Company  was  In  no  way 
a  party  thereto."  Conceding  such  to  be 
the  fact  as  shown  by  the  record,  it  Is  per- 
tinent to  inquire.  In  that  way  was  the  appel- 
lant injured?  In  what  way  has  any  of  Its 
rights  been  Invaded?  The  right  of  election 
of  remedies  given  to  dependents  of  a  de- 
ceased by  section  3127,  supra.  Is  personal  t« 
such  dependents,  and  the  employer  Is  in  no 
way  ccmcerned  in  such  election,  exc^t  to 
the  extent  that  he  has  a  right  to  insist  that 
the  election  be  made  by  some  one  with  legal 
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■ntborlty  to  bind  the  minora  for  whom  the 
elecUca  la  made,  and  release  tbe  employer 
from  any  further  liability. 

It  also  appeara  that  subsequent  to  tbe  or- 
der naming  the  mother  goardlan  of  the  es- 
tates and  persons  of  the  minors  a  petition 
was  filed  In  the  eald  district  court,  asking 
permission  to  tied  to  take  compensation  for 
the  minors  for  the  death  of  their  father  un- 
der tbe  Workmoi's  Compensation  Act  Ac- 
cordingly, upon  a  hearing  of  that  petition, 
an  order  was  made,  authorizing  the  guardian 
to  make  such  election  and  to  take  such  com- 
pensation aa  might  be  awarded  by  the  In- 
dustrial C<«unis8l<xi. 

The  guardian  having  proceeded  to  make 
the  election  by  filing  her  petition  with  the 
commisaion,  it  remains  to  be  determined 
whether  the  court  authorising  the  guardian 
to  make  such  election  exceeded  its  authority 
in  that  regard. 

It  is  claimed  by  appellant  that  the  right 
given  to  the  heirs  by  tbe  Constitution  to 
bring  an  action  against  any  one  n^ligently 
causing  death  cannot  be  waived  by  a 
guardian  either  under  an  order  of  court  or 
otherwise,  and  that  the  court  has  no  pow- 
er to  authorize  such  waiver.  Comp.  Laws 
Utah  1917,  i  7832,  in  refining  the  duties  and 
authority  of  guardians,  says: 

"Every  guardian  most  settle  all  accounts  of 
tbe  ward,  and  demand,  sue  for,  and  receive  all 
debts  due  to  bim,  or  may,  with  tbe  approbation 
of  tbe  court,  compound  for  the  same  and  give 
discharges  to  tbe  debtor,  on  receiving  a  fair 
and  Just  dividend  of  his  estate  and  effects;  and 
he  must  appear  for  and  represent  bis  ward  in 
all  legal  suits  and  proceedings,  unless  another 
person  be  appointed  for  that  purpose." 

The  right  to  recover  damages  for  the 
death  of  any  one  guaranteed  by  the  Con- 
stitution is  founded  upon  the  neglect  or  fail- 
ure of  duty  upon  the  part  of  tbe  employer 
or  Individual  causing  the  Injury  resulting  in 
death.  Whatever  amount  a  minor  might  re- 
cover would  be  a  debt  due  to  him,  probably 
not  in  the  usually  accepted  sense  of  tbe  term 
"debt,"  but  in  legal  efTect  tbe  same.  It 
would  sfeem  from  tbe  statute  above  quoted 
that  the  guardian  may,  with  the  approbation 
of  tbe  court,  compound  such  debt  and  dis- 
charge the  debtor.  In  that  section  of  the 
statute  alone  the  court  is  empowered,  upon 
a  proper  showing  and  it  appearing  that  the 
best  interests  of  the  minor  require  the  ac- 
ceptance of  an  award  made  under  the  Works 
men's  Compensation  Act,  to  authorize  its 
acceptance.  It  has  never  been  questioned  in 
this  state  since  statehood,  nor  in  the  ter- 
ritorial days,  that  the  probate  courts,  or, 
rather,  tbe  district  courts  since  statehood, 
in  the  administration  of  the  Probate  Code, 
did  not  have  authority  and  power  to  author- 
ize the  legal  representatives  of  deceased  per- 
sons to  compromise  or  settle  for  a  stated 
sum  with  the  employer  or  other  persons  re- 


sponsible for  Che  nggllgence  whklb  caused 
the  death  of  the  person  whose  estete  is  be- 
ing administered.  District  courts,  in  the  ad' 
ministratlMi  of  the  Probate  Code,  have  uni- 
formly assumed  to  exerdae  such  rigjit. 
Much  is  said  in  the  appellant's  brief  con- 
cerning the  powers  of  probate  courts,  and 
it  is  urged  that  such  courts,  being  of  limited 
Jurisdiction,  can  have  only  aucfa  powers  as 
are  expressly  givoi  to  them.  There  is  no 
such  a  court  as  a  probate  court  in  this  state. 
Probate  courts,  as  they  existed  in  territorial 
days,  ceased  to  be  at  the  date  of  tbe  ad- 
mission of  Utah  into  the  Union.  Tlte  Juris- 
diction over  and  the  administration  of  tbe 
Probate  Code  was  by  the  Oonstitation  trans- 
ferred and  given  to  the  district  courts. 
District  courts  are  constitutional  courts  of 
general  Jurisdiction,  and  in  the  adminis- 
tration of  the  Probate  Code  are  authorised 
to  exercise  such  general  or  Inherent  powers 
as  attach  to  courts  of  general  Jurisdiction 
in  tbe  admliilBtratlon  of  the  afCairs  within 
their  Jurisdiction.  Not  only,  in  our  Judg- 
ment, is  the  district  court  given  authority 
by  the  Probate  Code  to  direct  and  author- 
ize an  election  of  remedies,  as  it  did  in  this 
case,  but  If  no  such  power  existed  by  the 
provisions  of  the  Code,  and  the  district 
court  having  Jurisdiction  of  the  persons  and 
estates  of  minors  is  convinced  that  it  is 
for  the  best  interests  of  such  minors  that 
an  election  be  made  to  teke  the  award  pro- 
vided for  by  the  Workmen's  Compensation 
Act,  the  court  has  the  authority  to  make 
such  order. 

It  Is  also  contended  by  appellant  that  by 
tbe  decision  of  this  court  in  the  case  of 
Garfield  Smelting  Co.  v.  Industrial  Commis- 
sion, 178'  Pac.  67,  it  has  been  determine<l 
that  before  there  can  be  an  election  of 
remedies  on  the  part  of  a  minor  in  case 
of  death  there  must  first  be  a  legal  and 
Judicial  determination  of  the  question  ot 
whether  the  death  was  caused  through  the 
negligence  of  the  employer  by  some  "proper 
Judicial  proceedings  In  some  manner  known 
to  tbe  law."  Both  parties  rely  upon  that 
opinion,  and  extensive  quotations  are  made 
in  the  briefs  in  support  of  tbe  positions 
urged.  Respecting  the  right  to  bring  an  ac- 
tion for  the  death  of  an  adult,  that  case 
holds  that  the  Legislature  is  without  au- 
thority to  deprive  the  parties  entitled  to 
bring  such  action  of  such  right  Also  that 
a  minor,  not  being  sul  Juris,  cannot  waive 
the  right  It  is  also  determined  -that  the 
Legislature  cannot  delegate  to  a  parent,  or 
to  a  mother.  In  this  case,  as  such,  the  pow- 
er to  waive  the  right  to  bring  an  action. 
In  other  words,  that  some  legal  proceeding 
mnst'be  had  to  give  to  the  party  making  the 
election,  or  exercising  the  waiver,  power  to 
bind  the  minor.  The  opinion  In  the  Smelter 
Case  nowhere  attempte  to  define  or  point 
out  the  proceedings  necessary  to  obtain  for 
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ttte  minor  the  right  to  elect  or  waive,  nor 
does  it  hold  that  It  mnst  first  be  determined 
that  the  death  was  not  caused  by  the  negli- 
gence of  the -employer.  Indeed,  if  the  death 
were  not  caused  by  the  negligence  of  the 
employer,  no  need  of  election  or  waiver  ex- 
ists. No  right  of  action  exists  unless  some 
(me  Is  at  fault,  and  such  fault  contributed 
to  the  Injury  resulting  In  death.  Thecompen- 
aatlon  piiovided  for  In  the  Workmen's  Com- 
pensation Act  is  In  no  way  depoident  upon 
the  negUgenoe  of  the  employer.  It  Is  a  defi- 
nite, fixed  sum,  which  the  statute  provides 
shall  be  paid  under  certain  relationsblps 
vTJaHnfr  betweoi  the  employer  and  the  em- 
pIoy&  The  right  of  dei)«ident6  b> '  reoelve 
the  award  provided  for  In  the  act  rests  upon 
the  election  of  such  dependents  to  waive  the 
right  of  action  given  by  the  Constitution. 
nie  rights  of  bot^  dependents  and  em- 
ployer are.  reciprocal.  Any  payment  tatade 
under  an  award  of  the  conanisslon  would,  of 
necessity,  reduce  to  that  extent  any  liability 
which  might  attach  by  reason  of  the  negli- 
gatce  causing  the  death.  When'  it  is  made 
to  appear  to  a  court  having  Jurisdiction  of 
the  person  and  estate  of  the  minor  that  the 
Interests  of  the  minor  would  be  best  sub- 
served by  accepting  the  compensation  allow- 
ed under  the  act.  It  is  difficult  to  conceive 
why  the  power  does  not  exist  to  authorize 
an  acceptance  of  the  same  and  to  release 
the  employer  or  waive  the  minor's  right  to 
bring  a  suit  at  law.  Bvldently  the  court 
In  this  case,  when  it  made  the  order,  was 
saUsfled  that  such  were  the  facts,  and  so 
long  as  the  order  remains  in  force,  and  no 
objection  is  made  by  any  one  In  Interest 
why  it  should  not  be  enforced.  It  does  not 
lie  In  the  mouth  of  the  employer  to  object 
or  complain  so  long  as  the  court  had  Juris- 
diction to  make  the  order. 

It  appears  in  this  record  that  at  the  date 
of  the  death  of  the  father  there  was  an  un- 
born child.  That  condition  existed  when 
the  original  petition  was  filed  in  the  district 
court  for  the  app<^tment  of  a  guardian 
for  the  nine  living  children.  It  also  exist- 
ed at  the  date  the  petition  was  filed  with  the 
oommiselon  add  at  the  date  set  for  hearing 
that  petition.  It  being  made  to  appear  to 
the  referee  at  that  time  that  there -was  an 
unborn  child,  under  objection  of  counsel  for 
the  copper  company  the  hearing  was  post- 
poned, and  it  seems  that  a  petition,  or  sup- 
plonattal  petition,  asking  for  appointment 
of  a  guardian  for  the  unborn  child,  was  then 
filed  in  the  district  court  Upon  a  hear- 
ing on  that  petition  an  order  was.  made, 
zuunlng  Julia  C.  Rnshton,  the  mother,  as  guar- 
dian of  the  perB<Bi  and  estate  of  such  child, 
oniereupon  an  order  was  made  that  she, 
na  guardian,  might  elect  to  take  compensa- 
tton  for  the  child  under  the  Workmei's 
Compensation  Act.  It  is  strenuously  in- 
■iflt^d   by   counsel   for  a^pdlant   that  the 


court  could  not  lawfully  make  iacb  an  or- 
der; that  the  chUd  was  not  in  existence  to 
a  legal  sense;  that  it  was  not  a  dependent 
under  dte  terms  of  the  act  nntil  after  its 
birth,  nor  was  It  an  heir  under  the  general 
laws  of  the  state  until  sndi  time. 

Comp.  Laws  Utah  1917,  |  S140,  provides 
that  a  posthumous  child  shall  be  Included 
and  considered  as  a  dependent  Section 
6340  of  the  same  compilation,  relating  to 
wills  and  succession,  declares  an  unborn 
child  to  be  an  heir,  and  secti<Hi  6426  provides 
that  "posthumous  children  are  considered  as 
living  at  the  death  of  their  parents."  Un- 
der section  7799,  being  a  part  of  the  Probate 
Code,  under  the  head  of  "Guardianship,"  ap- 
pears the  following: 

"A  guardian  of  the  person  or  estate,  or  of 
both,  of  a  child  bom,  or  likely  to  be  born,  may 
be  appointed  by  will  or  by  deed,  to  take  effect 
upon  the  death  of  the  parent  appointing;  such 
appointment  may  be  made  by  the  father,  with 
the  written  consent  of  the  mother;  or  by  ei- 
ther parent  if  the  other  be  dead  or  incapable 
of  consent." 

That  statutory  provision  recognizes  the 
general  principle  of  appointing  by  will  or 
deed  a  guardian  for  an  unborn  child.  The 
right  to  do  so  therefore  exists  in  this  state. 
It  affirmatively  appears  in  the  petition  filed 
In  the  district  court  that  no  guardian  had 
been  appointed  by  will  or  deed  for  either  the 
living  minors  or  the  unborn  child.  The  stat- 
utory provisions,  making  a  posthumous 
child  an  heir  and  also  a  dependent  of  ne- 
cessity, carry  with  them  the  inference  that 
such  Child,  upon  birth,  comes  into '  or  ac- 
quires, certain  property  rights.  While  such 
rights  may  be  indefinite  and  inchoate  during 
the  period  between  the  death  of  the  father 
and  the  birth  of  the  child,  nevertheless, 
they  are  rights  that  the  courts  should  have, 
and  must  have,  authority  and  power  to  pre- 
serve and  protect  Let  us  suppose,  for  ex- 
ample, that  'a  man  dies  leaving  an  estate 
valued  at  less  than  $10,000.  He  leaves  a 
wife  and  an  unborn  child.  That  child  may 
be  bom  at  any  time  within  nine  months 
after  the  death  of  the  father.  Under  the 
probate  laws  of  this  state,  that  estate  can 
be  administered  and  distributed  within  four 
months.  As  we  have  seen,  an  unborn  child 
Is  considered  and  treated  as  living  after  the 
death  of  the  father.  Can  it  be  contended 
by  any  one  that  a  court  is  without  authority, 
through  Its  officers,  to  in  some  way  protect 
that  child's  inheritance,  keep  the  property 
intact  and  do  whatever  is  necessary  for  the 
delivery  of  the  property  to  the  child  or  its 
guardian  upon  its  birth?  We  think  not. 
G^)  determine  otherwise  would  be  to  hold 
that  the  statute  gives  an  unborn  child  cer- 
tain property  rights,  and  considers  the  child 
as  living,  yet  leaves  no  madilnery  of  law 
by  which  such  rights  can  be  protected  or 
preserved.    Sa«A  authority  must  exist  some. 
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where,  and  It  can  exist  nowhere  else  than 
In  a  court  having  Jnrisdiction  of  the  estate. 
Fnrthwmore,  the  authority  of  a  court  to 
name  a  guardian  for  an  unborn  child  Inde- 
pendent of  a  statute  like  ours  is  recognized. 
The  Supreme  Court  of  Georgia,  in  an  early 
case,   Morrow  t.  Scott,   7  tia.   537,  says: 

"We  are  of  the  opinion,  both  upon  principle 
and  authority,  that  a  child  in  Tentre  sa  mere, 
at  the  time  of  the  death  of  the  intestate's  an- 
cestor, who  is  bom  within  the  usual  period  of 
gestation  thereafter,  is  entitled  to  a  distrib- 
utive share  of  such  deceased  intestate's  estate. 
Blackstone  states  the  rule  to  be  that  *An  in- 
fant in  ventre  sa  mere,  or  in  the  mother's 
womb,  is  supposed  in  law  to  b«  bom,  for  many 
purposes.  It  is  capable  of  having  a  legacy, 
or  a  surrender  of  a  copyhold  estate  made  to  it. 
It  may  have  a  guardiu  assigned  to  it;  and  it 
is  enabled  to  have  an  estate  limited  to  its  use, 
and  to  take  afterwards,  by  such  limitation,  as  if 
it  were  then  actually  bom;  and  in  this  point, 
the  Civn  Law,  agrees  with  ours.'  1  Bl.  Com. 
180.    1  Boper'on  Legacies,  SH." 

The  same  principle  Is  recognized  by  the 
Supreme  Court  of  Alabama  in  Nelson  v. 
Irerson,  24  Ala.  9,  60  Am.  Dec.  442.  At 
page  448  of  the  last-mentioned  volume  (at 
page  20  of  24  Ala.)  the  court  says: 

"It  seems  now  to  be  the  settied  law  that  an 
in&nt  is  in  esse  from  the  time  of  its  conception 
for  the  purpose  of  taking  any  estate  for  its 
benefit,  provided  it  be  afterwards  born  alive, 
and  after  such  a  period  of  fetal  existence  that 
its  continuance  in  life  might  be  reasonably  ex- 
pected." 

The  right  of  an  heir  to  recover  damages 
for  the  wrongful  death  of  an  adult  is,  aft- 
er all,  but  a  property  right  It  may,  in  a 
certain  limited  sense,  be  considered  as  a 
personal  rl^t,  bat,  nevertheless,  the  re- 
sult to  be  obtained  by  such  an  action  Is 
property  equivalent  to  the  loss  sustained. 
The  right  of  the  unborn  child  to  maintain 
an  action  for  the  death  of  the  father  in  this 
case  after  Its  birth,  or  the  right  to  take  un- 
der the  Workmen's  Compensation  Act,  has 
for  its  object  one  and  only  one  purpose. 
That  purpose  Is  compensation  for  the  death 
of  the  individual  caused  by  industry.  If 
It  be  admitted,  as  It  seems  it  must  be  un- 
der the  statute,  that  a  guardian  may  be 
apiwlnted  to  protect  the  property  of  an  un- 
boioi  child.  It  would  indeed  be  a  strange 
anomaly  if  in  the  evrat  that  litigation  en- 
sued involving  the  right  to  that  property  the 
guardian  would  have  no  authority  to  repre- 
sent the  person  of  the  unlx>m  child  so  that 
it  might  appear  in  court  and  defend  Its 
rlgjits.  It  is  a  Uttie  dUlcalt  to  conceive 
just  what  voluntary  election  an  infant  child 
Just  bom  would  have  the  Intelligence  to 
make,  or  in  what  way  its  wishes  or  desires 
could  or  would  be  consulted  to  any  greater 
extent  than  a  child  within  Its  mother's 
womb.  It  could  only  act,  and  would  only 
act.  In  either  case  through  officers  appoint- 


ed by  the  court  to  preserve  and  protect  the 
estate  or  Interests  of  such  child.  Any  rea- 
son that  might  exist  why  a  guardian  could 
not  be  appointed  to  care  for  the  estate  of 
an  unborn  child  'would  exist  to  the  same  ex- 
toit  Why  a  guardian  oould  not  be  authorized 
and  appointed  to  act  for  an  Infant  without 
intelligoice  sufficient  to  make  an  election 
and  without  power  or  ability  to  understand 
what  was  being  done  for  or  against  its  in- 
terests. A  statute  of  tills  state  having  recog- 
nized the  right  or  the  authority  to  appoint 
a  guardian  for  an  unborn  Child  either  by 
will  or  deed,  it  must  necessarily  follow,  it 
seems,  under  Comp.  Laws  Utah  191T,  |  7809, 
tliat  when  It  appears  necessary  or  conven- 
ient the  court  may  name  a  guardian  for  the 
same  purposes  for  which  one  might  have 
been  appointed  by  will  or  deed. 

We  conclude,  therefore,  that  the  court 
was  in  the  exercise  of  Its  rightful  authority, 
under  the  drcnnHtfunces  appearing  In  this 
record,  when  It  named  a  guardian  for  the 
unborn  cblld,  and  that  such  guardian,  when 
authorised  by  an  order  of  court,  was  empow- 
ered to  elect  to  take  the  award  that  conld 
be  made  for  It  under  the  Workmen's  Com- 
pensation Act 

It  la  well  to  ke^  In  mind  that  the  amount 
of  emnpoisation  In  caste  of  total  depoid- 
enoe,  such  as  this,  is  a  definite,  fixed  sum. 
It  is  a  certain  per  cent  of  the  weekly  wage 
at  the  date  of  the  Injury.  It  is  not  oxitrol- 
led  by  the  number  of  d^>endentB.  Neither 
is  It  within  the  discretion  of  the  commission. 
The  additlcHi  of  an  unborn  Child  by  subee- 
queat  birth  neither  adds  to  nor  subtracts 
from  the  amount  of  the  award.  No  definite 
pro  rata  of  the  award  Is  paid  to  or  due  to 
any  particular  dependent  That  is  a  mat- 
ter left  with  the  discretion  of  the  commis- 
sion under  authority  of  section  8141,  supra. 
Under  the  provisions  of  that  section,  if  the 
commission  concludes  that  the  payment  of 
any  part  of  the  award  should  be  withheld 
until  the  birth  of  the  unborn  child.  It  would 
seem  that  such  power  is  given  to  It  under 
that  section.  If  the  exlg^icies  of  the  fam- 
ily be  such  .that  it  la  deemed  advisable  thai 
part  of  the  award  be  paid  so  as  to  be  used 
in  paying  the  expenses  of  the  birth  of  the 
child,  power  evidentiy  exists  under  the  sec- 
tion last  above  mentioned  in  the  commiaalon 
to  so  order. 

The  Attorney  Oeneral  has  at  some  length 
in  his  brief  discussed  the  right  of  the  com- 
mission to  take  Jurisdiction  and  determine 
an  award  upon  tiie'application  or  petition 
of  a  part  of  the  dependents  only,  regardless 
of  the  election  of  the  others  who  might  be 
entiUed  to  bring  an  action  for  the  death  of 
an  adult  under  Comp.  Laws  Utah  1017,  « 
6605.  Having  held  that  an  tmbom  <diUd  may 
be  r^resented  by  a  guardian,  and  it  appear- 
ing that  such  child  was  represented  by  s 
guardian  In  this  proceeding,  and,  further, 
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that  tmA  gnardiifn  under  an  order  of  court 
elected  to  take  the  award  provided  In  the 
act,  It  is  not  necessary  to  pass  upon  that 
question  In  the  case  before  us.  Conceding 
merit  In  the  armament  of  the  Attorney  Gen- 
eral, we  prefer  to  express  no  opinion  on  that 
qnestlon,  as  It  wlU  be  time  Plough  to  de- 
termine the  same  when  it  Is  necessary  for  a 
dedslon  of  the  matter  before  the  court 

The  judgment  of  the  district  court  up- 
holding the  award  is  afflrmed.  Interest  will 
be  allowed  against  the  appellant  on  the 
monthly  payments  awarded  by  the  commis- 
sion from  the  dates  upon  which  they  were 
payable  nnder  the  award  to  the  date  of  pay- 
ment AK>eUant  will  also  be  required  to 
pay  the  jcoeta  cm  this  appeal. 

COKTMAN,  O.  J^  and  FRICK,  WEBBB, 
and  THUKMAN,  JJ„  concur. 
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HAWKINS  V.  FERGUSON.    (No.  1 1287.) 
(Supreme  Court  of  Oklahoma.    Oct  12,  1920.) 

(ByUabv*  by  iha  Court.) 

1.  Judgneat  ^=>526,  527— Rn  Judicata  not 
limited  to  the  mere  formal  Judgment. 

The  inquiry  of  res  judicata  is  not  limited 
to  the  mere  formal  Jadgment  It  extends  to 
the  pleadings,  the  verdict  or  the  findings,  and 
the  scope  and  meaning  of  the  judgment  is  often 
determined  by  the  pleadings,  verdict  or  findings. 

2.  Pleading  «=>345( I)— Judgment  on  petition 
for  dower  and  answer  setting  up  estoppel  by 
Judgment  erroneous. 

Becord  examined  and  held,  that  under  the 
circumstances  set  out  in  the  opinion  the  trial 
court  erred  in  rendering  judgment  on  the 
pleadings  in  favor  of  the  defendant 

Appeal  from  District  Court  Hughes  Coun- 
ty; John  L.  Coffman,  Judge. 

Action  by  Lowesa  Hawkins  against  Walter 
Fergnsm.  Judgment  for  defendant  on  the 
pleadings,  and  plaintiff  appeals.  Reversed, 
and  cause  remanded,  with  directions. 

0.  Dale  Wolfe  and  J.  Read  Moore,  both  of 
Wewoka,  for  plalntlfl  in  error. 

O.  G.  Crump,  of  Wewoka,  and  J.  L.  Skinner, 
of  Holdoiville,  for  defendant  In  error. 

ICANB,  J.  This  was  an  action  commenced 
by  the  plalntlfl  in  error,  plaintiff  below, 
against  the  defendant  in  error,  defendant 
bdow,  for  the  purix>se  of  recovering  a  dower 
Interest  in  a  certain  tract  of  land  situated  In 
Hughes  county.  Hereafter,  for  convenience, 
the  parties  will  be  designated  "plaintiff"  and 
"defendant"  respectively,  as  they  appeared 
in  the  trial  court 

The  third  paragraph  of  plaintiff's  petition 
reads  as  follows: 


"The  plaintiff  further  states  that  she  has 
acquired  her  title  to  the  said  interest  in  the 
lands  above  described  in  the  following  manner, 
to  wit:  That  Henehar  Kochokney  was  a  duly 
enrolled  citizen  of  the  Creek  Tribe  of  Indians 
opposite  roll  No.  8061  of  the  Approved  Bolls 
of  the  Creek  Nation  or  Tribe  of  Indians;  that 
by  virtue  of  said  dtizenship  and  enrollment 
the  above-described  lands  were,  on  May  24, 1901, 
duly  allotted  to  him,  the  said  Henehar  Koch- 
okney, as  bis  distributive  share  of  the  lands 
of  the  Creek  Nation,  and  that  hereafter  pat- 
ents duly  issued  to  him  for  said  lands.  A 
copy  of  said  patents  are  hereto  attached,  mark- 
ed 'Exhibit  A'  and  'Exhibit  B,"  and  made  a  part 
of  this  petition.  That  thereafter  and  on  or 
about  March  1,  1903,  the  said  Henehar  Koch- 
okney died  intestate  seized  and  possessed  of 
said  lands,  leaving  as  his  lawful  widow  this 
plaintiff,  and  that  by  virtue  of  being  sudi  sur- 
viving widow  of  said  decedent  she  became  vested 
with  a  dower  interest  in  and  to  said  lands, 
under  the  laws  of  descent  and  distributiou  then 
in  force." 


By  way  of  answer  the  defendant  set  tip 
an  estoppel  by  judgment  rendered  in  the  dis- 
trict court  of  Hughes  county  in  an  identical 
action  entitled  Lowesa  Elawkins,  Plaintiff,  v. 
Walter  Ferguson,  et  al.  wherein  judgment 
was  rendered  In  favor  of  the  defendants  upon 
a  motion  for  judgment  on  the  pleadings.  In 
his  answer  in  the  case  at  bar  defendant  set 
up,  not  only  the  Judgment  upon  the  plead- 
ings formerly  rendered  In  his  favor,  but  he 
also  attached  to  bis  answer  a  copy  of  his 
former  answer  with  the  exhibits  attached" 
thereto,  which  discloses  that  the  alleged  es- 
toppel in  both  cases  was  predicated  upcm  an 
order  of  distribution  rendered  In  an  adminis- 
tration proceeding  before  the  probate  court 
Involving  the  same  land,,  wherein  it  was 
found  that  the  husband  of  the  plaintiff  died 
leaving  surviving  him  "the  following  next  of 
kin  and  heirs  at  law  and  none  others,  to 
wit,  Marche  Yekcha,  a  son,"  and  wherein  it 
was  ordered  that  the  land  herein  involved 
shall  be  distributed  as  follows,  to  wit:  (1) 
To  Marche  Tekcha,  all." 

[1,  2]  We  are  unable  to  perceive  how  this 
finding  and  order  of  the  probate  court  pre- 
cludes the  plaintiff  from  setting  up  a  right 
of  dower  in  the  real  estate  of  her  deceased 
husband.  Bven  if  It  is  conceded  that  the 
probate  court  had  jurisdiction  to  determine 
heirship  In  cases  of  this  class  and  correctly 
found  that  Marche  Yekcha  was  the  sole  heir 
of  Henehar  Kochokney,  this  would  not  pre- 
clude the  plaintiff  from  making  application 
to  a  court  of  competent  jurisdiction  for  am 
assigfnment  of  dower.' 

In  cases  like  this  it  Is  usually  necessary 
to  determine  heirship  by  a  court  of  competent 
jurisdiction  before  dower  can  be  assigned, 
for  as  a  general  rule  no  one  is  legally  com- 
petent to  assign  dower  unless  he  has  an  estate 
of  freehold,  such  as  an  heir,  devisee,  or  gran- 
tee of  the  husband.    Cyc.  974. 

It  Is  true  that  In  many  states  concurrent 
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Jurisdiction  In  matters  pertaining  to  tbe  as- 
signment of  dower  la  conferred  by  statute  on 
probate  courts  so  mucb  that  such  assign- 
ments may  be  summarily  made  in  connection 
with  and  as  an  Incident  of  the  administration 
of  the  decease  husband's  estate.  14  Cyc. 
975..  But,  assuming  without  deciding  that 
this  was  the  rule  In  this  Jurisdiction  at  the 
time  of  tbe  death  of  Henehar  Kochokney 
(see  Goodman  ▼.  Moore,  22  Ark.  191;  Crab- 
tree's  Adm.  T.  Orabtree,  5  ArU.  638 ;  Hilllard 
V.  Hilllard,  60  Ark.  34,  6  S.  W.  326),  still, 
as  no  application  for  assignment  of  dower 
was  ever  made  to  the  probate  court.  It  follows 
as  a  matter  of  course  that  no  assignment  of 
dower  was  made,  and  that  neither  the  pro- 
bate court  nor  the  district  court  In  the  former 
case  was  really  called  upon  to  pass  on  the 
question  whether  tbe  plaintiff  was  entitled  to 
dower  or  not  Indeed,  It  does  not  appear 
frcmi  the  pleadings  that  she  was  even  a 
party  to  the  administration  proceedings. 
In  their  brief  counsel  for  defendant  say: 

"The  trial  court,  of  conrse,  in  tUs  ease  did 
not  render  judgment  upon  the  decree  of  dis- 
tribution rendered  in  1912  by  tbe  county  court 
of  Hughes  county,  because  tills  judgment  en- 
tered into  tbe  case  only  incidentally;  but  ttie 
trial  court  decided  the  present  case  upon  the 
ground  that  tSt  identical  question  had  once 
before  been  litigated  in  the  same  court,  in- 
Yolving  the  same  issues  and  the  same  parties, 
and  the  present  judgment  was  based  upon  tbe 
judgment  rendered  in  district  court  case  No. 
1632   above  set  out." 

This  statement  would  probably  be  correct 
if  tlie  defendant  had  pleaded  the  Judgment  in 
the  former  case  and  stopped.  Instead  of 
doing  this,  be,  as  we  have  seen,  set  up  the 
pleadings  in  both  cases  together  with  the 
INtoceedlngs  in  the.  probate  court.  In  these 
circumstances  his  motion  for  judgment  on  the 
pleadings  searched  the  entire  record.  TLe 
inquiry  of  res  Judicata  ia  not  limited  to  the 
mere  formal  Judgment  It  extends  to  tbe 
pleadings,  the  verdict,  or  the  findings,  and  the 
scope  and  meaning  of  the  Judgment  is  often 
determined  by  tbe  pleadings,  verdict,  or  find- 
ings. C.  W.  Oressler,  v.  Fred  Brown  et  al. 
(No.  9T41)  192  Pac.  417,  recently  decided 
but  not  yet  officially  reported.  When  this 
role  Is  applied  to  the  case  at  bar,  it  becomes 
obvious  at  once  that  Judgment  upon  the 
pleadings  In  both  cases  was  rendered  by  tbe 
trial  court  upon  the  unwarranted  assumption 
that  the  order  of  the  probate  court  estopped 
tbe  plaintiff  from  claiming  her  assignment 
of  dower.  Inasmuch  as  the  probate  court, 
as  we  have  seen,  did  not  in  fhe  circum- 
stances disclosed  have  Jurisdiction  to  pass 
upon  the  question  of  dower  if  it  had  attempt- 
ed to  do  so,  it  is  quite  clear  that  the  Judgment 
on  the  pleadings  in  the  former  case  was 
without  foundation  l>ecause  It  was  upon  an 
order  which  did  not  sustain  it  All  of  this 
appearing  from  the  pleadings  in  the  present 


case.  It  was  error  for  the  trial  court  to 
render  Judgment  thereon  In  favor  of  the  de- 
fendant 

There  is  some  contention  on  the  part  of  tbe 
plaintiff  that  on  account  of  certain  admis- 
sions in  argument  by  counsel  for  the  defend- 
ant this  court  should  enter  a  decree  alloting 
the  plaintiff  a  child's  part  under  section  2599, 
c.  53,  Mansfield's  Digest  of  the  Statutes  of 
Arkansas,  which  provides  as  follows: 

"Tbe  widow  of  any  deceased  person,  who 
shall  file  in  tbe  office  of  the  clerk  ot  the  court 
of  probate,  or  with  the  probate  court  of  tb« 
proper  county,  a  relinquishment  of  her  right 
of  dower  in  and  out  of  tbe  estate  of  her  de- 
ceased husband,  shall  be  entitled  to  receive  of 
.the  state  of  which  her  said  husband  died  seiz- 
ed and  possessed,  whether  real,  personal  or 
mixed,  a  portion  or  share  thereof,  absolutely 
in  her  own  right  equal  to  that  of  a  child, 
which  shall  be  set  aside  and  delivered  to  her 
as  now  provided  by  law  for  dower." 

Inasmuch  eus  this  action  was  commenced 
on  the  theory  that  the  plaintiff  was  entitled 
to  dower  and  It  does  not  appear  from_  the 
pleadings  upon  which  Judgment  was  rendered 
that  she  filed  the  relinquishment  of  her  right 
of  dower  prescribed  by  tbe  statute,  we  decline 
to  act  upon  this  suggestion. 

For  the  reasons  stated,  the  Judgment  of  the 
trial  court  is  reversed,  and  the  cause  re- 
manded, with  directions  to  proceed  in  accord- 
ance with  the  views  herein  expressed. 

RAINBY,  O.  J.,  HARRISON,  V.  C.  J.,  and 
PITCHPORD,  JOHNSON,  HIGGINS,  tend 
BAILET,  JJ.,  concur. 


(79  OkL  280) 

BOOTH  A  FLINN,  Lttf..  v.  COOK  at  al. 
(No.  III40.T 

(Supreme  Court  of  CNdahoma.    Oct  12, 1920.) 

(Byttahut  by  the  Court.) 

I.  Master  and  servant  «=3393</2— Employer  li- 
able under  Workmen's  Compensation  Aot 
for  Injury  aggravated  by  unskillful  medical 
treatment. 
Under  the  Workmen's  Compensation  Act 
it  is  incumbent  upon  the  employer  to  promptly 
provide  medical  and  surgical  aid,  and  a  sched- 
ule of  compensation  is  adopted  providing  spe- 
cific amounts  of  recovery  for  specific  results 
of  accidents.  In  an  action  before  the  Industrial 
Commission  for  compensation  under  said  act 
it  was  condusively  found  by  the  commission 
that  the  workman's  injuries  had  been  aggravat- 
ed and  his  disabQity  increased  by  improper 
treatment  of  the  physician  so  provided  without 
fault  of  the  workman  himself.  fl«Id,  the  em- 
ployer is  liable  for  all  legitimate  consequences 
following  the  accident  including  unskilUuluess 
or  error  of  judgment  of  the  physician  fur- 
nished as  required,  and  the  employ^  is  enti- 
tled to  recover  under  the  schedule  of  compen- 
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■ation  for  the  extent  of  Us  disability  based 
npon  th«  ultiniate  result  of  the  accident  re- 
gardless of  the  fact  that  the  same  has  been 
aggravated  and  increased  by  the  intervening 
negligence  or  carelessneas  of  the  employer's 
selected  physician. 

2.  Evidence  (€=320  (2)— Judicial  notice  not  tak- 
aa  of  schedule  time  of  arrival  and  departure 
of  trains  at  particular  place. 

The  schedule  time  of  the  arrival  and  de- 
IMtfture  of  trains  at  a  particnlar  place  is  so 
Tariable  that  courts  wiU  not  talie  judicial  notice 
thereof. 

(Aidiiwnal  Syttahua  ly  Editorial  Staff.) 

3.  Master  and  servant  <8=>4 1 7 (7)— Industrial 
Commission's  flndlno  of  fact  condusive. 

Under  Workmen's  Compensation  Act,  a 
finding  by  the  Industrial  Commission  that  the 
employe's  injury  was  aggravated  by  improper 
medical  treatment  is  conclusive. 

Appeal  from  Order  of  State  Industrial 
Commission. 

Petition  by  Booth  &  Fllnn,  Limited,  em- 
ployer, against  W.  F.  Cook,  Injured  employe, 
and  the  State  Industrial  Commission  of  Ok- 
lahoma, for  the  discontlnuanca  of  payments 
awarded  to  the  claimant  From  an  order  of 
the  commission  vacating  the  former  award 
and  allowing  claimant  a  greater  award  by 
reason  of  aggravated  Injury,  petitioner  ap- 
peals.    Award  affirmed. 

Breck  Moss,  of  Oklahoma  City,  for  appel- 
lants. 

Fennel  &  Harrison,  of  Bartlesvllle,  for  re- 
Qxmdents. 

BAINBT,  0.  J.  On  Sept«nber  28,  1018, 
one  W.  F.  Cook,  while  In  the  employ  of  Booth 
ft  Fllnn,  Limited,  had  his  leg  broken,  for 
which  the  Industrial  Commission,  on  Decem- 
ber 30,  1918,  allowed  him  compensation  at 
tte  rate  of  $10  per  week  untU  recovery. 
Thereafter,  Booth  &  Fllnn,  Limited,  filed  an 
application  before  the  commission  to  dlscon- 
tUnie  the  payments  granted  by  the  award, 
and  the  claimant.  In  an  amended  answer,  al- 
lied that  since  the  making  of  said  award 
It  bad  become  necessary  to  amputate  his  leg 
and  asked  that  a  new  award  be  made  giving 
him  the  compensatl<»  provided  by  the  Work- 
men's Compensation  Act  (Laws  1915,  c.  246) 
for  the  loss  of  a  leg.  The  commission  granted 
a  hearing  In  the  matter,  which  was  had  in 
Bartlesvllle,  OkL,  on  June  20,  1019,  and  In 
Oklahoma  City  on  August  20,  1919,  as  a  re- 
sult of  which  It  found  that  the  claimant  had 
suffered  the  loss  of  his  leg  by  reason  of  bis 
injuries  and  was  entitled  to  compensation  fix- 
ed by  the  act  for  the  loss  thereof,  and  entered 
an  order  vacating  the  award  made  on  Decem- 
ber 30,  1918,  and  allowing  claimant  compen- 
sation at  the  rate  of  $10  per  week  for  175 
weds  from  October  12,  1918,  less  any  sums 


paid  under  the  first  award.  XVom  this  order 
Booth  &  Fllnn,  Limited,  as  petitioners,  have 
appealed  to  this  court. 

The  commission,  in  its  written  oitoi<m  by 
Commissioner  Taylor,  filed  December  0,  1919, 
made  the  following  findings  of  fact: 

"The  facts,  as  proved  in  this  case,  are  that 
the  claimant  Cook  suffered  a  fracture  of  his 
leg  while  in  the  employ  of  the  respondent. 
Booth  &  Flinn:  that  on  the  28th  day  of  Sep- 
tember, 1018,  the  date  of  injury,  the  claimant 
was  taken  by  the  respondent  to  a  hospital  at 
Bartlesvllle,  Okl.,  where  the  fractured  leg  was 
set;  that  be  remained  at  said  hospital  until 
the  evening  of  November  17,  1918;  that  there- 
upon he  went  to  his  home  at  Coffeyville,  Kan.; 
that  his  injury  was  treated  by  a  physician  at 
Coffeyville,  who  found  that  the  man's  leg  was 
in  a  bad  condition;  that  on  the  29th  day  of 
January,  1919,  claimant  was  taken  to  Coffey- 
ville hospital,  and  on  February  13th  under- 
went a  surgical  operation  for  the  purpose  of 
correcting  a  vicious  union  of  the  broken  frag- 
ments of  the  leg;  that  the  condition  of  his  left 
leg  was  abont  four  inches  short  and  his  toes 
turned  toward  the  ankle  of  the  right  foot; 
that  the  lower  fragment  of  the  fracture  was 
drawn  up  about  four  inches  above  the  lower 
end  of  the  upper  fragment;  that  the  upper  end 
of  the  lower  fracture  was  firmly  united  to  the 
side  of  the  upper  fragment  about  four  inches 
above  the  end  of  the  break  of  said  fracture 
and  also  that  there  was  a  bony  union  between 
the  sides  of  the  two  fragments;  that,  to  cor- 
rect this  vicious  union,  the  usual  operation  was 
done,  and  there  was  applied  what  physicians 
call  a  Ivane  plate;  that  after  said  operation  no 
union  between  the  fragments  took  place,  and 
in  consequence  it  became  necessary  to  ampu- 
tate the  leg,  which  was  done  on  June  2,  1919." 

It  Is  the  contention  of  the  petitioners  that 
the  claimant's  leg  was  properly  set  by  their 
physician  at  the  Bartlesvllle  Hospital,  and 
that  if  the  dalmant  had  remained  there  it 
would  not  have  been  necessary  to  have  ampu- 
tated his  leg.  Petitioners  further  contend 
that  the  claimant  left  without  their  knowl- 
edge or  consent,  but  that  on  the  contrary  Dr. 
D.  O.  Crawford  advised  against  his  leaving 
the  hospital  and  requested  him  to  ren(ain  at 
least  a  week  longer  in  order  to  get  used  to  his 
crutches  with  tlie  aid  of  his  nurse.  Dr.  Craw- 
ford also  testified  that  he,  himself,  removi>d 
the  splints  and  found  that  there  was  a  union 
of  the  fractured  parts  before  the  claimant 
left  the  hospital.  Petitioners  say  that  claim- 
ant's leg  was  rebroken,  resulting  in  the  am,- 
putatlon,  for  which  it  is  not  responsible.  The 
plaintiff's  evidence  shows  that  he' was  taken 
home  from  the  Bartlesvllle  hospital  on  a 
stretcher,  and  that  his  leg  was  not  rebroken 
nor  injured  in  any  way  from  the  time  he  left 
the  Bartlesvllle  hospital,  and  that  at  the  time 
he  left  said  hospital  the  broken  leg  was  short- 
er than  the  other  leg  and  the  toes  were  turn- 
ed over  toward  the  ankle  of  the  other  leg. 
In  this  he  was  corroborated  by  other  wlt- 
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nesses,  Including  phyddans  at  the  Coffey-' 
ylUe  hospital,  who  testified  that  his  left  leg  1 
was  about  four  Inches  shorter  than  his  right, 
with  his  toes  tnmed  toward  his  ankle;   thatj 
the  upi)er  end  of  the  fractured  femur  was 
drawn  out  and  the  lower  femur  was  drawn 
up,  thereby  causing  the  shortening  of  the  leg. 
These  physicians  also  testified  that  their  ex- 
amination of  the  fractured  leg  disclosed  it 
had  not  been  rebroken  since  it  was  first  set. 

[1,  3]  The  commission,  in  its  opinion,  held 
that  if  the  claimant's  leg  was  properly  set 
at  the  BartlesTille  hospital  by  the  respond- 
ent's physician  and  he  left  the  hospital  pre- 
maturely without  the  consent  of  said  physi- 
cian or  authorities  In  charge,  and  that  such 
action  aggravated  the  injury  and  resulted  In 
the  rebreaking  of  his  leg,  be  would  not  be 
entitled  to  recover  the  compensation  fixed  by 
the  law  for  the  loss  of  a  leg;  but  tbat,  if  the 
claimant's  leg  was  Improperly  set  by  petition- 
ers' physicians  and  a  vicious  union  resulted 
therefrom,  the  loss  Of  the  leg  would  be  upon 
the  respondents. 

We  agree  with  this  view.  It  is  true  that 
an  injured  workman  cannot  recover  compen- 
sation for  an  increase  of  disability  where  he 
himself  caused  the  aggravation.  See  Pacific 
Cioast  Casualty  Co.  v.  Pillsbury-Industrlal  Ac- 
cident Comm.,  171  Cal.  319,  153  Pac.  24,  and 
cases  dted  therein.  This  is  on  the  theory 
that  the  Increase  of  disability  was  a  sub- 
sequent injury  occasioned  by  the  negligence 
of  the  Injured  person  himself  and  therefore 
the  employer  is  not  liable.  But  this  doctrine 
has  no  application  to  this  case,  for,  after  a 
full  hearing,  as  above  stated,  the  commission 
found  that  the  amputation  of  claimant's  leg 
resulted  from  his  injury  aggravated  by  im- 
proper treatment  by  petitioners'  physicians, 
and  that  his  leaving  the  hospital  prematurely 
did  not  affect  his  condition.  This  was  a 
question  of  fact  determinable  by  the  commis- 
sion under  the  Workmen's  Compensation  Act, 
and  Its  finding  Is  conclusive.  Section  10,  art. 
2,  c.  246,  Session  Laws  191S;  Raulerson  v. 
State  Industrial  Commission  et  al.,  76  Okl. 
8, 183  Pac.  880;  Board  of  Com'rs  of  Cleveland 
County  v.  Barr  et  al.,  173  Pac.  206. 

We  are  aware  that,  in  negligence  cases  not 
arising  under  compensation  acts,  many  courts 
hold  that  the  master's  liability  ceases  when 
be  exercises  reasonable  care  in  selecting  com- 
petent physicians  or  surgeons.  But  work- 
men's compensation  acts  are  a  departure 
from  cases  of  liability  resulting  from  negli- 
gence and  fix  specific  amounts  of  recovery 
for  specific  results  of  accidents.  To  deny  re- 
covery for  the  ultimate  result  of  the  accident 
where  the  disability  has  been  increased  by 


the  intervening  negligence  or  carelessness  of 
the  employer's  selected  physician  would  be 
to  defeat  one  of  the  purposes  of  the  act. 
Under  workmen's  compensation  acts  an  em- 
ployer is  liable  for  all  legitimate  consequenc- 
es following  an  accident,  including  unsklUf ul- 
ness  or  error  of  Judgment  of  a  physician  fur- 
nished the  injured  employe  as  required  by 
section  4  of  our  CompensatlMi  Act  See  Sams 
T.  Komas  &  Dorros,  2  Cal.  Ind.  Ace.  Com. 
203;  Schofleld  v.  Contractors  Mutual  Liabil- 
ity Ins.  Co.,  1  Mass.  Ind.  Ace.  Bd.  95 ;  John- 
son V,  Pacific  Surety  Co.,  1  Cal.  Ind.  Ace. 
Com.  (Part  2)  560;  Stockwell  v.  B.  M.  Way- 
mire,  1  CaL  Ind.  Ace.  Com.  (Part  2)  225; 
Shirt  V.  Calico  Printers'  Association  (Eng.) 
78  L.  J.  K.  B.  628,  (1909)  2  K.  B.  61,  100  L. 
T.  740,  26  T.  L.  R.  451,  53  SoL  Jo.  430,  2  B. 
342,  c.  a.;  Dnnnigan  v.  Cavan,  (1911)  S.  C. 
679,  48  S.  L.  R.  459,  4  B.  386;  Beadle  v.  Mil- 
ton &  Others,  (1903)  114  L.  T.  550,  6  W.  C.  C. 
55;  Harrison  v.  Ford,  (1916)  Eng.  Ot  of  Ap- 
peal, 8  B.  W.  C.  C.  429;  Bradbury's  Work- 
mens'  Compensation,  8d  Ed.  (1917)  pages 
407-410;  Da  wham  on  Employers'  Liability 
(4th  Ed.  1911)  pp.  104-111 ;  Beverley's  Work- 
men's Compensation  Cases,  g  20,  pp.  103-105 ; 
Dawbam's  Workmen's  Compensation  Appeals 
1910-1912,  {  1,  and  1912-13,  S  1. 

But  It  Is  nrged  by  petitioners  that  the 
commission  erroneously  overruled  its  motion 
to  quash  the  depositions  of  certain  vTltnesses 
taken  at  CoffeyvUle,  Kan.,  and  considered  the 
testimony  therein  contained  in  making  Its 
findings  of  fact  to  the  prejudice  of  petition- 
er's rights. 

[2]  Under  article  3,  i  12,  of  the  act,  the 
commission  is  authorized  to  cause  the  deposi- 
tions of  witnesses  residing  within  or  without 
the  state  to  be  taken  in  the  manner  prescrib- 
ed by  law  for  depositions  lo  civil  actions  in 
courts  of  record,  and  counsel  for  petitioners 
say  that  sufficient  notice  was  not  given  of 
the  taking  of  said  depositions  of  the  witness- 
es at  Coffeyvllle,  as  provided  by  section  6079, 
Revised  Laws  1910.  In  order  for  us  to  sus- 
tain this  contention,  we  would  have  to  take 
Judicial  notice  of  the  schedule  time  of  the 
departure  of  the  trains  from  the  place  where 
the  notice  was  served  and  their  arrival  at 
the  place  designated  in  the  notice  for  the 
taking  of  said  depositions.  This  we  cannot 
do.  Coverdale  v.  Boatman,  193  Pac.  — ,  de- 
cided September  14, 1920,  not  yet  offldally  re- 
ported. 

The  award  of  the  commission  la  affirmed. 

KANE,  PTTOHFORD,  JOHNSON,  Me- 
NEILL,  HIGKJINS,  and  BAILEnT,  J  J.,  concnr. 
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and  John  Watkins,  all  of  Muskogee,  for  de- 
fendant in  error. 


(79  Okl.  271) 

MUSKOGEE  ELECTRIC  TRACTION  CO.  v. 
COOPER.  (NO.  9758.) 

(Sapreme  Court  of  Oklahoma.  .Oct  12,  1920.) 

(BvOabut  by  th«  Court.) 

I.  Appeal  tmi  error  <=>  1 002— Verdict  on  con- 
flicting evidence  reasonably  supported  net 
distDrbed. 

Where  the  law  applicable  to  the  facts  ma- 
terial to  the  isaues  joined  b7  the  pleadings  in 
an  action  ia  fairly  and  fnlly  submitted  to  the 
jury  by  the  court,  a  verdict  of  a  jury,  based 
upon  conflicting  testimony,  will  not  be  diaturb- 
ed  if  it  is  reasonably  supported  by  the  testi- 
mony in  the  case. 

2.  Appeal  and  error  «=»994(2)-.SHpreme  court 
eannot  pass  on  credibility  of  witnesses. 

Where  the  evidence  is  sharply  conilictine, 
the  credibility  of  witnesses  being  a  matter  ly- 
ing pecnliariy  within  the  province  of  the  trial 
court  and  the  jury,  the  Supreme  Court  can- 
not pass  thereon  on  appeal  without  invading 
the  province  of  the  trial  court  and  the  jury. 

3.  Carriers  «=»333(l)— Usual  way  of  allghtino 
from  train  Is  reasonable  dispatch. 

In  an  action  for  damages  against  a  street 
car  company  for  personal  injuries  inflicted  up- 
on a  passenger  by  failure  of  the  carrier  to 
stop  its  car  a  reasonably  sufficient  time  to  al- 
low the  passenger  to  safely  alight,  evidence 
that  the  passenger  was  proceeding  to  get  off 
the  car  in  the  usual  manner  tends  to  prove 
that  he  was  alighting  with  reasonable  dispatch. 

4.  Statute  forbids  reversal  for  unsubstantial 
error. 

Section  0005,  R.  L.  1910,  provides:  "No 
judgment  shall  be  set  aside  or  new  trial  grant- 
ed by  an  appellate  court  of  this  state  in  any 
case,  civil  or  criminal,  on  the  ground  of  misdi- 
rection of  the  jury  or  the  improper  admission 
or  rejection  of  evidence,  or  as  to  error  in  any 
matter  of  pleading  or  procedure,  unless,  in  the 
opinion  of  the  court  to  which  application  is 
made,  after  an  examination  of  the  entire  rec- 
ord, it  appears  that  the  error  complained  of  has 
probably  resulted  in  a  miscarriage  of  justice, 
or  constitntes  a  substantial  violation  of  a  con- 
atitntional  or  statutory  right." 

5.  Instruction  not  reversible  error. 

Record  examined  and  heU:  (1)  That  the 
instraction  complained  of  fairly  states  the  law 
applicable  to  the  issues  joined  by  the  pleadings 
and  the  evidence.  (2)  That  it  does  not  ap- 
pear that  the  error  complained  of  probably  re- 
sulted in  a  miscarriage  of  justice. 

Appeal  from  District  Court,  Mnskogee 
County;    R.  P.  De  Grattenreld,  Judge. 

Action  by  Cora  Tylsky  Cooper  against  the 
Mnskogee  Electric  Traction  Company.  Ver- 
dict and  Judgment  for  plaintiff,  and  defend- 
ant appeals.    A£Brmed. 

B.  B.  Blakeney,  J.  H.  Maxey,  and  Christy 

Bnssell,  all  of  Tulsa,  for  plaintiff  In  error. 

Myron  White,  David  A.  Kline,  A.  A,  Avery, 


KANE,  J.  niis  was  an  acticm  for  damages 
for  personal  Injuries,  commenced  by  the  de- 
fendant in  error,  plaintiff  below,  against  the 
plaintiff  in  error,  defendant  below.  Here- 
after, for  convenience,  the  parties  will  be 
designated  "plaintiff"  and  "defendant"  re- 
spectively, as  they  appeared  in  the  trial 
court. 

The  plaintiff  for  her  cause  of  action 
against  the  defendant  alleged,  in  substance, 
that  she  was  a  passenger  riding  on  one  of  the 
street  cars  of  the  defendant  company;  that 
while  attempting  to  depart  from  the  said  car 
at  her  destination  and  that  while  plaintiff 
was  leaving  said  car  as  carefully  and  dili- 
gently as  possible  said  defendant's  agent, 
servant,  and  employe  in  charge  of  the  same 
suddenly  and  in  an  unexpected  manner  start- 
ed the  car.  Jerking  the  plaintiff  furiously, 
carelessly,  and  negligoitly,  thereby  throwing 
plaintiff  with  great  force  up  and  against  said 
car  violently  and  down  upon  the  ground, 
thereby  injuring  plaintiff. 

Upon  trial  to  the  Jury  there  was  a  verdict 
In  favor  of  the  plaintiff,  upon  which  judg- 
ment was  duly  entered,  to  reverse  which  this 
proceeding  in  error  was  commoiced. 

Counsel  '  for  defendant  present  their 
grounds  for  reversal  under  two  heads  as 
follows: 

(1)  That  the  verdict  and  Judgment  are  con- 
trary to  and  not  supported  by  the  evidence. 

(2)  That  the  court  erred  in  giving  instruc- 
tion No.  4  over  the  objection  and  exception  of 
the  defendant. 

As  we  understand  counsel's  first  proposi- 
tion, the  point  they  make  is  that  there  is  no 
evidence  whatever  tending  to  show  that  the 
plaintiff  was  reasonably  diligent  in  getting 
off  the  car.  They  say,  quoting  from  San 
Antonio  Traction  Co.  v.  Urban  (Tex.  (3iv. 
App.)  165  S.  W.  1028,  that: 

"The  duty  of  a  carrier  to  stop  its  car  a  rea- 
sonably sufficient  tinw  to  allow  a  passenger  to 
safely  alight  is  no  more  imperative  than  the 
duty  of  the  passenger  to  alight  with  reason- 
able dispatch,  and  where  a  carrier  stopped  its 
car  for  a  reasonably  sufficient  time,  but  the 
passenger  was  not  diligent  in  alighting,  the 
carrier  was  not  liable  for  damages,  unless 
when  the  passenger  was  alighting  the  carrier 
knew  of  his  position,  and  then  failed  to  nse 
the  high  degree  of  care  required  to  protect 
passengers  from  injury,  and  then  only  if  the 
passenger  was  free  from  contributory  negli- 
gence." 

It  is  quite  tme^  as  counsel  contend,  that 
there  Is  no  evidence  in  the  record  specifically 
stating  that  the  plaintiff  used  due  diligence 
in  leaving  the  car.  There  is  evidence,  how- 
ever, tending  to  show  exactly  what  the  plain- 
tiff did,  and  In  our  opinion  this  evidence  rea- 
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Moably  tmda  to  Bbow  that  tbe  plaintiff  nsed 
due  dillgenae  In  alighting.  Counsel  for  de- 
fendant In  their  brief  summarize  the  testi- 
mony of  the  plaintiff  on  this  point  as  follows: 

"The  car  stopped;  I  got  up  and  started  out 
of  the  car;  had  a  bucket  of  lard  and  a  package 
of  turnip  greens  and  some  bam  in  my  band; 
^valked  out  on  the  step  and  got  bold  of  the 
car  and  got  on  the  step;  took  hold  of  the  han- 
dle with  my  left  band.  This  was  near  the 
front  end  of  the  right-hand  side  of  the  car.  1 
just  got  on  the  step,  and  then  the  car  started 
and  threw  me,  and  that  is  the  last  I  remember." 

This,  we  think,  made  a  case  for  the  plain- 
tiff on  the  point  now  undex  consideration. 
The  defendant  tried  its  case  upon  the  theory 
that  the  plaintiff  alighted  from  the  car  in 
safety,  and  thereafter  stepped  in  a  hole  In 
the  street  near  the  car  line  and  was  injured. 
On  the  question  of  the  diligence  of  the  plain- 
tiff In  leaving  the  car  and  the  manner  of  in- 
jury, the  testimony  of  the  motorman,  as 
summarized  by  counsel  for  defendant  In  their 
brief,  was  as  follows: 

"When  I  opened  the  door  the  plaintiff  got 
up  and  walked  to  the  door,  took  her  bundles, 
and  stepped  out  in  the  usual  manner.  The  car 
was  standing  still,  and  was  not  in  motion  when 
she  stepped  off.  I  saw  her  after  she  had  got- 
ten on  the  ground.  1  never  paid  any  further 
attention  to  her  then.  She  was  three  or  four 
feet  away  from  the  car  when  I  lasit  saw  her. 
She  was  standing  up,  and  she  didn't  fall  at 
that  tinte.  and  there  was  no  accident  at  that 
time.  I  drove  the  car  on  out  to  the  end  of  the 
line,  and  when  I  came  along  past  this  place, 
coming  back,  I  heard  some  one  hollow,  and  I 
stopped  my  car  and  went  back  to  see  what  was 
the  matter,  or  who  it  was.  She  was  lying  on 
her  side  about  four  or  five  steps  from  the 
tracks,  about  halfway  sitting  up.  I  asked  her 
what  was  the  matter,  and  she  said  she  had 
sprained  her  ankle.  I  asked  her  how  she  came 
to  sprain  it,  and  she  said  she  stepped  in  a 
bole  or  siding  place,"  etc. 

When  the  testimony  of  the  plaintiff  and 
the  motorman  are  compared  it  will  be  .seen 
that  there  Is  no  conflict  between  them  on  the 
precise  question  raised  by  the  first  assignment 
of  error.    The  motorman  testified: 

"When  I  opened  the  door  the  plaintiff  got 
up,  walked  to  the  door,  took  her  bundles,  and 
stepped  out  in  the  usual  manner." 

This  evidence  we  think  was  sufficient  to 
take  the  case  to  the  Jury  on  the  question  of 
the  plaintiff's  diligence  In  alighting. 

The  foregoing  excerpts  from  the  evidence 
conclusively  show  tlmt  there  was  a  sharp 
conflict  in  the  evidence  as  to  the  manner  of 
the  plaintiff's  injury. 

11 J  It  Is  well  settled  in  this  Jurlsdlctl(»u 


that  where  the  law  applicable  to  the"  facts 
material  to  the  Issues  Joined  by  the  pleadings 
In  an  action  Is  fairly  and  fully  submitted  to 
the  Jury  by  the  court,  the  verdict  of  the  Jury, 
based  upon  conflicting  testimony,  will  not  be 
disturbed  if  It  Is  reasonably  supported  by  the 
testimony  In  the  case.  A.  T.  &  S.  F.  Ry.  Co. 
T,  Eldrldge,  41  OkL  463, 139  Pac.  254,  48  L.  R. 
A.  (N.  S.)  509;  Texas  Co.  v.  Colluis,  42  Okl. 
374,  141  Pac.  783;  Lowenstein  v.  Holmes, 
40  Okl.  33,  135  Pac.  727;  St.  L.  &  S.  F.  Ry. 
Co.  V.  Kerns,  41  Okl.  167, 136  Paa  169;  Avants 
V.  Bruner,  89  Okl.  730. 136  Paa  693 ;  St  Paul 
Fire  &  Marine  Ins.  Co.  v.  Peck,  40  CNd.  396, 
129  Pac  117;  Cammlngs  ▼.  Bridges,  42  Okl. 
200,  140  Pac  1146;  aty  of  Guthrie  ▼.  Snyder, 
43  OkL  334,  143  Pac  8;  Smith  y.  BeU,  44 
Okl.  370,  144  Pac  1058. 

[2]  Counsel  for  defendant  In  their  brief 
complain  that  the  plaintiffs  trumped  up  a 
case  against  their  client,  and  succeeded  In 
sustaining  it  by.  false  testimony.  The  testi- 
mony of  the  witnesses  for  the  respective  par- 
ties was,  as  we  have  seen,  tn  sharp  conflict, 
and  undoubtedly  one  side  or  the  other  was 
stretching  the  truth.  But  as  the  question. 
Which  side  was  it?  InvolTes  passing  upon  the 
credlMIity  of  the  witnesses,  a  matter  pecu- 
liarly within  the  province  of  the  trial  court 
and  the  Jury,  we  cannot,  without  encroaching 
upon  the  province  of  the  trial  court  and  the 
Jury,  enter  that  field.  See  Quapaw  Mining 
Co.  V.  Cogburn,  78  OkL  227, 190  Pac  416. 

[3-6]  We  have  examined  the  Instruction 
complained  of,  and  believe  that  it  falrty 
states  the  law  applicable  to  the  issues  Joined 
by  the  plead  inj^  and  the  evidence.  More- 
over, there  being  a  sharp  conflict  in  the  evi- 
dence, and  the  Jury  finding  In  favor  of  the 
plaintiff  upon  sufficient  evidence,  we  are  not 
willing  to  say,  after  an  examination  of  the 
entire  record,  that  giving  the  Instruction  com- 
plained of  probably  resulted  In  a  miscar- 
riage of  Justice. 

Section  G005,  B.  L.  1910,  provides: 

"Np  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appellate  court  of  this  state  in 
any  case,  civil  or  criminal,  on  the  ground  of 
misdirection  of  the  jury  or  the  improper  admis- 
sion or  rejection  of  evidence,  or  as  to  error 
in  any  matter  of  pleading  or  procedure,  unless, 
in  the  opinion  of  the  court  to  which  applica- 
tion is  made,  after  an  examination  of  the  en- 
tire rocord,  it  appears  that  the  error  com- . 
plained  of  has  probably  resulted  in  a  miscar- 
riase  of  justice,  or  constitutes  a  substantial 
violation  of  a  constitutional  or  statutory  right." 

For  the  reasons  stated,  the  Judgment  of  tli« 
court  below  Is  afllrmed. 

All  the  Justices  concur,  exc^t  BAilSBT, 
J.,  not  participating. 
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SINGER  V.  CITIZENS'  BANK  OF 
HEADRICK.     (No.  9737.) 

(SapNiM  Goart  of  Oklahoma.    Oct  12, 1920.) 

(SvMbtu  by  the  Court.) 

1.  Trial  «=3l56(3)— Demoirer  to  evidenea  ad- 
nits  faots  wblcb  evideioe  tends  to  prove. 

In  passiiig  upon  a  demurrer  to  the  evidence 
the  court  does  not  weigh  the  evidence.  The 
demurrer  admits  everf  tact  which  the  evidence 
in  the  slightest  degree  tends  to  prove  and  all 
inferences  and  conclusions  that  may  be  reasona- 
bly and  logically  drawn  from  the  same;  and, 
where  there  ia  any  conflict  in  the  plaiatiff's  evi- 
dence that  would  make  any  part  of  it  unfavor- 
able to  plaintiff  or  sustains  the  defense,  the 
court,  in  passing  upon  such  demurrer,  should 
consider  such  evidence  withdrawn. 

2.  Trial  «=3i42— Damorrer  to  plalDtlfTa  avl- 
daaea  aot  sastalaeil,  wbara  thera  are  Infer* 
enoes  favoraM*  to  plalntlth 

Where,  after  disregarding  all  evidence  tend- 
ing to  sustain  the  defense,  there  is  any  evidence 
from  which  an  inference  favorable  to  the  plain- 
tifT  may  be  reasonably,  although  not  necessarily, 
drawn,  the  court  will  not  invade  the  province 
of  the  Jury  by  withdrawing  from  it  the  right 
to  pass  on  the  fact  to  be  deduced  from  such 
inference. 

3.  Banks  and  banking  «=»  1 43  (6)— Sustaining  of 
damnrrar  to  plaintiff's  avldanca  held  srrona- 
•tta. 

Becord  examined  and  held,  that  the  trial 
eonrt  erred  in  sustaining  the  demurrer  to  plain- 
tiff's evidence. 

Appeal  from  District  Court,  Jackson  Coun- 
ty; Frank  Matbews,  Judge. 

Action  by  A.  R.  Singer  against  the  Cltl- 
sens'  Bank  of  Hesdrlck.  Demurrer  to  plain- 
tiff's evidoioe  sustained,  and  Jndgment  of 
costs  In  favor  of  defendant,  and  plaintiff  ap- 
peals. Reversed,  and  canae  remanded,  with 
dlrectlans. 

Geo.  L.  Zlnk,  of  Bobart,  for  plaintiff  in 
error. 

John  D.  Rogers,  of  Xopeka,  Kan.,  for  de- 
fendant in  error. 

KANB,  J.  This  was  an  action  fk>r  the 
recovery  of  money,  commenced  by  the  plain- 
tiff In  error,  plaintiff  below,  against  the  de- 
fendant in  error,  defendant  below.  Hereaft- 
er, t$tr  convenience,  the  parties  will  be  des- 
ignated "plaintiff"  and  "defendant,"  respec- 
tively, as  they  appeared  in  the  trial  court. 

After  the  plaintiff  had  Introduced  his  evi- 
dence and  rested,  the  trial  court  sustained  a 
demurrer  Qiereto,  and  rendered  Judgment 
for  costs  in  favor  of  the  defendant,  to  re- 
verse which  this  proceeding  In  error  was 
conunotced. 

The    direct    evidence    Introduced   by    the 
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plaintiff  tends  to  establldi  tfects,  which  may 
be  briefly  summarized  as -follows: 

On  the  6t&  day  of  July,  1916,  one  Bynun, 
who  was  engaged  In  the  business  of  buying 
and  selling  cattle,  made,  executed,  and  de- 
livered to  the  plaintiff  his  check  drawn  on 
the  defendant  bank  In  payment  for  the  pur- 
chase price  of  25  head  of  cattle.  On  the 
same  date  the  plaintiff  called  up  an  officer 
of  the  bank  by  telephone,  and  told  him  that 
he  bad  sold  Byrum  25  head  of  cattle  for 
$830,  and  that  he  had  received  Byrum's  check 
in  payment  for  the  same,  but  that  be  would 
not  turn  over  the  cattle  to  Byrum  unless  he 
was  assured  that  the  check  would  be  paid 
when  presented  for  that  purpose;  that  in 
tbla  tel^hone  ccmversatlon  the  officer  of 
the  bank  told  the  plaintiff  tbat  Byrum 
was  a  customer  of  the  bank;  tbat  the 
check  was  good,'  and  would  be  paid  nit- 
on presentation;  and  that  It  was  perfect- 
ly safe  to  deliver  the  cattle  to  Byrom. 
On  the  following  day  the  plaintiff,  acting 
upon  the  atatements  and  represmtations 
made  by  the  officer  of  the  bank,  delivered 
the  cattle  to  Byrum,  who  Immediately  sold 
the  same  to  Baker  &  Taylor,  receiving  pay- 
ment therefor  by  check,  which  on  the  8th 
day  of  July,  191S,  waa  deposited  to  the  ac- 
count of  Byrum  in  the  defendant  bank.  The 
plaintiff  deposited  the  Byrum  check  receiv- 
ed by  him  In  bis  local  bank;  that  said 
check,  after  passing  through  the  ordinary 
routine  as  a  cash  item,  was  in  due  course 
presented  to  the  defendant  bank  for  payment 
on  the  19tta  day  of  July,  1916,  and  payment 
refused  for  want  of  funds,  whereupon  said 
check  was  protested  and  returned  to  the  local 
bank,  where  it  was  taken  up  by  the  plain- 
tiff, who  paid  the  protest  charges,  amount- 
ing to  11.35.  It  further  appears  tbat  Byrum 
had  been  a  customer  of  the  bank  for  some 
time,  and  that  It  was  his  practice  to  buy 
cattle  in  small  lots  from  farmers  and  oth- 
ers, giving  his  check  in  payment  thereof  as 
in  the  case  at  bar,  and  Immediately  sell  the 
same  and  deposit  the  proceeds  in  the  de- 
fendant bank;  tbat  up  to  the  time  of  this 
transaction  Byrum's  checks  had  been  paid 
upon  presentation.  It  further  appeared  that 
at  the  time  of  the  conversation  between  the 
plaintiff  and  the  officer  of  the  bank  Byrum's 
account  was  overdrav-n  something  over  $200, 
and  that  thereafter  bis  indebtedness  grew 
to  something  like  $1,000,  and  tbat  after  By- 
rum made  the  last  deposit  herein  mentioned 
the  bank  applied  the  same  toward  paying 
and  discharging  the  indebtedness  of  Byrum 
to  the  bank ;  that  about  this  time  Byrum  be- 
came wholly  insolvent,  and  disappeared  from 
that  part  of  the  cotmtry,  leaving  consldera- 
able  indebtedness  to  various  persons  unpaid. 
A  statement  of  the  account  of  W.  Byrum  at 
the  Citizens'  Bank  of  Headrlck,  Okl.,  was 
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made  up  from  the  Indivldaal  ledger,  and  by 
agreement  read  Into  the  record.  This  state- 
ment shows  that  during  the  month  of  Jnly, 
1016,  Byrum  had  never  had  to  his  credit  In 
the  bank  a  sum  to  exceed  111.21  at  any  time 
up  to  July  6,  1916;  that  on  July  6,  1916,  his 
account  was  overdrawn  to  the  extent  of 
$202.23;  that  at  no  time  was  the  balance 
to  his  credit  in  said  bank  sufiSdent  to  have 
paid  the  $870  check  given  by  Byrum  to  the 
plaintiff;  that  on  July  8,  1916,  the  proceeds 
.of  the  Baker  4  Taylor  check,  $957.25,  was 
credited  to  Byrum's  account,  which,  after 
discharging  his  overdraft,  left  a  balance  to 
his  credit  of  $658JS2,  The  daybook  or  blot- 
ter disclosed  the  following  "bank  items,  charg- 
ed to  the  account  of  Byrum,  In  addition  to 
the  $202.23  overdraft  taken  out  of  the  Bak- 
er &  Taylor  check;  No.  8204,  W.  Byrum, 
$12J25;  No.  6266,  W.  Byrum,  $220.00;  and 
No.  6383,  W.  Byrum,  $20.  The  bUls  receiva- 
ble record  showed  these  items  under  such 
bank  numbers  to  be  as  follows:  No.  6204, 
note  of  W.  Byrum  to  bank,  dated  llarch 

26,  1916,  payable  November  1,  1916;  No. 
6266,  note  of  W.  Byrum  to  bank  dated  April 

27,  1916,  payable  ou  demand ;  No.  6383,  note 
of  W.  H.  Jones,  dated  July  6,  1916,  due  Sep- 
tember 5,  1915,  Indorsed  by  Byrum. 

It  Is  conceded  by  the  parties  that  this  is 
not  an  action  upon  the  check  and  that  the 
question  of  the  oral  acceptance  of  the  check 
within  the  meaning  of  the  word  "accept- 
ance," under  the  Negotiable  Instrument  Act, 
is  not  within  the  Issues  of  the  case. 

Counsel  for  plalntift  contends  that  the  ev- 
idence is  sufficient  to  support  the  plaintUTs 
recovery  frwn  the  defendant  bank  upon  two 
theories,  which  be  states  as  follows: 

"(1)  The  first  is,  under  the  theory  of  an  ar- 
rangement with  the  bank  by  a  Btock  buyer,  who 
bought  Uve  stock  of  the  plamtifiE,  giving  his 
check  on  the  bank,  selling  the  stock  and  de- 
positing the  proceeds  to  meet  the  check. 

"(2)  If  a  bank  officer  in  the  apparent  scope 
of  bis  duty  makes  false  and  fraudulent  asser- 
tions in  reliance  upon  which  a  person  acts 
to  hia  injury,  the  bank  la  responsible  therefor 
under  the  rules  of  equity,  public  policy,  and 
sound  morals." 

On  the  first  proposition  counsel  for  plain- 
tiff contends  that  the  evidence  was  sufflcient 
to  bring  his  case  within  the  rule  announced 
In  Ballard  v.  Home  National  Bank  of  Arkan- 
sas City,  91  Kan.  91,  136  Pac,  935,  U  K.  A. 
1916C,  161,  and  Wood  v.  Same,  91  Kan.  91, 
186  Pac.  935,  L..E.  A,  19160, 161,  wherein  It 
was  held  that — 

"Where  a  national  bank  through  its  president 
agrees  with  a  customer,  who  is  indebted  to  it, 
that  if  he  purchases  live  stock,  and  in  payment 
therefor  gives  checks  on  the  bank,  the  checks 
will  be  paid,  provided  that  by  the  time  they 
are  presented  the  drawer  shall  have  resold  the 
stock  and  deposited  the  proceeds  with  the  bank, 
and  in  pursuance  of  such  agreement  the  cus- 


tomer issues  checks  in  payment  for  utodt  which 
he  at  once  resells,  delivering  the  proceeds  to 
the  bank,  the  holder  of  such  checks  can  main- 
tain an  action  for  their  amount  against  the 
bank,  notwithstanding  he  did  not  know  of  the 
agreement,  'and  notwithstanding  nothing  was 
said  at  the  time  the  deposit  was  made,  about 
the  agreement  or  the  application  of  the  funds." 

Counsel  seem  to  concede  that  there  was 
no  direct  evidence  that  there  was  a  contract 
between  Byrum  and  the  bank  such  as  was 
found  to  exist  In  the  Kansas  case,  supra, 
but  they  contend  that  the  existence  of  such 
a  contract  could  be  fairly  inferred  from  a 
consideration  of  all  the  evidence.  On  the 
other  hand,  counsel  for  the  defendant  say: 

"Plaintiff  urges  that  such  inference  might  b« 
drawn  from  the  evidence  submitted  herein;  but 
we  do  not  understand  the  rule  of  law  to  b« 
that  a  case  can  be  established  by  inferences, 
but  the  proof  must  be  dear  and  convincing." 

[1,  2]  Ordinarily  In  a  dvil  action  tried  up- 
on the  merits  the  plaintiff  must  establish 
his  case  by  a  preponderance  of  the  evidence 
and  the  court  or  Jury  must  determine  ques- 
tions of  fact  by  considering  aU  the  facts  and 
circumstances  of  the  case.  This  is  the  rule 
where  the  evidence  is  weighed  by  the  court 
or  Jury.  But  in  passing  upon  a  demurrer 
to  the  evidence  the  court  does  not  weigh  the 
evidence.  The  demurrer  admits  every  tact 
which  the  evidence  in  the  slightest  degree 
tends  to  prove  and  all  inferences  and  conclu- 
sions that  may  be  reasonably  and  logically 
drawn  from  the  same,  and  where  there  is 
any  conflict  in  the  plaintiff's  evidence  that 
would  make  any  part  of  It  unfavorable  to 
plaintiff  or  sustains  the  defense  the  court 
In  passing  upon  such  demurrer,  should  con- 
sider such  evidence  withdrawn.  In  other 
words,  when,  after  disregarding  ail  evidence 
tending  to  sustain  the  defense,  there  is  any 
evidence  from  which  an  inference  favorable 
to  the  plaintiff  may  be  reasonably,  although 
not  necessarily,  drawn,  the  court  will  not  in- 
vade the  province  of  the  Jury  by  withdraw- 
ing from  it  the  right  to  pass  on  the  fact  to 
be  deduced  from  such  inference.  Wm.  Cam- 
eron &  Co.  V.  Henderson,  40  OkL  648,  140 
Pac.  404;  St  I*  &  8.  F.  Ry.  Co.  v.  Snowden, 
48  OkL  115,  149  Pac.  1083;  Sartin  ▼.  Walker 
et  al.,  60  OkL  258,  159  Pac  1096;  Zlska  v. 
Ziska,  20  Okl.  634,  95  Pac.  254,  23  L.  R.  A. 
(N.  S.)  1;  Miller  v.  Marriott.  48  OkL  179, 
149  Pac.  U64. 

[3]  Applying  these  rules  to  the  case  at  bar, 
we  think  it  may  be  reasonably  inferred  from 
the  evidence  that  an  agreement  existed  be- 
tween Byrum  and  tite  bank  something  similar 
to  the  agreement  shown  in  the  Kansas  case. 
Byrum  was  engaged  in  buying  cattle  from 
farmers  and  others,  immediately  selling  the 
cattle  again,  and  depositing  the  proceeds  de- 
rived therefrom  In  the  bank,  presumedly  to 
meet  his  checks.     Byrum,  as  in  this  case, 
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usually  sold  the  cattle 
Baker  &  Taylor,  wbo  were  also  cattle  deal- 
ers on  a  larger  scale,  recelying  their  checks 
in  payment  which  he  deposited  with  his 
bank  as  cash  Items.  As  Byrom's  checks  were 
always  paid  up  to  the  time  of  the  transac- 
tion Involved  In  the  case  at  bar,  it  would 
be  reasonable  to  infer  from  this  course  of 
business  covering  a  considerable  period  of 
time,  in  connection  with  the  telephone  con- 
'versatlon  heretofore  detailed,  that  there  was 
an  agreement  between  Byrum  and  the  bank 
upon  which  this  conrse  of  business  was 
baaed. 

In  the  case  of  Goeken  v.  Bank  of  Palmer, 
100  BCan.  177, 163  Pac  «3«,  it  was  held : 

"A  caiim  of  action  is  stated  by  a  petition  in 
an  action  against  a  bank  for  the  amount  of  an 
unpaid  dieck,  in  which  the  plaintiff  alleges  that 
in  pursuance  of  an  arrangement  with  the  bank 
a  stock  buyer  bought  live  stock  from  him,  giv- 
ing his  check  on  the  bank,  selling  the  stock, 
and  depositing  the  proceeds  to  meet  the  check." 

In  this  case  it  was  contended  by  the  bank 
that  no  cause  of  action,  was  stated,  because 
the  acceptance  of  a  check  is  not  binding  un- 
'less  in  writing,  and  because  the  payee  of 
an  unaccepted  check  cannot  maintain  an  ac- 
tion thereon  against  the  bank,  for  want  of 
privity  of  contract.  The  Supreme  Court,  in 
answering  this  contention,  said: 

"The  answer  to  both  contentions  is  that  the 
action  is  not  brought  merely  upon  the  check, 
but  upon  the  entire  transaction." 

the 


Further  fl<wTff^''g  Itbe  same  question, 
court  said: 

"In  accepting  Scbnette'a  check  the  plaintiff 
did  not  extend  him  any  credit.  He  had  a  right 
to  assume  that  provisiou  had  been  made  for  the 
payment  of  the  check,  and  if  the  fact  proved 
otherwise,  to  follow  his  property  or  its  proceeds 
into  the  hands  of  any  one  who  took  either  with 
notice  of  the  facts.  Bank  y.  Brown,  80  Kan. 
S20,  103  Pac.  102,  28  L.  R.  A.  (N.  S.)  824; 
note  L.  B.  A.  19160,  21.  When  Schnette  sold 
the  plaintiff's  hogs,  for  which  be  bad  given  only 
an  unprotected  check,  the  money  which  he  re- 
c^ved  really  belonged  to  the  plaintiff,  and  was 
subject  to  be  claimed  by  him.  And  his  right 
was  not  lost  by  the  deposit  of  the  money  with 
a  bank,  which  knew  of  its  origin  and  was  co- 
operating with  Schnette.  The  roles  that  a 
bank  is  not  bound  by  its  oral  acceptance  of  a 
check,  and  that  it  is  not  liable  to  the  payee  of 
an  unaccepted  check,  have  no  application  to 
this  situation." 

Counsel  for  defendant  contends  that  this 
court  is  not  permitted  to  examine  the  evi- 
dence adduced  at  the  trial  upon  the  theory 
above  outlined,  for  the  reason  that  plalutifT's 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  on  this  theory.  This 
contention  is  wholly  untenable.  Where  er- 
ror in  sustaining  a  demurrer  to  the  evidence 
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thus  purchased  to  j  Is  assigned,  it  is  the  duty  of  this  court  to  ex- 
amine the  evidence  as  it  appears  in  the  rec- 
ord before  us.  And  where,  as  in  the  case  at 
bar,  the  evidence  Is  introduced  without  ob- 
jection, it  is  but  fair  to  assume  that  it  was 
correctly  admitted,  and  that  It  was  respon- 
sive to  the  issues  raised  by  the  pleadings.  If 
the  cause  had  been  submitted  upon  Its  mer- 
its and  the  plaintiff's  petition  was  defective 
in  the  particulars  now  urged  against  it,  he 
would  have  had  the  right  to  amend  his  pe- 
tition, or  the  court  could  have  treated  it  as 
amended  to  conform  with  the  proof.  Ham 
▼.  Patterson,  68  Okl.  694,  160Paa924;  Ham- 
ilton V.  Blakeney,  166  Pac.  141. 

We  are  also  of  the  oplnkm  that  under  the 
rules  applicable  to  passing  upon  demurrers 
hereinbefore  set  out  there  was  sufficient  evi- 
dence adduced  to  support  the  contention  tliat 
actionable  fraud  had  been  committed.  The 
officer  of  the  bank  made  material  representa- 
tions when  he  told  the  plaintiff  to  deliver  his 
cattle  to  Byrum,  knowing  that  Byrum  was 
overdrawn  at  the  bank,  and  that  his  check 
would  not  be  paid  upon  presentation.  Plain- 
tiff testified  that  acUng  upon  these  represen- 
tations he  delivered  his  cattle  to  Byrum. 
That  the  plaintiff  suffered  injury  cannot  be 
questioned.  Be  lost  the  value  of  25  head  of 
cattle,  and  the  proceeds  of  the  resale  '^ere 
appropriated  by  the  bank  for  the  purpose  of 
extinguishing  an  account  which  the  bank 
held  against  the  person  issuing  the  worth- 
less check. 

As  was  said  In  Van  Winkle  v.  Henkle  et 
al.,  77  OkL  34,  186  Pac.  942,  quoUng  from 
Black  on  Rescission  and  Cancellation: 


"  'Fraud'  ig  said  to  be  a  generic  term,  which 
embraces  all  the  multifarious  means  which  hu- 
man ingenuity  can  devise,  and  are  resorted  to 
by  one  individual  to  get  an  advantage  over  an- 
other  by  false  suggestions  or  by  the  suppres- 
sion of  the  truth.  No  definite  and  invariable 
rule  can  be  laid  down  as  a  general  proposition 
defining  fraud,  as  it  includes  all  surprise,  trick, 
cunning,  dissembling,  and  any  unfair  way  by 
which  another  is  cheated.  The  only  bonndaries 
defining  it  are  those  which  limit  human  knav- 
ery." 

In  these  circumstances  It  is  only  in  very 
exceptional  cases  that  the  court  is  Justified 
in  saying  that  fraud  was  not  established  by 
the  evidence,  as  a  matter  of  law.  Of  course 
the  court  may  do  so  where  there  is  an  entire 
lack  of  evidence  to  sustain  some  one  or  more 
of  the  elenrents  of  actionable  fraud  as  de- 
fined in  Wlngate  v.  Render,  68  Okl.  656,  160 
Pac.  614.  We  do  not  deem  this  to  be  that 
sort  of  a  case. 

For  the  reasons  stated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded,  with  direcdous  to  proceed  In  ac- 
cordance with  the  views  herein  expressed. 

All  ol  the  Justices  concur. 
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STATE  ax  ral.  DALE  et  al,  Com'rs,  v.  JEF- 
FERSON.   (No.  9980.) 

(Supreme  Court  of  Oklahoma.    Aug.  31,  1920. 
Rehearing  Denied  Not.  16,  1020.) 

fSvUaim  by  the  Court.) 

Attorney  and  client  ®=345,  58— Acts  of  attor- 
ney appointed  as  guardian  held  conduct  Justi- 
fying  suspemslon  from   practice. 
Record    examined,    report    of    referee   ap- 
proved, and  ordered  that  reEpoudent  be   sus- 
pended from  the  practice  of  law  in  this  state 
for  a  period  of  six  months. 

Disbarment  proceedings  by  the  State,  on 
the  relation  of  Frank  Dale  and  others,  com- 
missioners, against  O.  Benjamin  Jefferson. 
Respondent  suspended. 

B.  L.  Fulton,  of  Oklahoma  City,  for  plaln- 
tlfts. 

Archibald  Bonds,  of  Muskogee,  and  3.  H. 
I4Uey,  of  Oklahoma  City,  for  defendant 

JOHNSON,  J.  This  is  an  original  action 
commenced  In  this  court  by  the  state  of 
Oklahoma  on  the  relation  of  Frank  Dale, 
W.  J.  Horton,  and  D.  B.  Madden,  commission- 
ers appointed  by  this  court  to  investigate 
charges  preferred  against  the  defendant  and 
others,  by  petition  praying  that  the  said  de- 
fendant be  permanently  disbarred  from  the 
practice  of  law  in  the  state  of  Olilaboma. 

The  petition  contains  two  counts,  which, 
in  substance,  are  as  follows: 

The  first  count  is  to  the  effect  that  O.  Ben- 
jamin Jefferson  was  a  duly  licensed  and 
practicing  attorney  in  the  state  of  Oklahoma ; 
that  on  and  prior  to  the  year  1915  he  was 
guardian  of  the  person  and  estate  of  Stella 
Mason,  whose  maiden  name  was  Manuel; 
that  prior  to  February,  1017,  there  was  an 
outstanding  oil  and  gas  lease  taken  to  the 
Prairie  Oil  &  Gas  Company,  which  was  about 
to  expire,  and  this  comrany  wanted  to  renew 
the  lease;  that  the  Prairie  Oil  &  Gas  Com- 
pany made  an  agreement  with  the  guardian, 
Jefferson,  to  pay  him  the  sum  of  $500  and  bis 
expenses  to  Washington,  D.  C,  to  get  an  ex- 
tension of  the  lease  from  Stella  Mason; 
that  Jefferson  did  go  to  Washington,  did  ac- 
cept the  money  for  his  expenses,  and  did  ac- 
cept the  $500  as  an  attorney  fee,  and  In  so 
doing  is  guilty  of  unprofessional  conduct  and 
improper  practice  as  a  lawyer,  and  should  be 
disbarred  from  practice  of  law  in  the  state 
of  Oklahoma  and  his  llc«ise  revoked. 

The  second  count  states,  In  substance,  that 
prior  to  May  21,  1917,  Stella  Mason  was  a 
minor,  possessed  of  valuable  oil  land;  that 
Stella  Mason  was  married  to  Isaac  Mason, 
and  of  this  marriage  one  child  was  born; 
that  Isaac  and  Stella  became  estranged 
shortly  prior  to  the  time  of  Stella  reaching 
her  majority;   that  Jefferson  Induced  Isaac 


to  believe  that  he,  the  defendant,  could  effect 
a  reconciliation,  but  that  the  defendant  was 
not  In  good  faith,  and  this  was  only  a  scheme 
and  corrupt  plan  to  obtain  money  from  the 
estate  of  Stella  Mason  and  Isaac  Mason; 
that  on  May  28.  1917,  Isaac  Mason  had  em- 
ployed other  attorneys  to  bring  proceedings 
to  have  Stella  Mason  declared  an  incompe- 
tent, and  that  certain  other  lawyers  wished  to 
have  tlie  lncomi>etency  proceedings  dismissed, 
and  these  lawyers  Induced  the  defendant,  Jef- 
ferson, to  get  Isaac  Mason  to  come  to  the 
olllce  of  Vilas  Vemor,  and  there  to  ostensibly 
represent  Isaac  Mason,  and  to  get  him  to 
sign  a  dismissal  of  the  incompetency  pro- 
ceedings, and  did  Induce  Mason  to  sign  a  dis- 
missal of  said  proceedings,  knowing  that  oth- 
er attorneys  represmted  Mason;  that  Ma- 
son was  to  get  $3,000  of  the  funds  of  Stella'^ 
estate,  and  did  get  same,  and  that  the  defend- 
ant got  $1,050  of  this,  and  advised  Isaac 
Mason  to  leave  the  dty,  that  It  was  danger- 
ous for  him  to  stay :  that,  while  pretending 
to  act  as  the  attorney  of  Isaac  Mason,  he, 
Jefferson,  was  the  guardian  ot  the  penon 
and  estate  of  Stella  Mason. 

The  respondent's  answer  admitted  that  tot 
a  numlier  of  years  prior  to  May  21,  1917,  he' 
was  guardian  of  Stella  Manuel,  later  Stdla 
Mason,  and  admits  that  he  Is  a  duly  licensed 
and  practicing  lawyer,  but  denies  being  guil- 
ty of  unprofessional  conduct 

This  is  a  companion  case  in  tills  coort  to 
State  ex  rel.  Dale  et  al.  t.  Vemor  et  aL,  No. 
9979,  In  which  this  court  rendered  an  opin- 
ion on  March  23,  1920,  not  yet  officially  re- 
ported, but  found  in  Ifll  Pac.  729.  In  the 
Instant  case,  as  in  that  the  cause  was  re- 
ferred by  this  court  to  Hon.  P.  D.  Brewer, 
referee,  who  heard  the  same,  and  returned 
Into  this  court  his  report,  containing  his  find- 
ings of  fact  and  conclusions  of  law.  To  this 
report  the  respondent  filed  objections  and  ex- 
cations,  consisting  of  nine  paragraphs, 
which  are,  in  substance  and  effect  that  the 
findings  of  the  referee  are  not  supported  b; 
the  evidence,  and  praylag  that  such  report 
be  not  approved.  With  this  contention  of 
counsel  for  respondent  we  camiot  agree.  As 
hereinbefore  stated,  this  Is  a  companion  case 
of  State  ex  rel.  Dale  et  al.  v.  .Vemor  et  al., 
supra,  in  which  the  rales  of  law  applicable 
herein  were  announced  by  this  court  in  the 
syllabus  of  said  case,  and,  the  facts  being 
the  same,  are  controlling  in  the  instant  case. 

We  have  examined  the  entire  record,  and 
the  findings  of  fact  of  the  referee  are  ap- 
proved. It  Is  therefore  ordered  that  the 
respondent  be,  and  he  is  hereby,  suspended 
from  the  practice  of  law  in  this  state  for  a 
period  of  six  months. 

RAINEY,  C.  J.,  and  KANE,  HARRISON, 
PITCHFORD,  HIGGINS,  and  BAILET,  J  J., 
concur. 
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WEAVER  V.  DRAKE  at  iL     (No.  10787.) 
(Svpreme  Court  of  Oklahoma.    Oct  12,  1920.) 

(Syttabus  Iv  t&e  Court.) 

1.  Fee  eimple  estate  aseuffled,  unlets  limited. 

Brery  estate  in  land  which  shall  be  grant- 
ed, conveyed,  or  demised  by  deed  or  will,  shall 
be  deemed  an  estate  in  fee  simple  and  of  in- 
heritimce,  unless  limited  by  express  words. 
Section  1214.  Comp.  Laws  1909;  section  1176, 
Bev.  Laws  1910. 

2.  Estoppel  «3>22(2)— Grantor  ef  fee  there- 
after estopped  from  denying  conveyance  of 
each  estate. 

The  grantee  of  an  estate  in  fee  simple  may 
thereafter  be  estopped  from  denying  that  he 
conveyed  such  an  estate,  and  this  on  the  prin- 
ciple that,  when  a  man  has  by  his  deed  averred 
or  affirmed  or  covenanted,  or  by  his  act  ad- 
mitted, that  a  fact  Is  true,  he  shall  not  after- 
ward be  permitted  to  deny  or  contradict  or  dis- 
prove it. 

8.  Appeal   and    error  «=>  1 009  (4)— Trial   ^=> 
404(4)— Presofflptlon  Is  In  favor  of  flndlng 
of  court  In  equitable  aetlon;   general  finding 
it  ■  flndlng  of  special  facts  necessary  to  sus- 
tain It 
In  an  equitable  action,  the  presumption  is 
in  favor  of  the  finding  of  the  trial  court,  and 
it  win  not  be  set  aside  unless  clearly  against 
the  weight  of  the  evidence.    Where  the  finding 
of  the  trial  court  is  general,  such  finding  is 
■  finding  of  each  special  tiling  necessary  to 
sustain  the  general  finding. 

4.  Estoppel  «=322(2),  27(2),  37-GraBtor,  re- 
citing his  seisin  or  possession,  and  his  privies, 
estopped  from  thereafter  denying  It 
Whatever  may  be  the  form  or  nature  of 
the  conveyance  used  to  pass  real  property,  if 
the  grantor  sets  forth  on  the  face  of  the  in- 
•troment,  by  way  of  recital  or  averment  that 
he  is  seised  or  possessed  of  a  particular  es- 
tate in  the  premises,  and  which  estate  the  deed 
purports  to  convey,  or,  what  is  the  same  thing, 
if  the  seisin  or  possession  of  a  particular  es- 
tate is  affirmed  in  the  deed,  either  in  express 
terms  or  by  necessary  implication,  the  gran- 
tor and  all  persons  in  privity  with  him  shall 
be  estopped  from  ever  afterwards  denying  that 
he  was  so  seised  and  possessed  at  the  time  he 
made  the  conveyance.  The  estoppel  works  up- 
on ttie  estate,  and  binds  an  after-acquired  titie 
as  between  parties  and  privies. 

Sb  Estoppel    «=>22(2)— Grantor,   reciting    Ms 
seisin  or  possession,  held  estopped  from  there- 
after denying  It. 
Where  the  deed  recites  or  affirms,  express- 
ly or  impliedly,  that  the  grantor  is  seised  of 
a  particular  estate  which  the  deed  purports  to 
convey,  and  upon  the  faith  of  which  the  bar- 
gain was  made,  he  will  be  thereafter  estopped 
to  deny  that  such  an  estate  was  passed  to  his 
Tendee,  although  the  deed  contains  no  covenant 
of  warranty  at  all;    and  the  rule  accords  with 
common  honesty  and  fair  dealing. 


T.  DBAKX  AS 

P.) 

6.  Trusts   «»I02(I)— Purehaaar   from   eileat 

held  not  autitled  to  hold  attorney  at  trat- 

tee. 

The  right  to  hold  the  attorney  as  trustee 

does  not  extend  to  one  purchasing  from  the 

client  under  the  facts  in  this  case. 

Appeal  from  District  Court  Stephena  Coun- 
ty; (3ham  Jones,  Judge. 

Action  by  Llllle  S.  Weaver  against  R.  C. 
Drake  and  others  to  quiet  title  to  certain 
lands  in  Stephens  county,  Okl.  From  a  Judg- 
ment decreeing  title  in  a  certain  30-acre  tract 
thereof  In  the  defendant  H.  C.  Drake,  and  a 
certain  oil  and  gas  mining  lease  thereon  to 
the  defendant  Naomi  C.  Kerns,  plaintiff  ap- 
peals.   Affirmed. 

Bond  &  Kolb,  of  Duncan,  for  plalntMC  In 
error. 

Womack  &  Brown,  of  Duncan,  and  Drake 
&  Drake,  of  Hugo,  for  defendant  in  error, 
Drake. 

B.  O.  Nelson,  of  Duncan,  for  defendant  in 
error.  Kerns. 

HIGOINS,  J.     The  80  acres  Involved  in 

this  controversy  was  the  homestead  allotment 
of  Mattie  Bacon,  daughter  of  Daniel  Bacon, 
who  died  October  6,  1904.  On  December  27, 
1910,  plaintiff,  while  in  possession  thereof  and 
claiming  title  thereto,  together  with  others, 
deeded  this  SO  acres  to  J.  W.  Teams,  Jr., 
under  the  following  Instrument: 

"Know  all  men  by  these  presents,  that  Wil- 
liam I.  Gilbert  and  Lucy  Gilbert,  husband  and 
wife,  and  John  A.  Weaver  and  Lilly  S.  Weaver, 
husband  and  wife,  parties  of  the  first  part  in 
consideration  of  the  sum  of  two  thousand  two 
hundred  fifty  ($2,260.00)  dollars  in  hand  paid, 
the  receipt  of  which  is  hereby  acknowledged, 
do  hereby  grant  sell,  and  convey  unto  J.  W. 
Teams,  Jr.,  party  of  the  second  part  the  fol- 
lowing real  property  and  premises  situate  in 
Stephens  county,  state  of  Oklahoma,  to  wit: 
The  east  half  of  the  northwest  quarter  of  the 
northeast  quarter  and  southwest  quarter  of  the 
northeast  qnarter  of  the  northeast  quarter,  sec- 
tion 8,  township  1  south,  range  7  west  contain- 
ing thirty  (SO)  acres,  together  with  all  the 
improvements  thereon  and  the  appurtenances 
thereto  belonging.  To  have  and  to  hold  said 
described  premises  unto  the  said  party  of  the 
second  part  his'  heirs  and  assigns,  forever, 
free,  dear,  and  discharged  of  and  from  the 
claims  of  all  persons  whomsoever  claiming  by, 
through,  or  under  us,  or  either  of  us. 

"Signed  and  delivered  this  27th  day  of  Decem- 
ber, 1910.  "W.  I.  GUbert 
•Oiucy  GUbert 
"John  A,  Weaver, 
LiUie  8.  Weaver." 

Some  time  thereafter  the  defendant  R.  0. 
Drake  commenced  suit,  as  attorney  for  Dan- 
iel Bacon,  to  recover  the  interest.  If  any  he 
bad,  of  Daniel  Bacon  in  the  Mattie  Bacon  al- 
lotment, comprising  something  in  excess  of 
100  acres,  and  including  this  particular  SO- 
acre  tract,  under  a  contract  providing  for  a 
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50  per  cent  contingent  fee,  but  which  con- 
tract waa  later  modlfled  to  provide  for  the  30- 
acre  tract  in  ccmtroversy  herein  as  attorney 
fee,  in  lien  of  the  50  per  cent  Daniel  Bacon 
thereafter,  on  August  3,  1917,  without  notice 
to  his  attorney,  sold  to  Minnie  Savage,  agent 
of  the  plaintiff,  his  daim  to  all  the  lands  in- 
volved in  the  suit  and  Minnie  Savage,  on 
OctoI>er  6,  1917,  deeded  to  plaintiff.  Defend- 
ant R.  0.  Drake  holds  quitclaim  deeds  from 
A.  N.  Wise,  devisee  of  J.  W.  Teams,  Jr.,  and 
Naomi  C.  Kerns,  devisee  of  A.  N.  Wise,  under 
deeds  of  September  8,  1916,  and  August  24, 
1916,  respectively. 

The  material  errors  assigned  are  that  the 
trial  court  erred  in  finding  and  holding  that 
the  conveyance  of  October  27,  1910,  recited 
herein,  vested  any  interest  thereafter  acquir- 
ed by  the  plaintiff  Lillie  S.  Weaver  in  said 
lands;  that  the  quitclaim  deeds  executed  Au- 
gust 24,  1916,  by  Naomi  C.  Kerns  to  R.  0. 
Drake,  and  on  September  8,  1916,  by  A.  N. 
Wise  to  defendant  R.  O.  Drake,  operated  to 
vest  in  said  R.  G.  Drake  an  interest  in  lands 
thereafter  acquired  by  plaintiff  Lillie  S. 
Weaver ;  that  the  oil  and  gas  mining  lease 
executed  on  August  24,  1916,  by  defendant  R. 
C.  Drake  to  defendant  Naomi  C.  Kerns,  was 
a  good  and  valid  oil  and  gas  mining  lease  on 
said  lands,  and  that  the  said  R.  C.  Drake  had 
full  and  complete  authority  to  execute  and 
deliver  the  same ;  that  although  the  relation 
of  attorney  and  client  existed  between  defend- 
ant R.  C.  Drake  and  Daniel  Bacon  by  reason 
of  an  action  filed  and  then  pending  in  the  dis- 
trict court  of  Stephens  county,  Okl.,  involving 
the  lands  in  this  action,  at  the  time  of  the 
execution  and  delivery  of  the  conveyances 
from  the  said  Naomi  C.  Kerns  and  A.  N.  Wise 
to  the  said  B.  C.  Drake,  that  the  title  thereby 
conveyed  by  the  said  grantors  of  the  defend- 
ant R.  C.  Drake. did  not  inure  to  the  benefit 
Of  his  client's  grantee,  Lillie  S.  Weaver. 

The  questions  material  to  dispose  of  the 
foregoing  assignments  and  for  the  determina- 
tion of  this  case  are:  Did  the  conveyance  of 
December  27,  1910,  recited  herein,  convey  any 
Interest  which  might  thereafter  be  acquired 
in  the  lands  Involved  herein  by  the  plaintiff 
LllUe  S.  Weaver?  And  could  the  defendant 
R.  C.  Drake  acquire  the  interests  of  the  gran- 
tors of  the  plaintiff  Lillie  S.  Weaver  in  said 
lands  nnder  the  deed  of  December  27,  1910, 
while  acting  as  attorney  for  Daniel  Bacon 
in  a  suit  involving  title  to  these  and  other 
lands? 

[1, 2]  If  the  deed  of  December  27,  1910,  is, 
as  plaintiff  contends,  a  mere  quitclaim  deed, 
purporting  to  convey  only  the  then  interests 
of  the  grantors,  and  the  plaintiff  was  noi 
then  seized  of  the  lands  in  controversy,  and 
thereafter  became  seized  thereof,  she  might 
not  be  estopped  from  setting  up  the  title 
thereafter  acquired.  But  such  does  not  ap- 
pear to  be  the  case.  The  plaintiff  and  others 
had  apparently  conveyed  to  J.  W.  Teams,  Jr., 
under  the  belief  that  they  bad  a  fee-simple 


title  and  for  a  consideration  which  Is  not  * 
shown  to  have  been  less  than  the  then  value 
of  the  land.  The  burden  is  therefore  upos 
them,  and  not  upon  the  defendant  of  proving 
that  this  conveyance  was  a  mere  quitclalni 
deed,  and  unless  it  appears  upon  the  face 
of  the  instrnment  that  it  is  a  quitclaim  deed, 
the  presumption  will  be  to  the  contrary.  Sec- 
tion 1214,  Compiled  Laws  1909  (section  1175, 
R.  L.  1910),  provides: 

"Every  estate  la  land  which  shall  be  granted, 
conveyed  or  demised  by  deed  or  will,  shall  be 
deemed  an  estate  in  fee  simple  and  of  inher- 
itance, mileBs  limited  by  express  words." 

See  Brady  et  al.  v.  Bank  of  Commerce  of 
Coweta  et  al.,  41  Okl.  473, 138  Pac.  1020,  Ann. 
Cas.  1915B,  1019. 

The  grantor  of  an  estate  in  fee  simple  may 
thereafter  be  estopped  from  denying  that  be 
conveyed  such  an  estate,  and  this  on  the  priiv- 
clple  that,  when  a  man  has  by  his  deed  aver- 
red or  afSrmed  or  covenanted,  or  by  his  act 
admitted,  that  a  fact  is  true,  he  shall  not 
afterwards  be  permitted  to  deny  or  contradict 
or  disprove  it.  Bell  v.  Twilight,  26  N.  H.  411; 
Lindsay  v.  Freeman,  83  Tex.  263,  18  S.  W. 
727. 

In  T.  &  P.  Ry,  Co.  v.  El  Paso  &  N.  E.  B,  Co. 
(Tex.  av.  App.)  156  S.  W.  561,  564,  it  is  said: 

"  *  •  *  In  case  it  is  doubtful  whether  the 
grantor  intended  to  convey  the  premises  or 
merely  its  right  or  chance  of  title,  it  became 
a  question  of  fact  to  be  determined  in  the  light 
of  the  surromiding  circamstances.  ThreadgiU 
V.  Bickerstaff,  87  Tex.  520,  29  8.  W.  767; 
Harrison  v.  Boring,  44  Tex.  262;  Breen  v. 
Morehead,  126  S.  W.  650.  This  issne  of  fact 
by  the  trial  court  was  resolved  against  appel- 
lant,  and  the  deed  will  be  treated  as  a  con- 
veyance of  the  property  therein  described,  rath- 
er than  a  quitdaim." 

[3-6]  In  an  equitable  action  in  this  Juris- 
diction, presumption  is  in  favor  of  the  finding 
of  the  trial  court  and  same  will  not  be  set 
aside,  unless  clearly  against  the  weight  of  the 
evidence.  Town  of  Rush  Springs  v.  Boitley, 
75  Okl.  119,  182  Pac.  664;  Bllby  v.  Stewart 
55  Okl.  767,  153  Pac.  1173.  Where  the  find- 
ing of  the  trial  court  Is  general,  such  finding 
is  a  finding  of  each  special  thing  necessary 
to  sustain  the  general  finding.  Jackson  v. 
Bates,  170  Pac.  897;  McKenna  v.  Terry  Const 
Co.,  53  Okl.  202,  155  Pac.  1158. 

In  Lindsay  v.  Freeman,  83  Tex.  269,  18  S. 
W.  727,  the  court  said: 

"It  does  not  appear  from  the  record  wheth- 
er or  not  the  deed  contains  a  covenant  of  war- 
ranty. We  apprehend  that  it  does  not,  and  thus 
treat  it  The  question  then  arises:  Is  this 
conveyance  such  as  to  pass  by  estoppel,  against 
the  grantors  to  the  grantee  Graves,  and  to  his 
assigns,  any  title  in  the  land  subsequently  ac- 
quired by  the  grantors?  If  such  be  its  effect, 
the  errors  complained  of  will  not  require  a  re- 
versal of  the  judgment  Article  999  of  Paschal's 
Digest,  in  force  when  the  deed  in  question  was 
executed,  provided  that  'every  estate  in  lands 
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which  shall  hereafter  be  granted,  conveyed,  or 
devised  to  one,  althoQKh  other  words  hereto- 
fore necessary  at  common  law  to  transfer  an 
estate  in  fee  simple  be  not  added,  shall  be 
deemed  a  fee  simple,  if  a  less  estate  be  not 
limited  by  express  words,  or  do  not  appear  to 
have  been  granted,  conveyed,  or  devised  by 
construction  or  operation  of  law.'  Oonstnung, 
therefore,  the  instrument  in  question  in  the 
light  of  this  provision,  the  grantors  must  be 
held  to  have  intended  to  convey  to  Benjamin 
F.  Graves  an  estate  in  fee  simple.  A  less  es- 
tate was  neither  limited  by  express  words,  nor 
appears  to  have  been  conveyed  by  construction 
or  by  operation  of  law.  ^e  intention  of  the 
grantors  to  convey  an  estate  in  fee  simple 
thus  appears  upon  the  face  of  the  instrument. 

*  *  *  This  instrument  is  not  a  mere  quit- 
claim, or  a  release  or  a  conveyance  of  the  right, 
title,  and  interest  which  the  grantors  then 
had.  It  purports  'to  convey  the  lands  and  land 
certificates,*  and,  purporting  to  convey  them 
in  fee  simple,  it  purports  to  convey  an  abso- 
lute, indefeasible  title.  It  is  such  an  instru- 
ment as  would  protect  a  bona  fide  purchaser. 

*  •  •  If  the  grantors  the  Lowery  sisters  did 
not  possess  the  estate  which  the  deed  purports 
to  convey,  nevertheless,  as  it  was  their  dear 
intention,  shown  by  the  deed,  to  convey  a 
fee  simple,  they  and  their  privies,  whether  in 
Uood,  in  estate  or  in  law,  are  estopped  to  claim 
by  an  after-acquired  title,  though  the  deed 
contains  no  warranty.  The  language  in  the 
deed  whereby  the  grantors  convey  the  fee- 
simple  estate  in  the  land  constitutes  a  recital 
which  imports  on  assertion  by  them  t|iat  they 
are  the  owners  in  fee  simple  of  the  lafad;  and, 
having  thus  asserted  the  fact  of  tbeii;  owner- 
ship, the  grantors  are  estopped  to  deny  such 
fact" 

In  85  U  B.  A.  (N.  S.)  11S4,  note,  It  Is  said: 

"^t  follows  that  the  rule  of  nonestoppel  is 
only  applicable  to  a  deed  or  bargain  and  sale 
by  release  or  quitclaim,  in  the  strict  and  proper 
sense  of  that  species  of  conveyance.  And 
therefore,  if  the  deed  bears  on  its  face  evidence 
that  the  grantors  intended  to  convey,  and  the 
grantee  expected  to  become  invested  with,  an 
estate  of  a  particular  description  or  quality, 
or  tiiat  the  bargain  had  proceeded  upon  that 
footing  between  the  parties,  then,  although  it 
may  not  contain  any  covenants  of  title  in  the 
technical  sense  of  the  term,  still  the  legal  oper- 
ation and  effect  of  the  instrument  will  be  as 
binding  npon  the  grantor  and  those  claiming 
under  him,  in  respect  to  the  estate  thus  de- 
scribed, as  if  a  formal  covenant  to  that  effect 
had  been  inserted;  at  least,  so  far  as  to  es- 
top them  from  ever  afterwards  denying  that 
be  was  seised  of  the  particular  estate  at  the 
time  of  the  conveyance.  Van  Rensselaer  v. 
Kearney,  11  How.  287,  13  L.  Ed.  703;  Clark 
V.  Baker,  14  Cal.  612,  76  Am.  Dec.  449;  Ha- 
big  V.  Dodge,  127  Ind.  31,  26  N.  B.  182;  Steph- 
enson T.  Boody,  139  Ind.  60,  38  N.  £.  831 ;  Mo- 
Adams  V.  BaUey.  169  Ind.  518,  13  L.  R.  A.  (N. 
S.)  1003,  124  Am.  St.  Rep.  240,  82  N.  B.  1057; 
Hagensiok  v.  Castor,  53  Neb.  495,  78  N.  W. 
932;  Hannon  v.  Christopher,  34  N.  J.  Bq.  466; 
Jackson  ex  dem.  Yarick  v.  Waldron,  13  Wend. 
178;  Snsman  v.  Loomis,  11  Ohio,  476;  Lind- 
aay  t.  Freeman,  83  Tex.  263,  18  &  W.  727; 
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Garrett  v.  MeCIain,  18  Tex.  Civ.  App.  245,  44 

S.  W.  47;  Breen  v.  Morehead  (Tex.  Civ.  App.) 

126  S.  W.  650;  Reynolds  v.  Cook,  83  Va.  817, 

5  Am.  St  Rep.  317,  3  S.  B.  710." 

In  Van  Renssdaer  r,  Kearney  et  aL,  11 
How.  297,  326,  13  L.  Ed.  703,  Mr.  Justice  Nel- 
son, speaking  for  the  Supreme  Court  of  the 
United  States,  said: 

"The  principle  deducible  from  these  authori- 
ties seems  to  be  that,  whatever  may  be  the 
form  or  nature  of  the  conveyance  used  to  pass 
real  property,  if  the  grantor  sets  forth  on  the 
face  of  the  instrument,  by  way  of  recital  or 
averment  that  he  is  seised  or  possessed  of  a 
particular  estate  in  the  premises,  and  which 
estate  the  deed  purports  to  convey,  or,  what  is 
the  same  thing,  if  the  seltin  or  possession  of  a 
particular  estate  Is  affirmed  in  the  deed,  ei- 
ther in  express  terms  or  by  necessary  implica- 
tion, the  grantor  and  all  persona  in  privity  with 
him  shall  he  estopped  from  ever  afterwards  de- 
nying that  he  was  so  seised  and  possessed 
at  the  time  he  made  the  conveyance.  The  es- 
toppel works  upon  the  estate,  and  binds  an 
after-acquired  title  aa  between  parties  and 
privies." 

For  further  annotations  on  the  foregoing 
case,  see  Rose's  Notes,  vol.  4,  p.  353. 

In  Reyncdds  v.  Cook,  83  Va.  817,  821,  8  S. 
E.  710,  713,  6  Am.  St  Rep.  817,  819,  It  Is 
said: 

"The  rule  la  weU  established  that  where  the 
deed  recites  or  affirms,  expressly  or  impliKdly, 
that  the  grantor  is  seised  of  a  particular  es- 
tate which  the  deed  purports  to  convey,  and 
upon  the  faith  of  whidt  the  bargain  was  made, 
he  will  be  thereafter  estopped  to  deny  that 
such  an  estate  was  passed  to  his  vendee,  al- 
though the  deed  contains  no  covenant  of  war- 
ranty at  all.  And  the  rule  accords  with  common 
honesty  and  fair  dealing." 

See,  also,  Manpin  on  Marketable  Title  to 
Real  Estate  (2d  Ed.)  |  208 ;  Devlin  on  Deeds, 
i  950;    Rawle  on  Covenants  (6th  Ed.)  i  247. 

We  think  that  the  trial  court  did  not  err 
in  holding  that  plaintiff  had  no  title  which 
she  could  assert  to  the  lands  deeded  by  her  to 
J.  W.  Teams,  Jr.,  by  the  Instrument  of  Decem- 
ber 27,  1910,  by  reason  of  the  conveyances 
recited  in  the  record  from  various  persons 
claiming  to  be  the  heirs  of  Mattle  Bacon,  and 
that  she  Is  estopped  from  setting  up  after- 
acquired  title  to  the  lands  conveyed  by  the 
deed  of  December  27,  1910. 

[6]  It  then  remains  to  determine  whether 
the  title  acquired  by  defendant  R.  O.  Drake 
to  the  lands  in  controversy,  while  acting  as  at- 
torney for  Daniel  Bacon,  Is  superior  to  the 
claim  of  plaintiff  Lillle  S.  Weaver.  Plaintiff 
contends  that  defendant  Drake,  having  ac- 
quired title  while  acting  as  attorney  for  Dan- 
iel Bacon,  now  holds  in  trust  for  her  as  his 
grante&  The  right  to  hold  the  attorney  as 
trustee  does  not  extend  to  one  purchasing 
from  the  client  with  full  knowledge  of  the 
facts,  as  was  the  case  herein.  6  C.  J.  683; 
Co^an  T.  Barret,  18  Ma  267.    Moreover,  the 


Digitized  by 


Google 


4A 


lOS  PAOIFIO  BBPOBTEB 


(OkL 


land  Is  dalmed  by  the  defendant  under  a 
contingent  agreement  with  his  client,  which 
agreement  is  not  denied  by  the  client  Con- 
tingent fees  are  in  this  state  permitted  by 
statute.  Section  248,  R.  L.  1910.  Their  valid- 
ity is  generally  sustained,  and  such  fees  are 
enforceable.  Allen  ▼.  Shepherd,  169  Paa 
1116;  Culver  v.  Diamond,  167  Pac.  223;  Her- 
man Const.  Co.  V.  Wood,  S5  Okl.  103, 128  Pac. 
809;  6  C.  J.  740;  2  R.  O.  L.  1089. 

What  has  been  said  as  to  the  foregoing  dis- 
poses of  the  other  errors  assigned  by  the 
plaintiff.  There  appears  to  be  merit  In  the 
contention  made  by  the  defendants  that  plain- 
tiff  failed  to  show  that  she  was  not  seised  of 
the  lands  at  the  time  of  her  deed  of  Decem- 
ber 27,  1910,  or  that  she  had  thereafter  ac- 
quired title  to  said  lands,  but  what  has  here- 
tofwe  been  said  makes  it  nnnecessary  to  de- 
termine this  contention. 

For  the  reasons  stated,  the  judgment  of  the 
trial  court  is  afiSrmed. 

RAINET,  O.  J.,  and  HARBISON,  KANE, 
PITCHFORD,  JOHNSON,  McNEIIiL,  BAIL- 
E}7,  and  RAMSEY,  JJ.,  concur. 


HENORIX  V.  STATE.     (No.  A-3567.) 

(Criminal  Ourt  of  Appeals  of  Oklahoma. 
Not.  12,  1920.) 

(Syllabut  (y  Editorial  Staff.) 

Criminal  law  <3=>l  1 82— Conviction  afflrmed  for 
failure  to  prosecute  appeal. 
An  appeal,  taken  bj  filing  a  duly  certified 
transcript  of  the  record  proper  in  the  CriminaJ 
Court  of  Appeals,  and  in  the  absence  of  any 
brief  for  appellant  and  of  any  appearance  on 
his  behalf,  when  the  case  was  called  for  final 
submission,  woald  be  affirmed,  on  motion  of  tbe 
Attorney  General,  for  failure  to  prosecute  tlie 
appeal. 

Appeal  from  County  Covat,  Atoka  County; 
J.  M.  Humphreys,  Judge. 

John  Hendrix  was  convicted  of  a  violation 
of  the  prohibitory  liquor  law,  and  he  appeals. 

Afflrmed. 

C.  McCasland,  of  Atoka,  for  plaintiff  In 
error. 

The  Attorney  General  and  W.  C.  Hall,  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error  was 
convicted  on  an  information  charging  that 
he  did  unlawfully  furnish  to  one  Wilburn 
Thompson  one  pint  of  intoxicating  liquor,  and 
in  accordance  with  the  verdict  of  the  Jury 
was  sentenced  to  be  confined  In  the  county 
Jail  for  30  days  and  pay  a  fine  of  $50.  From 
the  judgment  an  appeal  was  taken  by  filing 
a  duly  certified  transcript  of  the  record  prop- 


er In  this  court  on  June  12,  191S.  No  brief 
has  been  filed,  and  no  appearance  made  on 
behalf  of  the  plaintiff  In  error,  when  the  case 
was  called  for  final  submlssirai.  Tbe  motion 
of  the  Attorney  General  to  affirm  the  judg- 
ment for  failure  to  prosecute  the  appeal  bt 
therefore  affirmed. 


WEBBER  V.  STATE.    (No.  A-3560.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Nov.  12,  1820.) 

(SvOabut  by  BUtorial  Btaf.) 

1.  Crimlaal  law  «=3594(3)— Continuance  for 
Immaterial  testimony  of  absent  witnesses 
not  procurable  was  properly  denied. 

Tbe  denial  of  defendant's  motion  for  a  con- 
tinuance on  account  of .  the  absence  of  two 
witnesses  was  not  error,  where  their  alleged 
testimony,  if  given,  was  immaterial  to  the  is- 
sue, and  where  it  was  not  shown  that  the  at- 
tendance of  either  of  the  witnesses  could  be 
procured  at  the  next  term  of  court  had  the 
continuance  been  granted. 

2.  Criffllnai  law  iS=>992— Jwloment  and  son. 
fence  held  to  conform  to  verdict  and  Infor- 
mation. 

The  journal  entry  of  judgment,  reciting 
that  the  court,  having  fully  considered  the  ver- 
dict, finds  defendant  guilty  of  tbe  unlawful  pos- 
session of  intoxicating  liquor,  as  charged  in 
the  information,  was  an  apparent  clerical  er- 
ror, as  the  record  riiowed  that  defendant  was 
brought  before  the  6ourt  for  judgment  and  sen- 
tenced for  unlawfully  transporting  intoxicating 
liouor.  ns  charged  in  the  information;  and, 
where  the  record  clearly  showed  a  charge,  con- 
viction, and  sentence  for  unlawful  transpor- 
tation, the  contention  that  the  judgment  and 
sentence  did  not  conform  to  the  verdict  and 
information  was  without  merit. 

3.  Criminal  law  «=>9I9(5)— Objection  to  re- 
marks of  county  attorney  cannot  be  first 
raised  In  the  motion  for  a  new  trial. 

A  contention  that  the  county  attorney  in 
his  closing  argument  made  prejudidal  remarks 
not  supported  by  the  evidence  may  not  be  first 
raised  in  the  motion  for  new  triaL 

Appeal  from  Superior  Court,  Muskogee 
County ;   Guy  F.  Nelson,  Judge. 

Lum  Webber  was  convicted  of  unlawfully 
transporting  Intoxicating  liquors,  and  he  ap- 
peals.   Affirmed. 

John  Watkins,  of  Muskogee,  for  plalntllt 
In  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C  Hall 
and  E.  L.  Fulton,  Asst.  Ati^s.  Gen.,  for  tbe 
State. 

PER  CURIAM.  This  is  an  appeal  from  the 
superior  court  of  Muskogee  county,  wherein 
the  defendant,  Lum  Webber,  was  convicted 
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of  the  crime  oi  onlawfiiUy  transporttng  in- 
toxlcattng  Uqnors,  and  sentenced  to  serre  a 
term  of  tdx  Bwntha'  Imprisonment  in  the 
coant7  Jail  and  to  paj  a  fine  of  $150. 

[1]  It  is  first  contended  that  the  trial  coort 
3rred  in  overmllns  defendant's  motion  for 
■  continnance  on  account  of  the  absence  of 
two  witnesses.  This  assignment  of  error  is 
without  merit  for  two  reasons:  (1)  Because 
the  testimony  which  it  is  alleged  these  wit- 
nesses would  have  given  if  in  attendance  was 
clearly  immaterial  to  the  issue ;  (2)  because 
It  is  not  shown  that  the  attendance  of  either 
of  the  witnesses  could  be  procured  at  the 
next  term  of  court  had  the  continuance  been 
granted. 

It  Is  next  contended  that  the  evidence  is 
Insufficient  to  support  the  verdict.  An  exam- 
Ination  of  the  record  discloses  ample  evi- 
dence to  support  the  verdict,  and,  further, 
no  substantial  defense  was  made  to  the 
charge. 

[2]  It  Is  also  contended  that  the  judgment 
and  sentence  of  the  court  does  not  conform 
to  the  verdict  and  information.  This  assign- 
ment is  equally  without  merit.  There  is 
a  recital  in  the  journal  entry  of  judgment 
to  the  effect  that  "the  court,  having  fully 
considered  the  verdict  of  the  jury,  finds  de- 
fendant gnllty  of  the  unlawful  possession  of 
Intoxicating  liquors,  as  charged  in  the  in- 
formation,'' but  such  recital  is  apparently 
a  clerical  error,  because  the  record  discloses 
that  when  defendant  was  brought  before  the 
court  for  judgment  and  sentence  that  sen- 
tence was  pronounced  against  him  for  the 
crime  of  unlawfully  transiwrting  intoxicating 
liquors  as  charged  In  the  information ;  it  is 
clear  from  the  entire  record  that  defendant 
was  diarged  with,  convicted,  and  sentenced 
for,  the  crime  of  transporting  intoxicating 
liquors,  as  charged  in  the  information. 

(31  It  is  also  contended  that  the  county 
attorney,  in  bis  closing  argument,  made 
prejudicial  remarks  not  supported  by  the 
evidence.  There  is  no  recital  In  the  case- 
made  certified  to  by  the  trial  judge  that  the 
county  attorney  made  the  remarks  complain- 
ed of.  The  motion  for  a  new  trial  contains 
a  ground  to  the  effect  that  the  county  attor- 
ney made  certain  remarks  to  which  defend- 
ant objected  and  excepted. 

In  Irvine  v.  State,  10  Okl.  Cr.  4,  183  Pac. 
259,  it  is  held: 

"ObjectioQS  to  the  argument  of  the  county 
attorney  placed  in  the  case-made  by  counsel 
for  a  defendant  will  not  be  considered  unless 
they  are  included  in  the  redtals  made  by  the 
trial  judge,  and  nnless  they  also  set  out  the 
laafiiage  used  by  the  county  attorney  and  show 
that  the  same  wag  excepted  to  at  the  time." 

The  record  containing  no  recital  properly 
c»tlfied  to  by  the  trial  judge,  setting  out  the 
language  used  by  the  county  attorney  and 


sboiwlng  that  the  same  was  proptitij  excepted 
to  at  the  time,  there  is  no  question  raised 
by  this  assignment  which  may  be  considered 
on  appeal.  Questions  of  this  character  may 
not  be  raised  for  the  first  time  in  the  motion 
for  a  new  trial. 

Finding  no  prejudicial  error  in  the  record, 
the  judgment  of  conviction  is  affirmed,  the 
term  of  imprisonment  to  begin  on  the  date 
of  the  delivery  of  defendant  into  the  custody 
of  the  aherifl  of  Muskogee  county. 


BRUMLEY  V.  STATE.    (NO.  A-3543.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Nov.  10,  1920.) 

(St/Oabut  hy  Editorial  BtaffJ 

1.  Indlotment  and  Information  «=3i90  —  Oae 
aooused  of  manufacturino  whisky  may  be 
oonvlcted  of  attempt 

Under  Rev.  Laws  1910,  {  8928,  defendant 
could  have  been  charged  with  manufacturing 
whisky  and  convicted  of  an  attempt  to  com- 
mit the  offense. 

2.  Indlotment  and  Information  ^=9192— Where 
evidence  shows  only  attempt,  conviction  of 
oompleted  offense  will  be  reversed. 

Althoogh,  under  Rev.  Laws  1910,  {  6023, 
defendant,  accused  of  manufacturing  whisky, 
could  have  been  convicted  of  attempt,  where 
the  jury  was  not  instructed  thereon,  and  the 
evidence  tended  to  show  an  attempt  only,  u 
conviction  of  the  completed  offense  of  manu- 
facturing whisky  will  be  reversed  because  of 
insufficient  evidence. 

Appeal  from  County  Court,  Atoka  County; 
J.  M.  Humphreys,  Judge. 

T.  P.  Brumley  was  convicted  of  the  crime 
of  manufacturing  whisky,  and  he  appeals. 
Reversed  and  remanded. 

J.  H.  Gernert,  of  Atoka,  for  plaintiff  in 
error. 

S.  P.  Freellng,  Atty.  Qen.,  and  E.  K  Fulton, 
Asst.  Atty.  Gen.,  for  the  Stote. 

PER  CURIAM.  This  is  an  appeal  from  a 
judgment  of  conviction  rendered  against  de- 
fendant in  the  county  court  of  Atoka  county 
on  the  15tb  day  of  February,  1910,  for  manu- 
facturing whisky,  the  defendant  being  sen- 
tenced to  serve  a  term  of  six  months'  impris- 
onment in  the  county  jail  and  to  pay  a  flue 
of  $500.  ITrom  this  judgment  he  has  ap- 
pealed, and  contends  that  the  evidence  is 
wholly  insufficient  in  law  to  sustain  the  con- 
viction. 

With  this  contention  the  court  is  impelled 
to  agree.  Defendant  was  charged  with  the 
crime  of  manufacturing  whisky,  and  an  ex- 
amination of  the  record  discloses  evidence 
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tending  to  establish  an  attempt  only  to  manu- 
facture whisky.  There  Is  an  entire  absence  of 
proof  In  the  record  that  defendant,  although 
It  might  reasonably  be  Inferred  from  the 
evidence  that  he  was  engaged  in  the  process 
of  distilling  whisky,  ever  made  any  of  the 
finished  distilled  prodnct  known  as  whisky,  as 
charg^ed  In  the  information. 

[1,2]  Under  section  5923,  Revised  Laws 
1910,  defendant  could  be  charged  with  the 
commission  of  an  ottense,  and  convicted  onjly 
of  an  attempt  to  commit  the  offense.  In  this 
case,  however,  the  Jury  was  not  instructed 
that  defendant  could  be  convicted  of  an  at- 
tempt to  commit  the  offense,  and  the  verdict 
finds  defendant  guilty  of  the  crime  of  manu- 
facturing whisky,  and  the  Judgment  conforms 
to  the  verdict.  Had  the  theory  of  defendant's 
guilt  of  an  attempt  to  commit  the  offense 
charged  been  submitted  to  the  Jury,  there 
would  be  reason  for  holding  the  evidence  in- 
sufiiclent  to  sustain  such  a  conviction.  How- 
ever, as  this  was  not  done,  and  as  the  evi- 
dence falls  short  of  showing  a  completed 
crime,  the  Judgment  of  conviction  must  be  re- 
versed because  of  Insufficient  evidence  to  sus- 
tain It. 

It  is  ordered,  therefore,  that  the  Judgment 
of  conviction  be,  and  the  same  is  hereby,  re- 
versed, and  the  cause  remanded  to  the  trial 
court  for  further  proceedings  not  inconsistent 
with  this  opinion. 


HEL8EY  V.  STATE.      (No.  A-3343.) 

(Criminal   Court  of  Appeals  of  Oklahoma. 
Nov.  16, 1920.) 

(ByUabiti  hy  <A«  Court.) 

False  pretenses  <&=>!— Proof  required  to  sus- 
tain  oonvletlon  stated. 

In  order  to  sustain  the  conviction  for  ob- 
tainiDg  money  under  false  pretenses,  it  must 
be  shown  that  there  was  a  false  representation 
as  to  an  existing  fact  or  past  event,  relied  upon 
by  the  party  defrauded  as  true,  and  such  false 
representation  must  be  the  motive  cause  which 
induced  the  owner  to  part  with  his  property. 

Appeal  from  District  Court,  Ottawa  Coun- 
ty;  Preston  S.  Davis,  Judge. 

B.  A.  Helsey  was  convicted  of  the  offense 
of  obtaining  money  by  false  pretenses,  and 
he  appeals.    Reversed  and  remanded. 

Clyde  Morsey,  of  Miami,  for  plaintiff  in 
error. 

S.  P.  Freeling,  Atty.  Gen.,  and  R.  McMil- 
lan, Asst.  Atty.  Qen,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  in  error, 
B.  A.  Helsey,  hereinafter  called  defendant, 
was  by  Information  charged  with  the  offense 
of   obtaining   money  from  Uoyd   Henry  by 


false  pretenses,  convicted,  and  sentenced  to 
imprisonment  in  the  State  Penitentiary  at 
McAleeter  for  a  term  of  three  years.  To  re- 
verse the  Judgment  rendered,  be  prosecutes 
this  appeal. 

The  material  uncontradicted  evidence  Is 
as  follows:  That  the  defendant  went  to  the 
home  of  Lloyd  Henry,  which  is  situated  four 
miles  from  Miami,  Ottawa  county,  stated  to 
him,  that  he  (defendant)  was  representing 
the  Menke  Grocery  Comimny  of  Kansas  City, 
exhibited  to  him  samples  of  groceries,  stated 
the  prices  of  same,  and  induced  the  said 
Henry  to  give  him,  the  defendant,  a  check 
for  groceries  to  be  shipped  to  the  said  Henry 
by  the  said  ctHupany,  and  which  he  prom- 
ised would  reach  the  said  Henry  in  five  or 
six  days,  for  which  said  groceries  said  Hmry 
gave  the  defendant  a  check  on  the  bank  of 
Miami  for  $4.95,  which  defendant  cashed, 
and  applied  the  money  so  received  to  his  own 
use,  and  did  not  send  the  order  for  the  said 
groceries  to  said  company  to  be  tilled  as  be 
stated  he  would.  That  the  said  Henry  bought 
the  said  groceries  "because  the  prices  were 
reasonable,  and  he  believed  the  company  re- 
sponsible." There  was  also  undenied  evidence 
that  the  defendant,  about  the  same  time  bad 
transactions  with  several  other  persons  iden- 
tical with  the  transaction  had  with  said  Hen- 
ry, and  that  in  each  instance  he  appropriated 
to  his  own  use  the  cash  or  checks  so  received 
from  said  several  transactions.  That  defend- 
ant, prior  to  having  said  transactions  with 
said  Henry,  went  to  the  place  of  business  of 
said  Menke  Grocery  Company,  and  there  saw 
officials  of  said  company,  stated  to  them  that 
he  had  heretofore  been  a  salesman  and  desir- 
ed to  sell  groceries  for  said  company,  and  in 
consequence  was  furnished  by  said  company 
blank  orders  on  said  company  for  goods, 
samples  of  the  goods  he  was  to  sell,  the 
prices  he  was  to  sell  them  for,  and  furnished 
a  book  entitled  "Menke's  Salesmen's  Com- 
panion," which  in  great  detail  Instructed 
how  a  salesman  was  to  conduct  business  in 
taking  orders,  described  the  goods  to  be  sold, 
and  stated  therein  that  the  articles  in  "Men- 
ke's Salesmen's  Companion  are  for  the  sales- 
man who  sells  from  our  bouse,  and  should 
any  party  or  parties,  firm  or  corporation  be 
found  infringing  such  or  copying  any  of 
these  articles,  they  will  be  prosecuted,"  and 
promised  defendant  to  fill  all  regular  orders 
that  he  might  send  to  them,  Menke  Grocery 
Company.  It  was  also  testified  by  the  secre- 
tary of  the  company  that  the  company  would 
have  filled  any  orders  sent  In  by  the  defend- 
ant that  were  regular,  but  that  defendant 
was  not  the  agent  of  and  the  company  not 
responsible  for  his  acts.  It  was  also  shown 
by  the  evidence  that,  after  the  defendant 
had  the  transaction  herdn  stated  with  the 
said  Henry,  he  was  arrested  in  Texas,  and 
while  in   the  police  station  at  Ft  Worth 
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stated  that  be  was  guilty  of  ''Jlpplng"  the 
farmers  out  of  their  money,  and  he  was  go- 
ing to  plead  guilty. 

The  defendant  demurred  to  the  evidence 
upon  the  ground  that  it  was  Insufficient  to 
sustain  conviction  for  obtaining  money  by 
false  pretenses.  The  court  overruled  the 
demurrer,  and  the  defendant  excepted. 
Timely  motion  for  a  new  trial  was  made  by 
the  defendant,  which  was  overruled,  and 
ezceptiona  saved.  The  defendant  In  his 
brief  urges  only  one  error: 

"That  the  evidence  is  insufficient  to  snstain 
the  conviction  of  the  defendant,  and  that  the 
court  committed  reversible  error  in  refusing  to 
instmct  the  jury  to  acquit  the  defendant." 


It  Is  earnestly  Insisted  on  the  part  of  the 
state  that  the  evidence  shows  that  the  de- 
fendant was  not  authorized  to  represent  the 
Menke  Grocery  Ckunpany  in  malcing  said 
transaction  with  Henry,  was  not  Its  agent, 
and  that,  when  defendant  stated  to  Henry 
that  he  was  representing  the  said  company, 
he  falsely  represented  as  to  an  existing  fact 
upon  which  Henry  relied.  With  this  con- 
trition we  cannot  agree.  The  evidence 
shows  that  the  defendant  had  authority  to 
represent  said  company  as  a  special  agent, 
to  make  said  deal  with  Henry  in  the  man- 
ner la  which  he  did.  The  evidence  shows 
that  the  company  had  authorized  the  said 
defendant  to  take  orders,  and  had  furnished 
him  with  blank  order  forms,  samples  of 
goods  he  was  to  sell,  the  prices  thereof,  and 
directed  him  to  follow  the  Instructions  con- 
tained In  Menke's  Salesmen's  Companion,  a 
copy  of  which  was  delivered  to  the  defoid- 
ant  at  the  time. 

It  Is  true  that  the  secretary  of  the  com- 
pany testified  that  the  defendant  was  not 
an  agent  of  said  company,  and  the  comi)any 
was  not  responsiUe  for  his  acts,  but  this  tes- 
timony does  not  In  any  way  tend  to  show 
that  the  defendant  was  not  authorized  to 
represent  said  company  in  making  the  trans- 
action be  did  with  Henry. 

That  the  defendant  In  making  the  transac- 
tion with  Henry  hereinbefore  set  out  was 
guilty  of  practicing  a  confidence  game  upon 
Henry  In  obtaining  said  check  for  $4.95  is 
certainly  true;  but,  after  a  most  careful 
consideration  of  all  the  evidence  germane 
to  the  Issue  involved,  we  are  unable  to  see 
that  In  perpetrating  said  fraud  upon  Henry 
he  did  so  by  falsely  representing  as  to  any 
existing  fact  or  past  evmt. 

It  has  beai  repeatedly  held  by  this  court 
that  there  must  be  a  false  representation  as 
to  an  existing  fact  or  past  event  proven  In 
order  to  sostain  a  conviction  for  obtaining 
mcmey  under  ftilse  pretenses.  Taylor  v.  Ter- 
ritory, 2  OkL  Or.  1,  99  Pac.  628;  Jones  v. 
State,  9  Okl.  Or.  621,  132  Pac.  914;    Whar- 


61 


,  STATE 

P.) 

ton's  OHmlnal  Law,  ToL  2  (11th  Bd.)  H  1397- 

1437. 

The  doctrine  that  the  mlsrepresentatloa 
must  be  of  a  past  event  or  fact  having  pres- 
ent existence,  and  not  a  misrepresentation 
of  something  to  take  place  In  the  future, 
finds  support  in  the  following  aathorldes: 
State  V.  De  Lay,  93  Mo.  98,  6  S.  W.  607; 

2  Bishop's  Criminal  Law,  section  ,  and 

authorities  there  cited;  Hurst  v.  State,  39 
Tex.  Cr.  R.  196,  45  8.  W.  573;  State  v.  Tan- 
ner, 22  N.  H.  493,  164  Pac.  821,  L.  E.  A. 
I917E,  849;  People  v.  Cerrato,  99  Misc.  Bep. 
266,  165  N.  T.  S.  694;  In  t«  Synder.  Peti- 
tioner, 17  Kan.  542. 

We  are  of  the  opinion  that  the  evidence 
germane  to  the  issue  Involved  in  this  appeal 
Is  entirely  insufficient  to  show  beyond  a  rea- 
sonable doubt  that  the  defendant  was  guilty 
of  the  offense  of  which  he  was  convicted, 
and  hence  the  court  committed  reversible  er- 
ror In  refusing  to  advise  the  Jury  to  acquit 
the  defendant,  because  If  the  evidence  proves 
the  defendant  guilty  of  an  offense  it  Is  one 
materially  different  from  that  charged  and 
of  which  he  was  convicted. 

The  Judgment  of  the  trial  court  la  re- 
versed, and  the  case  remanded. 

DOZLE,  P.  J„  and  MATSOM,  J.,  concur. 


COBB   V.  STATE.    (No.   A-3540.) 

(Criimnal  Court  of  Appeals  of  Oklahoma. 
Nov.  10,  1920.) 

(SytUbiu   by  Editorial   Staff.) 

Crlmlnai  law  4=>II82— In  absence  of  brief,  ap. 

pearanoe,    or  record    error,   oonvlctlon   will 

be  afflrmed. 
Where  no  brief  was  filed  for  appellant, 
and,  when  the  case  was  called  on  the  assign- 
ment for  final  hearing,  no  appearance  was  made 
in  his  behalf,  and  where  it  appears  that  the 
instructions  fairly  covered  the  law  of  the  case, 
and  the  Criminal  Court  of  Appeals  is  unable 
to  find  any  error  in  the  record,  it  will  be  af- 
firmed. 

Appeal  from  Superior  Court,  (Wimulgee 
County;   R.  E.  Simpson,  Judge. 

Arthur  Cobb  was  convicted  of  a  violation  of 
the  prohibitory  liquor  law,  and  he  appeals. 
Affirmed. 

See,  also,  186'  Pac  1099. 

R.  C.  Roland,  of  Ada,  for  plaintiff  In  error. 
The  Attorney  General  and  W.  C.  Hall,  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  Arthur 
Cobb,  was  convicted  In  the  superior  court  of 
Okmulgee  county  on  a  charge  of  unlawfully 
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conyeying  Intozlcatliig  liquor,  and  In  accord- 
anee  with  the  verdict  of  the  Jury  he  was, 
on  the  8tb  day  of  Jannary,  1910,  sentenced  to 
be  confined  in  the  county  jail  for  a  period  of 
30  days  and  to  pay  a  fine  of  $50,  and  that  he 
pay  the  costs.  From  the  Judgment  he  appeals. 
No  brief  has  been  filed,  and  when  the  case 
was  called  on  the  assignment  for  final  sub- 
mission no  appearance  was  made  on  behalf  of 
the  plaintiff  in  error. 

It  appears  that  the  iDStmcttona  fairly  cov- 
ered the  law  of  the  case,  and  we  are  unable 
to  find  any  error  In  the  record.  It  follows 
that  the  Judgmpnt  must  be,  and  the  same  la 
hereby,  affirmed.     Mandate  forthwith. 


RHINE  V.  STATE.     (No.  A-3542.) 

.(Oriminal  Court  of  Appeals  of  Oklahoma. 
Nor.  9,  1920.) 

(Syllabu*  hy  Editorial  Staff.) 

Criminal   law  €=» 1 067 (I)— Criminal   Court  of 
Appeals  had  no  Jurisdiction  of  delayed  ap- 
peal, where  record  shows  no  grant  of  extra 
time. 
Where  one  was  convicted  and  sentenced  on 
March  8,  1919,  and  the  petition  in  error  with 
case-made  attached  was  not  filed  in  the  Crimi- 
nal  Court  of  Appeals  until  May  8,  1919,  til 
days   after   judgment,  and   where   the   record 
does  not  show  the  trial  court's  grant  of  an; 
time  beyond  the  60  days  allowed  by  th^  stat- 
ute to  perfect  an  appeal  in  misdemeanor  cases, 
the  court  on   appeal   acquired   no  jarisdictlon 
thereof,  and  should  dismiss  the  appeal  and  re- 
mand the  cause,  with  directions  to  enforce  the 
judgment. 

Appeal  from  County  Court,  Tulsa  County ; 
W.  B.  Williams,  Judge. 

S.  H.  Rhine  was  convicted  of  the  unlawful 
possession  of  Intoxicating  liquors,  and  sen- 
tenced to  pay  a  fine  of  $125,  and  to  serve  a 
term  of  30  days'  Imprisonment  in  the  county 
jail,  and  he  appeal's.  Appeal  dismissed,  and 
cause  remanded,  with  direction. 

W.  L.  Coffey,  of  Sand  Springs,  for  plaintiff 
in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  Bl.  L.  Tul- 
ton  and  W.  C.  Hall,  Asst.  Attys.  Gen.,  for  the 
State. 

PEK  CURIAM.  This  Is  a  purported  ap- 
peal from  a  judgment  of  conviction  render- 
ed against  defendant,  S.  H.  Rhine,  In  the 
county  court  of  Tulsa  county  on  the  8th 
day  of  March,  1919,  wherein  defendant  was 
sentenced  to  pay  a  fine  of  $125  and  to  be  im- 
prisoned in  the  county  jail  of  Tulsa  county 
for  a  period  of  80  days  for  having  in  his 
possession  certain  intoxicating  liquors  with 
Intent  to  sell  the  same. 


The  Attorney  General  has  filed  a  motion 
to  dismiss  the  appeal,  which,  among  other 
grounds,  includes  the  ground  that  the  judg- 
ment was  rendered  on  the  8th  day  of  March, 
1919,  and  the  petition  in  error,  with  case- 
made  attached,  was  not  filed  in  this  court 
until  the  8th  day  of  May,  1919,  which  was 
61  days  after  the  rendition  of  judgment,  and 
that  the  record  does  not  disclose  that  the  tri- 
al court  granted  any  additional  time  beyond 
the  60  days  allowed  by  statute  to  perfect  an 
appeal  In  misdemeanor  cases  and  for  such  rea- 
son this  court  has  acquired  no  jurisdiction  of 
the  appeal.  The  motion  to  dismiss  the  appeal 
was  filed  in  this  court  on  the  12th  day  of 
August,  1920,  and  no  response  has  been  made 
thereto  by  counsel  representing  defendant. 
An  examination  of  the  record  discdoses  that 
the  motion  of  the  Attorney  General  to  dis< 
miss  the  appeal  is  well  talcen.  Hie  follow^ 
Ing  cases  are  in  point:  Gnnter  t.  State, 
13  Okl.  Cr.  83,  162  Pac.  231;  Hampton  v. 
State,  13  O^I.  Cr.  85,  162  Pac.  237;  Rhodes 
V.  State,  13  Okl.  Cr.  86,  162  Pac.  280. 

For  the  reason  that  the  appeal  was  not 
lodged  In  this  court  within  the  time  allowed 
by  the  statute,  this  court  acquired  no  ja- 
risdictlon to  entertain  the  appeal,  and-ths 
same  is  dismissed,  and  the  cause  remanded 
to  the  trial  court,  with  directions  to  enforos 
Its  Judgment. 


LIDDELL  V.  STATE.    (No.  A-3334.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Nov.  12,  1930.) 

(Syllatm  by  (k«  Court.) 

1.  Jury  «=370(ll)  —  Open  or  spedal  vaalra 
should  be  summoned  by  qualified  officer. 

It  is  essential  to  the  fair  and  impartial  ad- 
ministration of  justice  that  an  open  or  special 
venire  of  jurors  should  be  summoned  by  an 
officer  who  is  not  disqualified  by  reason  of 
interest,  bias,  or  prejudice. 

2.  Jury  «=s>70(  1 1)— Challenge  lies  to  open  or 
special  venire  because  summoning  sheriff  was 
witness  for  state. 

Section  5848,  Revised  liSWs  1910,  author- 
izes a  challenge  to  the  panel  of  an  open  or 
special  venire  of  jurors  on  account  of  the  biaa 
of  the  officer  who  summoned  such  jury,  upon 
any  ground  which  would  be  good  ground  of' 
challenge  to  a  juror.  Held,  that  where  the 
sheriff  who  serves  an  open  or  special  venire  of 
jurors  is  a  material  witness  for  the  state,  and 
a  challenge  to  the  panel  of  such  open  or  special 
venire  is  interposed  by  defendant  on  such 
ground,  it  is  reversible  and  prejudicial  error 
for  the  trial  court  to  overrule  such  challenge 
in  a  cause  where  a  snbstontial  defense  ia 
made  to  the  charge. 

3.  Homloide  «=3200— Statements  while  nnder 
oonvlctlon  of  Impending  death  admissible. 

Statements  of  material  facts  concerning 
the  cause  and  drcumstances  of  the  homicide^ 
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made  by  tiie  -victim  antler  the  solemn  oonviction 
of  impendiDg  death,  are  properly  admitted  as 
a  dying ,  declaration. 

4.  Homldde  <8=»2I9  —  Declarant's  oonvlctlon 
of  crime  involving  moral  turpitude  may  dls- 
eredlt  dying  declarations. 

A  dying  declaration  may  be  discredited  by 
•bowing  that  the  dedajant  has  been  con- 
victed of  a  felony  or  other  crime  involving  mor- 
al tarpitude. 

5.  Criminal  law  iSs>543( I)— Transcript  of  tes- 
timony on  examining  trial  admissible. 

Upon  proper  proof  of  a  sufficient  predicate 
therefor,  the  transcript  of  the  testimony  of  a 
witness  given  in  the  examining  trial  may  be 
read  in  evidence  at  the  trial. 

6.  Homicide  «=9|I6(6),  190(7),  300(3)— In- 
stmotion  as  to  threats  by  deceased  disap> 
proved;  threats  by  deceased,  without  some 
overt  act,  inadmissible. 

As  instruction,  in  substance  that  "proof  of 
communicated  and  nncommunicated  threats 
could  not  be  considered  as  justifying  the  kill- 
ing on  the  part  of  defendant,  unless  the  threats 
themselves  were  accompanied  by  some  overt 
act  or  demonstration  on  the  part  of  deceased," 
is  disapproved.  The  court  should  have  in- 
structed that  neither  communicated  nor  nn- 
communicated threats  would  tend  to  mitigate 
or  justify  a  homicide,  unless  at  the  time  of  the 
killing  deceased  made  some  demonstration  or 
overt  act  towards  defendant  which  evidenced 
an  intention  to  carry  such  threats  into  imme- 
diate execution,  because  in  a  self-defense  case 
the  Jury  is  not  limited  in  the  consideration  of 
proof  of  threats  only  to  such  threats  as  were 
themselves  accompanied  by  some  overt  act  or 
demonstration  of  hostility,  but  the  jury  may 
consider  both  communicated  and  nncommuni- 
cated threats,  which  are  made  by  deceased 
against  defendant  to  other  parties  for  the  pur- 
pose of  showing  the  conation  of  deceased's 
mind  with  reference  to  his  feelings  towards  de- 
fendant, and  also  for  the  purpose  of  deter- 
mining who  was  the  probable  aggressor  in  the 
difficnlty. 

Appeal  from  District  Oonrt,  Love  County; 
W.  F.  Freeman,  Judgek 

Haney  Uddell  was  convicted  of  the  crime 
of  manslaughter  In  the  first  degree,  and 
sentenced  to  serve  a  term  of  four  years'  Im- 
prisonment in  the  state  penitentiary,  and  be 
appeals.    Reversed  and  remanded. 

Graham  &  Logsdon  and  A.  B.  Waldon, 
both  of  Marietta,  and  G.  H.  Culp,  of  Gaines- 
ville, Tex.,  for  plaintiff  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Love  county,  wherein  Han- 
ey Llddell  was  convicted  of  the  crime  of 
manslaughter  in  the  first  degree,  and  sen- 
tenced to  serve  a  term  of  four  years  in  the 
state  penitentiary,  for  the  l^ililng  of  one  T. 
If.   Boyd,   which   occurred    in   the   town   of 
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Tbackervllle,  in  said  coqnty,  on  or  abuut  the 
2Sth  day  of  April,  1917.  In  view  of  the  dis- 
position made  of  this  appeal,  we  deem  it 
unnecessary  to  narrate  the  facts  and  dr^ 
cumstances  surrounding  the  commission  of 
this  alleged  homicide. 

The  first  error  assigned  as  ground  for  re- 
versal is  the  alleged  erroneous  action  of  the 
trial  court  in  overruling  the  motion  of  de- 
fendant to  quash  the  special  venire  of  jurors 
summoned  and  returned  for  Jury  service  by 
F.  N.  Smith,  the  sheriff  of  Love  county, 
Okl.,  who  was  then  and  there  a  material 
witness  for  the  state  in  the  trial  of  this 
cause,  and  whose  name  as  such  witness  was 
indorsed  on  the  Information.  The  record 
bearing  upon  this  assignment  is  substanti- 
ally as  follows: 

On  the  6th  day  of  November,  1917,  the 
trial  court  made  an  order  directing  the 
sheriff  of  Love  county  to  summon  In  this 
cause  a  special  venire  of  40  men  to  be  and 
appear  before  the  court  on  November  13, 
1917,  at  the  hour  of  9  o'clock  a.  m.,  for  the 
reason  that  the  regular  venire  of  Jurors 
drawn  for  that  term  was  Insufficient  for  the 
purpose  of  obtaining  a  Jury  in  this  cause. 
Thereafter,  on  the  13th  of  November,  1917,  ^ 
this  cause  came  on  regularly  for  trial,  with 
all  the  necessary  parties  present,  and  after 
both  sides  had  announced  ready  for  trial, 
the  selection  of  the  jury  to  try  the  cause 
was  begun,  and  after  the  regular  panel  of 
Jurors  had  been  exhausted,  and  before  the 
special  venire  of  40  men  summoned  by  the 
sheriff  had  been  s%vom,  counsel  for  defend- 
ant Interposed  a  motion  in  writing  to  quash 
said  special  venire  upon  two  grounds:  (1) 
Because  said  special  venire  was  summoned 
by  F.  N.  Smith,  sheriff  of  Love  county ;  the 
said  F.  N.  Smith  being  a  material  witness 
for  the  state  in  said  cause,  and  biased  and 
prejudiced  against  defendant  (2)  Because 
the  said  venire  was  not  drawn  from  the 
body  of  the  county;  the  said  motion  being 
duly  verified  by  the  oath  of  defendant 
Counsel  for  the  state  filed  an  answer  to  said 
motion,  which  was  in  substance  as  follows: 

(1)  The  state  of  Oklahoma  admits  that  F. 
N.  Smith  is  the  sheriff  of  said  county,  and 
is  a  witness  for  the  state,  and  did  serve 
said  process,  as  is  alleged  In  said  motion. 

(2)  The  state  denies  each  and  every  other 
allegation  contained  In  said  motion;  the 
said  answer  being  duly  verified  by  the  coun- 
ty attorney  of  Love  county.  Whereupon  the 
trial  court,  after  considering  the  motion  and 
answer  thereto,  overruled  the  said  motion, 
to  which  action  of  the  trial  court  counsel 
for  defendant  then  and  there  excepted. 
Thereupon  the  special  venire  of  40  men 
summoned  by  the  sheriff  were  duly  sworn, 
and  counsel  for  defendant  further  objected 
to  the  calling  of  any  member  of  the  special 
venire   for   jury    service   in   the   cause   for 
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the  same  reasons  and  objections  urged  as 
grounds  In  tlie  moti<m  to  qoash  the  panel, 
whicb  general  (Ejection  to  each  of  said 
Jurors  was  overruled  by  the  court,  to 
which  action  counsel  for  defendant  except- 
ed. Thereupon  the  selection  of  a  Jury  to 
try  said  cause  was  proceeded  with,  and  9 
members  of  the  said  special  venire  served 
by  the  sheriff  became  Jurors  and  sat  In  the 
trial  of  the  cause. 

[1,2]  The  question  here  presented  is  not 
one  of  first  impression  in  this  conrt.  In  the 
case  of  Koontz  v.  State,  10  OkL  Cr.  553,  139 
Vac.  842,  Ann.  Cas.  1916A,  689,  It  is  held : 

"It  is  essential  to  the  fair  and  impartial  ad- 
ministration of  jnitice  that  an  open  or  special 
venir*  should  be  summoned  by  an  officer  who 
Is  not  disqualified  by  reason  of  interest,  bias, 
or  prejudice." 

Section  6848,  Bevised  Laws  1910,  provides: 

"When  the  panel  Is  formed  from  persons 
whose  names  are  not  drawn  as  Jurors,  a  chal- 
lenge may  be  taken  to  the  panel  on  account  of 
any  bias  of  the  officer  who  summoned  them, 
wliich  would  be  good  ground  of  challenge  to  a 
juror.  Such  challenge  must  be  made  in  the 
same  form,  and  determined  in  the  same  man- 
,  ner  as  if  made  to  a  juror." 

In  the  Koontz  Case,  construing  section 
5848,  it  18  said: 

"The  language  of  the  statute  is  so  plain  that 
no  room  is  left  for  interpretation.  It  author- 
izes a  challenge  to  the  panel,  on  account  of 
the  bias  of  the  officer  who  summoned  a  jury 
on  an  open  or  special  venire,  upon  what  would 
be  good  ground  of  challenge  to  a  juror  for  bias. 
If.  then,  a  challenge  for  cause  would  have  been 
sustained  against  a  person  called  as  a  juror 
because  he  was  a  material  witness  for  the 
state,  a  challenge  would  also  lie  upon  the  same 
ground  to  a  panel  summoned  by  Um." 

Ws  think  it  not  necessary  to  support  with 
the  citation  of  authority  the  proposlticm 
that.  If  a  Juror  was  called  to  serve  in  the 
trial  of  a  criminal  case,  who  was  challenged 
by  defendant  upon  the  ground  that  he  was 
a  material  witness  for  the  state  in  the  pros- 
ecution, whose  name  was  Indorsed  wpon  the 
Indictment  or  information,  and  that  fact 
should  be  admitted  by  the  county  attorney, 
and  the  challenge  to  such  a  Juror  should  be 
overruled,  over  the  exception  of  defendant's 
counsel,  and  said  person  should  serve  as  a 
Juror  In  the  trial  of  the  cause,  the  action 
of  the  trial  court  In  overruling  the  challenge 
and  permitting  the  said  juror  to  serve  un- 
der such  drcumstances  would  be  clearly 
prejudicial  to  the  substantial  rights  of  de- 
fendant, and  such  action  of  the  trial  court 
would  be  reversible  error,  and  not  harmless 
in  any  cause  where  a  substantial  defense 
was  interposed  to  the  cbarga  It  is  abso- 
lutely inconsistent  with  the  administration 
of  justice  that  a  Jury  composed  of  witnesses 
against  a  defendant-  can  render  a  fair  and 
impartial  verdict     The  impartiality  of  the 


Jury  goes  to  the  very  foondatlon  of  the  ac- 
cused's liberty.  Without  an  impartial  Jury, 
the  accused  cannot  l>e  accorded  that  fUr 
trial  guaranteed  to  him  by  the  Constitution 
and  laws  of  this  state.  It  requires  the  unan- 
imous c<msent  of  the  Jury  to  retnm  a  verdict 
in  a  felony  cause,  and  If  the  trial  conrt  slioald 
permit  a  witness  tor  the  state  to  sit  in  the 
trial  of  one  charged  with  a  felony,  there 
could,  nnder  such  circumstances,  be  no  fair 
and  impartial  trial,  because  an  Impartial 
Jury  is  not  had  by  11  impartial  men  and  1 
shown  to  be  prejudiced  against  the  defend- 
ant's cause  by  reason  of  knowledge  of  ma- 
terial facts  against  him.  It  follows,  there- 
fore, that  if  a  witness  for  the  state  may  not 
serve  as  a  Juror,  when  diallenged  by  de- 
fendant, such  a  witness,  by  reason  of  the 
statute  above  set  out,  cannot  serve  a  spe- 
cial or  open  venire  of  Jurors  to  serve  in  the 
trial  of  a  criminal  cause  in  which  he  is  a 
witness,  and  that,  when  such  fact  is  made 
to  appear  to  the  trial  court  upon  a  chal- 
lenge to  the  panel  of  an  open  or  special 
venire,  it  would  be  a  denial  of  a  statutory 
right  and  safeguard  for  the  trial  court  to 
overrule  such  challenge. 

It  is  apparent  that  in  the  service  of  an 
open  or  special  venire  the  oflScer  would  have 
the  iMwer  to  exercise  his  Judgment  and  dis- 
cretion in  the  service  and  summoning  of 
such  Jurors,  and  the  fact  that  the  officer 
might  exercise  such  power  to  the  detriment 
of  defendant  is  a  sufficient  reascm  for  the 
oiactment  of  section  6848,  supra.  Under 
sudi  statute,  a  witness  for  the  state  may 
not  serve  an  open  or  special  venire  of  Ju- 
rors even  though  he  be  the  sheriff  of  the 
cotmty,  and  a  epedal  or  open  vmlre  served 
by  such  a  disqualified  officer  should  be 
quashed  upon  proper  motion.  Likewise 
should  a  special  or  open  venire  served  by  a 
witness  for  defendant  be  quashed  upon  prop- 
er motion  by  tlie  state.  This  has  l)ecome 
the  established  practice  In  this  Jurisdiction 
since  the  rule  was  first  announced  In  the 
case  of  Koontz  v.  State,  supra ;  the  (pinion 
in  that  case  having  been  published  long  pri- 
or to  Xhe  time  of  the  trial  of  this  cause. 
The  doctrine  established  ta  the  Koontz  Case 
has  been  adhered  to  in  the  recent  case  of 
Shepherd  v.  State,  17  Okl.  Cr.  — ,  192  Pac. 
23S,  and  in  the  opinion  of  this  court,  it  is 
essential  to  the  fair  and  Impartial  adminis- 
tration of  justice  that  an  open  or  special 
venire  of  jurors  must  be  summoned  by  one 
who  is  not  a  witness  against  the  party  in- 
terposing the  Challenge  to  such  a  panel,  and 
where  a  substantial  defense  is  made  to  the 
charge,  as  was  done  in  this  case,  it  is  re- 
versible and  prejudicial  error  to  overrule  a 
challenge  by  defendant  to  the  panel  of  an 
open  or  special  venire  served  by  an  officer 
or  person  who  is  a  witness  for  the  state. 

In  this  case  it  was  admitted  in  the  an- 
swer to  the  motion  to  quash  the  panel  that 
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the  sheriff  who  serred  the  same  was  a  wit- 
ness for  the  state,  and  the  record  shows 
that  the  said  officer's  name  was  Indorsed 
upon  the  information  filed  In  this  cause,  and 
that  he  testified  as  a  witness  for  the  state, 
both  in  chief  and  in  rebuttal.  For  the  rea- 
sons stated,  the  trial  court  erred,  to  the 
substantial  prejudice  of  defendant  In  this 
cause,  in  oTermlIng  defendant's  motion  to 
quash  the  panel  of  the  special  venire  of  Ju- 
rors served  by  the  sheriff. 

[3,4]  The  deceased  signed  a  written  dy- 
ing declaration,  portions  of  which  were  ad- 
mitted In  evidence  over  the  objection  and 
exception  of  defendant,  and  it  is  contended 
In  this  court  that  the  trial  court  erred  in 
admitting  certain  portions  of  deceased's  dy- 
ing declaration.  The  question  of  the  ad- 
missibility of  this  evidence  is  a  matter  which 
will  necessarily  arise  upon  a  retrial  of  this 
cause. 

"Dying  declarations  are  statements  of  ma- 
terial facts  concerning  the  cause  and  circom- 
Btancea  of  the  homicide,  made  by  the  victim 
under  the  solemn  conviction  of  impending 
death."  Addington  ▼.  State,  8  Old.  Cr.  703, 
130  Pac.  315. 

We  have  carefully  examined  the  portions 
of  the  dying  declaration  admitted,  and,  un- 
der the  definition  of  dying  declarations 
above  given,  the  conclusion  is  reached  that 
the  trial  court  committed  no  error  prejudi- 
cial to  defendant  In  the  Instant  case  in  ad- 
mitting the  portions  of  the  dying  declara- 
tion of  which  defendant  here  complains. 

During  the  progress  of  the  trial,  defend- 
ant offered  to  prove,  in  order  to  affect  the 
credibility  of  the  dying  declaration  of  de- 
ceased, that  deceased,  about  one  year  pre- 
vious to  his  death,  had  been  convicted  in 
the  coimty  court  of  Cook  county,  Tex.,  of 
the  crime  of  keeping  a  house  of  ill  fame, 
and  for  the  purpose  of  establishing  such 
convlctl<Ri  the  record  thereof  was  offered  in 
evidence,  and  upon  objection  by  the  state 
was  excluded,  to  which  action  of  the  trial 
court  counsel  for  defendant  then  and  there 
excepted.  We  think  that  defendant  had  the 
right  to  impeach  or  discredit  the  dying  dec- 
laration by  showing  that  deceased  had  been 
omvlcted  of  a  felony,  or  of  a  misdemeanor 
involving  moral  turpitude,  and  that  the  rec- 
ord of  the  court  showing  such  conviction 
was  a  proper  method  of  proof  thereof.  Pro- 
fessor Wigmore,  in  his  treatise  on  E>rldence, 
In  section  1440,  states  in  respect  to  dying 
declarations  that  "the  declarant  Is  open  to 
impeachment  and  discrediting  In  the  same 
way  as  other  witnesses  so  far  as  such  a 
process  is  feasible,"  and  further  that  a 
showing  of  conviction  of  crime  is  one  of  the 
feasible  methods  by  which  the  declarant 
may  be  impeached.  The  reason  for  such 
rule  seems  to  be  that  the  proof  of  the  con- 
viction of  dedarant  of  such  a  crime  by  pro- 


▼.  STATE  65 

P.) 

dudng  the  record  thereof  raises  no  collat- 
eral issue  of  fact,  and  presents  nothing  for 
further  Inquiry;  the  record  of  conviction 
being  conclusive  evidence  of  guilt  of  the  of- 
fense. In  the  case  of  State  v.  Baldwin  et 
al.,  15  Wash.  15,  45  Pac.  060,  the  Suprone 
Cionrt  of  Washington  say: 

"There  was  some  testimony  to  show  tbat.tb* 
deceased  had  been  convicted  of  a  felony,  an4 
appellants  contend  that  for  this  reason  thi 
dying  declaration  should  not  have  been  re- 
ceived, as  it  woald  have  been  inadmissible  un- 
der the  common-law  rule.  But  this  is  because 
such  person  would  not  have  been  a  competen''' 
witness  if  alive.  In  this  state  the  statute  ha; 
changed  the  rule  (section  1647,  2  Hill's  Code), 
and  the  deceased  would  have  been  a  competent 
witness,  had  he  been  living;  the  conviction 
having  been  for  stealing  cattle.  The  convic- 
tion could  be  shown  for  the  purpose  of  affect- 
ing his  credibility.  Aa  the  statute  has  changed 
the  rule  admitting  such  testimony  by  a  living 
witness,  the  same  results  should  follow  as  to  a 
dying  declaration,  for  the  same  proof  of  con- 
viction can  be  made  to  affect  the  credibility  of 
the  declaration,  and  it  was  done  in  this  in- 
stance." 


A  conviction  of  keeping  a  house  of  ill 
fame  is  for  an  offense  Involving  moral  tur- 
pitude, and,  had  the  declarant  been  living, 
there  would  have  been  no  question  about  the 
right  of  counsel  for  defendant  to  cross-ex- 
amine him  relative  to  such  a  conviction  for 
the  pnrpose  of  discrediting  his  testimony, 
and,  should  such  conviction  be  denied,  evi- 
dence thereof  was  proper  by  way  of  Im- 
peachment We  are  of  opinion,  therefore, 
that  the  trial  court  erred  In  refusing  to 
permit  defendant  in  the  Instant  case,  for 
the  purpose  of  affecting  the  credibility  of 
the  dying  declaration,  to  show  that  deceas- 
ed had  been  convicted  of  the  crime  of  keep- 
ing a  house  of  ill  fame  in  the  state  of  Texas 
about  oue  year  previous  to  his  death. 

[5]  It  Is  also  contended  that  the  trial 
court  erred  In  permitting  the  state  to  read 
the  transcript  of  the  testimony  of  O.  L. 
James  given  at  the  examining  trial,  for  the 
reason  that  no  sufficient  predicate  of  ab- 
sence from  the  Jurisdiction  of  the  court  was 
laid  for  the  introduction  of  such  evidence. 
We  think  there  is  m>  merit  in  this  conten- 
tion, as  the  evidence  clearly  showed  that 
the  witness  was  beyond  the  Jurisdiction  of 
the  trial  court,  and  had  been  absent  from 
the  state  for  a  considerable  length  of  time, 
and  that  his  attendance  upon  the  court 
could  not  be  obtained  by  compulsory  pro- 


[6]  Other  alleged  errors  are  relied  upon 
as  grounds  for  the  reversal  of  this  Judg- 
ment, particularly  certaiu  paragraphs  of  the 
court's  Instructions  to  the  Jury  relative  to 
certain  allpged  threats  made  upon  the  Jlfe 
of  defendant  by  deceased. 

Paragraph  7  Is  op&i  to  the  criticism  lodg- 
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ed  asalnst  It  by  counsel  for  defendant,  and 
apparently  said  paragraph  of  the  charge 
conflicts  with  other  portions  thereof  on  the 
subject  of  communicated  and  nncommnnl- 
cated  threats,  and  the  charge  as  a  whole, 
therefore,  tended  in  our  opinion  to  be  some- 
what confusing  and  misleading.  Paragraph 
7  should  not  have  been  given  In  the  form  it 
was  read  to  the  Jury.  In  said  paragraph 
the  trial  court  told  the  Jury  that — 

"Proof  of  communicated  and  oncommnnicat- 
ed  threats  could  not  be  considered  as  justifying 
the  killing  on  the  part  of  defendant,  unless 
the  threats  themselves  were  accompanied  by 
some  overt  act  or  demonstration  on  the  part 
of  deceased." 

Apparently  it  was  the  Intention  of  the 
trial  court  to  tell  the  jury  that  neither  com- 
mnnlcated  nor  uncommunicated  threats 
would  mitigate  or  Justify  a  homicide,  unless 
at  the  time  of  the  killing  deceased  made 
some  demonstration  or  overt  act  towards  de- 
fendant which  evidenced  an  intention  to 
carry  such  threats  into  execution.  The  in- 
struction as  given,  however,  would  tend  to 
limit  the  consideration  of  proof  of  threats 
only  to  threats  made  directly  to  defendant 
himself,  and  then  only  as  to  such  of  those 
threats  which  were  accompanied  by  some 
overt  act  or  demonstration  of  hostility.  Ap- 
parently such  is  not  the  law,  but  the  Jury 
may  consider  both  communicated  -  and  un- 
communicated threats,  which  of  course  are 
made  against  defendant  to  other  parties,  for 
the  puriMse  of  showing  the  condition  of  de- 
ceased's mind  with  reference  to  his  feelings 
toward  defendant,  and  also  for  the  purpose 
of  determining  who  was  the  probable  ag- 
gressor in  the  difficulty,  where  the  plea  of 
self-defense  Is  interposed,  and  there  is  evi- 
dence reasonably  tending  to  support  the 
same. 

Other  matters  called  to  the  attention  of 
the  court  in  the  brief  of  counsel  represent- 
ing defendant,  and  relied  upon  as  grounds 
for  reversal,  are  considered  to  be  without 
prejudice  to  the  substantial  rights  of  de- 
fendant. We  have  in  this  opinion  covered 
those  errors  committed  by  the  trial  court 
which  we  deem  to  have  been  prejudicial  to 
the  substantial  rights  of  defendant,  suffi- 
cient to  require  the  reversal  of  this  judg- 
ment of  conviction;  also  we  have  treated 
of  other  alleged  errors  respecting  matters  of 
procedure  which  are  likely  to  arise  upon  a 
retrial  of  this  case. 

Upon  a  careful  consideration  of  the  entire 
record,  it  is  the  opinion  of  the  court  that 
the  Judgment  of  conviction  of  manslaughter 
rendered  against  the  defendant,  Haney  Lid- 
dell,  in  the  district  court  of  Love  county,  in 
which  the  defendant  was  sentenced  to  serve 
a  term  of  four  years'  imprisonment  In  the 
state  penitentiary  for  the  killing  of  one  T. 


M.  Boyd,  be  Teversed,  and  the  cause  remaadr 
ed  for  a  new  trial;  and  It  Is  so  ordered. 

DOTIiB,   P.   jr.,    and    ABMSTBONQ,    3^ 
ooncor. 


GARDNER  at  al.  v.  STATE.    (No.  A-9572.> 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Nov.  12,  1920.) 

(Svttahui  bv  the  Court.) 
Criminal  law  «=3l087(l}— No  Jurlsdiotloa  of 
appeal  la  misdemeanor  case  not  taken  with- 
in time  prescribed  by  statute. 
Procedure  Criminal,  |  6801,  Rev.  Laws 
1910,  provides  that:  "In  misdemeanor  cases 
the  appeal  most  be  taken  within  sixty  days 
after  the  judgment  is  rendered:  Provided, 
however,  that  the  trial  court  or  Judge  may,  for 
good  cause  shown,  extend  the  time  in  which 
such  appeal  may  be  taken  not  exceeding  sixty 
days."  Eeld,  that,  when  an  appeal  in  a  mis- 
demeanor case  is  not  taken  within  the  SO  days 
prescribed  by  the  statute,  the  record  or  case- 
made  must  affirmatively  show  that  the  trial 
court,  or  judge  thereof,  for  good  cause  shown, 
extended  the  time;  otherwise  this  court  is 
without  jurisdiction  to  review  the  Judgment, 
and  such  appeal  will  be  dismissed. 

Appeal  from  Superior  Court,  Okmnlgee 
County;    B.  B.  Simpson,  Judge. 

George  Gardner  and  Rose  Gardner  were 
convicted  of  a  violation  of  the  prohibitory 
liquor  law  and  they  appeal.  Appeal  dis- 
missed, and  cause  remanded. 

Caruthers  &  Carter,  of  Okmulgee^  for 
plalntiCCs  in  error. 

The  Attorney  General  and  W.  C.  Hall  and 
B.  L.  Fulton,  Aast  Attys.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiffs  In  error 
were  Jointly  charged,  tried,  and  convicted  on 
an  Information  charging  that  they  did  bave 
possession  of  certain  intoxicating  liquor,  to 
wit,  eight  gallons  of  Choctaw  beer,  which 
then  and  there  contained  more  than  one-half 
of  1  per  cent,  alcohol,  with  the  intention  of 
selling  the  same,  and  their  punishment  as- 
sessed at  a  fine  of  $50  each  and  confinement 
in  the  county  JaU  for  60  days  each. 

From  the  Judgment  rendered  on  the  verdict 
March  18,  1919,  an  appeal  was  attempted  to 
be  taken  by  filing  in  this  court  on  July  2, 
1919,  a  petition  in  error  with  case-made. 

The  Attorney  General,  on  August  20,  1920, 
filed  a  motion  to  dismiss  the  appeal  In  this 
case,  in  part  as. follows: 

"That  on  March  18,  1919,  a  Judgment  of  con- 
session  of  intoxicating  liquor;  that  after- 
tills  in  error  for  the  crime  of  unlawful  pos- 
seBsion  of  intoxicating  liquor;  that  aftep' 
wards,  on  the  16th  day  of  May,  1919,  plaintiSa 
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in  error  w«r«  (Itmi  an  eztenaion  of  80  days 
from  and  after  Ui«  time  allowed  by  law  in 
vhidi  to  file  their  appeal  in  this  court,  and 
that  such  time  expired  on  the  16th  day  of 
Jnne,  1919,  and  that  the  appeal  waa  not  en- 
tered in  tbia  conrt  until  the  2d  day  of  July, 
1919,  for  'which  reason  the  defendant  in  error 
■ajri  that  this  court  haa  no  juriB(£ctIon  to  en- 
tertain this  appeal,  and  the  same  should  be 
dismissed." 

An  examination  of  the  record  discloses 
that  the  motion  to  dismiss  is  well  founded. 
Our  Code  of  CJrimlnal  Procedare  proyldes: 

"In  misdemeanor  edses  the  appeal  mnat  be 
taken  within  sixty  days  after  the  judgment  is 
rendered:  Provided,  however,  'that  the  trial 
conrt  or  jadge  may,  for  good  cause  shown,  ex- 
tend the  time  in  which  such  appeal  may  be  tak- 
en not  exeeeding  sixty  days."  Section  SWl, 
Rev.  Laws. 

It  is  the  nniform  holding  of  this  conrt  that 
when  an  appeal  in  a  misdemeanor  case  is 
not  taken  within  the  60  days  prescribed  by 
the  statnte*  the  record  or  case-made  must  af- 
flrmatlTelT  show  that  the  trial  court  or  judge 
thereof  extended  the  time;  otherwise  this, 
conrt  is  without  Jurisdiction  to  review  the 
judgment  and  snch  appeal  will  be  d^^missed. 
Bichards  ▼.  State,  16  Okl.  CJr.  — ,  181  Pac. 
BOO. 

It  therefore  fWlows  that  upon  the  record 
is  this  case  the  motion  of  the  Attorney  Gen- 
eral shonid  be  sustained.  It  is  so  ordered, 
and  the  purported  appeal  horein  is  dismissed, 
and  the  cmoae  remanded. 


(S8  Mont.  411) 
JOHNSON  V.  NORTHERN  PAC.  BY.  CO. 
(No.  4203.) 

(Snpreme  Court  of  Montana.    Oct  27,  1920.) 

1.  New  trial  «=972— Jury's  finding  against  pre- 
posderaaoe  of  avidence  should  be  set  aside. 

When,  In  the  opinion  of  the  trial  court,  the 
evidence  preponderates  against  jury's  finding, 
the  finding  should  be  set  aside. 

2.  Appeal  and  error  «=3979  (2)— Granting  of 
■ew  trial  because  evidence  preponderated 
asaiMst  verdict  not  disturbed. 

Where  action  of  the  trial  conrt  in  granting 
new  trial  can  be  justified  on  the  theory  that 
the  finding  of  the  jury  was  against  the  pre- 
ponderance of  the  evidence,  the  Supreme  Court 
on  appeal  will  not  say  that  trial  court  abused 
its  discretion. 

Appeal  from  District  Conrt,  Missoula  Coun- 
ty; Theodore  licntz,  Judge. 

Action  by  Paul  Johnson  against  the  Northr 
em  Pacific  Ballway  Company.  Verdict  for 
plaintiff,  and,  from  order  granting  a  new 
trial,  plaintiff  appeals.    Affirmed. 


Patterson,  Heytem  &  Slmes,  of  Ulssoula, 
tor  aK>eUant. 

William  V.  Wayne,  of  Ulssoula,  and  Ounn, 
Basch  ft  Hall,  of  Helena,  for  respondent 

HURLY,  3.  Action  for  damages  for  false 
imprisonment  and  malicious  prosecution. 
The  Jury  returned  a  general  verdict  ftor 
plalnttff.  From  an  order  granting  a  new 
trial,  plalntitr  appeals. 

It  appears  that  on  the  28tb  of  February, 
1915,  plaintiff  was  a  passenger  riding  in 
the  smoking  car  of  one  of  defendant's  paa' 
senger  trains  betweens  Plains  and  Missoula, 
Mont,  of  which  one  Door  was  the  conductor. 
Another  passenger  named  Laundry  occupied, 
with  |>lalntiff  and  others,  seats  together  for 
a  portion  of  the  distance.  Laundry  was 
Intoxicated,  ai^arently  to  a  considerable  ex- 
tent and  had  some  controversy  with  the 
conductor  concerning  his  ticket,  in  which 
threats  of  fight  were  made  by  Laundry,  con- 
cerning which  the  conductor  testified  that 
Johnson,  platntltr,  stated  at  the  time  that  if 
Laundry  needed  any  assistance,  he  would 
help  him  as  against  the  conductor.  Tliere  is 
testimony  also  that  the  parties  had  a  Iwttle 
of  whisky,  which  was  passed  among  them 
from  time  to  time,  that  Johnson  was  intoxi- 
cated when  he'  got  on  the  train,  and  that 
he  was  even  more  so  when  he  got  off  at 
Missoula.  During  the  trip  he  vomited,  and 
the  person  who  cleaned  tbe  car  testified  that 
this  bore  the  odor  of  whisky. 

Laundry  was  noisy  and  abusive  upon  the 
train,  and  caused  considerable  disturtmnce 
from  tlte  time  he  got  on.  Door  testified  that 
he  warned  them  that  it  was  in  violation  of 
law  for  them  to  drink  intoxicating  liquors 
on  the  train.  He  himself  did  not  see  the 
bottle,  nor  any  drinking.  This  testimony  was 
given  by  other  members  of  the  train  crew 
and  by  passengers  In  the  same  car.  One 
passenger  testified: 

"As  to  the  plaintiff  Johnson,  here,  having 
shown  that  be  was  under  the  influence  of  liq- 
uor, I  will  say  that  he  wasn't  tlie  principal  ac- 
tor, and  I  didn't  notice  him  so  ituch,  but  I  no- 
ticed him  pass  the  bottle  around.  As  to  my 
getting  a  amell  of  the  bottle  I  will  say  that 
you  could  tell  what  was  in  tbe  bottle— it  was 
whisky.  Johnson  was  apparently  quiet  in  Ids 
attitude  towards  Door,  and  the  talking  was 
being  done  more  by  Laundry,  although  there 
were  two  others  with  Laundry,  but  they  seemed 
to  appreciate  the  way  be  was  going;  that  is, 
I  judge  80 — they  didn't  try  to  stop  him— in  other 
words  they  were  lending  moral  support  rather 
than  to  try  to  auppress  him.  I  never  heard 
worse  talk  any  place  than  thia  that  Laundry 
was  making  or  carrying  on,  when  these  others 
were  not  trying  to  suppress  him;  it  was  most 
decidedly  profane  and  vulgar,  and  not  only  that 
but  Mr.  Door  wanted  to  be  left  alone,  and  he 
wouldn't  leave  him  alone.  The  talk  was  mads 
in  a  very  loud  tone— you  could  hear  it" 


>For  other  easw  sm  same  topic  and  KBT-MxniBER  In  all  Ksr-Nambarad  Digests  and  Indezss 


Digitized  by 


Google 


58 


193  PACinC  RBPOBTBB 


(Moot. 


Door  testlfled  that  be  Informed  Johnson 
and  Laundry  they  were  nnder  arrest,  and 
would  be  put  In  jail  upori  their  arrival  at 
Missoula.  There  is  also  some  testimony  that 
Door  told  them,  not  that  they  were  under  ar- 
rest, but  that  he  would  have  them  arrested 
when  they  arrived  at  Missoula.  He  wired 
to  a  special  agent  of  the  company,  who  was 
a  deputy  sherlfl,  and  upon  the  arrival'  of  the 
train  there  this  agent  was  present  at  the 
depot.  l%e  conductor  had  not  taken  the 
men  into  custody,  but,  as  they  stepped  off 
the  train,  he  directed  the  agent's  attention 
to  them,  and  by  lilm  they  were  taken  into 
cnstody  and  placed  in  jail. 

All  of  this  testimony  as  to  bting  intoxi- 
cated and  talcing  part  In  any  ocmtroveray, 
or  as  to  conducting  himself  In  any  unseem- 
ly manner,  was  denied  by  plaintiff  and  his 
witnesses.  Plaintiff  testified  that  he  had  had 
two  drinks  of  beer  before  boarding  the  train, 
bat  that  he  drank  nothing  at  all  upon  the 
train  nor  did  he  see  any  bottle  of  liquor  In 
the  possession  of  Laundry  or  any  other  pas- 
senger. He  admits  the  vomiting,  but  alleges 
that  this  was  due  to  causes  other  than  Intox- 
ication. He  says  that  when  put  under  cus- 
tody upon  arrival  at  Missoula  he  knew  noth- 
ing as  to  the  cause  of  the  arrest,  and  that  liis 
conduct  upon  the  train  was  exemplary. 

In  addition  the  testimony  shows  what  fol- 
lowed the  taking  to  jail,  the  publicity  given 
the  arrest,  plaintiff's  humiliation,  etc.,  and 
that  npon  a  trial  for  the  criminal  offense 
charged  against  him,  that  of  drinking  In- 
toxicating liquors  upon  a  passenger  train, 
he  was  acquitted. 

The  order  granting  the  motion  for  a  new 
trial  was  goieral,  and  does  not  set  forth 
the  grounds  upon  which  it  was  granted. 
The  sole  error  spedfled  by  appellant  is  that 
the  court  erred  in  granting  this  motion. 
There  is  conflict  In  the  evidence.  The  trial 
court  was  in  a  more  favorable  position  than 
this  court  to  pass  upon  the  credibility  and 
weight  of  the  testimony. 

[1,  2]  As  has  been  often  said  by  this  court, 
when  in  the  opinion  of  the  trial  court  the 
evidence  in  a  given  case  preponderates 
against  the  finding  of  the  jury,  it  should  be 
set  aside,  and  where  its  action  in  granting 
a  motion  for  a  new  trial  can  be  justified  up- 
on that  theory,  the  Supreme  Court  on  appeal 
will  not  say  that  It  abused  its  discretion  in 
granting  the  motion. 

We  are  asked  to  review  questions  of  law. 
However,  we  are  not  inclined  to  pass  upon 
any  feature  of  the  case,  except  that  pre- 
sented by  the  specifications  of  error.  There 
were  two  causes  of  action.  The  verdict  was 
general.  There  Is  no  method  by  which  we 
may  determine  whether  the  jury  allowed  re- 
covery upon  the  first  or  second  cause,  or  up- 
on both.  The  trial  court  saw  fit  to  grant 
the  motion  for  new  trlaL     In  this  It  com- 


mitted no  abuse  of  discretion.    Therefore  no 
useful  purpose  can  be  served  by  discussing 
roles  of  law  which  are  not  necessary  to  ft 
decision  upon  appeal. 
The  order  appealed  from  is  affirmed. 

BBANTLT,  0.  J,  and  COOFEB,  J,  con- 
cur. 


(58  Hoat.  428) 

ZALAC  V.  BARICH  tt  ax.     (No.  4189.) 
(Supreme  Gonrt  of  Montana.    Oct.  27,  1920.) 

1.  Work  and  labor  «=>28( I)— Evidence  held  to 
support  recovery  of  compensation  for  house- 
keeping services. 

In  action  for  service  rendered  as  servant, 
where  defendants  daimed  that  there  was  no 
agreement  to  pay  plaintiff  for  her  services,  and 
that  Bervices  were  performed  in  retom  for  a 
home,  clothing,  entertainment,  and  education, 
evidence  held  to  support  judgment  for  plaintiff. 

2.  Appeal  and  error  «=>I002— Verdlot  on  oon- 
fllotlng  evideuce  not  disturbed. 

Verdict  on  conflicting  evidence  and  judgment 
thereon  will  not  be  disturbed  on  ground  of  in- 
Baflidency  of  evidence. 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  W.  H.  Poorman,  Judge. 

Action  by  Minnie  Zalac  against  Joseph 
Barlch  and  wife.  Prom  judgment  for  plain- 
tiff and  from  order  denying  motion  for  new 
trial,  defendants   appeaL     Affirmed. 

J.  P.  Donnelly,  of  Havre,  for  appellants. 

BS.  D.  Phelan,  of  Helena,  for  respondent 

COOPEB,  J.  The  complaint  aUeges  that 
between  the  19th  day  of  February,  IdlO. 
and  the  19th  of  June,  1916,  at  the  special 
instance  and  request  of  defendants,  the  plain- 
tiff rendered  services  to  them,  as  cook,  house- 
keeper, and  servant  girl,  of  the  reasonable 
value  of  $25  per  month,  for  which  they 
agreed  to  pay  a  reasonable  wage,  and  that 
only  1334  of  the  $1,566  alleged  to  be  due 
plaintiff  has  ever  been  paid. 

The  answer  consists  of  a  general  denial, 
supplemented  by  affirmative  allegations  to 
the  effect  that,  in  consideration  for  the  serv- 
ices rendered  by  plaintiff,  defendants  agreed 
to  and  did  furnish  plaintiff  with  a  home,  and 
treated  her  and  cared  for  her  as  their  own 
child;  that  the  plaintiff  was  Informed  and 
understood  that,  it  she  desired  to  work  for 
wages  elsewhere,  she  was  at  liberty  to  do  ao, 
because  defendants  could  not  afford  to  pay 
her  any  wages  or  salary,  but  that  plaintiff 
preferred  to  remain  with  defendants  and  en- 
joy the  benefits  of  the  home  so  provided, 
and  that,  in  addition  to  the  home,  "defend- 
ants expended  a  sum  of  money  in  so  provid- 
ing a  home,  rendered  entertainment  and  edu- 
cation for  said  plaintiff,  vastly  in  excess  of 
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lite  snm  demanded  by  plaintiff  In  her  com- 
plaint." Upon  these  issues  a  trial  was  bad, 
resulting  In  a  verdict  for  plaintiff  in  the  sum 
of  $750.  This  appeal  is  from  the  Judgment 
and  an  order  denying  defendants  a  new  trial. 

Refusal  of  the  trial  court  to  grant  defend- 
ants a  new  trial  is  the  principal  ground  urg- 
ed upon  this  appeal,  the  contention  of  ap- 
pellants being  that  the  proof  offered  by  the 
plaintiff  failed  to  establish  the  date  npon 
which  the  agreonent  was  made,  and  that,  for 
that  reason,  the  verdict  is  based  upon  guess- 
work, conjecture,  and  speculation,  and  ought 
not  to  be  permitted  to  stand. 

So  far  as  the  overruling  of  the  motion  for 
a  new  trial  is  concerned.  It  is  only  neces- 
sary to  say  that  the  evidence  given  by  plain- 
tiff was  sufficient  to  convince  the  Jury  of  the 
truth  of  the  allegations  of  her  complaint,  to 
the  effect  that  she  came  to  the  home  of  the 
defendants  at  East  Helena  from  Austria,  in 
February,  1910;  that  she  lived  with  them 
for  a  period  of  nearly  seven  years,  during 
all  of  which  time  she  performed  the  usual 
household  duties,  including  washing  dishes, 
doing  the  family  washing,  scrubbing  the 
floors,  milking  the  cows,  delivering  milk  in 
the  neighborhood,  assisting  Mrs.  Barlch,  the 
wife  of  her  codefendant,  Joseph  Barich,  in 
the  cooking  and  other  work  necessary  to  car- 
ry on  a  boarding  house,  and  during  the  first 
year  after  her  arrival  at  the  home  of  defend- 
ants assisting  them  in  the  building  of  a  house 
adjoining  their  residence;  for  all  of  which 
the  defendants  agreed  to  pay  a  reasonable 
wage.  It  is  not  disputed  that  the  defend- 
ants sent  plaintiff  a  ticket  upon  which  to 
travel  from  Austria  to  their  home  at  EJast 
Helena,  at  a  cost  to  them  of  $104,  gave  her 
as  spending  money  about  $30,  and  provided 
wearing  apparel  at  a  cost  of  about  $200,  dur- 
ing the  period  covered  by  the  pleadings, 
amounting  in  all  to  about  $334,  between  the 
time  she  arrived  at  the  home  of  defendants 
from  Austria  and  left  it  to  get  married. 

On  b^alf  of  defendants  evidoice  was  ad- 
duced in  sui^mrt  of  the  a£Brmatlve  allegations 
of  the&  answer.  They  themselves  testified 
that  they  never  promised  or  agreed  to  pay 
plaintiff  any  wages,  but  that  it  was  agreed  be- 
tween them  that  plaintiff  should  make  her 
home  with  defendants  and  live  with  them  as 
long  as  it  was  mutually  agreeable,  without 
any  compensation  other  than  the  benefits  af- 
forded by  the  home  so  provided  her,  Includ- 
ing her  clothing,  entertainment,  and  educa- 
tion, the  value  of  which  was  far  In  excess  of 
the  amount. demanded  by  her  as  wages,  and 
fbat,  as  a  consequence  thereof,  defendants 
owed  her  nothing. 

The  district  court,  in  passing  up<»i  the 
sufficiency  of  the  evidence  to  sustain  the  ver- 
dict, refused  to  grant  defendants  a  new  tri- 
al, and  thereby  signified  its  conclusion  that 
the  plaintiff  had  made  out  a  case  entitling 


her  to  the  verdict  she  received  at  the  bands 
of  the  Jury,  and  that  the  defendants  had 
failed  to  overcome  the  preponderance  of  the 
evidence  found  by  the  Jury  to  exist  in  favor 
of  the  plaintiff. 

[1, 2]  From  a  careful  review  of  the  testi- 
mony given  to  support  the  respective  theories 
urged  by  the  partis,  it  is  apparent  to  us 
that  there  was  a  substantial  conflict  in  it, 
and  enough  competent  proof  to  uphold  the 
Judgment  awarded  the  plaintiff.  As  has  been 
many  times  announced  by  this  court  In  cases 
presenting  the  condition  now  confronting  us, 
the  verdict  of  the  Jury  and  the  Judgment  of 
the  district  court,  attacked  upon  the  ground 
that  the  evidence  was  tnsufflclent  to  Justify 
them,  cannot  be  disturbed.  Baxter  v.  Ham- 
ilton, 20  McHit.  334,  51  Pac.  265. 

No  error  Is  assigned  touching  the  compe- 
tency of  the  proof  admitted  upon  the  trial, 
nor  In  the  instructions  given.  The  Jury  and 
the  trial  court  had  before  them  the  witness- 
es, observed  thdr  demeanor  upon  the  stand, 
the  probability  of  the  truth  of  their  respec- 
tive stories,  and  upon  th«r  whole  case  have 
accepted  the  plaintiff's  account  of  the  trans- 
action. Appellants  have  failed  to  convince 
us  that  a  different  result  ought  to  have  been 
reached.  We  are  therefore  constrained  to 
affirm  the  order  and  Judgment  appealed  from. 

Affirmed. 


BRANTLX,  a 
cur. 


J.,  and  BURLY,  J.,  con- 


PHILBRICK  V. 


(58  Mont.  376) 

AMERICAN  BANK  &  TRUST 
CO.  et  al. 


STATE   ex   rel.   PHILBRICK  v.   DISTRICT 

COURT  OF  EIGHTH  JUDICIAL 

DIST.  at  al. 

(Nos.  4566,  4664.) 

(Supreme  Court  of  Montana.    Oct  18,  1920.) 

1.  Coarta  «=>20l->DI*triet  eoart  has  Jsrisdio- 
Uoa  to  determine  when  testanentary  trust 
has  accompllahed  purpose. 

Rev.  Codes,  i  7698,  confers  Jurisdiction  on 
the  district  court,  when  sitting  as  a  probate 
court,  to  determine  whether  the  purpose  of  a 
testamentary  trust  has  been  .  accomplished, 
wherever  it  has  acquired  Jurisdiction  over  the 
adminiBtration  of  the  estate  by  probate  of  a 
will,  which  has  created  a  trust  to  continue  after 
final  distribution. 

2.  Courts  «=920l— Jurlsdlotios  of  distrletoonrt 
In  exercising  probate  powers  special  and  lim- 
ited. 

The  Jurisdiction  of  the  district  court,  when 
exercising  its  probate  powers,  is  special  and 
limited,  depending  on  the  provisions  of  the 
code;  but  by  implication  it  also  possesseB  all 
the  powers  incidentally  necessary  to  an  effective 
ezerdae  of  the  powers  expressly  conferred. 
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S.  Equity  «=a4%— Equity  JurlsdIctlOR  depends  on 
Inadequacy  of  legal  remedy. 
It  is  the  general  rule  that  the  equity  power 
of  tl^e  court  may  not  be  invoked  by  a  litigant 
to  obtain  any  relief,  \rhen  a  plain,  adequate, 
and  speedy  remedy  iJe  afforded  in  the  ordinary 
courses  of  law. 

4.  Trusts  «=»359(3)— Summary  proceeding  In 
district  court  to  determine  testamentary 
trust  adequate. 

Rev.  Codes,  {  7698,  relating  to  determina- 
tion of  testamentary  trusts  in  district  court 
by  summary  proceedings,  affords  an  adequate 
and  complete  remedy,  and  court  properly  sus- 
tained a  demurrer  to  a  complaint  in  an  action 
in  equity  against  a  trustee  to  declare  a  testa- 
mentary trust  terminated. 

5.  Courts  ^=9204— Supreme  Court  may  exer- 
cise Its  extraordinary  supervisory  power  to 
review  an  order  where  appeal  Is  Inadequate. 

That  an  appeal  lies  from  an  order  is  ordi- 
narily a  conclusiye  reason  why  the  Supreme 
Court  will  not  exercise  its  extraordinary  super- 
visory power  to  review  it;  but  if  the  facts 
make  out  an  exigent  case,  and  it  is  apparent 
that  the  appeal  wiA  not  afford  adequate  relief, 
the  Supreme  Court  will  act,  notwithstanding 
that  an  appeal  will  He. 

6.  Wilis  is=>687( I}— Beneficiary  held  not  enti- 
tled to  corpus  of  trust  estate  on  death  of 
trustee. 

Under  a  will  bequeathing  all  of  testator's 
estate  to  a  certain  person,  to  be  held  in  trust 
for  another,  who  was  to  receive  a  certain 
amount  per  year  for  life,  the  trustee  to  have 
what  remained  at  the  death  of  the  beneficiary, 
testator  intended  the  trust  to  continue  during 
the  life  of  the  beneficiary,  or  until  the  final 
exhaustion  of  the  estate,  notwithstanding  that 
the  trustee  predeceased  her;  and  hence  the 
beneficiary,  who  was  heir  of  the  trustee,  was 
not  entitled  to  have  the  entire  trust  distributed 
to  her  on  the  death  of  the  trustee,  in  view 
of  Rev.  Codes,  {$  47G3,  4764,  4767. 

Appeal  from  District  Court,  Cascade  Coun- 
ty;   H.  H.  Ewing,  Judge. 

Suit  by  Lavlu  C.  Philbrick  against  the 
American  Bank  &  Trust  Oompany  and  others. 
Decree  for  defendants,  and  plaintiff  appeals. 
After  appeal,  plaintiff  Instituted  an  original 
proceeding,  asking  for  an  order  annulling 
an  order  of  the  district  court  dismissing  a 
I)etition,  and  commanding  that  court  to  grant 
relief  demanded.  Judgment  affirmed,  and 
motion  to  quash  order  to  show  cause  in 
original  proceeding  sustained. 

A.  H.  Gray,  and  Stephen  J.  Cowley,  both 
of  Great  Falls,  and  Galen  &  Mettler,  of  Hele- 
na, for  appellants. 

I.  W.  Church  and  Fletcher  Maddox,  both 
of  Great  Falls,  amid  curls. 

BRANTLY,  O.  J.  The  wIU  of  Samuel  O. 
Philbrick,  deceased,  was  admitted  to  probate 
by  the  district  court  of  Cascade  county. 
After  directing  the  payment  of  the  expenses 


of  the  testator's  last  sickness,  burial,  etc., 
the  will  provided: 

"Second.  I  give  and  bequeath  to  my  sister 
Helen  M.  Philbrick  of  Detroit,  Michigan,  all 
of  my  real  and  personal  estate  to  be  held  by 
her  as  trustee  for  my  sister  Lavin  C.  Philbrick 
of  Waterville,  Le  Seuer  county,  Minnesota, 
and  it  is  my  wish  and  will  that  my  sister  Helen 
M.  Philbrick  hold  all  the  said  property  as  such 
trustee,  for  the  benefit  of  my  sister  Lavin.  C. 
Philbrick,  and  I  farther  authorize  my  said  trus- 
tee to  invest  such  property  as  she  may  see  fit, 
and  it  is  my  wish  and  will  that  she,  as  such 
trustee,  pay  to  my  sister  Lavin  C.  Pliilbrick  the 
sum  of  one  thousand  ($1,000)  dollars  each 
year,  providing  that  if  the  income  from  my  es- 
tate exceeds  the  sum  of  one  thousand  ($1,000) 
dollars,  then  it  is  my  wish  and  will  that  my 
trustee  above  mentioned,  pay  to  my  said  sis- 
ter Lavin  C.  Philbrick  the  whole  of  such  in- 
come, it  being  understood  that  if  the  income 
does  not  reach  the  sum  of  one  thousand  ($1,- 
000)  dollars,  she  shall  have  the  sum  of  one 
thousand  ($1,000)  dollars  each  year,  even  if 
resort  has  to  be  made  to  the  principal, 

"Third.  It  is  my  further  will  and  wish  that 
in  the  event  my  sister  Lavin  C.  Philbrick  should 
die  before  my  sister  Helen  M.  Philbrick,  that 
the  whole  of  my  estate  go  to  and  descend  to 
my  said  sister,  Helen  M.  Philbrick. 

"Lastly.  I  hereby  nominate  and  appoint  my 
said  sister  Helen  M.  Philbrick  of  Detroit,  Mich- 
igan, the  executrix  of  this,  my  last  will  and  tes- 
tament and  hereby  revoke  all  former  wills  by 
me  made,  and  it  is  my  wish  that  she  adminis- 
ter without  bond." 

Such  proceedings  were  had  thereafter  that 
the  assets  of  the  estate  were  distributed  to 
Helen  M.  Philbrick  as  trustee.  After  brief 
service  in  that  capacity,  she  resigned  and 
the  district  court  appointed  S.  E.  Atkinson 
in  her  stead.  Some  time  prior  to  June  20, 
1918,  Atkinson  died,  and. on  that  day  the 
court  appointed  the  American  Bank  &  Trust 
Oompany  of  Great  Falls,  a  Montana  corpo- 
ration, to  fill  the  vacancy.  The  trust  estate 
then  consisted  of  money'  and  securities  ag- 
gregating approximately  a  Value  of  $14,(X)0, 
besides  a  house  and  lot  in  the  city  of  Great 
Falls.  On  June  22,  1918,  Helen  if.  PhU- 
brick  died  snd  left  Lavin  C.  Philbrick  her 
only  h^r  at  law. 

On  December  3,  1918,  Lavin  C.  Philbrick 
commenced  an  action  in  equity  against  the 
trustee  to  obtain  a  decree  declaring  the  toust 
terminated  by  the  death  of  Helen  M.  Phil- 
brick and  directing  the  trustee  to  deliver  the 
trust  funds  and  property  to  her.  To  this 
action  seven  persons,  other  than  the  trustee, 
were  also  made  defendants.  It  was  alleged 
that  they  are  cousins  of  plaintiff ;  that  they 
are  the  sole  surviving  relatives  of  the  de- 
ceased, other  than  the  plaintiff;  that  they 
claim  an  interest  in  the  trust  fund  and  prop- 
erty as  heirs  of  the  deceased,  but  that  their 
claim  Is  without  right  The  trustee  appeared 
in  the  action  by  Interposing  a  general  d'<mur- 
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rer  to  tbe  complaint.  The  other  defendants 
fkUed  to  appear,  and  default  was  entered 
against  them.  Thereafter,  on  August  1, 1919, 
counsel  for  the  trustee  by  stipulation  wlQi 
counsel  for  the  plaintifF  withdrew  the  de- 
murrer and  permitted  the  'default  of  this 
defendant  to  be  entered.  Counsel  then  ap- 
plied to  the  court:  for  the  relief  demanded  in 
the  complaint.  After  consideration,  the 
court  held  that  the  facts  stated  were  not  suf- 
ficient to  Justify  any  relief,  and,  plaintiff  de- 
dining  to  amend,  rendered  judgment  dis. 
missing  the  action.  From  this  judgment, 
plaintiff  appealed  to  this  court. 

In  the  meantime,  pending  the  appeal,  the 
plaintiff,  concluding  that  she  bad  mistaken 
her  remedy  in  bringing  the  action,  filed  a 
petition  In  the  district  court  In  the  probate 
proceeding,  entitled  "In  the  Matter  of  the 
Estate  of  Samuel  O.  Philbrick,  Deceased," 
seeking  the  desired  relief  under  the  provi- 
sions of  section  7698  of  the  BeTised  Oodea 
The  trustee,  being  ordered  by  citation  to 
submit  his  final  account  and  to  show  cause 
why  the  plaintiff  should  not  have  the  relief 
demanded,  answered  the  petition,  alleging 
that  the  facts  stated  therein  presented  the 
same  question  as  that  presented  in  the  action 
which  was  pending  on  appeal,  and  asked  that 
it  be  dismissed.  The  court  sustained  this 
contention  and  dismissed  the  petition. 
Thereupon  the  plaintiff,  as  relatrlx,  institut- 
ed an  original  proceeding  In  this  court,  ask- 
ing It  for  an  order,  under  its  supervisory  ju- 
risdiction, annulling  the  order  of  the  district 
court  dismissing  the  petition,  and  command- 
ing that  court  to  grant  the  relief  demanded. 

As  reason  why  this  court  should  assume 
original  jurisdiction  it  Is  alleged  in  the  peti- 
tion that  relatrlx  Is  advanced  in  years,  and 
is  dependoit  for  food,  clothing,  and  shelter 
upon  the  property  devised  to  her  under  the 
will  of  her  brother;  that  by  reason  of  the 
constantly  Increasing  cost  of  living,  and  the 
decrease  of  income  yielded  by  the  trust  es- 
tate, it  has  become  impossible  for  her  to 
support,  dothe,  and  shelter  herself  upon  the 
income;  and  that  it  has  become  necessary 
for  this  reason  that  she  have  the  whole  of 
the  estate  delivered  to  her  free  from  the 
trust,  in  order  that  she  may  make  use  of  It 
to  meet  her  necessities. 

In  response  to  an  order  issued  by  this 
court  requiring  tbe  respondent  court  and  its 
judge  to  show  cause  why  the  relatrlx  should 
not  be  granted  relief,  coimsel  appearing  In 
their  behalf  filed  a  motion  to  quash  the 
order  to  show  cause  and  dismiss  the  pro- 
ceeding, on  the  ground  that  the  facts  stated 
in  the  petition  are  not  suffldent  to  warrant 
relief.  The  proceeding  waa  set  for  final 
hearing  on  September  17  upon  the  question 
raised  by  the  motion.  The.  ai^eal  in  the 
equity  case  was  set  for  hearing  on  the  fol- 
lowing day.  At  the  hearing  of  the  former, 
It  b^ng  agreeable  to  counsel,  the  two  causes 


were  consolidated,  heard,  and  submitted  to- 
gether. In  addition  to  argument  on  the 
merits,  counsel  presented  these  questions  of 
procedure:  Whether,  in  view  of  the  provi- 
sions of  section  7G08,  the  district  court  had 
Jurisdiction  to  Mitertain  an  independent  ac- 
tion to  terminate  the  trust;  whether  an  ap- 
peal lies  from  the  order  dismissing  the  pe- 
tition in  the  probate  proceeding ;  and  wheth- 
er this  court  for  this  reason  should  not  have 
refused  to  entertain  the  original  proceeding. 
[1]  Section  7696  of  the  Revised  Ck>des,  in 
our  opinion,  confers  Jurisdiction  upon  the 
district  court,  when  sitting  as  a  probate 
court,  to  determine  whether  the  purpose  of 
a  testamentary  trust  has  been  accomplished, 
wherever  it  has  acquired  Jurisdiction  over 
the  administration  of  the  estate  by  probate 
of  the  wiU,  whidi  has  created  a  trust  to 
continue  after  final  distribution.  It  declares 
that-; 

"Where  any  tmst  has  been  created  by  or  un- 
der any  will  to  continue  after  distribntlon,  the 
district  court  shall  not  lose  jurisdiction  of  the 
estate  by  final  distribution,  but  shall  retain 
jurisdiction  thereof  for  the  purpose  of  the 
settlement  of  accounts  under  the  trust." 

It  declares  further  that  any  sudi  trustee 
may,  from  time  to  time  during  the  continu- 
ance of  the  trust,  or  at  the  termination  there- 
of— 

"render  and  pray  for  the  settlement  of  his  ac- 
counts as  such  trustee  before  tbe  district  court 
in  which  the  will  was  probated  and  in  the  man- 
ner provided  for  the  settlement  of  the  accounts 
of  executors  and  administrators." 

It  also  declares  that — 

"Any  such  trustee  may,  in  the  discretion  of 
the  court  or  judge,  upon  application  of  any 
beneficiary  of  the  trust,  be  ordered  to  appear 
and  render  bis  account  after  being  dted  by 
service  of  dtation  as  provided  for  the  service 
of  summons  in  dvil  cases." 

[2]  The  jurisdiction  of  the  district  court, 
■when  exerdsing  its  probate  powers,  Is  special 
and  limited,  depending  upon  the  provisions  of 
the  Code.  By  implication  It  also  possesses 
all  the  powers  inddentally  necessary  to  an 
effective  exerdse  of  the  powers  expressly 
conferred.  In  re  Davis  Estate,  27  Mont 
490,  71  Pac.  767;  In  re  Dolenty  Estate,  53 
Mont  33, 161  Pac.  624.  Since  the  statute  ex- 
pressly dedares  that  the  court  retains  ju- 
risdiction, after  distribution,  to  examine  and 
settle  the  accounts  of  the  trustee,  not  only 
during  the  continuance  of  the  trust,  but  also 
at  Its  termination,  and  that  the  trustee  may 
be  compelled  by  It  to  make  an  accounting 
upon  the  apidlcation  of  any  beneficiary  un- 
der the  trust,  it  seems  to  us  that  by  neces- 
sary implication  it  confers  the  power,  also, 
to  ascertain  when  the  purpose  of  the  trust 
has  been  accomplished,  and  thereupon  to  de- 
clare it  teruunated,  and  to  direct  the  truat 
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fund  and  property  to  be  delivered  to  the 
person  or  persons  entitled  to  them.  Other- 
wise, in  every  case,  though  the  trustee  has 
rendered  his  final  account,  and  it  has  been 
found  correct  and  the  purpose  of  the  trust 
has  been  accomplished,  an  action  would  be 
necessary  to  terminate  the  trust  and  dis- 
charge the  trustee. 

The  statute  of  California  (Code  CJv.  Proc. 
i  1699),  except  in  the  mode  of  procedure  pre- 
scribed by  it,  contains  substantially  the 
same  provisions  as  ours,  supra.  In  the  case 
of  McAdoo  V.  Sayre,  145  Cal.  344,  78  Pac. 
874,  the  Supreme  Court  of  that  state,  after 
a  full  and  careful  consideration  of  it,  held 
that,  whenever  the  power  of  the  superior 
court  having  jurisdiction  avet  a  trust  cre- 
ated by  a  will  is  invoked  in  a  proceeding  un- 
der the  statute  it  has  the  general  power,  and 
it  is  its  duty,  if  the  purpose  of  the  trust  has 
been  accomplished,  to  declare  it  terminated 
and  to  dispose  of  the  entire  matter  by  di- 
recting the  trust  property  and  assets  to  be 
delivered  to  the  person  or  persons  entitled 
to  them.  We  agree  with  the  conclusion  of 
the  Oalifomla  court  as  to  the  scope  of  the 
provision  and  accept  it  as  the  only  logical 
one.  It  follows  logically  from  this  conclu- 
sion that  the  special  Jurisdiction  ccoiferred 
by  the  statute  is  exclusive. 

[3, 4]  It  is  the  general  rule  that  the  equity 
power  of  the  court  may  not  be  invoked  by  a 
litigant  to  obtain  any  relief,  when  a  plain, 
adequate,  and  speedy  remedy  is  afforded  In 
the  ordinary  course  of  law.  Inadequacy  or 
deficiency  of  the  legal  remedy  is  the  funda- 
mental concept  of  equity  Jurisdiction.  Wil- 
son V.  Harris,  21  Mont  374,  54  Pac.  46; 
Raymond  v.  Blancgrass,  36  Mont  449,  93 
Pac.  648,  15  L.  R.  A.  (N.  S.)  976.  The  rem- 
edy conferred  by  the  statute  is  plain,  ade- 
quate, and  speedy.  It  is  plain  because  the 
statute  declares  that  the  court  retains  Juris- 
diction over  the  trust  during  its  continuance. 
It  is  adequate  because  the  court  may,  in  the 
probate  proceeding,  which  is  still  pending 
for  the  purpose  of  administering  the  trust, 
call  to  its  aid  aU  the  facilities  which  are 
available  on  the  trial  of  an  ordinary  action 
In  equity.  The  same  Judge  who  presides  in 
ordinary  actions  exercises  the  powers  con- 
ferred by  the  statute.  The  remedy  is  more 
expeditions  than  can  be  afforded  in  such  an 
action,  because  the  procedure  is  simple  and 
summary  in  character,  and  is  not  subject  to 
the  delays  that  are  ordinarily  incident  to 
the  commencement  and  conduct  of  formal 
actions. 

The  particular  reason  for  which  the  court 
sustained  the  demurrer  is  not  apparent 
The  result  arrived  at,  however,  was  correct 
and  the  Judgment  before  ua  on  appeal  must 
be  aflBrmed.  We  shall  not  stop  to  determine 
whether  the  relatrix  could  have  appealed  to 
this  court  from  the  order  dismissing  her  pe- 
titian  In  tbe  probate  proceeding.    It  la  not 


dear  that  the  statute  (Rev.  Codes,  f  709^ 
authorizes  an  appeal  from  such  an  order. 

[S]  The  fact  that  an  appeal  lies  from  an 
order  is  ordinarily  a  conclusive  reason  why 
this  court  will  not  ezerdse  its  extraordinary 
supervisory  power  to  review  it  This  is  not 
always  so,  however.  If  the  facts  make  out 
an  exigent  case,  and  it  is  apparent  that  the 
appeal  will  not  afford  adequate  relief,  this  is 
sufficient  to  warrant  action  by  this  court 
notwithstanding  the  appeal.  State  ex  reL 
Whiteside  v.  District  Court  24  Mont  539, 
63  Pac.  395;  In  re  Weston,  28  Mont.  207,  72 
Pac.  512.  When  the  application  for  the  writ 
was  made,  this  court  was  of  the  opinion  that 
the  facts  disclosing  the  condition  and  neces- 
sities of  the  petitioner  made  out  a  sufficient 
exigency  to  Justify  an  inquiry  whether  she 
should  have  speedy  relief.  The  district  court 
dismissed  the  petition  for  tbe  reason  that 
the  action  seeking  the  same  relief  was  still 
pending.  Inasmuch  as  we  have  assumed  Ju- 
risdiction by  the  original  proceeding,  we 
have  concluded  to  take  up  the  case  as  made 
by  the  petition  and  determine  it  on  the  mer- 
its, without  regard  to  the  reason  upon  which 
the  lower  court  based  ite  order  dismissing 
it  In  doing  so,  however,  we  do  not  wish  to 
be  understood  as  relaxing  in  any  degree  the 
restrictions  heretofore  observed  In  granting 
relief  under  our  summary  supervisory  juria- 
diction. 

The  contention  of  counsel  for  the  relatrix 
is  that  by  the  terms  of  the  will  Helen  M. 
Philbrick  was  to  receive  no  part  of  the  es- 
tate except  upon  the  contingency  that  she 
survived  her  sister;  that  not  having  sur- 
vived and  the  testator  having  fixed  no  term 
in  the  will  during  which  the  trust  must  con- 
tinue, the  death  of  Helen  ipso  facto  extin- 
guished the  trust;  and  that  under  the  doc- 
trine of  merger  the  plaintiff  became  vested 
with  the  entire  estate  and  is  entitled  to  have 
it  distributed  to  hex,  free  from  the  restric- 
tions of  the  trust  In  other  words,  the  in- 
tention of  tbe  testator  was,  first  to  provide 
tor  the  support  of  relatrix  during  her  life; 
and,  second,  to  preserve  whatever  should  re- 
main of  the  estate  at  her  death  for  the  bene- 
fit of  Helen,  and,  the  beneficial  interest  of 
Helen  having  lapsed  by  her  death,  the  whole 
purpose  of  the  trust  has  been  accomplished. 

[6]  The  rules  applicable  to  the  construc- 
tion of  wUls  laid  down  in  our  Code,  so  far 
as  they  are  pertinent  here,  are  the  follow- 
ing: 

"A  will  is  to  be  eonstmed  according  to  the 
intention  of  tbe  testator."    Rev.  Codes,  {  4763. 

"In  cases  of  uncertainty  arising  upon  tbe  face 
of  the  will,  as  to  tbe  application  of  any  of  its 
provisions,  tbe  testator's  intention  is  to  be  as- 
certained from  the  words  of  the  will,  taking 
into  view  the  drcumstances  under  which  it 
was  made,  exdusive  of  hla  oral  dedarations." 
Id.  {  4764. 
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"An  the  part*  of  a  will  are  to  be  conatmed 
in  relation  to  each  other  and,  ao  aa,  if  poaai- 
ble,  to  form  one  eonaiatent  whole,  •  •  • " 
Section  4767. 


We  And  no  uncertainty  upon  the  face  of 
the  will  as  to  the  intention  of  the  testator. 
If  there  were,  we  are  not  aided  by  knowl- 
edge of  the  circumstances  nnder  which  the 
testator  executed  it,  for  none  of  these  cir- 
cumstances appear  from  the  petition,  other 
than  that  the  testator  had  only  two  sisters, 
and  that  he  wished  to  dispose  of  his  estate 
for  the  benefit  of  one  of  them  to  the  exclu- 
sion of  the  other,  except  upon  the  contin- 
gency that  the  latter  should  suryive  the  for- 
mer. It  is  obvious  from  clause  2  that  the 
intention  of  the  testator  was  to  set  apart  his 
whole  estate  to  provide  an  annual  Income  of 
not  less  than  $1,000  for  relatrix  during  her 
life  through  the  instrumentality  of  a  trus- 
teeship, and  for  this  purpose  to  authorize 
the  trustee,  whenever  the  necessity  might 
arise,  to  resort  to  the  corpus  of  the  trust 
pnq>er^,  even  if  the  final  result  would  be 
the  exhaustion  of  the  entire  estate.  This 
was  clearly  the  controlling  Idea  in  the  mind 
of  the  testator.  Why  a  provlsimi  for  a  trus- 
tee should  have  been  made  at  all  is  not  ap- 
parrat.  So  far  as  we  can  Judge,  the  inten- 
tion may  have  been  prompted  by  the  feeble 
condition  of  the  health  of  the  relatrix,  or  by 
her  lack  of  business  capacity,  or  her  spend- 
thrift habits.  This,  however,  is  merely  ^pec- 
ulation.  No  fact  or  circumstance  appears 
from  the  i)etltlon  justifying  any  conclusion 
as  to  what  may  have  been  the  testator's  mo- 
tive. Whatever  his  motive  may  have  been, 
there  can  be  no  doubt  of  his  main  purpose. 
That  he  selected  the  sister  Helen  to  act  as 
trustee  argues  nothing  other  than  that  she 
was  his  nearest  other  relative,  and  was  re- 
garded by  him  competent  to  carry  out  his 
wish.  The  bequest  of  the  remainder  of  the 
estate  to  the  trustee  upon  the  contingency 
that  she  should  survive  her  sister  Is  not  in 
any  way  inconsistent  with  the  nudn  pnri;>ose, 
but  merely  indicates  the  wish  of  the  testator 
that  such  part  of  the  estate,  if  any  should 
remain  after  the  main  pmpose  had  been 
accomplished,  should  go  to  his  only  other 
surviving  relative.  The  trustee  was  given 
an  unlimited  discretion  in  making  invest- 
ments, but  this  did  not  vest  In  her  an  abso- 
lute discretion  with  regard  to  the  ^ecutlon 
of  the  main  purpose  of  the  trust.  Nor  does 
it  Indicate  that  the  trust  Should  terminate 
in  case  she  should  die  before  her  sister.  Let 
it  be  assumed  that  she  had  died  before  the 
testator  or  before  she  had  qualified  after  his 
death.  In  that  case.  If  the  contention  of  re- 
latrix is  maintainable,  the  obvious  Intention 
of  the  testator  would  have  been  defeated. 
In  our  opinion,  it  appears  from  the  temis 
used  by  the  testator  that  he  Intended  the 


trust  to  continue  during  the  life  of  the  bene- 
ficiary, or  until  the  final  exhaustion  of  the 
estate,  by  providing  her  the  annual  Income. 
There  is  therefore  no  merit  in  the  c(mten- 
tlon  of  counsel. 

The  judgment  appealed  from  in  the  equity 
case  is  affirmed.  The  motion  to  quash  the 
order  to  show  cause  in  the  original  proceed- 
ing is  sustained,  and  the  petition  is  dis- 
missed. 

HUBIiY  and  GOOPBR,  JTJT.,  ctmcnr. 


(68  Mont.  421) 

DIDRIKSEN  V.  BROADVIEW  HARDWARE 
CO.  et  al.    (No.  4193.) 

(Supreme  Court  of  Montana.    Oct.  27,  1920.) 

1.  Trover  and  oonversion  9=932(3) — Complalit 
held  to  aufllclently  allego  plalntllTi  possession 
at  ttme  of  conversloo. 

In  action  for  conversion,  complaint,  alleging 
that  plaintiff  was  "the  owner  of  and  lawfully 
possessed  of  certain  property;  that  defend- 
ants took  property  from  plaintiff's  agent,  with 
whom  on  his  departure  from  the  state  he  had 
left  property  for  safe-keeping  "until  his  re- 
turn"; that,  on  plaintiff's  return  he  "became 
entitled  to  the  immediate  poBseasion  of  said 
goods,"  and  for  the  first  time  learned  of  defend- 
ants' wrongful  acta— A«Id  to  sufficiently  allege 
plaintiff's  possession  at  time  of  conversion. 

2.  Trover  and  eonverslon  «=346  —  Plaintiff's 
rights  to  damages  fixed  as  of  date  of  ooover- 
ston. 

In  action  for  conversion,  plaintiff's  rights  to 
damages  were  fixed  as  of  the  date  of  conver- 
sion, and  not  upon  conditions  of  ownership  or 
right  to  possession  as  of  a  later  date. 

3.  Appeal  and  error  «s>l93(5)— Failure  to  al- 
lege corporate  capacity  must  be  objected  to 
In  lower  conrt 

In  action  against  a  corporation  for  oonver- 
sion, where  corporate  capacity  was  alleged  only 
as  of  the  date  of  the  commencement  of  the  ac- 
tion, and  not  as  of  the  date  of  the  conversion, 
failure  to  allege  corporate  capacity  at  time  of 
converaion  held  not  fatal,  in  absence  of  objec- 
tion or  demurrer  in  the  trial  court;  it  being  too 
late  on  appeal  to  urge  an  objection  to  a  mere 
formal  allegation. 

Appeal  from  District  Court,  Yellowstone 
County;  Charles  A.  Taylor,  Judge. 

Action  by  O.  A.  Didrlksen  against  the 
Broadview  Hardware  Company  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Afiirmed. 

George  O.  Oago,  of  Seattie,  Wash.,  and 
F.  B.  Reynolds,  of  Billings,  for  appellanta 

Dlllavou  &  Moore,  of  Billings,  for  respond- 
ent 


«s>ror  otlMT  eaaes  ■••  Mune  topto  and  KaT-NUUBBR  in  all  Kej-Nombared  DlsesU  and  Isdazw 


Digitized  by 


Google 


64 


19a  PAOIinO  BEFOBTEB 


(Mont 


HvuJjY,  J.  This  Is  an  action  for  damag- 
ea  in  conTeralon,  in  -which  the  plaintiff  bad 
Judgment,  from  which  defendants  appeaL 
The  appeal  presents  the  single  question  as 
to'  whether  the  complaint  states  a  cause  of 
action.  The  material  portions  of  the  com- 
plaint paraphrased,  are  as  follows:  That 
the  defendant  Broadview  Hardware  Company 
18  a  Montana  corporation;  that  on  or  about 
November  1,  1916,  the  "plalntifl  was  the 
owner  of  and  lawfully  possessed  of  certain 
personal  property,  the  value  of  v/idOx  is  al- 
leged; that  on  or  about  the  1st  day  of  Novem- 
ber, 1916,  the  defendant  corporation  procured 
and  employed  the  defendant  Harrison  to  take 
and  seize  said  goods,  and  that  defendants 
willfully,  wrongfully,  and  unlawfully  took 
the  same  from  the  possession  of  one  Heeker, 
agent  of  the  plaintiff,  vrith  whom  he  had  left 
said  goods  for  safe-keeping  "until  his  return 
to  Broadview,  Mont.";  that  the  defend- 
ants sold  the  same,  and  held  the  proceeds 
thereof  for  their  own  use  and  benefit,  and 
thereby  wrongfully  converted  said  goods  to 
their  own  use  and  benefit,  so  that  the  same 
have  become  wholly  lost  to  the  plaintiff,  to 
his  damage;  that  on  or  about  the  20th  day 
of  January,  1917,  "plaintiff  returned  to 
Broadview,  Mont.,  met  his  said  agent,  and  be- 
came entitled  to  the  immediate  possession  of 
said  goods,"  then  for  the  first  time  learning 
of  defendants'  wrongful  acts  in  seizing  and 
disposing  of  said  property.  There  follows 
an  allegation  of  demand  for  return  of  the 
goods,  and  refusal  on  the  part  of  the  defend- 
ants, together  with  an  appropriate  prayer  for 
Judgment.  There  was  no  demurrer,  and, 
so  far  as  api>ears,  the  sufSciency  of  the  com- 
plaint was  not  attached  in  the  trial  court 
The  answer  admits  that  the  plaintiff  Is  a 
corporation,  and  denies  all  other  allegations  of 
the  complaint. 

[1]  Here  the  plaintiff  alleged  his  owner- 
ship of  the  property,  and  that  he  was  lawfully 
possessed-  of  the  same.  Certainly  it  is  an 
inevitable  inference  from  such  statement  that 
plaintiff  (owner)  "lawfully  possessed"  was 
then  entitled  to  such  possession. 

In  Babcock  v.  Caldwell,  22  M<mt  460,  66 
Tac.  1081,  this  court  said: 

"Defendant  attacks  the  complaint-  upon  the 
ground  that  it  fails  to  state  a  cause  of  action 
by  reason  of  the  omission  therefrom  of  an  al- 
legation that  the  plaintiff  was  the  owner  and  en- 
titled to  possession  at  the  commencement  of 
the  action.  The  complaint  avera,  among  other 
things,  that  'on  the  24tb  day  of  September, 
1885,  the  plaintiff  was  the  owner  and  in  pos- 
session of  the  property,  and  that  on  said  day 
the  defendant  took  possession  of  the  same,  and 
converted  it  to  bis  own  use.  It  is  not  neces- 
sary, in  a  case  of  this  kind,  where  damages 
only  are  recoverable,  that  plaintiff's  ownership 
and  right  of  possesaion,  or  either,  should  have 
existed  when  the  action  was  begun.  •  •  * 
In  an  action  to  recover  the  possession  of  chat- 
tels, the  rule  ia  different.  The  complaint  is 
sufficient" 


Later  in  the  complaint  plaintiff  states  the 
tact  of  his  return  to  the  state,  and  that  be 
then  became  entitled  to  tbe  inunedlate  posses- 
sion. This  is  only  explanatory  of  the  agency 
or  custody  held  by  Meeker,  and  is  fairly  In- 
ferable that  the  statement  was  placed  in  tlie 
complaint  in  explanation  also  of  the  failure 
to  bring  action  earlier,  so  that  plalntifl  could 
attempt  to  put  himseU  in  position  to  assert 
demand  for  tlie  highest  market  value  of  the 
property  between  the  date  of  the  conversion 
and  the  commencement  of  the  action. 

This  statement  cannot  be  said  to  negative 
the  previous  allegation  of  ownership  and  law- 
ful possession  by  plaintiff  <m  the  date  of  the 
conversion. 

[2]  Plaintiff's  rights  to  damages  were  fixed 
as  of  the  date  of  the  conversion,  and  not  upon 
conditions  of  ownership  or  right  to  possession 
as  of  a  later  date.  Sawyer  v.  Robertson,  11 
Mont  416,  28  Pac.  4B6,  See,  also,  Paine  v. 
Brltlsh-Butte  Min.  Co.,  41  Mont  28,  108  Paa 
12;  Kinsman  v.  Stanhope,  50  Mont  41,  144 
Pac.  1083,  L.  R.  A.  19160,  443;  Wetzel  ▼. 
Power,  6  Mont  214,  2  Pac.  338. 

The  allegations  of  the  complaint  as  to 
Meeker  show  nothing  more  than  a  mere  naked 
custody  or  agency,  unaccompanied  with  any 
interest  or  lien'  in  the  property,  and  therefore 
this  possession  was  in  effect  the  possession  of 
plaintiff. 

[3]  It  is  further  contended  that  the  com- 
plaint is  defective,  in  that  corporate  capacity 
is  alleged  only  as  of  the  date  of  the  com- 
mencement of  the  action,  rnd  not  as  of  the 
date  of  the  conversion,  and  Harrington  v. 
Stromberg-MuUins  Co.,  29  Mont  157,  74  Paa 
413,  is  cited  as  follows: 

"In  passing,  we  may  say  that  the  complaint 
alleges  that  the  defendant  was,  at  the  date  «( 
tiie  filing  of  the  complaint,  a  corporation. 
There  is  no  allegation  that  it  was  such  at  the 
time  of  the  alleged  conversion." 

This  language,  however,  was  not  a  state- 
ment that  such  a  defect  was  fatal.  In  Pearce 
V.  Butte  Electric  By.  Co.,  41  Mont  804,  109 
Pac.  275,  this  court  said: 

"It  is  now  contended  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  for  the  reason  that,  while  there  is 
an  allegation  therein  to  the  effect  that  the  de- 
fendant is  a  corporation,  there  is  no  averment 
showing  where  or  under  what  law  its  corpo- 
rate capacity  was  established.  *  *  *  1.  Both 
propositions  are  extremely  technicaL  In  so 
far  as  the  first  is  concerned,  we  think  it  is  with- 
out merit  The  complaint  does  aver  that  the 
defendant  is  a  corporation.  This  allegation  is 
suflicient  to  show  that  it  had  the  legal  capacity 
to  be  sued.  We  think  this  is  all  that  ia  re- 
quired. It  would  seem  to  be  unnecessary  for 
the  plaintiff  to  inform  the  defendant  of  the 
place  of  its  incorporation.  It  must  i>«  better 
*    *    *    informed  on  that  point  than  is  he." 

It  Will  be  noted  that  the  complain^  through- 
out alleges  that  the  acts  complained  of  were 
the    acts  of  the  de^udants  jointly.    It  the 
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defendant  oorpontlon  did  not  participate  In 
the  acts  charged,  tbla  would  be  a  complete 
defense  as  to  it,  as  woald  the  fact,  if  snch  it 
were,  that  It  was  not  a  corporation  at  the 
time  of  the  alleged  conversion.  Defendants, 
If  they  .desired  the  complaint  more  specific, 
conld  have  filed  si)eclal  demurrer  pointing 
out  the  defect  in  the  trial  court,  but  upon  re- 
view here,  after  a  trial  upon  the  Issues,  where 
the  question  is  raised  for  the  first  time,  we 
deem  It  too  late  to  urge  an  objection  to  a 
mere  formal  allegation. 

The  judgment  is  affirmed. 

Affirmed. 

BRAMTLY,  0.  3.,  and  COOPER,  J.,  con- 
eur. 


(58  Mont.  416) 

TH08.  O'HANLON  CO.,  I  BO.,  v.  JESS  at  ux. 
(No.  4188.) 

(Supreme  Court  of  Montana.    Oct  27,  1020.) 

1.  Account  stated  «=36 (2)— Statement  to  debt- 
or and  retention  without  objection  oreatai 
stated  account. 

Where  seller  sent  bnyer  a  statement  show- 
ing  balance  doe  on  account,  and  where  buyer 
retained  statement  witfaoat  objecting  to  cor- 
rectness thereof  nntU  after  seller  had  com- 
menced action  thereon  four  years  thereafter, 
there  was  an  account  stated,  entitling  seller  to 
bring  an  action  on  the  account  stated  instead 
of  on  the  original  account;  the  retention  of 
statement  without  objection  constltating  assent 
to  the  correctness  thereof. 

2.  Aeeonnt  stated  «e9  I— Definition  of  "aooount 
stated." 

An  account  stated  is  an  agreement  between 
the  parties,  either  express  or  Implied,  that  all 
the  items  are  correct,  which  agreement  has 
the  force  of  a  contract;  the  consideration  be- 
ing the  original  account. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Account 
Stated.] 

3.  Aeeonnt  stated  «=»I8(2)— Plaintiff  must  re- 
cover on  account  stated,  and  not  on  original 
account. 

In  action  on  an  account  stated,  plaintiff 
must  recover,  If  at  all,  on  the  agreement  con- 
stitnthig  the  statement  of  the  account,  and  not 
OB  the  original  account. 

4.  Limitation  of  actions  «=354  (4)— Limitations 
run  from  statement  of  account,  and  not  from 
date  of  .last  Item. 

Where,  within  period  of  limitations  the  ac- 
count was  stated  b;  rendition  to  creditor  of 
statement,  which  he  retained  without  objection 
to  its  correctness  for  an  unreasonable  period 
o£  time,  action  on  account  stated  more  than 
sitatatorjr  period  after  the  date  of  the  last  item, 
but  within  statutory  period  after  statement  of 
account,  was  not  barred  by  limitations,  notwitb- 
■tanding  Ber.  Codes,  {  6472,  the  period  of  lim- 


itations in  such  case  running  from  the  state- 
ment of  the  account,  and  not  from  the  date  of 
the  last  item  of  original  account.  * 

5.  Husband  and  wife  «=s>l49(l)— Wife  not  Ifa- 
We  on  aeeonnt  stated  between  orodltor  and 
husband. 

Where  goods  were  sold  to  husband  only, 
and  not  wife,  and  there  was  nothing  to  show 
that  the  goods  were  of  the  character  mentioned 
in  Rev.  Codes,  {  8707,  or  that  wife  was  charger 
able  therefor,  wife  was  not  liable  on  an  ac- 
count stated  by  seller  and  husband. 

Appeal  from  District  Court,  Blaine  Coun- 
ty; W.  B.  Rhoades,  Judge. 

Action  by  the  Thos.  O'Hanlon  Company,  In- 
corporated, against  Hairy  Jess,  Jr.,  and  wUe. 
Judgment  for  defendants,  and  plaintiff  ap> 
peols.  Reversed,  with  directions  as  tq  named 
defendant  and  Bustalned  an  to  defendant 
wife. 

'  B.  J.  McCabe,  of  Chinook,  for  appellant. 
Euhr  &  Euhr,  of  Chinook,  for  respondents. 

HURL7,  J.  This  action  originated  in  the 
Justice  court  on  February  7,  X917.  Upon  ap- 
peal to  the  district  court  a  stipulation  was 
entered  into  between  the  parties,  which,  so 
far  as  necessary  to  this  decision,  was  to  the 
effect  that  the  plalntifT  furnished  to  defend- 
ant Henry  Jess,  Jr.,  goods,  wares,  and  mer- 
chandise, between  August  25,  1900,  and  May 
2,  1013,  and  that  on  May  31,  1913,  plaintiff 
rendered  to  defendant  a  statement  showing 
balances  due  upon  the  account,  to  the  correct- 
ness of  which  defendant  never  objected  imtll 
after  action  brought,  and  contained  an  admis- 
sion upon  the  part  of  the  defendant  that  such 
balance  had  not  been  paid,  although  demand 
had  been  made.  The  answer  pleaded  the 
statute  of  limitations  In  bar  of  the  cause  ot 
action.  Judgment  was  rendered  for  defend- 
ants, and  plaintiff  appeals. 

It  is  the  theory  of  the  plaintiff  that  the 
rendition  to  and  retention  by  the  defendants 
of  the  account  rendered  constituted  an  ac- 
count stated.  It  is  contended  by  the  de^ 
fendant: 

"The  rule  that  items  within  the  period  of 
limitation  draw  after  them  items  beyond  that 
period  is  strictly  confined  to  mutual  accounts, 
showing  a  reciprocity  of  dealing  between  the 
parties.  •  •  •  There  must  be  a  mutual  or 
alternate  course  of  dealing,  giving  rise  to  cross- 
demands,  upon  which  the  parties  might  respec- 
tively maintain  actions.  It  follows  that  where 
there  is  no  such  mutuality  of  dealing,  or  where 
the  items  are  all  on  one  side  of  the  account, 
the  statute  runs  against  each  item  from  its 
date."  25  Cyc.  p.  1121,  and  note;  MiUett  v. 
Bradbury,  100  Cal.  170,  41  Pac.  805 

— and  therefore  that  the  cause  of  action  upon 
the  original  transaction  was  barred,  when  the 
action  was  commenced.  Conceding,  but  not  de- 
ciding, that  such  may  be  the  rule,  no  question 
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of  the  statute  of  limitations  faaTing  barred  ac- 
tion upon  the  account  at  the  time  of  the  ren- 
titlon  of  the  account  of  May  31, 1913,  could  be 
well  asserted.  It,  therefore,  follows  that  the 
account  stated.  If  It  came  into  being  at  all, 
did  so  before  the  running  of  such  statute  as 
to  the  original  account 

[1-3]  It  is  quite  generally  held  that  where 
parties  have  been  engaged  In  a  course  of 
dealings  and  there  Is  an  antecedent  indebted- 
ness in  favor  of  one  as  against  the  other, 
and  an  account  or  bill  purporting  to  be  a 
statement  of  the  account  Is  rendered  by  the 
creditor  to  the  debtor,  who  retains  the  same 
for  an  unreasonable  length  of  time  without 
objection,  this  Is  evidence  of  his  assent  to 
the  correctness  of  the  account,  and,  accord- 
ingly. Is  an  account  stated.  See  1  Corpus 
Juris,  p.  091,  {  276;  page  095,  {  288.  See, 
also,  cases  lu  Decennial  and  Ontury  Digests, 
Account  Stated,  {  6.  In  our  view,  by  virtue 
of  the  stipulation  and  the  rule  here  cited, 
the  plaintiff  stated  its  account  against  the 
defendant  Henry  Jess,  Jr.,  on  May  31,  1913. 
"An  account  stated  Is  an  agreement  between 
the  parties,  either  express  or  implied,  that 
all  the  items  are  correct.  •  •  •  The  ac- 
tion is  based  upon  the  agreement,  the  con- 
sideration of  which  Is  the  original  account, 
and  the  agreement  has  the  force  of  a  con- 
tract. This  contract  Is  the  cause  of  action, 
and  the  plaintiff  must  recover  upon  It,  or 
fall  in  the  action."  Martin  v.  Hehize,  31 
Mont  68,  77  Pac.  427.  See,  also,  Johnson  v. 
Gallatin  Valley  Milling  C!o.,  88  Mont  83,  9& 
Pac.  883. 

The  California  Code  of  Civil  Procedure, 
section  360,  contains  a  provision  found  In 
our  section  6472: 

"No  acknowledgment  or  promise  la  suffident 
evidence  of  a  new  or  contmuing  contract,  by 
which  to  take  the  case  out  of  the  operation 
of  this  title,  nnless  the  same  is  contained  in 
some  writing,  signed  by  the  party  to  be  charged 
thereby." 

The  Supreme  Court  of  that  state,  upon 
conditions  somewhat  analogous  to  the  in- 
stant case,  has  said: 

"It  is  further  urged  that  the  court  erred  in 
holding  that  the  cause  of  action  accrued  at 
the  date  the  account  was  stated  between  the 
parties  (if  in  fact  stated),  and  that  therefore 
the  statute  did  not  apply  to  any  item  after 
January  31,  1878,  two  years  before  the  alleged 
statement,  and  that  the  court  also  erred  in 
holding  that  by  silence  or  acquiescence,  or  con- 
currence by  unwritten  words  in  the  correctness 
of  the  account,  the  defendant  could  become 
liable  to  pay  larger  interest  than  7  per  cent 
per  annum. 

"An  open  account,  already  barred  by  the  stat- 
ute of  limitations,  cannot  be  relieved  from  the 
bar  of  such  statute  by  an  oral  statement  of 
such  account,  for  the  reason  that  under  our 
Code  (Code  Civ  Proc.  }  360)  no  acknowledg- 
ment or  promise  is  sufficient  evidence  of  a  new 
or  continuing  contract  by  which  to  take  the 


case  out  of  the  operation  of  the  statute,  nn- 
less the  same  Is  contained  in  some  writing, 
signed  by  the  party  to  be  charged  thereby. 

"Where,  however,  the  demand  is  not  barred 
at  the  date  of  the  account  stated,  although  the 
statement  Is  verbal,  the  statute  begins  to  run 
upon  the  new  cause  of  action,  thus  bronght  into 
existence,  from  the  date  of  the  settlement  and 
new  promise  arising  thereunder;  and,  if  verbal, 
an  action  may,  under  subdivision  1  of  section 
339  of  the  Code  of  Civil  Procedure,  be  brought 
within  two  years  after  such  settlement" 

Auzerais  v.  Naglee,  74  Cal.  60,  15  Pac.  871. 

In  the  later  case  of  Eahn  v.  Edwards,  75 
Cal.  192,  16  Paa  779,  7  Am.  St  Kep.  141, 
the  above  holding  was  approved. 

Again  in  Baird  v.  Cranlc,  08  CaL  293,  S3 
Pac.  63,  the  court  said: 

"  *  *  *  It  is  farther  strenuously  urged  that 
the  plaintiff's  cause  of  action  was  barred  by 
the  statute  of  limitations  pleaded,  and  that  the 
finding  of  the  court  that  it  was  not  barred  was 
contrary  to  and  not  justified  by  the  evidence. 
This  position  is  rested  upon  the  theory  that  the 
statute  began  to  run  against  plaintilTs  claim 
when  he  completed  his  services  on  January  20, 
1887,  and  that  under  section  360  of  the  Code 
of  Civil  Procedure  its  running  was  not  sus- 
tained or  affected  by  the  oral  statement  of  the 
account,  and  hence  that,  as  more  than  two 
years  had  elapsed  when  the  complaint  was 
filed,  the  action  was  barred.  It  is  admitted 
*  *  *  by  the  learned  counsel  that  this  the- 
ory is  in  direct  conflict  with  the  rulings  upon 
the  same  question  in  Auzerais  v.  Naglee,  74 
Cal.  60,  and  Kahn  v.  EMwards,  75  Cal.  192,  7 
Am.  St  Rep.  141;  but  it  is  claimed  that  these 
cases  were  not  well  considered,  and  should  be 
overruled.  *  *  *  In  answer  to  the  claim 
that  these  cases  should  be  overruled,  so  far 
as  they  treat  upon  the  subject  in  hand,  it  is 
enough  to  say  that  they  are  supported  by  many 
authorities  elsewhere,  and  in  our  opinion  should 
be  sustained." 

See,  also,  Brown  &  Manzanares  C!o.  v.  61s€», 
14  N.  M.  282,  91  Paa  716;  Flgge  v.  Bergen- 
thal,  130  Wis.  694,  110  N.  W.  798. 

[4]  We  therefore  are  of  opinion  that  there 
having  been  a  settlement  of  accounts  at  a 
time  when  the  bar  of  the  statute  of  limita- 
tions bad  not  Intervened,  and  the  cause  of 
action  upon  the  account  stated  not  being  bar- 
red at  the  time  of  the  commencement  of 
the  action,  the  plaintiff  was  entitled  to  judg- 
ment against  the  defendant  Henry  Jess,  Jr. 

[S]  The  itemized  statement  of  account, 
made  a  part  of  the  stipulation,  however, 
shows  that  the  sales  of  goods  upon  whicb 
the  account  is  based  were  made  to  defend- 
ant Henry.  Jess,  Jr.,  only,  and  there  is  noth- 
ing in  the  complaint  or  otherwise  showing 
that  the  same  were  of  the  diaracter  men- 
tioned In  section  3707,  Revised  Codes,  nor 
that  the  wife  was  chargeable  therefor. 

There  being  nothing  to  Indicate  an  ante- 
cedent debt  from  the  wife  to  the  plaintiff, 
no  account  was  stated  as  against  her,  and 
she  was  entitled  to  Judgment 
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The  judgment  of  tbe  district  court  Ib  sus- 
tained as  to  tlie  defendant  Mrs.  Henry  Jess, 
Jr.,  and  Ifl  reversed  as  to  the  defendant  Hen- 
ry JesB,  Jr.,  with  directions  to  that  court  to 
render  jndgment  for  plaintiff  against  him  for 
the  amount  claimed. 

Bemanded,  with  directiona. 

BBANTIiY,  a  J.,  and  COOPES,  J.,  concur. 


(2«  X.  M.  40S) 

SMITH  M  al.  V.  NEW  YORK  LIFE  INS.  CO. 
(No.  2358.) 

(Supreme   Court  of  New  Mexico.     Sept.  20, 
1920.    Behearing  Denied  Not.  12,  1920.) 

(SyUahm  by  the  Court.) 

1.  Principal  and  agent  «=>I37(I)— Condnot  of 
principal  held  to  Indicate  that  agenf  •  act  waa 
authortead. 

The  principal  la  responsible  for  the  nnau- 
tfaorized  acts  of  the  agent,  where  the  condnct  ol 
the  principal  justifies  the  partr  dealing  with 
the  agent  in  beliering  that  such  agent  wag 
acting  within,  and  not  in  excess 'of,  the  an- 
thoritj  conferred  upon  him. 

2.  iasnranoe  «=s>37S(2)  —  Aient  hsid  nat  to 
have  apparent  authority  to  waive  prompt 
payment  of  premiums. 

Where  tbe  soliciting  agent  of  a  life  in- 
surance company  had,  at  the  request  of  the 
insured,  written  to  the  general  office  of  the 
company  upon  three  or  four  occasions,  asking 
as  to  the  amount  owing  by  the  insured,  and 
apon  receiving  a  reply  had  accepted  tbe  mon- 
ey from  the  insured  in  payment  of  such  in- 
debtednesa  and  premiums,  and  forwarded  the 
same  to  the  company,  which  was  accepted  and 
the  premium  receipt  sent  by  the  general  office 
direct  to  the  insured,  but  such  agent  had  never 
undertaken  to  extend  the  time  for  paying  a 
premium  or  any  indebtedness  due  the  compa- 
ny, these  facts  did  not  authorize  the  insured  to 
believe  that  the  agent  had  authority  to  waive 
prompt  payment  of  premiums  and  to  extend 
the  time  for  paying  the  same. 

3.  Estoppel  «=>52— "Waiver"  defined. 

A  "waiver"  Is  the  intentional  abandonment 
or  relinquishment  of  a  known  right. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Fhraaes,  Xirat  and  Second  Series,  Waiver.] 

Appeal  from  Dtstrlct  Conrt,  Santa  Vi 
Coonty;  HoUoman,  Judge. 

Action  by  Herbert  W.  Smith  and  another 
against  the  New  York  Life  Insurance  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant api>eal8.  Beversed  and  remanded,  with 
dlrectl(Hi  to  enter  Judgment  for  defendant 

Francis  C  Wllstm,  of  Santa  FS,  Daniel  K. 
Sadler,  of  Baton,  and  J.  H.  Mcintosh,  of 
New  York  City,  f(Nr  appellant 

McFie,  Edwards  &  McFle,  of  Santa  V6, 
tot  appellees. 


ROBEBTS,  J.  On  February  27,  1913,  the 
New  York  Life  Insurance  Company  Issued 
to  Herbert  W.  Smith  a  life  Insurance  pol- 
icy, No.  44400S8,  for  $7,600,  upon  which  the 
annual  premium  was  $241058,  and  in  which 
bis  wife,  Mary  Isabel  Smith,  was  named  as 
beneficiary.  Appellees  at  the  time  resided 
in  Toledo,  Ohio,  where  Smith  was  engaged  In 
business  and  apparently  in  partnership  with 
a  man  named  Dickerson.  The  policy  in  ques- 
tion provided  that,  should  the  Insured  be- 
come permanently  disabled  during  the  life 
of  the  policy,  the  company,  upon  satisfactory 
proof  to  that  effect,  would  pay  him  annual- 
ly, so  long  as  such  disability  continued,  in 
cash,  one-tenth  of  the  face  value  of  the  pol- 
icy, and  during  such  time  the  Insured  should 
not  be  required  to  pay  the  annual  pronium 
provided  for.  The  policy  also  contained  the 
usual  cash  surrender  value  provisions,  and 
provided  for  a  loan,  at  a  stated  rate  of  in- 
terest, of  an  amount  which,  together  with 
the  annual  Interest  thereon,  should  equal 
the  cash  surrender  value  of  the  policy  at  a 
given  date.  Tbe  policy  contained  a  provision 
regarding  the  payment  of  premiums  as  fol- 
lows: 

"All  premiums  are  payable  on  or  before  the 
due  date  at  the  home  office  of  the  company, 
or  to  an  agent  of  the  company,  upon  delivery 
of  a  receipt  signed  by  the  president,  vice  pres- 
ident, a  second  vice  president,  a  secretary,  or 
tbe  treasarer  of  the  company,  and  countersign- 
ed by  said  agent" 

And  further  as  follows: 

"No  agent  is  authorized  to  waive  forfeitures, 
or  to  make,  modify,  or  discharge  contracts, 
or  to  extend  the  time  for  paying  a  premium." 

And  the  application,  which  by  express 
policy  provisions  was  made  a  part  of  the 
Insurance  contract,  also  provided: 

"That  only  tbe  president,  a  vice  president,  a 
second  vice  president  a  secretary,  or  the 
treasurer  of  the  company  can  make,  modify,  or 
discharge  contracts,  or  waive  any  of  the  com- 
pany's rights  or  requirements." 

The  annual  premium  on  this  policy  became 
due  February  27,  1916,  on  which  date  there 
was  outstanding  a  loan  made  to  the  insured, 
on  security  of  said  policy,  on  March  22,  1915, 
in  the  sum  of  $316.  The  loan  agreement  or 
blue  note,  as  such  agreements  were  known, 
evidencing  said  indebtedness,  provided, 
among  other  things,  that  said  loan  should, 
without  demand  or  notice,  become  due  and 
payable  if  there  was  default  In  the  payment 
of  any  premium  on  said  policy,  and  that 
the  amount  thereof  should  be  deducted  in 
the  manner  provided  in  said  policy.  JUm 
premium  due  February  27,  1916,  was  not 
paid  when  due,  nor  within  tbe  month  of 
grace  provided  for  by  the  policy.  According- 
ly, under  the  terms  and  provisions  of  tte 
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nld  policy,  the  same  lapsed  and  had  no 
valne,  except  anch  as  was  therein  provided 
by  way  of  cash  mirroider  value  or  paid-up 
or  extended  Insurance.  Thereafter,  and  un- 
der date  of  April  4,  1918,  the  said  Herbert 
W.  Smith  made  written  application  to  the 
company  for  the  reinstatement  of  said  pol- 
icy, and  In  connection  with  said  appllcaUon 
made  a  deposit  of  $43.75  In  cash,  and  execut- 
ed a  note  In  the  sum  of  $217,  due  April  27, 
1816,  whereby,  subject  to  said  application 
for  reinstatement  b^ng  favorably  acted  up- 
on, said  policy  was  contlnaed  In  force  until 
the  due  date  of  the  note.  The  application 
was  favorably  passed,  and  the  policy  thus 
continued  in  force  until  midnight  of  the  due 
date  of  the  note,  namely,  April  27,  1916. 

We  here  set  out  the  material  provision  of 
the  note,  whlcli  was  contained  also  in  a 
dmilar  note  subseauently  executed,  as  fol- 
lows: 

"(2)  If  this  note  is  paid  on  or  before  the  date 
it  becomes  due,  such  payment,  together  with 
said  cash,  will  then  be  accepted  by  said  com- 
pany aa  payment  of  said  premium,  with  inter- 
est, and  thereupon  and  thereby  aaid  policy  and 
all  benefits  thereunder  shall  be  reinstated;  but 
(8)  if  this  note  is  not  paid  on  or  before  the 
date  it  becomes  due,  it  shall  thereupon  auto- 
matically cease  to  be  a  claim  against  the 
maker,  and  said  company  shall  retain  said 
cash  as  part  compensation  for  the  rights  and 
privileges  hereby  granted,  and  thereafter  all 
rights  under  said  policy  shall  he  the  same  as  if 
said  cash  had  not  been  paid  or  said  applica- 
tion for  reinstatement  made." 

Smith  did  not  pay  the  note  op  or  before 
April  27th,  and  the  note  under  its  terms 
ceased  to  be  a  claim  against  him,  and  the 
company  marked  the  policy  "lapsed"  for 
nonpayment  of  the  February  27,  1916,  pre- 
mium. 

[1,2]  On  May  13,  1916,  Insured  made  an- 
other application  for  reinstatement,  deposit- 
ing with  the  company  $26.80  In  cash,  and 
executing  a  second  note,  the  amount  of 
which  was  $192,  and  the  due  date  June  27, 
1916.  The  appllcatltm  was  favorably  acted 
upon,  and  the  policy  continued  in  force  to 
June  27,  1916,  the  due  date  of  said  note. 
The  Insured  did  not  pay  the  note  on  or  be- 
fore June  27,  1916,  the  due  date  thereof, 
and  afterwards  the  company  marked  the 
policy  "lapsed"  on  its  records  for  nonpay- 
ment of  the  February  27,  1916,  pranlum. 

Appellee  contends  that  the  payment  of  the 
note  wblcb  represented  the  balance  of  the 
February  27,  1916,  premium  on  Its  due  date, 
essential  under  the  terms  of  the  policy  to 
continue  the  insurance  in  force,  was  waived 
by  the  company  under  the  facts  and  drcnm- 
stances  hereinafter  set  forth ;  that  said  note 
was  paid  on  the  31st  of  July,  1916,  and  there- 
by the  insurance  was  continued  In  force  and 
was  in  force  at  the  time  of  the  instltntloa 
of  this  suit  On  the  part  of  the  company  it 
was  contended  that  there  was  a  default  in 


the  payment  of  the  note  due  June  27,  1916, 
by  virtue  of  which  the  policy  lapsed;  that 
thereafter,  on  July  31,  1916,  Smith  signed 
an  application  for  relnstatanent  of  the  pol- 
icy, in  which  certain  questions  were  asked 
by  the  company  and  answered  by  Smith  In 
regard  to  the  state  of  his  health,  upon  the 
strength  of  which  answers  and  the  payment 
of  the  amount  required  the  policy  was  rein- 
stated ;  that  the  answers  were  false  and 
fraudulent,  and  later  the  company  canceled 
the  policy  because  of  such  fraudulent  mis- 
representations. 

Smith  paid  the  February  27,  1917,  prenri- 
um  by  the  execution  of  a  blue  note  and  the 
payment  of  the  stipulated  amount  in  cash, 
which  was  accepted  by  the  company,  at 
which  time  the  company  had  no  knowledge 
of  the  falsity  of  the  statements  and  repre- 
sentations contained  In  the  application  for 
reinstatement  dated  July  31,  1916.  On  June 
6,  1917,  the  insured  executed  certain  papers 
and  forwarded  the  same  to  the  company,  as 
purported  proof  of  disability,  in  connection 
with  an  application  for  waiv^  of  premiums 
on  said  policy,  under  and  pursuant  to  cer- 
tain policy' provisions  granting  a  waiver  of 
premiums  on  conditions  named  therein. 
Said  papers  were  recdved  by  the  ctHnpany 
at  its  home  office  on  June  11,  1917,  and  c(m- 
slsted  of  statement  No.  1,  application  for 
waiver,  signed  and  sworn  to  by  Smith  on 
June  6,  1917;  statement  No.  2,  a  physician's 
statement,  signed  by  Dr.  F.  B.  Mera,  dated 
Jime  5,  1917;  and  statement  No.  6,  report 
of  company's  medical  examiner,  bearing  the 
same  date.  All  these  papers  show  that 
early  In  August,  1916,  appellee  Smith  was 
In  Santa  F6,  N.  M.;  that  he  had  tuberculosis 
of  both  lungs,  and  was  at  the  time  complete- 
ly disabled.  Upon  receipt  of  these  papers 
the  company  began  an  investigation,  and  as- 
certained that  the  statements  contained  in 
the  application  for  reinstatement,  dated 
July  31,  1916,  were  false,  in  that  therein 
Smith  stated  that  he  was  In  sound  health 
and  that  he  had  not  consulted  a  physician ; 
that  in  truth  and  in  fact  Smith  had  con- 
sulted a  physician  in  June  and  July,  and 
bad  been  advised  prior  to  the  application 
for  reinstatement  that  he  wa»  afflicted  with 
athletic  tuberculosis. 

After  making  the  Inv^stigatioB,  the  com- 
pany advised  Smith  that  the  reinstatement 
of  the  policy  was  set  aside  on  account  of  the 
fraudulent  misrepresentations,  and  the  cash 
paid  and  notes  executed  were  returned,  but 
not  accepted  by  Smith.  Thereupon  appellees 
Instituted  this  suit  against  the  company  lo 
the  district  court  of  Santa  FS  county  to  com- 
pel the  company  to  continue  said  polley  of 
Insurance  in  force  and  to  pay  to  the  api>et- 
lee  Smith,  so  long  as  his  disabUity  contin- 
ued, then  alleged  to  exist,  the  sum  of  $750 
annually.  After  hearing  the  evidence  the 
court  made  findings  of  fact,  and  stated  con- 
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cluglona  of  law,  and  rendered  Judgment  re- 
quiring the  company  to  oontinne  the  policy 
In  full  force  and  effect,  and  to  pay  the  In- 
sured annually  the  said  sum  of  $750  so  long 
as  the  disability  continued.  To  review  this 
judgment  the  appeal  is  prosecuted. 

This  opinion  will  be  confined  to  what  we 
conceive  to  be  the  controlling  questions.  If 
In  fact  the  policy  had  lapsed  on  June  27, 
1916,  by  virttie  of  the  nonpayment  of  the 
note  then  due,  and  was  not  revived  by  re- 
instatement upon  the  application  therefor, 
dated  July  Slst,  unquestionably  the  policy 
Was  properly  canceled  by  the  company.  Ap- 
p^ee  Smith,  testifying  as  a  witness,  ad- 
mitted that  be  bad  falsely  stated  in  such 
application  for  reinstatement  that  be  bad 
not  consulted  a  physldan  within  the  Inquir- 
ed  time,  or  received  treatment  by  a  physi- 
cian; that  he  had  stated  therein  that  he 
was  in  sound  health,  which  beyond  question 
was  untrue,  and  known  to  him  to  be  false 
at  the  time,  notwithstanding  his  attempt 
as  a  witness  to  show  otherwise.  In  fact,  his 
attorney  here  does  not  attonpt  to  substan- 
tiate the  troth  of  the  answers  In  such  ap- 
plication, and  here,  as  in  the  court  below, 
bases  his  claim  upon  no  rights  accruing  by 
virtue  of  such  reinstatement 

Appellee's  theory  as  to  the  application  for 
reinstatement  may  be  stated  as  follows:  He 
had  two  policies  in  the  company,  one  for 
fl.OOO,  the  premium  upon  which  was  due 
July  2d  or  Sd,  and  the  30  days'  grace  pe- 
riod carrying  the  same  to  August  1st  or  2d. 
He  had  applied  for  a  loan  from  the  company 
on  the  smaller  policy,  which  he  was  not 
assured  would  be  received  prior  to  the  grace 
period.  He  was  leaving  Toledo,  Ohio,  for 
New  Mexico  on  July  Slst  or  August  1st, 
and  signed  the  application  for  reinstatement 
and  left  It  with  the  agent  at  Toledo,  to  b« 
used  in  connection  with  the  smallex  poUcy, 
should  it  lapse  by  reason  of  the  nonpayment 
of  the  premium.  No  dates  were  filled  In, 
nor  the  number  of  the  policy — ^nothing  save 
the  signature  of  the  appellee  Smith  and  bis 
wife;  that  the  agent  at  Toledo,  before  for- 
warding it  to  the  general  office  at  Cleveland, 
Ohio,  or  some  one  in  the  Cleveland  office, 
filled  in  the  blanks  to  show  that  the  appli- 
cation was  to  be  used  in  connection  with 
the  $7,500  policy.  No.  4440058;  that  the 
fraudulent  representations  thereafter  made 
in  the  application  for  reinstatement  had  no 
effect  to  avoid  the  policy  in  question. 

Appellee's  theory,  up(m  which  he  Justified 
a  recovery,  and  which  was  adopted  by  the' 
trial  court,  as  shown  by  findings  of  fact  and 
conclusions  of  law,  may  be  stated  as  fol- 
lows: The  note,  as  stated,  was  due  on  June 
27,  1916.  It  contained  the  provision  quoted 
In  the  statement  of  facta  as  to  the  effect 
of  nonpayment  There  was  an  agent  of  the 
New  Xork  Life  Insurance  Company  doing 
tmslness  in  Toledo,  Ohio,  having  an  ofiloe. 


from  whom  the  insured  liad  upon  prior 
occasions  ascertained  the  amiount  of  pre- 
mium due  on  this  policy,  and  the  amount  due 
under  blue  notes,  which  appellee  Smith  al- 
most always  carried;  that  frequently  the 
amount  so  stated  to  be  due  the  company  was 
turned  over  to  the  agent  at  Toledo,  and  by 
him  remitted  to  the  general  office  at  Cleve- 
land, Ohio,  from  which  office  be  would  re- 
ceive an  official  receipt  of  the  company,  sent 
direct  to  Smith;  that  the  said  agent  at 
Toledo  kept  in  stock  blank  applications  for 
reinstatement  of  policies;  that  on  June  20, 
1917,  Smith  called  at  the  office  of  the  agent 
in  Toledo,  and  stated  that  he  desired  to  ex- 
ecute a  blue  note  for  the  amoxmt  that  would 
be  available  under  the  loan  provision  of  the 
policy  upon  the  payment  in  full  of  the  Feb- 
ruary 27,  1916,  premium,  the  amount  of 
whidj,  of  course,  clearly  appeared  in  the 
table  of  loan  values;  that  he  executed  such 
a  note,  and  asked  the  party  In  charge  of  the 
office  as  to  the  amount  of  cash  required,  in 
addition  to  the  face  value  of  the  blue  note, 
to  liquidate  the  said  February  premium. 
The  person  In  charge  of  the  office  was  not 
able  to  give  him  the  amount,  and  advised 
that  he  would  write  to  the  general  office  at 
Cleveland  and  ascertain  for  Smith  the  exact 
amount ;  that  he  left  the  blue  note  with  the 
person  in  charge  of  said  office,  and  had  at  the 
time  he  was  there  a  check  book  in  his  pocket, 
and  was  prepared  to  and  offered  to  pay  what- 
ever additional  amount  was  required  to  so 
liquidate  the  February  premium;  that  there- 
after be  called  at  the  office  before  the  27th, 
but  the  agent  had  not  received  the  informa- 
tion from  the  Cleveland  office;  that  several 
times  during  July  he  called,  and  failed  to 
get  the  desired  informatton  until  July  27th 
or  Slst,  when  the  amount  of  cash  required 
was  paid  by  either  Smith  or  his  partner. 
Dickerson,  and  the  blue  note  executed  and 
left  with  the  agent  on  June  20th,  and  the 
cash  paid  was  ronitted  to  the  Cleveland 
office  by  the  Toledo  agent 

It  will  thus  be  seen  that  appellee  Smith 
based  his  claim  to  a  recovery  upon  the 
theory  that  Steele,  the  agent  of  the  New 
York  Lite  Insurance  Company  at  Toledo, 
Ohio,  in  all  the  matters  referred  to  was  the 
agent  of  the  company;  that  he  was  acting 
for  the  company  in  accepting  the  blue  note 
on  June  20th,  and  In  ascertaining  the  bal- 
ance of  cash  required  to  satisfy  the  February 
premium;  that  he  waived  the  provision  of 
the  policy  and  the  note,  under  which  the 
policy  would  have  been  forfeited  by  tlie  fail- 
ure of  appellee  to  pay  the  note  on  June  27th; 
and  that  bis  act  in  so  waiving  the  provisions 
of  the  policy  was  binding  upon  the  company. 

Appellee  first  advances  a  rather  ingenious 
argument  to  sustain  the  recovery  awarded, 
which  requires  but  brief  notice.  On  June 
20th  appellee  says  that  be  executed  a  blue 
note  to  the  company  for  $435,  which  was 
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the  full  loan  value  tinder  the  policy,  upon  pay- 
ment In  full  of  the  February  premium.  When 
this  premium  was  paid,  the  loan  value  of  the 
policy  was  Increased  accordingly  from  $316 
to  $435.  This  note,  together  with  $79.58  in 
cash,  and  the  cash  that  had  been  paid  in  con- 
nection with  the  two  reinstatements  shown 
in  the  statement  of  facts,  would  have  liqui- 
dated in  full  the  annual  premium  due  in 
February,  and  the  old  blue  note  for  $316,  and 
the  interest  owing  to  the  company. 

Appellee  Smith  contends  that,  when  he  ex- 
ecuted the  note  and  left  It  with  Steele,  the 
Toledo  agent,  for  $435,  this  note,  together 
with  the  cash  which  he  had  paid  theretofore, 
liquidated  the  old  blue  note,  and  left  to  be 
applied  upon  the  premium  the  enm  of  $119 
or  $120;  tliat  notwithstanding  the  failure  to 
pay  the  cash,  $79.58,  necessary  to  fully  liqui- 
date the  premium  and  Indebtedness,  the  ac- 
ceptance by  the  Toledo  agent  of  this  note 
left  the  amount  stated,  $119  or  $120,  which 
was  a  credit  upon  the  annual  premium,  ana 
prevented  the  lapsing  of  the  policy;  that  by 
so  doing  the  company  waived  the  default  as 
a  matter  of  fact  and  of  law,  or  in  effect  thai 
the  blue  note  constituted  a  credit  which  kepi 
the  policy  In  force. 

This  contention  is  manifestly  unsound  for 
two  reasons:  First,  the  policy  required  the 
paymoit  of  the  annual  premium  in  full ;  and, 
second,  there  was  no  payment  on  June  20th 
of  $119,  or  any  other  sum  on  the  premium  or 
bine  note  for  $316,  for  the  following  reasons: 
The  policy  bad  a  loan  value  of  $435  only  up- 
on payment  of  the  February  premium.  It 
the  company  had  received  the  $79.58  in  cash 
and  had  accepted  this  blue  note  for  $435, 
Smith's  past  indebtedness  to  the  company 
would  have  been  liquidated;  but  until  the 
full  payment  of  the  February  premium  the 
old  blue  note  for  $316  represented  the  full 
loan  value  of  the  policy.  Ck>n8equently  there 
was  no  pajrmoit  to  the  company  of  the  $119 
or  $120.  The  main  theory  upon  wliich  ap- 
pellee based  his  right  to  a  recovery,  and 
which  was  adopted  by  the  trial  court,  is,  we 
assume,  stated  most  favorably  by  his  coun- 
sel, and  we  quote  from  his  brief  as  follows: 

"By  one  section  of  the  policy  all  premiums 
are  payable  on  or  before  th«  date  due,  at  the 
borne  office  of  the  company  or  to  an  agent  of 
the  company,  upon  delivery  of  a  receipt  signed 
by  the  president,  a  vice  president,  a  second 
vice  president,  a  secretary,  or  the  treasurer  of 
the  company,  and  countersigned  by  said  agent 
The  custom  establislied  in  this  case  by  the 
evidence  is  that  it  was  the  practice  of  Smith 
&  DickersoD  to  pay  their  premiums  to  the 
agents  of  the  company  in  Toledo  office,  and  that 
no  notice  tliat  such  agent  had  no  authority  to 
accept  these  premiums  was  given.  Premiums 
so  paid  were  forwarded  by  such  agents  to  the 
Cleveland  branch  office.  Whether  the  officers 
of  the  company  in  New  Yorlc  knew  of  this 
practice  or  not  is  immaterial.  It  is  their  busi- 
ness to  know  what  their  agents  are  doing.  So 
long  as  no  claim  was  presented  under  the  pol- 


icy, they  acquiesced  and  accepted  such  pay- 
ments. Now  they  desire  to  enforce  the  literal 
terms  of  the  policy,  and  deny  the  authority  of 
such  agent  to  accept  premium  payments  or  to 
bind  the  company  in  any  way.  It  is  significant, 
too,  that  in  the  Toledo  office  was  a  stock  of 
blanks  for  the  use  of  policy  holders,  nsed  by 
them  in  order  to  secure  loans,  extension  of  time 
for  paying  premiums,  and  in  making  application 
for  reinstatement.  While  the  insurance  com- 
pany may  have  had  some  system  of  its  own 
by  which  it  considered  that  the  Toledo  agents 
were  mere  soliciting  agents,  and  that  they 
had  nothing  to  do  with  the  collection  of  pre- 
miums, yet  the  facts  are  that  these  agents  were 
in  an  office  labeled  'New  York  Life  Insurance 
Company'  on  the  door.  On  the  private  door 
was  the  sign  'Charles  Steele,  Manager.'  A 
lady  clerk  or  stenographer  was  employed  in 
this  office,  who,  under  the  direction  of  the 
manager,  produced  a  policy  loan  agreement  for 
Smith  to  sign.  The  name  of  the  company  and 
the  location  of  its  Toledo  office  appeared  in 
two  telephone  directories,  and  in  tliis  office  pre- 
mium payments  were  accepted  from  policy 
holders.  We  submit  that  these  facts  would  lead 
any  person  to  believe  that  Mr.  Steele  was 
the  company's  'authorized  agent,'  that  these 
were  such  'habits  of  business,'  'acts,'  and 
'course  of  conduct'  which  would  'induce  an  hon- 
est belief  in  the  mind  of  the  policy  bolder,' 
'reasonably  founded,'  that  any  dealings  tliat 
he  had  with  such  agent  were  binding  upon  the 
company,^  and  that  the  strict  provision  of  the 
policy  with  reference  to  the  payment  above 
quoted  would  not  l>e  enforced  by  the  company." 

Evidently  the  trial  court  found  and  con- 
cluded, because  Steele,  the  agent  at  Toledo, 
had  heretofore  made  Inquiry  from  the  gener- 
al office  at  Cleveland  as  to  the  amount  of 
Smith's  indebtedness  to  the  company,  and, 
upon  being  advised,  had  accepted  the  amount 
from  Smith  and  forwarded  it  to  such  gen- 
eral office,  that  Smith,  the  insured,  was  led 
by  the  acts  of  the  company  to  believe  that 
Steele  was  the  company's  "authorized  agent," 
and  was  empowered  to  not  only  collect  pre- 
miums due,  but  to  waive  provisions  in  the 
policy.  The  evidence  conclusively  shows 
that  Steele,  the  Toledo  agent,  was  only  a 
soliciting  agent  and  had  no  further  authority. 
The  written  contract  under  which  he  was 
employed  is  in  the  record.  Of  course,  Steele 
might  have  so  conducted  Iiimself  toward  the 
insured.  Smith,  with  the  knowledge  and  con- 
sent of  the  company,  by  which  estoppel 
would  have  arisen  against  the  company  to 
have  asserted  Steele's  lack  of  authority.  The 
principal  is  responsible  for  the  unauthorized 
acts  of  the  agent,  where  the  conduct  of  the 
principal  justifies  a  iwrty  dealing  vrith  the 
agent  in  I>eUeving  that  such  agent  wais  acting 
within,  and  not  in  excess  of  the  authority 
conferred  upon  him.  The  most  that  can  be 
said,  accepting  appellee's  testimony  as  true, 
is  that  Steele,  the  agent  in  Toledo,  had  in- 
quired from  the  Cleveland  office,  as  stated, 
the  amount  of  Smith's  indebtedness,  and  up- 
on receipt  of  the  reply  had  accepted  the 
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money  and  forwarded  it  to  the  dereland 
office.  Steele  liad  not  extended  tberetofore, 
nor  attempted  to,  the  time  of  the  payment  of 
the  premlnm ;  and,  if  appellee  prevails  here, 
it  most  be  nnder  the  theory  that  Steele 
was  authorized  to  or  was  acting  witliin  the 
scope  of  his  authority  when  be,  in  effect, 
extended  the  time  for  the  payment  of  the 
note  due  June  27th,  representing,  as  stated, 
the  balance  of  the  February  premium.  That 
be  had  no  express  authority  from  the  com- 
pany to  grant  such  extension  is  not  contend- 
ed ;  nor,  as  stated,  is  it  insisted  that  be  had 
ever  theretofore  attempted  to  exercise  such 
antbority.  "A  "waiver'  is  the  intentional 
abandonment  or  reliaqnishment  of  a  known 
right"  See  Words  and  Phrases,  Second 
Series. 

[3]  To  constitute  a  waiver  it  must  appear 
that  there  was  an  intent  to  waive  the  right, 
and  the  evidence  wholly  fails  to  show  that 
there  was  even  an  intention  on  the  part  of 
Stetie,  assuming  that  he  had  the  power,  to 
waive  payment  of  the  note  at  the  time  of 
Its  due  date,  namely,  June  27th,  or  ratifica- 
tion by  the  company.  In  a  letter  written  to 
the  Cleveland  office,  which  is  in  evidence, 
it  clearly  appears  that  Steele  did  not  know 
that  Smith,  the  insured,  was  expecting  fur- 
ther time  in  the  payment  of  this  note,  for  in 
the  letter  he  advises  the  Cleveland  office 
that  he  will  attempt  to  get  Smith  to  rein- 
state the  $7,500  policy,  which  had  been  for- 
feited by  failure  to  pay  the  note.  Again,  in 
August  or  September,  Smith  received  from 
the  Cleveland  office  a  receipt  for  the  bine 
note  and  cash  payment  which  accompanied 
bis  application  for  reinstatement;  the  re- 
ceipt dearly  showing  that  the  money  and 
note  were  received  as  a^relnstatement  of  the 
policy,  and  not,  as  he  contends,  in  payment 
of  the  February  prenflum,  which  he  retained 
without  protest  until  the  company  canceled 
bis  policy  for  fraudulent  representations  in 
the  application  for  reinstatement  The  fact 
shows  without  conflict  we  think,  that  Steele, 
the  Toledo  agent,  bad  no  authority  to  accept 
premium  payments,  nor  to  waive  any  of  the 
provisions  of  the  policy,  and  that  Smith 
knew,  by  the  very  terms  of  the  policy  itsdf, 
that  Steele  had  no  such  authority.  Steele's 
conduct  upon  which  appellee  must  stand, 
and  such  conduct  must  have  been  known  to 
and  ratified  by  the  company  prior  to  the 
negotiations  of  June  20th,  did  not  go  far 
enough  to  afford  a  basis  for  a  conclusion  by 
appellee  that  Steele  had  authority  to  waive 
the  prompt  payment  of  premiums  or  other  in- 
debtedness due  the  company,  or  to  extend 
the  time  for  paying  the  same.  The  most  that 
could  be  said  is  that  by  course  of  conduct 
the  company  would  have  been  estopped  from 
eontendlng  tbat  Smith  could  not  have  paid 
the  premlnm  to  Steele,  because  tbat  is  aU 
that  bad  been  done  theretofore.  If  Steele 
bad  undertaken  theretofore  to  extend  fur- 


ther time  to  Smith  to  pay  a  premium  or  othei 
Indebtedness,  and  such  action  bad  been  ac- 
quiesced in  by  the  company,  then  there 
would  have  been  a  basis  for  the  claim  tbat 
Steele  bad  authority  to  and  did  waive  the 
timely  payment  of  the  note  due  June  27th. 

The  authorities  upon  the  question  of 
waiver  of  the  provisions  of  insurance  poU 
cles,  designed  for  the  protection  of  the  com 
pany,  are  numerous  and  very  conflicting 
but,  under  the  most  favorable  view  of  an; 
of  the  decisions,  the  act  herein  failed  to 
constitute  a  waiver  of  the  provisions  of  the 
iwllcy  by  which  it  became  forfeited  for  fail- 
ure to  pay  the  premium.  The  general  office 
at  Cleveland,  when  it  accepted  the  cash  and 
blue  note,  dated  June  27,  1916,  did  so  by 
virtue  of  the  application  for  reinstatement 
which  Smith,  a  year  later,  contended  was 
to  be  used  in  connection  with  the  $1,000 
iwlicy  under  certain  circumstances.  The  lo- 
cal agent  at  Toledo  testified  that  he  under- 
stood the  application  for  reinstatement  was 
to  be  used  in  connection  witb  the  $7,600 
policy,  and  everybody,  save  Smith,  so  under- 
stood. To  say  the  least  there  was  no  meet- 
ing of  the  minds  of  Smith,  on  the  one  band, 
and  the  agent  of  the  company,  on  the  other, 
upon  anything  which  would  have  constituted 
a  waiver. 

The  undisputed  tacts  show  conclusively 
that  Smith  knew  that  Steele,  the  Toledo 
agent,  bad  no  authority  to  extend  the  time 
4tor  paying  the  premium  or  any  Indebtedness 
due  the  company.  His  policy  had  been  for- 
feited for  failure  to  pay  the  premlnm  due 
February  27,  1916,  and  this  on  the  27tb  day 
of  March,  1916,  the  grace  period  provided 
by  the  policy.  Again,  it  was  forfeited  by  his 
failure  to  pay  the  note  due  April  27th,  and 
we  find  him  applying  for  a  reinstatement 
on  May  13fh  thereafter.  He  was  afraid  his 
small  policy  wonld  become  forfeited  because 
his  loan  would  not  be  approved  within  the 
time  limited  for  paying  the  premium.  Dur- 
ing all  these  forfeitures  for  his  failure  to 
pay  when  due,  never  once  did  he  apply  to 
Steele,  the  agent,  for  an  extension  of  time. 
If  Steele  had  the  clalnfed  authority,  or  at 
least  If  he  thought  Steele  had  it  it  is  strange, 
to  say  the  least,  that  he  did  not  apply  to  him 
for  a  few  days'  extension  on 'the  premium 
due  on  the  small  iralicy,  rather  than  execute 
the  application  for  reinstatement,  to  be  used 
when  the  policy  should  be  forfeited  and  his 
loan  approved.  These  facts  clearly  show 
that  Smith  did  not  believe  that  Steele  had 
the  authority  which  he  now  relies  upon. 

The  Judgment  of  the  lower  court  was  clear- 
ly erroneous,  and  the  case  will  be  reverse, 
and  remanded  to  the  district  court,  with  in- 
structions to  enter  judgment  for  the  appel- 
lant;  and  it  is  so  ordered. 


PARKER,  C.  J.,  and  RATN0LD3,  J„ 
cnr. 


con- 
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(26  N.  M.  «M) 

QUEEN   V.  MeKISSOR.     (N«.  2416.) 

(Sapreme  Court  of  New  Mexico,     Oct.  6, 
1920.) 

(Syllalvt  iv  th«  Court.) 

Judgment  ^=»32 1— Motion  to  oorreot  Judgment 
or  decree  adjudicating  rights  must  be  filed 
within  30  days. 
A  judgment  or  decree  of  the  district  court, 
which   adjudicatee   the   rights   of  the   parties, 
passes  from  the  control  of  the  conrt,  if  no  mo- 
tion directed  to  it  is  filed  within  80  days,  and 
it  cannot  be  amended  or  corrected  by  a  motion 
directed  to  it,  filed  more  than  30  days  after 
the  entry  of   sach   decree,   and   wiuch  motion 
sedcs  other  and  different  relief  than  that  given 
by  the  decree. 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; Medlar,  Judge. 

Suit  by  Mary  J.  Queen  against  Elizabeth 
Blytb  McElssor.  Decree  for  plalntitT,  motion 
for  rdiearlng  dolled,  land  defendant  appeals. 
Keversed  and  remanded,  wltb  orders  to  va- 
cate the  decree. 

George  W.  Prlchard,  of  Santa  F4,  for  ap- 
pellant. 
H.  B.  Hamilton,  of  Carrizozo,  for  appellee. 

RAYNOLDS,  J.  This  is  a  case  instituted 
by  the  appellee,  hereinafter  called  the  plain- 
tiff, Qgainst  the  appellant,  hereinafter  called 
the  defendant,  for  an  accounting  against  thef 
defendant,  the  appointment  of  a  receiver,  and 
the  partition  or  division  of  certain  personal 
property,  namely,  cattle,  which  the  defendant 
had  In  her  possession,  of  which  the  plaintiff 
claimed  to  be  the  owner  of  one-half.  After 
overruling  of  a  demurrer  to  the  complaint,  a 
receiver  having  been  appointed  to  take  charge 
of  the  cattle  in  question,  the  defendant  an- 
swered, denying  various  allegations  in  the 
complaint,,  and  claiming  that  she  was  holding 
the  cattle  in  question  as  the  agent  of  her 
motlier,  who  was  also  the  mother  of  the 
plaintiff,  that  she  was  not  wasting  the  prop- 
erty, and  prayed  that  the  receiver  be  dis- 
charged, the  cattle  restored  to  her,  and  that 
sbb  recover  the  expenses  she  had  been  put  to 
by  reason  of  this  suit. 

The  case  was  tried  by  the  court,  and  on 
the  29th  of  June,  1917,  a  decree  was  entered, 
making  various  findings  of  fact  and  conclu- 
sions of  law.  Subsequently,  on  the  10th  day 
of  July,  1917,  defendant  filed  an  account, 
claiming  $383.60  and  expenses  incurred  in 
taking  care  of  the  cattle  while  in  her  posses- 
sion. An  order  of  court  was  later  entered  on 
July  Itf,  1917,  reciting  that,  upon  peUtion 
having  been  filed  to  modify  the  decree,  the 
decree  is  modified  to  the  extent  of  declaring 
a  Hen  upon  the  cattle  in  question  to  secure 
the  receiver's  fee  and  expenses,  and  the  re- 
ceiver was  further  ordered  to  round  up  the 


cattle  in  question  and  report  to  the  court  on 
the  30th  day  of  July.  On  the  4th  day  of  Au- 
gust, 1917,  the  report  of  the  receiver  was 
filed,  and  on  the  10th  of  the  same  month  ob- 
jections were  filed  to  said  report.  On  the  4th 
day  of  August  the  report  of  the  receiver  was 
approved,  and  be  was  ordered  to  advertise 
for  bids  for  the  remnant  of  the  cattle  which 
he  had  rounded  up,  and  report  again  to  the 
court  on  the  IStb  day  of  August,  1917.  On 
the  same  day  the  expense  accoimt  of  the  de- 
fendant was  rejected  or  disallowed,  and  a 
final  decree  ordered  to  be  entered  on  August 
15th.  On  the  16th  of  August  phiintiff  filed 
a  motion  asking  for  a  correction  of  the  de- 
cree, and  that  plaintiff  have  a  Hen  on  a  iwr- 
tion  of  the  cattle  set  apart  to  defendant,  be- 
ing the  value  of  one-half  the  cattle  alleged  to 
have  been  sold  by  the  defendant  of  which  the 
plaintiff  was  Joint  owner.  On  the  15th  day 
of  August  a  decree  was  made  and  filed  by  the 
court  on  the  IPth  day  of  August,  which  will 
be  referred  to  hereafter.  A  motion  for  re- 
hearing on  this  decree  was  filed  and  denied, 
and  an  appeal  granted  to  this  court 

The  controlling  fact  in  this  case,  and  upon 
which  the  appellant  relies  for  reversal,  la 
that  the  court,  in  the  decree  of  August  IS, 
1017,  was  without  Jurisdiction,  having  lost  it 
on  the  entry  of  the  decree  entered  June  29, 
1917.  In  this  Jurisdiction  we  have  no  terms 
of  court  except  for  Jury  trials,  and  the  control 
of  the  court  over  Its  Judgments  Is  governed 
by  the  statutes.  As  was  said  In  FuUen  v. 
KuUen,  21  N.  M.  212,  153  Pac.  2M: 

"We  have  no  statute  extending  the  control 
of  a  court  over  its  judgments,  after  entry  there- 
of, except  in  two  instances,  viz.  in  cases  of  de- 
faults for  a  period  of  60  days  (section  4227, 
Code  1915),  and  in  c^cs  of  irregularly  enter- 
ed judgments  for  a  period  of  one  year  (section 
4230,  Code  1915).  It  followi,  both  on  reason 
and  according  to  precedent,  and  taking  into  con- 
sideration the  neoessity  for  a  rule  of  certainty 
and  finality,  that  final  judgments  of  the  dis^ 
trict  courts  in  cases  tried  without  a  Jury  be- 
come final  when  rendered,  and  then  and  there 
pass  from  the  further  control  of  the  court, 
except  in  the  two  instances  above  mentioned. 
In  this  connection,  it  is  to  be  noted  that  this 
holding  still  leaves  the  court  with  the  same 
powers  over  its  judgments  as  formerly  pos- 
sessed after  term  time.  The  Crichton  Case  [20 
N.  M.  195,  147  Pac.  91G],  supra,  is  an  example 
of  the  exercise  of  such  power." 

Since  that  case  was  decided  the  IiCglslature 
has  enacted  the  following  statute: 

"  *  •  *  Final  judgments  and  decrees,  en- 
tered by  district  courts  in  all  cases  tried  pur- 
suant to  the  provisions  of  this  section  shall  re- 
main under  the  control  of  such  courts  for  a 
period  of  thirty  days  after  the  entry  thereof, 
and  for  such  further  time  as  may  be  necessary 
to  enable  the  court  to  pass  upon  and  dispose 
of  any  motion  which  may  have  been  filed  with- 
in such  period,  directed  against  such  judgment: 
Provided,  that  if  the  court  shall  fail  to  rule  up- 
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on  rach  motloii  within  thirty  days  after  the 
ffiint  thereof,  rach  failure  to  nde  Bball  be  deem- 
ed a  denial  thereof;  and,  provided  further,  that 
the  proviaions  of  this  section  shall  not  be  con- 
strued to  amend,  change,  alter  or  repeal  the 
proTisions  of  sections  4227  or  4230,  Ck>de 
1815."    Chapter  15,  section  1,  Laws  of  1917. 

The  decree  of  Jane  29,  1917,  was  a  com- 
idete  decree  .It  made  .findings  of  fact  as 
follows:  (1)  That  the  mother  of  the  parties, 
M.  S.  Biggs,  gave  the  cattle  to  both  plaintiff 
and  defendant;  (2)  tliat  this  gift  to  the  de- 
fendant was  made  on  Noyember  28, 1916,  and 
tbat  the  cattle  were  to  be  cared  for  by  defoid- 
ant,  and  defendant  had  cared  for  the  cattle, 
and  had  possession  of  them  until  the  receiver 
in  this  case  was  appointed ;  (3)  that  the  cat- 
tle had  never  been  divided  between  the  par- 
ties to  this  salt;  (4)  that  the  children  of  the 
defendant  owned  certain  cattle  branded  In  a 
certain  way  on  the  right  Jaw;  (5)  that  the 
defendant  owns  the  difference  t>etween  one- 
slzth  and  three-sixteenths  of  the  whole  num- 
ber, excluding  the  children's  interest.  A  re- 
ceiver was  appointed  to  divide  the  cattle 
egtully,  excluding  the  children's  cattle,  and 
allowing  tbe  defendant  the  difference  between 
one-sixth  and  three-sixteoiths  of  said  cattle. 
It  was  further  provided  that  the  remnant  not 
found  In  10  days,  but  found  later,  be  sold,  and 
tbe  money  divided  in  the  proportion  set  out 
in  the  decree.  The  receiver  was  ordered  to 
report  In  30  days  for  action  on  the  remnant 
not  found.  The  cattle  belonging  to  the  chil- 
dren and  branded  in  their  brand  were  to  be 
delivered  to  the  mother — that  is,  tbe  defend- 
ant— and  were  to  be  marked  so  as  to  distin- 
guish them  from  the  other  cattle.  The  par- 
ties were  enjoined  from  marking  or  branding 
any  cattle  until  final  disposition  by  the  re- 
ceiver except  as  to  the  cattle  which  bad  been 
set  apart  by  him.  The  decree  further  provid- 
ed that  the  expenses  of  the  defendant  since 
October,  1016,  be  settled  at  the  Ume  of  the 
recdver's  final  report,  and  that  the  costs  were 
to  be  equally  divided. 

As  will  be  seen,  this  decree  required  certain 
action  to  be  taken  to  carry  it  out,  but  the 
rights  of  the  parties  were  apparently  adjudi- 
cated by  it.  As  shown  above,  the  expense 
account  of  the  defendant  was  rejected  by  the 
court  on  August  7,  1917,  and  the  receiver's 
report  was  approved.  No  motion  was  made 
to  amend  the  decree  of  June  29,  1917,  in  re- 
gard to  the  1300  claimed  by  the  plaintiff,  un- 
til the  15th  of  August,  1917,  when  this  mat- 
ter was  called  to  the  court's  attention,  and 
he  was  asked  to  amend  the  decree,  so  as  to 
give  the  plaintiff  $800,  being  the  value  of  one- 
lialf  ct.  the  cattle  sold  by  the  defendant  since 
Octoljer,  1916.  This  was  a  motion  directed  to 
the  decree,  and  there  was  no  provision  in  tbe 
original  decree  under  whidi  it  can  be  said 
tbat  It  was  being  held  open  for  such  purpose. 
It  Is  alleged  by  the  appellant  that  the  decree 
of  August  16,  1917,  was  entered  without  no- 


tice to  her  or  her  counsel,  and  an  affidavit  Is 
filed  to  this  effect.  We  do  not,  however,  base 
our  decision  on  the  ground  tbat  there  was  no 
notice  in  this  case;  but  upon  the  ground  that 
the  court  was  without  authority  to  pass  upon 
a  motion  directed  to  the  original  decree  of 
Jane  29tb,  which  was  not  filed  within  30  days, 
as  is  required  by  the  statute  above  set  out 
This  is  not  a  case  for  the  correction  of  a  de- 
cree, to  make  It  speak  the  truth  and  corr'e- 
spond  with  the  Judgment  of  the  court,  but  a 
new  and  separate  decree  is  entered,  adding  to 
the  first  decree  and  attempting  to  correct  it. 
The  motion  directed  to  the  Judgment  or  de- 
cree In  this  case  was  not  filed  within  the  time 
required  by  statute,  and  the  court  was  there* 
fore  without  Jurisdiction  to  consider  it,  as  the 
decree  of  June  29,  1917,  had  passed  from  its 
control.  The  case  is  therefore  reversed  and 
remanded,  with  orders  to  the  trial  court  to 
vacate  the  decree  of  August  16,  1917 ;  and  It 
Is  so  ordered. 

PARKER,  C.  J.,  and  ROBERTS,  J.,  concur. 


{»  N.  M.  401) 

FIRST  STATE  BANK  OF  BERNALILLO  V. 
STATE.     (No.  2521.) 


(Supreme  CJourt  of  New  Mexico. 
1920.) 


Oct  27, 


(8yUabu»  ly  the  Court.) 

1.  TaxatlOB  «=9483— Proceedlno  by  taxpayer 
to  reduoe  assessed  valuatioa  Is  between  tax- 
payer as  plaiatlff  aad  the  state  as  defendant. 

A  proceeding,  under  section  15475,  C!ode 
1915,  for  the  reduction  of  the  assessed  valua- 
tion of  the  property  of  the  taxpayer,  is  be- 
tween tbe  taxpayer  and  the  state,  in  which  the 
taxpayer  Is  properly  designated  as  the  plain- 
tiff and  the  state  as  the  defendant 

2>  Appeal  and  error  ®=»36l  (S)— Improper  des- 
ignation of  defendant  state  as  plaintiff  dis- 
regarded, where  record  shows  contrary. 

The  improper  designation  of  the  appellant 
as  the  plaintiff,  instead  of  the  defendant,  in  an 
application  for  an  appeal  and  the  order  allow- 
ing the  same,  will  be  disregarded  by  the  Su- 
preme Court,  where  the  record  clearly  shows 
that  the  appeal  was  applied  for  and  allowed  to 
the  defendant. 

3.  Appeal  and  error  ^»374(4)— No  cost  bond 
required  on  appeal  by  oommlsslon  or  counsel 
from  order  reducing  assessed  valuation. 
An  appeal  by  the  state  tax  commission  or 

special  counsel,  under  and  pursuant  to  section 

2,  chapter  101,  Laws  1919,  from  an  order  of 
the  district  court  reducing  tbe  assessed  valua- 
tion of  a  taxpayer's  property,  is  an  appeal  by 
the  state,  and  no  cost  bond  is  required. 

Appeal    from    District    Court,    Sandoval 
County;  Hickey,  Judge. 

Proceeding  by   the  First   State  Bank  of 
Bernalillo  against  the  State  of  New  Mexico, 
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to  reduce  the  assessment  of  property  for 
taxation,  with  service  of  notice  on  the  State 
Tax  Commission,  which  appeared  by  Its 
special  attorney.  Assessment  of  plaintiff 
bank  reduced,  and  the  commission's  special 
attorney  filed  an  application  for  appeal, 
which  was  allowed.  Motion  to  dismiss  the 
appeal  denied. 

John  Venable,  of  Albnquerqne,  for  appe- 
lant. 

Marron  &  Wood,  of  Albuquerque,  for  ap- 
pellee. 

ROBERTS,  J.  On  April  6,  1920,  the  First 
State  Bank  of  Bernalillo  submitted  its  com- 
plaint to  the  district  attorney  of  Sandoval 
county,  under  the  provisions  of  section  5475, 
Code  1916,  complaining  of  the  assessment 
of  its  property  for  taxation,  and  alleged  that 
an  Injustice  had  been  done  it  in  sudi 
matter.  The  district  attorney  presented  an 
application  to  the  district  court  of  said  coun- 
ty, asking  for  a  modification  of  the  assess- 
ed valuation  of  the  property  of  said  peti- 
tioner. Notice  was  served  on  the  state  tax 
commission,  and  the  Judgment  of  the  court 
shows  that  "John  Venable,  Esq.,  special  at- 
torney for  the  state  tax  commission,"  ap- 
peared in  opposition  to  the  x)etitioner.  This 
appearance  and  representation  on  behalf  of 
the  state  tax  commission  was  authorized  by 
chapter  101,  Laws  1919.  The  court  reduced 
the  assessed  valuation  of  the  property  of 
said  bank  and  Mr.  Venable,  special  counsel 
for  the  state  tax  commission,  filed  the  fol- 
lowing appllcaticm  for  an  appeal: 

"Comes  now  the  plaintiff  by  its  special  conn- 
gel,  John  Venable,  and  makes  this  its  applica- 
tion and  notice  of  appeal  from  the  judgment 
of  the  district  court  of  said  Sandoval  county 
to  the  Supreme  Court  of  the  state  of  New 
Mexico,  and  asks  the  honorable  district  court 
of  said  county  to  make  an  order,  granting  an 
appeal  from  its  judgment  herein  to  the  Su- 
preme Court  of  the  state  of  New  Mexico." 

The  order  of  the  court  allowing  the  ap- 
peal used  the  same  term,  viz.,  "upon  notice 
and  application  of  plaintiff,"  and  it  was  or- 
dered that  "plaintiff  be,  and  it  is  hereby, 
granted  an  appeal  from  said  Judgment." 

[1,2]  The  petitioner  in  the  court  below, 
appellee  here,  has  filed  a  motion  to  dismiss 
the  appeal  upon  two  grounds:  First,  that 
no  appeal  had  been  prayed  for  or  taken  by 
or  on  behalf  of  any  person  authorized  by 
law  to  take  or  perfect  or  prosecute  such  an 
appeal,  and  that  the  order  and  motion  for 
an  appeal  in  this  cause  fall  to  specify  any 
party  as  taking  the  appeal,  lawfully  permit- 
ted to  appeal  the  same;    second,   that  no 


bond  has  been   given   upon  the  appeal  as 
required  by  law  to  perfect  the  same. 

The  argument  under  the  first  point  is  that, 
by  the  use  of  the  word  "plaintiff"  in  desig- 
nating the  appellant,  the  application  for  the 
appeal  Is  defective.  The  statute,  section  2, 
chapter  101,  Laws  1919,  authorizes  an  ap- 
peal in  such  a  case  as  this  "by  the  state 
tax  commission,  or  special  counsel  employ- 
ed by  the  commission,  or  by  the  taxpayer, 
from  the  decision  or  final  order  of  the  dis- 
trict court"  in  such  matter.  Whether  the 
appeal  Is  taken  by  the  state  tax  commission 
or  by  special  counsel,  in  all  cases  It  is  tak- 
en on  behalf  of  the  state,  for  it  alone  is 
the  interested  party.  The  state  tax  com- 
mission and  the  special  counsel  are  only  the 
agents  designated  by  statute  to  represent 
the  state. 

"A  proceeding  for  the  assessment  and  collec- 
tion of  taxes  is  between  the  taxpayer  and  the 
state  or  municipality  levying  the  tax."  37  Cyc. 
1110. 


The  designation  In  the  application  for  the 
appeal  of  the  state,  the  party  in  interest, 
as  the  plaintiff,  was  technically  incorrect 
The  state  would  more  properly  be  the  de- 
fendant In  such  a  proceeding,  but  the  rec- 
ord here  clearly  shows  that  Mr.  Venable 
was  appearing  as  special  counsel  for  the 
state  tax  commission  in  such  matter,  and 
that  he  was  endeavoring  to  take  an  appeal 
on  behalf  of  the  state  from  the  order  or 
Judgment  redudng  the  assessed  valuation  of 
the  appellee's  property.  That  the  applica- 
tion for  appeal,  or  the  order  allowing  it, 
improperly  designated  the  state  as  the  plain- 
tiff, we  regard  as  of  no  consequence,  be- 
cause the  record  shows  that  it  was  the  state 
that  was  appealing,  and  that  the  district 
court  intended  to  allow  it  the  appeal  sought. 
'The  case  will  be  liroperly  docketed  here  as 
Indicated  in  this  opinion. 

[3]  This  conclusion  disposes  of  the  con- 
tention that  a  bond  for  costs  should  be  giv- 
en. The  statute  (section  15,  chapter  43, 
Laws  1017)  exempts  "the  state,  county  or 
other  municipal  corporation"  from  giving  a 
cost  bond  where  it  appeals.  This  we  hold 
to  be  an  appeal  by  the  state ;  hence  no  cost 
bond  Is  required. 

For  the  reasons  stated,  the  motion  to  dis- 
miss the  appeal  will  be  denied;  and  it  la 
so  ordered. 

RAYNOLDS,  J.,  concurs. 
PARKER,  O.  X,  being  absent  did  not  par- 
ticipate. 
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CADDY  at  al.  v.  WAGNER.     (No.  2460.) 
(Supreme  Court  of  New  Mexico.    Oct.  6, 1920.) 

(SyUahui  Jtv  the  Court.) 

Appeal  and  error  «=>64l— Appeal  dismissed  for 

failure  of  olerk  of  district  court  to  certify  the 

traascript. 

Where  the  clerk  of  the  district  court  fails  to 

certify  the  transcript,  and  appellee,  by  motion 

to  dismiss  the  appeal,  takes  advantage  of  such 

omission,  the  appeal  will  be  dismissed,  and  the 

anbsequent  motion   of  appellant  to  withdra-w 

the  transcript  temporarily  for  certification  will 

be  denied. 

Appeal  from  District  Court,  Torrance 
Ctennty ;  Bdwln  Mechem,  Judge. 

Action  by  J.  M.  Caddy  and  others  against 
W.  W.  Wagner.  Judgment  for  the  plain- 
tiffs, and  defendant  appeals.  Motion  to  dis- 
miss tbe  appeal  granted. 

Edward  P.  Dayles,  of  Sante  Ffi,  for  ap- 
pellant 
J.  J.  Kenney,  of  Santa  F6,  for^  app^ees. 

RATNOLDS,  J.  This  is  a  motion  to  dis- 
miss tbe  appeal  upon  the  ground  that  the 
transcript  of  record  is  not  certified  by  the 
clerk  of  the  district  court  SubseQuent  to 
filing  this  motion  to  dismiss,  the  appellant 
filed  a  motion  to  withdraw  the  transcript  of 
record  temporarily  for  the  purpose  of  liav- 
ing  tlie  same  further  signed  and  sealed  by 
the  clerk.  There  are  two  certificates  upon 
the  last  page  of  the  transcript  of  record, 
the  first  one  being  to  the  effect  that— 

"The  foregoing  123  pages  of  typewritten  mat- 
ter contain  a  true  and  correct  transcript  of 
the  record  and  proceedings  in  the  above-enti- 
tled case  as  called  for  by  the  praecipe  filed  in 
said  cause,  all  as  appearing  of  record  in  my 
office. 

"In  witness  whereof,  I  have  hereunto  caused 
my  seal  to  be  hereto  affixed  this  Uth  day  of 
December.  A.  D,  1919." 

This  certificate  is  not  signed,  nor  Is  the 
seal  of  the  court  attached.  Following  this 
certificate  is  another  one  certifying  as  to 
the  costs  In  the  case,  which  is  signed  and 
tbe  seal  of  the  court  attached  thereto. 

It  will  thus  be  8e«i  that  the  transcript 
of  record  is  not  certified  under  the  seal  of 
the  district  court,  and  we  have  nothing  prop- 
erly before  us  upon  which  this  court  can 
act  Without  a  properly  certified  transcript 
of  record  from  the  court  below,  this  court 
cannot  pass  upon  the  question  presented.  As 
said  in  Moyer  v.  Preston,  6  Wyo.  308,  at  page 
326,  44  Pac.  845,  at  page  .850.  71  Am.  St  Rep. 
914,  at  page  925: 

•<•  •  •  It  recLuirei  the  certificate  of  the 
clerk  of  the  court,  who  is  the  custodian  of  the 
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records,  to  properly  authenticate  it  as  either 
the  original  or  a  transcript  thereof.  How  is 
this  court  to  know  that  any  paper  is  one  of 
the  originals  filed  in  the  cause  in  the  court  be- 
low, unless  that  fact  is  certified  to  by  the 
derk?  We  may  recognize  the  signature  of 
the  judge  appended  to  a  bill  by  reason  of  the 
personal  familiarity  of  one  or  more  of  the  Jus- 
tices composing  this  court  with  such  signature, 
but  we  are  not  in  a  position  to  conclude  that 
the  paper,  thus  seeming  to  be  signed  by  the 
proper  judge,  was  ever  filed  or  ever  became  a 
part  of  the  record,  or  is  in  the  condition  it  was 
when  signed,  unless  the  same  is  authenticated 
by  the  officer  whose  duty  it  is  to  file  and  pre- 
serve the  same." 

The  duty  of  having  a  transcript  properly 
prepared  and  filed  rests  upon  the  appellant 
or  plaintiff  In  error.  Baca  et  al.  v.  Unknown 
Heirs,  20  N.  M.  1,  at  page  5,  148  Pac.  945, 
Ann.  Cas.  1018C,  612. 

This  court  has  held  that  the  certificate  of 
the  trial  Judge  to  the  alleged  bill  of  excep- 
tions must  be  certified  by  the  clerk,  and 
shown  to  have  been  filed  In  his  ofiace.  City 
of  Tucumcari  v.  Belmore,  18  N.  M.  331,  137 
Pac.  585.  It  has  also  held  that  the  trans- 
cribed notes  of  the  stenographer,  certified  by 
the  trial  court  under  the  provisions  of  sec- 
tion 4493,  C!ode  1915,  must  also  be  shown  to 
have  been  filed  by  the  clerk,  and  by  this  cer- 
tificate to  that  effect  made  a  part  of  the 
record.  Robinson  v.  Sawyer,  23  N.  M.  68a 
170  Pac.  881. 

In  this  case  the  transcript  of  record  was 
filed  December  30,  1919,  and  the  motion  to 
dismiss  March  10,  1920,  the  appellant  in  the 
meantime  having  failed  to  have  his  trans- 
cript properly  certified,  and  having  filed  hla 
brief  in  chief. 

The  appellant,  although  not  conceding  that 
the  transcript  la  not  properly  certified,  mov- 
ed the  court  to  allow  him  to  withdraw  the 
same  temporarily,  "for  the  purpose  of  hav- 
ing it  further  signed  and  sealed  by  the 
clerk."  This  motion  comes  too  late,  as  the 
appellee  has  taken  advantage  of  the  omis- 
sion by  his  motion  to  dismiss.  It  may  be  urg- 
ed that  such  a  rule  as  the  one  invoked  here 
is  harsh,  but,  as  stated  in  Walcher  v.  Stone, 
15  Okl.  130, 135.  79  Pac.  771,  at  page  772: 

"It  is  contended  on  the  part  of  the  plaintiff 
in  error  that  this  [the  dismissal  of  the  appeal] 
is  a  hardship,  because  it  deprives  the  plaintiff 
in  error  of  right  of  appeal,  on  account  of  the 
neglect,  or  omission  on  the  part  of  the  clerk 
of  the  district  court  This  is  true  only  in  part 
because  it  is  not  only  the  doty  of  the  clerk  of 
the  district  court  to  make  the  correct  and  legal 
certificate,  but  the  attorney  for  the  plaintiff  in 
error  is  charged  with  the  duty  of  seeing  to  it 
and  that  all  of  the  steps  necessary  to  present 
her  appeal  are  properly  taken,  and  all  certifi- 
cates necessary  to  present  a  fuU  and  complete 
record  to  this  court  are  made  out  and  filed  in 
this  court  so  that  this  omission  of  duty  is  as 
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much  the  omiMion  of  dutjr  on  the  part  of 
plaintiff  in  error,  or  her  counsel,  m  it  ia  of 
the  derk  of  the  court" 

The  motion  to  dismiss  is  therefore  grant- 
ed:   and  it  is  80  ordered. 

PABKEK,  0.  J.,  and  ROBERTS,  J.,  concur. 


(26  N.  M.  371) 

GLASER  V.  DANNELLEY.    (No.  2392.) 

(Supreme   Court   of   New  Mexico.    Sept   24, 
1920.) 

(SvlUbu*  hv  the  Court.) 

1.  Appeal  and  error  €=9|I9B  —  Trial  court 
mast  on  remand  comply  with  mandate  of  ap- 
pellate court. 

It  is  the  duty  of  the  lower  court  on  remand 
of  a  cause  to  comply  with  the  mandate  of  the 
appellate  court  and  to  obey  the  directions 
therein  without  variation,  even  though  the 
mandate  may  be,  or  is  enpposed  to  be,  er- 
roneous; and,  wliere  a  Judgment  on  appeal  is 
affirmed  and  the  cause  is  remanded  to  the  trial 
court,  with  directions  to  enter  judgment  on  tiie 
supersedeas  bond,  it  is  the  duty  of  the  court 
to  comply  therewith. 

(Additional  8vXlal»u  ty  Editorial  Btaff.) 

2.  Appeal  and  error  «=>l  1 99— Refusal  of  mo- 
tion to  amend  Judgment  after  remand  net 
bar  to  second  applleatlon. 

Where  the  mandate  of  the  appellate  court 
directed  the  trial  court  to  enter  judgment  for 
a  specified  amount  for  plaintiff,  in  accordance 
with  admissions  that  judgment  had  been  ren- 
dered for  such  amount  in  appellant's  brief,  and 
the  trial  court  refused  a  motion  to  amend  the 
judgment  entered  so  as  to  show  such  amount 
before  the  judgment  had  been  redocketed  in  the 
trial  court,  such  motion  might  be  subsequently 
made  and  granted,  as  against  a  contention 
that  the  first  action  was  final. 

Appeal  from  District  Court,  Curry  County; 
Brice,  Judge. 

Action  by  B.  O.  Glaser  against  W.  U.  Dan- 
nelley.  Judgment  for  plaintiff,  and  defend- 
ant appeals.   Affirmed. 

Patton  ft  Hatch,  of  Clovls,  for  appellant 
Rowells  ft  Reese,  of  Clovls,  for  appellee. 

ROBERTS,  J.  Prior  to  October  6,  1916, 
appellee  sued  appellant  in  the  district  court 
of  Curry  coun^.  In  equity,  to  set  aside  a 
contract  entered  into  between  the  parties  for 
the  purchase  of  certain  real  estate,  and  seek- 
ing the  return  of  certain  moneys  paid  by  ap- 
X>ellee  to  appellant  under  such  contract,  and 
for  damages.  The  basis  of  the  action  wiis 
that  appellee  had  been  induced  to  enter  into 
the  contract  by  fraud.  The  court  heard  the 
evidence,  and  filed  a  written  opinion  in  the 


case,  in  which  it  was  stated  that  appeUee 
was  entitled  to  a  cancellation  of  the  contract 
and  to  judgment  for  $500,  the  amount  of 
money  paid  by  him  thereunder,  and  the  costs 
of  the  action,  but  was  not  entitled  to  re- 
cover damages,  and  counsel  were  directed  to 
prepare  a  judgment  accordingly.  On  the  6th 
day  of  October,  1916,  a  judgment  was  entered 
in  accordance  with  the  opinion  rendered  by 
the  court  in  all  things,  except  by  inadvertence 
the  amount  of  money,  to  wit,  $500,  was  not 
stated,  the  judgment  simply  reciting  that 
plaintiff  in  the  cause  was  entitled  to  a  return 
of  the  money  paid.  Appellant  appealed  to 
this  court  and  in  bis  brief  set  forth  a  state- 
ment of  the  facts,  In  which  he  stated  that 
judgment  had  been  rendered  against  him  In 
the  district  court  of  said  county  for  $600. 
The  court  considered  the  case,  and  decided 
In  favor  of  tlie  appeUee,  the  opinion  lieing 
found  in  23  N.  M.  693,  170  Pac.  63.  In  the 
written  opinion  we  stated  that  judgment  had 
been  rendered  in  the  district  court  against 
the  appellant  for  $500,  and  this  statement 
was  taken  from  appeHant's  brief.  The  judg- 
ment of  tbfi  trial  court  was  affirmed,  and  the 
mandate  was  Issued,  which  provided : 

"That  the  said  cause  be  remanded  to  you 
[the  district  court],  with  directions  to  enforce 
your  judgment  Now,  therefore,  you  are  here- 
by commanded  to  reinstate  said  cause  up<m 
your  docket  and  enforce  your  judgment  and 
enter  judgment  against  the  sureties  on  the  - 
appeal  bond." 

There  had  been  a  supersedeas  bond  given 
in  the  case.  The  mandate  was  filed  In  the 
office  of  the  clerk  of  the  district  court  on 
the  19th  day  of  March,  1918.  On  the  29th 
day  of  April  thereafter,  counsel  for  appeUee 
filed  a  motion  In  the  district  court,  in  which 
the  court  was  asked  to  amend  the  Judgment 
originally  entered,  so  as  to  specify  tlie  sum 
of  $500  as  the  money  to  be  refunded  to  the 
plaintiff  in  that. court  The  motion  was  ac- 
companied by  draft  of  the  amended  Judg- 
ment but  the  court  was  not  asked  to  rein- 
state the  cause  on  the  docket  in  order  to 
enter  Judgment  as  directed  by  the  mandate. 
For  some  reason  the  court,  on  the  20th  day 
of  August,  1018,  filed  an  order  overruling 
the  motion,. and  stated  in  the  order: 

"The  court  having  duly  considered  said  mo- 
tion and  all  matters  connected  with  the  plead- 
ings and  the  action  of  the  Supreme  Court  in 
affirming  the  same  and  determined  that  said 
motion  is  not  well  taken  at  this  time." 

Just  what  the  court  referred  to  by  the 
statement  that  "the  motion  is  not  well  taken 
at  this  time"  we  are  unable  to  determine. 
The  judge  might  have  l>een  of  the  opinion 
that  the  case  should  be  first  docketed,  and 
that  the  question  would  arise  upon  the  entry 
of  judgment  pursuant  to  the  mandate.  At 
least  the  Judge  refused  to  correct,  and  later,  - 
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on  the  25th  day  of  February,  1919,  counsel 
for  appellee  filed  a  motion  in  the  district 
court  of  said  county,  in  -vrhich  they  asked 
the  conrt  to  reinstate  the  cause  oh  the  docket, 
and  to  render  Judgment  in  accordance  with 
the  mandate  of  the  Supreme  Court,  and  to 
correct  the  original  Judgment  nunc  pro  tunc 
by  the  Insertion  of  the  amount,  $600. 

The  court,  on  the  26th  day  of  February, 
entered  an  order  reinstating  the  cause  on 
the  docket,  and  on  the  14th  day  of  March 
entered  nunc  pro  tunc  an  amended  Judg- 
ment, and  later,  on  the  same  date,  entered 
a  Judgment  on  remand  of  the  cause  under 
the  mandate  of  this  conrt  against  the  appel- 
lant and  his  sureties  on  the  supersedeas  bond 
for  the  sum  of  $900  and  costs. 

11]  To  review  the  action  of  the  court  this 
appeal  is  taken,  and  it  is  appellant's  con- 
tention: (1)  That  the  conrt  erred  in  per- 
mitting the  amendment  to  the  Judgment  pre- 
Tionsly  entered ;  (2)  that  the  court  had  no 
power  to  sustain  the  motion  after  the  same 
Identical  motion  had  been  passed  upon  by 
another  Judge.  Argument  is  advanced  in 
support  of  each  point  made.  The  questions 
nrged,  however,  we  think  are  wholly  imma- 
terial, because  no  attempt  had  been  made 
by  the  court  prior  to  the  final  entry  of  Judg- 
ment on  the  14th  day  of  March,  1919,  to 
comply  with  the  mandate  of  this  court  It 
is  weU  settled  that  it  is  the  duty  of  the  lower 
court  on  remand  of  a  cause  to  comply  with 
the  mandate  of  the  appellate  court,  and  to 
obey  the  directions  therein  without  variation, 
even  though  the  mandate  may  be,  or  is  sup- 
posed to  be,  erroneous.  4  C.  J.  p.  1221.  In 
Elliott  on  Appellate  Procedure,  section  576,  it 
Is  said: 

"The  mandate  of  the  appellate  tribunal  is 
law  to  tbe  trial  court,  and  must  be  strictly 
obeyed.  Where  the  mandate  directs  that  a, 
particular  Judgment  be  entered,  that  a  specified 
ruling  be  made,  or  that  a  designated  course 
be  pursued,  the  inferior  tribunal  must  yield 
obedience  to  the  directions  given." 

Appellant  does  not  argue  in  this  court  that 
the  Judgment  entered  pursuant  to  the  man- 
date of  this  court  is  erroneous  and  such  a 
contrition  could  not,  of  course,  be  tolerated, 
because  after  having  sought  relief  in  this 
conrt  niwn  the  stated  ground  that  Judgment 
had  been  entered  against  him  in  the  trial 
court  for  $500,  neither  this  court  nor  the 
district  court  would  permit  him  to  shift  bis 
positlan  and  to  now  deny  the  truth  of  that 
which  be  once  asserted.  His  argument  is 
directed  to  the  power  of  the  court  to  amend 
the  original  Judgment,  after  once  having  re- 
fused to  do  so;  that  the  order  made  by 
Judge  Bichardson  on  August  20,  1918,  re- 
fusing to  amend  the  original  Judgment  was 
final,  and  upon  the  entry  thereof  the  court 
lost  Jurisdiction  over  the  same. 


[t]  But  at  this  time  the  case  had  not  been 
redocketed  in  the  district  court,  and  the 
order  made  did  not  purport  to  be  pursuant 
to  the  mandate  of  this  court  It  would  be 
an  anomalous  contention  to  urge  that  a  dis- 
trict court  could  refuse  to  comply  with  the 
mandate  of  an  appelate  court,  and  upon 
such  refusal,  the  aggrieved  party  must  again 
appeal  from  such  order  of  refusal. 

There  is  an  admission  by  counsel  upon  the 
prior  appeal  to  this  court  that  Judgment  for 
1500  was  rendered  against  their  client  The 
written  opinion  filed  by  the  district  Judge 
clearly  shows  that  he  so  intended,  and  with- 
out dispute  appellee  had  paid  to  appellant 
the  sum  of  $500  under  the  contract,  and  the 
original  Judgment  as  filed,  adjudged  that 
appellee  was  entitled  to  the  return  of  the 
money  paid. 

The  final  Judgment,  entered  pursuant  to  the 
mandate  of  this  court,  is  in  accord  with  the 
same,  and  was  properly  entered,  and  it  will 
be  affirmed;   and  it  is  so  ordered. 


PARKER, 

concur. 


a   J.,   and   RATNOIJ>S.   JJ., 


(S8  Idaho,  2S6) 


MYERS  V.  EBY  et  al. 

(Supreme-  Court  of  Idaho.    Oct  1,  1920. 
hearing  Denied  Nov.  19,  1920.) 


Be- 


1.  Acknowledgment  «=324  —  Person  •eknowl- 
edging  exeoutlon  must  be  personally  present 
before  certifying  offlosr. 

The  statute  of  Idaho  requires  that  a  person 
acknowledging  the  execution  of  an  instrument 
shall  be  personally  present  before  the  oflicer 
who  takes  and  certifies  such  acknowledgment 

2.  Acknowledgment  ^924,  25— When  acknowl- 
edgment through  telephone  Insufficient  stated. 

Where  the  personal  presence  of  a  party  be- 
fore an  officer  is  a  requirement  of  the  statute, 
an  acknowledgment  made  by  a  person  not  in  the 
presence  of  the  officer,  by  means  of  the  tele- 
phone, is  void. 

Appeal  from  District  Court,  Clearwater 
County ;  Edgar  C.  Steele,  Judge. 

Suit  by  Charles  S.  Myers  against  Mary  A. 
Eby  and  others.  Judgnfent  for  plaintiff,  and 
defendants  appeaL    Reversed. 

Orland  &  Lee,  of  Moscow,  for  appellants. 
Randall  4k  Becker,  of  Lewiston,  for  re- 
spondent 

RICE,  J.  This  action  was  instituted  by 
respondent  Myers  for  the  foreclosure  of  a 
mortgage  bearing  date  of  April  1,  1911,  ex- 
ecuted by  John  W.  Bertholf  and  Mary  A. 
Bertholf,  his  wife,  covering  community  real 
estate  occupied  by  the  mortgagors  as  a  resi- 
dence. After  the  death  of  John  W.  Bertholf, 
Mary  A.  Bertholf  was  appointed  administra- 
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trlz  of  his  estate.  Respondent  In  due  time 
presented  bis  claim  against  the  estate,  and  it 
was  allowed  by  the  administratrix  and  the 
probate  court.  The  note  not  having  been 
paid,  on  April  18,  1914,  respondent  and  the 
administratrix  met  in  the  office  of  the  probate 
Judge  and  agreed  that  a  new  note  and  mort- 
gage should  be  executed  by  the  administra- 
trix, extending  the  time  of  payment,  in  case 
such  new  note  and  mortgage  could  be  giren. 
They  were  advised  by  the  probate  judge  that 
the  administratrix  had  power  to  execute  the 
new  note  and  mortgage,  and  thereupon  a 
petitl(Mi  was  filed  with  the  probate  court  by 
the  administratrix  for  authority  to  execute 
the  same,  and  an  order  granting  such  au- 
thority was  made  by  the  probate  Judge.  At 
the  time  this  order  was  made  there  was  no 
statute  in  this  state  authorizing  the  adminis- 
tratrix to  mortgage  the  property  of  the  estate, 
upon  an  order  of  the  probate  court  or  other- 
wise. Upon  delivery  of  the  last-mentioned 
note  and  mortgage,  respondent  delivered  to 
the  administratrix  the  first  note  and  mort- 
{,'age,  and  executed  and  delivered  to'  her  a 
satisfaction  thereof.  The  first  note  and  mort- 
gage were  thereupon  destroyed.  Mary  A. 
Bertholf  thereafter  became  the  wife  of  Sam 
Eby. 

Respondent  bases  his  claim  of  right  to  fore- 
close the  mortgage  of  April  1, 1911,  upon  the 
ground  that  the  mortgage  executed  by  the 
administratrix  on  April  18,  1914,  was  void, 
and  that  the  same  was  delivered  by  the  ad- 
ministratrix and  accepted  by  respondent 
through  mutual  mistake.  Judgment  was  en- 
tered for  respondent,  and  Mrs.  Eby  and  her 
son-in-law,  0.  C.  Linehan,  who  was  made  a 
party  to  the  action,  appealed. 

Appellant  Eby  alleged  in  her  answer  that 
the  mortgage  of  April  1,  1911,  was  not  ac- 
IcDOwledged  by  her,  and  it  is  urged  that,  since 
the  property  mortgaged  was  community  prop- 
erty, occupied  by  the  mortgagors  as  a  resi- 
dence, the  mortgage  was  void.  In  our  judg- 
ment a  consideration  of  this  contention  of 
appellants  will  dispose  of  the  case.  Rev. 
Codes,  §  3106,  which  was  in  effect  at  the  time 
this  mortgage  was  given,  is  as  follows: 

"No  estate  in  the  bomeBtead  of  a  married 
person,  or  in  any  part  of  the  community  prop- 
erty occupied  as  a  residence  by  a  married  per- 
son can  be  conveyed  or  encumbered  by  act  of 
the  party,  unless  both  husband  and  wife  join  in 
the  execution  of  the  instrument  by  which  it 
was  BO  conveyed  or  encumbered,  and  it  be  ac- 
knowledged by  the  wife  aa  provided  in  chapter 
3  of  this  tiUe." 

There  was  appended  to  the  mortgage  a 
certificate  of  acknowledgment  executed  b.v 
V.  H.  Judd,  justice  of  the  peace,  bearing  date 
April  1,  1911,  which  recites  that  John  W. 
Bertholf  and  Mary  A.  Bertholf  appeared  be- 
fore him  and  acknowledged  that  they  signed 
and  sealed  the  mortgage  aa  their  free  and 
voluntary  act.  At  the  trial  of  the  case,  Mrs. 
Eby  testified  that  she  never  appeared  before 


the  justice  of  the  i>eace  at  any  time  and  ac- 
knowledged the  execution  of  the  mortgage. 
Respondent  proved  by  the  Justice  of  the  peace 
who  executed  the  certificate  that  the  acknowl- 
edgment of  Mary  A.  Bertholf  was  taken 
through  the  telephone.  The  testimony  of  the 
justice  of  the  peace  was  not  offered  for  the 
purpose  of  Impeaching  any  of  the  facts  re- 
cited by  him  in  his  official  certificate,  but  was 
offered  in  rebuttal  In  support  thereof  by  the 
only  party  who  could  have  objected  to  an  im- 
peachment of  the  certificate  of  acknowledg- 
ment. This  action  was  equivalent  to  an  ad- 
mission on  the  part  of  respondent  that  the 
acknowledgment  was  taken  by  means  of  the 
telephone,  and  not  otherwise,  and  both  the 
respondent  and  the  court  are  bound  thereby. 
This  situation  readers  Inapplicable  to  this 
case  the  holdings  of  this  court  in  the  cases 
of  First  Nat.  Bank  v,  Glenn,  10  Idaho,  224, 
77  Pac.  623,  109  Am.  St.  Rep.  204,  Gray  t. 
Law,  6  Idaho,  559,  57  Pac.  435,  96  Am.  St. 
Rep.  280,  Northwestern,  etc..  Bank  v.  Ranch, 
5  Idaho,  752,  51  Pac.  764,  and  Chrlstensen  v. 
Hollingsworth,  on  rehearing  6  Idaho,  9i,  53 
Pac.  271,  as  to  the  character  of  evidence  nec- 
essary to  impeach  a  certificate  of  acknowledg- 
ment. It  presents  the  question  as  to  wheth- 
er an  acknowledgment  taken  by  means  of  the 
telephone  Is  void. 

C.  S.  ${5392,  5393,  5394,  and  5395,  read  as 
follows: 

"[6392]  The  acknowledgment  of  an  instru- 
ment must  not  be  taken,  unless  the  officer  taking 
it  knows,  or  hag  satisfactory  evidence,  on  the 
oath  or  affirmation  of  a  credible  witness,  that 
the  person  making  such  acknowledgment  is  the 
individual  who  is  described  in,  and  who  execut- 
ed, the  instrument;  or,  if  executed  by  a  cor- 
poration, that  the  person  making  such  acknowl- 
edgment is  the  president  or  secretary  of  such 
corporation. 

"[5393]  The  acknowledgment  of  a  married 
woman  to  any  instrument  in  writing  shall  be 
taken  and  certified  to  in  the  same  manner  and 
form  as  that  of  a  single  person,  and  must  be 
substantially  in  the  form  prescribed  by  section' 
5395. 

"[5394]  An  officer  taking  the  acknowledgment 
of  an  instrument  must  indorse  thereon  a  certifi- 
cate substantially  in  the  forms  hereinafter  pre- 
scribed. 

"[£>395]  The    certificate   of   acknowledgment, 
unless  it  is  otherwise  in  this  chapter  provided, 
must  be  substantially  in  the  following  form: 
"State  of  Idaho,  County  of ,  ss. 

"On  this day  of ,  in  the  year  of 

,  before   me   (here  insert  the  name  and 

quality    of    the    officer),    personally    appeared 


known  to  me  (or  proved  to  me  on  the 

oath  of ),  to  be  the  person  whose  name  is 

subscribed  to  the  within  instrument,  and  ac- 
knowledged to  me  that  he  (or  they)  executed 
the  same." 

[1]  Clearly  these  sections  of  the  statute  re- 
quire that  the  person  acknowledging  the  ex- 
ecution of  an  Instrument  shall  be  personally 
present  before  the  officer. 

[2]  Where  the  personal  presence  of  a  part; 
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before  an  officer  Is  a  reqnlrement  of  the  stat- 
ute, an  acknowledgment  of  a  person  not  ta 
the  presence  of  the  officer,  taken  by  means  of 
the  telephone,  la  not  a  mere  Irregularity.  It 
Is  beyond  the  power  of  the  officer  to  take  an 
acknowledgment  In  that  manner.  The  re- 
citals In  the  certificate  In  snch  case  become 
a  mere  fabrication.  Hutchinson  v.  Stone 
(Wa.)  81  South.  151;  Roach  v.  Francisco,  138 
Tenn.  357,  197  S.  W.  1099,  1  A.  I*  R.  1074; 
Wester  v.  Hurt,  128  Tenn.  608,  130  S.  W.  842, 
30  L.  R.  A.  (N.  S.)  358,  Ann.  Gas.  1912C,  329; 
L«  Mesnager  t.  Hamilton,  101  Cal.  532,  35 
Paa  1054,  40  Am.  St  Rep.  81. 

Respondent  cites  the  case  of  Banning  t. 
Banning,  80  Gal.  271,  22  Pac.  210,  12  Am.  St. 
Rep.  156,  but  the  case  Is  not  In  point  under 
the  conditions  that  exist  In  this  case.  In  Le 
Mesnager  v.  Hamilton,  supra,  the  court  re- 
fers to  the  Banning  Case  In  the  following  lan- 
guage: 

"In  Bannini;  t.  Banning  the  wife  acknowl- 
edged the  deed  through  a  telephone,  and  after- 
wards delivered  the  deed,  Apparently'  properly 
acknowledged,  to  the  grantees,  who  were  not 
shown  to  have  had  any  notice  of  the  manner  In 
which  the  acknowledgment  was  taken.  Under 
these  drcnmstances,  the  court  held  that  the 
certificate  was  conclusive,  and  that  the  married 
woman  could  not  avoid  her  deed  becanse  of  the 
fact  that  she  did  not  personaUy  appear  in  the 
actual  presence  of  the  officer  certifying  to  the 
acknowledgment.  That  was  all  that  was  de- 
dded  there,  and  that  case  is  authority  for 
nothing  more." 

Under  Rer.  Codes,  {  8106,  an  acknowledg- 
ment by  the  wife,  as  provided  by  law,  was 
essential  to  the  validity  of  the  mortgage. 

The  judgment  must  be  reversed.  Costs 
awarded  to  appellants. 

MOBOAK,  O.  J„  and  BUDOB,  J.,  concur. 


<33  Idaho,  281) 

PURKEY  V.  MABEY. 

<Snpreme   Court  of   Idaho.     Oct   22,    1920.) 

intoxicating  liquor*  4=>249— Search  warraat 
held  act  to  authorize  search  of  person  not  de- 
scribod  ia  affidavit. 
A  search  warrant,  issued  under  O.  S.  {  2637, 
(or  the  search  of  a  place  where  there  was  prob- 
able canse  to  believe  intoxicating  liquors  were 
■old,  fnmisbed,  delivered,  given  away,  or  oth- 
erwise disposed  of  in  violation  of  law,  or  kept 
(or  such  purposes,  cannot  be  extended  so  as  to 
constitute  authority  tor  the  officer  to  whom  it 
Is  issued  to  search  a  person,  not  connected  in 
any  way  with  the  place  being  searched,  who 
merely  happens  to  be  upon  the  premises,  and 
who  is  not  mentioned  or  described  in  the  affi- 
davit of  probable  cause  upon  which  the  warrant 
was  issued. 


Appeal  from  District  Court  Bannock 
County ;  Robert  M.  Terrell,  Judge. 

Action  by  I*  E.  Purkey  against  Ueorge  Ma- 
bey  for  damages  for  assault.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed 
and  remanded. 

Edens  &  Anderson,  of  Pocatello,  for  «^ 
pellant 

Budge  &  Merrill,  of  Pocatello,  for  respond- 
ent. 

RICE,  J.  This  Is  an  action  for  damages 
for  assault  alleged  to  have  been  committed 
upon  the  person  of  appellant  Upon  the 
trial  respondent  attempted  to  Justify  upon 
the  grounds  that  he  was  an  officer  of  the 
law,  and  was  acting  under  the  authority  of 
a  search  warrant  duly  Issued  by  a  court  of 
competent  Jurisdiction.  The  search  warrant 
was  Issued  to  respondent  as  sheriff  of  Ban- 
nock county,  requiring  him  as  such  officer 
to  search  the  Bank  Cigar  Store  In  the  city 
of  Pocatello  for  Intoxicating  liquors.  It  was 
Issued  under  C.  6.  |  2637,  formerly  diapter 
15,  S  8,  p.  34,  1911  Sess.  Laws.  The  appel- 
lant was  not  connected  with  the  Bank  Cigar 
Store  as  owner  or  employ^,  but  was  a  mere 
bystander  or  visitor  there.  Respondent 
while  executing  the  search  warrant  P^o- 
ceded  to  search  the  person  of  appellant  The 
court  Instructed  the  Jury  to  return  a  ver- 
dict for  respondent 

Article  1,  {  17,  of  the  G<Histltutlon  pro- 
vides: 

"The  right  of  the  people  to  be  secure  In 
their  persons,  houses,  papers  and  effects  against 
unreasonable  searches  and  seizures  shall  not  be 
violated;  and  no  warrant  shall  .issue  without 
probable  cause  shown  by  affidavit  particularly 
describing  the  place  to  be  searched  and  the 
person  or  thing  to  be  seized." 

The  right  protected  by  the  above  provision 
of  our  Constitution  has  been  deemed  of  so 
great  importance  that  a  similar  provision  Is 
foimd  In  the  Constitution  of  the  United 
States  and  in  the  Constitution  of  nearly  ev- 
ery state  in  the  Union.  Under  such  consti- 
tutional provisions.  It  Is  uniformly  held  that 
the  search  warrant  must  conform  strictly  to 
the  constitutional  and  statutory  provisions 
providing  for  Its  Issuance.  It  must  contain  a 
description  of  the  premises  to  be  searched. 
No  discretion  must  be  left  to  the  officer  ex- 
ecuting the  warrant  as  to  the  premises  which 
he  Is  authorized  to  search. 

The  statute  under  which  the  warrant  was 
Issued  provided  only  for  the  search  of  a 
place  where  there  was  probable  cause  to  be- 
lieve that  Intoxicating  liquors  were  sold,  fur- 
nished, delivered,  given  away,  or  otherwise 
disposed  of  In  violation  of  law,  or  kept  for 
audi  purposes.  A  search  warrant  Issued  un- 
der this  statute,  authorizing  an  officer  to 
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#earc)i  n  certain  place,  cannot  be  extended 
80  as  to  conatltnte  authority  to  search  a 
person  not  connected  In  any  way  with  the 
place  being  searched,  who  merely  happens  to 
be  on  the  premises,  and  who  ia  not  mention- 
ed or  described  in  the  affidavit  of  probable 
cause  upon  which  the  warrant  was  issued. 
So  far  as  the  record  discloses,  the  search  of 
the  person  of  appellant  was  without  author- 
ity of  law,  and  an  Invasion  of  bis  rights  as 
guaranteed  by  the  Constitution.  See  Owens 
V.  Way,  141  Ga.  796,  82  S.  B.  132,  L.  R.  A. 
1916E,  399,  Ann.  Cas.  19150,  963;  Newbeiv 
ry  V.  Carpenter,  107  Mich.  567,  65  N.  W.  530, 
31  L.  B.  A.  163,  61  Am.  St.  Rep.  348;  People 
V.  Marxhausen,  204  Mich,  659, 171  N.  W.  557, 
8  A.  L.  R.  1506,  and  note;  24  R.  O.  U  717, 
122. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings.  Costs 
awarded  to  appellant 

MORGAN,  G.  J.,  concurs. 
BUDGB,  J.,  deemed  himself  disqualified, 
an<^  did  not  participate  in  the  decision. 


(33  Idaho,  2S4) 

STATE  V.  MARCOE. 

(Supreme  Court  of  Idaho.    Nov.  16,  1920.) 

Criminal  law  «=95S2(3)— tntoxloatlng  liquors 
«S3236(20)  —  When  olroumstantlai  evidence 
sufficient  to  sustain  conviction   stated;    evi- 
dence  Insufficient  to   sustain   oonvlction   for 
unlawful  transportation. 
In  order  to  sustain  a  conviction  based  sole- 
ly on  circumstantial  evidence,  the  circumstances 
must  be  consistent  with  the  guilt  of  the  accused 
and   inconsistent  vdth   his  innocence,  and   In- 
capable of  explanation  on  any  other  reasonable 
bypothesis  than  that  of  guilt. 

Appeal  from  District  Court,  Bannock  Coun- 
ty; Robert  M.  Terrell,  Judge. 

B.  E.  Marcoe  was  convicted  of  unlawful 
transportation  of  intoxicating  liquor,  and 
he  appeals.    Reversed. 

R.  J.  Dygert,  of  Soda  Springs,  for  appel- 
lant. 

T.  A.  Walters,  of  Caldwell,  R.  L.  Black, 
Atty.  Gen.,  and  James  L.  Boone,  Asst.  Atty. 
Gen.,  for  the  State. 

RICE,  J.  The  aw)ellant  was  convicted  of 
the  crime  of  transporting  intoxicating  liquors 
in  Bannock  county,  Idaho.  The  only  ques- 
tion raised  by  this  appeal  is  the  sufficiency 
of  the  evidence  to  sustain  the  Judgment. 

Dorsey  Nichols,  a  deputy  sherlft  residing 
at  Soda  Springs,  testified  that  on  the  eve- 
ning of  the  8th  of  January,  1018,  he  went  to 
the  depot  at  Soda  Springs  and  found  a  box 


in  the  baggage  room  which  contained  whisky. 
He  says:  "I  thought  it  was  Marcoe's."  He 
immediately  got  in  touch  with.  Marcoe,  and 
the  following  is  his  story  of  the  conversa- 
Uon: 

"I  asked  him  if  the  box  in  the  depot  was  his. 
He  says  it  wasn't;  that  he  didn't  know  any- 
thing about  it.    I  told  him  that  was  all  then." 

The  evidence  does  not  show  bow  the  box 
came  to  be  at  the  depot,  only  that  it  bore 
a  baggage  check  which  showed  that  it  canoe 
from  Lima,  Mont  The  box  had  the  appear^ 
ance  of  a  tool  cfaest  The  appellant  was  a 
plumber,  working  at  his  trade  in  a  hotel 
building  at  Soda  Springs.  Several  months 
prior  to  this  time  be  bad  been  engaged  in 
similar  work  at  Uma,  Mont  The  evidence 
shows  that  he  bad  received  several  ship- 
ments of  plumber's  supplies,  and  usually  re- 
ceived a  shipment  about  once  a  week.  On 
the  following  day  the  box  was  opened, 
and  found  to  contain  a  partition  or  tray 
constructed  of  lumber  which  had  been  tak- 
en from  crating  or  supplies  shipped  to  ap- 
pellant Upon  one  of  the  pieces  of  this 
crating  was  printed:  "B.  B.  Marcoe,  Soda 
Springs."  It  was  shown  that  boards  so 
niarked  were  thrown  about  Indiscriminately 
at  Soda  Springs,  and  obtainable  by  any  one. 
On  the  morning  of  January  8th,  according  to 
the  testimony  of  the  station  agent,  Marcoe 
called  at  the  depot  aqd  told  him  be  was 
expecting  a  box  and  that  as  soon  as  it  ar- 
rived he  wished  to  be  notifled.  On  the  9th 
the  appellant  again  called  on  the  station 
agent  and  asked  him. if  it  were  true  that 
a  box  of  liquor  had  been  found  in  the  depot. 
Upon  being  told  that  that  was  true,  the 
appellant  said:  "If  they  didn't  catdi  any- 
body, nothing  would  happen."  There  was 
no  evidence  that  appellant,  ever  had  posses- 
sion of  the  box  containing  the  Intoxicating 
liquor. 

The  foregoing  is  all  the  testimony  which 
bad  any  tendency  to  connect  appellant  with 
the  crime  charged.  It  is  sufficient  to  create 
a  suspicion  of  the  guilt  of  appellant  But 
all  of  the  evidence  Introduced,  tending  to 
connect  appellant  with  the  crime,  was  cir- 
cumstantial. In  order  to  sustain  a  convic- 
tion based  solely  on  circumstantial  eTt~ 
Uence— 

"the  drcamstances  must  be  consistent  with 
the  guilt  of  the  defendant  and  inconsistent  with 
his  innocence,  and  incapable  of  explanation  on 
any  other  reasonable  hypothesis  than  that  of 
guilt."  Broshears  v.  State  (OkL  Cr.  App.) 
187  Pac.  254. 

If  the  evidence  can  be  rectmcUed  either 
with  the  theory  of  innocence  or  of  guilt,  the 
law  requires  that  the  theory  of  Innocence 
be  adopted.  Vernon  v.  U.  S.,  146  Fed.  121, 
76  C.  C.  A.  547;    People  v.  Ward,  105  Cal. 
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835.  38  Pac.  94S;  Smith  t.  First  Nat  Bank, 
89  Mass.  606,  97  Am.  Dec.  69;  State  ▼.  Van- 
dewater  (Iowa)  176  N.  W.  888;  Robinson  ▼. 
State,  188  Ind.  467,  124  N.  B.  489;  Tolbert 
T.  State  (Tex.  Or.  App.)  217  S.  W.  153; 
Wales  V.  State  (Tex.  Or.  App.)  217  S.  W. 
384.  Applying  tbis  nile  to  the  case  at  bar, 
it  appears  tbat  the  evidence  la  insufficient  to 
■ostain  the  venliet 

The  Judgment  must  be  reversed,  and  a 
new  trial  ordered. 

MORGAN,  C  3.,  and  BUDQE,  J.,  concur. 


(lU  Cal.  »T) 

Ex  parte  REINEGER.    (Cr.  2263.) 

(Supreme  Court  of  CJalifornia.    Oct.  13,  1920.) 

f.  Criminal  law  '«=s>|  3— Proviso  of  statute  re- 
lating to  sale  of  Imitation  milk  held  not  to 
define  orlmlnal  offense. 
The  provisos  of  Imitation'  Milk  Act,  Stats., 
relating  to  regulations  as  to  the  manner  of 
sale,  coloring,  etc.,  and   the  manufacture  and 
sale  for  cooking  porposes,  held  not  to  define  a 
criminal  offense,  but  merely  to  state  exceptions 
to  a  previously  stated  prohibition  against  the 
sale  of  products  of  imitation  milk. 

2.  Food  «=38— Act  prohibiting  sale  of  articles 
made  from  Imitation  milk  held  not  to  pro- 
hibit sale  of  Imitation  milk  Itself. 

Imitation  Milk  Act,  providing  tbat  no  per- 
son shall  manufacture,  sell,  etc.,  any  article, 
product,  or  compound  made  wholly  or  in  part 
ont  of  an  imitation  milk,  held  not  to  absolutely 
prohibit  the  sale  of  the  imitation  milk  itself. 

3.  Evidence  <S=320(t)— Courts  will  take  Judl- 
olal  notioa  that  boxes  containing  cans  of  liquid 
ara  called  "oases." 

The  courts  may  take  judicial  notice  that 
liquid  goods,  such  as  imitation  milk,  are,  for 
purposes  of  transportation  or  storage,  first  in- 
closed in  tightly  sealed  cans  or  bottles  and  then 
packed  in  boxes  or  other  containers,  which  con- 
tainers are  called  cases. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Case.] 

4.  Food  «=>3— Mode  of  determination  as  to 
whether  seller  of  milk  In  cans  is  "wholesal- 
er" or  "retailer,"  stated. 

Where  an  act  regulating  the  sale  of  imita- 
tion milk  imposes  a  different  license  fee  upon 
wholesalers,  who  are  defined  as  all  persons 
selling  cans  of  milk  in  quantities  of  "one  full 
case  or  more  at  a  time,"  than  upon  retailers, 
who  are  defined  as  including  all  persons  selling 
in  quantities  of  less  than  one  case,  in  deter- 
mining whether  a  business  is  wholesale  or  re- 
tail, tiie  nomber  of  cans  in  each  case  is  not 
material. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Retailer;  Wholesaler.] 

5.  Statntes  «=3206— Constmotlon  should  seek 
to  give  effect  to  each  part  of  statute  and 
oarry  out  its  purpose. 

A  statute  should  always  be  so  construed,  if 
reasonably  possible,  as  to  give  each  part  thereof 


REINEOEB  81 

P.) 

the  meaning  and  effect  which,  from  the  act  as 
a  whole,  appears  to  have  been  intended,  and  a 
narrow  or  restricted  meaning  should  not  be 
given  to  a  word  if  it  would  result  in  an  eva- 
sion of  the  evident  purpose  of  the  set,  when  a 
permissible  and  broader  meaning  would  prevent 
the  evasion  and  carry  out  that  purpose. 

6.  Food  is=33— Sale  of  milk  by  barrel  or  car- 
boy held  sale  by  "case,"  and  seller  Is  a 
"wholesaler"  within  license  act. 

Under  Imitation  Milk  Act.  imposing  a  dif- 
ferent license  fee  upon  retailers  selling  milk 
in  quantities  of  less  than  one  case  than  npon 
wholesalers  selling  one  case  at  a  time,  a  sell- 
er of  milk  in  a  barrel,  carboy,  or  creamery  can, 
containing  larger  qnantities  than  would  be  sold 
to  consumers  in  ordinary  retail  trade,  would 
be  selling  by  the  case,  and  consequently  would 
be  a  wholesaler. 

7.  Constitutional  law  «s>48— Statute  requiring 
wholesalers  of  nilk  to  take  out  lieense  pre- 
sumed valid. 

On  habeas  corpus  to  procure  the  discharge 
of  one  prosecuted  for  violating  the  Imitation 
Milk  Act,  imposing  a  license  fee  on  wholesal- 
ers, it  will  be  presumed  that  the  Legislature 
properly  omitted  to  provide  for  cases  wherein 
a  wholesaler  sold  and  delivered  milk  to  re- 
tailers in  one-pound  cans  in  large  lots  not 
incssed  at  all;  the  statute  making  persons  sell- 
ing more  than  one  case  wholesalers. 

8.  Habeas  oorpus  ^»27— Writ  lies  only  where 
magistrate  without  Jurisdlctloa  to  Issue  war- 
rant of  arrest. 

Habeas  corpus  to  procure  the  release  of 
one  charged  with  selling  imitation  milk  with- 
out a  license  lies  only  when  the  magistrate  is 
without  jurisdiction  to  issue  the  warrant  of 
arrest. 

9.  Habeas  corpus  «=930(2)— That  complaint 
is  demurrable  as  falling  to  specify  offense 
does  not  deprive  court  of  jurisdiction. 

Where  a  complaint  in  a  court  of  inferior 
jurisdiction  states  facts  showing  that  a  de- 
fendant has  committed  a  public  offense,  but 
is  subject  to  attack  by  demurrer  on  the  ground 
that  it  is  uncertain  as  to  the  particular  offense 
committed,  the  Inferior  court  has  jurisdiction, 
and  the  defect  wUl  not  be  ground  for  release 
on  habeas  corpus. 

10.  Food  €=»20( I)— Complaint  under  Imitation 
milk  statute  held  Insufficient  to  show  com- 
mission of  offense. 

A  complaint,  in  a  prosecution  for  vlolatin'; 
Imitation  Milk  Act,  held  not  to  show  that  de- 
fendant hod  committed  any  offense  whatever. 

Sloane  and  Wilbur,  JJ.,  dissenting. 

.   In  Bank. 

Application  by  E.  B.  Relneger  for  a  writ 
of  habeas  corpus  to  be  directed  to  the  Chief 
of  Police,  City  and  County  of  San  Francisco, 
to  secure  release  of  petitioner  from  custody 
on  a  charge  of  violating  a  statute.  Writ 
discharged,  and  petitioner  remanded. 


4s»For  other  csaes  see  lams  topic  and  KBT-NVMBBR  Id  all  Key-Numbered  Dlcests  and  Indexu 
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Thomas,  Beedy  ft  Lanagan,  Theodore  A. 
BeU,  and  Raymond  Benjamin,  all  of  San 
Oanclsco,  Thomas  K.  Lannen,  of  Chicago, 
111.  (William  Thomas,  of  San  Trandsco,  of 
zounsel),  for  petitioner. 

U.  S.  Webb,  Atty.  Gen.,  and  Bobert  W. 
Harrison  and  John  H.  Biordan,  Deputy  At- 
tys.  Gen.,  for  respondent 

J<dui  G.  Macfarland,  amicus  curls,  for 
State  Board  of  Health. 

SHAW,  J.  The  petitioner,  being  Impris- 
oned on  the  charge  of  ▼iolating  the  act  of 
1919  (Stats.  1919,  p.  89),  regulating  the  sale 
of  substances  designated  therein  as  "imita- 
tion mlllc,"  seeks  his  discharge  upon  a  writ 
of  habeas  corpus.  He  was  arrested  upon  a 
warrant  issued  upon  a  complaint  filed  in  the 
police  court  of  San  Francisco. 

The  complaint  alleges  that— 

"The  crime  of  misdemeanor,  to  wit,  selling 
and  offering  for  sale  imitation  miili,  without 
first  obtaining  a  license  therefor,  was  commit- 
ted by  E.  B.  Beineger,  who  did  then  and  there 
willfully  and  unlawfully  engage  in  the  business 
of  gelling,  dealing  in,  and  furnishing  imitation 
milk,  namely,  a  compound  composed  of  evapo- 
rated skim  milk  and  7.8  per  cent,  of  edible 
vegetable  fat,  without  any  other  ingredient  or 
ingredients,  without  first  having  applied  for  and 
obtained  a  license  so  to  do,  and  did  nnlawfolly 
sell,  other  than  for  cooking  purposes,  at  one 
time,  and  in  the  same  transaction,  60  cans  of 
such  imitation  milk,  each  can  containing  one 
pound  avoirdupois,  which  said  imitation  milk 
was  not  of  a  separate  and  distinct  character 
not  resembling  milk  or  condensed  or  evaporated 
milk,  nor  colored  nor  containing  any  color  or 
any  ingredient  or  ingredients  that  caused  it 
to  look  unlike  pure,  whole  cows  milk,  or  the 
condensed  or  evaporated  product  made  there- 
from." 

It  further  alleged  that  each  can  was  label- 
ed to  show  that  it  was  a  compound  of  evap- 
orated skim  irilk  and  vegetable  fat  contain- 
ing 7.8  per  cent,  vegetable  fat  and  25.G  per 
cent  total  solids. 

It  is  claimed  on  bebaU  of  the  respondent 
that  the  complaint  charges  two  offenses,  the 
first  under  section  2  of  the  act  and  the  sec- 
ond under  section  6  of  the  act.  Section  2  lias 
no  reference  to  the  obtaining  of  a  license, 
while  section  6  forbids  the  sale  of  milk  by 
any  person  who  has  not  obtained  a  license 
therefor  as  therein  provided.  We  are  sat- 
isfied that  no  offense  is  charged  under  the 
provisions  of  section  2,  the  material  parts 
whereof  are  as  follows: 

"Sec.  2.  No  person  by  himself,  tils  agents  or 
servants  shall  render,  manufacture,  sell,  offer 
for  sale,  expose  for  sale,  or  have  in  his  pos- 
session with  intent  to  sell  or  to  nse,  or  to  serve 
to  patrons,  customers,  boarders  or  inmates  of 
any  hotel,  dwelling  liouse,  restaurant,  public 
conveyance  or  boarding  house,  any  article, 
product  or  compound  made  wholly  or  in  part, 
uut  of  an  imitation  milk;  provided,  that  noth- 
ing in  this  section  shall  be  construed  to  pro- 


hibit the  mannfactnre  or  sale,  under  regula- 
tions hereinafter  provided,  'of  Imitation  milk, 
of  substances  or  compounds  that  may  be  used 
as  imitation  milk,  of  a  separate  and  distinct 
character  not  resembling  milk  or  condensed 
or  evaporated  milk,  and  in  such  a  manner  as 
will  advise  the  purchaser  and  consumer  of  its 
real  character,  colored  or  containing  ingredi- 
ents that  cause  it  to  look  unlike  pure  whole 
cow's  milk  or  the  condensed  or  evaporated 
produce  made  therefrom;  •  •  *  and  pro- 
vided, further,  that  nothing  in  this  act  shall  be 
constrned  to  prevei^t  or  prohibit  the  manu- 
facture; sale,  or  use,  for  cooking  purposes,  of 
imitation  milk  as  defined  by  section  one  of 
this  act." 


[1]  The  first  clause  of  the  complaint  mani- 
festly was  Intended  to  charge  the  selling  of 
such  milk  without  license,  and  that  offense 
only.  The  claim  that  an  offense  is  charged 
under  section  2  is  based  on  the  second  clause 
of  the  complaint  Upon  the  general  frame  of 
the  complaint  It  would  appear  that  this 
clause  was  Intended  merely  as  an  additional 
definition  of  the  offense  of  selling  vrlthout 
llcKise.  The  claim  Is  that  it  was  not  so  in- 
tended, but  that  it  Is  a  charge  of  an  offense 
under  section  2.  Its  language  follows  close- 
ly the  language  of  the  provisions  of  section 
2.  If  it  was  intended  as  a  charge  of  a  sepa- 
rate offense,  it  could  have  been  based  only 
niwn  the  theory  that  the  provisos  were  af- 
firmative and  prohibitory,  and  were  Intended 
to  define  a  criminal  offense.  The  mere  read- 
ing of  them  shows  clearly  that  they  were  not 
so  Intended.  They  merely  state  exceptions 
to  the  previously  stated  prohibition.  They 
do  not  forbid  any  act  nor  define  any  offense. 
In  re  Day,  181  lU.  79,  64  N.  E.  646,  50  I*  B. 
A.  619;  State  t.  Weeden,  17  Wyo.  418,  100 
Pac.  114;  Oaltber  y.  Wilson,  164  lU.  648,  45 
N.  E.  1019;  36  Cyc.  1162;  2  Suth.  Stat 
Constr.  I  352. 

[2]  It  is  argued  that  the  first  clause  of  the 
section  absolutely  prohibits  the  sale  of  the 
Imitation  mUk  itself.  It  Is  obvious  that  It 
was  not  so  intended.  An  article  or  compound 
made  by  evaporating  from  Imitation  milk  the 
water  therein,  or  by  any  other  separation  of 
its  ingredients  without  adding  others,  would 
be  made  wholly  out  of  imitation  milk,  and 
would  come  within  the  prohibition  of  the 
clause.  But  by  no  ordinary  use  of  language 
can  It  be  said  that  an  article  made  wholly 
out  of  Imitation  milk  Is  the  same  thing  as 
the  imitation  milk  out  of  which  it  is  made. 
The  complaint  does  not  allege  that  the  de- 
fendant sold  any  article,  product,  or  com- 
pound made  wholly  or  in  part  out  of  any  imi- 
tation milk.  The  latter  part  of  It  charges 
merely  that  he  did  sell  imitation  milk  which 
was  not  so  colored  as  to  be  unlike  milk.  The 
first  clause  does  not  forbid  such  sale.  Since 
It  falls  to  state  an  offense  under  section  2, 
the  complaint  can  be  upheld  only  upon  the 
theory  that  It  purports  to  set  forth  a  charge 
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nf  aelllng   Imitation   milk   without  license. 
This,  we  think,  was  the  real  purpose  of  the 
pleader. 

Section  6  declares  that  no  person  shall  en- 
gage In  the  business  of  selling  Imltatlan  milk 
wUho;it  first  having  obtained  a  license  so  to 
do.  For  such  license  It  provides  that  whole- 
sale dealers  shall  pay  a  fee  of  |60,  and  retail 
dealers  a  fee  of  $5.  The  petitioner  ^concedes 
that  the  complaint  charges  that  he  did  engage 
In  the  business  without  having  obtained  a  li- 
cense, but  he  claims  that  the  section  is  void 
because  of  the  uncertainty  of  Its  definitions 
of  dealers,  the  uncertain^  being  of  such  a 
character,  so  it  is  argued,  that  no  person  in 
the  business  could  determine  from  such  defi- 
nitions whether  he  was  a  wholesaler  or  a  re- 
tailer. The  two  definitions  In  question  are 
as  follows: 

"The  term  "wholesale  dealer*  aa  nsed  in  tbis 
section  includes  all  persons,  firms  or  corpora- 
tions who  sell  any  of  said  sabstances  in  quan- 
tities of  one  fnll  case  or  more  at  a  time  or  in 
the  same  transaction.  The  term  'retailer  deal- 
er' includes  all  persons  who  sell  in  quantities 
of  leas  than  one  case." 

It  Is  contended  that  the  question  whether 
a  person  carrying  on  the  budness  la  a 
'Wholesale  dealer"  or  a  retail  dealer  depends 
mtlrely  on  the  meaning  of  the  word  "case" ; 
that  its  meaning  Is  altogether  uncertain  and 
Indefinite;  that  consequently  no  one  can  de- 
termine the  question,  or  ascertain  from  the 
section  what  sort  of  license  a  particular  deal- 
er must  have  or  what  amount  he  must  pay 
aa  a  license  fee;  and  hence  that  the  provl- 
Blons  requiring  licenses  to  such  dealers  are 
Incapable  of  enforcement  and  void. 

'  [3,  4]  The  word  "case,"  when  used  in  that 
connection.  Is  defined  as  "a  box,  sheath,  or 
covering  of  any  kind;  •  •  •  a  box  and 
Its  contents;  *  *  *  as  a  case  of  goods" 
(Webster's  Diet.),  and  also  as  "anything  in- 
tended to  Inclose  or  contain  something." 
(Standard  Diet.)  It  la  common  knowledge 
that  liquid  goods,  such  as  Imitation  milk,  are, 
for  purposes  of  transportation  or  storage, 
first  Inclosed  in  tightly  sealed  cans  or  bottles, 
and  fbea  packed  In  boxes  or  other  containers, 
each  containing  a  number  of  the  cans  or 
tmttles.  This  is  done  either  by  the  manufac- 
turer or  by  wholesale  dealers  who  buy  from 
the  factory.  Of  this  fact  the  courts  may 
take  Judicial  notice.  Such  boxes  or  contain- 
ers are  called  cases.  In  each  kind  of  goods 
usually  a  fixed  number  of  cans  or  bottles  are 
packed  in  each  case,  and  such  number  Is  well 
known  to  all  persons  engaged  in  trade  In 
racb  goods,  whether  wholesalers  or  retail- 
era.  In  any  action  wherein  the  number 
contained  in  each  case  was  a  fact  material 
to  the  cause  of  action,  or  charge.  It  would 
be  necessary  to  allege  and  prove  the  usage 
ia  that  particular  trade  as  to  the  number  of 
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cans  or  bottles  packed  In  eadi  case,  or  if 
there  were  cases  of  different  sizes  in  use, 
the  number  in  each  size,  if  that  were  a  ma- 
terial fact.  But  as  the  facts  that  whole- 
salers sell  and  ship  such  goods  in  cases  as 
above  stated,  and  that  retailers  do  not,  are 
of  common  knowledge,  the  word  "case"  has 
a  definite  meaning  when  used  to  distinguish 
a  wholesaler  from  a  retailer.  It  refers  to 
the  boxes  in  which  the  cans  are  packed  and 
shipped,  and  It  Includes  the  contents  of  such 
cases,  whether  a  small  or  a  large  number  of 
cans  is  Incased.  In  determining  whether  the 
business  is  wholesale  or  retail,  the  number 
in  each  case  is  not  material.  The  one  selling 
by  cases  would  be  a  wholesaler,  regardless  of 
the  number 'Of  cans  in  a  case ;  the  one  selling 
less  than  a  case  at  a  time  would  be  a  retail- 
er. A  sale,  in  the  sense  here  used,  would  in- 
clude the  delivery.  A  change  in  the  number 
of  cans  packed  in  a  case  by  the  usage  of  the 
trade,  or  by  a  particular  wholesaler,  would 
not  affect  the  question. 

[S,  (]  If,  as  suggested.  Imitation  milk  were 
sold  by  wholesalers  in  bull:,  as  in  barrels  or 
carboys  or  large  creamery  cans,  without 
being  put  In  small  cans  or  bottles  for  the  re- 
tailer, and  the  retailer  should  adopt  the  cus- 
tom of  selling  to  consumers  in  pint  or  quart 
vessels,  brought  in  by  the  consumer  or  fur- 
nished by  the  retailer  and  filled  from  such 
bulk  containers,  no  difficulty  need  arise  in 
applying  the  law.  A  statute  should  always 
be  so  construed,  if  reasonably  possible,  as  to 
give  each  part  thereof  the  meaning  and  ef- 
fect which,  from  the  act  as  a  whole,  appears 
to  have  been  Intended.  A  narrow  or  re- 
stricted meaning  should  not  be  given  to  a 
word,  if  it  would  result  in  an  evasion  of  the 
evident  purpose  of  the  act,  when  a  permissi- 
ble, but  broader,  meaning  would  prevent  the 
evasion  and  carry  out  that  purpose.  A  bar- 
rel, carboy,  or  a  creamery  can,  used  to  con- 
tain larger  quantities  of  the  milk  than  would 
be  sold  to  consumers  in  ordinary  retail  trade, 
would  be  a  "sheath  or  covering"  for  the 
milk,  a  thing  intended  to  contain  the  milk, 
and  therefore  It  would  be  Included  In  the 
general  definition  of  the  word  "case."  One 
who  was  engaged  in  the  business  of  selling 
the  milk  in  such  packages  would  be  selling 
by  the  "case,"  and  consequently  a  wholesale 
dealer,  as  defined  in  the  section. 

[7]  A  wholesaler  who  engaged  in  the  busi- 
ness of  selling  and  delivering  to  retailers  the 
one-pound  cans  in  large  lots  not  Incased  at 
all,  but  merely  piled  into  box  cars  or  trucks, 
would  be  so  rare  that  he  would  be  in  a  class 
by  himself,  and  we  may  safely  leave  his  case 
to  the  next  L^islature.  The  possibility  does 
not  appear  so  great  as  to  require  us  to  annul 
the  section  for  fear  that  there  may  be  an  un- 
just discrimination  in  his  favor  if  it  is  held 
valid.  In  view  of  the  presumption  in  favor 
of  legislative  action  we  must  assume  that 
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the  Legtalatnre^  npon  a  Barvey  of  tbe  Add, 
conclnded  that  there  were  no  dealers  carry- 
ing on  business  in  tbat  manner,  and  that  It 
was  improbable  that  there  ever  would  be, 
and  so  purposely  omitted  any  provision  for 
such  cases.  Ex  parte  Martin,  157  Cal.  67, 
106  Pac.  236.  26  Lw  R.  A.  (N.  S.)  242;  Ex 
parte  Miller,  162  Cal.  698,  124  Pac.  427. 

Tbe  complaint  does  not  purport  to  charge 
a  violation  of  sections  4  and  6  of  tbe  act,  or 
of  either  of  them.  It  is  therefore  unnecessa- 
ry to  consider  tbe  objections  urged  to  the 
validity  of  those  sections. 

The  proposition  tbat  a  compound  of  this 
kind  which  Is  not  milk,  but  which  resembles 
milk,  and  which  for  many  purposes  may  be 
used  as  a  substitute  for  milk,  is  subject  to 
reasonable  regulations  under  the  police  pow- 
er, designed  to  prevent  it  from  being  sold  to 
consumers  as  real  milk,  is  settled  by  the  de- 
cision of  tbe  Supreme  Ck>urt  of  the  United 
States  in  Hebe  Co.  v.  Shaw,  248  U.  S.  297, 
39  Sup.  Ct'l25,  63  U  Ed.  255.  Some  of  the 
regulations  in  this  act  may  be  unreasonable ; 
but,  as  they  are  not  so  interwoven  with  the 
provisions  requiring  a  license  and  other  parts 
of  the  act  as  to  be  inseparable  and  thereby 
invalidate  the  entire  act,  we  need  not  con- 
sider the  question. 

[t,  9]  It  may  be  tbat  the  complaint  Is  nn- 
certaln  because  it  does  not  state  whether 
the  petitioner  is  a  wholesale  dealer  or  a 
retail  dealer  as  defined  in  the  act.  It  does 
not  allege  whether  the  60  cans  sold  amoimted 
to  one  full  case  or  not.  Habeas  corpus  lies  In 
such  cases  only  when  the  magistrate  Is  with- 
out Jurisdlctioit  to  issue  the  warrant  of  ar- 
rest. Where  a  complaint  in  a  court  of  in- 
ferior Jurisdiction  states  facts  showing  that 
the  defendant  has  committed  a  public  offense, 
but  is  subject  to  attack  by  demurrer  on  the 
ground  that  It  is  uncertain  as  to  the  partic- 
ular offense  committed,  the  inferior  court 
has  Jurisdiction,  and  the  defect  will  not  be 
ground  for  bis  release  on  habeas  corpus.  Ex 
parte  McNulty,  77  Cal.  166,  19  Pac.  237,  11 
Am.  St  Rep.  257.  There  is  nothing  in  Ex 
parte  Kearney,  66  Cal.  212,  or  Ex  parte 
GreenaU,  153  Cal.  767,  96  Pac.  804,  that  U 
contrary  to  this  rule. 

IIP]  The  complaints  there  considered  fail- 
ed to  show  that  the  defendant  bad  committed 
any  offense  whatever. 

The  writ  is  discharged,  and  the  petitioner 
is  remanded  to  the  custody  of  the  proper  offi- 
cer. 

We  concur:  ANGBLLOTTI,  0.  J.;  OL- 
NET,  J. ;    liENNON,  J. ;    LAWLOR,  J. 

SIjOANE,  J.  I  dissent  from  that  portion 
of  the  main  opinion  construing  section  2  of 
the  act.    In  my  Judgment  it  was  clearly  the 


intention  of  the  legislature  to  prohibit  the 
sale  of  imitation  milk.  I  concur  la  the  rest 
of  the  opinion. 

I  concur:    WII^UR,  J. 


(184  Cal.  80) 
ZELLNER  V.  WASSMAN  at  al.    (L.  A.  6052.) 

(Supreme  Court  of  California.    Oct  11,  1920. 
Rehearing  Denied  Nov.  9,  1920.) 

1.  SpeoHIo  performanoe  ®=>86~Reniedy  Inap- 
plicable to  agreement  to  bequeath  wliere  legal 
remedy  adequate. 

Equitable  relief  in  the  nature  of  specific 
performance  of  an  agreement  to  devise  and  be- 
queath property  by  will  cannot  be  allowed 
where  tlie  legal  remedy  is  adequate;  so  specific 
performance  of  an  alleged  contract  to  bequeath 
a  specified  sum  of  money  will  not  be  granted, 
the  legal  action  for  damages  affording  adequate 
relief. 

2.  SpecHle  performanoe  «=339— Relief  will  not 
be  granted  beoause  action  at  law  la  barred  by 
statute  of  frauds. 

Specific  performance  of  an  oral  contract  to 
bequeath  money  will  not  be  granted  because  tbe 
legal  action  for  damages  is  barred  by  the  stat- 
ute of  frauds,  particularly  as  the  statute  is  not 
disregarded  by  courts  of  equity. 

3.  SpsoHIo  performanee  «=939  —  Statata  of 
frauds  applloabie  ts  suits  In  equity,  but  oaa- 
not  be  used  as  Instrument  of  fraud. 

The  statute  of  frauds  is  applied  in  equity 
suits  as  well  as  in  actions  at  law,  subject  to 
the  rule  that,  since  the  statute  was  designed 
to  prevent  fraud,  equity  will  not  permit  it  to 
be  used  as  an  instrument  for  the  accomplish- 
ment of  fraudulent  purposes. 

4.  Speclflo  performanoe  «=>39— No  resort  to 
equitable  relief  on  tbeory  that  law  action  Is 
barred  by  statute  of  frauds. 

Where  the  administration  of  law  and  equity 
lias  been  merged  in  one  court  the  doctrine  of 
equitable  estoppel  applied  to  prevent  reliance 
on  the  statute  of  frauds  in  case  it  la  sought  to 
be  used  as  instrument  to  accomplish  fraud  ia 
not  confined  to  suits  in  equity,  but  is  equally 
available  in  actions  at  law,  and  hence  in  such  a 
court  there  can  be  no  resort  to  equitable  relief 
on  the  theory  that  legal  action  is  barred  by  the 
statute. 

5.  Frauds,  statute  of  «=» 1 03(1) —Bequest  la 
lost  will  held  not  memorandum  of  contract  to 
bequeath. 

Though  testator  made  a  bequest  in  a  will 
duly  executed,  it  does  not  amount  to  a  mem- 
orandum in  writing  required  by  the  statute  of 
frauds  (Civ.  Code,  i  1624,  as  amended  in  1906 
[St.  1905,  p.  611]),  requiring  agreements  to 
leave  property  by  will  to  be  reduced  to  writing, 
where  the  wiU  was  not  discovered  at  the  death 
of  the  testator. 
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6.  Fraads,  statute  of  <ss>l39(l)— Exeontloa  of 
will  not  performuco  of  agreement  to  iM« 
qaeath. 

The  mere  execution  of  a  will  containing  a 
bequest  where  the  will  was  not  discovered  at 
the  death  of  testator,  and  there  was  no  other 
written  memorandum,  coupled  with  the  fact 
that  the  services  for  which  the  bequest  was  to 
be  made  were  fully  rendered,  doea  not  render 
the  contract  executed,  bo  as  to  prevent  the  per- 
sonal representatives  of  the  decedent  from  re- 
lying on  the  statute  of  frauds. 

7.  Frauds,  statute  of  9=>I43(4)— Representa- 
tives of  decedent  not  estopped  from  relying  on 
stmtuta  of  frauds. 

Where  decedent's  mother  requested  plain- 
tilf  to  a;)sist  her  in  making  investments  and  in 
caring  for  decedent  during  periods  of  delirium 
tremens,  and  requested  decedent  to  pay  plaintifT 
$5,000  out  of  her  estate,  and  decedent  arrang- 
ed to  bequeath  plaintiff  that  sum  if  he  would 
forego  fees  as  administrator,  etc.,  held  that, 
vrhexe  there  was  no  written  memorandum  of 
the  agreement  as  required  Ijy  Civ.  Code,  §  1624, 
as  amended  in  1905  (St.  1905,  p.  611),  the  per- 
sonal representatives  of  decedent  may  rely  on 
the  statute  of  frauds,  there  being  no  estoppel,, 
su  there  was  no  representation  by  decedent  tiiat 
he  would  reduce  the  contract  to  writing. 

8.  Jadgment  «=>249— Where  complaint  states 
cause  of  action  on  any  theory,  It  supports  re> 
eovery. 

As  there  Is  but  one  form  of  civil  action, 
plaintiff  may  recover  if  his  complaint  states  any 
'  cause  of  action  entitling  him  to  any  relief  In 
law  or  equity,  even  though  he  has  misconceived 
the  relief  to  which  he  is  entitled. 

9.  Frasds,  statute  of  «=3 1 38 (4)— Party  may 
recover  for  services  on  quantum  meruit  where 
action  on  contract  Is  harred  by  statuts. 

Where  a  party  has  conferred  •on  another 
with  the  assent  of  the  latter  a  benefit  not  in- 
tended as  a  gratuity,  and  the  recipient  cannot  be 
held  oa  hia  original  promise  to  compensate,  the 
Uw  implies  a  promise  to  pay  the  reasonable 
value;  hence,  where  plaintiff  could  not  recover 
on  an  agreement  to  bequeath  money  because 
there  was  no  written  memorandum  as  required 
by  CSV.  Code,  i  1624,  as  amended  in  1906  (St. 
1906,  p.  m),  held  that,  where  the  agreement 
was  fai  conaideration  of  the  rendition  of  services, 
etc,  plaintiff  might  recover  on  the  quantum 
nemit. 

In  Bank. 

Appeal  fronf  Superior  Court,  Los  Angeles 
Oonnty;  Charles  Wellbom,  Judge. 

Action  by  Richard  Zellner,  Jr.,  against  E. 
C.  Wassman,  Carl  Frederick  Wassraan,  and 
Frank  Bryson,  administrator  of  the  estate 
of  Hugo  C.  Wassman,  deceased.  From  a 
judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

3.  It.  Murpbey,  of  Los  Angeles,  for  appel- 
lant. 

Slosson  &  Mitdtell,  of  Los  Angeles,  for  re- 
QiondentB. 
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LENNON,  J.  Plaintiff  appeals  from  a 
Judgment  of  nonsuit  in  an  action  brought 
against  the  administrator  and  heirs  at  lavr 
of  Hugo  C.  Wassman,  deceased,  upon  an  al- 
leged contract  of  said  deceased  to  leave  cer- 
tain property  to  plaintiff  by  will.  The  claim 
sued  upon  emanates  from  the  following  cir- 
cumstances set  forth  In  the  complaint:  Fre- 
quently every  year,  for  a  period  of  s^ven 
years,  commencing  in  1905,  the  mother  of 
deceased  requested  plaintiff  to  come  to  her 
borne  and  take  charge  of  deceased  during 
attacks  of  delirium  tremens,  to  which  he  was 
subject.  Complying  with  these  requests, 
plaintiff,  on  many  occasions  during  the  years 
above  mentioned,  remained  with  the  deceased 
a  large  part  of  bis  time,  both  day  and  night, 
and,  in  order  to  do  so,  neglected  his  business. 
Plaintiff  was  also  freqnentiy  requested  to  and 
did  attend  deceased  as  a  companion,  and  both 
deceased  and  his  mother  declared  to  plain- 
tiff that  the  latter  was  of  great  assistance 
and  benefit  to  the  said  deceased.  In  addition 
to  these  services,  plaintiff  aided  the  mother 
of  deceased  In  business  matters  and  advised 
the  purchase,  for  the  sum  of  ^,000,  of  cer- 
tain real  property  which  was  sold  by  her 
a  few  days  prior  to  her  death  for  $36,000, 
$6,000  of  which  was  paid  in  cash  and  $30,000 
by  a  promissory  note  secured  by  a  mortgage. 
In  consequence  of  the  foregoing,  the  mother 
of  deceased  declared  to  plaintiff.  In  the  pres- 
ence of  her  son,  that  she  Intended  to  pay 
plaintiff  $5,000,  and  that  she  would  bequeath 
him  that  amount  by  will,  for  she  did  not  have 
the  money  with  which  to  pay  him  at  the  time. 
She  requested  her  son,  the  deceased,  to  pay 
plaintiff  $6,000  from  her  estate  in  tbe  event 
that  she  died  without  making  a  will  or  pay- 
ing the  said  sum,  and  the  son  agreed  to_  do  so. 

Tbe  money  was  never  paid  by  the  mother, 
who  died  Intestate  in  the  month  of  July,  1912, 
leaving  to  her  son,  as  her  sole  heir  at  law, 
an  estate  consisting  of  $4,776.80  In  cash,  real 
estate  valued  at  $500,  and  the  above-mention^ 
ed  promissory  note  for  $30,000.  At  the  time 
of  the  mother's  death,  the  son  was  suffering 
from  serious  Illness,  caused  by  excessive 
drinking,  and  plaintiff,  upon  the  son's  re- 
quest, temporarily  gave  up  his  business  and 
devoted  several  weeks  to  care  of  said  son. 
As  a  result  of  the  efforts  of  plaintiff  and  one 
other  perscm,  the  son  had,  prior  to  October, 
1912,  altogether  stopped  drinking  alcoholic 
liquors.  At  that  time  the  son,  being  himself 
unable  to  act  as  administrator  of  his  mother's 
estate,  asked  plaintiff  to  act  in  that  capacity, 
and  plaintiff  did  so.  During  the  administra- 
tion of  the  estate  the  son  told  plaintiff  that 
he  desired  to  compensate  plaintiff  for  his 
services  to  him  and  to  carry  out  the  wishes 
of  his  mother  with  respect  to  the  payment  of 
the  $5,000,  but  that  there  would  not  be  suf- 
ficient money  for  that  purpose  until  the  $30,- 
000  note  was  paid.     This  was  so,  he  said. 
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because,  although  cured  of  the  drinking  hab- 
it, he  was  unable  to  earn  a  living  and  was  en- 
tirely dependent  upon  the  proceeds  of  his 
mother's  estate  for  support.  He  then  propos- 
ed to  plaintiff  that,  If  plaintiff  would  waive 
his  administrator's  fees,  amount  to  ap- 
proximately $1,100,  and  would  make  no  claim 
against  his  mother's  estate,  he,  in  turn,  would 
pay,  plaintiff  $5,000  out  of  the  money  collected 
on  the  $30,000  note,  provided  that  the  amount 
of  said  note  was  collected  prior  to  his  death, 
and  that  he  would  make  a  will  and  bequeath 
plaintiff  $5,000  so  that  plaintiff  would  be  se- 
cured in  event  the  son  died  before  the  note 
was  coUected.  Plaintiff  agreed  to  accept  this 
proposition  and  fully  performed  all  of  the 
conditions  on  Ws  part  The  note  Is  still 
uncollected,  save  tot  Interest  and  a  small 
portion  of  the  principal,  amounting  to  less 
than  $3,000,  and  the  son  did  not  daring  bis 
lifetime  pay,  or  have  sufficient  money  with 
which  to  pay,  the  $6,000  to  plaintiff.  Al- 
though the  son  made  and  executed  a  will 
wherein  he  bequeathed  $6,000  to  plaintiff,  no 
will  was  found  upon  his  death,  which  occur- 
red November  26,  1917.  Administration  of 
the  estate  is  now  pending;  the  only  heirs 
of  the  decedent  being  two  uncles,  one  of  whom 
resides  in  Hanover,  Germany,  and  the  other 
in  the  state  of  Tennessee. 

Mie  complaint  la  drawn  upon  two  theories: 
(1)  That  plaintiff  Is  entitled  to  q)eclflc  per- 
formance of  the  alleged  agreement;  (2)  that 
the  action  ia  a  suit  at  law  upon  a  claim 
against  the  estate  of  the  decedent,  duly  pre- 
sented and  rejected  by  the  administrator. 

[1-4]  Under  the  facts  disclosed  by  the  com- 
plaint, equitable  relief  in  the  nature  of  speci- 
fic performance  Is  imavaUable.  Agreements 
to  leave  property  by  will  often  consist  of 
promises  to  devise  real  property  In  return 
for  peculiar  personal  services,  or  other  con- 
sideration, which  was  not  intended  to  be,  and 
in  the  contemplation  of  law  could  not  be, 
compensated  by  money,  and  this  circumstance 
has  rendered  possible  the  frequent  interposi- 
tlMi  of  equity  in  cases  Involving  violations 
of  such  agreement.  The  fact  remains,  how- 
ever, that  In  actions  upon  these  agreements, 
as  In  other  actions  upon  contracts,  inad- 
equacy of  the  legal  remedy  to  compensate  for 
the  breach  Is  the  keystone  of  equitable  Juris- 
diction. Since  plaintiff  relies  upon  an  alleged 
contract  to  bequeath  a  specified  sum  of  mon- 
ey, the  case  falls  within  the  decision  of  this 
court  In  Morrison  v.  Land,  169  Cal.  580,  147 
Pac.  259,  where  it  was  said: 

"An  ordinaiT  action  at  law  for  breach  of  the 
contract  would  bring  him  the  very  thing  to 
which  be  la  entitled  under  the  allegations  of 
bis  complaint— afford  him  full  and  adequate  re- 
lief. In  such  an  action,  the  measure  of  damag- 
es would  have  been  the  value  of  the  property 
agreed  to  be  bequeathed,  for  that  was  the 
amount  in  which  he  wag' damaged  by  the  breach. 
See  40  Cyc.  1073.  Attorneys  for  respondents 
pertinently  ask,  'Is  a  decree  in  equity  ordering 


payment  of  a  sum  of  money  from  the  estate 
to  plaintiff  any  more  perfect  and  complete  jus- 
tice to  him  than  a  common  law  judgment  in 
his  favor  and  against  the  estate  for  a  like  sum?' 
A  clearer  case  of  adeqna<7  of  remedy  at  law 
could  not  be  made  than  that  presented  here. 
The  situation  is  such  as  to  absolutely  preclude 
resort  to  equity." 

In  support  of  the  proposition  that  the  case 
is  amenable  to  equitable  Jurisdiction,  counsel 
for  plaintiff  advances  the  naive  argument 
that  plalntifTs  ranedy  at  law  is  inadequate 
if  a  legal  action  is  barred  by  the  statute  of 
frauds.  The  proposition.  If  adopted,  would 
lead  to  the  anomalous  result  that  all  oral 
agreements  within  the  statute  of  frauds 
which  had  been  performed  by  one  of  the 
parties  thereto  would  be  spedflcally  enforce- 
able In  equity  upon  the  ground  that  the  stat- 
ute rendered  a  recovery  at  law  Impossible. 
Moreover,  plaintiff  would  gain  nothing  even 
were  he  permitted  to  sue  for  equitable  reliet 
in  the  nature  of  specific  performance,  for  the 
statute  of  frauds  Is  not  disregarded  in  equity. 
It  Is  enforced  in  suits  for  equitable  relief  as 
well  as  In  actions  at  law,  subject  to  the  rule 
that,  since  the  statute  was  designed  to  iwe- 
vent  fraud,  equity  refuses  to  permit  it  to  be 
used  as  an  Instrument  for  the  accomplish- 
ment of  fraudulent  purposes.  3  Pomeroy's 
Equity  Jurisprudence,  {  1293.  Where  the 
administration  of  law  and  equity  has  beea 
merged  In  one  court,  this  doctrine  of  equita- 
ble estoiq>el  Is  not  confined  to  suits  in  equity, 
but  is  equally  available  In  an  action  at  law. 
6  Browne  on  Statute  of  Frauds,  p.  676;  Sey- 
mour y.  Oelrichs,  15a  CaL  782,  106  Pac.  88. 
134  Am.  St  Kep.  164.  Therefore  a  plaintiff's 
claims  to  an  equitable  estoppel  will  be  con- 
sidered in  determining  whether  or  not  bis 
caoae  of  action  is  barred  by  the  statute  of 
frauds  whether  the  action  be  at  law  upon  the 
contract  or  an  equitable  action  seeking  speci- 
fic performance. 

[B]  This  brings  us  to  a  consideration  of 
the  legal  action  upon  the  claim  presented 
against  the  estate.  Agreements  to  leave  prop- 
erty by  will  must  be  reduced  to  writing  or 
evidenced  by  some  written  note  or  memoran- 
dum ;  for,  by  virtue  of  the  1905  amendment 
to  section  1624  of  the  Civil  Code,  they  are 
within  the  purview  of  the  statute  of  frauds. 
It  is  admitted  that  the  agreement  of  the  son 
to  leave  $5,000  by  will  herein  sued  upon  was 
not  reduced  to  writing,  and  that  no  written 
note  or  memorandum  thereof  was  made  un- 
less the  will  executed  by  deceased,  a  copy 
of  which  was  attached  to  the  complaint  ful- 
fills the  requirements  of  the  statute  in  that 
respect.  The  will  in  question  contained  n 
simple  bequest  of  $5,000  to  plaintiff,  without 
reference  to  any  agreement  In  respect  thereto. 
The  pre-eminent  qualification  of  a  memoran- 
dum under  the  statute  of  frauds  Is  "tha\ 
it  must  contain  the  essential  terms  of  the 
contract  expressed  with  such  a  degree  of  cer- 
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talnty  tliat  It  may  be  understood  without 
recourse  to  parol  evidence  to  show  the  In- 
tention of  the  parties."  6  Browne  on  Statute 
of  Frauds,  {  371.  Accordingly,  It  has  been 
held  In  this  state  that  an  undeUvered  deed 
cannot  be  regarded  as  a  sufficient  meinoran- 
duni  of  an  oral  agreement  for  the  sale  of 
land  therein  described  when  the  deed  Is  silent 
as  to  the  terms  of  the  alleged  agreement 
and  merely  conveys  the  land  from  one  party 
to  another.  Swain  t.  Burnetts,  89  Cal.  564, 
570,  26  Pac.  1003.  In  other  Jurisdictions  the 
same  reasoning  has  been  applied  to  a  will, 
for  some  reason  IneffectlTe  upon  the  death  of 
the  testator,  which  makes  no  mention  of  the 
terms  of  the  contract  la  pursuance  of  which 
it  is  alleged  to  have  l)een  executed.  Allen  t. 
Bromberg,  163  Ala.  620,  50  South.  884;  Mc- 
Clanahan  ▼.  McClanahan,  77  Wash.  138,  137 
Pac.  479,  Ann.  Cas.  191SA,  461.  A  potential 
t»etoT  In  furtherance  of  fraud  would  be  en- 
gendered were  a  will  containing  a  simple 
bequest  permitted  to  operate  as  evidence  of 
a  binding  contract  to  make  such  a  bequest 
It  muBt  therefore  be  held  that  there  is  no 
written  memorandum  of  the  agreement  here 
in  suit 

[1]  Nor  does  this  case  fall  within  the  rule 
that  the  statute  of  frauds  cannot  be  invoked 
in  case  of  a  completed  oral  contract  (Schultze 
T.  Noble,  77  Cal.  79,  19  Pac.  182;  Colon  v. 
Toeettl,  14  Cal.  App.  693,  113  Pac.  360,  366), 
for  the  contract  now  sned  upon  was  not  com- 
pleted. The  reason  that  the  contract  is  now 
in  court  is  becanse  the  decedent  did  not  per- 
form his  i>art  of  the  alleged  agreem^it  by 
causing  to  be  in  existence  at  the  time  of  his 
death  a  will  bequeathing  $5,000  to  plaintiff. 
The  mere  execution  of  a  will  was  not  a  per- 
formance of  the  contract 

[7]  It  has  been  stated  that  the  right  of 
courts  of  equity  to  hold  a  person  estoi^>ed  to 
assert  the  statute  of  frauds  where  such  as- 
sertion would  amount  to  practicing  a  fraud 
applies  '^  every  transaction  where  the  stat- 
nte  is  invoked."  2  Pomeroy's  Kquity  Juris- 
prudence, t  921 ;  Seymour  v.  'Oelrlchs,  supra. 
We  may  assume,  for  the  purposes  of  this 
case,  without  deciding,  that  this  doctrine 
applies  to  contracts  to  leave  property  by  will ; 
for  in  any  event,  the  circumstances  of  this 
case  are  not  such  as  to  estop  defendants  from 
Invoking  the  statute  of  frauds  as  a  defense. 
As  a  graeral  rule  neither  the  mere  omission 
to  put  a  contract  in  writing  nor  such  omission 
coupled  with  performance  is  alone  sufficient 
to  create  an  estoppel.  "A  plaintlfT  •  •  • 
mast  be  able  to  show  clearly  •  *  *  such 
acts  and  conduct  of  the  defendant  as  the 
court  would  hold  to  amount  to  a  representa- 
tion that  he  proposed  to  stand  by  his  agree- 
ment, and  not  avail  himself  of  the  statute 
to  escape  bis  performance,  and  also  that  the 
plaintiff,  in  reliance  on  this  representation, 
proceeded,  either  in  performance  or  pursu- 
ance of  his  contract,  tp  so  far  alter  hia  posl- 
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tion  as  to  incur  'an  unjust  and  unconscien- 
tious injury  and  loss,  in  case  the  def  aidant  Is 
permitted  after  all  to  rely  upon  the  statutory 
defense.'"  6  Browne  on  Statute  of  Frauds, 
p.  685.  Plaintiff's  services  to  decedent's  moth- 
er were  apparently  rendered  upon  the  basis 
of  friendship.  In  the  absence  of  contract  and 
without  expectation  of  charge.  The  perform- 
ance relied  upon  by  plaintiff  consisted  in 
waiving  administrator's  fees  and  refraining 
from  presenting  a  claim  against  the  mother's 
estate,  in  addition  to  certain  personal  servic- 
es, in  consideration  of  an  oral  promise  to  leave 
plaintiff  $6,000  by  will.  There  was  therefore 
no  such  change  of  conditions  and  relations 
in  reliance  upon  the  contract  that  a  refusal 
of  the  other  party  to  perform  would  amount 
to  frand,  as  was  the  case  In  Barry  v.  Beamer, 
8  Cal.  App.  200,  96  Pac.  373,  cited  by  counsel 
for  plaintiff.  There  was  no  representation  on 
the  part  of  decedent  that  he  would  reduce 
the  promise  to  writing,  as  was  the  case  in 
Seymour  v.  Oelrichs,  supra.  The  words  and 
conduct  on  the  part  of  decedent  in  making 
the  oral  promise  and  accepting  plaintiff's  per- 
formance did  not  amount  to  an  inducemoit 
to  plaintiff  to,  in  effect  waive  a  written  in- 
strument In  reliance  upon  a  representation 
that  decedent  would  stand  by  his  agreemmt 
and  not  avail  himself  of  the  statute  of  frauds. 
There  Is  therefore  an  absence  of  the  element 
of  fraud  which  is  requisite  to  an  estoppel. 
It  Is  a  case  in  which  the  consequences  of  the 
failure  to  comply  with  the  statute  must  be 
borne  by  the  party  who  seeks  to  enforce  the 
agreement,  and  it  follows  that  plaintiff  has 
no  cause  of  action  upon  the  contract 

[8,  9]  While  the  contract  cannot  be  enforc- 
ed, either  in  law  or  equity,  we  think  that 
plaintiff  is  nevertheless  entitled  to  some  re- 
lief under  the  pleadings  and  evidence  offered 
In  support  thereof,  and  that,  as  a  conse- 
qnence,  the  judgment  of  nonsuit  was  errone- 
ous. There  being  but  one  form  of  civil  action 
in  this  state,  a  plaintiff  may  recover  If  his 
complaint  "states  any  cause  of  action  enti- 
tling the  plaintiff  to  any  relief  at  law  or  In 
equity."  Hayden  v.  Collins,  1  Cal.  App.  250, 
261,  81  Pac.  1120,  1121.  It  Is  not  essential 
that  a  complaint  state  a  cause  of  action  for 
the  relief  which  plaintiff  seeks,  provided  the 
facts  stated  show  some  right  of  recovery,  and 
a  party  cannot  be  thrown  out  of  court  merely 
because  be  may  have  misconceived  the  form 
of  relief  to  which  he  is  entitled.  Walsh  v. 
McKeen,  75  Cal.  519,  17  Paa  673;  Rogers  v. 
Duhart,  97  Cal.  500,  32  Pac.  670;  Brown  v. 
Irrig.  Dlst,  190  Pac.  797.  Where  a  party 
has  conferred  upon  another,  with  the  assent 
of  the  latter,  a  benefit  which  was  not  Intended 
as  a  gratuity,  and  the  recipient  cannot  be  held 
apon  his  original  promise  to  compensate  by 
virtue  of  the  statute  of  frauds,  the  law  im- 
plies a  promise  on  the  part  of  the  party  re- 
ceiving the  benefits  to  pay  the  reasonable 
value  of  whatever  has  been  received  under 
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41ie  c(nitract  Elliott  on  Contracts,  voL  2,  ( 
1216.  In  tbe  present  case  It  appears,  from 
a  careful  examination  of  the  pleadings,  tbat 
plaintiff  has  pleaded  facts  snfBclent  to  entitle 
him,  under  the  rules  just  mentioned,  to  a 
recovery  for  the  reasonable  value  of  his  serv- 
ices. It  is  true  tbat  tbe  cause  of  action  for 
the  reasonable  value  of  the  services  is  in- 
artificially  set  forth,  and  that  the  pleadings 
ought  to  be  amended  for  the  purpose  of  clari- 
fying the  issues,  but  the  facts  pleaded  were 
sufficient  to  advise  defendants  of  the  nature 
of  the  basis  of  plaintiff's  claim  of  recovery, 
and  objection,  so  far  as  the  sofflci^icy  of  tbe 
complaint  was  concerned,  was  raised  only  by 
general  demurrer.  Tbe  claim  presented  to 
the  administrator  by  plaintiff  and  sued  upon 
in  the  present  action  sets  forth  facts  suf- 
ficient to  show  tbe  nature  of  the  services 
Iterfonned;  a  request  for  the  services  on  the 
part  of  decedent;  that  the  swvices  rendered 
were  not  gratuitous,  but  were  rendered,  to 
some  extent  at  least,  in  expectation  of  and 
under  a  definite  arrangement  for  compensa- 
tion; tbat  plaintiff  has  received  no  compensa- 
tion therefor.  Testimony  in  support  of  all  of 
these  allegations  was  either  givoi  or  offered 
and  refused;  proof  of  the  value  of  tbe  serv- 
ices and  the  failure  to  pay  the  same  was  of- 
fered and  rejected.  The  trial  court  evidently 
proceeded  upon  the  theory  tbat  both  of  plain- 
tiff's causes  of  action  were  predicated  solely 
upon  the  contractual  claim,  which,  as  we  have 
above  stated,  was  unenforceable.  However, 
in  view  of  the  presence  in  the  pleadings  of 
facts  sufilciently  stating  the  elements  of  a 
cause  of  action  for  the  value  of  the  services 
rendered,  and  In  view  of  tbe  fact  ttiat  suf- 
ficient evidence  in  support  of  such  cause  of 
action  was  either  introduced  or  offered  for 
introduction,  the  nonsuit  should  not  have 
been  granted. 
The  judgment  is  reversed. 

We  concur:  ANGELLOTTI,  C.  J.;  SHAW, 
J.;  SLOANE,  J.;  OLNEX,  J.;  LAWLOK,  J; 
WILBUR,  J. 


(1S4  Cal.  89) 

FULLER  V.  TOWNE. 


(L.  A.  5363.) 


(Supreme  Court  of  California.    Oct.  11,  1920. 
Rehearing  Denied  Nov.  10,  1920.) 

I.  Sobools  and  sohooi  districts  4=a8 1  (2)— Evi- 
dence insuffloient  to  show  Indemnitor  of  sure- 
ty on  contractor's  bond  did  not  agree  to  make 
good  deficiency  to  materiaimen. 
Evidence  Iteld  insufficient  to  sustain  finding 
that  defendant  indemnitor  of  a  surety  company 
against  loss  on  bonds  given  on  behalf  of  a  con- 
tractor to  erect  a  schoolbouse,  after  arranging 
at  a  creditors'  meeting  after  the  disappearance 
of  the  contractor  to  complete  the  building  and 
pay  all  claims  in  full  if  not  harassed  or  op- 
pressed, did  not  agree  to  collect  the  money  due 


from  tile  school  district,  apply  it  to  claims,  and 
make  good  any  deficiency,  in  consideration  of 
release  of  stop  notices  by  claimant  material- 
men. 

2.  Schools  and  sohooi  dtotriots  «=38l(2)— !■• 
domnltor  of  surety  company  liable  on  promise 
to  materiaimen,  Irrespective  of  his  liability  for 
contractor's  default 

Where  tbe  indemnitor  of  surety  on  bonds 
of  a  contractor  to  erect  a  school  building,  in 
consideration  of  claimants  tor  materials  re- 
leasing their  stop  notices  so  tbat  he  could  se- 
cure payment  for  tbe  work,  which  he  had  com'- 
pleted  on  disappearance  of  the  contractor, 
agreed  to  apply  payments  to  claims  and  to  make 
good  any  deficiency,  his  promise  was  supported 
by  consideration,  and  he  was  liable  thereon, 
whether  or  not,  on  account  of  the  contractor's 
default,  he  was  obligated  to  pay  materialmen. 

3.  Trial  (Ss»404(2)— Finding  stop  nottess  In- 
effeotive  meraly  a  oonclnsion  of  law. 

The  trial  court's  finding  tliat  certain  stop 
notices  given  by  materialmen  to  a  school  dis- 
trict relative  to  payments  on  a  school  house 
nnder  construction  for  it  were  wholly  ineffective 
was  not  a  finding,  but  a  conclusion  of  law. 

4.  Meobmlcs'  liens  ^=>li3(2)— Stop  notiee  ef- 
fective at  to  money  subsequently  failing  dae 

-nnder  contract. 

Code  Civ.  Proc.  {  1184,  makes  a  stop  notice 
effective  as  to  any  money  subsequently  falling 
due  under  the  contract  without  any  provision 
tbat  the  money  be  due  at  the  time  of  the  giving 
of  the  notice,  or  tbat  the  notice  be  effective 
only  as  to  money  falling  due  next  after  the  use 
in  the  bailding  of  the  materials  on  account  of 
which  the  notice  is  given. 

5.  Schools  and  sohooi  districts  «=98l(2)— Stop 
notices  effective  as  to  money  due  nnder  con- 
tract whether  notice  was  for  labor  or  mate- 
rials furnished  at  Instance  of  oontraotor  or 
of  surety's  indomnitor. 

Where  the  indemnitor  of  surety  oa  the 
bonds  of  a  contractor  to  erect  a  schoolhonse  on 
the  contractor's  default  merely  stepped  into 
his  shoes  and  undertook  to  complete  the  work, 
stop  notices  from  materialmen  to  the  school 
district  as  to  payments  on  the  contract  were 
effective  nnder  the  statute  as  to  all  money  due 
or  thereafter  becoming  due  under  the  contract, 
whether  the  notice  was  for  labor  or  materials 
furnished  at  the  instance  of  tbe  original  con- 
tractor, or  at  the  instance  of  tbe  indemnitor  of 
the  contractor's  surety. 

6.  Contracts  ^=372— Agreement  In  considera- 
tion of  release  supported  whether  or  not  ste|» 
notices  released  were  effective. 

A  contract,  in  consideration  of  release  by 
materialmen  of  stop  notices  filed  in  good  faith, 
under  which  the  materialmen  were  claiming  in 
good  faith,  is  supported  by  sufficient  consider- 
ation and  is  valid,  regardless  of  whether  or  not 
the  notices  were  legally  effective. 

7.  Frauds,  statute  of  <S=>33(2)  —  Oral  agree- 
ment of  indemnitor  of  surety  of  contraotor  for 
releass  of  stop  notices  not  within  statute. 

Oral  agreement  of  indemnitor  of  surety  on 
bonds  of  contractor  to  erect  school  building  to 
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apply  all  payments  to  the  daima  of  material- 
men  and  to  make  good  any  deficiency  in  consid- 
eration of  release  of  stop  notices  to  the  school 
divtiict  filed  by  such  materialmen  held  not 
within  Code  Civ.  Proc.  |  1973,  Civ.  Code,  | 
1624,  as  a  promise  to  answer  for  the  debt  of 
another,  in  view  of  the  exception  of  cases  pro- 
vided  for  in  Civ.  Code,  S  2794. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Jobn  M.  York,  Judge. 

Action  by  J.  D.  Fuller  against  Z.  A.  Towne. 
I^m  Judgment  for  defendant,  plaintiff  ap- 
I)eal8.    Reversed. 

Sbeldon  Borden,  Blchard  J.  O.  CnlTer,  Q. 
a  De  Garmok  and  Albert  A.  Kidder,  Jr.,  all 
at  Ix»  Angeles,  for  appellant 

Tanner,  (yDell  &  Taft,  of  Los  Angeles,  for 
respondent 

OLNEY,  J.  The  plaintiff,  as  the  holder  by 
assignment  of  certain  claims  against  oae  La 
Roe,  brought  the  present  action  against  the 
defendant  Towne,  upon  the  alleged  pi^mise 
of  the  latter  to  pay  the  claims.  After  trial 
Judgment  went  for  the  defendant  and  the 
plaintiff  appeals.  The  facts  as  stated  In  the 
complaint  are  In  brief:  La  Bue  in  April, 
1915,  entered  into  a  contract  with  the  trustees 
of  the  school  district  of  Watts,  in  Los  Angeles 
county,  to  erect  a  schoolhouse,  and  induced  a 
surety,  company  to  execute  two  bondson  his 
behalf,  one  for  the  faithful  performance  of 
the  contract  and  the  other  for  the  payment 
of  claims  for  labor  done  upon,  or  materials 
furnished  for,  the  building.  These  bonds  were 
furnished  by  the  surety  company  In  reliance 
upon  a  written  contract  previously  executed 
by  the  defendant,  whereby  he  agreed  to  Indem- 
nify the  company  against  loss  upon  any  bonds 
they  might  give  on  behalf  of  La  Rue.  La 
Rue  commenced  the  erection  of  the  building 
and  had  partially  completed  it  when  he  dlsap- 
I>eared.  The  defendant  thereupon,  Induced 
by  his  responsibility  on  his  Indemnity  con- 
tract undertook  to  complete  It  and  did  so. 
Prior  to  his  disappearance  La  Rue  bad  pur- 
chased and  failed  to  pay  for  materials  fur- 
nished for  the  building,  and  it  Is  the  claims 
for  the  price  of  materials  so  furnished  which 
the  idaintlff  holds  by  assignment  and  upon 
which-  he  sues.  After  La  Rue's  disappear- 
ance, stop  notices  on  behalf  of  each  of  these 
claims  against  any  money  payable  by  the 
school  district  for  the  building  were  given  the 
district  by  the  plaintiff's  assignors.  Upon  the 
completion  of  the  schoolhouse,  there  was  a 
considerable  balance  due  from  the  school  dis- 
trict under  the  building  contract  In  order 
to  obtain  this  money,  the  defendant  promised 
the  plaintiff's  assignors  that,  If  they  would 
withdraw  their  stop  notices,  so  that  he  could 
secure  payment  from  the  school  district,  he 
would  use  the  money  so  obtained  to  pay  the 
claims  against  the  work.  Including  their 
claims,  and  would  pay  any  deficiency  out  of 


his  own  pocket  Tba  plalntifTs  asslgnora  ac- 
cordingly released  their  claims  so  far  as  the 
school  district  was  concerned,  and  the  balance 
due  for  the  building  was  paid  the  defendant 
With  ttils  balance  he  paid  In  fuU  all  bills 
which  he  had  himself  Incurred  In  connection 
with  the  work,  and  applied  the  remainder  pro 
rata  to  the  payment  of  the  claims  Incurred  by 
La  Rue.  The  remainder  was  not  sufficient  to 
pay  these  latter  claims  in  full,  the  defendant 
refused  to  make  the  deficieicy  good,  as  It  Is 
alleged  he  promised^  to  do,  and  the  complaint 
asks  for  Judgment  against  him  for  the 
amount  of  the  deficiency. 

It  is  apparent  at  once  upon  the  foregoing 
facts,  as  stated  In  the  complaint  that  the 
gravamen  of  the  plaintiff's  cause  of  action 
Is  the  alleged  promise  of  the  defendant  to 
make  good  the  deficiency.  The  other  material 
facts  appear  practically  without  dispute,  and 
If  the  defendant  actually  made  the  promise, 
he  Is  liable  upon  It  for  it  was  a  promise  made 
for  and  supported  by  a  sufficient  considera- 
tion. It  may  be  that  he  would  be  liable  even 
if  this  particular  promise  were  not  made,  for 
the  complaint  goes  on  to  allege  a  number  of 
other  promises  by  the  defendant,  made  sub- 
sequently to  the  one  we  have  mentioned.  But 
these  later  promises,  as  alleged,  are  based 
upon  the  prior  promise,  and  we  are  not  cer- 
tain that  they  are  supported  by  any  con- 
sideration other  than  the  obligation  of  the 
prior  promise,  so  that  U  the  prior  promise 
were  not  made.  It  may  be  that  the  subsequent 
promises  are  not  contractual  In  effect  for 
want  of  a  consideration.  But  It  Is  not  neces- 
sary to  decide  the  question  so  presented,  and 
for  the  purposes  of  discussion  on  this  appeal 
we  may  assume  the  view  most  favorable  to 
the  defendant,  and  that  is  that  the  later  prom- 
ises would  not  be  effective  unless  supported 
by  the  prior  promise  mentioned,  so  that  the 
situation  Is  that,  if  the  defendant  made  that 
promise,  he  Is  liable,  and.  If  be  did  not  make 
It  he  is  not.  The  trial  court  found  that  be 
did  not  make  It  and  the  most  fundamental 
question  presented  by  the  appeal  Is  as  to 
whether  or  not  this  finding  is  contrary  to 
the  evidence. 

[1]  An  examination  of  the  record  makes  it 
plain  that  the  finding  Is  contrary  to  the  ev- 
idence and  wholly  without  support  In  It  The 
evidence  for  the  plaintiff  is  that  upon  the 
disappearance  of  La  Rue  the  defendant  en- 
gaged one  Pierce,  a  credit  man  for  one  of  La 
Rue's  creditors,  to  advise  or  assist  the  de- 
fendant In  the  situation  In  which  he  found 
himself  by  reason  of  his  agreement  to  indem- 
nify the  surety  company  which  was  La  Rue's 
bondsman;  that  a  meeting  of  creditors  was 
had  whereat  Pierce,  speaking  for  the  defend- 
ant, who  was  present  and  acquiesced  In  all 
that  Pierce  said.  Informed  the  creditors  that 
the  defendant  would  undertake  to  complete 
the  building  and  pay  all  claims  in  full,  pro- 
vided he  was  not  harassed  or  pressed;  that 
upon  the  completion  of  the  building  another 
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meeting  of  creditors  waa  had,  with  the  de- 
fendant and  Pierce  present,  and  at  this  meet- 
ing substantially  the  arrangement  alleged  In 
the  complaint  was  made  between  the  cred- 
itors and  the  defendant;  that  is,  the  creditors 
were  to  withdraw  their  stop  notices,  and  the 
defendant  was  to  collect  the  money  due  from 
the  school  district  and  apply  it  to  the  claims 
against  the  work,  and  was  himself  to  make 
good  the  deficiency  which  w&s  known  at  the 
time  to  exist.  There  were  quite  a  number 
of  witnesses  to  the  foregoing  facts.  Xhere 
was  also  considerable  testimony  as  to  the 
defendant's  subsequent  conduct,  which  strong- 
ly corroborates  the  testimony  that  the  ar- 
rangement claimed  was  made.  According  to 
this  testimony,  the  defendant  later  gave  his 
note  and  mortgage  for  the  deficiency,  but 
there  was  some  clerical  defect  In  the  Instru- 
ment, and,  upon  their  return  to  the  defendant 
for  correction,  he  refused  to  redeliver  them. 
There  was  also  Introduced  in  evidence  a  ver- 
ified pleading  by  the  defendant  In  another  ac- 
tion wherein  it  was  stated  that  he  had 
executed  such  note  and  mortgage. 

The  only  evidence  for  the  defendant  was 
his  own  testimony.  He  admitted  that  at  the 
first  meeting  of  the  creditors  he  was  present 
and  allowed  Pierce  to  speak  for  him,  and 
does  not  controvert  the  fact  that  Pierce  stated 
that  he  would  pay  the  claims  against  the 
work  in  full.  As  to  the  meeting  after  the 
completion  of  the  building,  when  the  arrange- 
ment which  Is  the  crux  of  the  case  is  claimed 
by  the  plalntlft  to  have  been  made,  the  de- 
fendant does  not  testify  at  all.  Nor  does  he 
in  his  testimony  deny  having  promised  to 
make  good  the  deficiency.  He  does  deny  ever 
having  promised  lo  give  a  mortgage  or  ever 
having  executed  one,  and  that  is  about  all 
of  substance  that  he  does  deny.  Even  as  to 
that,  he  admits  signing  some  papers  which 
may  have  been  the  note  and  mortgage,  but 
says  he  signed  them  without  reading  them 
and  in  the  belief  that  they  were  something 
else.  He  likewise  explains  the  verification  of 
the  pleading  which  alleged  that  he  had  exe- 
cuted such  note  and  mortgage  by  saying  that 
he  had  sworn  to  the  pleading  without  reading 
It.  It  Is  doubtful  if  this  testimony  was  sufll- 
dent  to  Justify  the  finding  which  the  court 
made  that  he  did  not  execute  the  note  and 
mortgage.  But,  whether  it  was  or  not,  it 
was  wholly  insufficient  to  Justify  the  finding 
that  he  did  not  make  the  arrangement  at  the 
creditors'  meeting  which  Is  the  basis  of  the 
action.  That  arrangement  was  testified  to 
by  several  witnesses,  there  is  nothing  what- 
ever to  cast  doubt  upon  their  testimony,  on 
the  contrary  all  the  circumstances  of  the  case 
tend  to  corroborate  it,  and  the  defendant's 
evidence  does  not  controvert  It.  There  Is 
but  one  conclusion  possible,  and  that  is  that 
the  finding  la  contrary  to  what  is  the  plain 
fact  In  the  case. 

[2]  We  have  stated  that.  If  this  finding 
were  not  Justified,  if  the  promise  substantial- 


ly as  alleged  in  the  complaint  wer^  in  fact 
made,  the  defendant  was  liable.  Prima  facie, 
of  course,  this  statement  is  true,  for  the  prom- 
ise was  made  for  a  consideration,  the  with- 
drawal by  the  plaintiff's  assignors  of  their 
stop  notices  so  that  the  defendant  might  col- 
lect the  balance  on  the  building  contract  from 
the  school  district,  and,  being  supported  by  a 
consideration,  creates  a  contractual  obliga- 
tion enforceable  at  law.  Counsel  for  the 
defendant,  however,  contend  that  the  state- 
ment is  not  true  for  several  reasons,  and  the 
cause  should  not  be  decided  without  a  dis- 
cussion of  these  reasons.  Among  those  urged 
are  that  there  was  no  valid  contract  between 
La  Rue  and  the  school  district,  that  the  bonds 
which  the  surety  company  signed  on  La  Rue's 
behalf  were  not  valid,  that  the  bonds  given 
by  the  surety  company  did  not  fall  with- 
in the  defendant's  Indemnity  contract,  and 
that  the  defendant  never  received  any 
consideration  for  executing  the  indemnity 
contract.  Some  of  these  reasons  are  advanc- 
ed in  more  than  one  form.  They  all,  howevw, 
go  to  the  single  point  that  because  of  them  the 
defendant  was  not  liable  on  his  indemnity 
contract,  and  was  therefore  under  no  obliga- 
tion because  of  La  Rue's  default,  and  In  par- 
ticular was  under  no  obligation  to  pay  the 
bills  of  plaintiff's  assignors  for  materials 
furnished  for  the  work.  The  answer  is  that 
it  is  wholly  Immaterial  whether  the  defendant 
waa  80  obligated  or  not  He  Is  not  being  sued 
upon  that  obligation,  but  upon  a  wholly  in- 
dependent one  which  he  later  assumed  vol- 
untarily, in  consideration  of  the  plaintiff's 
assignors  releasing  their  atop  notlceB,  His 
motive  for  assuming  this  later  obligation  may- 
have  been  his  belief  that  he  was  responsible 
for  La  Rue's  bills,  because  of  the  Indemnity 
contract,  but  his  mistaken  belief  in  this  re- 
spect. If  It  was  a  mistake,  does  not  entitle 
him  now  to  deny  or  avoid  the  contractual 
arrangement  which  he  made.  Even  if  he 
could  have  avoided  that  arrangement  in  the 
first  Instance  on  the  ground  of  mistake,  which 
Is  very  doubtful  at  best,  he  certainly  cannot 
do  so  now,  when  It  Is  wholly  Impossible  to 
restore  the  creditors  to  the  position  they  were 
in  when  by  his  promise  he  induced  them  to 
release  their  stop  notices. 

[3,  4]  Another  reason  advanced  why  the 
defendant  should  not  be  responsible  upon  hia 
promise  is  that,  according  to  the  claim  of 
counsel,  the  stop  notices  were  wholly  Ineffec- 
tive. The  trial  court,  In  fact,  made  an  ex- 
press finding  to  that  effect,  but  the  finding 
is  very  evidently  but  a  conclusion  of  law. 
It  Is  rather  difficult  to  get  clearly  the  ground 
upon  which  It  la  claimed  the  notices  were 
Ineffective.  Apparently  it  Is  one  or  more  ot 
the  following:  (1)  The  fact  that  the  mate- 
rials for  whose  price  the  notices  were  given 
had  all  been  used  In  the  building  at  the  time 
of  La  Rue's  disappearance,  and  La  Rue  had 
been  paid  all  installments  due  up  to  that 
time;  (2)  the  fact  that  no  money  waa  due  on 
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the  building  wben  the  nottces  were  given; 
and  (3)  the  legal  proposition  that  the  work 
done  by  the  defendant  was  as  if  done  under 
a  separate  contract  from  that  done  by  La 
Rue.  As  to  the  first  two  gronnds,  it  Is  suffi- 
cient to  say  that  the  statute  makes  a  stop 
notice  effective  as  to  any  money  subsequently 
falling  due  under  the  contract  without  any 
provision  that  the  money  be  due  at  the  time 
of  the  giving  of  the  notice,  or  that  the  notice 
be  ^ectlve  only  as  to  money  falling  due  next 
after  the  use  in  the  building  of  the  materials 
on  account  of  which  the  notice  is  given.  The 
statute  (section  1184,  Code  Civ.  Proc.)  reads: 

'njpon  such  notice  being  given,  *  *  *  the 
owner  or  person  who  contracted  with  the  con- 
tractor, shall  withhold  from  his  contractor  suf- 
ficient money  due  or  that  may  become  due  to 
•ncfa  contractor  to  answer  such  claim.    •    *    *  " 

See^  also,  Diamond  Match  Co.  t.  SUber> 
stein,  165  Cal.  282,  131  Pac.  874. 

[B,  I]  As  to  the  third  ground,  the  answer  is 
that  the  defendant  undertook  the  completion 
of  the  achoolhouse,  not  under  a  new  or  sepa- 
rate contract  or  as  an  independent  contractor, 
but  under  La  Kue's  contract  and  as  one  com- 
pleting the  contract  for  La  Rue  upon  the 
latter's  default  The  defendant  simply  step- 
ped into  lA  Rue's  shoes,  and  consequently  a 
stop  notice  was  effective  under  the  statute  as 
to  all  money  due  or  thereafter  becoming  due 
under  the  contract,  regardless  of  whether  the 
notice  was  for  labor  or  materials  furnished 
for  the  building  at  the  Instance  of  La  Rue  or 
at  the  Instance  of  the  defendant.  There  is 
nothing  contrary  to  these  views  in  Hughes 
Bros.  V.  Hoover,  8  Cal.  App.  ISO,  84  Pac. 
681.  and  Clark  v.  Beyrle,  160  CaL  314.  116 
Pac.  739,  cited  by  defendant's  counsel.  Fur- 
thermore, it  would  make  no  difference  if  the 
notices  were  legally  ineffective,  as  counsel 
daima.  The  plaintiff's  assignors  filed  them 
in  good  faith  and  were  claiming  under  them 
in  good  faith.  They  had  a  right  to  insist 
upon  them  and  were  under  no  obligation  to 
release  them.  This  being  the  case,  a  contract 
in  omsideration  of  their  release  is  supported 
by  a  sufficient  consideration  and  is  valid,  re- 
gardless of  whether  or  not  the  notices  were 
in  truth  legally  effective.  13  Corpus  Juris, 
346. 

[7]  The  final  contention  on  behalf  of  the 
d^endant  which  requires  discussion  Is  that 
the  promise  sued  uix>n  was  within  the  statute 
of  frauds  as  a  promise  to  answer  for  the 
debt  of  another,  and  was  not  in  writing.  The 
promise  was  certainly  one  to  answer  for  the 
debt  of  another,  and  It  was  not  In  writing  nor 
was  there  any  written  memorandum  of  it. 


But  section  1624,  Civil  Code,  and  section  1973, 
Code  of  Civil  Procedure,  which  constitnte  our 
statute  of  frauds  as  to  contracts  of  this  <^ar- 
acter,  both  except  from  their  operation  the 
cases  provided  for  in  section  2794,  Civil  Code. 
This  section  specifies  a  number  of  cases 
wherein  a  promise  to  answer  for  a  debt 
of  another  need  not  be  in  writing,  but  of 
these  there  is  only  one  within  which  the 
defendant's  promise  here  might  fall.  Omit- 
ting the  provisions  concerning  other  cases, 
the  section  reads  as  to  the  one  material  here: 

"A  promise  to  answer  for  the  obligation  of 
another,  in  any  of  the  following  cases,  is  deem- 
ed an  original  obligation  of  the  promisor  and 
need  not  be  in  writing.  •  *  •  3.  Where  the 
promise,  being  for  the  antecedent  obligation  of 
another,  is  made  •  •  •  upon  a  considera- 
tion beneficial  to  the  promisor,  whether  mov- 
ing from  either  party  to  the  antecedent  obliga- 
tion, or  from  another  person." 

It  is  dear  that  the  present  promise  falls 
within  the  class  so  q)eclfled.  Just  two  ele- 
ments are  required  by  the  Code  provision: 
(1)  That  the  promise  be  for  an  antecedent 
obligation ;  and  (2)  that  the  consideration  be 
for  the  benefit  of  the  promisor.  Both  ele- 
ments are  present  here.  La  Rue's  debts  were 
antecedent  obligations,  and  the  consideration 
for  the  defendant's  promise,  the  release  or 
withdrawal  of  the  credltoi-s'  stop  notices,  was 
for  his  benefit.  It  was  for  the  purpose  and 
had  the  effect  of  enabling  the  defendant  to 
secure  from  the  school  district  the  unpaid 
balance  of  the  contract  price  for  the  school- 
house.  The  defendant  had  himself  Incurred 
bills  for  labor  and  materials  for  completing 
the  building  for  which  he  was  responsible  in 
any  case.  These  bills  he  was  enabled  to  pay 
by  the  money  be  secured  from  the  school  dis- 
trict upon  the  release  by  the  creditors  of  La 
Rue  of  their  stop  notices,  and  one  of  the 
purposes  of  the  arrangement  was  to  enable 
him  to  do  this.  The  direct  benefit  to  the 
defendant  is  plain.  It  follows  that  it  was 
not  necessary  that  the  defendant's  promise 
be  in  writing.  See,  also,  Leslie  v.  Conway, 
59  Cal.  442;  Sacramento  Lumber  Ca  v.  Wag- 
ner, 67  Cal.  293,  7  Pac.  705;  Doe  v.  Allen,  1 
Cal.  App.  560,  82  Pac.  668. 

There  are  a  number  of  other  points  discuss- 
ed by  counsel,  but  they  are  either  answered 
or  rendered  unimportant  by  what  has  already 
been  said. 

Judgment  reversed. 

We  concur:  ANGELLOTTI,  O.  J.;  SHAW, 
J.;  LBNNON,  J.;  SLOANB.  J.;  WILBUR, 
J.;  LAWLOR,  J. 
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(Sapreme  Conrt  of  California.    Oct.  10,  1920. 
Rehearing  Denied  Not.  11,  1920.) 

1.  Jury  18=331(11)— Irregularity  of  appoint- 
ment  of  "elisor"  without  showing  of  dIsquaN 
Moatlon  of  offloeri  may  be  waived. 

Though' the  court,  under  Code  Civ.  Proc.  { 
226,  hag  no  power  to  appoint  an  elisor— a  per- 
son designated  and  directed  by  a  court  to  sum- 
mon a  jury  when  the  persons  designated  by 
law  for  that  duty  are  disqualified  to  act— unless 
both  the  sheriff  and  coroner  are  disqualified, 
irregularity  of  such  an  appointment,  without 
showing  of  disqualification  of  coroner,  and  the 
consequent  irregularity  in  summoning  of  jury, 
may  be  waived,  even  in  a  felony  case;  strict 
compliance  vrith  the  statutory  procedure  not 
being  part  of  the  right  to  trial  by  jury,  guar- 
anteed by  the  Constitution,  which  may  not 
be  waived  in  a  felony  case. 

[Ed.  Note.^For  other  definitions,  aee  Words 
and  Phrases,  First  and  Second  Series,  Elisor.] 

2.  Jnry  ^=>l  10(9)— Irregularity  of  appolntiQont 
of  elisor  without  abowlng  coroner's  dlsquall- 
flcatlon  waived.  < 

Irregularity  of  appointment  of  an  elisor 
without  showing  disqualification  of  coroner,  and 
consequent  irregularity  in  summoning  of  jury, 
was  waived,  there  being  no  objection,  but  de- 
fendant's counsel  announcing,  "defendant  is 
perfectly  satisfied  with  the  appointment  of 
— '—  an  elisor." 

3.  Criminal  law  $=3868— Irregularity  of  plac- 
ing jury  In  charge  of  deputy  of  disqualified 
sheriff  waived. 

Irregularity  of  placing  the  jury  on  retiring 
in  charge  of  a  deputy  sheriff,  notwithstanding 
disqualification  of  the  sheriff  is  waived  by  de- 
fendant failing  to  object. 

4.  Criminal  law  «=3ll63(l)— Placing  Jury  In 
charge  of  deputy  of  disqualifled  sheriff  held 
harmless. 

Placing  the  jury  on  retiring  in  charge  of 
a  deputy  sheriff,  though  the  sheriff  is  disquali- 
fied, will  be  held  harmless,  in  the  absence  of  an 
affirmative  showing  of  prejudice  therefrom. 

5.  Criminal  law  «=>404(3,  4)— Pistol  and  cloth- 
ing found  at  time  and  near  place  of  arrest 
admissible. 

The  pistol  and  clothes  of  defendant,  stained 
with  human  blood,  found  at  the  time  and  near 
the  place  of  defendant's  arrest,  though  three 
weeks  after  the  homicide,  are  admissible. 

6.  Criminal  law  €=>369(  1 5)— Evidence  of  other 
offense,  showing  defendant's  possession  of 
pistol  before  homicide,  admissible. 

As  tending  to  show  that  defendant  at  the 
time  of  the  homicide  was  in  possession  of  the 
pistol  found  in  his  room  and  capable  of  dis- 
charging bullets  of  the  two  calibers  found  in 
deceased,  testiCiony  that  it  had  before  the  kill- 
ing been  taken  from  witness  in  a  robbery  by 
defendant  and  others  is  admissible. 


7.  Criminal  law  «S9369(2)— Evidence  of  other 
orime  admissible  to  prove  material  fact. 

Proof  of  one  crime,  tending  to  prove  any 
fact  material  on  trial  for  another  crime,  io 
admissible,  though  it  may  tend  to  prejudice 
the  Jury. 

8.  Witnesses    <8=3396( I)— Witness    may   state 
'  reason  for  making  statement  contrary  to  bis 

testimony. 
For  consideration  of  the  jury  on  the  ques- 
tion of  credibility  of  witness  whose  testimony 
contradicts  his  signed  statement  made  before 
the  trial,  he  may  testify  that  he  was  bribed  by 
defendant's  brotiier  to  make  the  statement. 

9.  Criminal  law  «=>72a(6)— Right  of  district 
attorney  In  argument  to  draw  Inferences  from 
testimony  stated. 

A  district  attorney  has  the  right  In  his 
argument  to  the  jury  to  draw  any  faiferencea 
from  the  testimony  which  in  bis  judgment  are 
logicaL 

10.  Criminal  law  iS=3729— Statement  of  district 
attorney  as  qualified  on  objecrtlon  held  barm- 
less. 

Statement  of  district  attorney  in  argument 
that  the  judge  "in  his  generosity"  permitted  a 
certain  book  of  accounts  to  be  introduced  an 
qualified,  on  objection  being  made,  held  harm- 
lees. 

11.  Criminal  law  <S=>72M/i( I)— District  attor- 
ney not  to  call  attention  to  little  testimony  of 
defendant. 

For  district  attorney  in  argument  to  call 
attention  to  how  little  testimony  defendant  gave 
is  misconduct. 

12.  Criminal  law  «=>l  171  (3)— Calling  attention 
to  little  testimony  of  defendant  held  harmless. 

For  district  attorney  in  argument  to  call  at- 
tention to  how  little  testimony  defendant  gave, 
he  desisting  on  objection  and  the  evidence 
against  defendant  being  overwhelming,  is  not 
ground  for  reversaL 

13.  Criminal  law  <X3|037(2)— No  complaint  on 
appeal  of  argument  In  absence  of  request  for 
Instruction  to  disregard. 

Error  in  argument  of  district  attorney  may 
not  be  complained  of  on  appeal,  it  being  such 
that  its  effect  would  be  obviated  by  instruction 
to  disregard  it,  and  no  such  instruction  having 
been  asked. 

14.  Criminal  law  «=>783</2— Direction  to  Jury 
to  disregard  question  held  sufllclent. 

Direction  to  disregard  any  question  asked 
and  not  permitted  to  be  answered,  given  im- 
mediately after  sustaining  of  objection  to  a 
question,  held  sufficiently  definite  that  It  should 
be  disregarded. 

In  Bank. 

Appeal  from  Snperlor  Oonrt,  Fresno  Conn- 
ty;   H.  Z.  Austin,  Judge. 

Ernest  Nalds  was  convicted  of  mui-der, 
and  appeals.    AfBrmed. 


4t=3For  otber  cams  see  «ame  topic  and  KBT-NUUBBa  In  all  Ker-Numbered  Dlgesta  and  r&dezn 
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Carl  B.  lindaay  and  H«iry  Bilckley,  both 
of  Fresno,  for  appellant. 

V.  8.  Webb,  Atty.  Gen..  J.  Charles  Jones, 
Deputy  Atty.  Oen.,  John  H.  Riordan,  Depnty 
Atty.  Gen.,  and  O.  B.  Beaumont,  Dlst.  Atty., 
and  R.  O.  RetalUck,  Deputy  Dlst.  Atty.,  both 
of  Fresno,  for  the  People. 

liBNNON,  J.  The  penalty  of  death  was 
the  sentence  Imposed  upon  the  defendant  in 
this  case.  In  keeping  with  the  verdict  of  a 
Jury  finding  him  guilty  of  murder  .tn  the  first 
degree.  Edwin  Taylor,  the  deceased,  was  a 
familiar  character  about  the  streets  of  Fres- 
no, commonly  known  as  "the  old  broom  man," 
who  had  accumulated  considerable  wealth 
and  was  reputed  to  be  in  the  habit  of  secret- 
ing large  sums  of  money  about  his  person. 
On  May  16,  1910,  his  body  was  found  In  a 
tractor  shed  on  the  Gibson  ranch,  a  lonely 
place  about  12  miles  north  of  Fresno.  About 
8  o'clock,  or  some  time  between  the.  hours  of 
8  and  10,  on  the  morning  of  May  16,  a  number 
of  witnesses  saw  deceased  riding  In  the  direc- 
tion of  this  randi,  and  clearly  remembered 
the  Incident,  for  It  was  unusual  to  see  the 
old  broom  man  in  an  automobile.  Several 
of  these  witnesses  identified  the  defendant 
as  the  man  who  was  driving  the  machine  In 
which  deceased  was  riding,  and  their  de- 
scriptions of  the  automobile  corresponded 
In  important  particulars  with  the  descrip- 
tion of  a  machine  rented  by  defendant  on 
May  16  and  returned  by  him  on  the  after- 
noon of  the  following  day.  Two  men,  one 
of  whom  was  the  owner  of  the  orchard  and 
tbe  other  his  assistant,  were  working  in 
an  orchard  at  a  point  slightly  over  a  quar- 
ter of  a  mile  from  the  tractor  shed  on  tbe 
Olbeon  ranch  on  the  morning  of  May  16, 
and  saw  deceased  and  a  comiwnlon  pass 
by  in  a  machine  and  stop  at  the  ranch 
between  0  and  10  o'clock.  These  men,  be- 
lieving that  deceased  and  the  man  with  him 
had  been  sent  out  for  the  purpose  of  poison- 
ing sqalrrels,  watched  them,  from  time  to 
time,  as  they  walked  about  the  place,  and 
finally  observed  the  deceased  starting  toward 
the  tractor  shed,  followed  by  the  other  man. 
Soon  afterward  they  heard  two  shots  and  a 
low  groan  or  howl,  and  thought  a  dog  had 
been  killed.  Abont  five  minutes  thereafter 
tbe  companion  of  the  deceased  came  out  of 
tbe  shed  alone,  closed  the  door,  and  returned 
In  the  machine  In  the  direction  from  which 
he  had  come.  Upon  his  return  trip,  this  man 
passed  within  20  feet  of  the  witnesses,  who 
bad  walked  toward  the  road  for  tbe  purpose 
of  observing  his  features  more  closely ;  they 
testified  that  the  man  In  the  machine  was 
tbe  defendant.  In  the  afternoon  these  wit- 
nesses drove  over  to  the  Gibson  ranch  and 
found  the  old  broom  man  lying  dead  on  the 
floor  of  the  tractor  shed,  his  pockets  either 
torn  open  or  turned  In^de  out.  They  im- 
Biedlatdy  notified  the  sheriff.     No  money 


was  found  on  the  body  of  deceased,  but  an 
empty  canvas  money  bag  was  discovered  near 
the  body.  Two  bullets  were  taken  from  the 
body  of  deceased,  one  a  .38  and  the  other 
a  .41  caliber.  At  the  time  of  defendant's 
arrest,  which  occurred  about  three  weeks 
later,  a  pistol  was  found  above  a  window 
casing  in  the  room  occupied  by  him  at  that 
time;  it  was  a  .41  Colts,  which  was,  ac- 
cording to  expert  testimony,  capable  of  dis- 
charging both  .88  and  .41  caliber  bullets.  In 
order  to  arrest  defendant.  It  was  necessary 
to  pry  open  two  doors  of  the  cabin  where 
he  was  living,  the  doors  and  windows  being 
nailed  shot,  and  defendant  was  found,  wrap- 
ped in  a  quilt,  hiding  under  the  bed.  Near 
the  shack  where  defendant  was  arrested,  there 
was  discovered  a  bag  containing  a  suit  of 
clothes,  Identified  as  those  of  defendant, 
upon  which  were  small  stains,  which  were 
pronounced  by  an  expert  to  be  human  blood 
stains.  A  witness  testified  that,  on  the 
afternoon  of  May  19  he  met  defendant  at  a 
water  tank  about  150  miles  south  of  Fresno, 
and  that  at  that  time  defendant  stated  to 
him  that  he  had  killed  the  old  broom  man 
and  had  tried  to  reach  Mexico. 

Defendant's  case  consisted  primarily  of  an 
attempt  to  establish  an  alibi  by  tbe  testimony 
of  two  witnesses,  corroborated  by  defendant's 
own  testimony,  to  the  effect  that  he  arrived 
at  the  tobacco  ranch  of  a  friend  a  mile  or  so 
south  of  Fresno  between  9  and  10  o'clock 
on  tbe  morning  of  May  16,  and  remained 
there  until  11 :30.  Defendant  also  sought  to 
contradict  tbe  testimony  as  to  the  incident 
at  tbe  water  tank  on  the  afternoon  of  May 
19  by  the  introduction  of  a  book,  containing 
the  entries  of  the  dates  upon  which  men 
had  been  employed  at  a  tobacco  ranch  abont 
76  miles  north  of  FrAno,  and  from  which  It 
appeared  that  on  the  afternoon  of  May  19 
defendant  had  been  employed  at  that  ranch. 

Upon  this  appeal  from  the  Judgment  it  is 
conceded  by  connsel  for  the  defendant,  as 
Indeed  it  must  be,  that  the  evidence  adduced 
in  behalf  of  the  people's  pase  sufficiently  sup- 
ports the  judgment  It  Is  earnestly  urged, 
however,  that  certain  alleged  erroneous  rul- 
ings of  the  trial  court,  coupled  with  the 
claimed  misconduct  of  the  district  attorney 
and  an  asserted  irregularity  in  the  summon- 
ing of  the  Jury,  were  so  grievously  prejudi- 
cial in  their  operation  and  effect  as  to  war- 
rant and  compel  a  reversal  of  the  judgment, 
despite  tbe  sufficiency  of  the  evidence  to  sup- 
iwrt  the  verdict. 

Error  is  assigned  In  the  appointment  by  tbe 
trial  court  of  an  elisor  to  sxiramon  two  special 
venires  of  jurors.  In  this  behalf  the  record 
shows  positively  and  unqualifiedly  that  conn- 
sel for  the  defendant.  In  response  to  the 
suggestion  of  the  trial  court,  conceded  the 
disqualification  of  the  sheriff  of  the  county  to 
act  in  the  matter  of  summoning  the  needed 
Jurors  and  the  consequent  necessity  for  the 
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appointment  of  an  elisor.  The  record  further 
shows  that  counsel  for  the  defendant  express- 
I7  consented  to  the  appointment  of  a  Mr. 
Harkneas  as  an  elisor  In  the  place  and  stead 
of  the  HberifT  for  the  purpose  of  summoning 
the  required  Jurors,  and  specifically  declared : 

"The  defendant  is  perfectly  satisQed  with  the 
appointment  of  Mr.  Harkness  as  elisor." 

This  was  done,  so  the'  record  shows.  In  order 
to  obviate  any  objection  which  might  be 
made  to  the  sheriff  summoning  the  Jury  be- 
cause of  his  conceded  disqualification  to  act 
in  the  premises.  Thereupon  an  order  was 
made,  directing  the  elisor  to  summon  a  spe- 
cial venire  of  60  Jurors,  and,  when  that 
venire  was  exhausted,  a  second  order  was 
made  also  with  the  consent  of  counsel  for 
the  defendant,  for  a  second  special  venire, 
and  the  same  Mr.  Harkness,  again  with  the 
consent  of  counsel  for  the  defendant,  appoint- 
ed as  elisor  to  summon  the  additional  Jurors 
who  were  needed  for  the  trial  of  the  case. 
Despite  the  record  showing  of  his  consent 
to  the  course  pursued  by  the  trial  court  for 
the  summonipg  of  the  Jury,  counsel  for  the 
defendant,  be  it  said  to  his  credit,  insists  that, 
because  a  human  life  Is  Involved  he  is  Justi- 
fied as  a  matter  of  professional  duty  and  at 
the  cost  of  self-stultlficatlon.  In  assailing 
the  order  of  the  trial  court  excluding  the 
sheriff  and  appointing  an  elisor  upon  the 
ground  that  the  defendant's  right  to  have  a 
Jury  summoned  in  the  manner  precisely  pre- 
scribed by  law  was  a  right  guaranteed  by 
state  and  federal  Constitutions,  which  could 
not  be  ignored  by  the  trial  coart  nor  waived 
by  either  the  defendant  or  his  counsel. 

[1,  2]  An  elisor  may  be  defined  to  be  a 
person  designated  and  directed  by  a  court  to 
summon  a  Jury  when  tlie  persons  designated 
by  law  for  that  duty  are  disqualified  from 
acting.  Code  Civ.  Proc.  i  226;  Bruner  v. 
Superior  Court,  92  Cal.  239,  28  Pac.  841. 
In  the  absence  of  the  disqualification  of  both 
the  sheriff  and  coroner,  the  court  has  no 
power  to  appoint  an  eUsor.  Wilson  v.  Boach, 
4  Cal.  362;  People  v.  FeUows,  122  Cal.  233, 
64  Pac.  830;  People  v.  Vasquez,  9  Cal.  App. 
645,  99  Pac.  982.  Ordinarily,  before  appoint- 
ing an  elisor,  the  court  should  require  a  for- 
mal sbovirlng  that  both  the  sheriff  and  the 
coroner  are  disqualified  (Bruner  v.  Superior 
Court,  supra;  People  v.  Irwin,  7T  Cal.  494, 
20  Pac.  56;  People  v.  Yeaton,  76  Cal.  415, 
17  Pac.  644 ) ,  nevertheless  it  is  the  duty  of  the 
court  to  determine,  of  its  own  motion  if 
need  be,  whether  the  sheriff  and  coroner  are 
disqualified,  and,  if  It  be  conceded  that  both 
are  disqualified  an  elisor  must  be  appointed 
(People  V.  Le  Doux,  156  Cal.  635,  102  Pac. 
617).  Generally  speaking  the  constitutional 
right  to  trial  by  Jury  cannot  be  waived  by 
the  defendant,  or  his  counsel,  in  a  felony 
case,  but  the  manner  and  method  of  summon- 
ing a  Jury  i«  the  subject-matter  of  legislatlTe 


control  rather  than  of  constitutional  provi- 
sion. That  Is  to  say,  it  is  the  province  of 
the  Legislature,  subject  to  the  proviso  that 
the  fundamental  requirement  of  impartiality 
be  not  violated,  to  prescribe  the  procedure 
and  designate  the  officer  for  the  summoning 
of  a  Jury.  People  v.  Harding,  63  Mich.  48. 
18  N.  W.  555,  51  Am.  Bep.  95;  Lommen  v. 
Minn.,  etc.,  Co.,  65  Minn.  196,  68  N.  W.  63,  33 
L.  B.  A.  437,  60  Am.  St  Bep.  450;  Hltdreth 
V.  City  of  Troy,  101  N.  T.  284,  4  N.  B.  559,  54 
Am.  Bep.  686 ;  Mattox  v.  State,  115  Oa.  212, 
41  S.  £}.  709.  WhUe  the  constitutional  guaran- 
ty to  a  defendant  in  a  criminal  case  of  trial  by 
Jury  of  necessity  embodies  the  right  to  have 
the  Jury  summoned  and  selected  in  substan- 
tial compliance  with  the  particular  procedure 
provided  by  law  (People  v.  Coffman,  24  Cal. 
230;  People  v.  Irwin,  supra ;  People  v.  Comp- 
ton,  132  Cal.  484,  64  Pac.  849),  stlU  such 
procedure,  in  its  final  analysis,  confers  no 
more  than  a  statutory  right,  the  benefit  of 
which  may  be  waived  by  the  defendant  or 
Ms  counsel.  And  this  is  so  because  the  pro- 
cedure prescribed  is  not,  in  the  absence  Of 
express  constitutional  or  statutory  inhibition, 
regarded  as  a  Jurisdictional  restraint  upon 
the  power  of  the  court  to  proceed,  with  the 
consent  of  the  defendant,  to  a  trial  of  the 
case  pursuant  to  a  procedure  for  the  summon- 
ing of  the  Jury  which  may  not  be  in  strict 
accord  with  the  requirements  of  the  statute. 
Queenan  v.  Territory,  11  Okl.  261,  71  Pac. 
218,  61  L.  B.  A.  324;  State  v.  Mortenson,  26 
Utah,  812,  78  Pac.  662,  633 ;  State  v.  Albee, 
61  N.  H.  423,  60  Am.  Bep.  325;  Perteet  v. 
People,  70  111.  171 ;  People  v.  White,  20  Oal. 
App.  166,  128  Pac.  417;  Flynn  v.  State,  97 
Wis.  44,  72  N.  W.  373;  Bishop's  New  Crim- 
inal Procedure,  S  118.  The  disqualification 
of  the  sheriff  in  the  instant  case  being  con- 
ceded, the  trial  court  should,  in  strictness, 
have  selected  the  coroner  in  the  place  and 
stead  of  the  sheriff  to  summon  the  needed 
Jurors,  but  the  right  to  insist  niH>n  the  se- 
lection of  the  coroner  rather  than  the  ap- 
pointment of  an  elisor  was  lost  to  the  defend- 
ant when  he  knowingly  consented,  in  the 
presence  of  an  opportunity  to  object,  to  the 
summoning  of  the  Jury  by  an  elisor.  Wat- 
kins  V.  Weaver,  10  John&  (N.  Y.)  107;  Quee- 
nan V.  Territory,  supra.  In  other  words, 
it  was  entirely  competent  for  the  defendant, 
directly  or  through  his  counsel,  to  waive  an 
apparent  irregularity  In  the  matter  of  sum- 
moning the  needed  Jurors,  and  this,  we  take 
It,  the  defendant  did  when  his  counsel  an- 
nounced : 

"The  defendant  is  perfectly  satisfied  with 
the  appointment  of  Mr.  Harkness  as  elisor." 

The  decision  in  the  case  of  Bruner  t.  Su- 
perior Court,  supra,  has  no  application  to 
the  facts  of  the  instant  case.  While  the 
holding  in  that  case  was  to  the  effect  that  the 
summoning  and  impaneling  of  a  jury  for 
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the  trial  of  a  defendant  were  void,  and  the  errors  not  basal 
result  of  their  deliberations  of  no  effect,  be- 
cause the  Jury  was  summoned  by  an  elisor  who 
was  not  selected  and  apiwlnted  by  the  trial 
court  in  substantial  conformity  with  statu- 
tory requirements,  it  will  be  noted  that  in 
that  case  there  was  no  express  waiver,  as 
here,  by  the  defendant  of  the  right  of  the 
defendant.  In  the  absence  of  a  formal  and 
sufficient  showing  of  disqualification  of  the 
sheriff  of  the  county,  to  have  the  jury  select- 
ed by  that  officer,  or  the  coroner,  rather  than 
by  an  elisor.  Not  only  was  there  no  express 
waiver  by  the  defendant  in  the  case  last 
cited,  but  objectlou,  timely  objection,  was 
made  to  the  action  of  the  trial  court  and 
steps,  timely  steps,  taken  to  conserve  the 
rights  of  the  defendant.  The  case  of  People 
V.  Enwright,  134  Cal.  527,  66  Pac.  T26,  also 
relied  upon  by  the  defendant  here  in  support 
of  the  contention  that  the  trial  court  was 
witliont  jurisdiction  to  proceed  to  trial  with 
a  Jury  summoned  by  an  elisor  selected  and 
ajvpolnted  without  a  formal  showing  first 
made  of  the  disqualification  of  the  sheriff 
and  coroner,  is  not  in  point,  for,  in  so  far  as 
it  relates  to  the  question  involved  here^  it 
does  no  more  than  decide  that — 


95 


"The  point  that  the  spedal  venire  was  placed 
in  the  hands  of  the  coroner,  rather  than  in 
those  of  the  sberilf,  without  any  showing  why, 
cannot  be  raised  on  -this  record.  No  such  fact 
was  stated  as  the  basis  of  the  chaUenge." 

In  the  case  of  People  v.  Schmltz,  7  Cal. 
App.  330,  94  Pac.  407,  419,  15  L.  R.  A.  (N. 
S.)  717,  the  trial  court  "refused  to  hear  .the 
d^endant  as  to  the  enmity  and  disqualifica- 
tion of  the  elisor  Blggy,"  and  in  that  case 
counsel  for  the  defendant  vigorously  and 
steadfastly  objected  to  the  appointment  of 
the  elisor,  and  persistently  protested  against 
the  refusal  of  the  trial  court  to  permit  the 
defendant  to  file  counter  affidavits  in  oppo- 
sition to  the  claimed  disqualification  of  the 
sheriff  and  coroner.  So,  obviously,  the  situa- 
tion in  these  and  kindred  cases,  is  clearly 
distinguishable  from  the  situation  revealed 
by  the  record  in  the  case  at  bar. 

[I,  4]  Nor  is  the  action  of  the  trial  court 
in  placing  the  Jury  in  charge  of  a  deputy 
sheriff,  when  it  retired  to  deliberate  upon  its 
verdict,  a  ground  for  the  reversal  of  the 
judgment  While  the  deputy  was,  perhaps, 
technically  disqualified  by  reason  of  the  ad- 
mitted disqualification  of  the  sheriff  from 
official  participation  in  the  proceedings  (Peo- 
ple V.  Le  Doux,  supra),  no  objection  to  bis 
appointment  was  raised  at  the  trial,  and,  in 
fact,  it  was  at  one  time  suggested  by  coun- 
sel for  defendant  that  the  jury  be  placed 
in  charge  of  the  sheriff  himself.  The  rule 
that  by  falling  to  call  the  court's  attention 
thereto  by  timely  objection  at  the  trial,  a 
defendant  in  a  criminal  case  may  waive  his 
right  to  object  to  certain  irregularities  and 


In  their  nature  has  fre- 
quently been  tLppllei  to  irregularities  in  mat- 
ters concerning  the  custody  and  control  of 
the  Jury.  People  v.  White,  supra;  People 
v.  Tarm  Pol,  86  Cal.  225,  24  Pac.  998 ;  Price 
v.  tJ.  8.,  14  App.  D.  O.  391 ;  Dreyer  v.  People, 
188  HI.  40,  68  N.  E.  620,  59  N.  E.  424,  58  L. 
B.  A,  869;  Id.,  187  U.  8.  71,  23  Sup.  Ct  28, 
47  L.  Ed.  79.  Where  a  technical  error  is 
committed  at  the  trial  to  which  a  defendant 
gives  tacit  consent,  the  right  to  object  can- 
not be  held  in  abeyance  until  defendant  as- 
certains the  nature  of  the  verdict ;  but  such 
right  is  waived  upon  the  failure  of  the  de- 
fendant to  avaU  himself  of  it  when  the  oi>- 
portunity  was  fairly  presented.  People  v. 
Kramer,  117  Cal.  647,  49  Pac.  842 ;  Queenan 
v.  Territory,  190  U.  8.  648,  23  Sup.  Ot  762, 
47  li.  Ed.  1175;  Sylvester  v.  State,  46  Fla. 
166,  185,  36  South.  142.  Moreover,  In  the 
instant  case  no  attempt  has  been  made  to 
demonstrate  that  any  prejudice  has  resulted 
from  the  error.  In  the  absence  of  an  affirma- 
tive showing  of  prejudice  to  the  defendant, 
a  reversal  for  irregularities  in  regard  to  the 
custody  and  management  of  the  Jury  can- 
not be  had.  People  v.  White,  supra ;  Jama- 
gin  V.  State,  18  Tenn.  (10  Terg.)  529;  Speer 
V.  State,  57  Tex.  Cr.  R.  297,  123  S.  W.  416; 
Galan  v.  State,  68  Tex.  Or.  B.  200,  160  S.  W. 
1171 ;  Holmes  v.  State,  70  Tex.  Cr.  R.  214, 
156  8.  W.  1172.  The  error  complained  of 
in  the  case  at  liar  is  no  more  Inherently  preju- 
dicial than  those  committed  in  the  cases 
dted,  and,  there  being  neither  an  objection 
at  the  trial  nor  an  affirmative  shovring  of 
prejudice,  it  does  not  constitute  ground  for 
reversal.    . 

[S-l]  It  was  not  error  to  admit  in  evidence 
the  pistol  and  bag  of  clothing  found  at  the 
time  of  defendant's  arrest  near  the  spot 
where  he  was  taken  into  custody.  The  fact 
that  a  period  of  three  weeks  had  elapsed  be- 
tween the  date  of  the  murder  and  the  time 
of  the  arrest  might  affect  the  weight  of  this 
particular  evidence,  but  would  not  render  it 
incompetent.  As  was  stated  In  the  case  of 
People  V.  Mar  Gin  Suie,  11  Cal  App.  ^,  50, 
103   Pac.  951,  955: 

"As  a  part  of  the  original  case  of  the  people, 
we  think  the  testimony  with  regard  to  the 
finding  of  the  pistols  was  proper  as  furnishing 
a  circumstance  bearing  upon  the  charge,  wheth- 
er directly  or  remotely,  was  for  the  jury  to  de- 
cide in  view  of  all  the  other  facts  and  circum- 
stances." People  V.  Fitzgerald,  138  Cal.  39,  70 
Pac.  1014;  People  v.  Argentos,  156  Cal.  720, 
726,  106  Pac.  65. 

A  Chinese  witness  testified  to  the  effect 
that  he  had  owned  the  pistol  in  question 
for  over  30  years,  and  that  it  had  been  taken 
from  him,  about  a  month  before  the  murder, 
at  a  time  when  he  and  other  Chinese  were 
robbed  by  a  number  of  men,  among  whom 
was  the  defendant    The  introduction  of  this 
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tesUmony  was  objected  to  on  the  ground  of 
IrreleTancy,  and  also  for  the  reaaon  that 
it  tended  to  prejudice  the  defendant  by  show- 
ing the  commission  of  another  crime.  It 
having  been  proved  that  .88  and  .41  caliber 
bullets  were  found  In  the  body  of  the  de- 
ceased, and  that  a  pistol  capable  of  discharg- 
ing bullets  of  both  calibers  was  found  in  the 
cabin  where  defendant  was  arrested,  it  be- 
came a  relevant  subject  of  Inquiry  whether 
defendant  possessed  that  pistol  at  the  time  of 
the  murder,  and  evidence  which  tended  to 
itrove  such  fact  likewise  became  relevant. 
People  V.  Bogers,  71  Cal.  666,  12  Pac.  679. 
Whenever  proof  of  one  crime  tends  to  prove 
any  facts  material  In  the  trial  of  another, 
such  proof  is  admissible,  and  the  fact  that 
it  may  tend  to  prejudice  the  defendant  In 
the  minds  .of  the  jurors  by  Inducing  the  be- 
lief that  he  had  been  the  perpetrator  of  an- 
other crime  is  no  ground  for  its  exclusion. 
People  V.  McGllver,  67  OI.  55,  7  Pac.  49; 
People  V,  Rogers,  supra ;  People  v.  Walters, 
98  Cal.  138,  82  Pac.  864;  People  v.  Ebanks, 
117  Cal.  652,  49  Pac.  1M9,  40  h.  R.  A.  269. 
The  jury  was  carefully  instructed  as  to  the 
purpose  for  which  this  evidence  was  admit- 
ted, and  directed  not  to  consider  it  "for  any 
other  purpose  whatsoever."  One  of  the  wit- 
nesses to  the  occurrences  at  the  Gibson  ranch 
signed  a  written  statement  prior  to  the  trial, 
in  which  he  declared  that  he  could  not  swear 
that  the  man  he  saw  leaving  the  ranch  In 
the  automobile  was  the  defendant.  At  the 
trial  the  witness  testified  that  this  statement, 
which  was  not  made  under  oath,  but  was 
signed  in  the  office  of  one  of  the  attorneys 
for  defendant,  was  made  by  him  as  the  re- 
sult of  a  bribe  received  by  him  from  the 
brother  of  defendant  These  facts,  of  course, 
were  merely  for  the  consideration  of  the 
jury  in  determining  the  crediblUty  of  the 
witness.  No  attempt  was  made  to  impeach 
the  companion  of  this  witness,  who  testified 
to  practically  the  same  facts,  in  regard  to 
the  events  at  the  ranch  and  the  identity  of 
the  man  in  the  machine,  as  those  sworn  to 
at  the  trial  by  the  witness  who  had  previous- 
ly signed  the  contradictory  statement. 

[t-1 3]  Turning  to  the  comments  of  the  dis- 
trict attorney  during  the  course  of  his  argu- 
ment to  the  jury,  claimed  to  have  been  so  far 
afield  as  to  constitute  formidable  misconduct 
on  his  part,  the  reference  to  defendant  as 
"the  known  associate  of  prisoners  in  the 
Jail"  was  not  entirely  without  support  in 
the  evidence.  The  fact  was  brought  out 
upon  the  examination  and  cross-examination 
of  defendant,  as  well  as  by  other  witnesses 
for  the  defense,  that,  on  the  afternoon  of  the 
day  of  the  murder,  defendant  went  to  the 
Jail  for  the  purpose  of  seeing  a  friend,  who 
was  then  held  as  a  prisoner,  and  that  an- 
other of  his  associates  had  been  In  prison 
shortly  before  that  time.  A  district  attorney 
has  the  right,  in  bis  argument  to  the  Jury, 


to  draw  any  inferences  from  the  testbnony 
which,  in  his  judgment,  are  logical.  People 
V.  Vaughn,  26  Cal.  App.  736, 147  Pac.  116, 117. 
The  book  of  entries  of  em^doyment  introduc- 
ed for  the  purpose  of  proving  defendant's 
whereabouts  on  May  19,  1919,  concnulng 
which  the  district  attorney  stated  that  the 
judge,  "in  his  genercMlty,  permitted  this  to 
be  introduced  here,"  was  a  doubtful  piece  of 
evidence  at  best  The  owner  of  the  book, 
being  himself  Incapable  of  reading  or  writ- 
ing, caused  the  dates  of  employment  to  be 
entered  by  men  In  his  employment  and  be 
was  himself  unable  to  attest  the  correctness 
thereof;  the  man  who  made  the  particular 
entry'  was  neither  produced  nor  accounted 
for  at  the  trial.  The  remark  was  therefore 
not  wholly  without  justification.  Moreover, 
upon  defendant's  counsel  objecting  to  the 
remark,  the  district  attorney  immediately 
added  the  qualification,  "because  he  [the 
trial  judge]  wanted  to  give  every  iKwsible 
opportunity  for  the  defendant  to  prove  any- 
thing -that  'might  go  to  show  his  innocence, 
and  that  was  correct"  In  view  of  this 
qualification,  the  statement  could  not  have 
been  prejudicial.  People  v.  Raber,  168  Cal. 
316,  143  Pac.  317.  The  comment  of  the  dis- 
trict attorney  during  the  course  of  his  ar- 
gument to  the  jury,  by  wliicb  he  called 
attention  to  "how  little  testimony  the  de- 
fendant gave,"  was  misconduct  People  v. 
McGanglll,  41  Oal.  429.  If  a  district  at- 
torney persists  in  commenting  upon  the  fail- 
ure of  defendant  to  testify,  or  If  the  evi- 
dence against  defendant  is  not  suffldently 
Strong  to  warrant  a  conviction  notwithstand- 
ing remarks  of  that  nature,  the  judgment 
may  be  reversed  because  of  such  misconduct 
(People  V.  Derwae,  155  Cal.  692.  102  Pa& 
266) ;  but,  in  view  of  the  fact  that.  In  ttie 
present  case,  the  district  attorney  desisted 
from  further  comment  along  that  line  upon 
objection  thereto,  and  in  view  of  the  addi- 
tional fact  that  such  a  comment  could  not 
have  operated  as  an  inducement  to  the  ver- 
dict in  the  presence  of  the  overwhelming 
evidence  against  defendant,  we  do  not  con- 
sider It  a  ground  for  reversal  in  this  case. 
Moreover,  the  record  shows  that  counsel  for 
defendant,  after  objecting  to  the  remaric, 
said :  "Let  the  objection  stand.  I  assign  It 
as  error.  That  is  enough" — and  refrained 
from  requesting  an  Instruction  that  the  jury 
disregard  the  remark.  Where  the  error  is 
such  that  its  effect  would  be  obviated  by  an 
instruction  to  the  jury  to  disregard  It,  and 
no  such  aid  is  invoked,  the  error  cannot  be 
complained  of  on  appeal.  People  v.  Shears. 
133  Cal.  154,  159,  65  Pac.  295;  People  v. 
Babcock,  160  Cal.  537,  117  Pac.  549 ;  People 
V.  Wong  Hlng,  176  Cdl.  699,  169  Pac.  357; 
People  V.  Warr,  22  Cal.  App.  663,  136  Pac. 
304;  People  ▼.  Vaughn,  supra.  Inasmuch 
as  the  court  was  not  once,  during  the  course 
of  the  argument  to  the  Jury,  requested  to 
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Instruct  the  Jury  to  disregard  the  improper 
statements  of  the  district  attorney,  and  such 
an  admonition  would  doubtless  have  been 
BofSdent  to  cure  any  effect  the  remarks 
night  bare  produced,  the  claimed  miscon- 
duct in  argument  cannot  be  considered  on 
appeal. 

[14]  On  direct  examination  defendant  testi- 
fied, as  previously  stated,  that  he  visited 
a  friend  in  the  Jail  on  the  afternoon  of  May 
16.  Upon  cross-examination,  the  district  at- 
torney aslced  if  this  friend,  and  another  asso- 
ciate of  defendant,  "were  both  charged  with 
the  crime  of  robbery  at  the  time."  The 
court  sustained  an  objection  to  this  question 
and,  in  compliance  with  a  request  from  de- 
fendant's counsel  that  the  Jury  be  instructed 
to  disregard  the  question,  directed  the  Jury 
"not  to  pay  any  attention  to  the  questions 
that  are  aslced — any  questions  that  are  aslc- 
ed  that  are  not  permitted  to  be  answered." 
While  the  ruling  was  possibly  not  as  emphat- 
ic as  might  be  desired  under  the  drcum- 
atances,  nevertheless,  since  it  was  given  im- 
mediately following  the  sustaining  of  an  ob- 
jection, the  reasons  for  which  had  been  fully 
«cplalned  by  counsel  for  defendant,  it  cannot 
be  said  that  It  was  not  sufficiently  definite 
for  the  purpose  of  advising  the  Jury  that  the 
question  that  had  Just  been  aslced  was  to  be 
disregarded  by  them. 

After  a  careful  review  of  the  evidence  ad- 
duced upon  the  whole  case,  we  are  of  the 
opinion  that  the  verdict  found  by  the  Jury 
was  not  the  result  of  prejudice  and~  was  un- 
influenced by  any  of  the  errors  or  irregulari- 
ties complained  of.  People  r.  Lawlor,  21 
Gal.  App.  63,  131  Pac.  63. 

^nie  judgment  is  affirmed. 

We  concur:  ANGELLOm,  0.  J.; 
S1X)AKE!,  J.;  LAWLOB,  J.;  SHAW,  J.; 
OliNET,  J.;   WILBUB,  J. 


(184  Cal.  201) 

SAN  GABRIEL  VALLEY  COUNTRY  CLUB 
V.  CITY  OF  PASADENA.    (L.  A.  5485.) 

(Supreme  Court  of  California.    Oct  20,  1920.) 

Waters  and  water  courses  9=9l  19 (2)— Diver- 
sion of  drainage  through  channel  on  plaintiffs 
land  unlawful. 
Diversion  of  drainage  from  a  natural  chan- 
nel into  a  channel  through  plaintiirs  land  was 
nnlawfol. 


In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County:   Fred  H.  Taft,  Judge. 

Action  I^y  the,  San  Gabriel  Valley  Country 
Club  against  the  City  of  Pasadena.  From 
a  Judgment  for  defendant,  plalntiS  appeals. 
Affirmed. 

Hickco^  &  Crenshaw,  of  Los  Angeles,  for 
appellant. 

John  Munger,  City  Atty.,  and  R.  S.  Parker, 
both  of  Pasadena,  for  respondent 

LAWLOR.  J.  This  case,  In  aU  Its  essen- 
tial facts,  is  the  same  as  San  Gabri^  Valley 
Country  Club  v.  County  of  Los  Angeles,  188 
Pac.  554.  It  was  there  held  that  the  plain- 
tiff was  entitled  to  neither  Injunction  nor 
damages  upon,  the  facts  presented,  and  such 
was  the  judgment  of  the  trial  court  here. 
For  a  statement  of  the  facts,  and  a  dlscns- 
sion  of  the  law  applicable  to  them.  It  is 
necessary  only  to  refer  to  that  decision. 

The  only  difference  between  that  case  and 
the  one  at  bar  lies  In  the  fact  that  here 
there  were  either  76  or  107  acres  of  land,  as 
the  case  may  be,  the  drainage  of  which  orig- 
inally was,  not  into  the  wash  or  channel 
whidi  passes  on  down  to  the  plaintiff's  land, 
but  into  another  channel  to  the  west  or 
southwest.  The  diversion  of  this  drainage 
from  its  natural  channel  into  the  channel 
through  the  plaintiff's  land  was  of  course 
unlawful.  See  Rudel  v.  County  of  Los  Ange- 
les, 118  Cal.  281,  50  Pac.  400.  This  fact,  how- 
ever, is  wholly  immaterial  as  far  as  the  pres- 
ent case  is  concerned.  The  diversion  was  not 
one  made  by  the  defendant  dty,  but  by  the 
Inhabitants  of  the  particular  territory  prior 
to  its  incorporation  Into  the  dty,  and  more 
than  dght  years  before  the  commencement 
of  the  present  action.  More  Important  than 
this,  however,  is  the  fact  that  such  diversion 
was  not  made  or  affected  in  the  slightest 
degree  Dy  the  storm  drains  on  account  of 
which  exclusively  this  action  Is  brougbt. 
Those  drains  operate  only  to  carry  what 
waters  would,  except  for  them,  flow  in  the 
wash  for  which  they  are  a  subsatute.  If 
the  plaintiff  has  any  right  to  complain  of  the 
diversion  of  the  drainage  of  the  lands  men- 
tioned, the  present  action  was  not  brought 
to  enforce  It,  and  the  right  is  not  here  In- 
volved. 
The  Judgment  is  affirmed. 

We  concur :  ANGBLLOTTI,  a  J. ;  SHAW, 
J.;  OLNET,  J.;  WILBUR,  J.;  SLOANB, 
J.:    LENNON.  J. 


AssFor  otliar  caaM  bm  Mat*  toplo  and  KEY-NUMBER  In  all  Ka7-Namb«red  Dlntti  and  ItadezM 
193  P.— 7 


Digitized  by 


Google 


188  PACIFIC  BBPOBTB& 


(Cat 


084  Cal.  163) 

WHITMAN  V.  CITY  OF  SAN  DIEGO  at  af. 
(L.  A.  9145.) 

(Supreme  Court  of  California.    Od^  19,  l»iiO.) 

1.  Mnnielpal  eorporations  ®=9648— iBtantlen  to 
dedicate  conclusively  presumed  from  adveree 
user  for  five  years. 

Thougrh  tliere  can  be  no  dedication  for  a 
street  witliout  an  intention,  eucli  intention  is 
conclusively  presumed  from  an  adverse  user 
by  the  public  for  S  years,  and  a  denial  by  the 
owner  of  an  intention  to  dedicate  cannot  de- 
feat the  title  acquired  by  the  public  by  ita  hos- 
tile use. 

2.  Municipal  corporations  «s>654— Evidence 
held  to  sustain  finding  of  nser  as  atroot  for 
mora  than  five  years. 

In  an  action  to  quiet  title  to  land  claimed 
by  a  dty  aa  a  atreet,  evidence  held  to  sustain 
the  trial  court's  finding  that  the  land  had  been 
naed  by  the  public  for  travel  for  more  than  5 
years. 

3.  Judgment  «=9747(5)— Oscreo  qnletlng  title 
aoalnst  olalm  of  dedioatlon  does  not  preclude 
claim  of  right  aeoessary  to  proscription. 

That  a  decree  had  been  previously  entered, 
holding  that  there  had  been  no  dedication  of 
a  street  acroas  plaintiff's  land  and  quieting  title, 
does  not  estop  the  city,  in  defending  an  action 
to  quiet  title  several  years  thereafter,  from 
claiming  that  the  nser  of  the  strip  for  street 
purposes  after  the  decree  was  under  claim  of 
right,  so  that  such  nser  for  6  years  would  es- 
tablish the  street  by  prescription. 

4.  Mnniolpal  oorporations  «=3e48— Uso  or 
streat  mnst  show  owner  It  was  hostile. 

Use  by  the  public  may  be  sufficient  to  create 
a  highway,  but  if  such  use  alone  is  relied  on, 
it  must  be  of  such  character  and  under  such 
circumstances  as  to  indicate  clearly  to  the 
owner  of  the  property  that  the  use  was  hoa- 
tUe  and  adverse. 

5.  Mnnioipal  oorporations  «s3654— Evidonoo 
hold  Insufflolent  to  sustain  finding  use  of 
street  was  hostile. 

Evidence  which  showed  merely  the  occa- 
sional driving  of  vehicles  across  an  unimproved 
snd  uninclosed  tract  of  land  held  insufficient  to 
sustain  a  finding  of  the  court  that  such  use 
was  hostile  to  the  owner  of  the  land,  and  not 
permissive. 

In  Bank. 

Appeal  from  Superior  CJonrt,  San  Diego 
CJonnty;  W.  A.  Sloane,  Jndge. 

Action  by  Blance  M.  Whitman  against  the 
City  of  San  Diego  and  others.  Judgment  for 
defendants,  and  plaintilT  appeals.    Beversed. 

Haines  &  Haines,  of  San  Diego,  for  appel- 
lant 

Doollttle  &  Morrison,  of  San  Diego,  T.  B. 
C!osgrove,  City  Atty.,  of  Los  Angeles,  and 
M.  B.  Thorp,  Deputy  dtj  Atty.,  of  San  Di- 
ego, for  respondents. 


WILBUB,  J.  This  is  an  action  to  quiet  ti- 
tle of  plaintiff  to  certain  property  against  cer- 
tain liens  for  the  improvement  of  Ohio  street, 
and  also  to  enjoin  the  issuance  of  bonds  for 
such  assessments  made  upon  plaintiff's  ad- 
joining land  for  the  improvement  of  said 
street  Both  parties  state  that  the  quesUon 
before  this  court  is  whether  that  portion  of 
Ohio  street  running  through  the  property  of 
the  plaintiff  is  or  is  not  a  public  street  In 
1888  a  map  was  filed  by  the  contestants  of 
plalntifi^s  predecessor,  whereon  Ohio  street 
was  shown  as  now  claimed  by  the  city.  The 
plaintiff's  predecessor  was  not  a  party  to  the 
filing  of  this  map,  and,  claiming  that  he  was 
not  bound  thereby,  secured  a  judgment 
against  the  city  of  San  Diego  and  others  in- 
terested, quieting  title  to  the  land  included  in 
such  street,  and  canceling  the  map  in  ques- 
tion, March  16,  1895.  On  February  18,  1904, 
a  map,  showing  plaintiff's  land  subdivided  in- 
to lots  and  blocks  and  showing  Ohio  street 
running  through  it,  was  attached  to  a  lis  pax- 
dens  in  an  action  brought  by  the  College  Hill 
Liand  Association  against  the  dty  of  San  Die- 
go, and  recorded  In  the  office  of  the  county 
recorder.  From  1907  the  dty  assessor  and 
from  1908  the  county  assessor  assessed  the 
property  of  plaintiff  according  to  this  map  by 
lot  and  Dlock.  and  omitting  that  portion  of 
her  land  covered  by  Otilo  street  Plaintiff 
protested  against  this  form  of  assessment 
without  avail.  Her  agent  without  her 
knowledge  or  authority,  filed  verified  tax 
statements  for  the  years  1910  and  1911,  ac- 
cording to  such  subdivision.  If  there  is  any 
Inference  of  dedication  to  be  drawn  from  the 
fact  that  the  land  was  thus  assessed  and  the 
by  the  protest  of  the  owner  against  such  as- 
sessment that  inference  is  entirely  overcome 
by  the  protest  of  the  owner  against  such  as- 
sessment There  is,  then,  in  the  record,  no 
evidence  of  actual  intention  to  dedicate  this 
land,  except  such  as  arises  as  a  matter  of  law 
from  adverse  user.  The  owner  lived  In  the 
Philippine  Islands  from  1904  until  1907,  and 
had  no  direct  personal  knowledge  of  the  oou- 
dltlon  of  the  property,  and  thereafter  only 
visited  San  Diego  twice,  for  a  few  days  each 
time.  The  trial  court  found  that  the  public 
had  acquired  the  street  by  adverse  user  for 
more  than  5  years,  and  the  Judgment  is  based 
upon  this  finding.  Plaintiff  appeals  and  at- 
tacks the  finding  as  not  supported  by  the  evi- 
dence. At  all  times  up  to  the  beginning  of 
the  street  Improvement  proceedings  tlie 
neighborhood  was  sparsely  settled,  and  up  to 
4  or  6  years  previous  to  the  adoption  of  the 
resolution  of  intention  there  were  only  a  few 
scattered  houses  in  the  neighborhood.  There 
was,  for  a  period  of  approximately  S  years 
before  January,  1912,  more  or  less  travel  up- 
on Ohio  street  and  the  question  is  whether  or 
not  this  travel  was  of  such  a  nature  and  for 
such  a  period  as  to  justify  the  finding  of  the 
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trial  court  that  the  public  had  acquired  an 
eaaemeiit  by  adTerse  possession.  TraTel 
along  the  street  Increased  with  the  building 
up  of  the  neighborhood;  hence  the  least 
amount  of  travel  during  the  prescriptlTe  pe- 
riod was  during  1907  and  1908.  We  will  state 
those  portions  of  the  evidence  relied  upon  by 
respondents  to  show  such  user.  Oeorge  A. 
d'Hemecourt,  a  dvil  engineer,  testified  that 
In  the  year  1899  he  had  surveyed  the  entire 
length  of  Ohio  street  and  had  placed  stakes 
at  every  block  and  every  Intersection  of  the 
atreet;  that  there  was  then  no  travel  along 
the  street;  that  in  1904  he  had  placed  refer- 
ence points  In  the  center  of  the  street,  so  that 
people  owning  lots  could  "brush  a  road" 
through;  that  the  brush  was  cut  out  about 
19M  and  1905.  Henry  Bllers  testified  as  fol- 
lows: 

"I  know'  that  there  has  been  a  street  there 
ever  ahice  I  have  been  there,  because  we  can 
tell  where  the  line  was.  We  could  drive  straight 
north  from  University  north." 

He  further  testified: 

That  he  bought  a  lot  on  Ohio  atreet  in  1906; 
that  he  had  driven  along  Ohio  street  (across 
plaintifTg  property)  to  Madison  street  many 
times  before;  that  in  1907  he  hauled  a  load  of 
ddckens  up  there  for  a  man  named  Lilly,  who 
lived  at  the  comer  of  Adams  and  Ohio,  and 
that  he  bad  driven  there  a  good  many  times; 
that  there  were  teams  going  along  there.  The 
street  was  not  graded.  There  was  a  wagon 
road  being  nsed,  and  that  road  had  continned 
to  be  nsed  since  that  time.  "In  1907  there  was 
a  wagon  road,  that  is  ail.  It  was  not  graded. 
It  was  all  up  and  down  and  over  bnmpa.  A 
few  wagons  were  driven  there.  We  could  tell 
where  the  streets  were.  When  I  first  drove  it 
over  at  the  time  I  got  there  there  was  not  much 
teaming  there,  but  the  road  was  there,  and  it 
has  been  there  ever  since." 

On  croBS-ezamlnation  he  testified: 

That  at  the  time  he  was  there  there  was 
nothing  done  to  the  streets;  that  they  were 
rough  and  ungraded.  "The  way  I  found  the 
line  of  this  so-called  street  when  I  drove  up 
there  to  get  Mr.  Lilly's  chickens  and  chicken 
coop  [19071  was  that  there  was  Works  up 
there.  He  lived  two  blocks  north  of  that,  and 
my  house  was  supposed  to  front  on  Ohio 
street.  That  is  the  way  we  found  the  line. 
There  was  some  marks.  There  was  stakes 
up  on  Adams.  I  do  not  remember  that  there 
were  any  houses  between  Bl  Cajon  avenue  and 
Monroe  avenue  (plaintiff's  property  is  between 
these  points)  as  it  is  now  up  there  along  this 
Ohio  street.  Works  Uvea  on  Adams,  two 
blocks,  I  thing,  or  three  blocks  west.  As  to 
the  amount  of  travel  9  years  ago  (1900)  there 
was  not  much  doing  there.  Once  in  a  while 
I  seen  a  team  pass  up  there.  The  teams  were 
not  confined  to  any  particular  route.  Tou  could 
not  travel  all  over.  Ton  did  not  keep  to  the 
road  where  the  street  should  be.  The  first 
improvement  I  saw  made  on  Ohio  street  north- 
ward from  El  Cajon  avenue  was  that  it  was 
graded  in  1912.  There  were  buildings,  a  lot 
of  buildings  built  up  all  through  there.    When 


I  got  there  there  was  hardly  a  house  east  of 
the  Normal,  but  two  or  three.  They  com- 
menced building  about  1909." 

Thomas  L.  Works  lived  in  the  neighbor- 
hood for  20  years,  and  testified: 

That  he  could  not  definitely  fix  the  begin- 
ning of  travel  there.  As  near  as  he  could  fix 
it  it  was  4  or  6  years  prior  to  the  grading  of 
the  street.  That  the  travel  took  a  aigzag 
course  according  to  the  formation  of  the 
ground.  "That  formation  up  there  is  awfully 
hilly,  foil  of  hummocks.  I  was  over  the  tract 
oftener  than  once  a  month.  One  could  travel 
over  what  is  now  Ohio  street  before  Mr.  Hyde 
graded  it.  There  were  hummocks  and  a  few 
houses;  naturally  there  was  a  way  of  getting 
through  to  them.  Tou  could  not  call  it  a  de- 
fined street.  There  was  not  any  way  of  get- 
ting through,  except  following  around  sigzag 
through  these  hills." 

He  stated  that  he  did  some  grading  on  the 
street  about  a  year  and  a  half  before  Ohio 
street  was  graded,  and  that  at  that  time  his 
zigzag  trade  would  not  cany  one  further 
afield  than  the  line  of  an  80-foot  street 

C.  L.  Hyde,  a  witness  for  the  defendants, 
tesUfied: 

That  he  had  been  familiar  with  the  physical 
condition  of  Ohio  street  from  University  ave- 
nue to  Adams  street  from  1910;  that  the  street 
was  in  a  more  or  leas  rough  condition,  but 
was  traveled  right  along ;  that  there  was  a 
well-defined  wagon  road,  which  conRisted  of 
wagon  tracks,  excepting  the  south  end,  which 
is  more  of  a  Ipvel  country;  that  probably  two 
blocks  of  the  south  and  north  of  and  intersect- 
ing El  Cajon  avenue  had  been  graded  by  the 
property  holders;  this  would  cover  a  part  of 
plaintiff's  property;  that  some  hummocks  had 
been  cut  down  in  the  center  of  the  street  on 
plaintiff's  property;  that  the  balance  of  the  road 
was  passable;  that  he  could  not  say  whether 
there  was  anybody  living  on  the  plaintiff's  tract 
or  not;  that  there  were  some  furrows  plowed 
along  the  curb  line.  "In  most  places  there 
might  be  more  than  the  width  of  a  wagon 
track.  There  were  some  hummocks  or  round 
knolls  that  would  not  be  worn  enough  to  give 
room  enough  to  pass.  Take  it  all  through, 
there  was  plenty  of  room  for  two  vehicles  to 
pass  side  by  side.  The  street  was  roughed  out 
aU  the  way  through." 

Frank  Barber,  of  the  city  engineer's  office 
of  San  Diego,  testified  that  In  1909  he  bad 
set  stakes  at  the  street  comers  along  Ohio 
street  on  both  sides  of  the  street;  that  at 
that  time  the  brush  had  been  cut  oft  a  por- 
tion of  Ohio  street  30  or  40  feet  In  width  be- 
tween El  Cajon  and  Madison  avenues;  that 
there  was  a  passable  roadway  along  there; 
that  a  portion  of  the  street  had  been  closed 
and  the  hummocks  cut  off  by  a  road  grader, 
and  the  earth  shoved  into  the  center  to  make 
a  roadway  for  travel.  This  was  through 
plaintiff's  property. 

E.  J.  Walker,  the  superintendent  of  the 
respondent  contracting  company  which  did 
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the  work  of  grading  and  cnrbing  Ohio  street. 
testified  that: 

He  had  been  familiar  with  the  street  about 
2  years  before  the  work  was  done;  that  at 
the  time  the  work  was  done  from  Madison  on 
down  to  Monroe,  "although  a  little  rougher 
than  the  first  block  south  of  Adams,  stUl  that 
road  ran  on  down  through  there.  The  brush 
was  all  taken  out  of  it.  It  continued  on  down 
that  way  until  it  got  to  Meade  street.  That  is 
as  near  as  I  could  tell  you  how  I  found  the  road. 
The  brush  had  all  been  cleared  away.  We  did 
not  have  to  cut  any  brush  at  alL  There  was 
a  well-defined  roadway  when  I  went  there,  and 
the  public  had  been  using  it." 

From  this  testimony,  constmed  most  fa- 
vorably to  the  respondents,  it  appears  that 
plalntilTs  land,  consisting  of  a  little  over  six 
acres,  is  In  the  heart  of  a  subdivision  origi- 
naUy  made  in  1888;  that  all  the  streets  In 
this  subdivision  were  thus  dedicated  to  pub- 
lic use,  and  by  a  formal  ordinance,  not  here- 
inbefore referred  to,  accepted  by  the  dty; 
that  all  the  streets  in  the  tract  became  pub- 
lic streets,  save  only  In  that  part  of  the  tract 
which  was  set  apart  to  the  plaintiff's  prede- 
cessor by  a  decree  of  partition ;  that  In  con- 
nection with  the  subdivision  of  this  tract  the 
street  comers  were  indicated  by  surveyor's 
stakes;  that  plalntUTs  tract  of  land  com- 
pletely blocked  Ohio  street  and  Monroe  ave- 
nue. In  1006  there  was  a  well-deflned  wagon 
road  along  Ohio  street  through  plaintiffs 
property,  zigzagging  to  avoid  hummocks  In 
the  street,  but  confined  to  the  street.  This 
road  was  used  constantly  trim  that  time 
forward  by  all  who  found  occasion  to  do  so, 
and  during  the  entire  5  years  previous  to 
the  beginning  of  the  proceedings  to  Improve 
the  street  this  roadway  had  been  clearly 
marked  and  constantly  used.  It  is  evident 
that  the  actual  use  of  the  street  did  not 
extend  its  full  width  through  plaintiff's  prop- 
erty. The  road  was  "brushed  out"  the  80  or 
40  feet  in  width  In  1909,  and  to  the  full  widtb 
by  1912.  The  wagon  road  zigzagged  through 
the  plaintiff's  property,  but  was  confined  to 
the  80-foot  strip  claimed  by  the  dty  as  a 
street  The  distance  which  Ohio  street  trav- 
erses the  plalntifTs  property  was  about  430 
feet 

[1]  The  decree  of  1895,  quieting  the  title 
of  plaintiff's  predecessor  to  the  land  In  ques- 
tion, Is  strongly  relied  upon  by  the  appellant 
as  fixing  the  rights  of  the  parties  and  prevent- 
ing the  running  of  the  statute  of  limitations. 
Appellant  claims  that  "the  record  is  bare  of 
any  testimony  whatsoever  tending  to  show 
that  the  plaintiff  had  the  slightest  knowledge 
that  any  one  was  traveling  over  her  land 
at  all,  much  less  that'  any  one  was  doing  so 
under  the  adverse  claim  of  a  street  accord- 
ing to  that  duplicate  map  or  otherwise;" 
that  In  default  of  such  notice  or  of  any  ac- 
quiescence on  her  part  to  any  claim  of  the 
dty,  no  title  could  be  gained  by  adverse  user. 


Barnes  v.  Daveck,  7  CJal.  App.  487,  94  Pac 
779.  It  is  true  that  an  actual  intention  to 
dedicate  property  is  essential  to  such  dedi- 
cation. Smith  V.  San  Luis  Obispo,  95  Cal. 
463,  30  Pac.  591.  But  the  theory  on  which 
the  prescriptive  right  of  the  public  to  the 
street  is  based  is  that  from  an  adverse  user 
of  6  years  the  Intention  of  the  owner  to 
dedicate  the  property  to  such  use  la  con- 
clusively presumed,  and  the  mere  denial  on 
the  part  of  the  owner  of  any  Intention  to 
dedicate,  or  evidence  which  might  otherwise 
satisfy  the  court  that  there  was  no  such 
actual  intention,. cannot  be  considered  in  op- 
position to  the  title  acquired  by  the  public 
by  its  hostile  use.  Appellant  places  gre«t 
emphasis  upon  the  fact  that  the  map  filed 
with  the  lis  pendens  in  1904  in  the  office  of 
the  county  recorder  was  not  only  unauthoriz- 
ed by  her,  but  was  improperly  recorded.  We 
attach  no  significance  whatever  to  this  smp 
so  far  as  the  rights  of  the  parties  are  con- 
cerned. Plaintiff  was  not  in  any  manner 
bound  by  this  map,  and  Its  existence  on  the 
records  tends  to  explain,  though  not  to  Justi- 
fy, the  assessment  of  the  plaintiff's  land  by 
lot  and  block. 

[I]  From  the  foregoing  evidence  the  court 
was  Justified  In  finding  that  there  had  been 
a  public  use  for  6  years.  But  the  question 
remains.  Was  such  use  adverse ;  that  is,  under 
a  claim  of  right?  It  la  dear  from  the  evi- 
dence that  the  owner  was  never  notified  In 
any  way  of  such  a  claim,  and  was  relying, 
not  only  on  her  ownership  of  the  land,  but 
upon  a  decree  of  court  expressly  dedding 
that  the  dty  had  no  rights  therein.  After 
plaintiff  paid  her  taxes  in  the  fall  of  1907. 
she  ascertained  from  her  receipt  that  the 
land  was  assessed  in  accordance  with  the 
subdivision  theretofore  declared  by  the  court 
to  be  unauthorized  and  not  bringing  in  plain- 
tiff. Her  demand  that  the  property  be  as- 
sessed as  a  whole  was  refused.  If.  however, 
we  assume  that  this  act  of  the  assessor,  who 
bad  no  authority  or  control  over  the  public 
streets,  amounted  to  an  adverse  claim  of  right 
In  the  street  such  claim  was  brought  to  her 
attention  less  than  6  years  before  the  street 
Improvement  was  completed,  and  conse- 
quently cannot  aid  us  in  considering  the  char- 
acter of  the  use  from  January  to  July,  1907. 

[S]  Ai)pellant  claims  that  the  Judgment 
quieting  the  title  of  plaintiff  or  her  predeces- 
sor against  the  dty  estopped  the  latter  from 
making  the  claim  of  right  to  the  street  es- 
sential to  the  securing  of  title  by  adverse 
possession,  dtlng  Hintrager  v.  Smith,  89 
Iowa,  270,  56  N.  W.  456 ;  Larum  v.  Wllmer, 
35  Iowa,  244,  247.  and  that  thereafter,  in 
order  to  start  the  statute  of  llmltatlonB  run- 
ning, it  was  essential  that  actual  notice  be 
given  to  the  owner  of  the  Intention  to  dalm 
the  property  adversely  (dtlng  Root  ▼.  Wool- 
worth,  150  U.  S.  401,  414,  416.  14  Sup.  Ot 
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138,  87  li.  Ed.  112S),  and  that  prior  to  the 
giving  of  snch  notice  any  possession  by  the 
dty  would  be  held  permissive  only.  The 
role  stated  In  Hoot  v.  Woolworth,  supra.  Is 
dted  as  the  law  In  2  Corpus  Juris,  p.  163,  8 
299.  It  Is  also  followed  In  the  recent  case  of 
Mldldff  V.  Colton,  252  Fed.  420,  1G4  C.  C.  A. 
344,  and  was  followed  In  the  earlier  case  of 
Dupont  V.  Charleston  Bridge  Co.,  65  S.  C. 
S37,  44  S.  B.  86.  The  question  does  not 
seem  to  have  been  directly  raised  In  or  de- 
cided by  this  court  But  the  principle  relied 
upon  in  Boot  v.  Woolworth,  supra,  was  that 
in  the  decree  in  a  suit  to  remove  a  cloud  from 
the  title  by  whldi  a  conveyance  was  required 
to  be  made  by  the  defendant  to  the  plaintiff, 
the  situation  was  substantially  that  between 
a  grantor  and  grantee,  and  that  the  grantor, 
after  the  grant,  was  deemed  to  hold  in  sub- 
ordination to  the  claim  of  his  grantee.  In 
numerous  cases  in  this  state  involving  the 
adverse  possession  by  a  grantor  as  against 
a  grantee,  it  is  nowhere  held  that  actudl 
notice  of  the  adverse  possession  other  than 
that  derived  from  the  possession  itself  was 
essential/to  start  the  statute  of  limitations 
mnnlng.  In  all  of  these  cases  it  was  assum- 
ed, and  In  some  of  them  stated,  that  the  rule 
was  no  different  between  a  grantor  and  gran- 
tea  and  the  grantor  and  a  stranger.  Frank- 
lin T.  Dorland,  28  Cal.  175,  87  Am.  Dec.  Ill ; 
Borland  v.  Uagllton,  47  Cal.  485;  Lord  v. 
Sawyer,  57  Cal.  65;  Oarabaldi  v.  Shattuck, 
TO  Cal.  Bll,  11  Pae.  778;  Barker  v.  Clark, 
128  Cal.  181,  60  Pac.  677;  Allen  v.  Allen,  159 
Cal.  197,  118  Pac.  160;  Hodgklns  v.  People's 
Water  Co.,  177  Cal.  730,  171  Pac.  946.  For 
Instance,  In  Allen  v.  Allen,  supra.  It  is  said : 

"He  [the  grantor]  stood  in  relation  to  his 
title,  asserted  by  adverse  possession,  as  would 
any  other  adverse  claimimt,  and  it  was  neces- 
sary for  him  to  make  full  proof  of  all  the 
conditions  in  order  to  constitate  it." 

The  Supreme  Court  of  Texas  in  Thomson 
T.  Welsman,  98  Tex.  170,  82  S.  W.  603,  re- 
fused to  follow  Root  V.  Woolworth,  supra, 
npon  the  ground  that  the  matter  had  been 
determined  to  the  contrary  in  Pendleton  v. 
UcHains,  82  Tex.  Olv.  App.  576,  75  S.  W. 
849.    In  the  latter  case  it  was  said: 

"There  is  no  peculiar  aacredness  in  a  title 
to  land  obtained  through  a  judgment  that  lifts 
it  out  of  the  scope  and  purview  of  statutes  of 
limitation,  and  if  the  possession  be  adverse  for 
10  years,  whether  it  be  by  the  defendant  in  the 
Judgment  or  any  one  else,  it  will  perfect  a 
tiOe." 

It  Is  stated  In  Thomson  t.  Welsman,  supra, 
that— 

'This  court  has  held  a  vendor,  by  executed 
conveyance,  who  remains  in  possession  of  the 
land,  claiming  it  aa  his  own,  without  notice 
other  than  possession,  may  acquire  against  his 
vendee  a  titie  by  limitation." 


In  Hodgklns  v.  People's  Water  Co.,  supra, 
this  court,  in  holding  that  the  defendant  in 
an  ejectment  suit  could  gain  title  by  adverse 
possession  against  the  plaintiff,  although  the 
Judgment  was  in  favor  of  the  plaintiff,  cited 
the  case  of  Pendleton  v.  McMalns,  supra,  as 
authority  for  the  proposition  that — 

"Adverse  possession  of  land  for  10  years 
after  the  rendition  of  Judgment  in  an  eject- 
ment suit  where  no  writ  of  possession  was  is- 
sued, etablished  a  title  against  the  plaintiff 
independent  of  and  subsequent  to  the  right  of 
possession  adjudicated  in  the  ejectment  suit" 

[4]  Use  by  the  public  alone  may  be  snfiB- 
dent  to  create  a  highway.  Schwerdtle  v. 
County  of  Placer,  108  Cal.  589,  594,  595,  41 
Pac.  448.  But  such  use,  if  use  alone  Is  re- 
lied upon  to  establish  the  right  of  the  public, 
must  be  of  snch  a  character  and  under  such 
circumstances  as  to  indicate  clearly  to  the 
owner,  if  advised  thereof,  or.  If  not,  such 
as  might  be  readily  ascertained  by  the  owner, 
so  as  to  advise  the  ovmer,  knowing  the  char- 
acter of  the  use,  that  such  use  was  hostile 
and  adverse. 

[6]  The  point  at  issue  then  resolves  itself 
into  this  question :  Was  the  use  by  that 
portion  of  the  public  that  traveled  across 
plaintHTs  land  during  the  first  six  months 
of  1907  of  such  a  character  as  to  advise  the 
plaintiff,  if  she  had  known  thereof,  that  such 
use  was  under  a  claim  of  right?  We  conclude 
from  the  evidence  in  the  case  that  the  trial 
court  was  not  Justified  in  holding  that  the  use 
by  the  public  was  of  such  a  nature  as  to  give 
notice  that  the  use  was  under  a  claim  of 
right.  The  surrounding  country  was  almost 
uninhabited.  The  use  of  the  wagon  road 
across  plaintifTs  land  must  necessarily  have 
been  very  slight,  although  it~was  no  doubt 
sufficient  to  be  clearly  indicated  on  the 
ground.  The  street  was  unimproved  and  al- 
most Impassable.  The  i>lalntiff's  premises 
were  nnlncIoBed  and  unoccupied.  As  we  said 
in  San  IMego  v.  HaU,  179  Pac.  889: 

"  •  •  •  Something  more  than  a  mere  cas- 
ual user  must  be  shown  before  any  valid  dedi- 
cation will  be  Implied.  The  rule  upon  this  sub- 
ject— a  rule  to  the  measure  of  which  appellant's 
testimony  fails  to  reach— was  well  expres8<><i 
by  Mr,  Justice  Sloss,  speaking  for  the  court 
in  bank,  in  the  case  of  F.  A.  Hihn  Company  v. 
City  of  Santa  Cruz  and  Union  Traction  Com- 
pany, 170  Cal.  436-447,  150  Pac.  02-68:  'In 
order  to  constitute  a  valid  dedication,  there 
must  be  an  Intention  on  the  part  of  the  owner 
to  devote  his  property  to  the  public  use.  Cali- 
fornia Navigation  Co.  v.  Union  Transportation 
Co.,  126  Cal.  433,  46  L.  B.  A.  825,  68  Pac.  U30; 
Niles  V.  liOB  Angeles,  126  Gal.  572,  68  Pac. 
190.  It  is  true  that  this  intent  may  be  infer- 
red from  long  acquiescence  in  a  use  by  the 
public.  13  Cyc.  456.  But  where  land  is  un- 
indosed  and  uncultivated,  the  fact  that  the 
public  has  been  in  the  habit  of  going  npon  the 
land  will  ordinarily  be  attributed  to  a  license 
on  the  part  of  the  owner,  rather  than  to  tiis 
intent  to  dedicate.    18  Cyc.  484.'" 
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It  Is  conceded  Chat,  if  none  of  tbat  portion 
of  Oblo  street  extending  through  plaintiff's 
premises  is  a  public  street,  the  assessment 
upon  plaintiff's  property  Is  Invalid,  and  tliat 
the  judgment  should  be  rcTersed. 

Judgment  reyersed. 

We  concur:  ANGELLOTTI,  C.  J.;  Oli- 
NBY,  J.;  8HAW,  J.;  LAWLOR,  J.;  LEN- 
NON,  J. 


(184  Cal.  173) 

SECURITY   TRUST   &  SAVINGS   BANK   V. 
FIDELITY  &  DEPOSIT  CO.  OF  MARY- 
LAND et  al.    (L.  A.  5002.) 

(Supreme  Court  of  California.    Oct  20.  1920.) 

1.  Pleading  «=>422  —  Objection  for  want  of 
veriflcatlog  waived  by  proceeding  to  trial. 

Where  parties  proceed  to  trial  on  an  un- 
verified petition  or  answer  without  objection 
thereto,  thej-  are  held  thereby  to  waive  their 
right  to  object  to  the  want  of  verification. 

2.  Quardlan  and  ward  «=»  17— Failure  to  veri- 
fy petition  no  ground  for  collateral  attack 
on  order  of  appointment. 

Where,  after  filing  of  petition  for  appoint- 
ment as  guardian,  notice  was  given  and  bearing 
regularly  held,  the  defect  in  pleading  that  the 
petition  for  appointment  was  unverified  was 
waived,  and,  no  want  of  jurisdiction  being  dis- 
closed on  the  face  of  the  record,  the  order  of 
appointment  cannot  be  collaterally  attacked. 

3.  Guardian  and  ward  «=333— Money  paid  to 
guardian  on  mortgage  hold  payment  to  ward, 
satisfying  mortgage  released. 

Where  an  owner  borrowed  $11,000  on  her 
property  from  plaintiff's  assignor,  which  was 
$8,800  in  excess  of  the  amount  called  for  by 
a  mortgage,  wliich  she  had  previously  executed 
to  her  ward,  having  released  the  ward's  mort- 
gage in  order  to  obtain  the  $11,000  loan,  a 
direct  connection  is  traceable  between  the 
money  secured  by  plaintifTs  loan  and  the  re- 
lease of  the  ward's  mortgage,  and  equity  re- 
gards the  money,  to  the  extent  of  $2,200,  as 
paid  to  the  nse  and  benefit  of  the  ward,  and  if 
the  money  is  applied  by  the  guardian  for  oth- 
er uses,  such  misappropriation  amounts  to  em- 
bezzlement, for  which  the  person  who  paid  the 
money  to  Uie  guardian  cannot  be  held  account- 
able, under  Code,  §  2244,  and  the  ward  must 
look  to  the  guardianship  bond. 

4.  Mortgages  «s»  1 2 1— Mortgagee  may  not  en- 
force mortgage  for  mors  than  amount, 
though  liable  as  surety  for  mortgagor. 

Where  a  recorded  mortgage  and  loan  se- 
cured thereby  were  for  the  specified  sum  of 
$2,200,  the  owner  could  not  in  any  event  be- 
come entitled  to  enforce  the  mortgage  for  a 
greater  sum  than  the  $2,200,  with  interest,  re- 
gardless of  the  amount  paid  by  it  under  its 
obligation  as  surety  for  the  mortgagor. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
Cotmty;   Grant  Jackson,  Judge. 


Action  by  the  Security  Trust  &  Savings 
Bank  against  the  Fidelity  &  Deposit  Com- 
pany of  Maryland  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

E.  W.  Sargent,  W.  G.  Cooke,  and  S.  W. 
Odell,  all  of  T^s  Angeles,  for  appellant 

S.  E.  Vennilyea  and  S.  L.  Carpenter,  botli 
of  Los  Angeles,  for  respondents. 

LENNON,  J.  The  appeal  from  the  Judg- 
ment in  favor  of  the  defendant  in  this  action 
to  quiet  title  to  real  property,  situate  in  the 
dty  of  Los  Angeles,  Involves  a  determina- 
tion of  the  legal  effect  of  several  and  vari- 
ous transactions  appertaining  to  the  execu- 
tion, satisfaction,  and  release  of  certain  mort- 
gages upon  the  property  in  suit.  The  facts 
of  the  case  are  practically  undisputed,  and, 
as  revealed  by  the  pleadings,  proof,  and  find- 
ings, ase  these: 

Johanna  Agnes  Keffel,  the  owner  of  the 
property  in  suit,  through  whom  both  plain- 
tiff and  defendant  derive  their  respective 
claims  of  Interest  in  said  property,  being  In 
ill  health  and  believing  her  death  to  I>e  not 
far  off,  transferred  the  said  property  by  deed 
dated  and  delivered  March  2,  1906,  to  her 
son.  Max  Eeffel,  without  receiving  any  valu- 
able consideration  therefor,  and  the  legal  41- 
tie  thereto  remained  in  the  latter  until  De> 
cember  3,  1900.  At  the  time  of  this  convey- 
ance, Johanna  Agnes  Keffel  was  acting  as 
the  guardian  of  an  Incompetent  son,  and  the 
defendant.  Fidelity  Sc  Deposit  Company  of 
Maryland,  was  surety  on  her  guardianship 
bond  In  the  sum  of  $6,000.  A  portion  of  the 
funds  of  the  incompetent  which  came  into 
the  possession  of  the  guardian  were  misap- 
propriated by  her  and  applied  to  the  "pur- 
chase or  betterment"  of  the  real  property 
conveyed,  as  above  set  forth,  to  the  son  Max 
Keffel.  At  the  request  of  defendant,  and 
for  the  purpose  of  securing  the  restoration 
to  the  Incompetent  of  the  moneys  so  misap- 
propriated from  bis  estate,  Johanna  Agnes 
Keffel  caused  her  son.  Max  Keffel,  to  make 
a  promissory  note  in  the  sum  of  $2,200,  and 
to  execute,  as  security  therefor,  a  mort- 
gage upon  the  property  conveyed  to  him  as 
aforesaid,  both  bearing  date  December  2, 
1909.  The  note  was  payable  to  Johanna 
Agnes  Keffel;  the  mortgage  ran  to  said  Jo- 
hanna Agnes  Keffel,  as  guardian.  On  De- 
cember 3,  1909,  Max  Keffel  and  his  wife  re- 
conveyed  the  property  to  the  grantor,  Johan- 
na Agnes  Keffel,  without  consideration. 
Some  time  after  fhe  reconveyance  Johanna 
Agnes  Keffel  executed  a  mortgage,  dated 
April  20,  1911,  upon  the  same  property  to 
Mrs.  M.  J.  Turner,  to  secure  the  repayment 
of  $11,000,  borrowed  from  Mrs.  Turner  at  that 
time  by  Johanna  Agnes  Keffel.  This  lattet 
transaction  was  conducted  by  means  of  an 
escrow,  approximately  $9,000'  of  the  $11,000 
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being  need  to  pay  off  two  mortgages  which 
had  been  executed  and  recorded  prior  to  the 
execution  of  the  $2,200  mortgage  by  Max 
Keffel.  May  10,  1911,  after  these  two  prior 
mortgages,  together  with  certain  tax  liens, 
had  been  satisfied  and  released,  and  the  ex- 
Iienses  incident  to  the  escrow  had  been  paid, 
the  escrow  was  closed,  and  the  balance  of  the 
$11,000,  namely  $1,046.96,  was  paid  oyer  to 
Johanna  Agnes  Keffel.  Shortly  before  the 
closing  at  the  escrow,  to  wit,  May  6, 1911,  Jo- 
hanna Agnes  Keffel,  as  guardian,  released 
of  record  the  $2,200  mortgage,  which  had 
been  recorded  at  the  request  of  an  agent 
of  defendant  March  13,  1911.  Neither  the  ac- 
ceptance of  this  mortgage  by  the  guardian 
nor  Its  release  by  her  was  authorized  by  or- 
der of  court,  and  no  part  of  the  sum  secured 
thereby  was  ever  returned  to  the  ward's  es- 
tate. 

Johanna  Agnes  Keffel  died  intestate  in  Oc- 
tober, 1911,  leBTing  no  estate,  other  than  the 
aforesaid  real  property  and  $16  in  money.  On 
February  21,  1914,  Frank  N.  Goodman,  who 
subsequently  qualified  as  guardian  of  the  in- 
competent son,  instituted  an  action  on  the 
guardianship  bond  against  the  administrator 
of  Oie  estate  of  Johanna  Agnes  Keffel,  de- 
ceased, and  Fidelity  ft  Deposit  Company  of 
Maryland,  defendant  herein,  as  surety,  for 
the  recovery  of  the  money  misappropriated 
from  the  ward's  estate.  Judgment  was  ren- 
dered in  favor  of  the  ward  for  the  sum  of 
$3,645.40,  with  interest.  It  appearing,  upon 
petition  of  the  guardian,  that  an  appeal  was 
about  to  be  prosecuted  from  that  Judgmenf, 
the  court  authorized  and  empowered  the 
guardian  to  compromise  the  claim  arising 
from  said  Judgment  by  accepting  from  de- 
fendant Fidelity  ft  Deposit  Company  the 
sum  of  $2,500  in  complete  satisfaction  of  said 
judgment,  and,  on  receipt  of  this  sum,  to 
make  an  assignment  in  writing  to  defendant. 
Fidelity  ft  Deposit  Company,  of  all  Interest 
'of  the  ward  and  his  guardian  In  the  $2,200 
mortgage  executed  to  Johanna  Agnes  Kef- 
fel as  g^iardian.  This  assignment  was  duly 
executed  July  16, 1914,  and  the  mortgage  con- 
stitutes the  basis  of  defendant's  claim  of  an 
interest  In  the  property  in  suit  Plaintiff 
held  the  $11,000  Turner  mortgage  by  as- 
signment, and,  having  obtained  a  decree  of 
foreclosure  upon  said  mortgage  December 
S,  1914,  purchased  the  property  at  a  sale  held 
In  pursuance  of  the  decree.  Whether  or  not 
the  mortgage  assigned  to  defendant  can  be 
asserted  as  a  valid,  subsisting,  and  superior 
lien  upon  the  property  in  suit  is  the  problem 
propounded  for  solution. 

The  conclusions  of  law  of  the  trial  court 
were:  (1)  That  the  $2,200  mortgage  was  a 
valid  lien  on  the  premises,  created  fbr  the 
protection  of  the  Incompetent  and  to  secure 
the  restoration  to  Ids  estate  of  the  moneys 
misappropriated  by  the  guardian;  (2)  the 
marginal  release  of  this  mortgage  was  in- 


operative and  void;  (3)  the  estate  and  title 
of  plaintiff  in  the  said  premises  Is  Inferior 
and  subject  to  this  prior  subsisting  mort- 
gage ;  (4)  defendant,  by  right  of  subrogation 
and  legal  assignment,  is  the  owner  of  the 
$2,200  mortgage  and  entitled  to  enforce  the 
same  against  the  premises  to  the  extent  of 
the  amount  paid  by  it  in  satisfaction  of  the 
Judgment  In  favor  of  the  incompetent. 

[1,2]  It  appears  from  the  record  of  the 
guardianship  proceedings,  which  was  Intro- 
duced in  evidence,  that  the  petition  for  ap- 
pointment, upon  which  the  superior  court 
made  the  order  appointing  Johanna  Agnea 
Keffel  guardian  of  her  Incompetent  son,  was 
unverified.  The  failure  to  verify  the  peti- 
tion of  apiwintment  in  accordance  with  the 
requirements  of  section  1763  of  the  Code  of 
Civil  Procedure  amounted  to  no  more  than 
a  defect  in  pleading  and  the  verification  was 
not  a  Jurisdictional  requirement  for  the  mak- 
ing of  the  appointment.  Where  parties  pro- 
ceed to  trial  upon  an  unverified  petition  or 
answer  without  objection  thereto,  they  are 
held,  by  so  doing,  to  waive  their  right  to  ob 
Ject  to  the  want  of  verification.  People  v 
Rels,  76  Cal.  260,  275,  18  Pac.  309;  Hill  v 
Nerle,  29  Cal.  App.  473,  156  Pac.  981.  It  ap- 
pears that,  after  the  filing  of  the  petition  for 
appointment  as  guardian,  notice  was  duly  giv- 
en and  a  hearing  was  regularly  held,  and  the 
defect  In  pleading  was  therefore  waived,  and, 
no  want  of  Jurisdiction  being  disclosed  on  the 
face  of  the  recorfl,  the  order  of  appointment 
cannot  be  collaterally  attacked.  Isaacs  v. 
Jones,  121  Cal.  257,  261,  63  Pac.  793,  1101 ; 
In  re  Lundberg,  143  Cal.  402,  77  Pac.  156. 
For  the  purposes  of  this  case,  Johanna  Agnep 
Keffel  must  be  considered  the  duly  appoint 
ed  guardian  of  her  incompetent  son  and  sub 
Ject  to  the  rules  governing  such  a  guardian 

The  facts  of  the  case  are  substantiallj 
the  same  as  those  in  the  case  of  Cummings 
V.  Strobridge  Land  Syndicate,  160  Cal.  209, 
88  Pac.  901,  119  Am.  St.  Bep.  189.  There 
the  guardian  Iiad  embezzled  $2,000  of  the 
ward's  money  and  executed  a  mortgage 
upon  bis  own  land  In  favor  of  the  ward,  by 
way  of  securing  the  deficit.  Subsequently  the 
guardian  borrowed  $2,000  from  a  third  per- 
son, and,  without  authority  from  the  court, 
released  of  record  the  mortgage  previously 
executed  by  him  to  his  ward.  There  was  no 
agreement  that  the  guardian  was  to  apply 
the  money  received  from  the  new.  mortgagee 
to  the  extinguishment  of  the  ward's  mort- 
gage ;  he  stated,  however,  that  he  would  see 
that  the  ward's  mortgage  did  not  affect  the 
lien  of  the  new  morfgage,  and  it  was  the 
understanding  between  the  parties  that  the 
Hen  of  the  new  mortgage  should  be  a  first 
lien  upon  the  property.  It  was  held  that,  in- 
asmuch as  the  money  was  paid  by  the  subse- 
quent mortgagee  to  the  guardian  upon  the 
release  of  the  mortgage,  such  payment  would 
be  deemed  a  complete  satisfaction  of  the 
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mortgage,  although  the  money  was  never,' 
tn  fact,  received  by  the  ward.  In  that  case 
the  court  said: 

"But,  aside  from  this  and  other  like  qnes- 
tions  with  -which  the  case  abounds,  one  prop- 
osition is  determinatiTe  of  the  matter,  and 
upon  it  this  decision  may  rest.  Assuming  or 
conceding  that  the  note  and  mortgage  as  given 
to  the  ward  were  valid,  so  as  to  incumber  the 
land;  assuming,  also,  and  conceding  that  the 
release  of  this  mortgage  was  without  authority 
of  the  court;  conceding,  also,  that  the  witness 
Snyle  [the  guardian]  does  endeavor  •  •  • 
to  Lave  it  appear  that  he  did  not  pay  over  to 
his  ward  the  money  which  he  received  from 
the  Baird  mortgage — the  fact  remains  that 
equity  itself,  nnder  such  circumstances  as  those 
here  disclosed,  makes  such  payment  in  pursu- 
ance of  its  maxim  that  it  will  regard  as  done 
that  which  ought  to  have  been  done.  When 
the  money  for  the  release  of  this  mortgage 
came  into  Sayle's  hands,  it  was,  in  equity,  the 
ward's  money,  and  any  improper  use  which 
Sayle  thereafter  made  of  it  was  but  a  second 
embezzlement  of  the  ward's  funds." 

[3]  The  facts  of  the  present  case  bring  it 
within  the  rule  of  equity  thus  enunciated. 
The  owner  of  the  property  borrowed  $11,000 
upon  her  property  from  plaintiff's  assignor, 
which  was  $8,800  in  excess  of  the  amount 
oalied  for  by  a  mortgage  which  she  had  pre- 
viously executed  to  her  ward.  In  order  to 
obtain  this  $11,000  she  released  the  ward's 
mortgage,  and  therefore  there  is  traceable 
a  direct  connection  between  the  payment  of 
the  money  secured  by  plaintiff's  mortgage 
and  the  release  of  the  ward's  mortgage.  As 
a  result  equity  regards  the  money,  to  the  ex- 
tent of  $2,200,  as  paid  to  the  use  and  for  tlie 
benefit  of  the  ward.  If  the  money  Is  ap- 
plied by  the  guardian  to  other  uses,  such  mis- 
appropriation amounts  to  an  embezzlement 
on  the  part  of  the  guardian,  for  which  the 
person  who  pays  the  money  to  the  guardian 
cannot  be  held  accountable  (Civ.  Code,  S 
2244),  and  in  such  a  case  the  ward  must  look 
to  the  guardianship  bond  for  reimbursement. 

It  Is  true  that  there  were  mortgages  upon 
the  property  prior  In  time  of  execution  to 
the  ward's  mortgage,  which,  together  with 
the  taxes  and  other  items,  amounted  to  near- 
ly $10,000,  and  that  therefore  the  $11,000 
advanced  by  plalntlfTs  assignor,  was  insuffi- 
cient to  pay  both  the  ward's  mortgage 
and  these  additional  charges.  Bat  there  is 
no  proof  that  the  release  of  the  ward's  mort- 
gage was  executed  after  the  payment  of  the 
other  Hens.  The  escrow  was  begun  April 
24,  the  ward's  mortgage  was  released  May 
6,  and  an  escrow  statement  was  rendered 
May  10,  from  which  it  appeared  that  the 
liens  prior  to  the  ward's  mortgage  and 
certain  expenses  had  been  paid  by  that  date, 
leaving  a  balance  of  $1,046.  From  all  that 
appears,  the  ward's  mortgage  was  released 
prior  to  the  other  payments,  and  the  money 
which  was  the  consideration  for  that  re- 
lease was  later  misappropriated  to  the  pay- 


ment of  the  other  charges.  But,  however 
that  may  be,  there  was  no  contract  or  agree- 
ment which  prohibited  the  guardian  from 
putting  in  escrow  money  In  addition  to  that 
derived  from  the  new  mortgagee,  so  as  to 
render  the  sum  sufficient  for  the  extinguish- 
ment of  all  existing  liens  and  charges.  In 
fact,  it  was  the  duty  of  the  guardian  to  do 
this,  in  view  of  the  understanding  between  the 
parties  that  plaintiff's  assignor  was  to  be  giv- 
en a  new  first  mortgage  upon  the  property 
in  consideration  of  the  $11,000  loan,  and  the 
lender  had  the  right  to  assume  that  this  was 
done.  '  The  lender  was  not  required  to  go 
back  of  the  record  of  the  release  and  see  that 
the  money  called  for  by  the  mortgage  was 
actually  applied  to  the  deed  of  the  ward ;  all 
that  she  was  obliged  to  do  under  the  dr- 
cumstances  was  to  see  that  there  was  placed 
In  the  hands  of  or  to  the  credit  of  the  guardi- 
an the  amount  of  the  ward's  mortgage  and, 
having  done  so^  the  receipt  of  the  guardian, 
as  such,  was  a  sufficient  acknowledgment  of 
the  appropriation  of  that  amount  to  the  use 
of  the  ward's  estate,  and  thereupon  the  sat- 
isfaction of  the  mortgage  became  operative. 

The  cases  relied  upon  by  respondent  In  sup- 
port of  the  {mint  that  the  release  of  the  mort- 
gage to  the  ward  was  void  differ  from  the 
present  case  in  important  particulars.  In 
Aldrich  V.  Willis,  55  Gal.  81,  the  party  exe- 
cuting the  release  was  not  the  guardian,  and 
consequently  was  wholly  nnauthorized  to  rep- 
resent  the  minor.  In  Jennings  v.  Jennings, 
104  Cal.  150,  37  Fac.  794,  Inasmuch  as  the 
ward's  mortgage  was  released  several  months 
prior  to  the  execution  of  the  new  mortgage, 
and  the  loan  by  the  subsequent  mortgagee 
was  made  to  the  mortgagor  and  a  third  par- 
ty upon  their  Joint  promissory  note,  there  is 
no  indication  of  any  relation  between  such 
payment  and  the  release  of  the  mortgage 
to  the  ward.  The  mortgage,  as  appears  from 
the  syllabus  of  that  case,  was  released  with- 
out any  payment  whatever.  In  Martin  v. 
De  Ornelas,  139  Cal.  41.  72  Pac.  440,  it  was, 
in  effect,  agreed  between  the  person  advanc- 
ing the  nnoney  and  the  guardian  that  the 
debt  to  the  ward  was  not  to  be  paid,  but 
was  to  be  secured  by  a  new  mortgage  on 
different  property,  which  was  to  be  substi- 
tuted for  the  released  mortgage,  and,  of 
course,  the  ward  was  not  bound  by  this  un- 
authorized change  of  security,  but  could  elect 
between  the  two  mortgages. 

The  view  we  take  of  the  validity  of  the 
release  of  the  $2,200  mortgage  ren'lers  un- 
necessary any  consideration  of  plainUCTB 
various  contentions  with  regard  to  Its  right 
to  subrogation  and  the  legal  effectiveness  of 
the  ward's  mortgage  and  the  assignment 
thereof  to  defendant  Likewise  it  is  unnec- 
essary to  discuss  plaintiff's  assignments  of 
error  In  the  admission  of  evidence. 

[4]  The  Judgment  of  the  trial  court  de- 
creed: 
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•rrhat  defendant  Bidellty  &  Deposit  Company 
of  liaryland  ia  the  owner  of  said  mortgage  and 
entitled  to  enforce  the  same  against  said  prem- 
ises for  the  snm  of  $2,600  and  interest  there- 
on from  the  16th  day  of  Joly,  1914;  and 
*  *  *  that  the  estate  and  title  of  the  plain- 
tiff in  and  to  the  eoid  premises  is  subject  to 
the  Uen  of  said  mortgage  to  the  amount  of 
said  snm  of  $2,500  and  interest" 

The  recorded  mortgage  and  the  note  se- 
cnred  thereby  were  for  the  spedflc  snin  of 
^,200,  and  defendant  could  npt,  In  any 
event,  become  entitled  to  enforce  the  mort- 
gage for  a  greater  snm  than  $2,200,  with  In- 
terest, r^ardless  of  the  amount  paid  by  It 
mider  its  obligation  as  surety,  and  the  Judg- 
ment was  therefore  erroneous  In  this  addi- 
tional particular. 

Since  defendant's  mortgage  does  not  con- 
stitute a  valid  and  subsisting  lien  upon  the 
premises,  the  Judgment  In  favor  of  defend 
ant  must  be  reversed. 


We  concor:  ANGBLLOTTI,  O. 
BUB,  J.;  OLNBT,  J.;  SHAW. 
LOB,  J. 


Wll/- 
LAW- 


084  CaL  180) 

E.  CLEMENS  HORST  CO.  V.  INDUSTRIAL 
ACCIDENT  COMMISSION  OF  CAL- 
IFORNIA et  al.    (8.  F.  9319.) 

(Snpreme  Court  of  California.    Oct.  20,  1920. 
Bebearing  Denied  Nov.  18,  1920.) 


9=>352  —  Employer's 
within    CompMsatlon 


1.  Master  and  servant 
"serloBS  mlscondnet" 
Aet  defined. 

"Serious  mlscondnet"  of  an  employer  with- 
in Workmen's  Compensation  Act,  S  6b,  au- 
thorizing increased  compensation,  means  con- 
duct which  the  employer  either  knew  or  should 
have  known  to  be  conduct  likely  to  jeopardise 
the  safety  of  his  employes. 

2.  Master  and  servant  «=>352  —  Employer's 
"wlllfnl  nlscondnot"  within  Conpensatlon  Act 
daftaad. 

An  employer's  serious  misconduct,  canaiag 
injory  to  his  employe  and  Justifying  the  award 
of  increased  compensation  under  Workmen's 
Compensation  Act,  |  6b,  is  "willful,"  particular- 
ly with  reference  to  the  requirement  of  knowl- 
edge to  the  employer,  though  the  evidence  does 
not  show  positively  that  the  employer  was  noti- 
fied of  the  unsafe  condition,  if  it  appears  from 
the  circumstances  that  the  acts  of  omission  or 
commission  evinced  a  disregard  for  the  safety 
of  others  and  willingness  to  inflict  the  injury 
complained  of,  as  a  failure  to  guard  shafting, 
in  directing  violation  of  a  general  safety  order 
of  the  Industrial  Accident  Commission. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Willful.] 

3.  Master  and  servant  «=3352— Employer's  "of- 
ficer" chargeahle  with  misoonduot  within 
Compensation  Act  daflned. 

Workmen's  Compensation  Act,  S  6b,  au- 
thorising increased  compensation  where  the  em- 


pIoy«  is  injured  by  reason  of  serious  and  wfll- 
fnl  misconduct  on  the  part  of  an  executive  or 
managing  "officer"  of  a  corporation,  by  "offi- 
cer" means  a  person  in  the  corporation's  em- 
ploy, either  elected  or  appointed,  invested  with 
the  general  conduct  and  control  in  a  particular 
place  of  the  business,  the-  word  not  being  used 
in  its  technical,  legal  sense  as  one  elected  or 
whose  office  is  provided  for  by  articles  of  In- 
corporation or  by-laws. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Officer.] 

4.  Master  and  servant  «=>405(l)  —  Evidenos 
held  to  show  accidental  Injury  by  "serious  and 
willful  misconduct  of  executive  or  managing 
officer,"  within  Compensation  Act. 

Evidence  held  to  sustain  the  Industrial 
Commission's  finding  that  the  accidental  injury 
to  an  employ^  caught  in  a  revolving  shaft  was 
the  result  of  the  "serious  and  willful  miscon- 
duct of  an  executive  or  managing  officer"  of  ths 
corporate  employer,  justifying  increased  com- 
pensation under  Workmen's  Compensation  Act. 
I  6b. 

5.  ConstltvHenal  law  «=s>48— Presamptlont  to 
be  Indulged  In  favor  of  validity  of  act 

All  presumptions  are  to  be  indulged  in  fa- 
vor of  the  validity  of  an  act  of  the  Legislature. 

6.  Master  and  servant  «=>347  —  Workmen's 
Compensation  Act  provision  for  additional  al- 
lowance for  willful  misoonduot  of  employer 
held  constitutional. 

Const  art  20,  I  21,  empowering  the  Leg- 
islature to  create  a  liability  on  the  part  of 
employers  to  compensate  employes  for  injuries 
received  irrespective  of  the  fault  of  either  par- 
ty, authorized  the  enactment  of  Workmen's 
Compensation  Act,  {  6b,  providing  for  compen- 
sation, increased  by  one-half  in  case  the  inju- 
ries were  caused  by  willful  and  serious  miscon- 
duct of  the  employer. 

In  Bank. 

Application  for  certiorari  by  the  B.  Clem- 
ens Horst  Company,  a  corporation,  the  em- 
ployer, to  review  an  order  of  the  Industrial 
Accident  Commission  of  the  State  of  Cali- 
fornia, awarding  compensation  for  Injuries 
to  Mrs.  La  Verne  Hamilton,  the  employ^. 
Award  affirmed. 

Behearlng  denied  In  bank ;  ANGBLLOTTI, 
O.  X,  dissenting. 

Edward  C.  Harrison  and  Maurice  B.  Har^ 
rlson,  both  of  San  Francisco  (Arthur  W.  Bol- 
ton, of  San  Francisco,  of  counsel),  for  peti- 
tioner. 

A,  B.  Graupner,  of  San  Francisco  (Warren 
H.  Pillsbury,  of  San  Francisco,  of  counsel), 
for  respondents. 

LAWLOB,  J.  This  cause  is  before  us  on 
a  writ  of  certiorari  issued  upon  the  applica- 
tion of  petitioner,  E.  Clemens  Horst  Compa- 
ny, a  corporation,  to  review  an  award  made 
on  October  24,  1919,  by  the  respondent  In- 
dustrial  Accident  Commission   in   favor   of 
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respondent  Mrs.  La  Verne  Hamilton  as  com- 
pensation for  Injuries  sustained  by  ber  on 
June  7,  1910,  wbile  in  petitioner's  employ. 
The  sum  of  $8.89,  payable  weekly  in  ad- 
vance, was  awarded  to  her  against  the  Ocean 
Accident  &  Guarantee  Corporation,  petition- 
er's Insurance  carrier,  as  "a  temporary  total 
disability  Indemnity,"  and  one-balf  of  that 
sum,  $4.46,  also  payable  weekly  In  advance, 
was  awarded  her  against  petitioner  as  addi- 
tional compensation  by  reason  of  the  fact, 
as  found  by  the  commission,  that  her  Injuries 
were  occasioned  by  petitioner's  "serious  and 
willful  misconduct." 

The  said  insurance  carrier  is  not  a  party 
to  this  proceeding,  and  the  only  question  pre- 
sented Is  as  to  the  validity  of  the  award  of 
additional  compensation  against  the  petition- 
er. The  latter'B  contentions  are:  (1)  That 
section  6(b)  of  the  Workmen's  Compensation 
Act  (St.  1017,  p.  834)  is  unconstitutional; 
and  (2)  "that  even  if  this  section  were  valid, 
there  is  no  evidence  of  'serious  and  willful 
misconduct  •  •  •  on  the  part  of  an  ex- 
ecutive or  managing  oflScer'  of  the  petitioner 
corporation,  and  that  therefore  the  commis- 
sion was  without  jurisdiction  to  make  the 
award." 

At  the  date  of  the  accident  Mrs.  Hamilton 
was  employed  In  petitioner's  vegetable  drying 
plant  near  Wheatland,  Yuba  county,  which 
had  been  built  about  three  months  before. 
B.  Clemens  Horst  was  petitioner's  president 
and  gen«'al  manager.  George  E.  MlUer  was 
general  superintendent  of  petitioner's  ranch- 
es. It  appears  that  he  was  not  a  director  or 
stockholder  of  petitioner.  T.  L.  Conrad  was 
superintendent  of  the  plant  at  Wheatland, 
and  was  neither  a  director  nor  a  stockhold- 
er of  iietltioner.  When  Mrs.  Hamilton  was 
injured  she  was  working  on  a  small  plat- 
form raised  about  two  feet  from  the  floor  of 
the  plant  It  was  her  duty  to  watch  a  con- 
veyor belt  which  passed  in  front  of  her,  and 
upon  which  potatoes  were  being  carried  from 
a  peeling  machine  to  a  "sllcer"  about  two 
feet  to  her  left,  and  to  pick  out  and  pare 
those  potatoes  which  had  not  been  properly 
treated  by  the  peeling  machine.  Directly 
over,  and  parallel  to  the  conveyor  belt,  and 
about  5^  feet  above  the  platform  on  which 
she  was  standing,  was  a  rapidly  revolving 
shaft  which  operated  the  various  machines 
in  the  plant.  This  shaft  was  protected  by 
a  board  on  the  side  nearest  the  employe, 
but  was  unprotected  below.  The  accident  oc- 
curred under  these  circumstances:  About  8 
p.  m.  the  mouth  of  the  "sllcer"  at  Mrs.  Ham- 
ilton's left  became  clogged.  Leaning  over  the 
belt  and  under  the  shaft,  she  reached  out  to 
clear  the  potatoes  away  from  the  "sllcer." 
In  this  position  her  hair  was  caught  by  the 
shaft  and  pulled  from  her  bead,  so  that  she 
was  completely  scalped.  It  Is  admitted  by 
petitioner  that  "the  accident  happened  in  the 
coarse  of  her  employment,  and  no  question  is 
made  of  her  right  to  recover  compensation." 


1.  We  shall  first  consider  petitioner's  claim 
that  the  finding  that  the  injury  was  caused 
by  the  employer's  serious  and  willful  miscon- 
duct Is  not  supported  by  the  evidence.  Sec- 
tion 6(b)  of  the  Workmen's  Compensation  Act 
(Stats.  1917,  p.  834 ;  Deerlng's  General  Laws, 
Consol.  Supp.  1917-1919,  Act  2143c,  p.  1392), 
as  it  stood  at  the  time  of  the  accident,  read 
In  part: 

"Where  the  employs  is  injured  by  reason  of 

•  •  *  serious  and  willful  misconduct  ♦  •  • 
on  the  part  of  an  execntive  or  managing  officer 
[of  a  corporation],  the  amount  of  compensation 
otherwise  recoverable  for  injury  or  death,  as 
hereinafter  provided,  shall  be  increased  one- 
half:  •  •  •  Provided,  however,  that  said  in- 
crease of  award  sliall  in  no  event  exceed  twen> 
ty-five  hundred  dollars." 

The  conunlsslon  has  found  on  this  point: 

"(8)  That  at  the  time  of  said  injury,  the  em- 
ployer was  a  corporation.  That  the  employer 
by  its  executive  and  managing  officers  con- 
structed said  plant  and  placed  therein  the 
transmission  shafting  upon  which  applicant  waa 
injured,  parallel  to  and  directly  over  the  belt 
upon  whicli  applicant  worked,  at  a  height  on 
a  level  with  her  eyes  and  wltliout  any  guard  or 
protection  on  the  under  side  thereof.  That 
applicant's  work  required  her  to  bend  forward 
with  iier  Iiead  beneath  said  shafting,  and  it  was 
necessary  for  her  to  stoop  to  do  so.  That  her 
hair  waa  thereby  brought  Into  close  proximity 
to  the  unguarded  portion  of  said  shafting,  which 
was  at  all  times  revolving  rapidly.  That  said 
shafting  was  at  all  times  herein  mentioned 
maintained  in  said  condition  by  said  employer 
through  its  executive  and  managing  officers  and 
by  •said  Miller  and  Conrad.  That  said  con- 
struction and  maintenance  were,  and  each  of 
them  was,  a  direct  and  open  violation  of  the 
provisions  of  sections  33,  34,  35,  and  36  of  the 
Workmen's  Compensation,  Insurance,  and  Ssfe- 
ty  Act  of  1917.  That  the  duty  owed  by  said 
employer  and  its  executive  and  managing  offi- 
cers to  employes,  under  the  said  provisions, 
cannot  be  delegated  by  them,  or  any  of  them  so 
as  to  free  them,  or  any  of  them,  from  respon- 
sibility for  the  violation  of  said  duty,  and  un- 
der the  ruling  in  the  case  of  Fidelity  &  Deposit 
Co.  of  Maryland  v.  Industrial  Accident  Commis- 
sion, 171  Cal.  728,  154  Pac.  834,  L.  R.  A. 
1916D,  003,  constituted  serious  and  willful  mis- 
conduct on  the  part  of  said  employer.  That 
said  serious  and  willful  misconduct  was  the 
proximate  cause  of  said  injury. 

"That  said  construction  and  maintoiance  were 
further  In  violation  of  General  Safety  Order 
No.  6(a)  of  the  Industrial  Accident  Commis- 
sion, then  in  full  force  and  effect,  which  pro- 
vides that:  ■*  *  *  All  transmission  shaft- 
ing, either  horizontal  or  vertical,  In  workrooms 

*  *  *  and  located  within  seven  feet  of  the 
floor  or  platform,  must  be  guarded.' 

"That  said  violation  of  said  safety  order  con- 
stituted serious  and  willful  misconduct  on  the 
part  of  the  executive  and  managing  officers  of 
said  corporation,  and  of  said  corporation,  and 
was  the  proximate  cause  of  said  injury. 

"That  therefore  applicant  is  entitled  to  have 
her  compensation  for  said  injury  increased  one- 
half  under  section  6(b)   of  said  act,  said  in- 
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crease  to  be  paid  by  said  employer,  and  not  by 
said  insurance  carrier." 

Tbe  qaestion,  tben,  Is:  Does  tbe  evidence 
sustain  this  finding? 

Mrs.  Hamilton  testified  that  Slie  had  been 
engaged  in  this  particular  work  for  ten  days 
prior  to  the  accident;  that  on  the  day  in 
question  two  foremen  had  told  her  "to  watch 
to  see  that  it  [the  belt]  didn't  stop  up  at  the 
end,"  where  it  dumped  the  potatoes  into  the 
"sUcer":  that  she  could  not  reach  that  end 
of  the  belt  without  stooping  under  the  shaft ; 
that  when  she  commenced  to  work  at  this 
plant  she  had  been  told  "the  general  nature 
of  the  work,  but  not  Just  what  I  was  to  do" ; 
that  she  had  not  seen  any  signs  on  the  prem- 
ises warning  employes  against  approaching 
the  machinery;  and  that  she  had  not  "tried 
to  take  potatoes  out  of  the  slicer"  except  on 
tbe  occasion  when  she  was  injured. 

Mm.  Daisy  Cope  testified  that  she  had  been 
working  on  the  same  belt  as  Mrs.  Hamilton ; 
that  the  revolving  shaft  which  caused  the  lat- 
tor's  injuries  was  "right  over  the  belt"  on  a 
level  with  her  eyes;  that  no  one  had  called 
her  attention  to  any  danger  signs  in  the  plant, 
and  that  she  Iiad  seen  none ;  that  prior  to  the 
accident  she  herself  had  felt  the  suction  from 
tbe  revolving  shaft  tugging  at  her  hair,  but 
had  not  spoken  about  It  to  her  fallow  em- 
ployes; that  she  had  not  been  warned  "t6 
look  out  for  the  shaft";  that  "the  shaft  Is 
right  over  tbe  bAt,  and  If  you  are  not  care- 
ful yon  would  raise  up  under  it";  that  the 
board  protecting  the  shaft  on  the  side  near- 
est her  was  "right  even"  with  her  head; 
that  there  was  sufllclent  distance  between 
the  shaft  and  the  belt  at  tbe  point  where 
the  witness  worked  so  that  her  hair  would 
not  become  entangled  in  the  shaft  unless  she 
leaned  over  the  belt,  but  that  the  belt  ran 
'Upward"  as  It  approached  Mrs.  Hamilton's 
position,  "and  It  was  closer  to  the  shaft 
there  than  it  was  where  I  was." 

Mrs.  A.  M.  Parker  stated  tbat  at  the  time 
tbe  applicant  was  Injured  she  was  "fore- 
lady,  overseeing  the  work";  that  she  had 
not  instructed  Mrs.  Hamilton  "to  be  care- 
ful or  about  the  machinery  in  any  way"; 
tbat  she  did  not  remember  seeing  any  warn- 
ing signs  in  the  plant;  that  the  "slicer" 
frequently  became  dogged;  tbat  she  did  not 
know  whose  duty  It  was  to  clear  the  ma< 
cblne  In  such  cases,  but  that  tbe  "day  boss" 
bad  told  Mrs.  Hamilton  to  do  so;  tbat  in 
order  to  do  so  she  would  have  to  lean  over 
the  belt  so  that  her  head  "came  right  under 
tbe  shaft";  that  within  a  few  days  after 
this  accident  the  shaft  was  boxed  in;  that 
she  (the  witness)  had  a  pole  which  she  often 
tised  to  clear  potatoes  from  the  "slicer,"  but 
tbat  this  was  not  generally  known  among  the 
employ^,  and  that  "the  most  of  the  time  I 
used  It  was  after  she  got  hurt";  and  tbat 
tbe  pole  was  not  located  so  that  Mrs.  Ham- 
ilton could  use  it.    When  recalled  by  peti- 


tioner, she  admitted  that  no  instructions  had 
been  given  to  any  one  except  to  the  appli- 
cant to  clear  tbe  "slicer,"  and  stated  that 
she  herself  had  not  been  told  to  do  it  un- 
til after  Mrs.  Hamilton  was  Injured,  but 
that  during  the  10  days  prior  to  the  accident 
she  frequently  used  the  pole  to  keep  tbe 
mouth  of  the  machine  dear. 

Mrs.  Marion  Sherman,  who  was  working 
about  6  feet  from  Mrs.  Hamilton  when  the 
latter  was  hurt,  testified  that  she  had  not 
been  Instructed  as  to  whose  duty  It  was  to 
keep  fhe  "slicer"  dear,  but  that  "any  one 
who  was  working  on  that  end  of  the  belt, 
right  there,  they  was  to  keep  the  potatoes 
moving";  that  she,  too,  bad  noticed  tbe 
effect  of  the  shaft  on  her  hair  when  she 
stood  erect;  that  the  shaft  was  about  2V& 
feet  above  the  belt :  and  that  any  one  work- 
ing in  front  of  the  belt  would  naturally  stoop 
under  the  shaft  In  order  to  readi  tbe  mouth 
of  the  "sUcer." 

T.  L.  C<mrad  testlQrlng  for  petitioner,  stated 
tbat  he  was  "fairly  familiar"  with  conditions 
at  the  plant;  that  the  distance  between  the 
shaft  and  the  platform  on  whldi  Mrs.  Ham- 
ilton was  working  was  about  6%  feet;  that 
after  tbe  acddent  tbe  shafting  was  boxed  in 
at  his  direction;  tbat  one  Boyd  was  tbe 
night  foreman  at  the  plant  under  him ;  that 
tbe  "slicer"  occasionally  became  clogged; 
that  It  was  Mrs.  Parker's  duty  to  keep  it 
clear,  and  not  the  duty  of  an  employs  sta- 
tioned where  Mrs.  Hamilton  was;  that  be 
did  not  know  whether  or  not  his  foremen, 
who  were  "supposed  to  Instruct  these  «n- 
ployfis  when  they  went  to  work  about  their 
duties,"  had  given  these  or  other  instruc- 
tions; that  "we  had  signs  up  in  regard  to 
the  safety  of  the  machinery";  that,  so  far 
as  he  knew,  Horst  himself  had  no  knowl- 
edge of  the  dangerous  position  of  the  shaft; 
that  surface  of  the  shafting  was  smooth; 
tbat  be  had  never  seen  "any  woman  working 
In  the  same  position  Mrs.  Hamilton  was 
cleaning  the  slicer";  that  "she  had  no  busi- 
ness there,"  clearing  the  mouth  of  tbe  ma- 
dilne;  and  that  a  woman  working  "below" 
Mrs.  Hamilton  on  another  belt  had  been  in- 
structed by  him  and  by  the  foreman  to  keep 
the  "slicer"  from  becoming  clogged.  On 
cross-examination  he  stated  tbat  prior  to 
the  accident  he  bad  frequently  noticed  the 
position  of  the  shaft;  tbat  he  had  been  on 
the  platform  where  Mrs.  Hamilton  worked, 
and  had  seen  that  the  shaft  was  "open  un- 
derneath and  on  the  back,"  although  there 
were  two  boards  "in  front";  that  he  had 
never  called  the  attention  of  Horst  or  Mill- 
er to  the  position  of  the  shaft ;  that  be  bad 
never  told  any  other  foreman  "to  cover  it  up 
or  box  it  In";  that  he  thought  Horst  was 
in  tbe  East,  and  had  not  been  In  the  plant 
before  tbe  acddent;  and  tbat  be  himself 
bad  considered  the  plant  "as  ready  to  run 
and  absolutely  safe." 
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George  E.  Miller,  also  a  witness  for  peti- 
tloner,  testified  that  be  bad  inspected  the 
Wheatland  plant  "simply  in  a  general  way 
by  going  through  It  and  seeing  it  in  opera- 
tion. The  Instruction  to  the  builders  at  the 
time  it  was  built  was  to  house  in  eyorythlng 
they  considered  dangerous.  •  •  ♦  I  know 
that  we  didn't  consider  it  was  necessary  to 
inclose  shafts  where  the  shaft  was  over  the 
belt,  so  that  one  would  have  no  business  to 
be  In  there.  Of  course,  there  are  dangerous 
places  in  any  plant  or  any  machine  when  you 
get  In  that  dangerous  position,  but  we  didn't 
consider  it  was  necessary  to  put  boards  un- 
derneath the  shaft  where  the  shaft  was  bacl; 
of  or  over  the  conveyor."  He  further  testi- 
fied that  the  plant  had  not  been  built  from 
plans  or  spedflcatlons,  but  from  general  in- 
structions; that  he  had  never  made  a  spe- 
cial survey  of  the  plant ;  that  he  frequently 
visited  the  various  ranches  under  Iiis  snper- 
vislon,  and  "had  them  make  changes  wher- 
ever 1  thought  they  were  necessary";  that 
he  bad  seen  the  revolving  shaft,  but  had  not 
noticed  there  was  no  guard  underneath  it; 
and  that  "the  handling  of  the  plant  and  oper- 
ation of  it"  was  left  to  Conrad. 

Eorst  testified  that  he  had  given  Miller  In- 
stmctions  "to  look  out  for  the  safety"  of  the 
employes;  that  no  report  had  been  made  to 
him  as  to  any  dangerous  conditions  in  this 
plant;  that  he  knew  practically  nothing  of 
the  exact  condition  of  the  works  other  than 
as  be  was  advised  by  Miller  and  Conrad; 
that  prior  to  the  injury  his  attention  had  not 
been  called  to  this  shafting,  although  on 
many  occasions  he  had  been  through  the 
plant  'in  a  casual  way";  and  that  his  eus- 
tom  was  to  give  MUler  "general  instructions," 
and  "leave  it  up  to  his  judgment  to  see  that 
the  work  is  carried  out"  As  to  Miller's  pow- 
ers as  superintendent  be  Btated  "he  has  got 
no  authority  except  what  authority  I  gave 
blm." 

Miss  Viva  Jessnp,  who  worked  next  to  Mr& 
Hamilton,  stated  that  she  had  not  known  of 
any  Instructions  being  given  to  any  one  as 
to  the  cleaning  of  the  "slicer" ;  that  she  did 
not  remember  seeing  any  "safety  signed'  In 
the  building;  and  that  she  bad  never  beard 
any  one  say  that  the  shaft  was  in  a  danger- 
ous position. 

Subdivision  (2)  (a)  of  section  1  of  the  Eng- 
lish Workmen's  Compensation  Act  of  1906  (St. 
6  Edw.  VII,  c.  68)  provided  that  if  the  injury 
to  an  employ^  "is  attributable  to  the  serious 
and  willful  misconduct  of  that  workman,  any 
compensation  *  *  •  shall,  unless  the  In- 
Jury  results  In  death  or  serious  and  perma- 
nent disablement,  be  disallowed."  In  discuss- 
ing what  is  meant  by  "serious  and  willful 
misconduct,"  Beven,  In  his  Workmen's  Com- 
pensation, page  394,  considers  separately  the 
terms  "serious"  and  "willful,"  and  we  think 
our  consideration  of  the  evidence  may  prop- 
erly be  fhna  divided. 


[1]  The  first  question  presented  is,  then. 
Was  the  commission  Justified  In  finding  that 
the  petitioner  was  guilty  of  "serious  miscon- 
duct"? There  is  no  statutory  definition  of 
this  term.  In  this  connection  we  may  again 
quote  from  Beven,  page  401: 

"To  constitute  'aerions  misconduct,'  it  is 
probable  that  the  Legislature  intended  to  sig- 
nify conduct  that  an  average  workman  in  being 
guilty  of  either  would  know,  or  ought  to  know, 
if  he  turned  bis  mind  to  consider  the  matter,  to 
be  conduct  likely  to  jeopardize  his  own  and  his 
fellow  workman's  safety." 

In  our  opinion  the  serious  misconduct  of 
an  employer  under  our  statute  may  be  sim- 
ilarly defined.  There  should  be  no  difference 
in  principle  between  the  degree  of  care  re- 
quired of  an  employer  and  that  exacted  from 
an  employ^.  "Serious  misconduct"  of  an  em- 
ployer must  therefore  be  taken  to  mean  con- 
duct which  the  employer  either  knew,  or 
ought  to  have  known.  If  be  had  turned  his 
mind  to  the  matter,  to  be  conduct  likely  to 
Jeopardize  the  safety  of  his  employes.  It 
seems  clear  that,  according  to  this  test,  ttte 
commission  was  amply  warranted  in  finding 
tliat  the  maintenance  of  the  improperly  pro- 
tected shafting,  immediately  over,  and  in 
dose  proximity  to,  the  conveyor  belt,  was 
such  serious  misconduct  Mrs.  Hamilton's 
testimony  that  she  had  been  instructed  to 
keep  the  belt  and  the  "slicer"  clear  is  nncon- 
troverted,  and  It  plainly  appears  from  the 
testimony  of  the  other  employ^  that  in  order 
to  do  so  it  was  natural  that  she  should  lean 
over  the  beU,  thereby  bringing  Iier  head  in 
dangerous  proximity  to  the  revolving  shaft 
Mrs.  Sherman  testified  that  It  was  the  cna- 
tom  in  the  plant  for  the  emidoyft  who  worlced 
in  Mrs.  Hamilton's  position  to  "keep  the  po- 
tatoes moving,"  and  she  and  Mrs.  Cope  stat- 
ed that  they  had  frequently  felt  the  suction 
of  the  revolving  shaft  tugging  at  their  lialr. 
From  the  evidence  which  we  have  summa- 
rized we  cannot  bold  that  the  commission 
was  not  Justified  in  finding  that  the  place  at 
which  the  employ^  was  required  to  work  was 
unsafe.  Under  the  evidence  the  finding  of 
serious  misconduct  implies  that  the  condi- 
tions of  the  employment  were  patently  nn- 
safe.  If  this  be  true,  we  know  of  no  rule 
under  which  petitioner  may  claim  that,  pass- 
ing for  the  time  l)eing  the  question  of  the 
penalty.  It  is  not  primarily  liable  for  result- 
ing injuries.  It  is  so  well  settled  as  to  re- 
quire no  citation  of  authority  that  petitioner 
was  charged  with  the  duty  of  maintaining  a 
safe  place  for  its  employes  to  work,  and  we 
do  not  think  it  can  be  said  the  evidence  is 
Insufficient  to  establish  serious  misconduct, 
in  that  petitioner's  officers  knew,  or  ought  to 
have  known,  If  they  had  turned  their  minds 
to  consider  the  matter,  of  the  conditions  un- 
der which  Mrs.  Hamilton  was  required  to 
work, 

[2]  Next,  as  to  whether  sacb  serious  mis- 
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condiict  was  "wUlfnl."  It  lias  frequently 
been  said  that  willful  mlscondnct  involves  the 
knowledge  of  tbe  person  that  the  thing  which 
he  Is  doing  Is  wrong.  Lewis  v.  G.  W.  By.  Co., 
L.  R.  3  Q.  B.  D.  185 ;  In  re  Bums,  218  Mass. 
8, 106  N.  B.  601,  Ann.  Gas.  1916A,  787;.  Riley 
V.  Stand.  Ace.  Ins.  Co.,  227  Mass.  65,  116  N, 

B.  259;  BecUes*  Case,  280  Mass.  272,  11»  N. 
E.  653.  Conceding  that  knowledge  is  re- 
quired, it  seems  to  us  that  in  order  to  prove 
the  requisite  knowledge,  It  is  not  necessary 
for  the  evidence  to  show  positively  that  the 
person  was  notified  of  the  unsafe  condition  of 
his  premises,  but  that  it  Is  sufficient  If  it  ap- 
pears that  the  circumstances  surrounding  the 
act  of  commission  or  omission  are  such  as 
"evinced  a  reckless  disregard  for  the  safety 
of  others,  and  a  willingness  to  inflict  the  In- 
Jury  complained  of."  Railway  Co.  v.  Bryan, 
107  Ind.  61,  7  N.  E.  807.    See.  also,  Pittsburgh, 

C,  C  A  St  L.  Ry.  Co.  v.  Judd,  10  Ind.  App. 
213,  36  N.  E.  775.  According  to  the  findings, 
the  failure  to  guard  the  shafting  was  In  di- 
rect violation  of  a  general  safety  order  of  the 
commission.  It  Is  not  contended  that  the 
making  of  this  regulation  was  not  within  the 
power  of  the  commission,  and,  by  sections  48 
and  49  of  the  Workmen's  Compensation  Act, 
Buch  orders  "are  conclusively  presumed  to  be 
reasonable  and  lawfuL"  In  the  face  of  the 
evidence  it  cannot  be  held  that  the  finding 
that  petitioner  was  guilty  of  serious  and  will- 
ful misconduct  In  maintaining  the  unguard- 
ed shafting  is  without  support 

[3]  It  only  remains  to  consider  in  this  con- 
nection whether  such  misconduct  was  that  "of 
an  executive  or  managing  officer"  of  petition- 
er. It  is  to  be  noted  that  section  12,  subdivi- 
sion (b),  of  the  act  of  1013  (Stats.  1913,  p 
283),  specified  that  the  willful  misconduct  of  a 
corporate  employer  which  should  entitle  an 
injured  employe  at  his  option  either  to  claim 
comp^isatlon  under  the  act  or  to  sue  at  law 
for  damages,  must  be  that  of  an  elective 
officer.  This  provision  was  repealed  by  the 
act  of  1917,  supra,  and  under  the  correspond- 
ing section  of  that  statute — the  section  here 
under  consideration — the  willful  misconduct 
which  entitles  the  injured  employe  to  addi- 
tional compensation  is  that  of  an  executive  or 
managing  officer  of  a  corporation.  It  Is  sig- 
nificant that  In  this  section  It  is  not  pre- 
scribed that  such  misconduct  be  that  of  an 
elective  officer,  and  it  is  to  be  deemed  that 
in  enacting  the  act  of  1917  the  Legislature 
was  fully  advised  of  the  changes  being  made 
in  the  language  of  the  corresponding  provi- 
sions of  the  act  of  191S.  Under  the  prior 
statute  an  injured  employe,  in  order  to  recov- 
er for  the  wlllfiil  misconduct  of  his  corporate 
employer,  was  required  to  bring  home  such 
misconduct  to  an  elective  officer.  Under  the 
1917  statute,  however,  the  Legislature  has 
seen  fit  to  require  that  a  corporation  shall  be 
liable  for  the  willful  misconduct  of  an  ex- 
ecutive or  managing  officer,  and  has  not  spec- 
ified that  the  officer  shall  be  an  elective  one. 


It  seems  clear,  therefore,  that  the  Legisla- 
ture by  this  section  did  not  use  "officer"  In 
its  technical,  legal  sense  as  one  who  has  been 
elected,  or  whose  office  Is  provided  for  by  the 
articles  of  Incorporation,  or  the  by-laws, 
but  that  by  an  "executive  or  managing  offi- 
cer" was  meant  a  person  in  the  corporation's 
employ,  either  elected  or  appointed,  who  Is 
Invested  with  the  general  conduct  and  control 
at  a  particular  place  of  the  business  of  a  cor- 
poration. 

[4]  Applying  this  reasoning  to  the  facts 
herein,  it  Is  plain  that  Conrad  was  a  manag- 
ing officer  of  the  petitioner,  for  whose  will- 
ful misconduct  the  company  Is  responsible. 
The  by-laws  were  not  introduced  in  evidence, 
and  it  cannot  be  determined  from  the  record 
whether  Conrad  was  elected  or  appointed  as 
manager  of  the  Wheatland  plant  But  as 
has  been  shown.  Miller  testified  that  the  oih 
eration  of  the  Wheatland  plant  was  entirdy 
Intrusted  to  Conrad.  According  to  the  testi- 
mony of  Conrad  himself,  he  knew  of  the  po- 
sition of  the  shafting,  and  bad  been  oh  the 
platform  where  the  Injury  was  received ;  that 
he  observed  it  was  "open  underneath  and  on 
the  back" ;  that  be  neither  remedied  the  con- 
ditions nor  reported  them  to  his  superiors; 
that  Immediately  after  the  acddoit  the 
shafting  was  boxed  in  at  his  direction ;  and 
that  as  superintfflident  he  was  fairly  familiar 
with  conditions  in  the  plant  It  is  not  nece»- 
sary,  in  order  to  support  the  finding,  that 
there  be  direct  evidence  that  Conrad  knew  of 
the  dangerous  condition  of  the  premises  and 
Intentionally  failed  to  remedy  It;  It  is  suffi- 
cient if  the  existence  of  either  his  Imowledge, 
or  Intention,  or  both,  may  be  Inferred.  The 
commission  may  have  decided  that  Ocmrad 
could  not  have  failed  to  observe  that  an  op- 
erator tending  the  belt  was  In  perilous  prox- 
imity to  the  unguarded  shafting.  From  all 
the  evidence  we  cannot  say  the  commission 
may  not  have  inferred  that  he  must  have 
known  of  the  dangerous  conditions  of  die 
employment  If  he  did,  as  matter  of  law  be 
would  be  guilty  of  willful  misconduct  if  he 
failed  to  take  proper  precautions  to  remove 
the  danger.  It  may  be  observed  that  if  Con- 
rad's testimony  as  to  whether  he  knew  of  the 
situation  is  to  be  accepted,  the  conclusion  is 
inevitable  that  petitioner  in  the  cveration  of 
the  platat  failed  to  place  responsibility  for 
the  working  conditions  upon  any  one.  In 
any  event  we  are  not  prepared  to  hold  that 
the  superintendent  of  the  plant  Is  not  to  be 
charged  with  knowledge  of  conditions  which 
are  in  gross  violation  of  prescribed  safety 
regulations,  or  that  imder  the  evidence  he  is 
not  "an  executive  or  managing  officer"  with- 
in the  meaning  of  the  statute. 

And  it  is  only  necessary  to  refer  to  the  tes- 
timony of  the  various  employes  that  the  un- 
guarded shafting  was  on  a  level  with  Mrs. 
Hamilton's  eyes,  that  several  of  the  employes 
themselves  had  felt  the  suction  from  the 
shaft,  that  Mrs.  Hamilton  had  been  instructed 
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to  clean  the  "slicer,"  and  that  in  so  doing  It 
was  to  be  expected  she  would  lean  over  the 
belt  and  under  the  shaft.  In  order  to  Justify 
the  conclusion  of  the  commission  that  her  in- 
juries were  due  to  the  dangerous  conditions 
under  which  sho  was  required  to  work.  It 
must  be  held,  therefore,  that  the  evidence  is 
su£9cient  to  sustain  the  finding  that  the  ac- 
cident was  the  result  of  the  "serious  and 
willful  misconduct  of  an  executive  or  manag- 
ing officer"  of  petitioner. 

[S,  6]  2.  We  now  turn  to  consider  petition- 
er's claim  that  section  6(b)  is  unconstitution- 
al. The  Constitution,  as  it  stood  at  the  time 
the  legislation  in  force  on  June  7,  1919,  was 
enacted,  empowered  the  Legislature  to  create 
a  liability  on  the  part  of  employers  "to  com- 
pensate their  employes"  for  any  Injury  re- 
ceived in  the  course  of  their  employment, 
"Irrespective  of  the  fault  of  either  party." 
Article  20,  {  21.  This  language  does  not  au- 
thorize the  creation  of  a  liability  for  anything 
more  than  compensation.  If  the  50  per  cent. 
to  be  added  in  cases  where  the  injury  is 
caused  by  the  willful  mlscmduct  of  the  em- 
ployer is  given  as  a  penalty  on  the  employer 
for  such  misconduct,  and  not  as  compensa- 
tion to  the  employe  for  his  injury,  the  provi- 
sion is  not.  within  the  iwwer  given  to  -the 
Legislature  by  said  section,  and  if  it  has  no 
other  sanction,  it  is  beyond  the  legislative 
power  and  void. 

It  would  be  within  the  general  power  of  the 
Legislature,  under  section  1,  article  4,  to  pro- 
vide that  in  any  case  of  injury  to  an  employe 
from  willful  misconduct  of  the  employer,  the 
amount  found  as  the  actual  damage  sus- 
tained by  the  employe  should  be  increased 
by  adding  50  per  cent,  thereto  as  a  penalty 
for  the  misconduct  and  by  way  of  exemplary 
damages.  But  that  part  of  the  award  would 
not  be  given  as  compensation,  and  the  Juris- 
diction to  enforce  the  liability  for  the  ex- 
emplary damages  would  be  in  the  ordinary 
courts  established  by  section  1,  article  6  of 
the  Constitution.  That  section  vests  the 
whole  Judicial  power  of  the  state  in  the 
courts  there  mentioned,  except  such  as  may 
be  placed  in  other  tribunals  by  the  subse- 
quent constitutional  amendments  providing 
for  the  giving  of  special  powers  of  a  Judicial 
nature  to  the  railroad  commission  and  to  the 
Industrial  Accident  Commission.  Article  12, 
H  22,  23 ;  article  20,  {  21.  Section  21,  article 
20  does  not  authorize  the  Legislature  to  com- 
mit to  the  Accident  Commission  the  enforce- 
ment of  any  liabilities  except  those  created 
by  it  against  employers  to  the  employes  for 
comi)ensatlott  for  injuries.  Pacific  Coast. 
Casualty  Co.  v.  PUIsbury,  171  OaL  819,  153 


Pac.  24;  Western  Metal  Supply  Co.  v.  Pills- 
bury,  172  Cal.  413,  156  Pac.  491,  Ann.  Cas. 
1917E,  390;  Carstens  v.  PUIsbury,  172  CaL 
572,  168  Pac.  218.  Hence  it  does  not  author- 
ize the  giving  of  Jurisdiction  to  enforce  a 
liability  for  punitive  damages,  not  given  as 
compensation,  but  as  something  over  and 
above  comi>ensatlon  for  the  injury. 

But  the  provision  in  question  is  founded 
upon  a  different  theory.  It  is  obvious  from 
the  language  of  sections  6  and  9  of  the  act 
of  1917,  supra,  and  from  the  act  as  a  whole, 
that  the  ordinary  schedule  of  compensation 
there  established  was  not  considered  to  be 
full  and  complete  compensation  for  the  in- 
juries received.  The  purpose  was  to  take  a 
part  of  the  burden  imposed  by  the  injury 
from  the  injured  employe,  and  transfer  that 
part  to  the  employer  to  be  ultimately  borne 
by  the  community  in  general  as  an  addition 
to  the  cost  of  production.  In  Western  In- 
demnity Co.  V.  PiUsbury,  170  Cal.  693,  151 
Pac.  398,  three  of  the  Justices  of  the  court, 
in  upholding  the  constitutionality  of  the  act, 
said,  with  regard  to  the  compensation  allow- 
ed to  employes  in  addition  to  medical  and 
surgical  expenses,  that  the  indemnity  Imsed 
upon  the  loss  of  earnings  "covers  not  the 
whole,  but  only  a  part  or  a  percentage  of 
such  loss,  ^e  risk  of  actual  injuries  is  thu» 
shared  by  employer  and  employe."  The  (pin- 
ion of  the  other  tliree  Justices,  upholding  the 
act  for  somewhat  different  reasons,  con- 
firms the  foregoing  statement  Ail  presump- 
tions are  to  be  indulged  in  favor  of  the  valid- 
ity of  an  act  of  the  L^islature.  It  is  there- 
fore to  be  assumed  the  Legislature  found 
that  the  actual  Injury  by  loss  of  earnings 
and  other  elements  of  damage,  not  including 
expenses  for  costs  of  treatment  and  the  like, 
would  be  at  least  60  per  cent,  more  than  the 
fixed  schedule  would  come  to,  and  that  it  was 
deemed  Just,  if  the  injury  was  caused  by 
willful  misconduct  of  the  employer,  be  should 
be  made  to  pay  a  greater  proportion  of  the 
burden,  and  the  allowance  in  such  a  case 
should  be  increased  by  adding  50  per  ceat» 
thereto.  Thus  considered,  the  additional  al- 
lowance is  really  for  additional  compensa- 
tion in  the  strict  sense,  and  not  for  exem- 
plary damages.  This  being  the  case,  the 
power  to  enforce  it  was  properly  given  to  tlie 
commission  under  the  provisions  of  section 
21,  article  20,  of  the  Constitution. 

The  award  is  affirmed. 

We  concur:  ANOBLLOTTI,  0.  J.;  SHAW, 
J.;  OLNEY,  J.;  WILBUR,!.;  LENNON,  J.; 
SLOANE,  J. 
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CROWE  at  al.  V.  BOYLE,  Aadltor  of  City  Md 

C««aty  of  San  FranoUeo,  ot  ai. 

(8.  F.  9S45.) 

( Supreme  Court  of  Galifoniia.    Oct  10,  WM. 
Rehearing  Denied  in  Banlc  Not.  15,  1920.) 

I 


MuRloipal  corporation!  «=>99i  —  Taxpayers 
can  enjoin  expenditures  under  Illegal  ooatraot 
deaplto  ooaseqnent  losses. 

If  a  contract  between  the  city  and  county 
of  San  Francisco  and  a  constraction  company 
for  the  construction  of  an  aqueduct  was  illegal, 
taxpayers  have  a  right  to  prevent  such  illegal 
expenditure  under  the  contract,  legally  consti- 
tnting  a  loss  to  the  dty,  though  injunction  may^ 
result  in  the  abandonment  of  the  whole  project 
nod  consequent  bnsiness  losses. 

2.  Constltntloikal  law  «3»I5— Mnnlolpal  oorpo- 
ratlona  e=oS  —  Statutes  «=s>206  —  Effeot 
should  be  given  all  language  of  charter,  Con- 
stitation  or  atatvte. 

Tt  is  a  fundamental  rale  of  construction 
that  effect  should  be  t^ven  to  all  the  language 
of  a  city  charter,  Constitntion,  or  statute. 

3.  Municipal  corporations  «=9328— Supervisors 
held  authorized  to  regulate  method  of  con- 
tracting for  public  utilities. 

Under  Charter  of  City  and  County  of  SJan 
Frandsco,  art  6,  c.  1,  S$  9,  14,  the  superrlsors 
are  authorized  by  ordinance  to  regulate  the 
method  of  entering  into  contracts  for  the  work 
described  in  section  9,  snbd.  8 — ^that  is,  the 
eonstrnction  of  public  utilities— notwithstand- 
ing the  general  scheme  for  entering  Into  con- 
tracts for  public  work  contained  is  section  14. 

4.  Municipal  oorporatlons  ^=9340— Bidding  and 
letting  of  eontraot  on  "cost-plus"  basis  held 

'    to  have  compiled  with  ordinance. 

Bidding  and  letting  of  contract  for  con- 
struction of  aqueduct  In  furtherance  of  the 
Hetdi  Hetchy  project  by  the  board  of  public 
works  of  the  dty  and  county  of  San  Frandsco, 
the  contract  being  on  a  cost  plus  basis,  %eld  in 
compliance  with  the  ordinance  of  the  board  of 
supervisors  of  March  22,  1920,  No.  5007,  au- 
thorizing such  contract,  a  "cost-plus"  form  of 
contract  being  characterized  by  payment  by 
the  dty  of  the  cost  of  the  work. 

5.  Maaleipal  corporations  «=3346— Bond  held 
•ne  for  faithful  performanoe  of  oonstruotlon 
eontraet  aa  required  by  oity's  ordinance. 

Where  a  contract  by  the  dty  and  county 
of  San  Frandsco  for  the  construction  of  an 
aqueduct  in  furtherance  of  the  Hetch  Hetchy 
project  merely  required  that  the  guaranty  of 
the  bond  should  be  the  amount  of  the  unpaid 
cost-plus  fee  to  the  contractor  in  the  hands  of 
the  dty,  a  bond  expressly  providing  that  it 
waa  not  intended  as  a  guaranty  of  the  estimat- 
ed maximum  cost  substantially  complied  with 
the  ordinance  requirement. 

6.  Municipal  corporations  «=»346— Supervisors 
had  powsr  to  provide  by  ordinance  for  single 
SHrety  to  contract 

If  provisions  with  reference  to  method  of 
procedure  in  letting  a  contract  contained  in  the 
ordinance  enacted  by  the  board  of  supervisors 
of  the  dty  and  county  of  San  Francisco  re- 
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quired  that  bond  for  the  performance  of  the 
contract  be  signed  by  two  sureties  instead  of 
one,  the  supervisors  had  power  to  provide  in 
the  ordinance  for  only  one  surety,  as  is  pro- 
vided by  Pol.  Code,  {  966,  in  case  of  corporate 
sureties,  and  had  power,  after  execution  of 
the  contract  to  waive  requirement  of  more 
than  one  surety. 

7.  Municipal  oorporatlons  ®=9346— What  super- 
visors could  provlds  for  they  could  authorize 


by  ratlfloatlon. 
What  supervisors  of  the  dty  and  county  of 
San  Frandsco  had  a  right  to  provide  for  in 
the  first  instance  by  ordinance,  as  that  a  single 
surety  to  the  city's  construction  contract  should 
be  suffident  they  could  authorize  by  way  of 
ratification. 

8.  Municipal  corporations  ^s>85— In  absenoe 
of  provision  to  contrary,  legislative  aot  of 
supervisors  may  bs  by  resolution  or  ordinance. 

In  the  absence  of  statutory  or  charter 
provision  to  the  contrary,  a  legislative  act  by 
the  supervisors  of  a  dty  may  be  dther  in  the 
form  of  a  resolution  or  of  an  ordinance,  reso- 
lutions and' ordinances  being  equivalent  terms 
for  many  purpoaes. 

9.  Municipal  oorporatlons  «s>342— Proceedings 
of  board  In  letting  contract  and  tailing  sarsty 
bond  ratified  by  appropriate  resolutions. 

Froceediuga  of  board  of  public  works  ot 
city  and  county  of  San  Frandsco  in  letting 
contract  for  construction  of  aqueduct  in  further- 
ance of  Hetch  Hetchy  project  and  taking  of 
bond  from  contractor,  held  ratified  by  subse- 
quent resolutions  ot  board,  of  anpervisors  of 
the  dty  in  the  appropriate  manner  for  such 
ratification— that  is,  by  the  appropriation  of 
the  money  for  the  purpose  of  carrying  out  the 
contract— the  resolutions  in  question  bdng 
adopted  in  accordance  with  the  charter  and 
approved  by  the  mayor,  and  equivalent  to  ordi- 
nances for  the  same  purpose,  if  they  did  not 
in  fact  become  ordinances  by  reason  of  such 
approval  and  in  accordance  with  the  charter 
of  the  dty,  art  2,  c.  1,  |  16. 

10.  Munloipal  corperatioas  «=>347(  I )— Single 
surety  on  eontraet  for  construction  woric  for 
city  bound  thojigh  two  required. 

A  single  surety  on  contract  for  construc- 
tion work  for  a  dty  is  bound  by  its  bond 
though  two  sureties  are  required. 

11.  Municipal  oorporatlons  «=>995( I)— Tax- 
payer cannot  sue  to  enjoin  payments  under 
eontraot  on  account  of  Informality  of  bond 
as  to  number  of  sureties. 

A  taxpayer  of  a  city  cannot  maintain  action 
to  enjoin  payments  under  a  contract  for  con- 
struction work  based  on  the  mere  informality 
of  the  bond  in  that  there  is  only  one  surety 
where  two  are  required  by  the  charter,  in  the 
absence  of  showing  made  as  suggested  of  in- 
jury either  to  the  public  or  the  taxpayer. 

12.  Municipal  corporations  «=»338,  921(1)— 
Supervisors  held  to  have  followed  authority 
as  to  sale  of  water  project  bonds;  auditor 
held  to  have  oomplied  with  raqulroments  rai- 
atlve  to  Indorsement  on  aqueduct  contract. 

Board  of  supervisors  of  dty  and  county 
of  San  Francisco  held  to  have  legally  followed 
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the  authority  vested  in  them  with  reference  to 
the  sale  of  bonds  to  pay  for  construction  of 
an  aqueduct  in  furtberance  of  the  Uetcb 
Hetcby  project,  and  the  auditor;  in  respect  of 
his  indorsement  on  the  contract,  to  have  com- 
plied with  the  requirements  of  the  Charter, 
art.  S,  c.  1,  I  10,  essential  to  the  validity  of 
the  contract. 

13.  Evidenoa  «=>83 (2)— Presumptions  favor 
good  faith  of  public  officials. 

All  presumptSona  of  law  are  in  favor  of  the 
good  faith  of  public  officials,  as  those  of  a  city 
in  issuing  bonds  for  the  cost  of  a  water  proj- 
ect without  subterfuge  by  way  of  an  arrange- 
ment for  an  advance  fee  to  take  care  of  dia- 
count  and  market  the  bonds. 

14.  Municipal  oorporatlons  «=>92l  (I)— Pur- 
ebaaa  by  contractor  of  bonds  to  raise  funds 
for  work  not  Illegal. 

It  is  not  illegal  for  a  contractor  with  a  city 
on  a  cost-plus  basis  to  use  part  of  hia  fee  in 
the  purchase  of  bonds  sold  to  raise  funds  for 
the  work. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  J.  Muraaky, 
Judge. 

Action  by  James  W.  Crowe  and  James  E. 
Lennon  against  Thomas  F.  Boyle,  as  auditor 
of  the  City  and  County  of  San  Francisco,  and 
the  Construction  Company  of  North  America. 
From  judgment  for  defendants,  plaintiffs  ap- 
peal.  Affirmed. 

Rehearing  denied  In  bank;  Angellotti,  C. 
J.,  and  Shaw  and  Olney,  JJ.,  dissent 

Jared  How  and  Richard  C.  Harrison,  both 
of  San  Francisco,  for  appellants. 

George  Lull,  Robert  M.  Searls  and  Lent  & 
Humphrey,  all  of  San  Francisco  (Edward  L 
Wolfe,  of  San  Francisco,  of  counsel),  for  re- 
spondents. 

WIliBUR,  J.  [1]  This  is  an  action  brought 
by  tazpoyers  to  enjoin  the  defendant  auditor 
from  paying  $276,000,  due  under  a  contract 
between  the  city  and  county  of  San  Francisco, 
which  will  hereafter  be  referred  to  as  "the 
city,"  and  the  Construction  Company  of 
North  America,  for  the  construction  of  about 
16  miles  of  aqueduct  on  what  is  known  as 
the  mountain  division  of  the  Hetch  Hetchy 
project.  The  plaintiffs  allege  that  the  con- 
tract Is  void.  The  trial  court,  upon  stipulat- 
ed facts,  denied  the  injunction,  and  plaintiffs 
appeal.  It  is  conceded  by  appellants  thai 
the  contract  was  let  in  accordance  with  the 
ordinance  of  the  board  of  supervisors,  enacted 
for  the  purpose  of  regulating  that  matter,  ex- 
cept In  certain  particulars,  which  wUl  be 
hereafter  noted.  Appellants  contend  that  the 
procedure  prescribed  by  such  ordinance  Is  In 
violation  of  the  charter.  It  is  admitted  by 
the  respondents  that  if  the  charter  provisions 
regulating  the  letting  of  contracts  for  public 
work  by  the  board  of  public  works  (article  6, 


i  14  et  seq.)  vpply  to  the  contract  In  question, 
the  contract  la  onaathorlzed  and  void.  The 
contract  is  of  the  type  known  as  "cost-plus-a- 
fee  contract";  that  is,  a  contract  by  which 
the  city  pays  for  all  labor  and  material  used 
in  the  prosecution  of  the  work,  and,  In  addi- 
tion, pays  the  contractor  a  fee  for  its  serv- 
ices In  superintending  and  managing  the 
same.  The  contract  was  let  after  advertise- 
ment for  bids.  The  fee  of  the  Construction 
Company  of  North  America  under  the  con- 
tract is  $1,190,329.20,  and  the  aggregate  cost 
of  the  work  to  the  city,  including  the  con- 
tractor's fee.  Is  estimated  and  guaranteed  at 
$7,802,992.80.  Respondents  contend  that  the 
method  selected  by  the  dty  authorities  is  the 
only  possible  one  for  getting  the  work  done 
at  a  reasonable  cost  because  of  the  uncertain 
and  fluctuating  cost  of  labor  and  material. 
In  support  of  this  contention  they  point  out 
that  the  lowest  flat  contract  bid  made  in  re- 
sponse to  the  call  for  bids  on  that  basis  con- 
tained in  the  same  notice  calling  for  bids  on 
the  cost-plus-a-fee  basis  was  $9,674,208,  and 
the  only  other  bid  on  that  basis  was  $16,260,- 
263.  It  Is  also  stated  that  the  issuance  of 
an  injunction  against  the  respondents  in  this 
case  would  necessarily  result  in  the  stopping 
of  the  work  now  in  progress,  and  that  the 
delay  In  the  Hetcb  Hetchy  project  incident 
to  the  dlsbandment  of  forces,  which  will  be 
necessary  In  the  event  this  case  is  decided 
In  favor  of  the  plaintiffs,  will  mean  a  loss  to 
the  city  of  at  least  $2,000,000.  But,  If  we 
assume  that  the  contract  Is  illegal,  calling, 
as  it  does,  for  an  expenditure  of  nearly  $8,- 
000,000,  the  taxpayers  have  a  right  to  prevent 
such  illegal  expenditure,  which.  In  the  legal 
sense,  constitutes  a  loss  to  the  dty,  although 
the  injunction  might  result  in  the  abandon- 
ment of  the  whole  Hetch  Hetchy  project  and 
the  consequent  business  losses  involved.  The 
business  exigencies  which  confront  the  dty 
cannot  justify  the  illegal  expenditure  of  pub- 
lic money,  even  though  such  expenditure 
might  result  in  a  great  profit  to  the  dty.  We 
must,  therefore,  confine  our  investigation  to 
the  question  of  the  legality  of  the  contract 

The  contract  departs  from  the  charter  plan. 
It  provides  for  the  payment  at  the  beginning 
of  each  year  of  a  large  installment  of  the  fee, 
the  first  payment  of  which  is  the  amoimt 
Involved  in  this  case.  The  charter  provlsiOD 
in  regard  to  installment  payments  during 
the  progress  of  *'ie  work  requires  that  no 
more  than  75  per  cent  of  the  value  of  the 
labor  done  and  materials  furnished  and  used 
shall  be  paid  for  as  the  work  progresses. 
Article  6,  c.  1,  $  21.  It  follows  that  if  these 
charter  provisions  apply  to  this  contract  It  la 
Illegal  and  void.  That  question  will  now  be 
considered. 

Does  the  charter  authorize  the  supervisors 
to  adopt  the  cost-plus-fee  plan? 

A  bond  issue  of  $45,000,000  was  voted  by 
the  people  of  San  Francisco  in  January,  1910^ 
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for  the  constnictlon  of  the  Hetch  Hettiby 
inroject  for  tbe  bringing  of  water  from  the 
Tuolumne  river  to  the  city.  At  the  time  the 
bonds  were  voted  the  charter  authorized  the 
dty  to  acquire,  construct,  or  complete  public 
utilities  from  funds  derived  from  the  sale  of 
bonds  Issued  for  that  purpose.  Article  12,  {§ 
1,  10,  14,  16.  These  powers  were  to  be  ex- 
ercised by  tlie  board  of  supervisors;  but  by 
an  amendment  to  the  charter,  adopted  °by  the 
people  of  San  Francisco,  November  6,  1918 
(article  6,  c  1,  {  9,  subd.  8),  approved  by  the 
Legislature  January  17,  1919  (Stats.  1919,  p. 
1380),  'it  was  provided  that  the  construction 
of  all  public  utilities  should  be  in  charge  ot 
the  board  of  public  works  of  the  city.  Be- 
qwndents  claim  that  the  full  authority  of  the 
board  of  public  works  to  contract  for  the  con- 
struction of  public  utilities  is  controlled  only 
by  the  ordinance  of  the  supervisors  enacted 
for  that  purpose.  On  the  other  hand,  the  ap- 
pellants claim  that  section  14  of  the  same 
chapter  (1  of  article  6)  with  reference  to  the 
performance  of  all  public  work  must  control 
the  action  of  both  the  supervisors  and  the 
board  of  public  works,  and  that  the  provi- 
aions  of  section  14  and  succeeding  sections 
concerning  the  method  of  contracting  are  the 
measure  of  the  power  of  both;  ttiat,  such 
charter  provisions  having  been  disregarded, 
the  contract  is  void,  as  is  expressly  provided 
insectiOBlT: 

"Any  contract  made  In  violation  of  any  of  the 
foregoing  provisions,  and  in  the  cose  of  im- 
provement of  streets  any  assessment  for  the 
work  done  nnder  such  contract,  shall  be  ab- 
solntcly  void." 

[2,  3]  We  will  now  consider  the  provisions 
of  the  charter  Involved  In  the  determination 
of  the  question  In  issue,  contained  in  sections 
9  and  14  et  seq.  of  article  6,  c.  1,  so  far  as 
material  to  the  inquiry.  Section  9,  supra, 
provides: 

"The  board  of  public  works  shall  have  charge, 
superintendence  and  control,  under  such  ordi- 
nances as  may  from  time  to  time  be  adopted 
by  the  board  of  auptrvlBors  •  •  •  8.  Of 
the  constrnction,  maintenance  and  operation  of 
any  and  all  public  utilities,  owned,  controlled 
or  operated  by  the  city  and  county,  or  which 
may  hereafter  be  so  constructed,  owned,  con- 
troUed  or  operated.  Full  authority  Is  vested 
in  the  board  of  public  works  to  carry  out  the 
powers  granted  in  this  paragraph,  and  it  may, 
in  acoordanoe  with  tuoh  ordinanoei  at  the  ««- 
pervisora  may  enact,  oontraot  for  loork  to  be 
performed,  or  materials  or  equipment  to  be 
famished,  or  for  expert,  technical  or  profes- 
•ional  services  to  be  rendered,  wherever  such 
work,  services,  materials  or  equipment  are  cer- 
tified by  the  city  engineer  to  be  necessary  in 
connection  with  the  construction,  maintenance 
or  operation  of  such  utilities."    (Italics  ours.) 

Section  14  provides: 

"All  public  work  authorized  1^  the  supers 
visors  to  be  done  under  the  supervision  of  the 
board  of  public  works  sliall,  unless  otherwise 
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determined  by  the  board  of  pubUe  works,  b« 
done  under  written  contract,  except  in  case  ot 
urgent  necessity  hereinafter  provided ;  and  ect- 
oep.t  at  othenoite  tpeoifioally  provided  in  this 
charter,  the  following  proceedingi  thall  he  taken 
in  all  caset  in  the  matter  of  letting  of  contracts 
by  said  board.  Before  the  award  of  any  con- 
tract for  doing  any  work  authorized  by  this  nx- 
tide,  the  board  shall  cause  notice  to  be  posted 
conspicuonsly  in  its  office  for  not  less  than  five 
days,  and  published  for  the  same  time,  inviting 
sealed  proposals  for  the  work  contemplated; 
except,  however,  that  when  any  repairs  or  im- 
provement, not  exceeding  an  estimate  cost  of 
five  hundred  dollars,  shall  be  deemed  of  nrgent 
necessity  by  the  board,  such  repairs  or  imprt>ve- 
ment  may  be  made  by  the  board  under  written 
contract  or  otherwise,  without  advertising  for 
sealed  proposals."    (Italics  ours.) 

Section  14  was  In  the  charter  when  original- 
ly adopted.  At  that  time  the  charter  did  not 
authorize  the  construction  of  public  utilities 
by  the  city.  That  authority  has  subsequently 
been  conferred  by  amendment  The  respond- 
ents contend  that,  although  the  phrase  "pub- 
lic work"  as  used  in  section  14  is  broad 
enough  to  cover  all  work  controlled  by  the 
board  of  public  works,  whether  done  by  the 
dty  In  its  proprietary  or  in  Its  governmental 
capacity,  the  words  should,  in  the  light  of  the 
legislative  history,  be  held  to  apply  only  to 
work  done  by  the  dty  In  its  governmental 
capacity. 

It  is  true  that  in  Vale  v.  Boyle,  179  C;al.  180, 
175  Pac.  787,  attention  was  called  to  the  dif- 
ference between  the  governmental  and  pro- 
prietary powers  of  the  city  in  determining 
whether  or  not  certain  sections  of  the  charter 
r^ulatlng  the  purchase  ot  supplies  (section 
1,  art.  2)  aK>Ued  to  supplies  purchased  for 
public  utilities.  What  was  said  on  that  sul>- 
]ect  was  only  to  reinforce  the  construction  of 
the  language  of  the  charter  fully  determined 
by  other  rules  of  construction  and  was  wholly 
incidental  to  the  question.  This  is  made  clear 
by  the  following  language  of  the  opiuion,  to 
wit: 

"While  it  Is  true  that  this  general  considera- 
tion alone  should  not  control  the  express  lan- 
guage of  section  1,  chapter  3,  artide  2  of  the 
charter,  if  applicable  thereto,  it  aids  us  in  con- 
struing such  general  provisions  of  the  charter 
concerning  the  purchase  of  supplies,  etc.,  to 
consider  that  they  were  adopted  for  the  pur- 
pose of  regulating  the  conduct  of  the  board  ot 
supervisors,  acting  in  their  governmental  ca- 
parity." 

The  point  at  issue  must  be  determined  by 
the  language  of  the  charter,  and  not  by  the 
fact  that  in  its  ownership  and  control  of 
puhlic  utilities  the  city  acts  in  a  proprietary 
capacity.  Returning,  then,  to  a  consideration 
of  the  language  of  the  charter,  we  find  that 
section  14,  supra,  tlrst  deals  with  "public 
work  authorized  by  the  supervisors  to  be  done 
under  the  supervision  of  the  board  of  public 
works,"  and  provides  that  such  work,  "unless 
otherwise  determined  by  the  board  of  public 
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woriu^"  must  "be  done  under  written  con- 
tract, except  In  the  case  of  urgent  necessity." 
The  board  of  public  works  thus  have  a  right 
to  determine  whether  such  work  shall  be  done 
under  written  contract  The  first  exception 
Is  In  the  case  of  "urgent  necessity."  The  next 
clause,  "and  except  as  otherwise  specifically 
provided  In  this  charter,  the  following  pro- 
ceedings shall  be  taken  in  all  oases  in  the 
matter  of  the  letting  of  contracts  by  said 
board"  (italics  ours),  would  seem  to  Include 
not  only  the  matter  of  letting  the  contracts 
authorized  by  the  supervisors,  but  also  the 
lett^g  of  contracts  directly  authorized  by  the 
charter;  In  other  words,  "all  cases."  The 
next  sentence  confirms  this  view:  "Before 
the  award  of  any  contract  for  doing  any  work 
authorized  by  this  article,  the  board  shall 
cause  to  be  posted,"  etc.  While  the  clause, 
"and  except  as  otherwise  specifically  provided 
in  this  charter  the  following  proceedings  shall 
be  taken  in  all  oases  in  the  matter  of  the  let- 
ting of  contracts  by  said  board,"  is  in  a  sen- 
tence dealing  with  only  these  clauses  of  con- 
tracts "authorized  by  the  board  of  supervisors 
to  be  done  under  the  supervision  of  the  board 
of  public  worlcs,"  It  is  evidently  intended  to 
have  a  broader  application,  namely,  to  apply 
to  "all  cases"  where  contracts  are  let  by  the 
board.  The  clause  represents  a  break  in  the 
line  of  thought  equivalent  to  the  beginning  of 
a  new  sentence,  introducing  the  method  of 
procedure  to  be  followed  as  outlined  in  the 
next  and  succeeding  sentences,  which  provide 
for  ••  •  •  •  the  award  of  any  oontract  for 
doing  amv  work  authorized  hy  ttUs  article, 
•  •  •  "  etc,  so  that  all  work  contracted  for 
by  the  board  of  public  works,  whether  author- 
ized by  the  board  of  supervisors  or  by  article 
6  of  the  charter.  Is  to  be  contracted  for  In  ac- 
cordance with  section  14,  "unless  otherwise 
specifically  provided  In  the  charter."  The 
contention  of  the  respondents  Is  thus  narrow- 
ed down  to  this  proposition,  namely,  that  the 
matter  of  contracting  for  the  construction  of 
public  utilities  is  expressly  regulated  by  sub- 
division 8  of  section  9,  and  therefore  comes 
within  the  above  exception  contained  In  sec- 
tion 14,  to  wit:  "And  except  as  otherwise 
specifically  provided  in  this  charter."  The 
argument,  then,  is  that  the  matter  of  letting 
of  contracts  for  public  utilities  Is  controlled 
not  by  section  14  of  the  charter,  but  by  the 
ordinances  of  the  supervisors  upon  that  sub- 
ject, enacted  by  authority  of  the  charter  (sec- 
tion 9,  subd.  8,  supra),  which  provide  that  the 
board  of  public  works  "  •  •  •  may  in  ac- 
cordance with  such  ordinances  •  •  • 
contract  for  work  to  be  performed.  •  •  *  " 
It  seems  fairly  apparent  that  the  effect  of  this 
section,  construed  in  connection  with  section 
9,  subd.  8,  supra,  is  to  require  all  contracts 
let  by  the  board  of  public  works  to  be  let  in 
accordance  with  the  procedure  prescribed  by 
sections  14  et  seq.,  except  in  case  of  those 
contracts  concerning  public  utilities  where  the 
procedure  to  be  followed  Is  regulated  by  ordi- 


nances enacted  by  ttM  board  of  snixinrlsors. 

It  virlll  be  helpful,  In  determining  the  In- 
tent of  the  people  In  adopting  these  charter 
provisions,  to  consider  the  history  of  the 
adoption  of  section  9,  subd.  8,  supra.  Such 
history  is  uniformly  considered  in  dealing 
with  kindred  subjects,  such  as  the  interpreta- 
tion of  the  Constitutions. 

At  the  time-  of  the  formulation  of  the 
amendment  to  section  9,  subd.  8,  of  chapter  1 
of  article  6,  the  action  of  Vale  v.  Boyle,  su- 
pra, was  pending.  The  limitations  upon  the 
power  of  the  board  of  public  works  to  deal 
with  public  utilities  was  raised  by  the"  plain- 
tifr  in  that  case,  which  was  begun  January  15, 
19ia  On  May  27,  1918,  the  superior  court  of 
San  Francisco  granted  a  temporary  Injunc- 
tion, holding  that  the  board  of  public  works 
was  required  to  Invite  bids  for  supplies  in  ac- 
cordance with  section  1,  c.  3,  art  2,  of  the 
charter.  The  charter  amendment  to  section 
9,  subd.  8,  supra,  was  formulated  and  by  ordl-. 
nance  submitted  to  the  people  of  San  Fran- 
cisco October  21,  1918,  to  be  voted  for  at  the 
next  general  election  -(November  S,  1918). 
Four  days  later  this  court  reversed  the  deci- 
sion of  the  trial  court  in  Vale  v.  Boyle,  supra, 
and  held  that  section  1,  c.  3,  art.  2,  did  not 
apply  to  such  purchase  of  supplies.  At  the 
election  the  proposed  amendment  was  carried, 
and  was  approved  by  the  Legislature  January 
17,  1919  (Stats.  1919,  p.  1376),  The  contro- 
versy in  that  case  was  as  to  whether  or  not 
the  board  of  public  works  was  required  to 
follow  the  charter  provisions  for  the  purchase 
of  supplies,  or  to  follow  the  ordinance  of  the 
supervisors  regulating  the  purchase  of  the 
automobile  busses  for  the  purpose  of  conduct- 
ing a  public  utility.  The  existence  of  this 
controversy  over  the  power  of  the  board  of 
public  works  to  purchase  supplies.  In  any  oth- 
er manner  than  In  accordance  with  the  char- 
ter provisions  regulating  the  purchase  of  sup- 
plies, so  seriously  affecting,  as  It  was  claimed 
in  that  case,  the  power  of  the  board  to  effec- 
tively operate  the  public  utilities  then  owned, 
and  to  contract  for  sui^lies  for  the  Hetch 
Hetchy  project  then  under  construction, 
shows  that  the  purpose  of  the  amendm^it 
was  to  exempt  the  board  of  public  works 
when  purchasing  supplies  for  such  utilities 
from  following  the  routine  method  provided 
by  the  charter  and  held  by  the  trial  court  to 
apply  to  purchases  for  the  municipal  street 
railroad,  This  purpose  is  readily  dedudble 
from  the  language  used  in  the  amendment  to 
wit: 

"Full  authority  is  vested  in  the  board  of  pub- 
lic works  to  carry  out  the  powers  granted  in 
this  paragraph,  and  it  may  in  accordance  roitk 
such  ordinances  as  the  svipervisors  may  enaot 
oontraot  for  work  to  be  performed  or  materiais 
or  equipment  to  be  furnished,"  etc.  (Italics 
ours.) 

It  Is  to  be  observed  that  the  same  provi- 
sion Is  made  concerning  "materials  or  equip- 
ment" and  concerning  contracts  "for  work  to 
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be  performed."  Both  are  to  be  done  in  ac- 
cordance with  the  ordinances  of  the  board  of 
saperrlBora.  If  It  was  the  Intent  to  relieve 
the  board  of  public  works  from  the  charter 
provlslona  applying  generally  to  the  purchase 
of  "all  supplies,"  It  would  seem  equally  dear 
Qiat  the  purpose  was  to  also  relieve  them 
from  similar  restrictions  concerning  the  mak- 
ing of  contracts  for  public  work.  That  this 
court,  after  the  language  of  the  charter 
amendment  was  formulated  and  submitted, 
held  such  charter  provisions  concerning  the 
purchase  of  supplies  not  to  be  applicable, 
does  not  change  the  intent  of  the  framers  of 
the  charter  amendment.  An  examination  of 
the  language  of  the  amendment,  as  well  as  a 
consideration  of  the  circumstancee  under 
which  it  was  formulated,  tends  to  confirm 
this  conclusion.  The  clause  "full  authority  is 
vested  In  the  board  of  public  works  to  carry 
out  the  powers  granted  in  this  paragraph" 
luta  no  force  unless  It  relieves  the  board  of 
public  works  of  restrictions  upon  Cbeir  ao- 
tbority  contained  in  other  portions  of  the 
charter.  The  expression  "full  authority"  in- 
dicates a  purpose  to  remove  limitations  upon 
authority  and  an  intention  to  remove  such 
general  restrictions  as  might  otherwise  be 
deemed  applicable.  It  focuses  the  attention 
apoo  the  particular  paragraph  in  which  the 
powers  are  granted  and  to  the  linritatlons  up- 
on that  power  contained  in  that  paragraph 
as  alone  applicable.  This  paragraph,  in  ef- 
fect, reads  thus:  "Pull  authority  Is  hereby 
vested  In  the  board  of  public  works  over  the 
construction,  maintenance,  and  operation  of 
all  public  utilities,  and  it  may  in  accordance 
with  such  ordinances  as  the  supervisors  may 
enact,  contract  for  work  to  be  done,"  etc. 
The  subdivision  clearly  deals  with  the  meth- 
od of  contracting  for  public  utility  construc- 
tion, and  authorizes  contracts  therefor  "In 
accordance  with  such  ordinances  as  the  su- 
pervisors may  enact" 

Under  sections  14  and  22,  c  1,  art  6,  the 
method  of  contracting  for  public  work  Is 
rigidly  prescribed.  Those  provisions  may  be 
■nmmaiized  as  follows:  Notice  inviting -pro- 
posals for  the  work  shall  be  posted  and  pub- 
lished for  not  less  than  Ave  days.  The  notice 
must  fix  the  day  and  hour  when  the  bids  are 
to  be  received.  They  nnist  be  sealed.  The 
notice  must  contain  the  general  description 
of  the  work,  the  time  within  which  it  shall  be 
commenced  and  when  completed,  the  amount 
of  bonds  to  be  required,  and  refer  to  plans 
and  specifications  on  file  in  the  office  of  the 
board  for  full  detail  and  description  of  the 
work.  They  must  be  upon  printed  forms,  ac- 
companied by  an  affidavit  of  noncolluslon. 
The  bids  must  be  clearly  and  distinctly  writ- 
ten, without  any  erasure  or  interlineation. 
They  must  be  accompanied  by  a  certified 
check;  only  one  bid  to  be  presented  by  each 
bidder.  The  method  of  opening  and  consid- 
ering the  bids;   the  method  of  signing  the 


contracts;  the  execution  of  the  bond;  the 
provision  in  regard  to  the  method  of  pay- 
ment of  the  contractor — are  all  r^ulated  In 
great  detail.  The  award  must  be  to  the  low- 
est bidder.  It  Is  apparent  that,  if  these 
charter  provisions  concerning  the  letting  of 
contracts  for  public  work  by  the  board  of 
public  works  control  the  letting  of  contracts 
for  constructing  public  utilities,  the  whole 
field  of  regulation  is  quite  fully  covered,  and 
there  is  nothing  of  Importance  left  for  the  su- 
pervisors to  provide  for  by  any  ordinance 
regulating  the  method  of  contracting.  It  Is 
true  that  the  phrase  In  subdivision  8  of  sec- 
tion 9,  "in  accordance  with  such  ordinances 
as  the  supervisors  may  enact,"  might  be  giv- 
en some  effect  by  construing  it  as  authoriz- 
ing the  board  of  supervisors  to  determine 
what  portions  of  the  work  are  to  be  let  by 
contract,  leaving  the  method  of  advertising 
for  and  entering  Into  contracts  to  be  regulat- 
ed by  the  charter.  But  tUs  result  is  already 
fully  accomplished  by  the  opening  clause  of 
section  9:  "The  board  of  public  works  shall 
have  charge,  superintendence  and  control,  un- 
der tuch  ordinance*  at  may  from  time  to 
time  be  adopted  by  the  tupervisors ;  *  •  * 
8.  Of  the  oonatruction,"  etc.  This  general 
Introductory  phrase  In  section  9  In  regard  to 
the  ordinances  of  the  board  of  supervisors 
relates  to  and  afCects  every  portion  of  subdi- 
vision 8, of  section  9,  and  the  above  phrase  in 
subdivision  8  of  section  9,  to  wit,  "in  accord- 
ance with  such  ordinances  as  the  board  of 
supervisors  may  enact,"  is  wholly  unneces- 
sary and  redundant,  unless  we  construe  it  to 
apply  to  the  method  of  entering  into  contracts 
for  wor^  to  be  pettormei  and  to  direct  that 
such  ordinance  is  to  control  upon  that  sub- 
ject If  the  phrase  under  consideration  is 
eliminated  from  section  9,  subd.  8,  and  it  is 
thus  made  to  read,  "and  it  may  ♦  •  • 
contract  for  work  to  be  performed  or  mate- 
rials or  equipment  to  be  furnished,"  such 
contracting  would  still  be  under  the  general 
power  and  supervision  of  the  board  of  super- 
visors by  virtue  of  the  opening  clause  of  sec- 
tion 9,  giving  the  board  of  public  works  con- 
trol, etc.,  "under  such  ordinances  as  may 
from  time  to  time  be  adopted  by  the  super- 
visors." The  authority  to  let  contracts  In 
accordance  with  the  method  prescribed  In 
the  charter  would  be  in  the  board  of  public 
works,  and  would  be  subject  to  the  general 
regulatory  power  of  the  supervisors.  In  or- 
der to  change  the  method  of  letting  contracts 
it  was  essential  that  other  and  additional 
language  should  be  employed  In  subdivision  8, 
supra,  and  this  we  think  was  done  in  a  very 
direct  and  effective  manner  by  the  declara- 
tion that  the  board  of  public  works  might 
contract  for  work  "In  accordance  with  such 
ordinances  as  the  supervisors  may  enact"  for 
that  purpose.  It  is  a  fundamental  rule  of 
construction  that  effect  should  be  given  to  all 
the  language  of  a  charter,  constitution,  or 
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statute,  and  unless  this  last-mentioned  pbraae 
accompUshes  this  muCh  It  accomplishes  noth- 
ing, and  the  charter  is  to  be  constmed  exact- 
ly as  It  would  be  withont  such  phrase.  The 
use  of  this  phrase  In  connection  -with  the 
emphatic  provision  that  "full  authority  Is 
vested  In  the  board  of  public  works  to  carry 
out  the  powers  granted  In  this  paragraph" 
makes  It  plain  that  the  supervisors  are  au- 
thorized by  ordinance  to  regulate  the  method 
of  entering  Into  contracts  for  the  work  de- 
scribed in  subdivision  8  of  section  9,  namely, 
the  construction  of  public  utilities,  notwith- 
standing the  general  scheme  for  entering  into 
contracts  for  public  work  contained  In  sec- 
tion 14  of  that  article  (6). 

Another  consideration  tends  to  the  same 
conclusion.  Previous  to  the  amendment  of 
the  charter  of  1919,  supra,  the  power  to  ac- 
quire or  construct  public  utilities  was  vested 
In  the  dty.  Article  12, 1 14.  No  express  pro- 
vision being  contained  therein  with  reference 
to  the  construction  of  such  utilities,  the  pow- 
er to  make  provision  for  such  construction 
would  be  vested  in  the  legislative  body  of  the 
dty.  The  provisions  requiring  contracts  for 
public  work  to  be  let  by  the  board  of  public 
works,  contained  In  the  charter  at  that  time 
In  sections  14  et  seq.,  supra,  related  solely  to 
contracts  executed  by  them,  and  bad  no  ap- 
plication to  contracts  let  by  the  supervisors, 
and  therefore  had  no  application  to  contracts 
for  the  construction  of  public  utilities.  Prior 
to  the  amendment  of  1919,  therefore,  the  su- 
pervisors by  ordinance  could  provide  the 
method  of  entering  Into  contracts  for  the 
construction  of  public  utilities,  and  when  this 
power  was  taken  from  them,  and  v.ested  by 
the  charter  amendment  in  the  board  of  public 
works.  It  was  not  unreasonable  to  provide  for 
the  retention  by  the  supervisors  of  the  power 
of  regulating  the  method  of  entering  into 
contracts  for  such  construction,  and  that  is, 
in  effect,  what  was  done  by  the  charter,  which 
authorized  contracts  to  be  let  under  ordi- 
nances adopted  by  the  board  of  supervisors 
regulating  that  subject  As  has  been  pointed 
out,  section  14  expressly  excepted  from  its 
operation  contracts  otherwise  specifically  pro- 
vided for  In  the  charter.  The  provision  for 
the  letting  of  contracts  in  accordance  with 
the  ordinances  of  the  supervisors  in  subdivi- 
sion 8  of  section  9,  a  1,  art.  6,  was  no  doubt 
Intended  to  be  such  a  specific  provision  there- 
for as  was  excepted  from  the  operation  of 
section  14. 

What  did  the  supervisors  mean  by  the  cost- 
plus-fee  plan  with  a  guaranty? 

[4]  Appellants  contend  that  the  board  of 
public  works  failed  to  conform  to  this  ordi- 
nance in  advertising  for  bids  and  in  letting 
the  contract  We  will  next  examine  such 
contention.  The  ordinance  of  the  board  of 
supervisors.  No.  5007,  passed  March  22,  1920, 
authorized  the  board  of  public  works  "to  call 
for  and  receive  sealed  proposals  and  to  enter 


Into  contracts  on  the  basis  of  sudi  proposals 
for  the  construction  of  one  or  more  or  all  por- 
tions of  said  water  supply  and  works,  said 
proposals  and  contracts  to  be  based  on  the 
so-called  cost-plus-a-fee-plan  with  a  guaran- 
ty by  the  contractor  that  the  total  cost  to 
the  dty  shall  not  exceed  a  specified  maximum 
price  per  unit"  With  reference  to  the  let- 
ting of  such  a  contract  It  is  provided,  in  sec- 
tion 2,  "that  after  comparing  proposals  re- 
ceived for  doing  the  work  the  board  of  public 
works  may  in  its  discretion  award  the  con- 
tract either  to  the  bidder  submitting  the  low- 
est maximum  cost  guaranty,  or  to  the  bid- 
der proposing  to  do  the  work  for  the  lowest 
contractor's  fee."  The  ordinance  also  con- 
tained the  following  provision: 

"Sec.  3.  All  such  contracts  shall  provide  that 
inasmach  aa  the  city  and  county  is  to  pay  the 
actual  cost  of  doing  the  work,  within  the  guar- 
anteed Umit,  no  expenditures  chargeable  to  the 
city  end  coanty  ^all  be  incurred  for  labor, 
material,  supplies  or  equipment  required  for 
such  work,  except  upon  the  prior  written  au- 
thorization of  the  dty  engineer  and  board  of 
public  works,  and  only  to  the  extent  of  such 
authorization.  Said  contracts  may  also  provide 
for  progressive  payments  of  the  contractor's 
fee.    •    *    • 

"Sec.  4.  The  provisions  of  the  charter  re- 
quiring the  retention  by  the  dty  and  coanty  of 
26  per  cent  of  the  amount  of  contractor's  pay- 
ments imtil  completion  of  the  work  shall  not  be 
hdd  applicable  to  such  annual  advance  pay- 
ments allowed  contractors,  but  shall  apply  to 
all  other  payments  on  account  of  the  contrac- 
tor's fee.  The  provisions  of  the  charter  ap- 
plicable to  general  contracts  by  the  city  re- 
quiring a  bond  for  the  protection  of  laborers 
and  material  men  shall  not  be  considered  aa 
applicable  to  cost  plus  a  fee  contracts  where  all 
labor  and  material  bills  are  paid  directly  by 
the  dty  and  county,  and  no  such  bond  shall  be 
required." 

Purporting  to  act  under  the  authority  of 
this  ordinance,  the  board  of  public  works,  on 
April  6,  1920,  advertised  for  bids  "for  the 
construction  of  aqueduct  tunnels  in  the  moun- 
tain division  of  the  Hetch  Hetchy  project,  on 
a  cost-plus-fee  basis.  .Contract  No.  'TTC, 
Hetch  Hetchy  water  supply."  It  was  provid- 
ed in  this  notice  that  "the  amount  of  bond 
for  faithful  performance  of  contract  has  been 
fixed  at  $100,000."  In  pursuance  of  this  pro- 
posal the  Construction  Company  of  North 
America  made  Its  bid,  wherein  It  proposM 
and  agreed,  if  its  proposal  was  accepted, 

"to  take  charge  of  and  superintend  the  work 
mentioned  in  said  advertisement  and  described 
in  the  specifications  referred  to  in  said  adver- 
tisement, and  to  furnish  the  necessary  organi- 
zation for  carrying  out  said  work  in  accordance 
with  the  spedflpationa,  *  •  •  and  subject 
to  all  conditions  contained  in  said  specifica- 
tions, for  the  total  sum  of  $1,190,329.20. 
*  *  *  The  undersigned,  in  further  considera- 
tion of  the  acceptance  of  this  proposal,  hereby 
guarantees  that  the  unit  costs  to  the  dty  of 
said  work,  determined  in  the  manner  provided 
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for  in  the  spedfications,  IndadinK  the  total 
BuiD  aboye  mentioned,  bnt  exdading  the  general 
overhead  costs  nf  the  dty's  engineering  and 
adminiatratiTe  offices  in  San  Frandsco  and  at 
Groveland,  will  not  exceed  the  sum  named  in 
the  schedule  of  guaranteed  mazimnm  unit  costs 
attached  to  and  forming  part  of  this  proposal, 
and  agrees  that  if  the  actual  unit  costs  to  the 
city  of  tSan  Francisco,  so  determined,  exceed 
such  guaranteed  costs,  the  total  amount  of  such 
excess  on  all  work  to  which  the  same  applies 
may  be  deducted  from  any  payments  due  to,  or 
withheld  from,  the  undersigned  under  the  con- 
tract" 

Tbe  award  of  contract  followed  the  lan- 
guage of  tbe  proposal,  awarding  the  contract 
Na  77C  to  tbe  respondent  Construction  Com- 
pany of  North  America — 

"to  take  charge  of  and  superintend  the  work 
mentioned  in  the  advertisement  for  the  above- 
mentioned  contract,  and  described  in  the  sped- 
ncations  referred  to  in  said  advertisement,  and 
to  furnish  the  necessary  organization  for  carry- 
ing out  said  work  in  accordance  with  tbe  spec- 
ifications therefor,  •  *  •  for  the  total  sum 
of  »1,19032».20." 

It  contains  the  same  provisions  with  refer- 
ence to  gtiaranty  of  unit  cost  contained  in 
the  bid.  Apparently  the  bids  were  made  on 
blanks  furnished  by  the  board  of  public 
worka.  Contract  No.  77G,  executed  in  accord- 
ance with  tbese  proceedings,  provided  tbat 
the  respondent  contractor — 

"promises  and  agrees  •  •  *  that  it  will  do 
and  perform  all  of  the  following  work  *  •  • 
for  the  conatructioa  of  aqueduct  tunnels  in  the 
mountain  division  or  the  iletch  Uetchy  project 
on  a  cost-plus-fee  bads,  with  guaranteed  mazi- 
mnm  units  costs,  and  awarded  to  the  contrac- 
tor above  named  by  the  Doard  of  public 
works. 

It  also  contained  the  sanate  guaranty  with 
reference  to  unit  cost  contained  in  its  pro- 
IMsal  and  in  the  award  of  the  contract  bere- 
tnabove  quoted.  The  board  of  public  works 
aa  behalf  of  San  Frandsco,  subject  to  the 
provisions  of  the  specifications,  agreed  to  pay 
a  fee  of  |1,190,329.20.  The  spedflcatlons  pro- 
vide for  payment  of  the  contractor's  fee  as 
follows: 

"Urst.  In  the  event  that  the  contractor  has 
•nbmitted  a  bid  requiting  annual  advance  pay- 
ments, as  soon  as  the  contract  has  been  signed 
and  tbe  contractor  has  undertaken  the  work,  m 
order  to  cover  the  initial  cost  and  expense  to 
wliich  the  contractor  estimates  he  will  be  put 
in  undertaking  his  work  for  the  first  year,  the 
city  will  pay  to  him  the  amount  spedfied  in 
bis  bid  as  his  advance  payment  for  the  first 
year. 

"Second.  At  the  expiration  of  each  successive 
period  of  three  months  succeeding  the  date  on 
which  the  contract  is  signed,  and  during  which 
the  contract  is  in  force,  or  until  ten  such  pay- 
ments have  been  made,  the  city  will  pay  to 
the  contractor  one-eleventh  of  the  entire  amount 
of  his  bid  fee  (exduding  the  contractor's  es- 
timated annual  advance  payments,  if  they  are 


required  by  his  bid),  less  twenty-flve  'per  cent. 
of  said  one-eleventh,  and  also  less  the  amount 
of  any  excess  of  actual  unit  costs  over  guar- 
anteed unit  costs,  determined  as  hereinabove 
set  forth. 

"Third.  At  the  commencement  of  the  second 
and  third  years,  respectively,  succeeding  the 
date  of  signing  the  contract,  the  city  will  pay 
to  the  contractor  the  entire  amount  of  the  ad- 
vance payment  estimated  by  the  contractor  for 
that  particular  year,  if  such  an  estimate  is  in- 
cluded in  bis  bid,  plus  such  addition  or  minus 
such  deduction  as  tbe  board  of  public  works 
may  find  proper,  to  make  such  advance  pay- 
ment equal  to  the  contractor's  actual  advance 
costs  for  that  year.  Tbe  finding  of  the  board 
of  public  works  as  to  the  extent  to  which  these 
annual  advance  payments  shall  be  modified,  if 
at  all,  shall  be  binding  and  conclusive;  and  if 
said  finding  is  not  acceptable  to  tbe  contractor, 
or  if  he  does  not  express  his  acceptance  or  re- 
jection of  said  finding  within  ten  days  from 
tbe  date  at  which  he  is  notified  of  the  same,  the 
contract  shall  be  declared  terminated  by  the 
board  of  public  worlu  and  shall  be  of  no  fur- 
ther force  or  effect. 

"Fourth.  When  the  contract  shall  have  been 
completed  to  the  satisiaction  of  the  board  of 
public  works,  or  at  the  termination  of  the  same 
if  due  to  the  failure  of  the  contractor  to  accept 
the  joard's  modification  of  his  second  or  third 
annual  advance  payment,  as  above  provided,  tbe 
city  will  pay  to  the.  contractor  the  total  sums 
withheld  under  the  twenty-five  per  cent,  reten- 
tion clause  in  paragraph  second  of  this  section, 
pins  the  unpaid  one-eleventh  of  the  bid  fee,  less 
any  deductions  which  the  city  engineer  may 
find  necessary  or  proper  under  tbe  terms  of 
this  contract,  either  on  account  of  tbe  maximum 
guaranty  clause  or  otherwise.  The  decision  of 
the  dty  engineer  as  to  the  items,  amounts,  and 
propriety  of  any  such  deductions  shall  be  bind- 
ing and  conclusive  upon  both  parties  hereto. 
Acceptance  of  such  final  payment  by  the  con- 
tractor shall  constitute  a  complete  settlement 
ci  all  obligations  of  the  city  under  this  contract 
and  a  release  of  the  city  from  the  obligation 
to  pay  any  further  sums  whatever. 

"Tbe  contractor,  in  fixing  the  amount  of  the 
annual  advance  payment  in  his  proposal,  shall 
include  in  the  amount  of  such  payment  only  the 
initial  cost  and  expense  to  which  he  considers 
he  will  be  put  in  •undertaking  his  work  for 
eadi  year,  and  not  any  current  expenses  or 
profit,  which  should  be  distributed  through  the 
year." 

In  considering  the  contention  of  the  appel- 
lants that  this  contract  and  award  does  not 
comply  with  the  ordinance,  It  will  be  neces- 
sary to  further  consider  the  terms  of  the  or- 
dinance. Tbe  fundamental  inquiry  Is,  what  Is 
meant  by  the  "so-called  cost-plus-a-fee"  plan 
and  guaranty,  etc  The  phrase  "cost-plus-a- 
fee,"  disassociated  from  the  other  parts  of 
the  ordinance  and  construed  solely  with  ref- 
erence to  its  language,  and  not  with  reference 
to  any  technical  significance  attached  to  the 
term,  would  seem  clearly  to  Indicate  that  the 
city  was  to  pay  the  cost  of  doing  the  work — 
that  is,  for  labor  and  material  and  otiier  ex- 
penses of  the  contractor — and  to  pay  the  con- 
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tractor  h  fee  for  his  services.  The  term  ia 
used  to  disttagulsb  the  plan  of  contracting  by 
which  the  services  of  the  contractor  are  se- 
cured for  the  management  and  oversight  of 
the  work  In  accordance  with  the  usual  cua- 
tMn  of  contractors,  but  without  obligation  on 
the  part  of  the  contractor  to  insure  that  the 
building  will  cost  no  more  than  tlie  contract 
price,  or,  on  the  other  liand,  without  an  op- 
portunity for  him  to  make  more  than  his  pre- 
viously agreed  percentage  or  fee.  This  type 
of  contract,  we  understand,  is  largely  an  out- 
growth of  war  conditions.  In  a  paper  pre- 
sented before  the  American  Society  of  Engi- 
neers, printed  In  the  proceedings,  vol.  45,  No. 
46,  pp.  443-449,  and  also  printed  In  the  Cana- 
dian Engineer,  vol.  38,  p.  183,  Ernest  W. 
Clarke  discusses  the  distinction  between  or- 
dinary contracts  for  the  construction  of  bnild- 
inga  and  Improvements,  which  he  refers  to  as 
"lunip-sum  contracts,"  and  the  "cost-plus" 
type  of  ccmtract.  He  makes  the  folloviring 
statonent: 

"The  usual  methods  of  paying  for  work  are' 
by  lump  sum,  by  item  charges,  and  by  cost 
plus  a  percentage.  Under  the  first  two  methods 
the  contractor  takes  the  engineers'  or  archi- 
tects' spedficationB  and  estimates  of  the  quan- 
tdtiea,  possibly  checks  the  latter  by  his  own 
computation,  gnesses  at  the  interpretation 
which  will  be  placed  by  the  owner's  represen- 
tatives on  the  terms  oi  the  specifications,  and 
from  his  knowledge  of  cost  of  materials  and 
cost  of  labor  makes  up  a  bid.  In  a  lump  sum 
contract  the  preliminary  estimate  of  quantities 
is  final,  as  are  also  the  original  plans  of  foun- 
dations, details,  etc.  Any  changes  must  be  a 
matter  of  settlement  between  tue  owner  and 
the  contractor.  The  latter  takes  all  the  gam- 
ble, and  if  conditions  or  quantities  turn  out 
more  favorably  than  was  anticipated  he  wins; 
otherwise  he  loses,  or  is  tempted  to  decrease 
the  cost  to  himself  by  some  method  which  gen- 
erally means  a  poorer  grade  of  work  than  that 
contemplated  in  the  specihcations.  If  condi- 
tions turn  out  much  worse  than  anticipated  by 
the  contractor,  he  may  forfeit  whatever  Dond 
he  put  up  and  leave  the  owner  and  bondsmen 
to  settle."  The  tendency  of  such  contracts,  Mr. 
Clarke  points  out,  "is  to  remove  responsibility 
from  the  owner  and  his  representatives  and 
place  it  on  the  contractor;  also,  all  the  gamble 
on  the  weather,  foundations,  changes  in  labor 
and  material  market,  and  every  other  unknown 
or  unknowable  factor  is  carefully  unloaded  on 
him.  The  contractor  accepts  all  this,  but  the 
owner  pays.  •  •  *  In  'cost-plus'  contracts, 
the  owner  accepts  all  risks,  all  costs,  and  re- 
ceives the  benefit  of  all  favorable  conditions; 
each  Job  carries  its  own  load  only,  without  the 
addition  of  losses  on  other  jobs,  and  without  the 
percentage  added  by  the  contractor  to  ottset 
possibly  unfavorable  conditions,  ambiguous 
specifications,  or  captious  owners.  •  •  • 
The  contractor  furnishes  the  plant,  organi2a- 
tion,  and  expert  knowledge  of  construction  and 
buying;  the  owner  supervises  the  work  and 
pays  the  bills.  «  *  •  The  sliding  percentage 
with  maximum  fee,  as  used  on  government 
work,  could  be  applied  to  any  contract,  large 
or  small.     Contracts  could  be  let  on  the  basis 


of  fee  demanded,  both  percentage  and  maximum. 
on  the  size,  adaptability,  and  condition  of  tne 
plant  controlled  by  the  bidder,  and  on  his  ex- 
I>erience,  reputation,  and  the  size  and  charac- 
ter of  his  organization.  It  Is  true  that  the  In- 
terest of  the  owner  to  keep  down  the  cost,  and 
taat  of  the  contractor  to  receive  a  large  fee, 
would  clash;  but  that  is  controlled  by  the  sliding 
percentage,  which  can  be  arranged  to  give  an 
actually  larger  fee  for  smaller  total  cost,  and 
by  the  maximum  fee,  which  is  based  on  the 
owner's  estimate  of  total  cost." 

Mr.  A.  B.  Wells,  presidoit  of  a  Chicago 
construction  company,  in  The  Heating  and 
Ventilating  Magazine  for  October,  1919,  vol. 
16,  p.  27,  under  the  tiUe  "Building  Construc- 
tion under  the  Cost-Plus-Flxed-Fee  Contract," 
calls  attention  to  the  distinction  between  the 
lump-sum  contract  and  the  cost-plus-a-fee 
contract. 

"The  question  being  asked  to-day  is  'Should 
the  contractor  insure  the  owner  that  his  struc- 
ture will  not  exceed  a  definite  contract  price?" 
In  competitive  bidding  the  cost  of  this  insur- 
ance is  paid  generally  by  the  low  bidder  out  of 
profits,  or,  as  frequently  happens,  out  of  his 
capital,  for  the  reason  that  he  is  more  likely  to 
get  the  contract  as  ne  scales  down  his  allow- 
ances for  contingencies.  In  fact,  the  man  whose 
bid  includes  a  safe  allowance  for  insurance 
against  higher  costs  cannot  expect  to  obtain 
work  under  the  competitive  bidding  system. 
The  inevitable  result  is  tbe  bankrnptey  of 
many  contractors  and  an  additional  cost  to 
the  owner  or  the  surety  company  to  complete 
the  unfinished  contract.  This  sitoation  has 
come  to  sudi  a  point  that  surety  companies  are 
refusing  to  write  surety  bonds  on  bxed  price 
contracts  except  under  especially  favorable  con- 
ditions and  they  frequently  recommend  to  own- 
ers the  cost-plus-a-fixed-fee  contract.  But  from 
the  owner's  standpoint  is  it  not  preferable  to 
know  in  advance  what  a  certain  project  will 
cost?  It  is  true  that  a  careful  estimate  is  due 
him.  It  should  be  made  by  a  reliable  contractor 
and  checked  by  owner's  arenitect  and  engineer: 
Such  a  figure  saould  be  more  satisfactory  than 
a  competitive  bid,  which  does  not  necessarily 
show  the  cost  of  the  building,  but  only  what 
some  contractor  is  willing  to  gamble  is  the  cost 
of  the  job."  Mr.  Wells  concludes  as  follows: 
"Unquestionably  the  contractor  is  called  in  be- 
cause he  is  an  expert  in  building  and  not  to 
absorb  the  risk  entailed  in  the  lump  sum  con- 
tract. If  it  is  not  the  purpose  ot  the  owner 
to  buy  price  insurance  along  with  his  building, 
then  cost-plofi-fixed-fee  is  a  better  basis."  - 

In  support  of  this  conclusion,  an  address 
of  Brigadier-General  R.  C.  Marshall,  Jr., 
chief  of  the  construction  division  of  the  U.  S. 
War  Department,  given  before  the  Associated 
General  Contractors  of  America,  November 
21, 1918,  at  Chicago,  is  quoted  from.  General 
Marshall  said  that  as  a  result  of  war  condi- 
tions "there  was  developed  a  form  of  con- 
tract known  as  the  cost-plus-slidhig-scale-fee 
contract."  He  had  secured  the  opinion  of  a 
conftnittee  of  eminent  business  men  unquali- 
fiedly indorsing  this  form  of  contract  Gen- 
eral Marshall  made  the  f<^owing  statement: 
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"No  contractor  abould  be  called  upon  nor 
permitted  to  undertake  the  periormance  of  any 
contract  that  within  the  four  comera  of  the 
paper  upon  which  it  appears  la  or  may  be  writ- 
ten the  financial  bankruptcy  of  the  contractor. 
It  ia  unjust,  it  is  inequitable,  it  is  uneconomic. 
The  great  lesson  of  this  war  on  the  subject  of 
the  relationship  between  the  contractor  and  the 
owner  is  the  'cost-plus'  contract.  This  repre- 
sents the  only  equitable  basis  under  which  a 
contractor  may  perform  constructive  and  eco- 
nomic services  for  the  owner.  It  is  the  only 
form  of  contract  which  affords  protection  to 
both  parties.  To  me  all  the  energies,  the 
thought,  and  experience  of  this  country  within 
its  own  continental  lines  during  the  past  year 
and  one-half  of  this  world  struggle  shall  have 
been  in  vain  unless  out  ot  it  shall  grow,  as  a 
permanent  institution,  solidifying  the  economic 
relationship  between  the  contractor  and  owner, 
the  'cost-plus'  contract"  Mr.  Wells  further 
stated  in  his  article:  "Our  standard  contract 
calls  for  a  return  to  the  owner  of  90  per  cent, 
of  snch  savings,  all  of  which  would  have  ac- 
crued wholly  to  the  contractor  under  the  Inmp- 
siiin  plan..  We  believe  10  per  cent,  of  the 
saringa  to  be  an  adequate  incentive  for  the 
contractor." 

George  W.  Fuller,  consulting  engineer,  New 
Tork  City,  in  Municipal  and  County  Engi- 
neering for  July,  1920,  discusses  the  ''cost- 
plus-a-fee"  contract,  and  states: 

"Prior  to  the  great  war,  the  'cost-plus'  form 
of  payment  on  contracts  in  the  waterworks  held 
was  limited  to  a  relatively  few  large  projects 
built  as  a  whole  under  this  type  of  contract 
for  private  corporations,  and  to  numerous  small, 
unexpected  features  of  enterprises  executed  un- 
der municipal  contracts  where  'extra-work' 
clauses  were  attached  to  either  lump-sum  (bulk) 
or  unit-price  contract*.  During  the  war  a  large 
amount  of  emergency  'government  work  which 
had  to  be  performed  in  the  shortest  possible 
time  gave  great  impetus  to  the  'cost-plus'  form 
of  contract.  The  unstable  condition  of  the 
market  for  labor  and  materials  now  found  in 
many  places  causes  this  form  of  handling  con- 
8tmcti<»  work  to  come  up  repeatedly  for  dis- 
cnsaion.  Such  discussion  results  from  the  ne- 
ceasity  for  finding  expedients  to  meet  present 
emergencies  which,  while  not  comparable  with 
thoae  of  the  war  period,  are  nevertheless  pres- 
ent during  this  reconstruction  period  to  an  ex- 
tent which  is  perhaps  not  generally  recognized. 
At  this  time  when  contractors  are  sorely  puz- 
ded  to  know  how  to  bid  on  construction  mate- 
rials on  which  quotations  are  made  by  dealers 
only  on  the  basis  oi  changes  in  price  contin- 
gent on  the  actnal  date  of  future  deliveries, 
and  when  labor  is  uncertain  in  quantity  and  of 
reduced  and  somewhat  uncertain  efficiency  as 
to  output  of  work  per  hour,  it  is  obviously  nec- 
essary to  look  conditions  squarely  in  the  face. 
Add  to  this  the  difficulties  in  transportation  of 
construction  materials  and  the  loss  incident  to 
the  contractor  having  a  substantial  payroll  for 
labor  when  materials  to  work  with  are  lacking, 
and  it  is  readily  seen  that  this  is  a  time  for 
considering  fundamental  principles  in  handling 
construction  work  to  an  extent  that  would  not 
be  of  interest  under  normal  conditions.  •  •  • 
Some  waterworks  construction  must  go  forward. 
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With  conditiona  as  they  are  at  present  the 
contractor,  if  he  bids  on  a  lump-sum  or  unit- 
price  basis,  he  is  bound  to  name  a  price  which 
in  his  opinion  will  protect  him  from  loss,  and 
if  possible  assure  a  reasonable  return  on  his 
capital  investment  and  for  the  work  of  himself 
and  his  organization.  Under  these  circumstanc- 
es it  is  important  to  discuss  briefly  the  cost- 
plus  form  of  contract  with  a  view  to  seeing  if 
the  burden  of  uncertainty  in  some  respects  can- 
not be  shifted  from  the  contractor  to  the  owner 
to  the  advantage  of  all  concerned.  In  fact,  if 
construction  work  is  to  go  forward  there  are 
some  projects  where  such  steps  seem  imperative. 
*  *  *  It  is  claimed  that  under  the  cost-plus 
method  a  contractor  has  little  inventive  to  keep 
down  the  cost  of  the  work.  This  is  frequently 
true  of  the  cost-plus-percentage  but  need  not  be 
true  of  the  cost-plus-lump-sum  type.  In  any 
case  it  must  be  remembered  that  a  contractor 
who  will  deliberately  be  inefficient  on  a  cost- 
plus  project  is  equally  sure  to  attempt  im- 
proper or  inadequate  construction  on  lump-sum 
or  unit-price  agreements.  There  have  been  a 
great  many  variations  of  the  cost-plus  contract 
applied  to  construction  work,  but  the  more  im- 
portant are: 

"(1)  Actual  proved  cost  with  labor  and  ma- 
terial furnished  without  restriction  by  the  con- 
tractor, plus  a  fixed  percentage  or  lump  sum,  to 
represent  profit,  supervision,  financing,  use  of 
tools,  and  plant,  or  any  or  all  of  these. 

"(2)  Actual  proved  cost  of  labor  furnished 
by  the  contractor  and  with  materials  furnished 
by  the  owner,  with  a  fixed  percentage  or  lump 
sum,  as  above. 

"(3)  Actual  proved  total  cost  for  specified 
work,  plna_  a  percentage  for  specified  or  unex- 
pected extra  or  unforeseen  work  in  connection 
with  lump-sum  or  unit-price  contracts. 

"(4)  Actual  proved  total  cost  to  the  con- 
tractor, plna  a  eliding  acale  fee  and  upset  max- 
imum fee. 

"(6)  Actual  proved  cost  to  the  contractor, 
plus  a  fixed  charge  and  fixed  construction  fee." 

Under  the  bead  of  "Advantages  Claimed 
for  Cost-Plus  Contracts,"  10  spedflcatlons  are 
given  by  Mr.  Fuller.  The  eighth  one  is  as 
follows: 

"(8)  Coat-plus  contracta  do  away  with  the 
substantial  sums  usually  added  in  lump-sum 
or  unit-price  contracts  to  cover  the  following 
uncertainties:    (a)  Weather;    (b)  foundations; 

(c)  changes    and   shortages  in   labor  market; 

(d)  changes  and  shortages  in  material  market; 

(e)  delayed  deliveries  of  materials." 

Under  the  head  of  "Disadvantages"  he 
gives  11  spedflcatlons,  the  first  of  which  is  as 
follows : 

"(1)  There  ia  no  way  of  determining  the  ap- 
proximate coat  in  advance,  and  thia  npsets 
budgets  where  definite  appropriationa  have  been 
made  or  are  required." 

Mr.  Fuller's  paper,  from  which  the  above 
quotations  are  taken,  was  presented  before 
the  annual  convention  of  the  American 
Waterworks  Association  on  June  24,  1920,  at 
Montreal,  Quebec.  See,  also,  Engineering 
News  Record,  vol.  86,  p.  78,  July,  1020.    In 
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Engineering  and  Oontractlng,  vol.  62,  p.  728, 
K  form  of  cost-pins  contract  used  by  Bent 
Bros.  In  Los  Angeles  Is  published.  It  ap- 
pears from  this  contract  that  the  constmctor 
agrees  to  a  definite  estimated  cost  which 
it  is  stipulated  is  based  upon  certain  nnlt 
prices,  some  of  which  are  specified  in  the 
contract  It  is  agreed  that  the  estimated 
cost  may  be  increased  or  reduced  by  reason 
of  the  Increase  or  decrease  In  price  of  the 
items.  The  constructor's  fee  is  a  percent- 
age of  the  estimated  cost  and  is  known  as 
the  estimated  fee.  If  the  actual  cost  of  the 
work  is  less  than  the  estimated  cost,  the  con- 
structor, in  addltlcm  to  his  estimated  fee, 
is  paid  one-half  of  the  amount  saved  over 
the  estimated  cost  If  the  cost  of  the  work 
is  more,  the  constructor  pays  half  of  the 
loss,  "except  that  in  no  event  shall  the  con- 
structor be  paid  less  than  one-third  of  the 
constructor's  estimated  fee." 

These  quotations  clearly  indicate  the  dis- 
tinction between  the  flat  contract  basis  and 
the  cost-plus-a-fee  basis  of  construction 
contracts.  It  is  apparent  from  the  whole 
scheme  that  the  purpose  of  the  supervisors 
in  authorizing  this  form  of  contract  was  to 
make  a  contract  less  hazardous  to  the  con- 
tractor tlian  the  flat-price  contract  If  we 
accept  the  appellants'  contention,  that  the 
guaranty  of  maxin^um  unit  cost  places  all 
the  cost  over  that  amount  upon  the  contrac- 
tor. It  la  difficult  to  conceive  of  a  contract 
less  favorable  than  this  to  the  contractor. 
Without  any  hope  of  profit,  he  agrees  to  as- 
sume all  possible  loss.  If  the  work  costs 
less  than  the  maximum  guaranty  he  does  not 
profit  by  that  fact,  but  If  It  costs  more  he 
pays  such  additional  cost  Not  only  that 
if  there  is  an  advance  in  any  one  it«n  of 
cost  over  the  estimate  the  contractor  sufters 
the  loss,  while  if  there  Is  a  lowering  of  cost 
on  any  other  Item  the  city  gets  the  benefit 
of  It  For  Instance,  If  the  cement  costs 
¥1,000,000  more  than  the  estimate,  the  con- 
tractor pays  It.  If  there  is  a  saving  of 
$1,000,000  on  labor  and  other  items  of  cost 
the  city  gets  the  advantage  of  this  saving. 
The  estimated  or  guaranteed  cost  would  be 
the  actual  cost,  but  the  contractor  would  suf- 
fer a  loss  of  11,000,000.  Such  a  construction 
of  the  ordinance 'absolutely  Ignores  the  fact 
that  the  whole  purpose  of  the  cost-plus-a-fee 
contract  Is  to  shift  the  burden  of  market  fluc- 
tuations upon  the  owner  Instead  of  on  the 
contractor.  Whatever  name  may  be  appro- 
priate to  the  form  of  contract  said  to  be  de- 
vised by  the  board  of  supervisors  of  San 
Francisco,  it  certainly  Is  not  a  "so-called 
cost-plus-a-fee  contract";  that  is,  a  contract 
"generally  styled"  a  "cost-plus-a-fee  contract" 
(Webster).  The  form  of  contract  which 
shifted  the  hazard  of  Increased  cost  upon  the 
owner  resulted  from  the  fact  that  millions 
of  young  men  were  being  withdrawn  from  In- 
dustrial pursuits,  that  the  government  waa 


calling  millions  of  men  to  service  and  plan- 
ning to  call  all  the  available  men  to  service 
needed  to  overcome  an  enemy  whose  victories 
had  already  cost  the  world  millions  of  lives. 
Our  attention  has  been  called  to  no  contract 
approximating  in  character  to  that  contend- 
ed for  by  the  appellants.  The  report  of  the 
United  States  Shipping  Board  of  December  1, 
1918,  shows  the  letting  of  contracts  aggregat- 
ing over  $2,000,000,000  for  ships.  The  near- 
est approach  to  the  contract  here  Involved,  as 
construed  by  appellants.  Is,  to  quote  from  the 
report,  that  on  "a  fee  basis  by  which  tbe  bid- 
der submitted  a  proposal  to  bnlld  for  a  sum 
not  to  exceed  a  certain  figure,  and  to  take  a 
certain  fee  In  return  for  his  services,  with 
provision  for  bonus  shared  between  builder 
and  corporation  in  case  cost  fell  below  the  es- 
timated cost"  A  consideration  of  this  form 
of  contract  at  once  discloses  that  It  does  not 
purport  to  be  on  a  "cost-plus-a-fee  basis,"  and 
that  the  contractor  has  a  chance  of  an  addi- 
tional profit  over  his  fee.  And  It  taxther  ap- 
pears from  the  report  that  the  government 
pays  any  additional  cost  due  to  Increased 
cost  of  labor  or  material.  It  should  be  noted, 
too,  that  the  employes  in  such  work  were  in 
the  preferred  service  list  and  thus  the  indus- 
try was  relieved  from  tbe  hazard  of  having 
Its  men  called  to  service,  and  that  every  ship- 
yard was  given  all  the  contracts  it  could  pos- 
sibly carry  out  and  that  the  government  tax- 
ed excess  profits.  Sndi  a  contract  could  not 
be  appropriately  styled  a  cost-plus-a-fee  con- 
tract, but  rather  "estimated  cost  plus  a  tee 
plus  Increased  cost"  or  "estimated  cost  plus 
estimated  profit  plus  a  fee  pius  increased 
cost" 

The  interpretation  of  tbe  ordinance  con- 
tended for  by  appellants  ostensibly  throws 
the  hazard  of  all  loss  on  the  contractor,  but 
In  fact  it  throws  It  on  the  materialmen  and 
laborers.  The  laborers  are  employed  and 
paid  only  with  the  consent  of  the  city.  The 
material  is  purchased  and  paid  for  tmly  by 
such  consent.  The  contractor  Is,  In  effect  the 
agent  of  the  dty  up  to  the  guaranteed  maxi- 
mum price  unit  If  this  is  the  limit  of  the 
power  of  the  board  of  public  works  and  the 
contractor  to  bind  the  dty,  thereafter  the  con- 
tractor must  pay  all  labor  and  material. 
The  work  then  has  arrived  at  a  point  where 
all  future  cost  is  a  loss  to  the  contractor 
and  to  be  paid  from  his  fee  or  from  his 
private  resonroes.  There  Is  no  bond  to  pro- 
tect the  laborers  or  materialmen.  Such  a 
bond  is  expressly  waived  by  the  supervisors 
(Ordinance,  {  4,  supra),  although  ordinarily 
they  would  require  a  bond  of  over  $4,000,000 
on  a  contract  of  this  amount.  There  is  no 
retention  of  25  per  cent  (over  $2,000,000)  for 
the  benefit  of  laborers  or  materialmei.  In 
short,  the  facts  that  the  supervisors  waived 
this  bond,  that  they  provided  for  advance 
payments  of  actual  cost,  that  they  fixed  no 
amount  of  bond  for  the  faithful  performance 


Digitized  by 


Google 


CkO.) 


OSOWZ!  y.  BOTUS 
(IM  P.) 


121 


«f  the  contract,  that  they  made  no  provlBloD 
for  the  payment  of  labor  and  material  after 
the  maximum  guaranteed  cost  had  been  ex- 
ceeded, except  for  payment  direct  by  the  dty, 
and  waived  the  usual  bond  to  secure  them, 
lead  to  the  conclusion  that  It  wnx  their  in- 
tention that  In  any  event  the  dty  should 
pay  the  actual  cost,  and  that  the  contract 
price  should  be  such  "cost  plus  a  fee."  The 
contract  and  specifications  Involved  here  seem 
to  combine  several  features  of  the  cost-plus- 
a-fee  contract  described  by  George  W.  B^l^- 
ler,  supra.  The  fourth  form  of  such  a  Con- 
tract provides  for  "an  upset  maximum  fee." 
tJnlesa  the  Innovations  provided  on  the 
cost-plns-a-fee  plan  by  the  supervisors  In 
thdr  ordinance  absolutely  destroy  the  funda- 
mental basis  of  such  a  plan,  and  substitute 
In  lien  thereof  a  i)ecnliar  plan  of  their  own, 
the  guaranty  of  the  contractor  referred  to  In 
the  ordinance  must  relate  to  and  bear  upon 
the  amoont  of  his  fee.  It  must  have  been 
Intended  that  the  contractor  was  to  agree 
that  the  maximum  cost  should  be  a  certain 
amount,  and  that  his  fee  was  to  be  affected 
and  limited  by  that  agreement  The  pro- 
vision of  section  3  that  the  contract  shall 
recite  "that  Inasmuch  as  the  dty  is  to  pay 
the  actual  cost  of  the  work,  within  tlie  guar- 
anteed limit,  no  expenditures"  shall  be  in- 
cnrred  except  upon  the  prior  written  anthor- 
ixatlon  of  the  dty  engineer  and  board  of  pub- 
lic works  might  Indicate  otherwise.  But 
the  statement  of  the  sruaranteed  limit  con- 
tained In  this  provision  Is  a  mere  redtal 
as  a  basis  for  the  agreement  that  the  dty 
engineer  is  to  have  aupervlscHT  power  over 
the  incurring  of  expenses;  This  redtal  ought 
not  to  control  the  ftmdamental  basis  of  the 
whole  scheme  contemplated  by  the  adoption 
of  the  cost-plus-a-fee  plan.  If  the  contractor 
Instead  of  bidding  a  lump  simi  had  specified 
a  percentage  of  the  cost  as  a  basis  of  his 
compensation — and  he  might  have  bid  on  that 
basis — and  If  we  substitute  for  the  word 
"guarantee"  the  word  "agreement" — for  that 
is  what  Is  Intended — we  have  an  agreement 
that  the  contractor  shall  receive  a  certain 
percentage  of  the  cost  of  the  work  coupled 
with  an  agreement  that  the  work  shall  not 
exceed  a  certain  maximum,  and  an  Implica- 
tion that  if  It  does  exceed  that  maxlmnm 
his  percentage  of  profit  shall  be  limited  to 
the  agreed  maximum.  If  we  assume  there 
la  any  basis  for  the  appellants'  contention, 
we  have  to  consider  the  additional  fact  that 
the  board  of  public  works  received  proposals 
upon  the  same  basis  from  all  contractors 
bidding  on  the  cost-plus-a-fee  basis;  that 
these  bids  were  a  great  deal  less  than  the  flat 
contract  basis;  that  the  contract  was  let  In 
accordance  with  the  pr(^>08al  In  the  bids; 
and  that  afterwards  the  board  of  supervisors 
jwssed  a  resolution  setting  aside  bonds  for 
the  payment  of  this  contract,  and,  in  effect, 
ratl^lng  and  confirming  It. 


With  reference  to  the  subsequent  action  of 
the  board  of  supervisors,  the  rule  is  thus 
stated  in  Black  <m  Interpretation  of  Laws, 
195: 

"A  constraction  pat  opon  a' statute  by  the 
Legislature  itself,  by  a  subsequent  act  or  res- 
olution, cannot  control  the  Judgment  of  the 
courts;  but  it  is  entitled  to  weight  and  con- 
sideration in  case  of  doubt  or  obscurity. 
*  *  *  Thus,  while  the  Legislature  cannot,  by 
resolution,  change  the  obligation  of  a  contract 
made  under  a  previous  act,  yet,  if  they  instruct 
a  public  officer  as  to  his  duties  under  the  con- 
tract, such  legislative  expression  of  opinion 
as  to  vrtiat  has  been  done,  and  the  resulting 
duties  of  the  officer,  may  be  resorted  to  in  de- 
termining the  intention  of  the  Legislature  in 
passing  the  act,"  dting  Georgia  Penitentiary 
Co.  V.  Nehns,  65  Oa.  07. 

See,  also.  State  ex  rel.  Lamkln  v.  Hackmann, 
275  Mo.  47,  204  S.  W.  613;  Board  of  Com- 
missioners v.  Alexander,  68  Okl.  128, 109  Pac. 
811,  8ia. 

The  fact  that  the  board  of  supervisors, 
within  a  few  weeks  after  the  adoption  of 
this  ordinance  authorizing  the  board  of  pub- 
lic works  to  solicit  proposals  for  the  per- 
formance of  this  worlc,  In  effect  ratified  and 
approved  the  contracts  entered  Into  by  the 
board  of  public  works  under  the  authority 
of  that  ordinance,  points  significantly  to 
the  fact  that  In  using  the  comparatively  re- 
cent phrase  "cost-plus-a-fee"  they  did  not  In- 
tend to  throw  upon  the  contractor  all  the 
hazards  due  to  an  Increased  cost  of  the  work, 
and  that  the  guaranty  therein  referred  to 
had  relation  to  the  amount  of  the  contrac- 
tor's fee,  and  that  the  guaranty  with  refer- 
ence to  such  maximum  unit  cost  contained 
In  the  contract  actually  entered  into  was  the 
kind  of  a  guaranty  they  intended  to  secure 
In  enacting  the  ordinance.  In  the  resolution 
set  up  as  Exhibit  J  to  the  complaint,  adopted 
by  the  supervisors  and  approved  by  the 
mayor,  appropriating  $2,719,000  to  be  expend- 
ed out  of  the  proceeds  of  water  bonds,  it  is 
stated: 

"Whldi  proceeds  are  to  be  placed  in  the  wa- 
ter construction  fund  for  the  purpose  of  pay- 
ing the  estimated  expenses  of  executing  con- 
tract No.  77C,  board  of  public  works,  for  the 
constmction  of  mountain  division  aqueduct  tun- 
nels on  the  Hetch  Hetchy  project,  on  a  cost- 
plus-a-fee  basis,  with  guaranteed  maximum  unit 
prices  during  the  year  commencing  with  and 
following  the  date  of  said  contract" 

This  Is  an  express  dedaratlon  by  the  board 
of  supervisors  and  the  mayor  that  the  con- 
tract In  question  was  one  "on  a  cost-plus-a- 
fee  basis,  with  guaranteed  maximum  unit 
prices."  If  in  the  ordinance  the  supervisors 
had  used  terms  of  fixed  legal  significance, 
their  subsequent  interpretation  would  not  l>e 
binding  on  the  courts.  But  they  have  used  a 
phrase  In  the  formative  stage,  and  we  think 
accurately,    ant  if  these  phrases  lack  pre- 
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dslon,  tbe  snbseqnoit  «mdnct  of  the  snper- 
vlaora  Is  snffldent,  under  tbe  circumstances, 
to  Justify  the  Interpretation  which  we  place 
on  the  ordinance,  namely,  that  It  authorizes 
the  contract  entered  Into  by  the  board  of 
public  works. 

To  recapitulate  the  argument  bearing  upon 
tbe  proper  construction  of  the  ordinance  of 
the  board  of  supervisors  authorizing  the 
board  of  public  works  to  advertise  for  bids 
on  the  basis  of  the  so-called  cost-plus-a-fee 
contract: 

(1)  The  sine  qua  non  of  the  cost-plus  form 
of  contract  is  the  payment  by  the  city  of  the 
cost  of  the  work. 

(2)  Section  4  of  the  ordinance  declares  that 
In  the  cost-plus  form  of  ccmtract  tbe  dty  la 
to  pay  for  all  labor  and  material. 

(3)  There  is  no  express  provision  in  the 
ordinance  that  the  contractor  Is  to  reimburse 
tbe  dty  for  the  cost  of  labor  and  material 
paid  to  laborers  and  materialmen. 

(4)  No  bond  Is  required  to  secure  laborers 
and  materialmen,  such  a  bond  bdng  express- 
ly waived. 

(5)  The  usual  25  per  cent,  of  money  due 
under  the  contract  retained  to  secure  laborers 
and  materialmen  and  to  secure  the  dty  In  the 
faithful  performance  of  the  contract,  Is 
waived. 

(6)  No  provision  is  made  for  an  adequate 
bond  to  secure  the  dty  for  the  repayment 
to  It  of  money  paid  to  laborers  and  material- 
men. While  the  usual  bond  for  the  perform- 
ance of  the  contract  would  cover  this  agree- 
ment, the  amount  of  such  bond  Is  not  fixed 
by  the  supervisors,  but  Is  left  to  the  discre- 
tion of  the  board  of  public  works. 

(7)  The  purpose  of  the  guaranty  of  maxi- 
mum unit  cost  by  the  contractor  is  to  form 
a  basis  of  his  fee  tf  the  bid  is  on  a  percent- 
age basis,  or.  If  not,  in  such  manner  as  the 
board  of  public  works  may  determine  by  Its 
form  of  proposals  and  contract. 

(8)  The  board  of  supervisors  have  them- 
selves Interpreted  the  ordinance  to  mean 
exactly  what  the  board  of  public  works  con- 
strued It  to  mean,  and  In  case  of  doubt  we 
should  follow  this  Interpretation. 

As  an  answer  to  the  foregoing  considera- 
tions it  is  suggested  that  the  guaranty  con- 
templated that  the  contractor  was  to  pay  all 
cost  over  and  above  the  agreed  maximum ;  in 
other  words,  that  the  sine  qua  non  of  the 
guaranty  Is  that  the  contractor  pays  the  cost 
of  the  work.  We  would  thus  have  the  super- 
visors in  one  sentence  using  two  Irrecondla- 
ble  terms,  one  phrase  requiring  the  dty  at 
all  hazards  and  in  all  events  to  pay  the 
cost  of  the  work,  and  the  other  requiring  the 
contractor  at  all  hazards  and  In  all  events  to 
pay  the  cost  of  the  work.  On  the  one  hand, 
we  have  a  construction  of  the  ordinance 
which  resolves  the  ambiguities  thereof  In 
favor  of  the  cost-plus  basis,  and,  on  the  other, 
a  construction  which  resolves  the  ambiguities 


In  favor  of  tbe  payment  of  the  c6st  by  the 
contractor. 

In  response  to  the  considerations  whldi 
point  to  the  conclusion  that  the  supervisors 
were  seeing  a  practical  solution  of  a  prac- 
tical problon,  and  were  endeavoring  to  secure 
bids  from  contractors  upon  a  basis  more 
favorable  to  the  dty  than  the  lump-sum  con- 
tract, and  that  the  contract  which  throws 
aU  the  hazard  upon  the  contractor  and  re- 
moves from  him  all  hope  of  profit  resulting 
from  decreased  cost  Is  less  favorable  to  him 
than  a  lump-sum  contract,  It  Is  answered  that 
the  contractor  wUl  protect  himself  by  making 
an  outside  estimate  which  will  make  It  prac- 
tically certain  that  he  will  not  sufter  loss. 
To  this  argument  we  reply  that  the  Imputa- 
tion of  such  an  intent  to  the  board  of  super- 
visors Is  to  assume  that  the  provision  in  tbe 
ordinance  in  regard  to  a  guaranty  was  con- 
sidered by  them  to  be  absolutely  valueless, 
because  to  secure  a  guaranty  of  a  certainty 
would  be  of  no  value  to  the  dty ;  that  Is  to 
say,  if  It  was  assumed  that  a  contractor 
would  bid  two  or  three  times  the  estimated 
cost  of  the  work  as  his  maximum  guaranty, 
so  as  to  be  certain  that  he  would  suffer  no 
loss,  the  guaranty  bectHnes  valueless.  The 
guaranty  Is  only  valuable  on  any  theory 
when  It  Is  assumed  that  It  Is  possible,  and 
even  probable,  that  the  actual  cost  will  ex- 
ceed the  guaranteed  maximum.  If  we  as- 
sume that  each  bidder  will  fix  an  exorbitant 
maximum — say  forty  or  fifty  mllllcm  dol- 
lars— then  It  Is  obvious  that  the  only  real 
competition  In  bidding  would  be  as  to  the 
amount  of  the  fee,  for  the  maximum  guaranty 
would  be  of  no  value  to  the  dty.  We  are 
thus  brought  by  this  process  of  reasoning 
to  the  very  conclusion  that  we  reached  by  the 
opposite  course  of  reasoning,  namely,  that 
(he  Intent  of  the  board  of  supervisors  was 
to  secure  competition  In  the  amount  of  the 
fee  bid.  The  difference  in  the  two  courses 
of  reasoning  Is  that  by  the  former  we  uphold 
the  validity  of  the  contract  here  Involved 
and  permit  the  construction  of  the  Hetch 
Hetchy  project,  as  was  dearly  contemplated 
by  the.  supervisors,  and  by  the  latter  we  hold 
the  contract  invalid  and  temporarily  retard 
or  permanently  destroy  the  Hetch  Hetchy 
project. 

We  have  assumed  in  the  foregoing  dis- 
cussion that  the  city  attorney  has  correctly 
Interpreted  the  contract  entered  into  for  the 
performance  of  this  work,  and  that  the  provi- 
sion In  such  contract  for  a  guaranty  that  the 
maximum  unit  price  should  not  exceed  the 
amount  therdn  spedfied  was  so  far  modified 
by  the  contract,  with  reference  to  the  re- 
tention of  parts  of  the  fee  due  the  contractor, 
that  the  maximum  security  of  the  city  is 
1112,000.  Mr.  Justice  SLOANS  has  taken  a 
different  view  of  the  contract,  and  we  do 
not  enter  into  that  discussion  for  the  reason 
that  we  prefer  to  base  our  dedslon  upon 
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tbe  Interpretation  adopted  hy  the  parties 
In  the  case.  Upon  this  basis,  if  we  assnine 
tliat  the  aggregate  of  the  maximnm  nnit 
cost  cannot  exceed  the  amount  of  the  re- 
spondent contractor's  bid,  to  wit,  $7,802,952.80, 
the  contract  should  have  been  awarded  to 
B.  C.  Storrle  &  Ca,  whose  bid  fee  was  $1,074,- 
2%.fl0,  becanse  in  each  case  the  dty  pays 
the  cost  of  the  work  and  the  fee  of  the  con- 
tractor, and  the  dltference  between  tbe  two 
fees  la  $116,044  in  favor  of  B.  C.  Storrie  & 
Co.  It  is  only  when  we  assume  that  the 
actual  cost  of  the  work  would  be  |112,000 
more  than  $7,802,952.80  that  the  basis  of  the 
two  bids  becomes  at  all  equal,  for  the  bid 
of  the  respondent  contractor  abates  as  the 
cost  exceeds  its  guaranty,  and  it  is  for  the 
reason  that  it  was  contemplated'  that  the 
maximum  unit  cost  would  affect  tbe  compen- 
sation of  the  contractor,  that  tbe  super- 
visors, in  section  2  of  the  ordinance,  pro- 
vided that  the  contract  might  be  awarded 
"either  to  the  bidder  submitting  the  lowest 
maximum  cost  guaranty,  or  to  the  bidder 
proposing  to  do  the  work  for  the  lowest  con- 
tractor's fee";  for,  as  has  been  said,  if  the 
maximum  bid  Is  so  great  that  it  bears  no 
real  relation  to  the  cost,  tbe  bid  should  be 
let  on  the  basis  of  the  lowest  contractor's 
fee. 

Batificatlon. 

The  question  as  to  whether  or  not  the 
resolutions  adopted  by  the  board  of  super- 
visors subsequent  to  the  execution  of  the 
contract,  in  furtherance  thereof,  constituted 
a  ratification  of  the  contract  so  as  to  bind 
the  dty  is  not  discussed  in  the  briefs.  It  Is 
clear  that  the  board  of  supervisors,  having 
power  to  {Hrescribe  tbe  method  of  entering  in- 
to the  c<»tract,  would  liave  power  to  ratify  a 
contract  executed  without  the  formalities  pre- 
scribed by  them,  as  distinguished  from  such 
formalities  as  might  be  required  by  the  char- 
ter. Tbe  resolutions  adc^ted  by  the  super- 
visors are  not  only  significant  as  pointing 
to  the  proper  interpretation  of  the  ordinance 
prescribing  the  method  of  the  letting  of  the 
contract,  but  are  also  significant  as  legisla- 
tive action  ratifying  the  contract  There 
can  be  no  question  that  if  the  resolutions 
passed  by  the  board  of  supervisors  subsequent 
to  the  letting  of  the  contract  are  proper  ex- 
pressions of  the  legislative  will,  equal  in  ef- 
fect to  an  ordinance,  that  the  subsequent 
ratification  makes  immaterial  the  original 
intention  of  the  board  of  supervisors  as  ex- 
pressed in  the  ordinance  authorizing  the  let- 
ting of  the  contract,  and  we  see  no  escape 
from  the  proposition  that  under  the  charter 
of  San  Frandsco  the  ordinance  in  question, 
having  been  enacted  with  the  formality  pre- 
scribed by  the  charter  for  both  ordinances 
and  resolutions,  is  equivalent  to  an  ordinance 
in  its  effect  This  matter  will  be  more  fully 
discussed  in  the  consideration  of  the  next 
point 


Does  the  Contractor's  Bond  Comply  with  the 
Ordinance? 

[I-I]  Appellants  contend  that  the  bond 
given  by  the  contractor  does  not  comply  with 
the  charter  provisions  regulating  that  sub- 
ject (section  21,  c.  1,  art  VI),  for  the  reason 
that  it  is  not  a  bond  for  the  faithful  per- 
formance of  the  contract  and  that,  although 
signed  by  a  surety  company,  there  is  only  one 
surety  instead  of  two.  In  this  connection  it 
is  pointed  out  that  although  the  Political 
Code  authorizes  the  acceptance  of  one  corpo- 
rate surety  company  instead  of  two  Individual 
sureties,  such  section  does  not  ai^ly  to  tlie 
letting  of  contracts  by  a  city,  whidi  Is  a 
munidpal  affair.  Section  21,  supra,  provides 
as  follows: 

"At  the  same  time  with  the  execution  of  the 
contract  the  contractor  sliall  execute  'to  the 
dty  and  county  and  deliver  to  the  secretary  of 
tbe  board  a  bond  in  the  sum  named  in  the  no- 
tice for  proposals,  with  two  or  more  sufficient 
sureties  to  be  approved  by  the  board,  or  shall 
deposit  with  the  secretary  a  certified  check  up- 
on some  solvent  bank  for  that  amount  for 
the  faithful  performance  of  the  contract  No 
surety  upon  any  bond  other  than  the  lawfully 
authorized  surety  companies  shall  be  taken 
unless,"  etc. 

The  daim  that  the  bond  is  not  one  for  tbe 
faithful  performance  of  the  contract  results 
from  the  fact  that  in  the  lx>nd  it  is  express- 
ly provided  that  it  is  not  intended  as  a  guar- 
anty of  the  estunated  maximum'  cost  inas- 
much as  the  contract  itself  on  that  subject 
merely  requires  that  the  guaranty  shall  be 
the  amount  of  the  unpaid  fee  in  the  hands 
of  the  owner,  the  bond  substantially  com- 
piles with  the  requirements  of  a  bond  for 
the  faithful  performance  of  the  contract. 
The  respondoits'  only  answer  to  the  daim 
that  tbe  bond  should  have  been  signed  by 
two  sureties  is  that  the  vmiversal  practice 
of  the  city  has  been  to  require  only  one  sure- 
ty company,  and  that  tbe  point  was  not  rais- 
ed in  the  court  below,  but  is  raised  for  the 
first  time  on  appeal.  With  reference  to  the 
latter  point  it  is  suffident  to  raise  the  ques- 
tion in  this  court  that  the  pleadings  and 
stipulation  of  the  parties  and  findings  of  the  . 
trial  court  show  that  the  contract  was  sign- 
ed by  only  one  surety  company.  Nor  would 
the  proof  of  a  contrary  custom,  directly  in 
tbe  face  of  the  charter  requirements,  be  of 
any  value.  If,  as  we  have  held,  the  board  of 
supervisors  have  control  over  the  subject  of 
letting  of  contracts  for  public  utilities,  they 
also  have  control  of  the  corollary  matter  of 
the  execution  of  a  bond  for  the  faithful  per- 
formance of  the  contract  In  the  ordinance 
providing  for  the.  letting  of  this  contract  by 
the  board  of  public  works  no  spedtic  provi- 
sion was  made  with  reference  to  the  giving 
of  the  bond  for  the  i)erfonnance  of  the  con- 
tract   It  was  merely  provided  in  the  ordl- 
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nance  that  tbe  procedure  outlined  in  sections 
14  et  seq.  of  article  6,  c.  1,  should  control. 
Tbe  language  of  the  ordinance  is  as  follows: 
"Sec.  2.  The  procedure  to  be  followed  in  so- 
liciting proposals  for  and  letting  such  con- 
tracts shall  be,  so  far  as  applicable,  that  pre- 
scribed In  article  6,  chapter  1,  of  the  charter 
for  general  contracts  let  by  the  city,"  with 
certain  exceptions  which  need  not  now  be 
considered.  Assuming  that  the  provision  with 
reference  to  the  method  of  procedure  in  let- 
ting a  contract,  contained  in  the  ordinance 
enacted  by  the  board  of  supervisors,  requir- 
ed that  the  bond  for  the  performance  of  the 
contract  be  signed  by  two  sureties  instead 
of  one,  the  supervisors  had  the  power  to  pro- 
vide In  the  ordinance  for  only  one  surety,  as 
Is  provided  by  general  law  In  case  of  corpo- 
rate sureties.  Pol.  Code,  {  935.  They  also 
bad  power  after  the  execution  of  the  con- 
tract to  waive  tbe  requirement  of  more  than 
one  surety.  What  they  had  a  right  to  pro- 
vide for  In  the  first  Instance  they  could  au- 
thorize by  way  of  ratification.  Chase  v. 
Trout,  146  Cal.  350,  80  Pac.  81.  The  resolu- 
tion of  the  board  of  supervisors  of  May  3, 
1920  (No.  nSTi),  approved  by  tbe  mayor  on 
that  date,  reciting  the  execution  of  the  con- 
tract In  question,  setting  aside  ?8,000,000  In 
bonds  to  carry  It  out,  appropriating  $2,719,000 
for  the  first  year,  accepting  the  bid  of  the 
Construction  Company  of  North  America,  was 
a  formal  ratification  of  the  contract  This 
ratification  was  repeated  on  the  same  date 
by  a  resolution  setting  aside  and  appropri- 
ating $2,719,000  from  tbe  proceeds  of  the  sale 
of  said  bonds,  authorized  by  the  foregoing 
resolution,  and  directing  that  tbe  "proceeds 
are  to  be  placed  In  the  water  construction 
fund,  for  the  purpose  of  paying  the  estimated 
expenses  of  executing  contract  No.  770  of 
the  board  of  public  works  and  for  the  con- 
struction of  mountain  division  aqueduct  tun- 
nels on  tbe  Hetch  Uetchy  project  on  a  cost- 
plus-a-fee  basis,  with  guaranteed  maximum 
unit  prices  during  the  year  commencing 
with  and  following  the  date  of  said  con- 
■  tract" ;  and  on  the  same  date,  by  another 
resolution,  appropriating  $276,770.40,  "In 
payment  to  the  Construction  Company  of 
North  America  aJs  the  first  annual  advance 
payment  contract  77C  Hetch  Hetchy  water 
works  supply  construction  (claim  dated  May 
8,  1920)."  It  Is  suggested  that  tbese  resolu- 
tions were  not  elective  to  ratify  the  letting 
of  the  contract,  for  the  reason  that  tbe  char- 
ter required  the  supervisors  to  act  by  ordi- 
nance In  providing  a  method  of  letting  of 
contracts  (section  8,  c  1,  art  6,  supra),  and 
that  a  ratification  by  resolution  would  there- 
fore not  be  effective.  McOracken  v.  San 
Francisco,  16  CaL  691 ;  Qrogan  v.  San  Fran- 
cisco, 18  Cal.  608,  610,  614 ;  Plmental  v.  San 
Francisco,  21  Cal.  362,  363.  But  in  the  ab- 
sence of  statutory  or  charter  provision  to 


the  contrary,  a  legislative  act  may  be  either 
in  the  form  of  a  resoluticm  or  of  an  ordi- 
nance. San  Francisco  Gas  Cb.  v.  San  Fran-' 
Cisco,  6  Cal.  190;  note,  84  Am.  Dec.  631 ;  Ann. 
Cas.  1913C,  1321;  Ruling  Case  Law,  19,  f  194. 
For  many  purposes  resolutions  and  ordi- 
nances are  equivalent  terras.  Lus  Angeles  v. 
Waldron,  66  Cal.  283,  3  Paa  890;  PoUok  v. 
City  of  San  Diego,  118  Cal.  593,  60  Pac.  769 ; 
Hellman  v.  Shoulters,  114  Cal.  136,  157,  44 
Pac.  915,  45  Pac.  1057 ;  Jacobs  v.  Board  of 
Supervisors,  100  Oal.  121,  84  Pac.  630 ;  Hop- 
ping V.  City  of  Richmond,  170  Cal.  605,  150 
Pac.  977.  "And  It  has  been  held  that  even 
where  the-  statute  or  municipal  charter  re- 
quires the  municipality  to  act  by  ordinance, 
if  the  resolution  Is  passed  in  the  manner  and 
with  the  statutory  formality  required  in  the 
enactment  of  an  ordinance,  it  will  be  bind- 
ing and  effective  as  an  ordinance."  19  Rul- 
ing Case  Law,  1 194,  p.  895;  Gleason  v.  Har- 
nett 116  Ky.  890,  61  S.  W.  20;  Barre  v. 
Perry,  82  Vt  301,  73  Atl.  5T4;  McGllvery  t. 
Lewlston,  13  Idaho,  338,  356,  90  Pac.  348: 
Steenerson  v.  Fontaine,  106  Minn.  225,  119 
N.  W.  400.  The  charter  of  San  Francisco, 
although  providing  that  all  legislative  ac- 
tion shall  be  by  ordinance  (article  2,  c.  1,  S 
8),  expressly  authorizes  in  section  13  tbe 
passage  of  resolutions  providing  for  the  ap- 
propriation or  disposition  of  public  property 
or  tbe  expenditure  of  public  money.  It  is 
thus  provided  that  this  particular  form  of 
legislative  action  may  be  had  by  either  ordi- 
nance or  resolution.  After  providing  the 
identical  procedure  for  the  passage  of  ordi- 
nances and  resolutions,  it  is  provided  that 
bills  and  resolutions  of  the  type  specifically 
described  In  section  13,  which  includes  resolu- 
tions for  the  "appropriation  or  disposition  of 
public  property  or  the  expenditure  of  pub- 
lic moneys,"  etc.,  shall  after  passage  be  pre- 
sented to  the  mayor  for  approval.  It  is  then 
provided:  "The  mayor  shall  return  such  bill 
or  resolution  to  the  board  wltliin  ten  days 
After  receiving  it  If  be  approve  it  he  shall 
sign  it  and  it  shall  then  become  an  ordi- 
nance." With  referencie  to  the  passing  of 
such  ordinance  or  resolution  over  the  veto 
of  the  mayor.  It  Is  provided  that  after  such 
passage  "tbe  presiding  officer  shall  certify 
that  fact  on  the  bill  or  resolution,  and  when 
so  certified  the  bill  shall  become  an  ordi- 
nance with  like  effect  as  lf.lt  bad  been  ap- 
proved by  the  mayor.  If  the  bill  or  resolu- 
tion shall  faU  to  receive  the  vote  of  fourteen 
members  of  the  board,  it  shall  be  deemed 
finally  lost."  The  only  difference  that  we 
have  noted  concerning  the  passage  and  au- 
thentication of  ordinances  and  resolutions  Is 
that  relating  to  tbe  enacting  clause  of  an 
ordinance.  It  is  provided  in  the  charter 
(section  8,  c.  1,  art  2)  as  follows:  "Every 
legislative  act  of  the  dty  and  county  shall - 
be  by  ordinance.     The  enacting  clause  of 


Digitized  by 


Google 


CaL) 


OKOWE  V.  BOTI^ 
<ltt  P.) 


126 


every  ordinance  shall  be  In  tbese  words: 
'Be  It  ordained  by  tbe  people  of  the  dty  and 
county  of  San  Prandsco  as  follows:'  No 
ordinance  shall  be  passed  except  by  bin,  and 
no  bill  shall  be  so  amended  as  to  change  Its 
original  purpose."  But  the  provision  In  re- 
gard to  the  enacting  clause  has  been  held  to 
be  directory.  City  of  Napa  v.  Easterby,  76 
Cal.  222,  18  Pac.  253. 

[•]  We  see  no  escape  from  the  proposition 
that  the  proceedings  of  the  board  of  public 
works  In  the  letting  of  the  contract  and  the 
taking  of  the  bond  were  ratified  by  tbe  sub- 
sequent resolutions  of  the  board  of  snper- 
Ylsors  in  the  an>ropriate  manner  for  such 
ratification;  that  is,  by  the  appropriation  of 
the  money  for  the  purpose  of  carrying  out 
of  the  contract  Such  appropriations  were 
made  In  accordance  with  the  provisions  of 
the  charter.  The  resolutions  In  question 
were  adopted  in  accordance  with  the  char- 
ter and  approved  by  the  mayor,  and  were 
equivalent  to  ordinances  for  the  same  pur- 
pose, if  they  did  not  in  fact  become  ordi- 
nances by  reason  ol  such  approval  and  in 
accordance  with  the  above-quoted  proylsion 
of  section  16,  c.  1,  art  2. 

Toxitayer  Cannot  Complain  of  Infor- 
mality In  Bond. 

There  is  another  reason  why  the  Judgment 
cannot  be  reversed,  because  there  was  only 
one  surety  on  tbe  bond. 

[11,11]  This  action  being  by  a  taxpayer, 
the  question  is  whether  he  is  In  a  position  to 
raise  the  iwlnt  as  to  the  InsufBdency  of  the 
bond  where  it  Is  executed  by  a  surety  com- 
pany, and  where  the  general  law  specifically 
provides  that  only  one  surety  company  is 
essential  upon  a  bond  in  any  case  provided 
by  law.  Section  955,  Pol.  Code ;  section 
10S6,  Code  Olv.  Proc.  The  appellants  are 
no  doubt  correct  In  the  contention  that  the 
giving  of  such  bond  was  a  munldpal  affair, 
and  therefore  controlled  by  the  city  charter, 
but  no  allegation  is  made  and  no  contention 
raised  that  the  surety  is  not  amply  suffident 
The  bond  has  been  approved  both  by  the 
board  of  public  works,  as  required  by  section 
21  of  the  charter,  and  inferentially  by  the 
board  of  supervisors.  The  bond  would  be 
binding  upon  the  surety  company,  notwith- 
standing there  was  only  one  surety.  Kurtz 
T.  Forquer,  Wt  Cal.  91,  29  Paa  418;  Weir  v. 
Mead,  101  Cal.  125,  35  Pac.  567,  40  Am.  St 
Rep.  46;  Stlmson  MiU  Ca  T.  Riley,  42  Pac. 
1072.1  No  case  has  been  called  to  our  atten- 
tion In  which  it  has  been  held  that  a  con- 
tract such  as  this  is  Invalid  by  reason  of  the 
failure  to  give  a  proper  bond,  and  in  a  num- 
ber of  cases  it  has  been  assumed  that  the 
givine  of  a  bond  expressly  required  by  stat- 
ute is  not  essential  to  the  validity  of  the 
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contract.  Flummer  t.  Kennedy,  72  Mich. 
295,  40  N.  W.  438;  Wells  v.  Board  of  Ed- 
ucation, 78  Mich.  260,  44  N.  W.  267;  Hueb- 
ner  v.  Nlms,  132  Mich.  657,  94  N.  W.  180; 
Smith  V.  Hubbell,  142  Mich.  637,  106  N.  W. 
547.  In  this  state  we  have  been  very  lib- 
eral In  the  application  of  the  rule  permitting 
taxpayers  to  bring  a  suit  to  prevent  the  il- 
legal conduct  of  city  officials,  and  no  show- 
ing of  special  damage  to  the  particular  tax- 
payer has  been  held  necessary.  Gibson  v. 
Trinity  County  Supervisors,  80  Oal.  359,  22 
Pac.  226;  Winn  v.  Shaw,  87  Cal.  631,  25 
Pac.  968 ;  Barry  v.  Goad,  89  Cal.  215,  26  Pac. 
785 ;  Santa  Rosa  lighting.  Co.  v.  Woodward, 
119  Cal.  30.  60  Pac  1025 ;  Olouse  v.  City  of 
San  Diego,  159  Cal.  434,  114  Pac.  573;  Os- 
bum  V.  Stone,  170  Cal.  480,  150  Pac.  307. 
The  rule  has  now  been  crystallized  Into  a 
statute  (section  626a,  Code  Civ.  Proc.).  We 
think  that  our  dedsions  point  to  the  condu- 
slon  that  the  taxpayer  shoidd  not  be  permit- 
ted to  maintain  an  action  based  upon  the 
mere  informality  of  a  bond,  where  no  show- 
ing is  made  or  suggested  of  injury  either  to 
the  public  or  to  the  taxpayer.  In  Ransome- 
Crummey  Co.  v.  Bennett,  177  Cal.  660,  171 
Pac.  304,  platotlff  sued  upon  a  street  assess- 
ment. The  proceedings  were  in  In vl turn. 
The  charter  provided  that  where  a  bond  for 
the  faithful  performance  of  a  contract  for 
street  work  was  executed  by  a  surety  com- 
pany such  company  must  be  organized  under 
the  laws  of  the  state  of  California.  Tbe 
bond  given  was  not  executed  by  a  company 
BO  organized.    The  court  said: 

"The  question  is  whether  nnder  these  cir- 
cumstances the  fact  that  tbe  snrety  on  these 
bonds,  otberwiae  good  and  sufficient,  was  not  of 
tbe  daas  designated  by  the  charter.  Is  avaflable 
as  a  defense  in  an  action  to  foreclose  tbe  lien 
of  the  assessment.  We  think  this  question  is 
correctly  answered  in  the  negative  by  what  was 
said  and  held  in  Miller  v.  Mayo,  88  Cal.  608, 
26  Pac.  364,  and  Greenwood  v.  Morrison,  128 
Cal.  360,  60  Pac.  971,  and  on  further  considera- 
tion we  ase  satisfied  that  Manning  v*.  Den,  90 
Cal.  610,  27  Pac.  435,  dedded  nothmg  to  the 
contrary.  It  follows  that  the  facts  embraced 
in  this  finding  constitate  no  defense  to  plain- 
tiff's action." 

If  in  proceedings  in  invltum  the  failure  to 
give  the  kind  of  bond  required  by  the  char- 
ter is  insuffldent  to  avoid  the  contract  made 
in  the  exerdse  of  the  taxing  power  of  the 
dty,  it  follows  irresistibly  that  a  taxpayer 
ought  not  to  be  allowed  the  extraordinary 
remedy  of  Injunction  to  prevent  the  carrying 
out  of  a  valid  contract  because  of  such  In- 
formality, where  no  showing  wliatever  is 
made  of  actual  injury  to  the  taxpayer.  It 
has  been  said  that  Injury  will  be  presumed 
from  a  failure  to  comply  with  the  law  (San- 
ta Rosa  lighting  Co.  t.  Woodward,  supra), 
but  such  presumption  cannot  be  applied  un- 
der the  drcumstancea  here  shown. 
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The  Auditor's  Certificate  Concerning 

ATallablllty  of  Proceeds  of 

Municipal  Bonds. 

[12]  Appellants  contend  that  the  indorse- 
ment by  the  auditor  upon  the  contract  In 
question  was  Insufllclent  to  comply  with  the 
requirements  of  article  3,  c.  1,  }  10,  of  the 
charter,  and  that  the  proceedings  for  the  set- 
ting aside  of  the  sale  of  the  water  bonds  for 
the  payment  of  the  expenses  of  the  contract 
does  not  conform  to  the  charter  provisions 
In  that  regard.  The  charter  provision  In  re- 
gard to  the  Indorsement  upon  the  contract  Is 
as  follows: 

"Provided,  that  where  the  expense  of  execut- 
ing such  contract  is  to  be  paid  entirely  from  the 
proceeds  of  bond  issues,  the  requirements  of 
this  section  may  be  satisfied  through  an  in- 
dorsement by  the  auditor  that  a  sufficient  num- 
ber of  bonds  have  been  set  aside  to  be  sold 
as  payments  under  the  contract  fall  due,  and 
from  the  proceeds  of  which  sale  the  estimated 
expense  of  executing  such  contract  may  be  paid, 
as  certified  by  the  board  or  officer  making  the 
same." 

The  certificate  of  the  auditor  upon  the 
contract  is  in  the  following  lang:uage: 

"In  accordance  with  the  provision  of  article 
in,  chapter  1,  section  10  of  the  charter  of  the 
city  and  county  of  San  Francisco,  I  hereby  in- 
dorse upon  the  within  contract  my  certificate 
that  by  Resolution  No.  17872,  New  Series,  of 
the  board  of  supervisors  of  the  city  and  county 
of  San  Francisco  Water  Bonds  of  the  issue  of 
1010,  in  the  amount  of  eight  million  ($8,000,- 
000)  dollars,  have  been  set  aside,  to  be  sold  •■ 
payments  under  the  contract  to  which  this  in- 
dorsement is  attached  fall  due,  from  the  pro- 
ceeds of  which  sale  the  estimated  expense  of 
executing  such  contract  may  be  paid;  that 
said  amount  of  bonds  is  sufficient  for  such 
purpose,  according  to  the  certificate  of  the 
board  making  such  contract;  that  prior  to  this 
indorsement  the  contractor  has  agreed  in  writ- 
ing to  purchase  such  bonds,  in  such  amount 
and  at  such  periods  of  time,  for  par  and  accrued 
interest,  as  will  enable  the  treasurer  to  make 
payments  in  cash  under  such  contract  as  such 
payments  fall  due  and  are  approved." 

The  agreement  of  the  contractor  was  to 
purchase  on  or  before  the  day  when  each  ad- 
vance annual  installment  of  the  fee  became 
due  an  amount  of  bonds  sufficient  to  take 
care  of  the  total  amount  of  expenditures  re- 
quired under  the  contract  for  the  next  en- 
suing year,  and  the  amount  agreed  to  be 
purchased  tor  the  first  year  was  $3,052,000, 
the  bonds  to  be  purchased  at  par  and  ac- 
crued Interest  The  contention  of  the  appel- 
lants Is  that  this  arrangement  for  the  sale 
of  bonds  did  not  eonform  to  the  charter  pro- 
visions, and  that  therefore  the  certificate 
was  in  effect  untrue.  The  contention  Is  as 
follows: 

"The  contract  in  question  assumes  to  be  one 
not  for  the  present  sale,  but  for  the  future  sale 
in  installments,  upon  the  happening  of  future 


events,  one  of  which  may  not  happen  within  one 
year,  and  one  of  which  may  not  happen  within 
two  years,  from  the  date  of  the  contract.  The 
sales  assumed  to  have  been  consummated  by 
this  contract  were  not  sales  to  the  highest  bid- 
der, nor  are  the  sales  over  the  treasurer's  coun- 
ter to  any  applicant  at  a  price  not  less  than  par 
and  accrued  interest  fixed  by  the  supervisors, 
which  are  the  only  methods  of  sale  prescribed 
by  the  charter." 

We  think  this  position  is  not  well  taken. 
The  purifose  of  requiring  the  auditor's  cer- 
tificate was  to  submit  to  him  the  question  of 
whether  or  not  he  would  have  In  the  treas- 
ury at  the  time  payments  were  due  under 
the  contract  sufficient  funds  to  meet  these 
payments.  Under  the  agreement  entered  Into 
between  the  contractor  and  the  dty  he  would 
have  such  funds  on  hand  for  the  payment  of 
the  amounts  due  under  the  contract  The 
charter  (section  10,  supra)  spedflcally  pro- 
videa: 

"If  bonds  are  withheld,  arrangements  shall 
be  made  prior  to  the  auditor's  indorsement  for 
the  sale  of  such  bonds  in  such  amounts  and  at 
such  periods  of  time  as  will  enable  the  treasurer 
to  make  payments  in  cash  under  such  contract 
as  such  payments  fall  due  and  are  approved." 

This  provision  of  the  charter  specifically 
requires  that  the  arrangement  for  the  sale 
must  be  made  before  the  auditor's  indorse- 
ment. It  contemplates  the  future  delivery  of 
the  bonds  "in  such  amounts  and  at  such  pe- 
riods of  time  as  will  enable  the  treasurer  to 
make  payments  in  cash  under  such  contract 
as  the  payments  fall  due."  The  charter  con- 
templates two  things :  First,  an  indorsemoit 
upon  the  contract  of  the  fact  that  there  la 
a  balance  in  the  treasury  available  for  the 
payment  of  the  moneys  to  fall  due  under  the 
contract  It  matters  not  that  this  money 
may  have  been  derived  from  the  sale  of 
bonds.  If  the  bonds  have  been  sold  and  the 
money  is  In  the  treasury,  the  certificate  of 
the  auditor  is  In  accordance  with  the  fact 
Second,  if,  on  the  other  hand,  the  bonds 
have  not  been  sold  and  have  been  set  apart 
by  the  supervisors  to  meet  the  obligation 
under  the  contract  It  is  essential  that  such 
arrangement  be  made  for  the  sale  of  the 
bonds  at  future  times  and  in  such  amounta 
as  will  make  it  certain  that  the  dty  will 
have  cash  on  hand  to  fulfill  Its  obligation  to 
pay  cash.  The  mere  setting  aside  of  bonda 
would  not  take  care  of  the  obligation  of  the 
city,  and  there  could  be  no  assurance  of  the 
ability  80  to  do  in  the  absence  of  an  actual 
arrangement  or  contract  for  the  sale  of  the 
bonds  at  such  times  and  in  such  amounts  as 
is  needed  to  meet  its  obligation,  under  the 
contract  If  the  arrangements  for  the  sale 
of  bonds  were  violative  of  such  fundamental 
provisions  of  the  charter  as  that  the  bonds 
should  be  sold  for  not  less  than  par  and  ac- 
crued Interest,  we  should  go  behind  the  cer- 
tificate of  the  auditor  to  inquire  into  the  ac> 
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tnal  facts  In  tbe  suit  of  a  taxpayer  alle^g 
those  facta.  So  far  as  we  .can  see  no  direct 
requirement  of  the  diarter  ifi  yiolated,  and 
the  very'  provisipn  of  the  Charter  which  re- 
quires the  certificate  of  the  auditor  to  be 
attached  to  the  contract  certifying  that 
bonds  have  been  set  aside  to  be  sold,  and 
that  "from  the  proceeds  of  which  sale  the 
estimated  expense  of  executing  such  con- 
tract may  be  paid,"  implies  a  sale  in  ad- 
vance of  delivery.  We  think  that  the  super- 
visors have  regularly  followed  the  authority 
vested  in  them  with  reference  to  the  sale 
of  bonds,  and  that  the  auditor  has  complied 
with  tbe  requirements  of  the  charter  essen- 
tial to  the  validity  of  the  contract 

Fraud  In  Sale  of  Bonds  not  Charged. 

[13,14]  In  the  oral  argument  it  was 
claimed  that  tbe  arrangement  for  the  ad- 
vance fee  each  year  was  a  subterfuge,  to 
take  care  of  the  discount  necessary  to  mar- 
ket the  bonds.  The  argument  is  substantial- 
ly as  follows:  That  tbe  court  will  take  Ju- 
dicial notice  of  the  fact  that  government 
bonds  and  other  similar  bonds  bearing  4^ 
or  5  per  cent.  Interest  cannot  be  sold  on  the 
nuucket  for  par;  that  therefore  tbe  agree- 
moit  of  tlie  contractor  to  purchase  the  bonds 
at  par  is  not  in  good  faith  for  the  reason 
that  he  coold  not  afford  to  purchase  tbe 
fwnds  at  a  loss,  and  hence  It  must  be  as- 
sumed that  tbe  advance  payment  to  be  made 
btfore  or  at  the  time  of  the  purchase  of  the 
bonds  was  intended  as  a  discount  on  the 
bonds.  The  question  of  whether  or  not  the 
form  of  the  contract  entered  Into  by  the  dty 
with  the  contractor  was  a  subterfuge  to 
avoid  the  provision  of  the  charter  requiring 
the  bonds  to  be  sold  at  par  and  accrued  in- 
terest was  not  raised  in  the  trial  court.  It 
is  suggested,  however,  that  tbe  facts  speak 
for  themselves,  and  from  the  admitted  facta 
it  must  be  held  that  this  was  the  purpose 
of  the  dty  and  of  the  contractor.  If  there  is 
any  fmnd  or  colluslcm  in  the  matter  It  was 
not  alleged  and  cannot  be  considered  by  us. 
All  presumptions  of  law  are  In  favor  of  the 
good  faith  of  public  officials,  and  there  Is 
nothing  in  the  case  other  than  the  facts  as 
stated  which  give  color  to  any  complaint  of 
collnaion.  Assuming  that  it  is  true  that  the 
contractor  will  use  a  part  of  his  fee  in  the 
purchase  of  bonds,  it  Is  no  more  illegal  than 
it  is  for  him  to  use  any  other  money  belong- 
ing to  him  for  the  purchase  of  the  bonds.  It 
is  Ills  money,  and,  in  the  absence  of  fraud  or 
collusion,  he  can  do  with  it  as  he  pleases. 

We  conclude  that  the  contract  was  valid 
and  that  the  injunction  against  tbe  payment 
of  the  contract  price  should  be  denied. 

The  Judgment  is  affirmed. 

We  amcur:  LAWLOR,  J. ;  LENNON,  J. 

SLOANB,  J.  (concurring).  I  concur  in  the 
conclusion  reached  by  Mr.  Justice  WILBUR, 
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but  I  do  not  agree  with  Ws  opinion  constru- 
ing the  contract  of  guaranty  as  specified  in 
the  ordinance.  I  cannot  accept  the  construc- 
tion placed  up<Hi  ordinance  S107  that  the  re- 
quirement for  a  contractor's  guaranty  that 
the  "cost  to  the  city  shall  not  exceed  a  sped- 
fled  maximum  cost  per  unit"  applies  alone  to 
the  contractor's  fee.  There  are  four  refer- 
ences to  this  guaranty  in  the  ordinance. 
First,  the  board  of  public  works  is  author- 
ized to  invite  proposals  and  let  contracts  "on 
the  basis  of  cost-plus-fee  with  guaranteed 
maximum  cost  to  the  dty  and  county."  Sec- 
ond, the  board  is  authorized  to  enter  into 
contracts  for  the  construction  of  "said  water 
supply  and  works,  said  proposals  and  con- 
tracts to  be  based  on  the  so-called  cost-plus- 
fee  plan,  with  a  guaranty  by  the  contractor 
that  the  total  cost  to  the  dty  shall  not  exceed 
a  spedfled  maximum  i»ice  per  unit."  Third, 
there  is  the  provision  that  the  board  of  pub- 
lic works  may  in  its  discretion  award  the 
contract  to  the  bidder  submitting  the  lowest 
maximum  cost  guaranty,  or  to  the  bidder 
proposing  to  do  the  work  for  the  lowest  con- 
tractor's fee."  Whatever  this  last  paragraph 
may  mean,  it  seems  clear  that  the  maximum 
cost  guaranty  referred  to  in  tbe  first  dause 
is  not  the  contractor's  fee  indicated  in  the 
second  clause.  The  fourth  reference  is  to  the 
fact  tliat  "the  dty  and  county  is  to  pay  tbe 
actual  cost  of  doing  the  work  within  the 
guaranteed  limit,"  and  providing  that  no  ex- 
penditure chargeable  to  the  dty  and  county 
shall  be  incurred  for  labor  and  material,  sup- 
plies, or  equipment,  required  for  sudi  work, 
except  on  written  authorization,  etc.  Tbe 
cost  and  work  here  referred  to  as  being  with- 
in the  guaranty  are  dearly  the  cost  and  work 
of  the  whole  contract  It  furthermore  is  an 
lacontrovertlble  fact  that  all  the  parties  to 
the  proceedings  nnder  this  ordinance,  in  the 
proposals,  specifications,  acceptances,  and 
contract  have  treated  this  required  guaranty 
as  applying  to  the  total  TnaTiimim  cost  of  the 
entire  work,  inclnding  the  contractor's  fee. 

These  considerations  are  condusive  to  my 
mind  that  the  g:uaranty  named  in  the  ordi- 
nance was  intended  as  a  security  against  any 
excess  unit  cost  of  tbe  entire  construction 
work. 

But,  with  this  interpretation  of  the  ordi- 
nance, I  concur  in  the  conclusion  of  Justice 
WILBUR  that  tbe  contract  cannot  be  held 
invalid  for  failure  of  compliance  with  either 
the  charter  or  the  ordinance — First,  because, 
as  pointed  out  in  Justice  WILBUR'S  opinion, 
tbe  resolutions  adopted  by  the  board  of  su- 
pervisors were  in  legal  ettect  a  ratification  of 
the  contract;  and,  second,  because,  if  there 
was  not  a  valid  ratification,  the  acceptance 
of  the  contract  rests  upon  a  reasonable  inter- 
pretation by  all  the  parties  of  the  guaranty 
requirement 

This  court  Is  agreed  upon  tbe  vital  point  of 
tbe  opinion  that  tbe  supervisors  had  the  pow- 
er under  the  amoided  cliarter  to  authorize 
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by  ordinance  a  departure' from  the  procedure 
therein  prescribed  for  negotiating  public  con- 
tracts. They  did  by  ordinance  change  the 
procedure  not  only  In  adopting  the  cost-plus- 
fee  plan,  but  by  demanding  a  guaranty  from 
the  contractor  where  the  charter  required  a 
surety  bond.  It  is  fair  to  presume  that  the 
contract  of  guaranty  as  executed  and  accept- 
ed was  the  security  contemplated  by  the  ordi- 
nance. 

The  ordinance  authorizes  the  board  of  pub- 
lic works  to  enter  into  a  contract  on  the  so- 
called  cost-plus-a-fee  plan,  "with  a  guaranty 
by  the  contractor  that  the  total  cost  to  the 
dty  shall  not  exceed  a  specified  maximum 
price  limit." 

Pursuant  to  this  requirement  the  contrac- 
tor, in  the  contract  as  executed  with  the 
board  of  public  works,  agrees  as  follows: 

"The  contractor  hereby  guarantees  that  the 
unit  costs  to  the  dty  of  such  work  determined 
in  the  manner  provided  in  the  specifications, 
including  the  coDtractor'a  fee  hereinafter  men- 
tioned, but  exclnding  the  general  overhead 
costs  of  the  city's  engineering  and  administra- 
tive offices  in  San  Francisco  and  Groveland, 
will  not  exceed  the  sum  named  in  the  schedule 
of  guaranteed  maximum  unit  costs;  and  agrees 
that  if  the  actual  unit  costs  to  the  city  of  San 
Francisco,  so  determined,  exceed  such  guar- 
anteed coats,  the  total  amount  of  such  excess 
on  all  work  to  which  the  same  applies  may  be 
deducted  from  any  payments  due  or  withheld 
from  the  contractor  under  the  contract." 

Stopping  with  the  words  "unit  costs"  pre- 
ceding the  semicolon,  we  have,  so  far  as  Is 
necessary  to  bind  the  contractor,  an, express 
guaranty  as  required  by  the  ordinance. 

I  doubt  if  there  is  anything  in  the  subse. 
quent  language  which  modifies  the  liability 
of  the  contractor.  The  added  terms  are  not 
a  limitation  upon  the  guaranty,  but  a  supple- 
mentary provision  for  securing  the  liability 
assumed  to  the  extent  of  any  unpaid  moneys 
due  the  contractor.   . 

It  is  claimed  that  the  bond  which  was  giv- 
ep  to  secure  performance  of  the  contract  ex- 
pressly construes  the  above  agreement,  and 
exempts  both  the  surety  and  the  principal 
from  any  liability  "on  this  bond"  for  the 
guaranty,  and  limits  the  liability  of  the  prin- 
cipal to  "a  charge  against  said  principal  as 
provided  in  such  specifications." 

The  provisions  of  the  specifications  re- 
ferred to  do  not  contain  any  limitation  upon 
the  liability  of  the  contractor  under  the  guar- 
anty, but  it  la  the  manner  of  ascertaining  the 
amounts  to  t)e  deducted  from  the  contractor's 
fee  that  is  referred  to  as  being  "provided  in 
the  specifications." 

This  proviso  in  the  bond,  of  course,  de- 
stroys any  recourse  on  the  bond  for  such 
maximum  excess  costs,  but  It  cannot,  and 
does  not  purport  to,  cpnstrue  the  extent  of 
the  principal's  liability  on  the  guaranty,  but, 
on  the  contrary,  refers  to  the  contract  for  the 
measure  of  bis  liability ;  and.  In  my  opinion, 


after  having  made  an  express  guaranty  o6vw> 
ing  any  extent  of  excess  maximum  cost,  it 
cannot  l>e  held  to  have  been  limited  by  a  sup- 
plemental agreement  in  the  nature  of  an  as- 
signment of  moneys  remaining  in  the  hands 
of  the  debtor,  as  partial  security  for  the 
promise. 

But  even  conceding,  as  seems  to  be  the 
construction  of  the  parties  themselves,  that 
the  contract  of  guaranty  limits  the  contrac- 
tor's liability  thereon  to  such  deductions  as 
may  be  made  from  bis  stipulated  fees,  la 
there  such  a  failure  to  comply  with  the  re- 
quirement of  the  ordinance  In  this  regard  as 
to  nullify  the  contract?  There  is  at  least  a 
partial  guaranty,  and  who  shall  say  that  it 
is  not  a  full  and  complete  protection  to  the 
city  against  its  liability  for  any  excess  max- 
imum unit  costs  that  may  happen  or  that 
were  within  the  contemplation  of  the  board 
of  supervisors? 

In  this  consideration  of  the  snflSciency  of 
the  guaranty  most  of  the  reasoning  In  the 
opinion  of  Mr.  Justice  WILBUR  in  his  analy- 
sis of  the  nature  and  purposes  of  a  cost-plus- 
a-fee  contract  applies.  In  determining  the 
character  and  extent  of  the  guaranty  re- 
quired, we  may  properly  consider  the  nature 
and  limitations  of  the  relation  of  the  parties 
under  the  contract.  AH  of  the  purchases  and 
expenditures  were  to  be  made  by  the  dty  and 
were  under  its  immediate  control.  No  great- 
er liability  need  be  assumed  than  the  dty 
approves.  The  specifications  provided  for  fre- 
quent estimates  of  the  progress  of  the  work 
and  the  maximum  unit  costs  Indicated.  The 
dty  reserved  the  right  to  curtail  expenditures 
and  suspend  operations  at  any  time  it  saw  fit, 
and  was  empowered  to  hold  out  from  the  con- 
tractor's fees  25  per  cent  of  all  amounts  oth- 
er than  the  advance  payments,  and  after  the 
first  year  such  portion  of  the  yearly  advance 
payments  as  the  board  of  public  works  from 
its  investigations  finds  necessary  to  cover  any 
excess  over  the  maximum  unit  costs. 

Before  this  contract  was  finally  entered 
into  it  bad  been  certified  by  the  dty  engineer 
as  his  opinion  that  the  work  could  be  com- 
pleted within  the  agreed  maximum  limits. 
The  contract  and  guaranty  was  accepted  and 
ratified  by  the  dty  with  knowledge  of  the 
form  of  the  guaranty.  No  question  is  raised 
in  the  pleadings  as  to  there  not  having  been 
a  su£Bcient  compliance  with  the  terms  of  the 
ordinance  in  this  respect.  Indeed,  the  plain- 
tiffs redte  In  their  complaint  that  the  board 
of  public  works,  "acting  under  authority  of 
ordinance  No.  '5107  and  not  otherwise," 
awarded  this  contract  on  the  contractor's  bid, 
and  that  thereafter  "a  contract  in  writing  in 
accordance  with  such  proposal  made  by  Con- 
struction Company  of  North  America,  and 
such  acceptance  thereof  by  the  Board  of  Pub- 
lic Works,  •  •  *  was  executed."  Tlila 
proposal  referred  to  contained  the  same  pro- 
vision of  guaranty  as  is  Incorporated  is  the 
contract.    The  answer  of  the  dty  and  county 
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of  San  B^rancisoo  avers  tbat  under  the  au- 
tborlty  of  ordinance  No.  6107  the  succesaful 
bidder  was  to  assume  charge  and  superin- 
teodence  of  the  construction  of  said  water- 
works ander  the  direction  and  control  of 
the  city  engineer.  Ail  labor  and  material 
bills  were  to  be  paid  directly  by  the  dty 
and  county  of  San  Francisco,  "but  no 
such  expenditures  were  to  be  incurred  ex- 
cept upon  the  previous,  written  approval  of 
the  board  of  public  works."  Materials,  sup- 
plies, and  ezi)endltures  were  to  be  purchased 
directly  by  the  city  in  accordance  with  the 
usual  proeednre.  The  contractor,  however, 
was  to  guarantee  that  the  unit  costs  of  the 
various  classes  of  work  Involved  would  not 
exceed  the  susw  qiecifled  in  the  bids.  It  is 
farther  alleged  in  the  answer  that  a  bid  was 
received  from  the  defendant  Construction 
Company  of  North  America ;  that  the  guar- 
anteed maximum  price  of  the  bid  was  approx- 
imately two  million  dollars  less  than  any 
competing  bid ;  that  its  acceptance  was  rec- 
ommended by  the  city  engineer ;  that  It  was 
accepted  >by  the  board  of  public  worlcs,  and 
the  contract  "was  finally  awarded,  under. 
specUScatlon  No.  76C,  to  the  Construction 
Company  of  North  America." 

It  is  stipulated  in  the  record  that  all  the  al- 
l^atlons  of  the  answer  are  to  be  talien  as 
true.  These  recitals  constitute  an  admission 
that  the  contract  contained  a  guaranty  aa 
required  under  the  ordinance. 

Even  on  this  appeal  no  serious  question  is 
raised  by  appellants  as  to  a  snflacient  compli- 
ance with  the  ordinance  in  the  matter  of  this 
guaranty. 

Certainly.  In  the  light  of  all  these  facts, 
there  cannot  be  said  to  have  been  such  a 
failure  to  comply  with  the  requirements  of 
the  ordinance  as  will  render  the  contract 
void  and  inoperative  at  the  petition  of  a  tax- 
payer. 

The  point  Is  urged  that  the  contractor's 
guaranty  should  have  been  secured  by  the 
statutory  bond  required  by  section  21  of  ar- 
ticle 6,  ch.  1,  of  the  charter.  It  is  there  pro- 
vided: 

"Bvciy  contract  entered  into  by  the  board  of 
pnbhc  worlig  shall  be  signed,"  etc.;  "and  at 
the  same  time  with  the  execution  of  the  con- 
tract the  contractor  sliall  execute  to  the  city 
and  coanty,  a  bond  named  in  the  notice  for  pro- 
posals, for  the  faithful  performance  of  the 
contract.'' 

Ordinance  Na  6107  directs  that  In  solicit- 
ing proposals  and  letting  such  contract  the 
provisions  of  the  charter  shall  be  followed 
so  f^r  as  applicable. 

But  the  performance  of  the  guaranty  Is  not 
an  obligation  that  comes  within  the  terms  of 
tlie  charter  provision  quoted.  The  primary 
oontract  here  was  the  agreement  on  the  part 
of  the  contractor  to  organize,  superintend, 
and  carry  on  the  work  of  construction,  which 
was  to  be  financed  by  the  dty  itself.  As  se- 
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curity  for  the  faithful  performance  of  this 
service,  be  furnished  a  bond  In  the  penal 
sum  of  1100,000  fixed  by  the  board  of  public 
worlES.  It  was  the  city's  part  of  the  obliga- 
tion to  authorize  the  expenditures,  purchase 
the  materials,  employ  the  labor,  and  pay  the 
bills.  It  was  further  required  of  the  contrac- 
tor In  consideration  of  his  employment  that 
he  secure  the  dty  against  loss  by  a  guaranty 
that  the  worlc  would  be  completed  for  a  q;>ec- 
Ifled  maximum  unit  cost.  This  might  have 
been  accomplished  by,  requiring  the  execu- 
tion of  a  surety  bond.  Instead,  the  super- 
visors by  ordinance  dected  to  take  as  thdr 
security  the  personal  guaranty  of  the  con- 
tractor. They  might  have  stipulated  that  be 
furnish  the  guaranty  of  John  D.  Bockefeller, 
or  John  Smith,  in  which  event  It  would  not 
be  claimed  that  by  virtue  of  the  diarter  re- 
quirements he  must  supiplement  such  guar- 
anty by  a  bond  for  its  faithful  performance. 
His  performance  of  the  guaranty  was  no  part 
of  the  original  obligation  of  employment  It 
was  a  secondary  obligation  of  Indemnity 
against  possible  excess  In  cost  in  the  city's 
part  of  the  contract  In  the  abs^ice  of  this 
agreement,  the  burden  of  any  excess  cost 
would  fall  on  the  dty. 

Let  us  suppose,  again,  that  the  ordinance 
had  required  the  contractor  to  execute  a 
mortgage,  or  place  in  escrow  a  sum  of  money, 
to  secure  against  this  excess  cost,  would  It  be 
contended  that  he  must  secure  the  perform- 
ance of  this  condition  by  a  bond?  On  the 
contrary,  the .  execution  of  the  mortgage  or 
escrow  would  be  performance,  Just  as  here 
the  contract  of  guaranty,  with  the  creation 
of  a  11^1  on  the  contractor's  fee,  was  per- 
formance. Not  performance  of  the  second- 
ary obligation  to  pay  in  the  event  of  an  ex- 
cess cost,  but  performance  of  the  agreement 
to  pledge  his  credit  as  security  against  sudi 
excess,  the  agreement  to  guarantee. 

When  the  supervisors  elected  to  take  the 
contractor's  personal  obligation  for  security 
rather  than  to  exact  a  bond,  they  exercised 
the  power  possessed  under  subdivision  8  of 
section  9  of  artide  6,  ch.  1,  of  the  charter, 
empowering  them  to  vary  by  ordinance  tlie 
method  of  procedure  in  the  matter  of  public 
utilities. 

The  provision  of  the  ordinance  for  the  con- 
tractor's guaranty  was  a  modification  in  this 
respect  of  the  charter  procedure,  and  it  may 
be  fairly  inferred  was  intended  to  supply  such 
indemnity  as  would'  otherwise  be  required 
under  the  diarter  by  a  b(md.  It  may  be  oon- 
ceded  that  Just  what  form  of  guaranty  was 
contemplated  does  not  appear  from  the  ordi- 
nance. The  board  of  public  works,  interpret- 
ing and  acting  upon  this  authorization,  en- 
tered into  this  agreement  with  the  contractor 
fixing  the  maximum  unit  costs  and  accept- 
ing in  lieu  of  the  charter  bond  this  form  of 
guaranty  or  ind^nnity  against  an  excess 
cost.  It  certainly  is  some  form  of  a  guar- 
anty.   Both  the  board  of  public  works  and 
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tbe  board  at  anperrlsors  have  recognized  and 
latifled  it  as  a  compliance  with  the  charter 
and  the  ordinance. 

It  la  a  recognized  rale  of  construction  of  a 
statute  or  ordinance  that  Its  contemporane- 
ous Interpretation  by  those  charged  with  Its 
execution  Is  entitled  to  consideration.  25  R. 
C.  L.  1043;  Edwards  v.  Darby,  26  U.  S. 
(12  Wheat)  206, 209, 6  L.  Ed.  603 ;  U.  S.  ▼.  Ala. 
O.  8.  R.  R.  Co.,  142  n.  S.  615, 12  Sup.  Ct  306, 
35  U  Ed.  1134;  Amett  t.  State,  168  Ind.  180, 
80  N.  B.  153,  156,  8  L.  B.  A.  (N.  S.)  1192. 

Another  salutary  rule  Is  that  where  a  stat- 
ute Is  uncertain  as  to  its  Interpretation,  or 
fairly  susceptible  of  more  than  one  construc- 
tion, a  construction  to  which  it  Is  fairly  sus- 
ceptible may  be  followed,  which  will  avoid 
unreasonableness,  hardship,  or  even  incon- 
venience (25  R.  O.  L.  1018). 

"If  *  •  •  the  language  Is  not  dear, 
and  it  Is  obvious  that,  by  a  particular  con- 
struction In  a  doubtful  case,  great  public  in- 
terests would  be  endangered  or  sacrificed,  the 
court  ought  not  to  presume  that  such  con- 
struction was  Intended  by  the  makers  of  the 
law."  Pickering  v.  Day,  3  Houst.  [Del.]  474, 
95  Am.  Dec.  291 ;  People  v.  Lambler,  5  Denlo 
(N,  X.)  9,  45  Am.  Dec.  278. 

I  think  in  this  case  It  sufficiently  appears 
that  the  requirement  of  the  guaranty  was  in- 
tended by  the  ordinance  as  a  substitution 
for  the  bond,  and  that  the  guaranty  executed 
was  in  substantial  compliance  with  the  ordi- 
nance. 


ast  Cal.  202) 

WA88ERMAN  v.  LOS  ANGELES   RY. 
CORPORATION.    (L.  A.  5170.) 

(Supreme  Court  of  California.    Oct  20,  191!0.) 

1.  Carriers  «=>356(7)— U  ease  of  mistake  In 
ticket,  passenger  oould  not  refute  to  pay 
fare. 

Under  Civ.  Code,  {  2188,  a  passenger,  with 
a  ticket  affirmatlTely  showing  he  had  no  right 
to  transportation  on  the  street  car,  could  not 
insist  that  the  conductor  accept  hia  explana- 
tion of  mistake  by  another  conductor  in  issu- 
ing the  ticket,  and  when  be  refused  either  to 
pay  cash  fare  or  to  leave  the  car,  the  conduc- 
tor and  motorman  were  justified  in  attempting 
to  eject  him,  using  as  little  violence  as  pos- 
sible, and  at  some  stopping  place  or  near  some 
dwelling  house. 

2.  Carriers  «=»267— Regulation  of  read  that 
transfer  good  only  at  point  for  which  It  read 
reasonable. 

Regulation  of  defendant  street  railway  that 
a  conductor  could  not  accept  a  transfer  except 
at  the  transfer  point  where  its  face  read  it 
might  be  used  is  reasonable,  and  a  transfer 
is  not  valid  for  passage  wh«n  presented  else- 
where, so  that,  under  Civ.  Code,  {  2188,  when 
a  passenger  presents  a  transfer  void  at  the 
point  and  refuses  to  pay  cash  fare,  a  conductor 
can  use  reasonable  force  to  eject  him. 


3.  Carriers  «=s>385— Findings  held  not  to  indi- 
oate  oar  erew  used  more  than  reasonablo 
foroe  to  eject  passenger. 

In  an  action  against  a  street  railway  by  its 
passenger  for  injuries  sustained  when  the  con- 
ductor and  motorman  attempted  to  eject  him 
for  refusal  to  pay  cash  fare  after  tendering  an 
Invalid  transfer,  findings  that  the  conductor 
polled  plaintiff  passenger  from  his  seat  to  the 
rear  platform,  called  the  motorman  to  his  as- 
sistance, and  that  both  with  great  force  palled, 
twisted,  and  jerked  plaintiff,  held  not  expressly 
or  by  implication  to  indicate  that  the  car  cre-'.- 
used  more  force  than  was  reasonably  neces- 
sary to  remove  plaintiff  from  the  c^,  so  as  to 
render  defendant  railway  liable. 

4.  Evidence  9=9471  (17)— Whether  a  motorman 
used  more  than  naoessary  foroe  to  eject  pas- 
senger not  ■  oonolHsion. 

In  an  action  against  a  street  railway  by  its 
passenger  for  injuries  sustained  when  the  con- 
ductor and  motorman  attempted  to  eject  him 
for  refusal  to  pay  cash  fare  after  tendering 
an  invalid  transfer,  testimony  of  a  witness  as 
to  whether  or  not  the  motorman  used  more 
force  than  was  necessary  in  attempting  to 
eject  plaintiff,  held  not  inadmissible  as  con- 
stituting a  condnsion. 

5.  Appeal  and  error  «=>856(2)— New  obleotlon 
that  question  called  for  conclusion  cannot 
be  urged  by  appellee. 

In  an  action  by  passenger  for  Injuries  sus- 
tained when  attempt  was  made  to  eject  bim 
for  refusal  to  pay  cash  fare,  where  the  only 
ground  on  which  proffered  testimony  as  to 
whether  the  car  crew  had  used  more  than  nec- 
essary force  was  rejected  was  that  the  rail- 
way's employes  did  not  use  enough  force  to 
remove  plaintiff  from  the  car,  plaintiff  appel- 
lee will  not  be  heard  to  urge  to  sustain  ruling 
that  the  question  was  not  properly  framed  and 
called  for  a  conclusion. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  by  M.  L.  Wasserman  against  the 
Los  Angeles  Railway  Corporation.  From 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

<31bson,  Dunn  &  Crutcher  and  Norman  S. 
Sterry,  all  of  Los  Angeles,  for  appellant. 

Frank  Karr,  of  Los  Angeles,  R.  C.  Gartner, 
E.  E.  Morris,  of  Los  Angeles,  amicus  curlte 
(W.  B.  MlUer,  of  counsel),  for  Pacific  Electric 
By.  Co. 

Humphrey  Marshall  and  Frederick  A.  Pres- 
ton, both  of  Los  Angeles,  for  respondent 

LAWLOR,  J.  This  is  an  appeal  by  the  de- 
fendant Los  Angelea  Railway  Corporation, 
a  corporation,  from  a  judgment  In  favor  of 
the  plaintiff,  M.  L.  Wasserman,  in  the  sum 
of  1350,  in  an  action  to  recover  damages  toe 
personal  Injuries  alleged  to  have  been  sus- 
tained as  the  result  of  an  attempt  by  defend- 
ant's employes  forcibly  to  eject  plaintiff  from 
one  of  defendant's  cars. 


«=>For  other  cues  see  tune  topic  and  KBT-NUMBEll  In  all  Key-Numbered  Diseatj  and  rndexe* 
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niere  is  practicaUy  no  dispute  as  to  the 
tects.  On  October  6,  1915,  respondent  board- 
ed one  of  defendant's  can  bonnd  north  on 
Grand  avenue.  In  the  dty  of  Loa  Angeles. 
He  paid  his  fare,  and  requested  and  received 
a  transfer  to  the  East  First  street  line.  Ac- 
cording to  bis  testimony,  he  was  without  his 
eyeglasses,  and  therefore  unable  to  read  the 
transfer,  so  that  he  asked  the  conductor 
where  he  should  change  cars,  to  which  the 
conductor  answered  "Transfer  at  -Seventh 
and  Broadway."  The  transfer  point  as  print- 
ed on  the  slip  was  First  and  Spring.  Re- 
spondent descended  from  the  Grand  avenue 
car  at  Seventh  and  Broadway,  and  there 
boarded  a  car  of  the  East  First  street  line. 
When  his  fare  was  demanded  be  presented 
the  transfer,  but  the  conductor  told  him  It 
did  not  entitle  him  to  ride  from  Seventh  and 
Broadway,  refused  to  accept  It,  and  demand- 
ed that  respondent  either  pay  a  cash  fare  or 
leave  the  car.  Respondent  refused  to  comply, 
and  explained  that  he  had  been  told  by  the 
first  conductor  the  transfer  was  good  at  Sev- 
enth and  Broadway,  that  he  did  not  have  any 
money  with  which  to  pay  a  cash  fbre,  and 
that  he  was  hurrying  "to  go  to  work  on  a 
Job."  The  conductor  reiterated  his  refusal  to 
accept  the  transfer  and  his  demand  that  re- 
spondent pay  a  cash  fare  or  get  oft  the  car, 
and,  up<m  the  hitter's  continued  refusal  to 
do  either,  attempted  to  eject  him.  Respond- 
ent resisted,  the  motorman  was  ciolled,  and 
together  he  and  the  conductor  seised  respond- 
ent. A  struggle  ensued,  in  the  course  of 
which  respondent  suffered  the  injuries  com- 
plained of.  Finally  the  conductor  accepted 
the  payment  of  a  cash  fare  for  respondent 
fromi  one  of  the  other  passengers,  and  re- 
siwndent  was  allowed  to  remain  on  the  car. 
Tbe  cause  was  tried  before  the  court  without 
a  Jury.  The  court  made  fihdlngs  of  &ct  and 
conclusions  of  law,  and,  as  already  noted, 
rendered  Judgment  for  the  respondent  In  the 
sam  of  $350. 

[1]  1.  Appellant  concedes  that  respondent 
"was  neg^goitly  misdirected  by  the  conduc- 
tor of  tbe  Grand  avenue  car,"  but  claims  that 
"a  passenger,  •  •  •  with  a  ticket  which 
afflnnatively  shows  he  has  no  right  to  trans- 
portatton,  cannot  insist  on  the  conductor 
*  *  *  accepting  his  explanation  against 
tbe  face  of  tbe  ticket,"  and  that  when  re- 
spondent refused  either  to  pay  a  cash  fare  or 
Tolnntarlly  to  leave  tbe  car,  tbe  employes 
were  Justified  in  using  tbe  force  necessary  to 
eject  him.  This  contention  must  be  sustain- 
ed.   Section  2188  of  the  Civil  Code  provides: 

^*A  passenger  who  refuses  to  pay  liis  fare  or 
to  conform  to  any  lawful  regulation  of  the  car- 
rier, may  be  ejected  from  tbe  vehicle  by  the 
carrier.  But  ttiis  mnat  be  done  with  as  litUe 
Tiolence  as  possible,  and  at  any  uanal  stopping- 
place  or  near  some  dweUing-bonse." 

This  section  merdy  states  tbe  general  role 
which  is  thus  expressed  in  10  a  J.  730: 


"A  carrier  has  a  right  to  adopt  reasonable 
rules  and  regulations  for  tbe  conduct,  comfort, 
and  protection  of  its  passengers,  and  may  en- 
force such  rules  or  regulations  by  ejecting  from 
its  cars  or  premises  one  who  wrongfully  fails 
6r  refuses  to  comply  therewith.    •    •    •" 

See,  also,  Krueger  v.  Chicago,  etc.,  Ry.  Co., 
68  Minn.  446,  71  N.  W.  683,  684,  64  Am.  St 
Rep.  487. 

[2]  In  the  case  at  bar,  appellant  ofTered  in 
evidence  "Bulletin  No.  357,  Notice  to  Con- 
ductors," which  set  forth  certain  of  the  reg- 
ulations governing  the  acceptance  of  trans- 
fers. Among  these  regulations  was  tbe  rule 
under  which  the  second  conductor  acted  in 
refusing  to  accept  respondent's  transfer  at 
Seventh  and  Broadway.  An  objection  to  the 
admission  in  evidence  of  this  bulletin  was 
sustained,  but  it  was  marked  for  Identifica- 
tion, "Defendant's  Exhibit  A,"  and  is  Includ- 
ed In  tbe  record  on  appeaL  Furthermore, 
W.  O.  Miller,  the  conductor  who  refused  to 
accept  respondent's  transfer  and  a  witness 
for  appellant,  testified  with  reference  to  said 
transfer: 

"I  told  him  I  could  not  accept  it;  it  was 
contrary  to  our  rules  to  accept  it  only  at  First 
and  Sprhig.  •  *  •  I  told  him  at  the  time  1 
handed  it  back  to  him  that  the  transfer  was 
only  good  where  it  was  punched.  First  and 
Spring." 

Was  this  a  reasonable  regulation?  We 
think  it  was.  As  was  said  in  the  note  to 
Sbortsleeves  v.  Capital  Traction  Co.,  28  App. 
D.  C.  365,  8  L.  B.  A.  07.  S.)  287: 

"The  right  of  a  street  railway  company  to 
designate  the  place  of  transfer  of  passengers 
from  one  ear  to  another  in  making  a  continuous 
trip  for  one  fare  clearly  falls  within  the  power 
which  common  carriers  possess  to  make  rea- 
sonable rules  and  regulations  for  tbe  conduct 
of  their  business.  Such  a  regulation  is  fre- 
quentiy  necessary  to  prevent  crowding  at  trans- 
fer points  and  to  insure  honesty  in  the  nse  of 
transfers." 

See,  also,  IBs  parte  Lorenzen,  128  Cat  481, 
435,  61  Pac  68,  60  U  R.  A  55,  79  Am.  St. 
Rep.  47;  Percy  v.  Metrop.  St  By.  Co.,  68 
Mo.  App.  75.  The  principle  thus  announced 
is  clearly  applicable  to  the  facts  herein.  In 
a  dty  the  size  of  Los  Angeles,  thousands  of 
transfers  must  be  Issued  dally.  If  it  were 
held  that  a  transfer,  which  shows  on  its  face 
that  it  is  "good  only  at  First  and  Spring 
streets,"  must  be  accepted  for  inssage  at 
Seventh  and  Broadway  upon  the  oral  state- 
ment of  the  passenger  that  he  had  been  mis- 
directed by  another  conductor,  it  would  fol- 
low that  any  other  condition  or  limitation 
ai^)earing  on  the  transfer  could  be  disregard- 
ed upon  the  ex  parte  declaration  of  a  pas- 
senger. If  this  were  so.  It  would  be- incum- 
bent on  the  conductor  to  decide  then  and 
there  whether  the  representation  of  the  pas- 
senger was  correct,  and  thus  assume  the  risk 
of  defrauding  his  employer.  To  make  the 
conductor  the  Judge  of  the  truth  of  the  pas- 


Digitized  by 


Google 


132 


193  PACIFIC  BEPOBTBB 


(OaL 


Benger'B  statements  against  the  conditions 
printed  on  the  transfer  Itself  would  tend  to 
demoralize  the  orderly  conduct  of  the  busi- 
ness of  the  carrier,  and  give  rise  to  disputes 
and  breaches  of  the  peace.  We  think  the 
correct  and  more  practicable  rule  is  that  the 
passenger  must  present  the  transfer  only  at 
the  place  or  places  thereon  indicated,  and 
that  the  transfer  is  not  valid  for  passage 
when  presented  elsewhere.  It  must  be  held, 
therefore,  that  the  regulation  under  which 
rspondent's  transfer  was  rejected  was  a  rea- 
sonable one,  and  that,  under  section  218S  of 
the  Civil  Code,  if  appellant's  employes  used 
reasonable  force  to  eject  respondent,  their 
conduct  was  Justified. 

Several  authorities  are  dted  by  respondent 
in  support  of  his  contention  tliat  where  a 
passenger  is  ejected  from  a  car  on  the  ground 
that  a  tendered  transfer  erroneously  Issued 
by  another  conductor  is  defective  the  carrier 
is  liable  for  the  ejection.  None  of  these  au- 
tiboritlee  Is  applicable  here.  In  Sloane  v. 
Southern  Cal.  Ry.  Oa,  111  Cat,  668,  44  Pac. 
320,  32  L.  R.  A.  183,  the  plaintiff  bad  been 
wrongfully  deprived  of  her  tickiet  by  the 
first  conductor.  She  was  required  to  Change 
cars,  and  the  second  conductor  refused  to  ac- 
cept her  explanation  of  the  loss  of  her  ticket 
She  voluntarily  left  the  car  and  sued  to  re- 
cover damages,  not  for  personal  injuries  re- 
ceived in  an  attempt  to  eject  her,  as  in  the 
instant  case,  but  for  the  humiliation,  delay, 
and  inconvenience  primarily  caused  by  the 
negligence  of  the  first  conductor  and  aggra- 
vated by  the  breach  by  the  second  conductor 
of  the  defendant's  original  contract  Appel- 
lant concedes  that — 

"If  the  carrier  has  not  furnished  the  passen- 
ger with  tb«  proper  evidence  of  bis  right  to 
transportation  he  has,  notwithBtanding,  the 
right  to  such  transportation,  when  he  has  acted 
in  good  faith  and  is'witbout  fault,  and  the  car- 
rier will  be  liable  in  damages  if  he  is  expelled 
from  the  car." 

This  is  the  well-established  rule,  but,  to  re- 
I)eat,  the  injuries  for  which  respondent  here 
seeks  damages  were  the  result  of  his  attempt 
to  resist  an  ejection,  and  were  not  proximate- 
ly caused  by  the  appellant's  negligence  in 
misdirecting  him  as  to  the  transfer  point, 
and  our  conclusion  is  that  a  passenger  who 
does  not  comply  with  the  reasonable  regula- 
tions of  the  carrier  as  to  the  proper  transfer 
point,  even  Chough  such  noncompliance  be 
the  result  of  a  misdirection  by  another  of 
appellant's  etnployte,  is  not  Justified  in  re- 
sisting an  attempt  to  eject  him  from  the  car 
In  the  event  of  his  refusal  to  pay  a  cash  fare. 

Clare  v.  Northwestern  R.  R.  Co.,  21  Gal. 
App.  214,  131  Pac.  823,  may  be  distinguished 
on  the  same  ground  as  the  Sloane  Case. 

In  Gorman  v.  So.  Pac.  Co.,  97  Cal.  1,  81 
Pac.  1112,  33  Am.  St  Rep.  157,  the  plaintiff 
had  paid  his  fare,  and,  upon  the  conductor's 
demanding  it  again,  refused  to  pay  a  second 
tima    It  appeared  that  the  conductor  there- 


upon ejected  him,  using  more  force  than  was 
reasonably  necessary  so  to  do.  It  was  prop- 
erly held  there  was  no  regulation  with  which 
plaintiff  was  bound  to  comply  that  a  pas- 
senger must  pay  his  fare  a  second  time,  and 
recovery  was  allowed  for  damages  resulting 
from  the  use  by  the  conductor  of  excessive 
force. 

[3]  2.  Since  appellant  is  not  liable  for  the 
attempt  of  its  employes  to  eject  respondent 
if  such  attonpt  was  not  accompanied  by  un- 
necessary force,  we  shall  next  consider 
whether  there  was  unnecessary  force.  The 
theory  upon  which  the  court  decided  the  case 
Is  made  apparent  from  its  ruling  in  excluding 
certain  testimony  of  the  witness  Miller: 

"Q.  Did  you  or  the  motorman  use  any  more 
force  than  was  necessary? 

"The  Court:  I  think  objection  would  be  good 
to  that  /*  i»  evident  thei/  didn't  tue  enouffh." 
(Italics  ours.) 

It  is  plain  that  the  court  regarded  It  as 
Immaterial  whether  or  not  the  force  used  by 
the  conductor  and  motorman  was  excessive, 
on  the  theory  that  the  respondent  was  enti- 
tled to  recover  if  any  force  was  used.  And 
the  findings,  after  setting  forth  the  misdi- 
rection by  the  first  conductor,  the  respond- 
ent's boarding  of  the  East  First  street  car, 
the  refusal  of  the  second  conductor  to  accept 
the  transfer,  and  respondent's  explanation, 
state  that  the  conductor  seized  the  respond- 
ent by  the  arm,  "pulled  him  from  his  seat  to 
the  rear  platform  of  said  car,  and  then  at- 
tempted to  eject  him  from  said  car";  that 
he  was  unsuccessful  in  removing  respondent 
and  called  the  motorman,  whereupon  "both 
conductor  and  said  motorman  seized  plaintiff 
by  the  hands  and  coat  collar,  and  with  great 
force  pulled,  twisted,  and  Jerked  plaintiff  In 
the  attempt  to  eject  him  from  said  car."  It 
will  be  noted  it  is  not  found  that  any  "un- 
necessary" or  "excessive"  force  or  violence 
was  used.  Giving  the  findings  the  construc- 
tion most  favorable  to  respondent,  it  cannot 
be  said  that  either  expressly  or  by  implica- 
tion, they  indicate  appellant's  employes  used 
more  force  than  was  reasonably  necessary  to 
remove  respondent  from  the  car.  For  It 
might,  be  necessary  to  use  "great"  force  in  a 
justifiable  attempt  to  remove  respondent  In 
the  absence  of  a  finding  of  "excessive"  or 
"unnecessary"  force,  or  language  of  similar 
import,  we  must  assume  that  it  was  because 
of  its  misconception  of  the  law  on  the  first 
point  we  have  discussed,  and  not  because 
appellant's  employes  used  excessive  force  in 
attempting  to  eject  respondent  that  the  court 
gave  judgment  in  his  favor. 

[4,  S]  Inasmuch  aS'  Uie  cause  must  t>e  re- 
manded for  a  new  trial,  we  shall  consider  the 
assignment  of  error  In  the  court's  refusal  to 
allow  Miller  to  answer  the  question  already 
quoted.  The  testimony  should  have  been  ad- 
mitted. Upon  the  issue  of  excessive  force  It 
was  competent  for  appellant  to  controvert 
the  evidence  of  respondent  tending  to  show 
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that  the  employes  tued  sncb  force.  Bespond- 
ent  defoids  the  mllng  on  the  gronnd  that 
the  question  called  for  a  conclusion  of  the 
witness.  But  no  objection  whatever  was  in- 
terposed to  the  question  by  respondent  It 
Is  clear  that  the  only  ground  upon  which  the 
proffered  testimony  was  rejected  was  that 
appellant's  employes  did  not  use  "enough" 
force  to  remove  respondent  from  the  car,  and 
not  that  the  question  called  for  a  conclusion 
of  the  witness.  In  this  state  of  the  record 
respondeat  will  not  be  heard  to  urge  for  the 
first  time  on  appeal  that  the  question  was 
not  pn^wrly  framed. 
Judgment  reversed. 

We  concur:  ANGBLLOTTI,  O.  J. ;  SHAW. 
J.;  OLNEX,  J.;  WILBUK,J.;  SLOANU,J.; 
LEXNON.  3. 


(1S4  C*l.  OS) 

NATIONAL  PACIFIC  OIL  CO.  V.  WATSON. 
(L.  A.  4869.) 

(Supreme  Court  of  California.    Oct.  22,  1920. 

Rehearing  Denied  in  Bank.     Nov.  18, 

1920.) 

1.  Vendor  and  parefaasar  «s>334 (6)— Purchaser 
•■titlad  to  recover  paymeats  made,  on  his  re- 
scission of  contract 

If  a  contract  of  sale  of  land  is  rightfully 
rescinded  by  the  buyer  by  reason  of  a  breach 
by  the  seller  in  failing  to  give  possession,  tlie 
seller  is  liable  for  the  return  of  the  money 
which  he  has  received. 

2.  Vendor  and  purchaser  ®=32I4(I)— Assignee 
of  contract  entitled  to  recover  payments  made 

by  assignor  on  resoisslon. 
One,  who  holds  a  contract  for  sale  of 
Und  by  assignment,  and  because  of  a  breach  of 
the  contract  by  the  seller  rightfully  rescinds 
it  has  the  right  by  virtue  of  his  ownership  of 
the  contract  to  recover  all  moneys  paid  under 
the  contract  wbether  paid  by  him  or  by  those 
who  held  the  contract  prior  to  him. 

3.  Vendor  and  pnrohaser  «=3l59— Three  years 
and  nine  months  more  than  reasonable  time 
for  giving  possession. 

Three  years  and  nine  months  was  more  than 
a  reasonable  time  for  the  vendor  of  the  land 
to  delay  compliance  with  his  obligation  to  give 
vendee,  under  contract  of  sale,  possession  of 
the  land,  and  vendee  had  riglit  to  rescind. 

4.  Vendor  and  purchaser  i8=>l57— Immediate 
possession  construed  by  parties  to  obligate 
vendor  to  plaoe  vendee  in  possession. 

A  provision  in  a  contract  to  give  a  quit- 
daim  deed  to  land  that  "said  buyer  shall  be 
entitled  to  immediate  possession  of  said  prem- 
ises" held  to  evidence  an  obligation  on  part  of 
the  vendor  to  put  the  vendee  in  peaceable  pos- 
session, and  not  simply  that  the  vendee  was 
privileged  to  take  possession  if  he  could  get 
it  in  view  of  subsequent  arrangements  between 
the  parties,  on  discovering  that  the  property 
was  claimed  by  third  persons  by  adverse  pos- 
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session,  whereby  vendor  was  not  to  receive 
more  installments  until  vendee  was  pot  in  pos- 
session. 

5.  Novation  «=>4— Arrangement  held  not  nova- 
tion of  contract  of  sale. 

An  arrangement,  after  it  was  discovered 
that  immediate  possession  could  not  be  given 
under  a  contract  of  sale  of  land,  relating  to 
matter  of  payments,  in  view  of  continued 
failure  of  defendant  to  give  possession,  held  not 
a  novation  of  the  contract  of  sale,  but  only 
a  change  in  the  agreement  of  the  parties  as  to 
when  the  purchase  price  should  be  paid. 

6.  Pleading  iS=>32— Legal  effect  of  writing  set 
forth  need  not  be  alleged. 

Where  a  writing  is  set  forth  in  a  pleading, 
it  is  not  necessary  to  plead  its  legal  effect  in 
addition.  > 

7.  Vendor  and  purchaser  ®=>  1 1 6— Tender  of 
purchase  price  before  rescission  not  neces- 
sary whsre  futile. 

A  purchaser,  under  a  contract  of  sale  of 
land,  in  order  to  rescind  by  reason  of  failure 
of  defendant  to  perform  his  obligation  to  place 
him  in  possession  need  not  make  tender  of  the 
balance  of  the  purchase  price  due,  where  it 
would  have  heen  wholly  fnt&e,  in  tiiat  defend- 
ant admittedly  could  not  give  possession. 

8.  Vendor  and  purchaser  <S=>52— Agreement  to 
convey  by  quitclaim  may  oMigate  .putting 
vendee  in  possession. 

The  rule  that  an  agreement  to  convey  by 
quitclaim  does  not  require  the  vendor  to  con- 
vey a  good  title,  and  (Sv.  Code,  {  1113,  have 
no  application  to  a  case  where  from  other 
considerations  it  is  plain  that  contract  is  con- 
ditioned upon  the  vendee's  being  let  into  actu- 
al possession. 

9.  Vendor  and  purchaser  «=3ll4— No  waiver 
of  right  to  rescind  oontraet  to  purohase  on 
failure  to  put  In  possssslon. 

Although  vendee  in  contract  of  sale  of 
land  waived  right  to  rescind  for  vendor's  failure 
to  give  possession  immediately,  as  required  by 
contract,  by  entering  into  an  arrangement  with 
the  vendor  whereby  the  payments  were  placed 
in  escrow  until  such  time  as  vendor  might  give 
peaceable  possession,  right  to  rescind  for  fail- 
ure of  the  seller  to  perform  within  a  reason- 
able time  was  not  thereby  waived. 

10.  Vendor  and  purchaser  ^=3ii6— No  demand 
for  possession  necessary,  where  possession 
could  not  be  given. 

It  was  not  necessary  for  vendee,  under  a 
contract  of  sale,  in  advance  of  rescinding,  to 
demand  possession,  where  it  was  definitely  un- 
derstood on  both  sides  that  the  vendor  could 
not  give  possession. 

In  Bank. 

Appeal  from  Superior  Cotirt  Los  Angeles 
County;  J.  W.  Curtis,  Judge. 

Action  by  the  National  Pacific  Oil  Com- 
pany against  W.  JS.  Watson.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 
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Ooodwln  ft  Moigrage,  at  Los  Angeles,  for 
appellant 

Gibbon  ft  Shelton  and  W.  C.  Shelton,  all 
of  Los  Angeles,  for  respondent 

OLNEY,  J,  This  Is  an  appeal  from  a 
Judgment  for  the  plaintiff  in  an  action 
brought  upon  the  alleged  breach  of  a  contract 
for  the  sale  of  real  property  to  recover  pay- 
ments on  account  of  the  purchase  price  made 
the  defendant  as  vendt/r.  The  facts  are  prac- 
tically undisputed,  and  are  these: 

The  defendant  by  written  contract  agreed 
to  sell  to  one  Reynolds  a  certain  40  acres 
of  land  in  the  oil  district  of  Kern  county 
for  $25,000.  Although  it  is  not  so  specified 
in  the  contract  which  calls  directly  for  the 
sale  of  the  land  as  distinguished  from  a  sale 
of  the  defendant's  title,  the  land  was  govern- 
ment land,  and  the  defendant's  only  title 
thereto  was  under- an  unpatented  mineral  lo- 
cation. Twenty-five  hundred  dollars  of  the 
purchase  price  was  paid  do^,  and  the  bal- 
ance was  to  be  paid  in  subsequently  matur- 
ing Installments.  Upon  the  payment  of  the 
last  installment  the  vendee  was  to  receive  a 
quitclaim  deed  to  the  property.  Time  was 
ezpresisly  made  of  the  essence  of  the  contract 
and  it  was  also  provided  that  the  buyer 
should  be  entitled  to  immediate  possession 
and  to  the  right  to  take  oU  from  the  proper- 
ty. Shortly  after  the  making  of  the  contract 
Reynolds,  the  buyer,  assigned  it  to  the  Con- 
solidated Midway  OU  <7ompany. 

Not  long  after  the  execution  of  the  con- 
tract and  t)efore  the  date  fixed  for  the  pay- 
ment of  the  first  deferred  installment  of  the 
imrchase  price,  it  was  found  that  the  land 
was,  and  since  before  the  execution  of  the 
contract  had  been,  in  the  adverse  possession 
of  others  than  the  defendant,  and  that,  be- 
cause of  this  adverse  possession,  the  vendee 
and  bis  assignee  could  not  have  possession 
under  the  contract  To  cover  this  situation, 
a  further  arrangement  was  made,  evidenced 
by  written  escrow  instructions  signed  by  both 
parties,  whereby  the  installments  of  the  pur- 
chase price  as  they  became  due  were  to  be 
paid  to  a  certain  banlt,  to  be  by  it  paid  over 
to  the  defendant  when,  but  not  before,  peace- 
able iwssession  of  the  land  was  delivered  to 
the  assignee  of  the  buyer.  The  escrow  in- 
structions contain  no  provision  whatever  for 
the  possible  contingency  that  peaceable  iras- 
session  might  not  be  delivered  for  an  indefi- 
nite time  or  at  all,  and  in  fact  make  no  men- 
tion whatever  of  that  contingency. 

Three  installments,  aggregating  $12,500, 
were  paid  into  the  bank  as  they  became  due. 
When  the  last  of  them  was  paid  the  property 
was  still  being  held  adversely,  and  shortly 
thereafter,  and  before  the  next  installment 
became  due,  a  third  arrangment  was  made, 
also  in  writing,  whereby  the  money  In  escrow 
was  divided  between  the  parties,  $7,500  to 
the  vendor  and  $6,000  to  the  vendee's  as- 


signee, and  It  was  provided  that  no  further 
payments  <m  the  purchase  price  need  be 
made  nntll  30  days  after  the  delivery  of 
possession,  when  all  of  the  purchase  price 
unpaid,  including  the  $6,000  to  be  received 
back  from  the  escrow  by  the  vendee's  as- 
signee, should  be  paid.  In  the  case  of  this 
arrangement  also,  although  it  was  called 
forth  by  the  continuing  inability  of  the  de- 
fendant to  deliver  possession,  .no  provision 
Is  made  for  the  contingency  that  sucb  in- 
ability might  continue  Indefinitely. 

The  money  in  escrow  was  divided  tn  ac- 
cordance with  this  last  arrangement,  and  not 
long  afterwards  the  vendee's  assignee  in  turn 
assigned  the  contract  to  the  plaintiff.  The 
date  of  the  last  arrangement  was  May  27. 
1910.  After  It  was  made,  the  inability  of  the 
defendant  to  give  possession  continued,  and 
from  time  to  time  proposals  were  made  on 
both  sides  for  a  final  settlement  of  the  trans- 
action. None  of  these  proposals,  however, 
came  to  anything,  and  after  the  matter  liad 
run  along  in  this  fashion  until  February  la 
1914,  with  the  defendant  still  unable  to  give 
possession,  the  plaintiff  notified  the  defend- 
ant that  because  of  his  failure  and  inability 
in  this  respect  it  demanded  back  the  $10,000 
which  the  defendant  had  received,  $2,500  as 
the  original  payment  on  account  and  $7,500 
from  the  money  in  escrow.  This  demand, 
which  was  practically  a  notice  of  rescission, 
was  refused,  and  the  plaintiff  immediately 
brought  the  present  action,  which  resulted, 
as  we  have  said.  In  a  Judgment  in  its  favor, 
from  wtilcb  the  defendant  appeals. 

[1  ]  It  is  manifest  at  once  that  the  primary 
question  in  the  case  is  whether  or  not  the 
defendant's  continued  failure  and  inability 
to  give  possession  from  the  date  of  the  last 
arrangement  between  the  parties.  May  27, 
1910,  to  the  date  of  the  notice  of  rescission, 
February  18,  1914,  a  period  of  nearly  four 
years,  constituted  a  breach  of  the  contract 
in  such  an  essential  particular  as  to  entitle 
the  plaintiff  to  rescind  it  If  it  did,  the 
contract  having  been  rightfully  rescinded,  the 
defendant  is  liable  for  the  return  of  the  mon- 
ey which  be  received.  Before  considering 
this  question,  however,  there  is  another, 
which  should  be  disposed  of  preliminarily. 
It  is  contended  on  behalf  of  the  defendant 
that  even  if  the  contract  were  properly  re- 
scinded, the  defendant's  obligation  to  return 
the  money  he  received  is  one  to  return  it 
to  the  parties  who  paid  It,  who  were  not 
the  plaintiff,  but  the  original  vendee,  Rey- 
nolds, and  his  immediate  assignee,  the  Con- 
solidated Midway  OU  Company,  that  the 
plaintiff  cannot  recover  except  as  the  as- 
signee of  these  last-named  parties  of  the 
right  to  the  money,  and  that  the  assignment 
of  the  contract  to  the  plaintiff  was  not  an 
assignment  of  tills  right  The  crux  of  the 
contention,  of  course,  lies  in  the  proposition 
that   an   assignment   of   the   contract    was 
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not  an  assignment  of  the  rlgbt  to  recover 
moneys  paid  npon  the  contract  In  case  of 
its  breach  and  consequent  resdasion. 

[2]  It  Is  to  be  noted  that  the  assignment 
of  the  contract  was  prior  to  the  rescission, 
so  that  upon  this  point  the  question  is,  has 
one,  who  holds  a  contract  by  assignment, 
and  who  because  of  a  breach  of  the  con- 
tract rlghtfally  rescinds  it,  the  right,  by 
Tirtne  simply  of  his  ownership  of  the  con- 
tract, to  recover  all  moneys  paid  under  the 
ctmtract,  whether  paid  by  him  or  by  those 
who  held  the  contract  prior  to  him.  The  an- 
swer to  this  question  is  not  doubtful.  It  Is 
said,  first,  that  the  money  must  be  regarded 
as  money  In  the  defendant's  hands  had  and 
received  for  the  use  of  those  who  paid  it, 
who  were  not  the  plaintUF,  but  bis  assignors. 
Bat  tills  begs  the  question.  It  is  true,  tliat, 
the  contract  being  rescinded,  the  money  ^ald 
upon  it  is  considered  as  if  originally  paid  the 
defendant  for  the  use  and  benefit  of  those 
paying  it.  But  the  real  question  Is,'  Did  the 
assignment  by  those  parties  of  the  contract 
under  which  they  paid  the  money  have  the 
effect  of  assigning  their  right  to  recover 
that  money  in  case  the  contract  were  sub- 
sequently rescinded  for  a  breach.  ITpon  this 
point  it  would  seem  plain  enough  that  when 
the  assignor  assigns  the  contract,  he  Intends 
to  assign,  and  does  assign,  all  benefits  under 
it.  Including  the  benefit  of  any  payments  that 
have  been  made  on  account  of  it 

It  is  said,  second,  that  the  recovery  of 
the  money  ia  upon  an  Implied  contract  to  re- 
pay, that  this  implied  contract  is  wholly 
distinct  from  the  contract  of  sale,  which  la 
aided  by  the  rescission,  and  that  the  conclu- 
sion follows  that  an  assignment  of  the  con- 
tract of  sale  Is  not  an  assignment  of  the 
separate  and  distinct  implied  contract  for  the 
return  of  the  moneys.  This  argument  is  in 
point,  but  the  fallacy  of  it  lies  in  its  failure 
to  appreciate  the  essential  character  of  the 
so-called  Implied  contract  The  implied  con- 
tract has  no  existence  in  fact  It  Is  but  a 
fiction  of  law,  designed  for  the  sole  pur- 
pose of  affording  relief  under  the  limited 
forms  of  action  permitted  by  the  common 
law  and  necessitated  by  the  fact  that  only 
certain  forms  of  action  were  recognized  by 
tlie  common  law.  Essentially  the  so-called 
implied  contract  is,  in  such  a  case  as  the 
present,  but  a  remedy  given  for  a  breacdi  of 
the  contract  In  this  respect  it  differs  in 
no  wise  tram  the  other  remedy  afforded  by 
law  as  distinguished  from  equity,  that  of 
the  recovery  of  damages.  The  two  remedies 
are  Inconsistent  In  the  sense  that  the  injured 
party  cannot  have  both,  but  if  the  breach 
goes  to  the  essence  of  the  contract,  he  can 
have  onfc  or  the  other,  as  he  chooses.  They 
are  nothing  more  than  different  lUnds  or 
measures  of  relief  for  the  same  wrong,  nils 
being  the  case,  it  follows  that  he,  who  is  the 
owner  of  the  breached   contract  and  who 
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by  virtue  of  bis  ownership  is  the  one  entitled 
to  whatever  relief  the  law  may  give  for 
the  breach,  is  the  one  entitled  to  recover  tbe 
moneys  paid  on  the  contract,  since  that  re- 
covery Is  but  a  form  of  relief  given  by  law 
for  the  breach. 

The  exact  contention  which  the  defendant 
now  makes  was  made  In  Latimer  v.  Capay 
Valley  Lumber  Co.,  137  Cal.  286,  290,  TO 
Pac.  82,  and  the  same  answer  was  given  to 
it,  although  in  a  much  more  condensed  form. 
We  would  not  have  felt  under  any  neces- 
sity to  amplify  the  discussion  in  that  case 
or  to  do  more  than  refer  to  it  as  determlna- 
tlve,  had  it  not  been  for  the  importance 
given  the  point  by  the  District  Court  of  Ap- 
peal, which,  because  of  it,  reversed  the  Judg- 
ment We  deem  It  only  right  to  say,  how- 
ever, that  the  responsibility  for  not  follow- 
ing this  previous  decision  rests  primarily, 
not  with  the  District  Court  of  Appeal,  but 
with  counsel  for  the  respondent  The  point 
was  deairly  and  emphatically  urged  by  the 
appellant  in  his  opening  brief.  No  adequate 
reply  whatever  was  made  in  the  respondent's 
brief,  and  in  particular  attention  was  not 
called  to  the  fact  that  the  point  had  al- 
ready been  determined  both  In  this  state  and 
elsewhere.  The  court  was  practically  left  In 
the  dark  to  grope  Its  way  as  best  It  might, 
and  it  was  not  tintll  this  court  was  petitioned 
for  a  hearing  that  attention  was  called  to  the 
fact  that  the  question  was  now  hardly  a  con- 
trovertible one.  In  view  of  the  decision  re- 
ferred to,  a  decision  which  would  undoubted- 
ly have  been  followed  by  the  District  Court 
of  Appeal  if  It  had  been  brought  to  its  notice. 

Coming  now  to  the  primary  question  In 
the  case,  it  is,  as  we  have  said,  this:  Was 
the  defendant's  continued  inability  and  fftll- 
ure  to  give  possession  for  a  period  of  nearly 
four  years  after  the  last  arrangement  be- 
tween the  parties  a  breach  of  the  contract 
in  such  an  essential  particular  as  to  give 
the  plaintiff  a  right  to  rescind  it?  It  is  evi- 
dent at  once  that  if  there  was  a  breach  of 
the  contract  in  this  respect,  It  was  a  breach 
in  so  essential  a  particular  as  to  give  the 
right  to  rescind.  A  more  important  feature 
of  the  performance  of  the  contract  than  that 
of  giving  possession  it  would  be  dlflJcult  to 
Imagine,  and  a  tftilure  ct  performance  in 
this  respect  would  go  to  the  very  essence 
of  the  contract  Without  possession,  the  con- 
tract was  practically  valueless. 

[S]  It  is  also  evident  that  if  the  defendant 
was  obligated  to  give  possession,  the  lapse 
of  nearly  four  years  was  more  than  a  rea- 
sonable time  for  performance  by  him.  Time 
is  expressly  made  of  the  essence  of  the  con- 
tract, and  It  is  stipulated  that  the  vendee 
should  have  the  right  to  iMssesslon  forth- 
with. The  very  nature  of  the  property,  oil 
land,  with  its  sharp  fluctuations  in  value 
and  the  iMsslblllty  of  its  being  drained  of  oil 
either  by  those  in  adverse  possession  or  by 
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weUs  adjoining  It,  would  without  any  express 
provision  that  time  was  of  the  essence,  make 
It  of  the  essence  that  possession  as  contracted 
for  be  had  within  a  short  time.  The  period 
of  three  years  and  nine  mouths,  during  which 
possession  was  delayed,  was  more  than  a 
reasonable  time  for  the  vendor  to  comply 
with  his  obligation  In  this  particular,  if  such 
obligation  existed.  The  finding  of  the  lower 
conrt  that  possession  bad  been  delayed  for 
more  than  a  reasonable  time  was  clearly  cor- 
rect. 

[4]  The  question,  therefore,  is  reduced  to 
the  simple  one  as  to  whether  or  not  the  ven- 
dor was  under  any  obligation  to  put  the  ven- 
dee in  peaceable  possession.  The  language 
of  the  original  contract  Is  that  "said  biiyei 
shall  be  entitled  to  immediate  possession 
of  said  premises."  Simply  taking  this  by 
Itself,  it  might  be  said  to  mean  either  one 
of  two  things,  either  that  the  buyer  Is  en* 
titled  to  have  possession  from  the  seller,  or, 
as  was  held  of  very  similar  language  In 
Tewksbury  v.  LafCan,  1  Gal.  129,  that  he  was 
privileged  to  take  possession  If  he  could  get 
It,  but  without  any  responsibility  on  the 
part  of  the  seller  to  see  that  he  did  get  it 
But  while,  perhaps,  either  of  these  construc- 
tions is  possible,  taking  the  language  by  it- 
self alone,  the  parties  themselves,  by  their 
subsequent  conduct,  plainly  took  the  view 
that  the  vendor  was  bound  to  give  posses- 
sion, and  this  is  conclusive  as  to  their  real 
Intent  and  the  true  construction  of  the  con- 
tract. The  conduct  by  which  the  parties 
manifested  their  view  of  the  contract  was 
the  making  of  the  two  subsequent  arrange- 
ments as  the  result  of  the  continued  inability 
of  the  defendant  to  give  possession.  There 
would  have  been  no  occasion  for  making 
these  arrangements,  If  the  vendor  were  under 
no  obligation  to  give  possession,  since  the 
failure  of  the  vendee  in  that  case  to  obtain 
possession  would  not  have  affected  the  rights 
of  the  parties,  and  the  defendant  could  have 
Insisted  that  the  payments  of  the  purchase 
price  be  made  to  him  as  the  contract  pro- 
vided. Instead  of  this,  it  was  provided  by 
the  first  arrangement  that  all  payments 
should  go  into  escrow  until  he  gave  posses- 
sion, and  by  the  second  arrangement,  the 
vendor's  inability  to  give  possession  still  con- 
tinuing, that  the  money  already  in  escrow 
should  be  divided,  and  no  further  payments 
whatever  be  required  until  possession  was 
given.  These  arrangements  both  plainly  in- 
terpreted the  original  contract  as  requiring 
possession  of  the  defendant,  and  Imply  that 
that  obligation  was  a  continuing  one. 

[5]  It  is  contended  on  behalf  of  the  defend- 
ant that  the  last  arrangement  was  a  nova- 
tion, meaning  by  that  that  it  was  in  complete 
substitution  for  the  previous  contract  and 
arrangement  between  the  parties.  But  there 
is  not  a  word  in  the  new  arrangement  to 
that  efCect,  and  it  refers  to  the  original  coa< 


tract,  and  then  goes  (m  to  provide  merely 
for  the  matter  of  payments  in  view  of  the 
continued  failure  of  the  defendant  to  give 
possession.  It  does  not  purport  to  do  any- 
thing more  than  to  change  the  agreement  of 
the  parties  as  to  when  the  purchase  pricb 
should  be  paid.  It  was  clearly  Intended 
simply  to  change  the  old  contract  In  that 
particular  and  nothing  more.  Considering 
together  the  original  contract  and  the  two 
modifications  made  of  it,  the  understanding 
between  the  parties  was  very  evidently  that 
the  vendor  should  put  the  vendee  in  posses- 
ion, and  that  if  he  did  not  do  so  there  was 
an  essential  failure  to  perform  upon  his  part. 

[6]  The  conclusion  just  stated  is  practically 
decisive  of  the  case,  but  there  are  a  num- 
ber of  points  made  on  behalf  of  the  defend- 
ant which  should  perhaps  be'  noticed.  It  is 
claimed  that  the  complaint  fails  to  state  a 
cause  of  action,  for  the  reason  that,  while  it 
sets  forth  in  full  the  three  writings  between 
the  parties,  it  fails  to  allege  that  by  these 
writings  the  defendant  was  bound  to  deliver 
possession  to  the  vendee.  But  such  an  al- 
legation would  be  nothing  more  than  pleading 
the  legal  efTect  of  the  writings,  and  the  rule 
is  famiUar  that  where  a  writing  Is  set  forth 
in  a  pleading  it  is  not  necessary  to  plead 
its  legal  effect  in  addition. 

[7]  It  is  contended  that  no  tender  of  the 
balance  of- the  purchase  price  was  alleged 
or  shown.  But  such  tender  was  not  neces- 
sary, since  it  would  have  been  wholly  fu- 
tile. The  plaintifT  had  the  right  to  Insist  as 
a  condition  of  the  tender  that  It  receive 
possession,  and  this  admittedly  the  defend- 
ant could  not  give. 

[8]  It  is  urged  that  the  deed  called  for  by 
the  contract  was  a  qultclabn  deed  only,  and 
that  the  rule  is  that  an  agreement  to  convey 
by  quitclaim  does  not  require  the  vendor  to 
oonvey  a  good  title.  This  may  or  may  not 
be  the  rule  In  this  state,  where,  unlike  many 
states,  warranty  deeds  are  not  usual,  and 
the  form  of  deed  usually  employed,  a 
a  grant  deed,  does  not,  any  more  than 
a  quitclaim  deed,  imply  a  warranty  of 
good  tlUe.  SecUon  1113,  Civ.  Code.  Fur- 
thermore, we  are  not  concerned  In  this  case 
with  the  question  as  to  whether  the  vendor 
had  to  give  a  good  title,  but  with  that  as 
to  his  being  required  to  give  peaceable  pos- 
session. But,  however  all  this  may  be,  the 
conclusive  consideration  is  that  the  rule 
stated  by  counsel  is  at  most  a  rule  as  to  the 
construction  and  meaning  to  be  given  a  con- 
tract It  can  have  no  application  to  a  case 
where  from  other  considerations  it  is  plain 
that,  although  only  a  quitclaim  deed  was 
called  for,  the  contract  was  conditional  upon 
the  vendee  being  let  into  actual  possession. 
Of  this  sort  is  the  present  case. 

[I]  It  Is  next  objected  that  a  party  desir- 
ing to  rescind  rnyst  not  subsequently  affirm 
the  contract,  and  must  rescind  promptly  oa 
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the  occarrence  of  the  cause  for  rescission, 
and  that  In  this  case  the  vendee  waived  the 
right  to  rescind  upon  the  failure  of  the  de- 
fendant to  deliver  possession  Immediately, 
both  by  making  the  two  arrangements  whldi 
in  effect  afBrmed  the  contract  and  by  failing 
to  rescind  promptly  at  that  time.  The  answer 
to  this  is  that,  while  the  vendee  for  botli 
these  reasons  undoubtedly  waived  or  lost  the 
right  to  rescind  for  the  vendor's  failure  to 
give  possession  immediately  upon  the  ezecn- 
tlon  of  the  contract,  that  Is  not  the  ground 
upon  which  rescission  Is  now  claimed.  By 
the  arrangements  between  the  parties,  the 
vendor's  original  obligation  to  give  immedi- 
ate possession  was  transformed  Into  one  to 
give  possession  within  a  reasonable  time  af- 
ter the  making  of  the  last  arrangement,  that 
of  May  27,  1910.  It  is  for  the  failure  to  pei^ 
form  this  obligation  that  the  plaintiff  Anally 
sought  to  rescind,  and  there  was  no  waiver 
of  this  failure  In  any  manner. 

[1 B]  The  point  Is  also  made  that  the  plain- 
tiff failed  to  demand  possession  of  the  de- 
fendant in  advance  of  endeavoring  to  rescind, 
and  that  without  such  demand  the  defendant 
could  not  be  put  in  the  wrong.  Such  a  de- 
mand would  have  been  necessary,  if  the  de- 
fendant had  been  in  a  position  where  he 
could  have  complied  with  it  But  be  was  not, 
and  the  demand  would  have  been  wholly  fu- 
tile. At  the  time  the  plaintiff  demanded 
badk  the  payments  on  the  purchase  price,  It 
was  definitely  understood  on  both  sides  that 
the  defendant  could  not  give  possession,  and 
the  plalntUTs  demand  for  the  money  was 
made  upon  that  basis.  There  are  no  fui^ 
ther  points  which  require  discussion. 

Judgment  afQrmed. 

We  concur:  ANGELLOm,  O.  J. ;  SHAW, 
J.;  WII^UR,J.;  LENNON,J.;  LA.WI>OR,J. 

(Mr.  Justice  SLOANB,  deeming  himself 
disqualified,  does  not  participate.) 


(49  Cal.  App.  120) 

OUTER  HARBOR  DOCK  &  WHARF  CO.  V. 
CITY  OF    LOS  ANGELES.    (Civ.  2076.) 

(District  Court  of  Appeal,  Third  District,  CaU- 
fomia.    Aug.  80,  1920.) 

1.  Taxation  «=» 1 78— Leasehold  Interests  In 
tfdelaads  subjset  to  tax. 

Il>easeboId  interests  in  tidelands  belonging 
to  the  state  are  subject  to  taxation. 

2.  Courts  «=>9I(I)— First  of  two  conflicting 
daolslons  of  Saprsme  Court  deemed  wrong. 

Where  there  are'  two  conflicting  dedslona 
of  the  Supreme  Court,  the  former  must  be 
deemed  wrong  and  the  latter  right. 

3.  Courts  «=>  1 00  (3)— Taxes  paid  not  recov- 
•ratf  nnder  theory  of  right  nnder  a  deol- 
slon  overruled. 

Decision  of  the  Supreme  Court,  to  the  ef- 
fect that  leasehold  interests  in  tidelands  be- 


longing to  the  state  were  not  subject  to  taxa- 
tion, did  not  have  the  effect  of  a  statute,  and 
one  paying  taxes  on  such  an  interest  under 
protest  was  not  entitled  to  a  refund,  where  the 
Supreme  Court  subsequently,  in  another  case, 
declared  such  Interests  to  be  taxable. 

4.  Pleading  «3>3l4(l)— Demurrer  admits  facts 
alleged. 

\  demurrer  admits  the   facts  as  alleged. 

5.  Taxation  <S=>I78,  180— Possessory  right  la 
Improvements  on  public  lands  subject  to  tax; 
Improvements  not  taxable  if  part  of  land. 

Where  improvements  made  on  tidelands 
owned  by  the  stote  have  become  a  part  of  the 
land  to  the  extent  of  the  reversionary  interest, 
or  the  fee,  they  are  not  subject  to  taxation,  but 
the  lessee  has  a  possessory  interest  that  is  sub- 
ject to  taxation,  Const,  art.  13,  i  2,  proriding 
for  separate  assessment  of  land  and  improve- 
ments, not  converting  reslty  into  personalty. 

6.  Taxation  «=»543 (3)— Actions  for  refunded 
taxes  must  be  filed  within  three  years. 

In  view  of  Pol.  Code,  {  3804,  actions  can- 
not be  maintained  for  the  repayment  of  taxes 
paid  nnder  protest,  unless  brought  ^tbin 
three  years. 

7.  Taxation  «=»543  (3)— Action  to  recover  tax. 
es  may  bs  brought  within  three  years. 

Pol.  Ck>de,  S  3819,  providing  that  one, 
claiming  an  assessment  to  be  void,  may  bring 
action  within  six  months  to  recover  back  the 
tax  paid,  affords  a  concurrent  remedy  with 
thai  afforded  by  section  3804,  providing  that 
claims  for  refunds  must  be  filed  within  three 
years,  snd  an  action  may  be  brought  any  time 
within  three  years  after  the  payment  of  the 
tax. 

8.  Estoppel  «=962(4)— City  not  estopped  from 
levying  tax  by  reason  of  action  to  quiet  title. 

A  city  was  not  estopped  from  assessing 
taxes  against  a  leasehold  Interest  in  tidelands 
owned  by  the  state,  although  a  snit  by  It  against 
the  lessee  was  pending  to  quiet  title  to  and 
obtain  possession  of  the  property;  the  lessee 
actually  remaining  in  possession  and  enjoying 
the  fruits  of  Its  claim. 

9.  Taxation  «=>537— No  reoovery  of  undue  as- 
sessment paid;  the  remedy  being  an  appil* 
oatlon  te  proper  tribunal  for  relief. 

When  a  party  believes  that  his  property 
has  been  unduly  assessed,  in  order  to  obtain 
relief  he  must  make  application  to  the  tribunal 
created  for  that  purpose,  and  cannot  pay  the 
assessment  nnder  protest  and  subsequently 
bring  an  action  for  a  refund;  his  remredy  be- 
ing an  application  to  the  proper  tribunal. 

10.  Estoppel  «=>62(2)— Not  to  be  lightly  In- 
voked against  power  to  levy  tax. 

The  doctrine  of  estoppel  is  not  to  be  light- 
ly Invoked  against  the  exercise  of  the  sovereign 
power  of  the  state  to  levy  and  colle(rt  taxes 
for  the  support  of  the  government. 

Appeal  from  Superior  CJourt,  Loa  Angeles 
County ;   Grant  Jackson,  Judge. 

Actions  by  the  Outer  Harbor  Dock  &  Wharf 
Company  against  the  City  of  Los  Angeles,. 
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Judgments  for  defendant,  and  plaintiff  ai>- 
peals.  Judgment  in  one  case  affirmed,  and 
Judgment  in  other  reTersed,  with  directions. 

Andrews,  Toland  &  Andrews,  of  Los  Ange- 
les, for  appellant 

Chas.  S.  Bumell,  Jesse  B.  Stephens,  and 
WUliam  P.  Mealey,  all  of  Los  Angeles,  for  re- 
spondent 

BtJRNBJTT,  J.  The  appeal  Involves  two 
cases  between  the  same  parties  in  which  the 
same  questions  are  raised,  and  which  by  stip- 
ulation are  presented  in  one  record  and  as 
one  apiwal.  The  actions  were  brought  to 
compel  the  city  of  Los  Angeles  to  refund  tax- 
es alleged  to  have  been  illegally  and  errone- 
ously collected  by  the  tax  officers  of  said  city 
during  the  years  1911,  1912,  1913,  and  1914, 
from  plaintiff,  on  assessments  against  "im- 
provements"  upon  the  tidelands  within  the 
city  of  Los  Angeles  and  fronting  upon  the 
navigable  waters  of  Los  Angeles  harbor,  and 
for  the  years  1915  and  1916  against  plaintiff's 
leasehold  interest  In  a  certain  wharf  and  two 
warehouses  upon  said  tidelands,  and  for  the 
year  1915,  against  plaintiff's  leasehold  inter- 
est In  said  tidelands,  said  tidelands  being 
owned  by  the  state  of  California  and  held  by 
plaintiff  under  lease  from  the  city  of  San  Ped- 
ro, the  municipal  predecessor  of  the  dty  of 
Log  Angeles.  The  lease  was  made  in  Febru- 
ary, 1906,  and  was  approved  and  ratified  by 
the  Legislature  by  an  act  of  March  23,  1907. 
The  lease  was  rewritten  in  July,  1907,  in  or- 
der to  conform  to  certain  changes  In  the  har- 
bor lines  as  made  by  the  United  States  War 
U^[>artment  The  general  scope  and  purpose 
of  said  lease  may  be  gathered  from  the  follow- 
ing quotation  from  Koyer  v.  Miner,  172  CaL 
448,  166  Pac.  1023: 

"This  lease  and  agreement  were  given  by 
the  city  as  a  means  for  improving  the  harbor 
of  &in  Pedro,  and  facilitating  navigation  and 
commerce  therefrom.  The  agreement  provided 
that  Miner  and  his  successors  should  erect  a 
sea  wall  on  the  harbor 'front  line  as  soon  as 
same  was  located  by  the  federal  government, 
should  improve  the  same  for  purposes  of  nav- 
igation, should  reserve  a  certain  portion  there- 
of to  the  city  for  a  public  harbor  front,  should 
fill  in  and  reclaim  the  land  between  said  front 
and  the  shore,  and  dedicate  appropriate  parts 
thereof  to  public  use  for  streets,  and  that  he 
and  his  successors  should  thereupon  have 
*  •  *  a  lease  thereof  for  the  term  of  60 
years." 

Plaintiff  entered  upon  said  work  as  requir- 
ed by  said  lease,  and  within  the  time  therein 
provided  made  and  constructed  said  improve- 
ments. In  addition  to  said  work  of  reclama- 
tion the  lessee  proceeded  to  build  and  con- 
struct bulkheads,  warehouses,  dry  docks,  and 
other  structures.  The  said  wharf  and  ware- 
houses were  constructed  as  a  necessary  part 
of  the  reclamation,  and  are  Imbedded  In  or 
permanently  rest  upon  said  land.  For  the 
years  1911  to  1914,  Inclusive,  the  dty  assessed, 


without  further  designation  or  segregation, 
aU  the  "improvements"  npon  said  leased  tide- 
lands.  For  the  recovery  of  the  money  so  col- 
lected the  first  action  herein  was  brought 
The  second  action  was  to  recover  money  paid 
as  taxes  upon  an  assessment  as  follows: 

'1915.  Lea8eh6ld  hiterest  in  tidelands,  VaL 
$222,200,  tax  $3,198.78;  two  warehouses  sit- 
uated on  tidelands,  Yal.  $75,000,  tax,  $1,080.02; 
5,200  feet  of  wharf  situated  on  tidelands,  Val. 
$195,000,  tax  $2,807.26.  1916.  Two  ware- 
houses situated  on  tidelands,  Val.  $75,000,  tax, 
$855.00;  5,200  feet  wharf  situated  on.  tide- 
lands,  Val.  $195,000.  tax,  $2,283.00." 

These  taxes  were  paid  involuntarily  and 
under  protest  and  to  prevent  a  sale  of  plain- 
tiff's property.  Thereafter  plaintiff  presented 
to  and  filed  with  the  city  clerk  of  the  dty  its 
claim,  duly  verified,  demanding  the  repay- 
ment to  it  of  said  taxes.  Said  demand  was 
thereafter  rejected  at  a  regular  meeting  of 
the  city  council  of  said  dty.  Subsequently 
said  actions  were  instituted  for  the  recovery 
of  said  amounts.  Demurrers  to  the  said  com- 
plaints were  sustained  by  the  court  without 
leave  to  amend ;  and  from  the  judgments  ren- 
dered thereon  the  appeals  were  taken. 

[1-3]  The  first  point  made  by  appellant  is 
that— 

"Plaintiff's  leasehold  interest  in  said  tide ' 
lands  was  not  and  is  not  a  property  to  t>e  as- 
sessed or  taxed  and  the  assessment  and  col- 
lection of  taxes  against  the  same  for  the  yeari 
1916-1916  were,  and  each  thereof  was,  erro- 
neous and  illegal" 

In  support  of  Its  position  appellant  cites 
San  Pedro,  etc.,  Hy.  Co.  v.  City  of  Los  Ange- 
les, 167  Cal.  425, 139  Pac.  1071,  62  L.  B.  A.  (N. 
S.)  991.  It  was,  indeed,  in  that  case  expressly 
held  that— 

"A  leasehold  is  property  nnder  .certain  dr- 
comstances  and  for  certain  purposes,  bnt  it 
is  not  property  for  purposes  of  taxation  un- 
der our  revenue  and  fiscal  laws,  notwithstand- 
ing the  fee  is  owned  by  the  state,  and  hence  is 
not  taxable." 

But  that  dedsion  was  just  as  dearly  and 
unequivocally  overruled  in  San  Pedro,  Los 
Angeles  &  Salt  Lake  Bailroad  Co.  v.  City  of 
Los  Angeles,  179  Pac.  393,  wherein  it  is  held 
that— 

"Leasehold  interests  in  tide  lands  belonging 
to  the  state  are  subject  to  taxation." 

That  there  might  be  no  possible  doubt  of 
the  effect  of  the  later  dedsion,  it  was  declar- 
ed therein: 

"Upon  the  views  thus  expressed,  it  follows 
that  the  dedsion  in  167  Cal.  426,  139  Pac  1071, 
52  L.  B.  A.  (N.  S.)  991,  must  be  deemed  over- 
ruled." 

It  is  due,  however,  the  learned  coxmsel  for 
appellant  to  say  that  their  opening  brief  was 
filed  before  said  later  decision  was  rendered. 
Respondent  In  its  answering  brief,  having 
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caHed  attention  to  said  case  In  179  Pac.,  ap- 
pellant takes  this  i>osltlon: 

"We  had  a  right  to  rely  upon  the  declared 
law  of  the  state  at  that  time,  and  we  did  rely 
upon  that  case  as  the  law,  and  we  paid  the  tax 
as  in  the  case  of  any  other  erroneous  and  ille- 
gal assessment  and  collection  of  taxes,  and  to 
avoid  a  seizure  and  sale  of  our  property,  and 
thereafter  instituted  proceedings  to  recover 
the  same  as  provided  by  law.  Oar  money  and 
our  right  to  recover  our  property  became  Test- 
ed on  the  strength  of  the  former  ruling  of  the 
Supreme  Court  in  effect  at  that  time," 

— ^and,  it  is  farther  declared  that  the  former 
ruling  in  the  San  Pedro  Case  was  the  de- 
clared law  of  the  state  for  fonr  years  and 
was  as  efTectlve  as  a  statute.  Hence  It  Is 
argued  that  the  collection  of  said  tax  was 
Unlawful  and  could  not  be  validated  by  a 
subsequent  decision  to  the  contrary,  any  more 
than  the  operation  of  a  statute  in  full  force 
and  effect  would  be  nullified  by  a  subsequent 
repeal.  Before  considering  the  citations,  we 
may  remark  that  if  said  decisions  had  been  In 
the  inverse  order,  if,  for  instance,  in  1914,  the 
Supreme  Court  had  decided  that  such  assess- 
ment was  entirely  legal,  and  in  1919  that  it 
was  Illegal,  appellant  could  hardly  derive  any 
comfort  from  the  doctrine  that  a  decision  of 
the  Supreme  Court  has  the  efTect  of  a  statute. 
However,  as  In  two  conflicting  decisions  the 
former  must  be  deemed  wrong,  and  the  latter 
right.  In  the  case  suggested,  appellant  having 
paid  the  tax,  it  would  undoubtedly  appear 
that,  by  reliance  upon  a  wrong  decision,  ap- 
pellant had  been  injured,  and  therefore,  hav- 
ing paid  out  money  to  which  the  tax  collects 
was  not  entitled,  in  equity  and  good  con- 
science the  money  should  be  refunded.  But 
the  case  here  is  different.  Inasmuch  as  appel- 
lant paid  to  the  tax  collector  what  was  due, 
although  the  Supreme  Court  had  held  that  It 
wfts  not  a  legal  tax.  How  can  it  be  said  that 
appellant  was  injured  by  doing  right,  al- 
though it  was  erroneously  thought  to  be 
wrong? 

How  does  the  question  appear  In  the  light 
of  the  cases  cited  by  appellant?  In  Kelley  t. 
Rhoads,  7  Wyo.  160,  51  Pac.  593,  39  L.  B.  A. 
S94.  75  Am.  St  Rep.  904.  it  Is  said: 

"The  effect  of  a  decision  of  the  Supreme 
Court  construing  a  statute  renders  it  the  law 
for  the  time  being  as  so  construed.  Parties 
iMTe  a  right  to  act  upon  such  a  decision,  and 
no  injury  ought  to  be  allowed  to  result,  by 
ccason  of  a  dependence  thereon,  if  the  deci- 
sion is  subsequently  changed,  any  more  than 
in  case  of  a  repeal  of  a  statute." 

But  in  that  case  the  change  In  the  decisions 
affected  only  the  remedy  to  be  pursued  by 
the  party  claiming  to  have  been  illegally  as- 
sessed. There  was  no  conflict  In  the  decisions 
as  to  the  validity  of  the  assessment,  and  the 
claimant  therein  acted  upon  and  in  accord- 
ance with  the  earlier  decision,  whereas  herein 
appellant  acted  contrary  and  In  opposition  to 
the  earlier  decision. 


In  Taylor  v.  YpsUantl,  106  V.  S.  60,  26  L. 
Ed.  1008,  it  is  said: 

"The  rights  of  the  plaintiff,  as  the  owner  of 
bonds  issued  under  a  statute  which,  when  pass- 
ed, was  valid  by  the  laws  of  Michigan,  as  de- 
clared and  acted  upon  by  departments  of  Its 
government,  are  not  affected  by  decisions  of  the 
Supreme  Court  of  the  state  rendered  after 
the  railroad  company,  to  whose  rights  plain- 
tiff succeeded,  bad  earned  the  bonds  under  con- 
tract with  the  city,  made  in  conformity  with 
the  statute." 

In  that  case  it  Is  clear  that  to  have  made 
the  bonds  subject  to  the  later  decision  would 
have  been  to  Impair  vested  contract  rights, 
and  the  Supreme  Court  properly  followed  its 
own  adjudications  In  similar  cases.  It  Is  not 
necessary  to  notice  speciflcally  the  other  deci- 
sions of  the  United  States  Supreme  Court  fur- 
ther than  to  quote  from  Douglas  v.  Pike  Co., 
101  n.  S.  687,  25  L.  Ed.  968,  the  following 
clear  statement  of  the  generally  recognized 
principle: 

"The  true  rule  is  to  give  a  change  of  Judicial 
eonstruction  in  respect  to  a  statute  the  same 
*  *  *  operation  on  contracts  and  existing 
contract  rights  that  would  be  given  to  legisla- 
tive amendment,  that  is  to  say,  make  it  pros- 
pective, hut  not  retroactive.  After  a  statute 
has  been  settled  by  Judicial  construction,  the 
construction  becomes,  so  far  as  contract  rights 
acquired  under  it  are  concerned,  as  much  a 
part  of  the  statute  as  the  text  itself,  and  a 
change  of  decision  is  to  all  intents  and  pur- 
poses the  same  in  its  effect  on  contracts  as 
an  amendment  of  the  law  by  means  of  a  legis- 
lative enactment." 

The  two  California  decisions  In  re  Dorris, 
93  Cal.  612,  29  Pac  244,  and  Schoonover  v. 
BIrnbaum,  148  Cal.  648,  83  Pac.  999,  add  noth- 
ing to  the  situation.  They  simply  emphasize 
the  reluctance  of  appellate  tribunals  to  over- 
rule former  decisions  when  the  effect  would 
be  to  disturb  and  impair  vested  Interests. 

But,  as  already  intimated,  we  are  not  deal- 
ing with  a  case  of  contract,  or  contract  rights 
acquired  under  the  former  decision.  It  is, 
rather,  an  Instance  of  the  payment  of  a  Just 
obligation  to  the  government,  although  mis- 
takenly supposed  at  the  time  to  be  unjust  Of 
course,  if  in  such  cases  a  decision  of  the 
Supreme  Court  is  to  have  the  full  effect  of  a 
statute,  the  contention  of  appellant  would  be 
sound,  but,  as  we  understand  It  that  rule  Is 
to  be  applied  only  when  considerations  of 
justice  and  equity  demand  it  Such  is  not 
the  case  here. 

It  Is  perhaps  unnecessary  to  add  that  If 
said  decision  In  167  Cal.  had  been  ren- 
dered In  this  cause,  it  would,  of  coarse,  con- 
stitute the  law  of  the  case,  and  we  would  be 
bound  by  It  but  since  this  Is  entirely  dlffer»it 
litigation,  we  are  at  liberty  to  apply  the  Just 
and  correct  rule. 

[4]  Again,  it  Is  claimed  that  the  "Improve- 
ments" were  improperly  assessed,  since  they 
were  exempt  as  a  part  of  the  realty.    In  re- 
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Bponse  to  the  suggestion  of  respondent  that 
the  lease  did  not  contain  any  agreement  to 
that  effect,  or  that  they  should  become  the 
property  of  the  lessor,  appellant  points  out 
that  the  complaints  expressly  allege  that  said 
ImproTements  belong  to  the  public,  and  that, 
since  it  appears  that  the  lessee  affixed  said 
improvements  to  the  land  of  the  lessor  with- 
out any  agreement  permitting  their  removal. 
It  follows  as  a  matter  of  law,  by  virtue  of 
section  1013  of  the  Civil  Code,  that  the  Im- 
.  provements  belong  to  the  owner  of  the  land. 
The  demurrer,  of  course,  admits  the  facts  as 
alleged,  and  we  must  therefore  necessarily 
consider  appellant  as  the  owner  of  said  Im- 
provements. 

[5]  The  question  then  arises  whether  they 
are  assessable.  That  the  land  and  tbe  Im- 
provements are  to  be  separately  assessed  for 
purposes  of  revenue  is  not  disputed.  The 
Constitution  of  the  state  so  provides  (article 
13,  S  2),  and  the  Legislature  and  the  courts 
have  recognized  the  validity  of  such  proce- 
dure. San  Francisco  v.  McQlnn,  67  Cal.  110, 
7  Pac.  187.  Tbe  separate  assessment,  how- 
ever, cannot  in  the  least  affect  the  character 
of  the  Imrprovements  or  their  ownership.  If 
they  constitute  real  property,  the  assessment 
does  not  and  cannot  convert  them  into  person- 
alty. If  they  belong  to  the  public,  they  will 
remain  so,  notwithstanding  they  have  been 
semrately  assessed.  If  the  entire  title  to  th^ 
improvements  belongs  to  the  state,  they  are 
not  taxable  at  all  any  more  than  is  the  land 
itself.  But,  like  tbe  land,  they  are  subject  to 
a  possessory  right  in  a  private  person,  while 
the  fee  is  in  the  state.  Such  is  the  case  here 
as  disclosed  by  the  complaint  The  land,  and 
the  Improvements  which  have  become  a  part 
of  the  land,  to  the  extent  of  the  reversionary 
Interest  or  the  fee,  undoubtedly  belonged  to 
tbe  public;  but  appellant  had  a  possessory 
Interest,  the  right  to  the  use  and  occupation 
of  the  land  and  the  improvements,  and  that 
was  subject  to  taxation.  This  is  made  clear 
by  a  careful  consideration  of  said  decision  In 
179  Pac,  and  the  cases  therein  cited.  This 
possessory  right,  therefore,  and  no  more, 
should  have  been  assessed  to  appellant  Such 
was  the  course  pursued  as  to  the  land  itself, 
the  assessment  being  against  the  "leasehold 
interest  in  tidelanda." 

As  to  the  Improvements  a  similar  situation 
exists  as  to  the  assessments  for  191S  and 
1916.    It  is  true  that  the  complaint  alleged: 

"That  within  the  time  provided  by  law,  the 
agsessor  of  the  city  of  Los  Angeles,  without 
authority  or  right  so  to  do  did  assess  the  said 
leasehold  interest  hi  said  lands  and  tbe  im- 
provements on  said  leased  land,  above  describ- 
ed, to  this  plahlti£^  *  *  *  at  and  for  the 
following  sums,"  etc. 

But  when  we  turn  to  the  exhibits  attached 
to  the  complaint  containing  the  demand  that 
was  made  upon  the  treasury  for  the  return  of 
the  money  claimed  to  have  been  illegally  ex- 
acted, we  find  It  recited  by  ai^tellant  that  tbe 


assessment  was  made  upon  and  against  "the 
possessory  interest  of  claimant  in  and  to  two 
warehouses,"  and  "against  and  upon  the  pos- 
sessory interest  of  claimant  in  and  to  6,200 
feet  of  wharf,"  etc.  While  the  express  al- 
legation of  the  complaint  might  leave  the  mat- 
ter in  doubt,  therefore,  whether  it  was  tbe 
complete  title  or  merely  the  possessory  right 
that  was  assessed,  taking  In  view  the  exhib- 
its, we  must  conclude  that  the  assessment 
was  levied  upon  the  interest  that  was  subject 
to  taxation,  namely,  the  right  to  the  posses- 
sion and  use  of  said  improvements  under  the 
terms  of  said  lease. 

The  case  Is  different  as  to  the  assessments 
for  the  earlier  years.  Tbe  allegation  as  to 
1911  is: 

"The  assessor  of  the  cHy  of  Los  Angeles, 
without  aathority  or  right  so  to  do,  did  assess 
the  said  improvements  on  said  leased  land 
above  described,  under  the  designation  of  im- 
provements on  leased  land'  to  the  plaiotiif." 

The  allegations  are  similar  as  to  1912, 1913, 
and  1914.  The  claims  presented  to  the  treas- 
urer also  recite  that  said  taxes  were  levied 
and  assessed  against  "said  improvements  on 
said  leased  tldelands."  It  cannot  be  doubted 
that  such  assessment  covers  the  entire  title 
and  Interest  in  and  to  said  Improvements.  If 
there  had  been  a  similar  assessment  of  title 
laud,  no  one  would  dispute  that  it  Included 
the  entire  interest  If  the  leasehold  or  pos- 
sessory right  alone  had  been  Intended,  it 
should  have  been  so  designated.  The  rever- 
sionary interest  however,  both  in  the  land 
and  the  improvements,  was  not  subject  to 
taxation,  and  since  the  assessment  of  the  im- 
provements Included  this  Interest  and  is  in- 
divisible. It  is  difficult  to  see  bow  it  can  be 
sustained. 

Bespondent  though,  daims  that  the  ded- 
sUm  in  67  Cal.  is  to  the  contrary.  There- 
in it  was  said: 

"It  is  not  necessary  to  follow  and  answer  in 
detail  the  various  reasons  given  by  defendant 
nrhy  he  should  not  be  held  liable;  it  ia  snffi- 
cieut  to  say  that,  for  the  purposes  of  revenue, 
tbe  Legislature  of  this  state  has  observed  a 
distinction  between  real  estate  and  improve- 
ments, and  that  distinction  has  been  recognized 
by  this  court  •  •  •  We  are  of  opinion 
that  for  the  purposes  of  revenue,  the  defend- 
ant was  the  owner  of  the  property  assessed, 
and  that  he  is  liable  for  the  taxes." 

But  in  that  case  attottlon  was  not  directed 
to  the  distinction  between  the  possessory 
right  and  the  title  to  the  Improvements.  In- 
deed, it  was  claimed  by  the  city  that  McGinn 
was  the  owner  of  said  Improvements,  and  en- 
titled to  remove  them,  and  it  was  so  found 
by  the  trial  court  While  ownership  was  de- 
nied by  him,  yet  his  counsel  in  their  opening 
brief  filed  in  the  Supreme  Court  declared: 

"There  is  no  admieaion  that  the  improve- 
ments belong  to  defendant  but  that  proposi- 
tion is  immaterial  under  the  statutes," 
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— the  main  contention  being  that  under  the 
contract  of  the  parties  the  city  was  obligated 
to  pay  the  taxes. 

A  recent  decision  upon  the  subject  is  the 
case  of  City  of  Oakland  v.  Albers  Bros.  Mill- 
ing COm  184  Pac.  868,  wherein  it  was  held 
that  improvements  erected  by  the  lessee  upon 
land  belonging  to  the  public  were  not  subject 
to  taxation.  It  is  true  that  In  the  lease  there- 
in it  was  expressly  provided  that  the  improve- 
ments should  be  the  property  of  the  dty, 
while  herein  a  similar  result  is  effected  by 
operation  of  the  statute.  The  material  fact, 
though,  appears  to  be  the  same;  that  is,  that 
the  Improvements  belonged  to  the  public.  In 
that  case,  as  In  this,  the  assessment  was  to 
the  leasee  upon  "the  buildings  and  improve- 
ments  as  Improvements  on  leased  land."  An 
examination  of  the  briefs  In  that  case  dis- 
closes that  the  attention  of  the  appellate  court 
was  called  to  the  fact  that  "a  tax  on  the 
leasehold  Interest  of  the  defendant  or  on  its 
beneficial  use  of  the  property  of  the  plaintiff 
<elther  land  or  Improvements),  Is  not  the  sub- 
ject of  this  controversy." 

[6,  7]  It  was  also  emphasized  in  the  briefs 
for  respondent  that  In  the  McGinn  Case  the 
trial  court  had  found  that  the  improvements 
th«ein  belonged  to  McGinn,  and  the  Supreme 
Oonrt  seemed  satisfied  with  that  finding.  If 
the  improvements  belonged  to  McGinn,  of 
conrse,  they  were  taxable,  and  the  conclu- 
sion of  the  Supreme  Court  based  upon  that 
premise  is  unassailable. 

But  section  3804  of  the  Political  Code,  nn- 
^r  which  these  actions  were  brought,  pro- 
Tides  that — 

*Vo  order  for  the  refund  of  taxes,  penalties 
or  costs  under  this  section  shall  be  made  ex- 
cept upon  a  verified  claim  therefor  •  •  • 
which  (aid  claim  must  be  filed  withih  three 
years  after  the  making  ctf  the  payment  soaght 
to  be  refunded." 

It  appears  from  the  complaint  herein  that 
the  claims  for  the  repayment  of  the  taxes  for 
1911  and  1912  were  not  filed  within  said  three 
years,  and  hence  as  to  those  amounts  the 
demurrer  was  properly  sustained.  The  same 
objection  does  not  apply  to_  1013  and  1914, 
Imt  respondent  contends  that  the  whole  ac- 
tion is  barred  by  reason  of  section  3819  of  the 
Follttcal  Code,  providing  that  one  claiming 
Us  assessment  to  be  void  "may  at  any  time 
within  six  months  after  such  payment  bring 
an  action  against  the  county,  In  the  superior 
court  to  recover  back  the  tax  so  paid  under 
protest."  But  it  was  held  by  the  Supreme 
Court  in  Stewart  Law  &  Collection  Co.  v. 
Alameda  County,  142  Cal.  680,  76  Pac.  481, 
that  said  section  and  section  3804  of  the  same 
Code  afford  concurrent  remedies,  and  that,  in 
Accordance  with  the  latter,  the  action  may 
be  brought  within  three  years  after  the  pay- 
ment.' 

[S]  Another  important  contention  of  appel- 
lant is  that  the  munldpallty  was  estopped 
tram  levTing  this  tax.    ^nie  theory  is  based 


upon  the  fact  that  In  August,  1011,  the  dty 
commenced  a  suit  against  the  company  to 
quiet  title  to  and  to  obtain  possession  of  said 
property,  averring  In  the  complaint  that  said 
dty  was  the  owner  and  entitled  to  the  pos- 
session of  the  property,  and  that  the  defend- 
ant had  no  interest  therein  or  right  to  the 
possession  thereof;  that  the  trial  of  said  ac- 
tion was  had  in  the  superior  court  in  June, 
1915,  and  that  the  decision  of  said  court  was 
In  favor  of  said  dty  as  to  a  large  portion  of 
said  property;  "that,  because  of  said  claims 
of  said  dty  of  Los  Angeles  to  said  property, 
and  because  of  said  litigation  affecting  the 
same,  brought  and  instituted  by  the  dty  of 
Los  Angeles  against  this  plaintiff,  and  still 
pending,  said  plaintiff  has  suffered  great  loss 
and  damage  in  Its  possession  thereof  and  in 
its  operations  thereon,  and  said  property  has 
been  thereby  at  all  of  said  dates  and  times 
herein  mentioned,  and  still  Is,  greatiy  depre- 
ciated in  value,  and  rendered  practically  of 
no  value  for  sale,  rental,  or  any  other  pur- 
pose, and  should  it  be  held  by  this  honorable 
court  that  said  property  hereinabove  de- 
scribed, or  any  part  thereof,  is  or  was,  at  any 
of  the  dates  and  times  her^n  mentioned,  tax- 
able as  against  this  plaintiff,  plaintiff  alleges 
that  the  assessed  valuation  placed  thereon 
by  said  dty  assessor,  as  aforesaid,  was  and 
Is  greatiy  inflated  and  in  excess  of  Its  said 
value,  or  any  reasonable  value^  and  that  said 
value,  if  sudi  or  any  assessment  was  or  is 
lawful,  should  not  be,  nor  should  it  be  upon 
the  whole  thereof,  fixed  at  more  .than  the 
sum  of  $100,000."  In  support  of  its  daim 
appellant  cites  Moore  v.  Morledge,  42  Iowa, 
26;  Iowa  R.  Land  Oo.  v.  Story  Co.;  36  Iowa, 
48;  Calhoun  County  ▼.-  Am.  Emigrant  Oo.,  83 
U.  S.  124,  28  L.  Ed.  826. 

In  the  first  of  these  the  county  was  under 
obligation  to  convey  the  lands  to  the  railroad 
company,  but  it  refused  to  do  so,  and  in  the 
meantime,  and  while  the  county  was  thus  re- 
fusing to  convey  said  lands  to  the  railroad 
company,  and  was  itself  holding  the  title  and 
denying  tiie  dalm  of  the  railroad  company  to 
it,  the  said  county  caused  said  lands  to  be 
taxed,  and  afterwards  caused  the  same  to  be 
sold  for  such  taxes.  It  was  in  view  of  this 
situation  that  the  Snpreme  Oonrt  of  Iowa 
said: 

"Under  these  facts  we  do  not  stop  to  inquire 
what  would  be  the  rule  respecting  liability  for 
taxes,  as  between  vendor  and  purchaser,  in 
cases  where  the  latter,  by  performance  of  his 
contract,  has  become  the  owner,  though  the 
legal  tiUe  is  In  the  former,  because  we  ground- 
ed our  support  of  the  plaintiff's  case  upon  this 
plain  rule  of  fair  dealing  and  the  broad  prin- 
ciple of  equity,  that  a  party  shall  not  wrong-' 
fully  withhold  the  title  to  property  and  the 
benefits  of  ownership  thereof  from  one  entitied 
thereto  and  at  the  same  time  subject  the  prop- 
erty to  burdens  for  the  benefit  of  the  party 
thus  wrongfully  withholding  the  tiUe.  In  oth- 
er words,  the  county  having,  daring  those 
years,  denied  the  right  and  titie  under  which 
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the  plaintiff  daiffis,  is  now  equitably  estopped 
from  asserting  that  it  then  had  the  title." 

The  later  case  from  Iowa  involved  similar 
facts,  and  the  Supreme  Court  based  its  deci- 
sion upon  the  ruling  in  36  Iowa,  48. 

In  the  County  of  Calhoun  Case,  supra,  the 
county  in  levying  the  tax  violated  its  stipula- 
tion and  agreement  that  the  property  should 
not  be  assessed,  and  In  view  of  the  bad  faith 
of  the  coimty  the  Supreme  Court  of  the  Unit- 
ed States  deemed  it  proper  to  say: 

"Corporations,  quite  as  much  as  individuals, 
are  held  to  a  careful  adherence  to  truth  and 
uprightness  in  their  dealings  with  other  par- 
ties; nor  can  they  be  permitted,  with  impunity, 
to  involve  others  in  onerous  obligations,  by 
their  misrepresentations  or  concealments,  with- 
out being  held  to  just  responsibility  for  the 
consequences  of  their  misconduct  or  bad  faith." 

In  those  cases,  it  is  to  be  observed  that  a 
degree  of  perfidy  characterized  the  conduct  of 
the  taxing  power,  and  that  the  burden  was 
wrongfully  and  unjustly  Imposed;  whereas, 
in  the  case  at  bar,  there  is  no  suggestion  of 
mala  fides  or  oppression.  We  must  assume 
that  there  was  an  honest  difference  of  opin- 
ion as  to  whether  appellant  was  entitled  long- 
er to  remain  in  possession  of  the  property, 
and  we  must  remember  that  appellant  actual- 
ly did  remain  in  possession  aU  these  years 
and  enjoyed  the  fruits  of  its  claim.  This  pos- 
sessory right  was  subject  to  assessment ;  and, 
while  it  was  actually  enjoyed  by  a[^ellant, 
we  can  see  no  injustice  in  requiring  the  pay- 
ment of  the  tax.  The  situation  is  somewhat 
like  that  of  American  Emigrant  Ca  v.  Iowa 
Railroad  Land  Co.,  62  Iowa,  323,  3  N.  W.  88. 
Therein,  after  referring  to  certain  decisions, 
in'duding  two  of  those  cited  by  appellant 
herein,  it  is  said: 

"We  are  now  asked  to  go  a  step  further, 
and  hold,  if  the  county  brings  an  action  to  set 
aside  a  conveyance  alleged  to  have  been  ob- 
tained by  fraud,  that  it  is  estopped  from  levy- 
ing taxes  on  the  land  conveyed.  The  propo- 
sition amounts  to  this:  That  if  the  county 
seeks  to  set  aside  the  conveyance  it  is  estop- 
ped therein  by  a  levy  of  taxes,  and  if  it  levies 
taxes  it  is  estopped  from  bringing  an  action 
to'  set  aside  the  conveyance.  We  do  not  be- 
lieve the  estoppel  should  work  both  ways.  Un- 
der the  circumstances  the  county  had  done  all 
it  contracted  to  do.  It  never  agreed  not  to 
bring  an.  action  to  set  aside  the  conveyance 
on  the  ground  of  fraud.  The  intervener  re- 
ceived the  conveyance  subject  to  this  contin- 
gency.   The  lands  were  therefore  taxable." 

[t]  Of  course,  If  there  had  been  a  final 
Judgment  in  this  case  or  if  appellant  had 
been  deprived  of  the  use  and  enjoyment  of 
the  property  before  the  assessment  was 
levied,  we  would  have  a  different  situation. 
Uut  no  judgment  lias  been  rendered,  and  ap- 
pellant has  remained  in  possession.  There  is 
an  allegation,  it  is  true,  that  the  value  of  ap- 
pellant's interest  has  greatly  depreciated  in 


consequence  of  said  litigation,  but  manifestly, 
this  was  a  consideration  to  be  presented  tQ 
the  board  of  equalization.  When  a  party  be- 
lieves that  his  property  has  been  unduly  as- 
sessed, in  order  to  obtain  relief,  he  must  make 
application  to  the  tribunal  created  for  that 
purpose.  Fall  v.  City  of  MarysvIUe,  19  Cal. 
301.  There  is  no  pretense  that  such  course 
was  pursued  herein. 

[10]  It  may  be  added  that  the  doctrine  of 
estoppel  is  not  to  be  lightly  Invoked  against 
the  exercise  of  the  sovereign  power  of  the 
state  to  levy  and  collect  taxes  for  the  sup- 
port of  the  government.  This  authority  is  so 
important  and  commanding  that,  assuredly,  it 
cannot  be  successfully  challenged  upon  the 
showing  made  herein.  There  may  be  instanc- 
es of  Bucb  gross  injustice,  as  suggested  by  the 
decision  cited,  wherein  It  would  be  proper  to 
say  that  the  government  is  estopped  to  claim 
a  tax,  but,  ordinarily,  where  a  mistake  is 
made  In  the  assessment  or  levy  or  an  unjust 
burden  has  been  imposed,  the  aggrieved  party, 
in  order  to  obtain  relief,  must  pursue  the  rem- 
edy provided  by  the  statute. 

We  think  the  Judgment  in  the  case  "No.  B 
52531"  is  correct,  and  should  be  affirmed; 
that  the  judgment  in  "No.  B.  38539"  is  erro- 
neous as  to  the  assessments  for  1913  and  1914, 
and  that  the  complaint  states  a  cause  of  ac- 
tion to  recover  the  same,  and  that  said  Judg- 
ment should  be  reversed  and  such  further  ac- 
tion taken  as  herein  indicated. 

It  is  so  ordered. 

We  concur:  HART,  J.;  NICOL,  Presldlns 
Judge  pro  tem. 


(47   Cal.    App.    194> 

OUTER  HARBOR  DOCK  4  WHARF  CO.  v. 
LOS   ANGELES    COUNTY.    (Civ.    2077.) 

(District  Court  of  Appeal,  Third  District,  Cal* 
ifomia.  April  21,  1920.  Rehearing  Denied 
May  21,  1920.  Hearing  Denied  by  Supreme 
Court  Jane  17,  1920.) 

Taxation  «s»i80— ifflprovements  on  public 
lands  taxable.- 
Though  land  may  be  exempt  from  taxation 
because  it  belongs  to  a  city,  the  state,  or  to 
the  United  States,  yet  improvements,  made 
thereon  by  an  individual  for  his  own  use  an4 
benefit,  are  subject  to  assessment  and  taxation. 

Appeal  from  Superior  Court,  Los  Angeles 
Cotmty;  Lewis  R.  Works,  Judge. 

Action  by  the  Outer  Harbor  Dock  &  Wharf 
Company  against  the  County  of  Ixis  Angeles. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Andrews,  Toland  &  Andrews,  of  Los  Ange- 
les, for  appellant. 

A.  J.  Hill  and  Robert  B.  Murphy,  both  ot 
Los  Angeles,  for  respondent 
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BURNETT,  J.    The  action  was  brought  to ,  part  thereof,   and  has  nerer  been,   personal 


compel  the  defendant  to  refund  taxes  assess- 
ed and  collected  on  a  wharf  and  two  ware- 
houses constructed  by  plalntlfC  on  certain 
lands  at  San  Pedro,  owned  by  the  state  of 
California,  and  leased  to  the  idalntlff.  The 
case,  in  some  general  respects.  Is  similar  to 
that  by  the  same  plaintiff  against  the  city 
of  Los  Angeles  (No.  2076),  the  oplnl<»  in 
which  is  filed  herewith  (Outer  Harbor  Dock 
&  Wharf  Co.  v.  City  of  Los  Angeles,  103  Pac. 
1371),  and  we  shall  not  repeat  the  facts 
therein  set  forth.  The  only  contention  of 
appellant  herein  Is  that  said  improvements 
are  exempt  from  taxation  by  reason  of  the 
fact  that,  being  attached  to  the  land,  they 
are  In  contemplation  of  law  a  part  of  the 
land,  and  therefore  in  the  same  category  as 
the  land  itself,  which  Is  not  taxable,  since 
it  belongs  to  the  state.  In  San  Francisco  v. 
McGinn,  07  Cal.  UO,  7  Pac.  187,  the  ques- 
tion, though,  is  directly  met  and  unequivocal- 
ly decided  contrary  to  appellant's  claim. 
Therein  a  certain  school  lot  in  the  dty  of 
San  Francisco,  which  had  been  dedicated  for 
school  purposes  forever  (and  therefore  in- 
capable of  private  ownership)  was,  pursuant 
to  a  special  statute,  leased  to  McGinn  for  a 
period  of  60  years.  The  lease  contained  no 
provision  relating  to  the  construction  of  im- 
provements by  the  lessee,  or  entitling  the 
lessee  to  remove  any  bnprovements.  McGinn 
constructed  a  four-story  frame  building, 
with  basement,  with  a  brick  foundation,  per- 
mantly  imbedded  in  and  attached  to  the  soil, 
^le  Improvements  were  assessed  for  taxa- 
tion to  McGinn  for  the  year  1881-1882,  and 
tbe  suit  was  brought  to  collect  said  taxes. 
In  McGinn's  answer  to  the  complaint  he  al- 
l^[ed  that — 

"Said  property  mentioned  in  the  complaint, 
and  the  whole  thereof,  at  the  time  of  the  mak- 
ing of  said  supposeid  assessments  and  the 
levying  of  said  supposed  taxes,  •  *  •  was, 
and  the  whole  thereof,  snd  still  is,  the  proper- 
ty of  the  city  and  comity  of  San  Francisco,  and 
lawfully  dedicated  to  pnblic  school  purpoies 
forever,  for  the  pnblic  school  educational  pur- 
poses of  said  city  and  county,  and  of  the  state 
of  California. 

That  the  improvements  mentioned  in  the 
complaint  are  and  always  have  been  perma- 
nenUy  attached  to  and  are  part  of  said  real 
estate  and  lot  of  land  described  in  the  com- 
plaint, and  themselves  real  estate. 

"That  the  property  mentioned  in  the  com- 
plaint as  having  been  assessed  is  not,  nor  any 
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property." 

The  foreg<dng  indicates  the  theory  of  Mc- 
Ginn np<xi  which  he  claimed  his  exemption 
from  taxation.  The  lower  court  however, 
rejected  hU  contention,  and  tbe  Supreme 
Court  affirmed  an  order  denying  the  moticm 
for  a  new  trial.  Appellant  suggests  that  the 
opinion  in  said  cause  is  extremely  short,  and 
that  probably  the  question  involved  was  not 
thoroughly  considered.  There  is  also  an  in- 
timation that  the  case  is  distinguishable  by 
reason  of  the  fact  that  therein  the  fee  was 
capable  of  private  ownership.  But,  In  an- 
swer, It  may  be  said  that  the  decision  has 
not  been  overruled;  on  the  contrary,  has  been 
recognized  since  as  sound  by  the  Supreme 
Court,  and  that  on  appeal  substantially  the 
same  points  were  made  by  counsel  for  Mc- 
Ginn as  appear  in  appellant's  brief  her^n. 
It  should  be  sufficient,  therefore,  to  quote 
from  said  dedsioa  the  following; 

"It  la  not  necessary  to  follow  and  answer  in 
detail  the  various  reasons  given  by  defendant 
why  he  should  not  be  held  liable;  it  is  suffi- 
cient to  say  that,  for  the  purposes  of  revenue, 
the  Legislature  of  this  state  has  observed  a 
distinction  between  real  estate  and  improve- 
ments, and  that  distinction  has  been  re<cognised 
by  this  court.  •  •  •  We  are  of  opinion  that, 
for  the  parpose  of  revenue,  the  defendant  was 
the  owner  of  the  property  assessed,  and  that  he 
is  liable  for  the  taxes." 

Indeed,  the  rale  is  thoroughly  settled  In 
California  that,  though  tbe  land  may  be  ex- 
empt from  taxation  because  it  belongs  to  the 
city,  to  the  state,  or  to  the  United  States, 
yet  improvements  made  thereon  by  an  indi- 
vidual for  his  own  use  and  benefit  are  sub- 
ject to  assessment  and  taxation.  In  support 
of  the  proposition,  we  may  cite  these  addi- 
tional decisions  of  our  Supreme  Court:  Fall 
T.  City  of  Marysvllle,  19  Cal.  391;  People  v. 
Shearer,  30  CaL  646 ;  Los  Angeles  v.  The  Los 
Angeles  Water  Works  Co.,  49  Cal.  638;  San 
Pedro,  Los  Angeles  &  Salt  Lake  R.  B.  Ca 
▼.  City  of  Los  Angeles,  179  Pac.  393. 

The  doctrine  of  the  law  as  thus  expound- 
ed relieves  us  of  the  necessity  -for  a  consid- 
eration of  other  cases  dted  by  the  parties 
herein  or  any  Independent  investigation  of 
the  subject 

It  is  due  appellant's  counsel  to  say  that 
they  have  filed  no  reply  brief,  having  con- 
cluded, no  doubt,  that  respondent's  positicm 
is  Impregnable. 

The  Judgment  is  affirmed. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tern. ;  HART,  J. 
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HUGHES  V.  HUGH^.     (Civ.  3501.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sioD  1,  California.    Sept  7,  1920.) 

1.  Frauds,  statute  bf  «=94— Oral  agreement  to 
convey  property  in  oonslderatton  of  mar- 
riage invalid. 

Under  Civ.  Code,  f  178,  all  contracts  for 
marriage  settlements  must  be  in  writing,  and 
executed,  aclinowledged,  or  proved  in  like  man- 
ner as  a  grant  of .  land,  and  an  antenuptial 
agreement,  made  orally  by  defendant  busluind 
to  convey  plaintiff  wife  valuable  lands  in  con- 
sideration of  marriage,  etc.,  was  invalid,  not 
only  under  the  statute  specified,  but  also  under 
the  statute  of  frauds  (Civ.  Code,  {  1624,  subds. 
3,  7). 

2.  Frauds,  statute  of  «=»l 29(1) —Subsequent 
marriage  does  not  lift  bar  of  ttatutos  from 
oral  antenuptial  agreement. 

Tlie  fact  tliat  the  parties  were  afterwards 
married  does  not  operate  to  lift  the  bar  of  Civ. 
Ck>de,  U  178,  1624,  subds.  S,  7,  from  defendant 
husband's  oral  antenuptial  agreement  to  convey 
valuable  land  to  plaintiff  wife  in  consideration 
of  the  marriage, 

3.  Frauds,  statute  of  <&=>I29(I)  —  Husband's 
making  of  will  not  part  porformanoe  of  Invalid 
oral  antenuptial  agreement. 

Subsequent  making  of  defendant  husband's 
will  in  favor  of  plaintiff  wife  following  their 
marriage  ield  not  such  part  performance  of  the 
oral  antenuptial  agreement  between  them  to 
make  such  will  as  to  take  the  alleged  contract 
out  of  Civ.  Code,  If  178, 1624,  aubds.  8,  7. 

4.  Frauds,  statute  of  «s>l29(i)— Act  done  by 
husband  does  not  estop  husband  to  Invoke 
statute  against  wife  seeking  to  enforce  In- 
valid antenuptial  agreement. 

An  alleged  act  of  performance  by  the  hus- 
band, lifting  the  bar  of  the  statute  from  the 
invalid  oral  antenuptial  agreement  sought  to 
be  enforced,  not  having  been  done  by  plaintiff 
wife,  does  itot  estop  defendant  husband  from 
invoking  the  bar  of  the  statute. 

5.  Frauds,  statute  of  (»s>l  19(1)— Husband  not 
guilty  of  fraud  entitling  wife  to  enforcement 
of  Invalid  antenuptial  agreement. 

Defendant  husband,  sued  by  plaintiff  wife 
for  specific  performance  of  his  invalid  oral  ante- 
nuptial agreement  to  convey  valuable  property 
to  her  in  consideration  of  marriage,  Aeld  not 
guilty  of  such  actual  fraud  as  to  entitle  plain- 
tiff wife  to  equitable  relief  against  him,  despite 
the  unenforceable  character  of  the  oral  agree- 
ment under  CSv.  Code,  H  178,  1624,  subds.  3,  7. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Dana  R.  Weller,  Judge. 

Action  by  Gertrude  0.  Hughes  against 
Thomas  Hughes.  From  judgment  for  de- 
fendant, plaintiil  appeals.    Affirmed. 

See,  also,  193  Pac.  148. 


Thos.  K.  Case,  of  Los  Angeles,  for  appel- 
lant 

O.  P.  Adams,  of  Los  Angeles,  tor  respond- 
ait 

WASTE,  P.  J.  Plaintiff  brought  this  ac- 
tion against  ber  buslwnd,  seeking  spedflc 
performance  of  an  alleged  oral  antenuptial 
agreement  to  convey  real  and  personal  prop- 
erty after  marriage.  A  demurrer  to  the 
amended  complaint  was  sustained,  and,  plain- 
tiff declining  to  further  amend,  judgment 
was  entered  for  the  defendant,  from  which 
plaintiff  appeals. 

It  Is  alleged  In  the  amended  complaint 
that  the  defendant  is  72  years  of  age,  and  pos- 
sesses property  of  the  value  of  more  than  $5.- 
000,000.  Between  April  80,  and  December 
24,  1018,  the  defendant  Importuned  plaintiff 
to  marry  blm,  and  offered,  If  she  would  do  so, 
to  convey  to  her  property  worth  $600,000. 
To  all  these  proposals  the  plaintiff  turned 
a  deaf  ear.  While  the  plaintiff  was  absent 
from  fhe  state  of  California,  the  defendant 
pursuant  to  a  design  and  Intention  to  com- 
pel the  plaintiff  to  marry  him,  moved  himself 
and  bis  personal  belongings  Into  the  resi- 
dence of  plaintiff  in  Los  Angeles,  and  there 
took  up  his  abode.  He  caused  to  be  Inserted 
and  published  In  various  newspapers,  state- 
ments to  the  effect  that  the  plaintiff  and 
himself  were  to  be  married  about  Christmas 
time,  and  caused  copies  of  a  photograph  of 
plaintiff,  which  he  took  without  ber  knowl- 
edge, or  consent,  from  ber  residence,  to  be 
published  in  connection  with  these  notices. 

Finally,  so  It  Is  alleged,  the  defendant  by 
pretending  he  was  seriously  111,  Induced  the 
plaintiff  to  go  to  him  at  Santa  Barbara, 
where  he  then  was.  On  her  arrival  there 
she  found  that  the  defendant  was  not  III, 
but  had  so  represented  himself.  In  order  to 
cause  her  to  come  to  him.  She  then  learn- 
ed for  the  first  thne  of  the  stories  the  de- 
fendant had  published  in  the  newspapers  con- 
cerning the  approaching  nuptials.  She  dis- 
covered that  be  bad  also  invited  guests  to- 
be  present  at  a  certain  time,  had  provided  a 
wedding  dinner,  secured  a  marriage  license, 
and  had  arranged  for  a  minister  to  be  pres- 
ent to  perform  the  wedding  ceremony. 
Plaintiff  still  persisted  In  her  refusal  to 
marry  defendant  He  thereupon  stated  that 
he  would  be  ruined  politically,  that  his  social 
standing  would  be  Impaired,  he  would  be 
disgraced  and  humiliated,  and  his  opportuni- 
ty to  represent  the  state  of  CaUfomla  In  the 
United  States  Senate,  which  he  asserted  had 
been  entirely  arranged  and  determined  upon 
between  himself  and  the  Governor  of  the 
state,  would  thereby  be  lost  to  him.  He 
promised  that  If  plaintiff  would  marry  him 
be  would  give  her,  as  her  own,  a  valuable 
diamond  ring,  a  diamond  stickpin,  an  ermine 
coat,  and  an  automobile.    At  the  same  tldie 
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defendant  orally  reiterated  his  promises 
that.  It  plaintiff  would  marry  blm,  he  would, 
Immediately  after  the  marriage,  convey  to 
her  the  real  property  formerly  agreed  to  be 
given  to  her,  and  would  erect  an  impoelng 
residence  on  land  owned  by  plaintiff.  He 
promised,  also,  to  purchase  other  land  for 
her,  and  erect  thereon  an  apartment  house, 
at  a  cost  of  $100,000.  He  further  agreed  to 
pay  off,  and  discharge,  a  $80,000  mortgage 
upon  property  belonging  to  the  plaintiff. 
B^evins  and  being  deceljved  by  all  of 
these  representations,  so  plaintiff  alleges, 
she  relied  upon  the  oral  promises  of  the  de- 
fendant to  transfer  and  convey  the  prop- 
erty to  her,  and  married  htm  upon  the  day 
set 

As  a  part  of  said  oral  antoinptlal  agree- 
ment, it  Is  further  alleged,  defendant  prom- 
ised to  execute  and  deliver  to  plaintiff  his 
last  will  and  testament,  devising  and  be- 
queathing certain  real  and  personal  prop- 
erty to  her.  In  apparent  keeping  with  this 
promise  defendant  did,  on  the  second  day  of 
January,  1019,  execute  and  deliver  to  the 
plaintiff  a  will,  which  is  set  out  in  the  com- 
plaint, whereby  he  devised  and  oequeatbed 
to  her  real  and  personal  property,  and 
wherein  he  nominated  plaintiff  sole  execu- 
trix without  bonds.  In  no  other  resx>ects 
have  the  antenuptial  promises  been  carried 
out.  On  the  contrary,  so  it  is  alleged,  the 
defendant  has  refused  to  perform  bis  agree- 
ment Plaintiff  seeks  a  decree  requiring  the' 
defendant  to  transfer,  convey,  and  assign  to 
her  the  real  and  personal  property  whldi 
she  alleges  he  agreed  to  give  to  her,  and  asks 
for  the  appointment  of  a  receiver  to  carry 
out  its  provisions.  She  further  asks  that 
In  case  spedflc  pwformance  cannot  be  de- 
creed as  to  any  of  said  property,  she  be 
awarded  damages  to  the  extent  of  its  value. 
The  demurrer  was  both  general  and  special, 
but  the  principal  question  to  be  considered 
on  this  appeal  Is  the  sufflciency  of  the  alle- 
gations of  the  amended  complaint  in  view 
of  the  lower  court's  determinatlm  that  It 
does  not  contain  facts  sufficient  to  state  a 
cause  of  action.  The  conclusion  we  have 
reached  upon  that  point  is  determlnattve  of 
the  entire  case. 

[1]  According  to  the  allegations  of  the 
amended  complaint  the  plaintiff  and  defend- 
ant "by  and  through  said  oral  antenuptial 
agreement  •  •  •  and  pursuant  to  the 
defined  terms  thereof,  as  stated  by  said  de- 
fendant to  said  plaintiff,  •  •  •  were  to 
effect  a  disposition  of  d^endant's  properties 
in  plaintiff's  favor,  so  that  upon  the  assump- 
tion of  the  marital  relation  -said  property 
rights  of  said  plaintiff  should  become  fixed 
and  determined."  Plaintiff  has  thereby 
pleaded  an  agreement  required  by  the  sta^ 
nte  to  be  in  writing.  All  contracts  for 
marriage  settlements  must  be  in  writing, 
and  executed  and  acknowledged,  or  prov- 
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ed,  In  like  manner  as  a  grant  of  land  1« 
required  to  be  executed,  acknowledged  or 
proved.  Civ.  Code,  |  178l  It  is  equal- 
ly clear  that  the  agreement  alleged  by 
the  plaintiff  to  have  been  made  by  the  de- 
fendant and  pleaded  as  an  antennptlat 
contract  Is  not  only  one  required  to  be  in 
writing,  but  also  falls  within  tbe  inhibition 
of  the  statute  of  frauds,  and  Is  therefore  in- 
valid. Agreements  made  upon  consideration 
of  marriage,  other  than  mutual  promises  to 
marry,  and  agreements  to  devise  or  be- 
queath any  property,  or  make  any  provision 
for  any  person  by  will,  are  invalid,  unless 
the  same,  or  some  note  or  memorandum 
thereof,  is  in  writing  and  subscribed  by 
the  party  to  be  charged,  or  his  agent  Civ. 
Code,  i  1624,  subds.  3,  7;  Peek  v.  Peek,  77 
CaL  106,  108,  19  Paa  227,  1  L.  R.  A,  185,  11 
Am.  St  Rep.  244;  Monsen  v.  Monsen,  174 
Cal.  97,  98,  162  Pac.  90. 

[2]  The  fact  that  the  parties  were  after- 
wards married  does  not  operate  to  lift  the 
bar  of  the  statute.  "A  promise  made  in  antlo- 
ipatlon  of  a  marriage,  followed  by  a  mar- 
riage, is  the  exact  case  contemplated  by  the 
statute.  It  is  plain  that  the  marriage  adds 
nothing  to  the  very  circumstances  described 
by  the  statutory  provision  which  makes  a 
writing  essential;  in  fact  until  a  marriage 
takes  place,  there  is  no  binding  agreement 
independent  of  the  statute,  so  that  the  mar- 
riage Itself  is  a  necessary  part  of  every 
agreement  made  upon  consideration  of  it, 
which  the  Legislature  has  said  must  be  in 
writing."  Hunt  v.  Hunt  171  N.  Y.  396,  400, 
64  N.  a  169,  160  (69  I*  R.  A.  806) ;  Pome- 
Toy's  Equitable  Remedies,  par.  829;  Welch 
T.  Whelpley,  62  Mich.  15,  22,  28  N.  W.  744, 
4  Am.  St  Rep.  810;  Adams  t.  Adams,  17 
Or.  247,  264,  20  Pac.  633.  The  allegations 
of  the  amoided  complaint  bring  the  prom- 
ises of  the  defendant  In  the  Instant  case 
squarely  within  this  role.  Again  and  again 
It  alleged  that  the  defendant  promised  plain- 
tiff "that  if  she  would  marry  him  he  would 
transfer  and  convey  (tl)e  property)  to  her  im- 
mediately after  said  marriage."  In  fact 
every  single  promise  Is  predicated  upon  the 
pr(%>08ltlon,  that  "if  she  [plaintiff]  would 
marry  him  [defendant]  he  would"  do  thus 
and  so,  "soon  after,"  or  "immediately  aft- 
er," marriage.  The  only  consideration, 
therefore,  for  the  defendant's  promises  was 
the  marriage  of  the  parties,  which  was  not 
of  Itself  suCBdent  to  take  the  contract  out 
of  the  statute  of  frauds.  Peek  v.  Peek, 
supra;  Trout  v.  Ogllvle,  182  Pac.  333. 

[3,4]  The  subsequent  making  of  defend- 
ant's will.  In  favor  of  the  plaintiff,  following 
the  marriage,  was  not  such  part  performance 
of  the  oral  agreement  to  make  such  will  as 
to  take  the  alleged  contract  out  of  the  stat- 
ute of  frauds.  Gould  v.  Mansfield,  103  Mass. 
408,  409,  4  Am.  Rep.  673;  Swash  v.  Sharp- 
steln,  14  Wash.  426,  44  Paa  862,  32  Ij.  R.  A. 
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796;  In  re  Bdwall's  Estate,  76  Wash.  391,  134 
Paa  1041,  1046 ;  McGlanaban  v.  McClanataan, 
77  Wash.  138,  137  Pac.  479,  Ann.  Gas.  191KA, 
461.  Furthermore,  the  alleged  act  of  per- 
formance in  that  regard  -was  not  done  by 
the  plaintiff,  who  is  the  party  seeking  to 
enforce  the  contract,  and  does  not  estop 
the  defendant  from  Invoking  the  bar  of  the 
statute.  Foster  t.  Maginnls,  89  Cal.  264, 
267,  26  Paa  828 ;  Fritz  v.  MUIs,  12  Cal.  App. 
113,  lis,  106  Pac.  725 ;  Rathbun  v.  Rathbun, 
6  Barb.  (N.  Y.)  98,  106. 

Conceding  that  the  marriage  of  the  parties 
was  not,  of  itself,  sufflclait  part  performance 
of  the  parol  contract  to  convey  the  property 
in  consideration  of  the  marriage,  the  appel- 
lant yet  seeks  to  avoid  the  Interposition  of 
the  bar  of  the  statute,  upon  the  groimd  of 
equitable  fraud.  Her  marriage,  she  contends, 
was  brought  about  by  the  actual  fraud  of 
the  defendant,  and  she  takes  the  position 
that  the  acts,  representations,  and  promises 
of  the  defendant  induced  her  to  so  Irretrieva- 
bly change  her  condition  as  to  afTord  her 
ground  for  relief  in  equity.  Her  allegation 
is  that  her  marriage  with  the  defendant  was 
procured  by  artifice  and  fraud,  and  upon 
the  faith  that  the  settlement  of  the  property 
rights  would  be  made.  H«r  contention, 
therefore,  is  that  the  defendant  should  be 
required  to  make  good  his  agreement,  and 
not  permitted  to  defeat  It  by  pleading  the 
bar  of  the  statute.  Peek  v.  Peek,  77  Cal. 
106,  19  Pac.  227,  1  L.  R.  A.  185,  11  Am.  St 
Rep.  244,  a  case  claimed  by  her  to  be  almost 
exactly  similar  to  the  one  at  bar,  is  relied 
upon  by  appellant  as  condusively  establish- 
ing the  doctrine  contended  for  by  her.  In 
that  case  Peek  orally  promised  hia  Intended 
wife  that  if  she  would  marry  him  he  would, 
on  or  before  the  -  marriage,  convey  to  her 
certain  property.  She  relied  upon  this  prom- 
ise, and  married  him  "for  no  other  reason, 
or  consideration."  The  conveyance  was  not 
made.  Peek  put  it  off  by  excuses  and  pro- 
testations, and  on  the  morning  of  the  mar- 
riage, without  the  knowledge  of  the  intend- 
ed wife,  conveyed  the  property  to  his  minor 
son  by  a  former  marriage.  After  the  wed- 
ding, the  parties  went  to  live  upon  the  prop- 
erty. A  year  later  Peek  deserted  his  wife, 
and  the  minor,  by  his  guardian,  brought  suit 
against  her  to  recover  possession  of  the  prop- 
erty, and  obtained  a  judgment  in  his  favor. 
The  Supreme  Court,  in  Ita  opini<»i  revers- 
ing the  case,  held  that  the  foundation  of  the 
wife's  claim,  set  up  by  way  of  cross-com- 
plaint, being  the  promise  of  Peek,  was  with- 
in the  statute  of  frauds,  and  that  the  subse- 
quent marriage  of  the  parties  was  not  such 
part  performance  as  would  induce  a  court 
of  equity  to  give  relief.  But  the  fact  that 
the  marriage  was  brought  about  by  the  ac- 
tual fraud  of  Peek,  in  inducing  his  wife  to 
marry  him,  by  promising  to  convey  the  prop- 
erty to  her,  when  at  that  very  time  he  had 


no  intention  of  so  ddng,  and  was  conveying 
it  to  some  one  else,  seemed  to  the  court  to 
make  a  differoice,  and  it  held  that,  as  the 
fraud  had  brought  about  an  irretrievable 
change  of  the  position  of  the  wife,  to  wit, 
the  marriage,  equity  should  enforce  the 
agreement 

The  particular  language  of  the  opinion  of 
interest  in  this  discussion  is  found  in  the 
following  quotation: 

"We  do  not  say  that  the  mere  fraudulent 
omission  to  have  an  agreement  reduced  to 
writing  would  of  Itself  be  ground  for  specifical- 
ly enforcing  the  agreement.  But  where  the 
fraudulent  contrivance  induces  an  irretrievable 
change  of  position,  equity  will  enforce  the  agree- 
ment And  the  marriage  brought  about  by  the 
fraudulent  contrivance  is  a  change  of  position 
within  the  meaning  of  the  rule.  In  Glass  v. 
Hulbert,  102  Mass.  24,  3  Am.  Rep.  418,  in  rea- 
soning upon  somewhat  different  facts,  to  the 
conclusion  that  in  order  to  be  ground  for  the 
enforcement  of  the  oral  contract  the  fraudulent 
contrivance  must  have  induced  some  irretrieva- 
ble change  of  position,  the  court  said:  The 
cases  most  frequently  referred  to  are  those 
arising  out  of  agreements  for  marriage  set- 
tlements. In  such  cases  the  marriage,  although 
not  regarded  as  a  part  performance  of  the 
agreement  for  a  marriage  settlement,  is  such 
an  irretrievable  change  of  situation  that  if  pro- 
cured by  artifice,  upon  the  faith  that  the  set- 
tlement had  been  made,  or  the  assurance  that 
it  wonid  be  executed,  the  other  party  is  held 
to  make  good  the  agreement  and  not  permitted 
to  defeat  it  by  pleading  the  statute.'  This,  w« 
think,  is  a  correct  statement  of  the  law."  Peek 
V.  Peek,  supra. 


The  case  of  Class  v.  Huioert  quoted  from 
In  the  Peek  Case,  was  one  relating  to  an 
oral  contract  for  the  sale  of  real  property, 
and  the  language  so  strongly  approved  by 
our  Supreme  Court  was  pure  dictum.  The 
Massachnsette  court,  however,  cites  the  early 
Ehiglish  case  of  Maxwell  v.  Mountacute, 
Prec.  in  ClL  626,  another  and  better  report 
of  the  same  case  being  found  in  Mountacute 
V.  Maxwell,  1  Kq.  Cases  Abr.  19.  The  full 
report  of  these  cases  will  be  found  in  24 
English  Beporta  (full  reprint)  Precedente  in 
Chancery,  at  pages  236  and  641,  respectively. 
In  that  case  the  plaintiff,  the  wife,  brought 
a  bill  against  the  defendant,  ber  husband, 
"setting  forth  that  the  defendant  before  bei* 
Intermarriage  with  him  did  promise  that  she 
should  enjoy  all  her  own  estate  to  her  sepa- 
rate use;  that  he  agreed  to  execute  writings 
to  that  purpose,  and  had  Instructed  counsel 
to  draw  such  writings,  and  that  when  they 
were  to  be  married,  the  writings  not  being 
perfected,  the  defendant  desired  this  might 
not  delay  the  jnatch,  in  regard  his  friends 
being  there  it  might  shame  him,  but  engaged 
that  upon  his  honor  she  should  have  the 
same  advantages  of  the  agreement,  as  if  It 
were  in  writing  drawn  in  form  by  counsel 
and  executed,  upon  which  the  marriage  to<A 
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tfect,  and  afterwards  the  plaintiff  wrote 
a  letter  to  the  defendant,  her  husband,  put- 
ting blm  In  mind  of  Us  promise,  to  whlcb 
the  defendant,  her  hnsband,  wrote  her  an 
answer  under  his  hand,  expressing  that  he 
was  always  willing  she  should  enjoy  her 
own  fortune  as  if  sole,  and  that  it  should  be 
at  her  command."  To  this  bill  the  defend- 
ant pleaded  the  statute  of  frauds  and  per- 
juries which  Lord  Chancellor  Parker  allowed, 
saying: 

"In  cases  of  fraud,  equity  should  relieve,  even 
against  the  words  of  the  statute;  as  if  one 
agreement  in  writing  should  be  proposed  and 
drawn,  and  another  fraudulently  and  secretly 
brought  in  and  executed  in  lieu  of  the  former; 
in  this  or  like  cases  of  fraud,  equity  would  re- 
lieve; but  where  there  is  no  fraud,  only  relying 
upon  the  hon'or,  word,  or  promise  of  the  de- 
fendant, the  statute  making  those  promises 
▼old,  equity  will  not  interfere."  Mountacute 
T.  Maxwell,  supra. 

In  the  earlier  citation  of  the  case  the 
Chancellor  said: 

"That  where,  on  a  treaty  for  a  marriage,  or 
any  other  treaty,  the  parties  come  to  an  agree- 
ment, but  the  same  is  never  reduced  into  writ- 
ing, nor  any  proposal  made  for  that  purpose, 
so  that  they  rely  wholly  on  their  parol  agree- 
ment, that  unless  tbia  be  executed  in  part,  nei- 
ther party  can  compel  the  other  to  a  specific 
performance,  for  that  the  statute  of  frauds  ia 
directly  in  their  way;  but  if  there  were  any 
agreement  for  reducing  the  same  into  writing, 
and  that  ia  prevented  by  the  fraud  and  prac- 
tice of  the  other  party,  that  this  court  will  in 
such  case  give  relief;  as  where  instructions 
are  given,  and  preparations  made  for  the  draw- 
ing of  a  marriage  settlement,  and  before  the 
completing  of  it  the  woman  is  drawn,  by  the 
assurances  and  promises  of  the  man,  to  perform 
it,  and  after  to  marry  him,"  Maxwdl  v.  Monnt- 
acnte,  supra. 

See,  also,  Browne  on  Statute  of  Frauds, 
par.  444. 

When  read  In  the  light  of  what  we  be- 
lieve to  be  the  only  reasonable  and  true  rule, 
as  annoimced  by  the  Chancellor,  and  having 
In  mind  the  actual  facts  upon  which  the  deci- 
sion was  based,  the  case  of  Peek  v.  Peek, 
supra,  loses  the  weight  of  authority  appellant 
would  Impart  to  it  It  ceases  to  harve  compel- 
ling force  In  the  Instant  case,  In  which,  as 
we  shall  presently  show,  the  circumstances 
relied  upon  by  the  appellant  did  not  amount 
to  such  fraud  as  to  bring  the  situation  of 
the  parties  within  the  purview  of  a  court  of 
eqnlty.  To  give  that  case,  disassociated  from 
Its  facts,  the  full  construction  sought  by  the 
appellant  would  have  the  practical  effect  of 
making  It  an  authority  for  holding  that  mar- 
riage is  such  part  performance  of  oral  an- 
tenuptial agreements  as  to  remove  them 
from  the  operation  of  the  statute  of  frauds, 
which  is  not  the  law.  We  think  the  broad 
appll(»tlon  of  the  doctrine  contended  for  by 


appellant  Is  not  warranted  by  the  principle^ 
or  sustained  by  the  authorities. 

The  other  cases,  relied  upon  by  the  appel- 
lant, are  either  based  upon  facts,  as  was  the 
Peek  Case,  bringing  the  decisions  within 
the  application  of  the  doctrine  announced  by 
the  English  Chancellor,  or  they  may  be 
otherwise  distinguished  from  the  case  at  bar. 
In  each  there  has  been  something  more  than 
mere  failure,  or  refusal  upon  the  part  of  the 
promisor,  to  execute  an  oral  antenuptial 
agreement  for  a  property  settlement  In  Pet- 
ty T.  Petty,  43  Ky.  (4  B.  Mon.)  215,  39  Am. 
Dec.  501,  the  wife  charged  that  her  husband 
promised  that  immediately  after  marriage  he 
would  settle  on  her  at  his  death  certain  prop- 
erty, on  which  promise  she  closed  the  con- 
tract of  marriage.  A  few  days  after  the 
marriage,  her  husband  disclosed  to  her  that 
be  had  been  Induced  to,  and  had,  by  an  Ir- 
revocable deed  of  gift  executed  just  before 
the  marriage,  made  over  all  of  his  property  to 
his  children  by  a  former  marriage.  On  ap- 
peal the  court  held  that  it  had  no  power  to 
enforce  the  marriage  settlement,  but  upon  the 
theory  that  the  transfer  was  a  fraud  upon 
the  dower  right  of  the  wife,  allowed  by  the 
laws  of  that  state.  It  directed  the  entry  of  a 
decree  annulling  the  deed  for  the  lands,  so 
far  as  the  same  affected  or  Incumbered  the 
complainant's  right  to  dower  thereon.  In 
Oflutt  V.  Offutt,  106  Md.  236,  67  AtL  138, 
12  L.  B.  A.  (N.  S.)  232, 124  Am.  St  Bep.  491,  It 
was  held  that  a  definite  and  spedflc  proposi- 
tion in  writing,  made  by  the  husband  before 
the  marriage,  and  accepted  by  the  Intended 
wife,  followed  by  the  consummation  of  the 
contract,  entitled  the  wife  to  spedflc  per- 
formance. Moore  v.  Allen,  26  Colo.  197,  57 
Pac.  698,  77  Am.  St  Bep.  256,  was  an  action 
in  ejectment  by  one  claiming  imder  the  hus- 
band. The  wife,  by  way  of  cross-complaint, 
alleged  a  parol  antenuptial  agreement  be- 
tween herself  and  husband,  who  at  the  time 
was  the  owner  of  the  property,  whereby  he 
agreed  to  convey  the  same  to  her  after  their 
marriage.  In  compliance  with  his  promise, 
he  placed  her  In  actual  possession  of  the 
property  before  the  marriage.  She  made 
lasting  and  valuable  Improvements  thereon, 
but  the  husband  neglected  and  refused  to 
convey  the  property  to  her.  It  was  held 
that  the  facts  stated  took  the  parol  agreement 
out  of  the  statute  of  frauds.  In  Dally  v.  Mln- 
nlck,  117  Iowa,  563,  91  N.  W.  918,  60  L.  B.  A. 
840,  the  deceased  orally  agreed  to  convey  land 
to  a  child,  in  consideration  of  being  allowed  to 
name  it.  The  child  was  named  according  to 
his  wishes,  and  continued  to  bear  such  name  - 
to  the  time  of  the  trial  of  the  action.  It  was 
held  that  such  contract  was  not  void  under 
the  statute  of  frauds,  since  the  naming  of  the 
child,  and  his  bearing  the  name,  constituted 
payment  of  the  purchase  price  of  the  land, 
within  the  exception  prescribed  by  the  Code 
of  Iowa,  declaring  that  an  oral  contract  to 
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convey  land  shall  not  be  void  "trhere  the  pur- 
chase money,  or  any  portion  thereof,  has  been 
received  by  the  vendor.  In  Green  v.  Green, 
S4  Kan.  740,  10  Pac.  156,  6S  Am.  Rep.  256, 
a  widow  possessed  of  160  acres  of  land,  which 
was  all  hex  property,  and  her  sole  means  of 
support,  induced  Green,  a  cripple,  possessed 
of  only  a  few  hundred  dollars,  to  make  a 
matrimonial  engagement  with  her  and  marry 
her,  upon  her  verbal  promise  and  agreement 
that  the  farm  was  her  own,  and  that  Its  pro- 
ceeds should  go  to  their  support  after  their 
marriage,  as  long  as  they  lived.  After  the 
marriage  Green  furnished  the  rooms,  bought 
food  and  clothing  for  the  family,  including 
the  cliildren  of  his  wife  by  a  former  mar- 
riage, and  with  his  own  money  paid  off  a 
mortgage  upon  the  farm.  As  a  matter  of 
fact,  the  widow  had  secretly  deeded  the  prop- 
erty to  her  daughters  by  the  former  mar- 
riage, on  the  eve  of  the  wedding  with  Green, 
the  consideration  being  love'  and  affection. 
It  was  held  that  the  deeds  to  the  daughters 
were  a  fraud  upon  the  rights  of  the  husband, 
and  that  he  was  entitled  to  have  them  set 
aside.  In  Kelly  v.  McGrath,  70  Ala.  75,  46 
Am.  Rep.  75,  it  was  held  that  a  court  of 
equity  should  set  aside,  as  a  fraud  on  the 
marital  rights  of  the  husband,  a  secret  con- 
veyance, or  settlement  of  her  property  by  the 
Intended  wife,  executed  without  his  knowl- 
edge and  in  contemplation  of  the  marriage. 
An  almost  identical  situation  was  considered 
in  Freeman  v.  Hartman,  45  HI.  57,  92  Am. 
Dec.  193. 

[t]  From  our  examination  of  the  foregoing, 
and  many  other  authorities,  we  are  con- 
vinced that  the  distinguishing  feature  of  the 
case  at  bar  did  not  amount  to  such  actual 
fraud  as  to  entitle  the  plaintiff  to  any  equita- 
ble relief.  The  facts  present  nothing  more 
than  the  mere  omission  to  put  the  contract 
into  writing  before  the  marriage,  and  a  fail- 
ure to  perform  it  thereafter.  It  does  not  ap- 
pear that  the  defendant  in  any  manner  pre- 
vented the  due  execution  of  a  valid  marriage 
settlement  in  writing,  such  as  would  have 
satisfied  the  statute.  It  is  not  alleged,  or 
contended,  that  the  plaintiff  was  induced 
through  deceit,  false  statement,  or  conceal- 
ment of  the  defendant  to  waive  a  written 
agreement  and  rely  upon  the  promises  in 
parol,  before  entering  into  the  marriage  re- 
lation. 2  Pomeroy's  Equity  Jurisprudence, 
Fourth  Edition,  par.  921.  For  aught  that  ap- 
pears in  the  amended  complaint,  the  defend- 
ant may  have  entered  into  his  engagements 
In  the  highest  good  faith,  and  with  every 
,  good  intention,  and  with  full  ability  to  per^ 
form.  Granting,  for  the  purpose  of  the  dis- 
cussion, that  the  plaintiff  may  have  been  led 
into  the  marriage  by  the  Lochinvar  court- 
ship of  the  aged  swain,  the  inducement  went 
only  to  that  relation.  By  no  fraud,  trick,  or 
device^  so  far  as  the  record  disdoses,  was 


she  prevented  from  securing  what  the  law 
sanctions,    a    written   marriage   settlement 
Equity,  therefore,  can  afford  her  no  relief. 
The  Judgment  is  affirmed. 

We  concur:   KINSEIiL,  Justice  pro  tem. ; 
RICHARDS,  J. 


(49  Cal.  App.  Z17) 
HUGHES  V.  HUGHES.    (Civ.  3502.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  CaUfornia.    Sept.  7,  1920.) 

1.  Costs  «s>l54— May  b«  allowed  for  taking  of 
deposition  unsigned. 

Costs  may  be  allowed  for  taking  of  a  depo- 
sition not  finally  signed,  it  being  for  the  trial 
court  to  determine  under  all  circumstances 
whether  the  taking  of  the  deposition  was  really 
essential  to  the  rights  of  the  party  taking  it. 

2.  Costs   $=»  1 54— Defendant    not   required    to 
force  plaintiff  to  sign  deposition. 

In  an  action  by  wife  against  her  husband 
for  specific  performance  of  bis  alleged  antenup- 
tial agreement  with  her,  it  was  not  incumbent 
on  defendant  husband  to  take  steps,  by  means 
of  court  proceedings,  to  force  plaintiff  to  sign 
her  deposition,  taken  at  defendant's  instance, 
before  it  could  become  a  legitimate  item  of 
cost  in  preparing  for  the  defense  of  the  action: 
he  having  become  liable  for  the  expense  before 
the  trial  court  sustained  demurrer  to  the  com- 
plaint and  entered  judgment  for  him. 

Appeal  from  Superior  Court,  hem  Angeles 
County;  Grant  Jackson,  Judge. 

Action  by  Gertrude  O.  Hughes  against 
Thomas  Hughes.  From  an  order  after  Judg- 
ment allowing  costs  to  defendant,  plaintiff 
appeals.     Affirmed. 

See,  also,  193  Pac  144. 

Thos.  K.  Case,  of  Los  Angeles,  for  appel- 
lant 

G.  P.  Adams,  of  Los  Angeles,  for  re- 
spondent. 

WASTE,  P.  J.  This  is  an  appeal  by  plain- 
tiff from  an  order  made  after  Judgment 
which  allowed  as  costs  claimed  by  defendant 
the  sum  of  9101.40  for  a  deposition. 

Plaintltjt  filed  her  complaint  against  the  de- 
fendant her  husband,  seeking  specific  per- 
formance  of  an  alleged  oral  antenuptial 
agreement.  In  anticipation  of  being  compel- 
led to  go  to  trial  the  defendant  applied  for, 
and  the  court  made  an  order  based  upon  an 
affidavit,  that  the  deposition  of  plaintiff  be 
taken  before  a  notary  public.  At  the  time 
appointed  plaintiff  appeared  with  her  attor- 
ney and  stipulated  that  the  deposition  be  tak- 
en in  shorthand,  and  when  transcribed, 
should  be  sworn  to  and  subscribed  by  the  wit- 
ness. Plaintiff  was  sworn,  and  her  testimony 
was  taken.    The  testimony  was  long,  the  ez- 
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amlnatlon  taking  parts  of  two  days,  and  It 
was  stipulated  that  the  matter  of  taking  the 
deposition  should  be  continued  to  a  definite 
date,  on  which  the  plalntlft  would  read  over, 
correct,  and  sign  It  When  the  deposition  was 
transcribed  the  plaintiff  requested,  and  was 
famished  with  a  copy,  that  she  might  go  over 
it  at  the  ofBce  of  her  attorney,  or  at  her  home, 
cmnpare  It  with  a  transcription  of  her  testi- 
mony prepared  by  a  stenographer  of  tier  own 
choosing  who  was  present  at  the  examination, 
and  make  any  corrections  necessary.  Many 
discrepancies,  over  100  the  appellant  says  in 
her  atUdavlt,  were  noted  and  corrected. 
There  appear  to  have  been  several  conferenc- 
es by  the  respective  cotinsel,  over  the  matter, 
and  the  signing  of  the  deposition  dragged 
along  for  a  month.  Before  it  was-  signed  the 
court  sustained  a  demurrer  to  the  plalntifTs 
amended  complaint.  She  declined  to  further 
amend,  and  Judgment  was  entered  In  favor 
Of  the  defendant.  Plaintiff  appealed,  and  the 
Judgment  has  been  affirmed.  Hughes  v. 
Hughes,  No.  3501,  193  Fac.  144,  this  day  de- 
cided. 

After  judgment  entered,  defendant  filed  his 
cost  bill,  including  the  expense  of  taking  the 
deposition.  Plaintiff  objected  to  the  Item,  and 
moved  to  strike  it  out,  which  motion  the 
court  denied.  Plaintiff  appeals  from  the  or- 
der, claiming  that,  as  the  deposition  was 
never  completed  and  signed,  and  was  not 
nsed  on  the  trial,  It  was  an  improper  item  of 
costs. 

[1]  The  fact  that  the  deposition  was  not 
finally  signed  does  not,  in  our  opinion,  alter 
the  situation  of  the  parties.  A  special  rea- 
■on  is  not  presented  thereby  why  the  costs 
Incurred  In  the  taking  should  be  disallowed. 
It  is  frequently  proper,  and  often  it  seems 
necessary,  for  a  party  to  have  a  deposition 
taken,  although  afterward  the  ease  may  take 
such  a  course  as  to  make  it  unnecessary  to 
use  it.  It  is  for  the  trial  court  to  determine 
whether,  under  all  the  circumstances,  the  tak- 
ing of  the  deposition  was  reasonably  essential 
to  the  protection  of  the  rights  of  the  party 
taking  it.  Undy  v.  McChesney,  141  Cal.  851, 
853,  74  Pac.  1034;  California,  etc,  Co.  v. 
Sdiiappa-Pietra,  161  Cal.  732, 745, 91  Paa  583; 
Lomita  Land  &  Water  Co.  v.  Robinson,  154 
Cal.  36,  52,  97  Pac.  10, 18  L.  B.  A.  (N.  S.)  1106; 
Welch  V.  Alcott,  178  Cal.  530,  532,  74  Pac.  34. 

[2]  The  deposition  la  this  case  was  secured 
by  the  defendant  after  he  appeared  In  the  ac- 
tion, and  in  a  bona  fide  Initiative  on  hla  part 
to  prepare  for  a  trial,  which  he  had  reaaon- 
able  groimds  to  anticipate  would  be  had.  The 
plaintiff  says,  in  her  afiidavlt  used  on  the  mo- 
tion to  tax  costs  In  the  court  below,  that  while 
she  would,  if  requested,  have  signed  her  testi- 
mony as  transcrilied  by  her  own  stenogra- 
pher, she  would,  had  die  been  asked  to  do 
BO,  have  refused  to  sign  what  purported  to  be 
ber  deposition  as  taken  by  the  reporter  for 
the  notary.    We  do  not  believe  that  it  was 


Incumbent  upon  the  defendant  to  have  taken 
steps,  by  means  of  court  proceedings  open  to 
him  to  force  the  plaintiff  to  sign  the  deposi- 
tion, before  it  could  become  a  legitimate  item 
of  cost  in  preparing  for  the  defense  of  the 
action.  He  had  become  liable  for  the  ex- 
pense of  taking  the  d^osltlon  before  the  lower 
court  sustained  the  demurrer,  and  entered 
its  judgment  It  has  determined  that  the 
cost  was  properly  and  necessarily  Incurred. 
We  are  convinced  that  the  evidence  before  it 
showed  a  case  warranting  such  a  conclusion. 
The  order  appealed  from  is  affirmed.' 

We  concur:    KINSELL,  Justice  pro  tem.; 
BICHAKDS,  J. 


(«  Cal.  App.  229) 
WHITNEY  V.  WEST  COAST  LIFE  INS.  CO. 
(Civ.  3537.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Sept  10,  1920.  Hear- 
ing Denied  by  Supreme  (3onrt  Nov.  9,  1920.) 

1.  Appeal  and  error  ^=31213— Evidence  at  sse- 
end  trial  held  InsHlllolent  to  ohange  law  of 
the  ease. 

Where  the  Sapreme  Court  on  a  previous 
appeal  had  held  that  a  verdict  allowing  recovery 
on  a  life  policy  was  contrary  to  evidence^  that 
assured  had  consulted  physiciaDs  and  been  in- 
formed be  had  heart  disease  wliich  he  conceal- 
ed from  the  insurance  company,  evidence  at  a 
subsequent  trial  by  another  physician  and  by 
personal  friends  that  they  did  not  know  of  as- 
sured having  such  disease  does  not  change  the 
effect  of  the  former  ruling  as  law  of  the  case, 
so  that  a  directed  verdict  for  defendant  was 
proper. 

2.  Appeal  and  error  «=>  1 099  (7)— Prior  ded. 
sion  as  to  iufflclrinoy  of  evidence  Is  law  of 
the  oase,  la  absenee  of  new  evldenoe. 

A  decision  on  a  former  appeal  that  the  evi- 
dence was  insufficient  is  the  law  of  the  case, 
and  most  be  followed  by  the  trial  court  at  a  sub- 
sequent trial  if  the  evidence  was  the  same. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  Daniel  O.  Deasy, 
Judge. 

Action  by  Anna  St  John  Whitney  against 
the  West  Cioast  Life  Insurance  Company. 
Judgment  for  defendant  on  directed  verdict, 
and  plaintiff  appeals  from  th6  judgment  and 
from  the  order  denying  new  trial.    Affirmed. 

Norman  A.  Eisner,  of  San  Francisco,  for 
appellant 

Myrlck  &  Dcering  and  Scott,  of  San  Fran- 
cisco, for  respondent 

WASTE,  P.  J.  Plaintiff  brought  this  ac- 
tion to  recover  upon  a  life  insurance  policy 
for  $10,000,  issued  by  the  defendant  on  the 
life  of  her  husband,  and  In  her  favor.  In 
the  first  trial'  of  the  cause  a  verdict  was 
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rendered  In  favor  of  ibe  plaintiff.  A  motion 
for  a  new  trial  was  made  and  denied.  On 
appeal  to  tbe  Supreme  Court,  the  Judgment 
and  order  were  reversed.  Whitney  v.  West 
Coast  Life  Insurance  Co.,  177  CaL  74,  169 
Pac.  997.  On  the  second  trial  the  court  di- 
rected the  Jury  to  bring  In  a  verdict  in  favor 
of  the  defendant,  which  was  done,  and  Judg- 
ment thereupon  entered.  A  motion  for  a 
new  trial  was  made  and  denied,  and  the 
plaintiff  has  appealed. 

Mr.  Whitney  died  June  10,  1914,  of  acnte 
myocarditis,  a  disease  of  tbe  heart.  The  de- 
fense at  the  first  trial  was  based  upon  the 
assertion  that  Arthur  L.  Whitney,  the  as- 
sured, made  false  representations  in  his  ap- 
plication to  the  defendant  for  insurance,  and 
was  guilty  of  fraud  in  securing  the  policy,  In 
that  he  concealed  from  the  defendant's  medi- 
cal examiner  tbe  fact  that,  before  making 
bis  application,  he  bad  consulted  certain 
physicians  as  to  his  physical  condition,  and 
failed  to  report  tbe  results  of  their  examina- 
tion, as  given  to  him.  By  the  terms  of  tbe 
policy  all  insurance  thereunder  was  based 
upon  the  written  and  printed  application 
therefor,  which,  by  attached  copy,  was  made 
a  part  of  the  contract,  In  bis  answers  to 
questions  contained  in  the  application  for  In- 
surance, Mr.  Whitney  made,  among  others, 
the  following  representations: 

"Q.  Have  you  now  or  have  yon  ever  had 
shortness  of  breath?    A.  No. 

"Q.  Have  you  now  or  have  you  ever  had  dis- 
ease or  palpitation  of  the  heart?    A.  No. 

"Q.  Give  particulars  of  any  injury  or  illness 
or  attendance  of  pbysician  that  may  have  oc- 
curred during  the  past  seven  years.  A.  Bum  of 
arm  and  chest.  Dates,  1911.  Duration,  ona 
weeic    Physician  consulted.  Dr.  Chidester." 

Whitney  bad  been  afBicted  with  a  short- 
ness of  breath,  which  seemed  to  him  so 
alarming  as  to  cause  him  to  seelc  the  advice 
of  a  physician  some  four  montlis  prior  to 
the  time  when  be  sought  life  Insurance.  He 
was  examined  by  Dr.  Cheney,  who  Informed 
him  that  be  was  suffering  from  myocarditis, ' 
a  weakness  of  the  heart,  an  Incurable  con- 
dition, which  would  persist  as  long  as  the 
patient  Uved.  He  also  consulted  Dr.  Hew- 
lett, who  advised  him  that  he  probably  had 
weakness  of  his  heart  muscles.  After  a  care- 
ful review  of  the  evidence  and  a  consideration 
of  tbe  authorities  relied  upon  by  the  respond- 
ent on  the  first  appeal,  the  Supreme  Court  held 
that,  notwithstanding  the  liberal  rules  which 
properly  favor  the  upholding  of  verdicts  of 
the  sort  rendered  in  this  case,  the  fact  re- 
mained that  by  tbe  uncontradicted  testimony 
of  two  physicians  of  standing,  Mr.  Whitney 
was  shown  to  have  concealed  facts  about 
bis  condition  and  bis  consultations  with  medi- 
cal men,  which  conld  not  have  been  uncon- 
sciously withheld,  and  the  withholding  of 
which  information  clearly  amounted  to  fraud. 
Tbe  court  then  said,  in  reversing  tbe  Judg- 


ment and  order  denying  the  motion  for  a 
new  trial: 

'^e  are  therefore  forced  to  the  conclusion 
that  he  consdouBly  and  intentionally  withheld 
from  the  examining  physician  information  which 
might  have  prevented,  nay,  probably  would  have 
prevented,  the  issnance  to  him  of  a  policy  of 
insurance.  Of  course,  we  cannot  tell  what  new 
evidence  may  be  forthcoming  if  the  cause  be 
retried,  but  unless  some  very  positive  proof 
be  available  to  overcome  the  necessary  deduc- 
tions arising  from  the  conduct  of  the  assured, 
it  would  be  the  duty  of  the  trial  court  to  de- 
cline to  submit  the  question  of  fact  to  a  Jury." 

[1]  Much  of  the  testimony  introduced  at 
the  first  trial  was  read  into  the  record  on 
tbe  second  bearing,  and  practically  the  iden- 
tical evidence  considered  by  the  Supreme 
Court  appears  to  have  been  before  the  trial 
court  at  the  conclusion  of  the  case.  Four 
witnesses,  who  had  not  appeared  in  the  first 
trial,  testified  at  the  second.  Dr.  Ebright, 
produced  by  the  plaintiff,  testified  that  he 
was  a  personal  friend  of  Mr.  Whitney,  knew 
him  intimately,  met  blm  frequently,  and 
noticed  nothing  wrong  about  decedent,  and 
never  beard  him  complain  of  his  heart  or 
shortness  of  breath.  When  examined  as  an 
expert,  he  gave  as  his  opinion  that  Whitney 
was  suffering  from  indigestion,  and  not  from 
heart  disease.  If  that  were  true,  we  are 
unable  to  perceive  how  tbe  testimony  of  Dr. 
Ebright  in  any  way  assists  the  appellant  Oh 
the  contrary,  it  tends  to  add  to  the  gravity 
of  the  concealment  alleged  to  have  be&i  per- 
petrated by  the  decedent,  for  in  his  applica- 
tion he  also  stated  that  he  bad  never  had 
either  dyspepsia  or  Indigestion.  Dr.  Ebright 
would  not  say  that  the  decedent  did  not  have 
myocarditis,  and  admitted  that  Dr.  Cheney 
and  Dr.  Hewlett  were  "probably  aocntate" 
in  their  diagnosis.  The  other  three  witness- 
es. Hand,  Hardy,  and  Peterson,  were  inti- 
mate acquaintances  of  the  decedent,  Whit- 
ney, and  merely  testified  to  tbe  fact  that 
Whitney  appeared  to  them  to  be  in  good 
health,  and  that  they  never  observed  him 
exhibiting  any  symptoms  of  shortness  of 
breath.  There  is  nothing  in  tbe  evidence-  of 
any  of  these  witnesses  to  change,  or  in  the 
least  moderate  the  effect  of,  the  uncontra- 
dicted testimony,  which  the  Supreme  Court 
held  on  the  former  appeal  so  clearly  estab- 
lished the  tact  that  the  Insured  was  guilty 
of  fraud  in  securing  the  policy.  The  facts 
and  the  evidence  are  the  same  ui>on  both 
api>eals,  with  the  immaterial  exception  noted. 
The  decision  in  the  former  appeal  therefore 
becomes  the  law  in  this.  Snyder  v.  Jack,  140 
Cal.  584,  586,  74  Pac.  139,  355;  Blankenshlp 
V.  Whaley,  142  Cal.  566,  568,  76  Pac  235; 
Kent  V.  Williams,  146  Cal.  8,  7,  79  Pac.  827; 
Brett  V.  Frank  &  Co..  162  Cal.  735,  730,  124 
Pac.  437. 

[2]  .There  was  nothing  new  in  the  case. 
The  views  expressed  by  the  Supreme  Court 
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on  the  former  appeal  must  control  the  law 
of  the  case ;  and  It  was  the  duty  of  the  trial 
conrt  to  give  effect  to  those  views  by  de- 
clining to  submit  the  question  to  the  Jury,  If 
conTlnced  that  the  evidence  was  the  same 
upon  both  trials.  MuUer  v.  Swanton,  17 
Cal.  App.  232,  235,  119  Pac.  200. 

The  outstanding  fact  remains  unchalleng- 
ed that  Mr.  Whitney  died  of  myocarditis. 
In  directing  the  Jury  to  return  a  verdict 
for  the  defendant,  the  trial  court  said: 

"There  has  been  no  evidence  Introduced  which 
would  explain  in  any  way  the  reason  why  the 
decedent  did  not  disdose  to  the  company  the 
information  that  be  bad  been  consulting,  or  had 
been  attended  by  Dr.  Cheney  and  Dr.  Hewlett. 
And  in  my  opinion  that  is  the  point  upon  which 
the  case  la  reversed.    •    •    • " 

We  are  satisfied  the  trial  court  was  cor- 
rect In  both  its  conclusions.  No  good  can 
be  accomplished  by  a  review  of  the  authori- 
ties cited  by  the  appellant.  Every  contention 
made,  which  seems  worthy  of  consideration, 
was  decided  against  her  by  the  Supreme 
Court,  on  the  appeal  following  the  first  trial. 
The  decision  of  that  court  so  convincingly 
settles  the  matter  that  we  feel  further  dls- 
ciisslon  is  unnecessary. 

The  Judgment  and  order  are  afBrmed. 

We  concur:  BEASLEY,  Judge,  pro  tern; 
RICHABDS,  J. 


(49  Cal.  App.  24S) 

PEOPLE  V.  WILHITE.    (Cr.  528.) 

(District  Conrt  of  Appeal,  Third  District.  Cali- 
fornia.   Sept  10,  1920.) 

1.  ladlotment  and  inforfflation  $=>I6I(S)  — 
Amended  Igformation  for  simiiar  offense  held 
valid. 

Where  the  original  and  first  amended  in- 
formation charged  defendant  with  contributing 
to  the  dependency  of  a  minor,  a  second  amend- 
ed information  which  substituted  the  word 
"wrongfully"  in  place  of  the  word  "feloniously" 
in  the  first  information,  and  the  words,  "female 
under  the  age  of  twenty-one  years"  in  place  of 
the  word  "minor,"  the  second  amended  infor- 
mation charged  the  same  offense,  and  a  motion 
to  strike  it  out  and  demurrer  to  it  were  pTop> 
erly  overruled,  under  Pen.  Code,  i  1008,  allow- 
ing such  amendments. 

2.  Criminal  law  <8s>369(2)  —  Instraotion  that 
evidenoa  of  other  offenses  was  competent  only 
to  show  disposition  beid  proper. 

In  a  prosecution  for  contributiiig  to  the  de- 
pendency of  a  female  minor  by  sexual  inter- 
course with  her,  an  instruction  that  the  prose- 
cution bad  elected  to  rely  upon  a  specific  act, 
and  that  evidence  of  other  similar  acts  could 
be  considered  only  as  showing  the  disposition  of 
accused  and  as  corroboration  to  support  the 
specific  act,  was  correct. 
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3.  Infants  4=920— That  minor  was  dissolote  be- 
fore defendant's  contributory  acts  no  defense. 

It  Is  no  defense  to  a  prosecution  for  con- 
tributing to  the  dependency  of  a  female  minor 
that  the  minor  had  been  leading  a  dissolute  or 
immoral  life  before  the  acts  with  which  defend- 
ant was  charged. 

4.  Infants  <S=>20— Instruction  that  defendant's 
acts  need  not  be  sole  cause  of  minor's  de- 
pendency is  correct. 

Under  St.  1915,  p.  1246,  i  21,  making  it  an 
offense  to  commit  any  act  or  omit  any  duty 
which  causes,  or  tends  to  cause,  dependency  of 
a  minor,  an  instruction  that  defendant's  acts 
need  not  be  the  sole  cause  of  the  dependency, 
but  that  he  could  be  convicted  if  the  Jury 
found  that  bis  acts  tended  to  cause  or  encour- 
age such  dependency,  was  correct. 

5.  Criminal  law  <8s»554— Denials  by  aooussd 
only  raise  conflict  of  evidence  for  Jury. 

Where  the  evidence  offered  by  the  prose- 
cution was  ample  to  sustain  a  conviction,  denial 
of  the  charge  by  accused's  testimony,  which 
showed  his  innocence,  at  most  raised  a  conflict 
in  the  evidence,  which  was  for  determination 
by  the  jury,  but  did  not  render  the  evidence  in- 
sufficient to  support  a  conviction. 

Appeal  from  Superior  Court,  Stanislaus 
County;  J.  O.  Needham,  Judge. 

E.  C.  Wilhlte  was  convicted  of  contribut- 
ing to  the  dependency  of  a  minor,  and  he  ap- 
peals from  the  conviction  and  from  the  or- 
der denying  bis  motion  for  a  new  trlaL  Af- 
firmed. 

L.  J.  Maddux,  of  Modesto,  for  appellant 
U.  S.  Webb,  Atty.  6en.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

MICOI/,  Presiding  Judge  pro  tern.  The  de- 
fendant was  accused  of  contributing  to  the 
dependency  of  a  minor  under  the  age  of  21 
years.  He  was  tried  and  convicted  of  the 
offense  charged,  and  from  the  Judgment  and 
order  denying  the  motion  for  new  trial  the 
defendant  prosecutes  this  appeal. 

The  Information  against  the  defendant  was 
filed  on  the  16th  day  of  June,  1919,  and 
was  thereafter  followed  by  two  amended 
Informations  covering  the  same  offense  which 
was  charged  in  the  original  Information. 
The  second  amended  infomration  was  filed 
December  11th,  1910,  and  alleges  that: 

"The  said  E.  C.  Wilhite,  on  or  about  the  21st 
day  of  June  A.  D.  1918,  at  and  bi  the  said 

county  of  Stanislaus,  state  of  California,  and 
prior  to  the  filing  of  this  information,  did  then 
and  there,  to  wit,  in  said  county  of  Stanislaus, 
state  of  California,  vnllfully,  unlawfully,  and 
wrongfully  have  and  accomplish  an  act  of  sexual 
intercourse  with  and  upon  one  Bessie  Robert- 
son, then  and  there  a  female  under  the  age  of 
21  years,  to  wit,  of  the  age  of  18  years,  and 
not  then  and  there  the  wife  of  said  E.  C.  Wil- 
hite.   That  said  act  by  the  said  defendant  did 
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then  and  there  manifestly  cause,  encourage, 
and  contribute  to  the  said  Bessie  Robertson, 
then  and  there  a  female  under  the  age  of  21 
years,  to  wit,  of  the  age  of  18  years,  to  become 
and  remain  a  person  coming  wittiin  the  provi- 
sions of  section  1  of  the  Juvenile  Court  Law  of 
the  state  of  California,  to  wit,  a  person  under 
the  age  of  21  years  who  is  leading  or  from  any 
cause  is  in  danger  of  leading  an  idle,  dissolute, 
lewd,  and  immoral  life,  and  from  which  said  act 
of  sexual  intercourse  the  said  Bessie  Robert- 
son conceived  and  bore  a  child,  contrary,"  etc. 

The  defendant  interposed  a  motion  to 
strike  out  this  second  amended  information, 
and  also  filed  a  demurrer  to  the  same. 

[1]  The  difference  between  the  original 
and  the  first  and  second  amended  Informa- 
tions may  be  briefly  stated  as  follows:  The 
original  and  the  first  amended  informations 
alleged  that  the  defMidant  did  "wUUully,  un- 
lawfully, and  feloniously"  and  the  second 
amended  Information  contains  the  word 
"wrongfully"  in  place  of  the  word  "feloni- 
ously." The  first  amended  Information  con- 
tains the  words  "acts  of  sexual  intercourse" 
at  two  different  places,  and  the  second 
amended  Information  contains  a  reference 
at  those  two  places  to  an  "act  of  sexnal 
intercourse."  The  first  and  second  amend- 
ed informations  contains  the  words  "fe- 
male under  the  age  of  21  years"  and  the 
original  Information  contained  the  word  "mi- 
nor" in  place  of  the  word  "female."  The 
original  and  the  first  amended  Informations, 
In  referring  to  the  said  Bessie  Robertson, 
contain  the  words  "and  who  has  violated  the 
laws  of  the  state  of  California,  relative  to 
living  In  cohabitation  and  adultery."  These 
last-quoted  words  are  not  contained  in  the 
second  amended  Information. 

It  Is  provided  by  section  1008  of  the  Penal 
Code  that: 

"An  indictment  or  information  may  be  amend- 
ed by  the  district  attorney  without  leave  of 
court,  at  any  time  before  the  defendant  pleads. 
Such  amendment  may  be  made  at  any  time 
thereafter,  in  the  discretion  of  the  court  where 
it  can  be  done  without  prejudice  to  the  sub- 
stantial rights  of  the  defendant.    *    •    *» 

It  Is  clear  that  the  offense  charged  In  the 
second  amended  Information  is  the  same  of- 
fense that  Is  charged  in  the  original  and 
first  amended  Informations,  and  It  is  appar- 
ent that  the  motion  to  strike  out  said  second 
amended  information  was  properly  denied, 
and  the  demurrer  to  tlie  same  was  properly 
overruled  by  the  trial  court. 

[2]  The  appellant  claims  that  the  court  er- 
red in  giving  the  following  Instruction  to  the 
Jury: 

"The  prosecution  in  this  case  has  selected 
the  alleged  acts  of  the  defendant  set  forth  in 
the  information  and  testified  to  by  witness  Bes- 
sie Robertson,  as  having  occurred  on  or  about 
the  2l8t  day  of  June,  1018,  and  has  elected 
to  rely  on  proof  of  such  acts  for  a  conviction 
in  this  case.    Xestimony  has  been  introduced 


by  the  prosecution  tending  to  prove  other  acta 
and  conduct  of  the  defendant  towards  said  Bes- 
sie Robertson  of  a  similar  character  to  those 
alleged  in  the  information.  This  evidence  is 
introduced  for  the  purpose  of  proving  the  dis- 
position and  tendency  of  the  defendant  to  com- 
mit acts  such  as  those  alleged  in  the  informa- 
tion and  relied  upon  by  the  prosecution,  and 
such  evidence  Is  not  introduced  to  prove  dis- 
tinct offenses,  but  as  corroborative  evidence 
tending  to  support  the  one  specific  offense  for 
which  the  defendant  is  being  tried." 

The  giving  of  this  instruction  was  not  er- 
roneous. It  expressly  states  that  the  de- 
fendant was  upon  trial  for  the  alleged  acts 
set  forth  in  the  Information  and  claimed  to 
have  occurred  on  or  about  June  21,  1918, 
and  that  evidence  of  similar  acts  or  conduct 
of  the  defendant  was  admitted  for  the  pur- 
pose as  stated  in  said  instruction,  and  not 
for  the  purpose  of  proving  distinct  offenses. 
The  Instruction  is  substantially  In  the  same 
language  as  the  instruction  that  was  sus- 
tained in  People  v.  Gasser,  34  CaL  App.  641, 
644,  168  Pac.  157. 

[3]  Instruction  No.  9,  which  defendant 
claims  to  be  erroneous,  was  to  the  effect 
that,  even  though  It  may  appear  that  Uie 
said  Bessie  Robertson  had  been  leading  a 
lewd  or  Immoral  Ufe  before  the  alleged  of- 
fense charged  in  the  Information,  that  fact 
alone  would  not  warrant  a  verdict  of  acQult- 
tal.  This  instruction  contains  a  correct 
statement  of  the  law,  and  finds  ample  sup- 
port in  People  v.  Hanford,  35  Cal.  App.  800, 
171  Pac.  112.  In  that  case  the  defendant 
was  convicted  of  the  crime  of  violating  sec- 
tion 21  of  the  Juvenile  Court  Law.  The  evi- 
dence showed  that  the  defendant  knowing- 
ly permitted  the  prosecuting  witness  to  com- 
mit acts  of  prostitution  In  defendant's  house, 
and  encouraged  the  commission  of  the  same. 
The  court  said: 

"It  is  no  defense  that  the  prosecuting  witness 
may  have  been  leading  an  idle,  dissolute,  and 
immoral  Ufe  prior  to  and  at  the  time  she  went 
to  the  house  of  the  defendant.    •    •    • 

"Thus  it  is  apparent  that  the  juvenile  court 
law  not  only  denounces  and  condemns  acts 
which  tend  to  make  a  minor  a  prostitute,  but 
also  those  which  tend  to  cause  one,  already 
a  prostitute,  to  remain  a  prostitute.  In  short, 
the  clear  purpose  and  Intent  of  the  statute  is 
to  reclaim  the  fallen  as  well  as  protect  the 
virtuous." 

[4]  There  was  no  error  In  the  court  in- 
structing the  Jury: 

"That  it  is  not  necessary  for  yon  to  find,  in 
order  to  convict  the  defendant  in  this  case,  that 
any  act  or  acts  of  said  defendant  charged  in 
the  information,  if  yon  find  that  he  committed 
said  acts  or  any  of  them,  were  the  sole  or 
entire  cause  of  said  Bessie  Robertson  leading, 
or  being  in  danger  of  leading,  an  idle,  dissolute, 
lewd,  or  immoral  Ufe,  if  yon  find  that  she  was 
leading,  or  was  in  danger  of  leading,  an  idle, 
dissoluta,  lewd,  or  immoral  life,  bat  it  is  suffi- 
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dent  npoo  that  point  if  yon  find  that  aald  act  or 
acta,  or  any  o{  them,  although  not  the  aole  or 
entire  cause  thereof,  did  tend  to  cause,  or  tend 
to  encourage,  or  tend  to  induce,  the  said  Bessie 
Bobertson  to  lead,  or  become  in  danger  of  lead- 
ing, an  idle,  dissolute,  lewd,  or  Immoral  life." 

This  instruction  was  proper  as  informing 
the  jnry  tliat  it  was  not  necessary  that  the 
evidence  should  actually  show  that  the  al- 
leged acts  of  defendant  caused  the  prosecut- 
ing witness  to  lead  an  Idle,  dissolute,  lewd, 
or  immoral  life,  but  that  it  was  only  neces> 
sary  to  show  by  the  evidence  that  the  alleg- 
ed acts  did  "tend"  to  cause  said  prosecuting 
witness  to  lead  an  idle,  dissolute,  lewd,  or 
Immoral  itfe.  Section  21  of  the  statute  under 
which  the  defendant  was  convicted,  among 
other  things,  provides,  that: 

"Any  person  who  shall  commit  any  act  or 
omit  the  performance  of  any  duty,  which  act  or 
omission  cansea  or  tends  to  cause  or  encourage 
any  person  nnder  the  age  of  twenty-one  years 
to  come  .within  the  provisions  of  any  of  sub- 
divisions 1  to  13  inclusive  of  section  one  of  this 
act,  or,  wliich  act  or  omission  contributes  there- 
to, or  any  person  who  shall,  by  any  act  or 
omission,  or  by  threats,  or  commands,  or  per- 
•nasion,  induce  or  endeavor  to  induce  any  such 
person,  under  the  age  of  twenty-one  years,  to 
do  or  to  perform  any  act  or  to  follow  any  course 
of  conduct,  or  to  so  live  as  would  cause  or  man- 
ifestly tend  to  cause  any  such  person  to  be- 
come or  to  remain  a  person  coming  within  the 
provisions  of  any  of  subdivisions  1  to  13  in- 
clusive of  section  one  of  this  act,  shall  be  guilty 
of  a  misdemeanor.  '•  •  • "  Stats.  1915,  p. 
1246.  People  v.  Hanford,  85  CaL  App.  799, 
800,  171  Pac.  112. 

[5]  The  final  contention  of  the  defendant 
Is  that  the  evidence  is  lnsu£Bcient  to  support 
the  verdict  The  evidence  produced  by  the 
prosecution  Is  ample  and  sufficient  to  estab- 
lish the  crime  charged.  The  defendant  in 
his  testimony  denies  absolutely  tliat  he  com- 
mitted the  act  charged  against  Mm.  The 
moat  that  can  be  said  is  that  thereby  a  con- 
flict In  the  evidence  was  created.  His  own 
■tory  undoubtedly  exculpates  him,  but  It  was 
for  the  jnry  to  say  whether  or  not  that  story 
should  be  believed.  People  v.  Kongo,  169  Cal. 
71,  75,  145  Pac.  1017. 

The  Judgment  and  order  are  affirmed. 

We  cOBcnr:    HABT,  J.;   BURNETT,  J. 
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(49  Cal.  /L.PP.  28S) 

PEOPLE  V.  WYETT.    (Or.  909.) 

(District  Court  of  Appeal,  First  District, 
Division  1,  Calif omia.    Sept.  16,  1920.) 

I.  Criminal  law  ^=>507(7)— Ten  year  old  com- 
plaining wltnesa  held  not  an  accomplice. 
In    prosecution    for    the    infamous    crime 
against  nature  in  violation  of  Pen.  Code,  §  286, 


complaining  witness  under  10  years  of  age,  \M 
not  an  accomplice,  within  rule  requiring  cor- 
roboration of  an  accomplice's  testimony. 

2.  Criminal  law  «s>a22(l3)— Instniotlon  at  to 
proof  oa  information  charging  two  crimes 
held  not  misleading. 

In  prosecution  of  a  defendant  charged  in 
two  connts  with  different  crimes,  where  court 
fully  instructed  as  to  duty  of  each  juror  to  be 
satisfied  beyond  a  reasonable  doubt  as  to  first 
count,  and  in  a  separate  charge  required  each 
juror  to  be  satisfied  as  to  guilt  of  crime  charg- 
ed in  second  count,  instruction  that  district 
attorney  was  "not  required  to  allege  or  prove, 
the  exact  date  of  the  commission  of  either  of 
the  ottenses  eharged,  and  if  you  are  satisfied 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  committed  the  crimes,  or 
either  of  them,  as  charged,  at  any  time  within 
three  years  of  the  date  of  the  filing  of  the 
information,  you  should  render  a  verdict  of 
guilty,"  held  not  so  indefinite,  taking  the  charg6 
as  a  whole,  as  to  have  misled  jury  to  find  de- 
fendant guilty  on  each  count  on  proof  satisfy- 
ing them  as  to  guilt  of  either  offense. 

3.  Criminal  law  «=>369( I)— Testimony  as  to 
commission  of  other  crime  against  other  per- 
son held  inadmjaslbls  la  solving  prosecution. 

In  prosecution  for  the  infamoua  crime 
against  nature,  in  violation  of  Pen.  Code,  § 
2S6,  evidence  as  to  commission  of  a  similar 
offense  against  a  boy  other  than  the  complain- 
ing witness,  committed  subsequent  to  the  com- 
mission of  crime  charged,  held  inadmissible. 

4.  Criminal  law  «s9ll86(4)  —  Admission  of 
testimony  as  to  other  acts  held  reversible 
error. 

In  prosecution  for  infamous  crime  against 
nature,  in  violation  of  Pen.  Code,  §  286,  where 
defendant  was  convicted  on  testimony  of  the 
prosecuting  witness  alone,  whose  testimony 
was  in  some  respects  uncertain,  and  was 
strongly  supported  in  the  minds  of  the  jnry 
by  corroborating  evidence  as  to  similar  act 
coumiitted  on  a  person  other  than  the  prosecut- 
ing witness,  the  admission  of  the  testimony  as 
to  such  other  acts  held  reversible  error,  not- 
withstanding Const,  art.  6,  {  4V4.  prohibiting 
reversal  except  in  case  of  a  miscarriage  of  jus- 
tice. 

Amieal  from  Superior  Court,  Fresno  Coun- 
ty;   H.  Z.  Austin,  Judge. 

Frank  Wyett  was  convicted  of  the  in- 
famous crime  against  nature,  and  he  appeals. 
Reversed. 

H.  L.  Meyers,  of  Fresno,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rlor- 
dan,  J>eput7  Atty.  Gen.,  for  the  People. 

RICHARDS,  J.    This  is  an  appeal  £rom  a 
Judgment  against  the   defendant  upon  his  ' 
conviction  of  the  charge  of  having  violated 
section  286  of  the  Penal  Code,  relating  to  the 
Infamous   crime  against  nature. 

[1]  The  appellant  makes  three  contentions 
upon  this  appeal,  the  first  of  which  Is  that 
be  was  convicted  upon  the  uncorroborated 


«C9P»r  other  oasM  im  same  topio  and  KOT-NUHBaB  In  all  Ker-Numbersd  Dlgeiu  and  todaxas 


Digitized  by 


Google 


154 


193  PACIFIC  BEPORTEB 


(CaL 


testimony  of  an  accomplice.  The  complaining 
witness  was  one  Ernest  Honx,  a  boy  under 
10  years  of  age  at  the  time  of  the  trial,  and 
the  victim  of  the  defendant's  alleged  offensa 
In  claiming  that  the  witness  Ernest  Hoax 
was  an  accomplice  of  the  defendant  in  the 
commission  of  the  crime  the  appellant  relies 
on  the  case  of  People  t.  Robbins,  171  Cal. 
466,  164  Pac.  817.  In  that  case,  however,  the 
complaining  witness  was  a  boy  of  the  age 
of  16  years,  and  in  holding  that  he  was  an 
accomplice  the  Supreme  Court  expressly  dif- 
ferentiated between  that  case  and  the  case 
of  People  T.  Dong  Pok  Tip,  164  Cal.  143,  127 
Pac  1031,  in  which  latter  case  the  chUd  upon 
whom  the  crime  was  committed  was  of  the  age 
of  9  years,  and  was  held  not  to  be  accomplice. 
We  are  of  the  opinion  that  this  case  comes 
within  the  rule  l^d  down  in  People  r.  Dong 
Fok  Yip,  supra,  and  hence  that  the  trial 
court  was  not  In  error  in  holding  that  the 
complaining  witness  herein  was  not  an  ac- 
complice whose  testimony  required  corrobo- 
ration. 

[2]  The  ai^tellant's  second  contention  is 
that  the  court  erred  in  submitting  to  the 
Jury  the  following  instmctloa: 

"In  this  connection  yon  are  inBtructed  that 
the  diatrict  attorney  is  not  required  to  allege 
or  prove  the  exact  date  of  the  commission  of. 
either  of  the  offenses  charged;  and  if  you  are 
satisfied  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  committed  the  crimes, 
or  either  one  of  them  as  charged,  at  any  time 
within  three  years  of  the  date  of  the  filing  of 
the  information,  you  sbooid  render  a  verdict  of 
guilty." 

There  were  two  counts  in  the  laformatloii 
against  the  defendant  herein,  in  one  of  which 
he  was  charged  with  the  Inf&mons  crime 
against  nature,  and  in  the  other  of  having 
been  guilty  of  certain  lewd  and  lascivious 
conduct  toward  the  complaining  witness.  The 
criminal  act  charged  to  have  been  committed 
in  each  count  waa  stated  in  each  to  have 
been  committed  on  or  before  the  1st  day  of 
May,  1919.  The  foregoing  instruction  was 
expressly  disapproved  in  the  case  of  People 
T.  Elgar,  36  Cal.  App.  114,  171  Pac.  697,  and 
would  seem  to  be  subject  to  the  strictures 
made  upon  It  In  that  case.  The  trial  court, 
however,  fully  Instructed  the  Jury  in  other 
portions  of  its  charge  with  respect  to  the 
duty  of  each  member  of  the  Jury  to  be  satis- 
fied beyond  a  reasonable  doubt  as  to  the 
gollt  of  the  defendant  upon  the  first  of  said 
counts,  and  also  and  in  a  separate  and  dis- 
tinct charge  as  to  the  second  of  said  counts 
In  the  information.  It  would  seem,  therefore, 
that,  taking  the  charge  of  the  court  as  a 
whole,  the  Jury  could  not  liave  been  so  far 
misled  by  the  indeflniteness  of  the  above  in- 
struction as  to  have  expressly  found  the 
defendant  guilty  upon  each  of  said  counts 
separately,  but  that  their  verdict  as  to  each 
was  the  result  of  thetr  unanimous  conclusion 


as  to  his  guilt  upon  each  of  said  counts.  We 
do  not,  therefore,  feel  that  we  should  reverse 
this  case  ui>on  that  ground. 

[S,  4]  The  defendant,  however,  makes  a 
further  objection  to  the  verdict  and  judgment 
herein,  based  upon  his  contention  that  evi- 
dence was  offered  and  admitted  over  his  ol>- 
Jection  with  relation  to  the  commission  of 
another  offense  by  liim  similar  to  tliat  charg- 
ed in  the  first  count  in  said  InformatioA, 
but  against  a  person  other  than  the  prosecut- 
ing witness.  One  Floyd  Menasco  was  called 
as  a  witness  by  the  prosecution,  and  was  per- 
mitted to  testify  to  the  commission  of  said 
crime  by  the  defendant  upon  his  pej^n  upon 
a  date  after  that  upon  wlii<dt  the  defendant 
was  alleged  to  have  committed  a  like  offense 
upon  the  present  prosecuting  witness.  Tills 
evidence  was  offered  and  permitted  to  be  In- 
troduced for  the  purpose  of  showing  the 
lewd  and  lascivious  disposition  and  tendency 
of  the  defendant  to  commit  acts  of  that 
character.  The  respondent  herein  undertakes 
to  justify  the  action  of  the  trial  court  in  the 
admission  of  such  evidence  under  the  au- 
thority of  People  V.  Oasser,  34  Cal.  App. 
641,  168  Pac.  167.  The  record  of  that  case, 
however,  disdoeea  tliat  the  evidence  therein 
consisted  of  proof  of  other  acts  of  a  lewd 
and  lascivious  nature  committed  upon  the 
person  of  the  complaining  witness,  and  It' 
was  therein  held  that  such  evidence  was 
admissible  for  the  limited  purpose  for  which 
it  was  offered.  But  neither  that  case,  nor 
any  other  case  to  which  our  attention  has 
been  called,  which  upholds  the  admission 
of  such  evidence,  has  gone  so  tar  as  to  ap- 
prove the  admission  of  evidence  of  lewd  and 
lascivious  acts  committed  upon  other  persons 
than  the  complaining  witness  in  the  particu- 
lar case,  but,  on  the  other  hand,  in  every 
case  to  which  we  have  been  cited,  the  courts 
of  this  and  other  jurisdictions  have  held 
that  8U<dt  testimony  constitutes  evidence  of 
another  and  distinct  crime,  for  whldt  the 
defendant  coold  have  been  informed  against 
and  tried^  but  for  which  he  cannot  be  tried 
in  the  particular  case.  People  v.  Letoile,  31 
Cal.  App.  166,  159  Pac.  1057;  People  v. 
Elliott,  119  Cal.  593,  61  Pac.  955;  People  v. 
Stewart,  86  Cal.  174,  24  Paa  T22;  People  v. 
Bowen,  49  Cal.  664;  State  v.  WUliams,  36 
Utah,  273,  103  Pac.  250;  Janssen  v.  People, 
159  111.  440,  42  N.  E.  862;  Shaffner  v.  Com- 
monwealth, 72  Pa.  60,  13  Am.  Bep.  649.  We 
are  of  the  opinion  that  the  error  of  the  trial 
court  in  the  admission  of  this  evidence  was 
sufficiently  prejudicial  to  compel  a  reversal 
in  the  present  case.  The  defendant  was  con- 
victed upon  the  testimony  of  the  prosecuting 
witness  alone,  whose  evidence,  wliile  it  would 
seem  to  be  sufficient  to  uphold  the  verdict, 
was  in  some  respects  quite  uncertain,  and 
was  doubtless  strongly  supported  in  the 
minds  of  the  jury  by  the  corroborating  evl- 
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dence  as  to  similar  acta  of  the  defendant 
committed  upon  the  person  of  the  boy  Meuas- 
co.  We  are  therefore  of  the  opinion  that 
section  4%  of  article  6  of  the  Constltatlon 
cannot  be  given  application  to  the  case  at 
bar. 
Jadgment  reversed. 

We  concur:   WASTE,  P.  J.;    KINSBLI* 
Jndse  pro  tem. 


(49  Cal.  App.  268) 

In  re  HUNTER  at  al. 


(Cr.  521.) 


(District  Conrt  of  Appeal,  Third  District, 
California.    Sept.  14,  1920.) 

1.  Infants  «=» 1 9— Child's    welfare    Is   test   In 
removing  from  parental  oontrol. 

Under  Juvenile  Conrt  Law,  %  1,  subds.  2, 
11,  prOTiding  that  the .  law  applies  to  minors 
who  have  do  parent  or  guardian  willing  or 
capable  of  exercising  proper  control,  etc.,  or 
who  are  in  danger  of  leading  an  idle  and  dia- 
solnte  life,  and  section  9b,  declaring  that  no 
ward  of  the  juvenile  court  shall  be  taken  from 
custody  of  his  legal  parent  or  guardian  witb- 
ont  the  consent  of  such  parent,  etc.,  unless 
the  itarent  shsU  be  incapable  of  providing,  or 
sball  have  neglected  to  provide  proper  main- 
tenance, training,  and  education,  the  primary 
consideration  in  determining  whether  costody 
of  a  child  ahall  be  taken  from  the  parent  is 
the  child's  own  welfare. 

2.  lafaats  ^s  1 9— Custody  of  Infant  giris  held 
properly  taken  fr«m  their  parents. 

Where  the  parents  were  not  educating  their 
infant  daughters,  aged  16  and  17,  and  were 
encouraging  one  of  them  to  marry  a  Hindu, 
and  it  appeared  that  the  children  were  in  dan- 
ger of  being  led  into  a  life  of  immorality,  it 
was  proper,  under  the  Juvenile  Conrt  Law,  to 
declare  them  wards  of  the  court,  and  remove 
them  from  the  castody  of  the  parents. 

Appeal  from  Superior  Conrt,  Bntte  Coun- 
ty; E.  D.  Gr^^ry,  Jadg& 

In  the  matter  of  Pearl  Hunter  and  Ruby 
Hunter,  wards  of  the  Juvenile'  Court.  Appeal 
from  an  order  committing  the  minors  to  the 
custody  of  the  Juvenile  court.    Affirmed. 

See,  also,  188  Pac  63. 

W.  m  Davies,  of  MarysviUe,  for  appellants. 
U.  8.  Webb,  Atty.  Oen.,  and  J.  Cbas.  Jones, 
Deputy  Atty.  Qen.,  tor  respondent. 

BUBNETT,  J.  These  minors,  of  the  age  of 
17  years,  were  found  to  be  delinquent  and 
neglected  children,  and  were  committed  to 
the  Boys'  and  Girls'  Industrial  School,  at 
Lytton  Springs,  conducted  by  the  Salvation 
Army.  The  court  found  that  their  parents 
were  Incapable  of  exercising  over  these  chil- 
dren proper  parental  control;  that  their 
home,  by  reason  of  neglect  on  the  i»art  of 
tbe  parents,  was  an  unfit  place  tat  them; 


that  for  a  long  period  of  time  they  were  not 
properly  disciplined  or  controlled ;  that  they 
were  in  great  danger  of  being  led  astray  into 
bad  and  immoral  practices ;  that  their  educa- 
tion has  been  neglected,  due  to  the  indifference 
or  carelessness  of  the  parents ;  that  they  are 
in  great  need  of  proper  parental  training, 
care  and  control;  and  that  it  is  for  the  best 
interests  of  these  minors  that  they  be  de- 
clared wards  of  the  juvenile  court,  and  that 
their  care,  custody,  training,  and  education 
be  committed  to  other  hands  than  their  par- 
ents. 

[1]  The  legal  foundatlcm  for  the  action 
of  the  court  is  found  in  subdivisions  2  and 
11  of  section  1  and  section  9b  of  the  JuvenUe 
Court  Law  (Stats.  1915,  p.  1225).  It  iB  there- 
in provided  that  among  the  persons  to  whom 
the  law  applies  is  one  "who  has  no  parent  or 
guardian  willing  to  exercise  or  capable  of  ex- 
ercising proper  parental  control ;  or  who  has 
no  parent  or  guardian  actually  exercising 
such  proper  parental  control  and  who  Is  in 
need  of  such  ccmtrol"  and  one  "who  is  lead- 
ing, or  from  any  cause  is  In  danger  of  lead- 
ing, an  idle,  dissolute,  lewd  or  Immoral  life." 
A  limitation  upon  the  authority  of  said  court 
to  deprive  the  parents  of  tbe  custody  of  the 
delinquent  Is  found  in  said  section  9b,  as  fol- 
lows: 

"No  ward  of  the  Juvenile  Court  as  defined 
in  this  act  sball  be  taken  from  the  custody  of 
his  parent  or  legal  guardian,  without  the  con- 
sent of  Buch  parent  or  guardian  unless  the 
conrt  shall'  find  such  parent  or  guardian  to  be 
incapable  of  providing  or  to  have  failed  or  neg- 
lected to  provide  proper  maintenance,  train- 
ing and  education  for  said  person  *  *  *  or 
unless  the  court  shall  find  that  the  welfare  of 
said  person  requires  that  his  custody  be  taken 
from  said  parent  or  guardian." 

Taking  up  first  the  general  consideration 
of  the  welfare  of  these  girls,  it  is  quite  ap- 
parent that  the  determination  of  the  conrt 
that  their  interests  both  material  and  intel- 
lectual, would  be  promoted  by  committing 
them  to  said  institution,  is  an^ly  justified. 
They  were  taken  away  from  an  abode  of 
abject  poverty,  encompassed  by  circumstanc- 
es utterly  unfavorable  to  comfortable  and  de- 
cent living,  the  family  of  five  occupying  one 
small  room,  in  which  all  the  ordinary  func- 
tions of  the  domestic  relations,  cooking,  din- 
ing, and  lodging  were  centered,  there  being 
only  a  partition  between  this  room  and  the 
shed  or  stable  wherein  were  housed  the  horses 
and  cattle.  But  of  more  importance  is  the 
fact  that  the  education  of  these  girls  was 
not  receiving  the  attention  that  its  impor- 
tance demands,  and  they  were  permitted  to 
associate  with  men  of  an  alien  race,  and  one 
of  them  even  encouraged  by  the  partita,  if 
not  openly  at  least  tacitly,  to  become  the 
wife  of  a  Hindu,  with  whom  she  seems  to 
have  been  quite  intimately  acquainted.    Other 
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rircumstances  appear  ateo  wWdi  we  need  not 
detail  specifically,  that  Justly  excite  appre- 
hension that  the  girls  were  likely  to  be  led 
Into  a  life  of  lewdness  and  Immorality.  To 
exchange  such  a  situation  for  the  comfort- 
able, wholesome,  educational,  and  moral  sur- 
roundings of-  the  home  at  Lytton  Springs 
would  be  Immediately  characterised  as  favor- 
able to  the  welfare  of  these  girls  l^  erery 
right-thinking  person. 

[2]  It  Is  to  be  observed  that  the  statute 
makes  the  actual  welfare  of  the  minor  the 
chief  consideration,  but  conceding,  as  stated 
by  Mr.  Justice  Sloane  hi  the  case  of  In  re 
Gutierrez,  190  Pac,  200,  that  "it  is  only  in 
instances  where  there  is  demonstrated  in- 
capacity or  something  akin  to  criminal  neg- 
lect that  the  law  is  justified  in  interfering 
with  the  natural  relations  of  parent  and 
child,"  there  is  evidence  in  the  record  to 
support  the  Inference  that  the  parents  mani- 
fested such  Incompetence.  This  was  due,  no 
doubt,  to  their  Ignorance.  They  are  not,  of 
course,  to  be  condemned  for  their  poverty. 
It  excites  pity  rather  than  condemnation, 
although,  as  suggested  by  appeuaut,  it  is 
often  a  blessing  in  disguise.  But  most  peo- 
ple, no  doubt,  would  prefer  to  have  more  of 
the  material  comforts  of  life.  Indeed,  no  one 
without  the  deepest  regret  that  his  dedin- 
ing  days  <  should  be  spent  in  discomfort  can 
contemplate  the  condition  of  this  old  man, 
■  who  offered  his  life  for  his  country  and  who 
fought  under  the  gallant  Custer  in  the  war 
for  the  preservation  of  the  Union.  He  de- 
serves a  better  fate  than  seems  to  have  be- 
fallen him,  but  In  this  connection  we  do  not 
overlook  the  fact  that  there  are  two  grown 
sons  who  should  see  tliat  the  necessities  of 
their  parents  are  supplied. 

In  the  other  matters,  though,  we  think 
there  Is  room  for  the  opinion  that  the  par- 
ents are  not  altogether  blameless,  due,  as 
we  have  suggested,  to  their  inability  to  ap- 
preciate the  greatest  and  most  imperative 
needs  of  their  daughters.  That  they  should 
have  at  least  a  common  school  education  no 
one  will  deny.  That  their  intimate  compan- 
ions should  be  people  of  their  own  race  goes 
without  saying.  And,  of  course,  marriage 
between  a  white  girl  and  a  Hindu,  whatever 
bis  character,  is  abhorrent  and  unthinkable 
to  every  enlightened  and  right-thinking  .Cau- 
casian. From  the  foregoing  impending  evils, 
no  doubt,  the  trial  Judge  thought  to  rescue 
these  girls,  and  being  in  a  much  better  posi- 
tion than  this  court  to  appraise  at  their  true 
value  all  the  surrounding  circumstances  of 
the  case,  his  Judgment  should  not  be  disturb- 
ed without  more  cogent  reasons  than  appear 
in  the  cause. 

The  orders  are  affirmed. 

We  concur:  NICOL,  Presiding  Judge  pro 
tern.;    HABT,  J. 


W9  C«l.  App.  2«) 

PEOPLE  V.  OEWAR.     (Cr.  893.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Sept  13,  1920.) 

1.  Criminal  law  i8=>l  144(18)— PresHmed  that 
motion  for  new  trial  was  based  on  all  grounds 
specified  in  Code. 

Where  respondent,  convicted  of  grand  lar- 
ceny, whose  motion  for  new  trial  was  granted, 
on  the  state's  appeal  from  the  order,  in  his  brief 
says  it  was  based  on  each  and  every  ground 
specified  in  Pen.  Code,  §  1181,  in  the  absence 
of  showing  to  the  contrary,  the  appellate  court 
will  presume  the  motion  was  8»  made. 

2.  Crimiaal  law  <s=9l  144(18)  — Rule  of  pre- 
sumption on  appeal  from  order  granting  new 
trial  applicable  in  civil  cases  not  applicable. 

There  is  nothing  in,  the  Penal  Code,  in  its 
provisions  relative  to  new  trials,  making  appli- 
cable to  the  procedure  in  the  trial  of  criminal 
cases  the  role  applicable  in  civil  cases  under 
Code  Civ.  Proc.  g  657,  that  when  new  trial  is 
granted  on  grounds  of  insufficiency  of  the  evi- 
dence to  sustain  verdict  the  order  shall  so 
specify;  otherwise,  on  appeal  from  the  order, 
it  will  be  presumed  it  was  not  based  on  sncb 
grounds. 

3.  Criminal  law  <8=»938(l)— New  trial  for  new- 
ly discovered  evidence  discretionary. 

In  a  prosecution  for  grand  larceny,  order 
granting  defendant's  motion  for  new  trial  on  the 
ground  of  newly  discovered  evidence  heldt  with- 
in the  trial  court's  discretion. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Franklin  A.  Grif- 
fin, Judge. 

WllHam  Dewar  was  convicted  of  grand 
larceny,  and  from  an  order  granting  him  a 
new  trial,  the  People  appeal.    Affirmed. 

U.  S.  Webb,  Atty.  Gen.  (John  H.  Riordan, 
Deputy  Atty.  Gen.,  and  Bert  Schleslnger,  of 
San  Francisco,  of  counsel),  for  the  People. 

E.  D.  Knight  and  B.  Y.  McKenzIe,  both  of 
San  Francisco,  for  respondent. 

WASTE,  P.  J.  The  defendant,  after  con- 
viction on  a  charge  of  grand  larceny,  moved 
for  a  new  trial.  His  motion  was  granted, 
and  from  the  order  made  in  that  behalf  the 
people  appeal. 

[1,2]  The  record  is  silent  as  to  the 
grounds  upon  which  the  motion  for  a  new 
trial  was  made  and  granted.  Respondent, 
in  his  brief,  says  it  was  based  upon  each  and 
every  ground  specified  in  section  1181  of  the 
Penal  Code.  In  the  absence  of  a  showing 
to  the  contrary,  therefore,  we  will  presume 
that  the  motion  was  so  made.  One  of  the 
grounds  specified  in  that  section  Is  that  the 
verdict  is  contrary  to  the  OTidence.  Appel- 
lant seeks  to  eliminate  that  ground  from 
consideration  on  this  appeal  by  Invoking  the 
rule,  applicable  in  civil  cases,  that  when  a 
new  trial  is  granted  upon  the  ground  of  the 
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(in 
insuflSdency  of  the  evidence  to  sustain  the 
verdict  the  order  shall  so  specify ;  otherwise, 
on  appeal  from  snch  order,  It  will  be  pre- 
sumed that  the  order  was  not  based  upon 
that  ground.  Code  dv.  Proc.  {  667.  But 
we  find  nothing  In  the  provisions  of  the  Pe- 
nal Code  relating  to  new  trials  making  the 
mle  in  civil  actions  applicable  to  the  proce- 
ure  in  die  trial  of  criminal  causes.  From  the 
the  transcript  of  the  proceedings  on  motion 
for  a  new  trial  we  are  given  some  evidence 
that  the  question  of  the  suflSclency  of  the  evi- 
dence, newly  discovered  evidence,  and  possi- 
bly the  alleged  Improper  admission  of  certain 
testimony,  entered  into  the  trial  court's  con- 
sideration of  the  matter. 

The  defendant  was  charged  with  stealing 
and  carrying  away  five  boxes  of  cyanide  pre- 
cipitates, of  the  value  of  $4,000,  the  personal 
property  of  Paul  Hahnewald.  It  is  the  con- 
tention of  the  prosecution  that  the  evidence 
of  defendant's  guilt  was  overwhelming. 
Panl  Hahnewald,  a  witness  for  the  state, 
testified  that  the  precipitates  had  been  stol- 
en from  his  mill  In  Storey  coimty,  Nev.,  In 
1910,  and  were  later  found  In  the  possession 
of  the  defendant,  who  bad  been  employed 
at  his  mill  during  that  year.  The  defend- 
ant shipped  the  precipitates  as  paint  to  the 
Selby  Smelting  Works  of  San  Francisco,  to 
which  concern  he  sought  to  sell  them,  al- 
leging that  he  had  secured  them  in  Mexico. 
He  seems  to  have  made  a  number  of  conflict- 
ing statements  as  to  the  source  from  which 
the  precipitates  came,  finally  asserting  that 
he  found  them  In  a  woodshed,  where  they 
had  laid  unnoticed  for  nearly  10  years.  De- 
fendant testifled  that  the  precipitates  orig- 
inally belonged  to  a  man  named  Tobner,  his 
wife's  first  husband.  The  precipitates  found 
in  the  possession  of  the  defendant  and  pro- 
duced in  court  were  Identified  by  Hahne- 
wald and  by  his  mine  superintendent  and 
other  experts,  who  also  testified  that  the 
precipitates  were  fresh  in  appearance,  were 
not  discolored,  and  were  apparently  not  of 
the  age  as  claimed  by  the  defendant  De- 
fendant's testimony  as  to  the  age  and  owner- 
ship of  the  precipitates  was  also  rebutted  .by 
Tobner,  who  was  corroborated  by  his  former 
partner,  Jurlan.  Tobner  and  Jurlan  had  en- 
gaged in  the  mining  business  some  10  years 
previously,  and  it  appeared  that  JurlAn  had 
kept  a  sample  of  the  precipitates  from  their 
mill.  This  was  produced  in  court  and  sub- 
mitted to  the  jury  for  comparison  with  the 
precipitates  claimed  to  have  been  stolen 
from  Hahnewald. 

In  support  of  Ms  motion  tot  a  new  trial, 
defendant  produced  the  affidavits  of  Henry 
Tobner  and  John  Li.  Martell,  witnesses  for 
the  prosecution;  of  Richard  Beckert,  a  wit- 
ness for  the  defense ;  the  affidavit  of  his  at- 
torney, B.  D.  Knlgbt ;  and  one  made  by  hlm- 
aelf.  The  purpose  of  these  statements  was 
'  to  discredit  the  evidence  of  the  witnesses  for 
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the  prosecution  as  to  the  means  of  identify- 
ing the  source  from  which  derived  and  the 
age  of  the  alleged  qtolen  precipitates.  Their 
further  effect  was  to  indicate  that  the  d^ 
fendant  and  his  counsel  were  not  prepared 
for  the  testimony  to  be  given  by  Tobner  and 
Jurlan,  and  did  not,  at  the  time  of  the  trial, 
appreciate  its  probable  effect  upon  the  Ju- 
rors. After  the  trial  Beckert  and  Martell 
made  an  Independent  examination  of  a  por- 
tion of  the  alleged  stolen  precipitates  and 
the  sample  produced  by  Jurlan  as  coming 
from  the  Tobner  mill.  The  alleged  result  of 
this  examination  was  that  there  was  no  dis- 
cernible difference  in  the  degrees  of,  or  the 
extent  of,  oxidation  as  between  the  two; 
that  it  was  impossible  to  discern  which  was 
the  older  of  the  two ;  that  both  might  have 
been  produced  by  the  same  cyanidlng  pro- 
cess, in  the  same  mill,  at  the  same  time, 
from  the  same  ore,  and  thereafter  different- 
ly kept.  These  matters  are  made  to  appear 
from  the  affidavits.  Tobner,  who  had  been 
one  of  the  chief  witnesses  for  the  prosecu- 
tion on  rebuttal,  made  similar  statements, 
and  added  some  details  concerning  the  dis- 
position of  the  precipitates  nnd  bullion  from 
his  mill  some  10  years  previously.  Tlie  re- 
sult of  his  affidavit  was  to  weaken  the  ef- 
fect of  his  previous  testimony  and  in  a  sense 
to  widen  the  scope  of  his  testimony,  which 
might  have  been  done  upon  cross-examina- 
tion at  the  trial.  The  affidavit  of  the  attor- 
ney for  the  defendant,  in  substance,  is  based 
upon  an  alleged  hurried  conclusion  of  the 
trial,  by  reason  of  the  pressure  of  the  busi- 
ness of  the  court,  a  preliminary  misunder- 
standing of  what  Jurlan  and  Tobner  would 
testify  to,  and  a  misapprehension  of  the  ap- 
parent effect  upon  the  Jury  of  their  testi- 
mony and  the  production  in  court  of  the 
sample  of  the  precipitates  produced  from 
their  mine.  He  also  asserts  that  the  exam- 
ination by  the  Jury  of  the  Tobner  precipi- 
tates was  had  at  a  time  when  the  courtroom 
was  poorly  lighted.  Both  defendant  and  his 
counsel  assert  that  it  was  impossible  to  have 
ascertained  the  various  facts  relied  upon  be- 
fore or  during  the  trial. 

At  the  hearing  of  the  motion  Andrew  Ju- 
rlan was  produced  and  permitted  by  the 
court  to  testify  on  behalf  of  the  defendant 
to  the  same  effect  as  If  he  had  made  an  af- 
fidavit His  testimony,  in  brief,  was  to  the 
effect  that  the  sami>le  of  the  precipitates 
produced  by  him  was  In  the  same  condition 
as  when  taken  by  him  some  year^  previous- 
ly, the  apparent  purpose  of  which  was  to 
show  that  no  change  had  taken  place  in  the 
precipitates  during  that  time.  No  counter 
affidavits  were  produced  by  the  prosecution, 
nor  was  any  attempt  made  to  counteract 
the  shelving  thus  mada 

[3]  Appellant  contends  that  the  court 
abused  the  wide  discretion  vested  in  It  in 
the  matter  of  passing  upon  motions  for  a 
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new  trial,  when  it  granted  tbe  motion  In  tbe 
Instant  case ;  bnt  in  the  light  of  the  well-aet- 
tled  rales  applicable  to  the  consideration  of 
tbe  appeals  from  orders  of  trial  courts  grant- 
ing or  denying  such  motions  we  do  not  see 
bow  we  can  properly  so  hold.  As  was  said 
In  People  v.  Byrne,  160  CaL  217,  225,  116 
Pac.  521,  626: 

"The  claim  of  newly  diBcovered  evidence  war- 
ranting a  new  trial  is  uoiversally  looked  npon 
by  the  courts  with  distrust  and  disfavor." 

There  is  much  In  the  record  of  the  present 
case  bearing  out  the  suggestion  of  the  Attor- 
ney General  that  the  theory  upon  which  the 
defendant  in  the  court  below  sought  a  new 
trial  was  but  tbe  putting  forward  of  an  after- 
thought and  a  subterfuge.  But  that  was  a 
question  peculiarly  addressed  to  the  discre- 
tion of  the  trial  court  People  t.  Sing  Yow, 
145  CaL  1,  4,  78  Pac.  235.  And  it  has 'been 
determined  by  that  court,  no  doubt  with  a 
full  realization  of  the  responsibility  Involved, 
that  the  motion  should  be  granted.  Disasso- 
ciated as  we  are  from  the  atmosphere  of  the 
trial  of  this  cause,  and  uninfluenced  by  those 
considerations,  which  the  lower  court,  from 
his  Intimate  knowledge  of  the  situation  pre- 
sented to  him  by  tbe  motion  for  a  new  trial, 
no  donbt  gave  to  the  matter,  we  would  have 
little  hesitancy  In  upholding  the  position  of 
the  appellant.  But,  as  was  said  in  People  v. 
Canfleld,  173  Cal.  309,  312,  159  Pac.  1046, 
1048: 

"We  can  hardly  manufacture  in  fancy  a  hy- 
pothetical situation  in  which  a  reviewing  court 
would  be  justified  in  questioning  the  discretion 
of  a  trial  court  who  should  grant  a  new  trial 
in  a  case  involving  a  criminal  charge.  •  •  • 
We  must  assume  that  the  learned  judge  of  the 
trial  court  acted  with  a  fall  appreciation  of  his 
duties  and  obligations,  *  *  •  and  that  the 
conclusion  which  he  reached  was  not  governed 
by  any  idle  nor  any  mere  technical  reasons." 

The  order  granting  a  new  trial  Is  affirmed. 

We  concur:  BICHARDS,  J.:  KINSELJi, 
Judge  pro  tern. 

(4»  Cal.  App.  2SU 

BECK  V.  EDMiSON  et  al.    (Civ.  3354.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Sept.  14,  1920.) 

1.  Taxation  «=>6 1 5— Statutory  provisions  to 
be  strictly  compiled  witii  to  divest  owner  of 
property. 

In  order  to  divest  an  owner  of  his  prop- 
erty by  a  sale  thereof  for  taxes,  the  law  re- 
quires a  strict  compliance  with  every  statu- 
tory provision  enacted  for  his  benefit. 

2.  Taxation  <S=>656,  734(i0)  —  Sale  of  land 
for  taxes  mors  tiian  30  days  after  first  pub- 
iioation  void,  and  gave  purchaser  no  title. 

A  sale  of  land  for  taxes,  made  33  days 
from  the  time  of  the  first  publication  of  the 


notice,  was  void,  and  purchaser  acquired  no 
title,  under  Pol.  Code,  |  3767,  providing  that 
day  of  sale  must  be  not  less  than  21  nor  more 
than  28  days  from  the  time  of  the  first  publica- 
tion of  the  notice. 

3.  Taxation  «S98 14(2)— Owner  sMidno  afllrm- 
ative  relief  as  defendant  in  aotion  by  pur- 
chaser at  tax  sale  to  quiet  title  lield  not  en- 
titled to  Judgment  witliout  reimbursing  plain- 
tiif. 
Where  purchaser  at  void  tax  sale  brought 
action  against  the  owner  to  quiet  title  under 
Code  Civ.  Proc.  |  738,  and  defendant  denied 
the  allegations  of  the  complaint,  and  alleged 
that  the   title  was  vested   in  defendant,   and 
prayed  for  a  decree,  quieting  the  same,  court 
erred   in    rendering   judgment    for    defendant, 
quieting   his   title,   without   reimbursing  plain- 
tiff for  amounts  paid  by  him  in  redeeming  the 
property    from    delinquent    taxes    under    Pol. 
Code,  i  3771,  as  a  condition  precedent  to  re- 
ceiving his  deed. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   John  W.  Shenlc.  Judge. 

Action  by  S.  Beck  against  Fred  E.  Edmlson 
and  others.  From  an  adverse  judgment, 
plaintiff  appeals.     Reversed. 

John  F.  Poole  and  Hocker  &  Austin,  all 
of  Los  Angeles,  for  appellant. 

Overton,  Lyman  &  Plumb  and  George  W. 
Prince,  Jr.,  all  of  Los  Angeles,  for  respond- 
ents. 

SHAW,  J.  By  a  complaint  In  tbe  usual 
form  In  such  actions,  plaintiff  sued  to  quiet 
title  to  certain  lots  of  real  estate.  The  an- 
swer denied  the  allegations  of  the  complaint, 
and  alleged  that  title  was  vested  In  defend- 
ants, who,  as  against  plaintiff,  prayed  for  a 
decree  quieting  tbe  same.  Judgment  went 
for  defendants  as  prayed  for,  from  which 
plaintiff  appeals. 

Defendants,  in  whom  title  to  the  prop- 
erty was  at  the  time  vested,  failed  to 
pay  the  taxes  thereon  for  tbe  fiscal  year 
of  1912,  whereupon  the  property  was 
sold  to  the  state.  Thereafter  proceedings 
were  had  and  taken,  which,  on  the  8tb 
day  of  July,  1918,  resulted  in  a  sale 
of  tbe  property  made  by  the  tax  collector 
to  plaintiff,  who,  upon  redeeming  the  prop- 
erty from  delinquent  taxes  accruing  subse- 
quent to  the  year  1912,  as  provided  in  sec- 
tion 3771,  Political  Code,  received  a  deed 
to  the  same,  executed  by  the  tax  collector. 
Plaintiff's  title,  therefore^  is  made  to  de- 
pend upon  tbe  validity  of  the  proceedings 
under  which  tbe  tax  deed  was  executed. 

Appellant  urges  two  grounds  upon  whlcb 
he  bases  bis  claim  for  a  reversal  of  the 
judgment:  First,  tbat  the  court  erred  In 
holding  tbe  publication  of  the  notice  of  sale 
to  be  InsufBdent;  and,  second,  that  In  no 
event  were  defendants  entitled  to  a  decree 
quieting  their  title,  except  npon  reimbursing 
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plaintiff  for  tax  levies  made  for  tbe  years 
sabsequent   to   1012,   so  paid  by  blm,  and 
tbe  validity  of  which  Is  not  questioned. 

[1,  2]  As  to  the  first  point,  It  appears 
that,  In  accordance  with  the  statute,  the 
property  was  duly  sold  to  the  state  In  1913 
for  delinquent  taxes  accruing  thereon  for  the 
year  1012;  that  In  the  absence  of  any  re- 
demption of  the  property  from  said  sale 
tbe  county  tax  collector  caused  to  be  pub- 
lished In  the  Los  Angeles  Dally  Journal, 
which  was  a  newspaper  published  In  the 
coimty  wherein  the  ladd  Is  situated,  a  no- 
tice of  the  fact  that  said  property  was  de- 
linquent in  the  payment  of  taxes  for  the 
ye&n  succeeding  the  sale  thereof,  and  des- 
ignated the  property  as  having  t>een  sold  to 
the  state  in  1013  for  delinquent  taxes  of 
1912,  and  that  unless  such  taxes,  together 
with  costs  and  penalties,  were  paid,  the  prop- 
erty would  be  sold;  all  as  provided  in  sec- 
tions 3764  and  3766,  PoUtlcal  Code.  While 
this  notice  was,  as  required  by  section  3766, 
published  for  three  successive  weeks,  to  wit, 
on  tbe  6th,  12th,  and  lOth  days  of  June.  1918, 
it  spedfled  July  S,  1918,  as  the  day  on  which 
tbe  sale  would  be  made.  It  thus  appears 
that  the  notice  fixed  the  day  of  sale  33  days 
from  tbe  date  of  tbe  first  publication  of  the 
notice,  whlcb  was  in  direct  violation  of  the 
provisions  of  section  3767,  Political  Code, 
whlcb  provides  that  the  day  of  sale  must 
be  not  less  than  21  nor  more  than  28  days 
from  the  time  of  the  first  publication  of  the 
notice.  In  order  to  divest  an  owner  of  his 
property  by  a  sale  thereof  for  taxes  the 
law  requires  a  strict  compliance  with  every 
statutory  provision  enacted  for  his  benefit. 
The  Legislature  has  seen  fit  to  provide  that 
such  sales  shall  be  made  within  a  specified 
time  after  the  first  publication  of  the  notice, 
and  there  can  be  no  deviation  from  the  rale 
which  requires  a  strict  compliance  with  such 
a  provision.  The  rale  is  so  well  settled  and 
of  such  universal  application  that  it  would 
seem  an  idle  act  to  cite  authorities  in  sup- 
port thereof.  However,  see  Los  Angeles  Olive 
Growers'  Association  v.  Pozzl,  167  Cal.  464, 
140  Pac.  581 ;  Holland  v.  Hotchklss,  162  Cal. 
366, 123  Pac.  258,  L.  R.  A.  1016C,  492 ;  Bank 
of  Lemoore  v.  Fulgham,  151  Cal.  234,  90  Pac. 
936;  Warden  v.  Broome,  9  Cal.  App.  172, 
98  Pac.  252.  It  follows  that  since  the  sale 
of  the  property  was  made  more  than  28 
days  from  tbe  time  of  the  first  publication  of 
the  notice,  plaintiff  by  reason  thereof  ac- 
quired no  title  to  the  property,  and  that  the 
deed  so  executed  to  him  by  the  tax  collectur 
is  void. 

[3]  As  to  the  second  point,  it  appears  that 
at  tbe  time  of  the  sale  of  the  property  there 
was  due  and  unpaid  to  the  state  on  account 
of  taxes  for  the  subsequent  years,  including 
penalties,  interest,  and  costs,  the  sum  of 
$104.14,  whidi  plaintiff,  aa  a  precedent  con> 
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dltion  of  receiving  the  deed  on  aoconnt  of  his 
purchase,  paid,  thus,  as  provided  in  section 
3771,  Political  Code,  redeeming  the  property 
from  taxes  the  validity  of  which  Is  conceded. 
Notwithstanding  such  redemption  of  the  prop- 
erty so  made  by  plaintiff,  the  court,  in  re- 
sponse to  defendants'  prayer  for  affirmative 
reUef  based  upon  tbe  allegations  of  their 
answer,  rendered  Judgment,  not  only  deny- 
ing plaintiff's  asserted  title  to  the  property, 
but  declaring  the  same  was  vested  In  de- 
fendants, whose  title  as  against  plaintiff  was 
quieted,  all  without  requiring  defendants,  as 
a  condition  of  granting  the  relief  sought, 
to  reimburse  plaintiff  for  the  money  exxtended 
In  redeeming  tbe  property  from  delinquent 
taxes.  In  so  doing  the  court  erred.  As  said 
in  Moyer  y.  Wilson,  166  CaL  261,  135  Paa 
1125: 

"Where  the  purchaser  under  a  sale  which  is 
not  effective  to  pass  title  proceeds  against  the 
owner,  the  latter  may  stand  upon  Ma  strict 
legal  rights,  and  defend  hia  title  without  ten- 
dering payment  of  any  tax." 

Defendants,  however,  did  not  restrict  them- 
selves merely  to  a  defense  of  thdr  title,  but, 
as  they  were  entitled  to  do,  by  answer  as- 
serted title  In  themselves,  and  prayed  for 
affirmative  relief,  thus  bringing  themselves 
within  the  rule  announced  in  Holland  v. 
Hotchklss,  162  Cal.  366, 128  Pac.  258,  L.  R.  A. 
1915C,  492,  which  is  that— 

"Where  the  owner  comes  Into  equity  asking 
equitable  relief  to  remove  or  cancel  a  tax  deed 
or  sale  as  a  cloud  upon  Us  title,  or  to  obtain  a 
judgment  which,  in  effect,  will  invalidate  such 
sale  or  deed,  the  court  should  refuse  any  re- 
lief except  upon  the  condition  that  he  first 
repay  to  the  tax  purchaser,  •  •  •  the  tax- 
es, penalties,  interest,  and  costs  justly  charge- 
able upon  the  land  and  which  the  purchaser 
has  paid  at  the  sale,  or  afterward  upon  the 
faith  of  it,  with  legal  interest  from  the  time 
of  such  payment,  less  rents  received,  if  any, 
if  the  purchaser  has  been  in  possession." 

This  rule  is  applicable  to  actions  insti- 
tuted under  section  738,  Code  of  Civil  Pro- 
cedure (Holland  V.  Hotchklss,  supra),  where 
each  party  may  be  an  affirmative  actor  In 
his  own  right  (Klumpke  v.  Henley,  24  Cal. 
App.  35,  140  Pac.  289,  313).  While  In  the 
instant  case  defendants  did  not  initiate  the 
suit,  but  were  haled  into  court  by  plain- 
tiff In  an  action  to  quiet  his  asserted  title, 
nevertheless  defendants,  by  seeking  affirma- 
tive relief  Instead  of  confining  themselves 
merely  to  defensive  matter,  come  within  the 
rule  thus  laid  down  as  'fully  as  though  they 
had  in  tbe  first  Instance  brought  an  action 
under  tbe  provisions  of  section  738  to  have 
their  title  quieted  and  plaintiff  enjoined  from 
asserting  any  interest  in  the  land. 

Our  conclusion,  therefore,  is  that,  wtdle 
the  sale  made  to  plaintiff  was  void  by  reason 
of  tbe  irregularity  in  tbe  publication  of  no- 
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tlce  tbereof,  the  defendants  were  not  en- 
titled to  judgment  quieting  their  tltie  and 
enjoining  plaintiff  from  asserting  an  inters 
est  in  the  land,  save  and  except  upon  reim- 
bursing plaintiff  for  the  amounts  paid  b; 
him  in  redeeming  the  property  from  delin- 
quent taxes,  as  to  the  validity  of  which 
DO  attack  is  made. 
Tlie  Judgment  is  reversed. 

We  concur:   CONRBT,  P.  J.;   JAMES,  J. 


(40  r;al.  App.  300) 

RIEGEL   V.    WOLLENSHLAGER   et   ux. 
(Civ.  3220.) 

(District  Ck>urt  of  Appeal,  Second  District,  Di- 
vision 2,  CJalifornia.    Sept.  16,  1920.) 

1.  Bills  and  notes  <3=»92(4)— Inadequasy  of 
oonsideratlon  as  defense  to  note. 

$19,400  was  sufficient  consideration  for  a 
note  for  $20,000,  in  tlie  absence  of  fraud,  un- 
due influence,  or  a  definite  promise  to  ad- 
vance the  full  sum. 

2.  Contraots  «s»53— Inadeqaaoy  of  ooasldera- 
tlOB  no  defense. 

Inadequacy  of  consideratioa  is  no  defense 
to  the  enforcement  of  a  contract  voluntarily 
made. 

3.  Pleading  «cb8(4)— Allegation  of  failure  of 
consideration  a  conclusion  of  law. 

Mere  statement  in  an  action  on  a  note  that 
the  consideration  failed  was  a  concltision  of 
law. 

4.  Bills  and  notes  «=9|25— Note  and  mortgage 
providing  for  7  per  cent.  Interest  bears  In- 
terest from  start. 

A  note  and  mortgage  providing  for  interest 
at  7  per  cent,  bears  interest  from  execution, 
although  Civ.  Code,  §  1917,  provides  that,  un- 
less there  is  an  express  contract  in  writing 
fixing  a  "different  rate,"  interest  is  payable  on 
all  moneys  at  the  rate  of  7  per  cent,  per  an- 
num "after  they  become  due." 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  Louis  W.  Myers,  Judge. 

Action  by  Andrew  Biegel  against  John  Wol- 
lenshlager  and  wife.  Judgment  for  plaiutlfC, 
and  defendants  appeal.    Affirmed. 

William  H.  Fuller,  of  Los  Angeles,  i^or  ap- 
pellants. 

'Frank  L.  Stobbs  and  Hyman  Schwartz, 
both  of  Los  Angeles,  for  respondent 

WELLER,  J,  The  complaint  seeks  the 
foreclosure  of  a  mortgage  given  to  secure  the 
payment  of  a  note  for  the  sum  of  $20,000, 
dated  August  1, 1014,  due  in  three  years,  with 
Interest  at  the  rate  of  7  per  cent  per  annum 
from  date,  payable  quarterly,  and,  if  not  so 
paid,  to  be  compounded. 

The  answer  alleges  that  the  only  considera- 


tion received  by  defendants  for  the  execution 
of  the  note  was  $19,400,  and  that  the  consid- 
eration for  the  note  in  any  greater  sum  has 
wholly  failed.  As  a  further  defense,  defend- 
ants all^e  that  under  the  provisions  of  sec- 
tion 1917  of  the  Civil  Ck>de  plaintiff  is  nbt 
enUUed  to  Interest  prior  to  the  maturity  of 
the  note,  and  that  there  had  been  paid  prior 
to  the  commencement  of  the  suit  the  sum  of 
$3,150,  which  should  be  credited  on  the  $19,- 
400,  and  judgment  entered  for  the  principal 
sum  of  $16,250,  with  interest  from  the  date 
the  note  fell  due  by.  Its  terms.  By  way  of 
counterclaim,  defendants  aver  that  they  bor- 
rowed the  sum  of  $19,400  and  executed  their 
note  for  $20,000 ;  that  they  have  paid  $3,150, 
which  should  be  offset  against  the  $19,400  bof- 
rowed;  and  pray  that  $3,950  shall  be  deduct- 
ed from  the  amount  found  due  on  the  note. 
There  is  nothing  to  show  how  appellants  ar- 
rive at  the  Hgure  $3,950. 

The  court  found  that  the  note  was  executed 
for  $20,000  and  interest,  as  alleged,  and  se- 
cured by  the  mortgage  set  out  in  the  com- 
plaint; that  the  sum  of  $3,198.96,  and  no 
more,  had  been  paid;  that  the  full  amount 
of  the  principal,  with  interest  as  provided  in 
the  note,  less  the  sum  so  credited,  was  due 
from  the  defendants;  and  ordered  a  decree 
accordingly. 

Appellants  specifj'  three  points  upon  whidi 
they  rely:  (1)  That  the  court  failed  to  find 
on  material  Issues;  (2)  M'ror  In  refusing  to 
admit  testimony  regarding  the  amount  of  the 
consideration  for  the  note;  and  (S)  mistake 
in  date  from  which  interest  should  be  com- 
puted. 

[1-3]  1.  It  Is  contended  that  the  court 
should  have  made  specific  findings  upon  the 
issues  presented  as  to  the  alleged  partial  fail- 
ure of  consideration,  and  as  to  the  payment 
of  $3,150  on  the  principal  of  the  note,  as  set 
forth  in  the  so-called  counterclaim.  The  al- 
legation in  the  answer  which  forms  the  basis 
of  this  contention  is  both  ambiguous  and  in- 
ButUcient  It  avers  that  the  only  considera- 
tion for  the  execution  of  the  note  was  $19,400, 
which  is  $600  less  than  the  priucipal  sum 
mentioned,  or,  in  other  words,  that  there 
was  no  consideration  to  the  extent  of  $600. 
In  the  same  sentence  it  is  alleged  that  the 
consideration  failed  to  the  extent  of  the  same 
sum  of  $600.  These  averments  are  not  sufB- 
dent  to  tender  an  issue.  If  plaintiff  loaned 
defendants  $19,400,  it  was  a  sufficient  caa- 
sideration  for  the  note  for  $20,000,  in  the  ab- 
sence of  fraud,  undue  influence,  or  a  definite 
promise  to  advance  the  full  sum,  and  there 
is  no  allegation  of  aqy  of  these  elements.  In- 
adequacy of  consideration  is  no  defense  to  the 
enforcement  of  a  contract  voluntarily  made. 
Tho  answer  is  also  utterly  lacking  in  the 
statement  of  any  facts,  occurring  after  tiie 
execution  of  the  note,  showing  a  failure  of 
consideration ;  but  the  pleader  contents  him- 
self with  the  mere  statement  that  the  con- 
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Bidenttlon     failed — a     conclusion     of    law. 
Gnshee  v.  Leavitt,  6  Cal.  160,  63  Am.  Dec  116. 

2.  Defendant  John  Wollensblager  testified 
tbat  be  had  paid  $3,198.96  as  interest,  but 
offered  no  proof  of  any  other  or  further  pay- 
ment, or  any  showing  in  support  of  his  coun- 
terclaim. The  findings  gave  credit  for  the 
full  amount  he  claimed  to  have  paid.  The 
rulings  of  which  api)ellants  complain  relate  to 
the  admission  of  testimony  regarding  the 
amount  received  by  defendants  at  the  time  of 
the  execution  of  the  note  and  mortgage.  Ap- 
parently the  purpose  of  this  testimony  w^ 
to  prove  that  the  plaintiff  deducted  the  sum 
of  9600  from  the  face  of  the  note  as  a  com- 
ml^on  for  making  the  loan,  and  thus  at- 
tempt to  show  lack  or  failure  of  considera- 
tion. As  we  have  shown,  there  was  no  suffl- 
<dent  issue  tendered  on  this  matter,  and  the 
questions  were  therefore  Immaterial. 

[41  3.  Appellants  cite  section  1917  of  the 
CItII  Code  as  authority  for  their  claim  that 
Interest  can  be  allowed  only  from  maturity, 
because  the  rate  fixed  by  the  note  is '  7  per 
ceat.  This  is  based  upon  the  wording  of  the 
flection,  which  provides  that,  unless  there  is 
an  express  contract  in  writing  fixing  a  differ- 
ent rate,  interest  is  payable  on  all  moneys  at 
the  race  of  7  per  cent,  per  annum  after  they 
become  due.  The  argument  is  novel  and 
startling.  Coimsel  concedes  that,  if  any  other 
rate  is  fixed,  the  agreement  controls;  but, 
simply  because  the  parties  chose  the  legal 
rate,  the  lender  must  be  denied  Interest  on 
bis  money  for  three  years,  and  the  borrower 
eiijoys  its  use  without  compensatiou.  We  do 
not  so  construe  the  language.  The  phrase  "on 
moneys  lent"  la  not  modified  by  the  preceding 
portion  of  the  section  referring  to  maturity, 
but  l8  an  independent  clause,  specifjring  the 
rate  only  in  the  abs^ice  of  prorisi<»  In  the 
contract  Section  1914  of  the  Civil  Code  pro- 
vides that  a  loan  of  money  ig  presumed  to  be 
made  on  interest,  and  by  section  1918  the  par- 
ties can  agree  in  writing  for  the  payment  of 
any  rate,  which  shall  be  allowed  according 
to  the  terms  of  the  agreement. 

There  is  no  merit  la  any  of  the  i)0lnts  rais- 
ed by  appellants. 

Judgment  affirmed. 


We  concur : 
AS,X 


FINI.ATSON.  P.  J.;  THOM- 


<4»  CaL  App.  2ET) 
LUCID  V.  CITIZENS' 


INV.  CO.    (Civ.  3161.) 


(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Sept.  13,  1920.     Rehearing 
Denied  Oct  IS,  1920.) 

LaUlort  aad  tanaat  «s>  1 67  (7)— Landlord  not 
liable  for  lii)ury  to  tenant's  oustomer,  falling 
tknmgh  trapdoor  left  open  by  tenant 
A  trapdoor  in  the  floor  of  a  leased  store, 

Bot  being  so  constructed  that  it  was  a  nui- 


sance in  itself,  but  being  suck  by  the  manner 
of  its  use  by  the  tenant,  being  left  open,  the 
landlord  is  not  liable  for  Injury  to  a  customer 
of  the  tenant,  injured  in  falling  through  it 
when  so  left  open. 

Appeal  from  Superior  Court,  San  Joaquin 
County;    George  F.  Buck,  Judge. 

Action  by  F.  J.  l/ucid  against  the  Citizens* 
Investment  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Gordon  A.  Stewart,  of  Stockton,  for  ap- 
pellant 

Nutter,  Hancock  ft  Rutherford,  of  Stock- 
ton, for  respondent 

HART,  J.  I%i8  is  an  action  for  damages 
for  personal  Injuries,  and  the  appeal  is  by 
the  plaintiff  from  the  Judgment  of  dismissal 
of  the  action  entered  after  and  upon  the  or- 
der sustaining  the  demurrer  to  the  second 
amended  complaint  the  plaintiff,  having 
failed  or  refused  further  to  amend,  notwith- 
standing that  he.  was  by  the  court  given 
leave  to  amend  within  10  days  from  and 
after  the  making  of  the  order  sustaining  the 
demurrer.  The  salient  facts  stated  in  the 
complaint  may  be  given  in  a  summaiy  fash- 
Ion  as  follows: 

That  the  defendant  a  corporation,  was 
and  had  been  for  a  long  peripd  of  time  the 
owner  of  a  certain,  building  in  the  dty  of 
Stockton,  and  that  the  ground  floor  of  said 
building  was  subdivided  into  storerooms  and 
the  same  rented  to  tenants  engaged  In  vari- 
ous lines  of  business ;  that  one  of  said  store- 
rooms was  rented  by  the  defendant  for  a 
period  of  6  years,  at  a  stated  and  stipulated 
rental,  to  H.  L.  Anthony  and  EYank  Coster 
to. conduct  therein  a  retail  liquor  business; 
that  prior  to  the  time  Anthony  and  Coster 
entered  into  the  {jossesslon  of  said  premises 
the  defendant  "carelessly  and  negligently 
cut  a  hole  in  the  floor  of  said  premises  of 
the  dimensions  of  about.  7  feet  in  length  and 
about  3  feet  in  width,  and  carelessly  and 
negligently  constructed  a  trap  door  of  the 
dimensions  of  said  hole,  and  so  constructed 
it  as  to  fit  in  said  hole  and  to  lie  even  with 
the  floor  when  closed."  This  door,  so  the 
complaint  proceeds,  weighed  about  40  pounds 
aad  was  opened  by  lifting  the  same  upon 
two  hinges  attached  to  one  side  of  said  doqr, 
and  the  latter  could  be  opened  from  above 
by  means  of  a  handhold  placed  upon  the 
opposite  side  of  said  door,  "but  In  tiie  ordi- 
nary and  reasonaUe  use  of  said  door,  the 
same  could  not  be  opened  from  above."  The 
.use  to  which  said  "hole"  in  the  floor  was  to 
be  and  in  fact  is  put  Is  to  enable  the  ten- 
ants of  the  storeroom  to  enter  the  basement 
thereof  from  the  saloon  to  get  merchandise 
Stored  la  said  basement  there  being  a  stair- 
way  (also    constructed   by    the    defendant) 
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leading  from  tbe  trapdoor  to  the  basement, 
"That  the  defendant  carelessly  and  negli- 
gently, in  the  constmction  of  said  trapdoor, 
omitted  and  neglected  to  provide  any  guard 
about  said  trapdoor,"  and  carelessly  and 
negligently  constructed  said  trapdoor  In  such 
a  manner  that  in  the  operation  thereof  said 
trapdoor  did  not  of  itself  and  hy  tbe  manner 
of  Its  construction  create  in  Itself  and  by 
its  use  a  guard  or  protection  to  a  person  in 
said  premises  from  falling  through  said  hole 
into  said,  basement,  "That  in  the  ordinary 
and  reasonable  use  of  said  door,  its  use  left 
the  hole  unguarded  and  unprotected,  and 
created  thereby  a  dangerous  nuisance,  in 
that  said  use  of  said  door  invited  hurt  and 
injury  to  any  one  in  or  about  said  premises." 

It  is  alleged  that  the  defendant  well  knew, 
at  the  time  it  constructed  said  hole  in  the 
floor  and  said  trapdoor,  the  purpose  for 
which  the  said  premises  were  to  be  used  by 
the  said  tenants,  and  that  the  public  would 
be  permitted  and  privileged  to  enter  Into 
and  upon  said  premises  to  trade  and  deal 
with  said  tenants,  and  that  said  tenants 
wonld  be  depaid»it  upon  such  patronage  to 
pay  the  defendant  the  r«it  provided  for  by 
the  lease  whereby  said  premises  were  de- 
mised to  said  tenants;  that  defendant  knew, 
when  it  constructed  said  trapdoor,  etc.,  that 
said  tenants,  in  the  course  of  their  business, 
would  be  required  to  use  said  trapdoor  and 
entrance  Into  the  basement  of  said  premis- 
es, and  that  said  door  would  be  left  open 
while  in  use,  and  that  during  the  times  of 
its  use  divers  persons  would  be  in  and  about 
said  saloon.  It  is  then  alleged  that  on  or 
about  the  10th  day  of  February,  1918,  the 
plaintiff,  with  the  consent  and  permission 
of  said  tenants,  then  in  tbe  said  saloon  and 
that  portion  of  the  said  building  where  said 
trapdoor  or  hatchway  existed  and  was  main- 
tained as  above  described,  without  any  fault 
or  carelessness  on  his  part,  he  thea  bdng 
unaware  of  the  existence  of  said  trapdoor 
and  hole,  "and  said  trapdoor  or  hatchway 
being  then  and  there  open  for  the  use  and 
purpose  for  which  said  trapdoor  was  con- 
structed by  defendant,  thereby  exposing  an 
open  space  in  said  floor,  and  the  said  open- 
ing being  without  any  guard  or  railing  about 
the  same,"  fell  through  said  opening,  strik- 
ing with  great  force  and  violence  upon  the 
stairway  leading  Into  the  basement  from 
said  trapdoor,  thereby  sustaining  "a  com- 
minuted fracture  of  the  right  tibia  and  flb- 
ala  near  the  ankle,  a  transverse  fracture 
of  the  right  arm,  near  the  shoulder,  a  cut 
upon  his  head,  and  bruises  about  his  body," 
etc. 

The  established  criterion  by  which  it  is 
to  be  determined  whether  the  landlord  or 
owner  of  demised  premises  is  legally  liable 
to  a  i>arty  Injured  on  such  premises  through 
a  nuistnce  existing  thereon  while  they  are 
In  the  eacduslve  occupancy  and  control  of  a 


tenant  is,  in  general  terms,  stated' in  E^lis 
V.  Shattuck,  69  Cal.  593,  B97,  U  Paa  348, 
348  (58  Am.  Rep.  568),  quoting  from  Gandy 
V.  Jubber,  5  Best  &  S.  73,  485,  as  follows: 

"The  nuisance  must  be  one  which  la  in  its 
very  essence  and  nature  a  nuisance  at  the 
time  of  the  letting,  and  not  something  which 
is  capable  of  being  thereafter  rendered  a  nui- 
sance by  the  tenant.  •  •  *  The  nuisance 
must  be,  if  I  may  so  term  it,  a  normal  one." 

In  other  words,  or  in  the  language  of  oth- 
er cases,  the  landlord  is  not  liable  for  the 
consequences  of  an  aodd«it  to  a  party  sus- 
tained through  a  nuisance  maintained  on 
demised  premises  nnless: 

"(1)  The  nuisance  occasioning  the  injury  ex- 
isted at  the  time  the  premises  were  denied; 
or  (2)  the  structure  was  in  such  a  condition 
that  it  wonld  be  likely  to  become  a  nuisance,  in 
the  ordinary  and  reasonable  use  of  the  same 
for  the  purpose  for  which  it  was  oonstructed 
and  let,  and  the  landlord  failed  to  repair  it 
(Jessen  t.  Sweigert,  66  Cal.  182;  Hector 
V.  Bnckhart,  8  Hill,  193;  Mullen  v.  St.  John, 
67  N.  Y.  667;  Hussey  ▼.  Byan,  11  Cent.  Bep. 
626;  Wood  on  Nuisances,  {{  295,  676;  Wood 
on  Landlord  and  Tenant,  918) ;  or  (3)  the  land- 
lord authorized  or  permitted  the  act  which 
caused  it  to  become  a  nuisance  occasioning  the 
injury."  Kalis  v.  Shattuck,  supra;  Rider  v. 
Clark,  132  Cal.  382,  387,  64  Pac.  664. 

The  rule  is  well  stated  In  the  footnotes  In 
92  Am.  St  Rep.  524,  as  follows : 

"It  is  not  sufficient  to  render  a  lessor  liable 
that  the  premises  leased  by  him  are  capable  of 
a  use  which  will  prove  a  nuisance  to  stran- 
gers. 'If  a  landlord  demise  premises  which  are 
not  in  themselves  a  nuisance,  but  may  or  may 
not  become  such,  according  to  the  manner  in 
which  they  are  nsed  by  the  tenant,  the  landlord 
will  not  be  liable  for  a  nuisance  created  on 
the  premises  by  the  tenant.  He  is  not  resiion- 
sible  for  enabling  the  tenant  to  commit  a  noi- 
sance  if  the  latter  should  think  proper  to  do 
so  [citing  O wings  v.  Junes,  9  Md.  108;  Rich 
V.  Basterfield,  4  Com.  B.  805,  56  Eng.  Com. 
li.  782].  In  such  a  case  in  may  be  said,  in  one 
sense,  that  the  landlord  permitted  the  tenant 
to  create  the  nuisance,  bat  not  in  such  a  sense 
as  to  render  him  liable.'  Maenner  v.  Carroll, 
46  Md.  193.  The  landlord  will  not  be  liable  for 
the  use  of  the  premises  in  such  a  way  as  to 
do  harm,  merely  because  there  was  a  manifest 
possibility  of  their  being  used  in  such  a  way." 
Clifford  V.  Atlantic  Cotton  Mills,  146  Mass.  47, 
15  N.  B.  84,  4  Am.  St.  Rep.  279. 

See,  also,  Joyce  v.  Martin,  IB  R.  L  668,  10 
Atl.  620;  Schroeck  v.  Relss,  46  App.  Dlv. 
502,  61  N.  Y.  Supp.  1054;  Opper  v.  Helllng- 
er,  116  App.  Dlv.  261,  101  N.  Y.  Supp.  616 ; 
Duffln  V.  Dawson,  211  Pa.  593,  61  Atl.  76; 
Frlscbberg  v.  Hnrter,  173  Mass.  22,  82  N.  XL 
1086. 

The  case  of  Dammeyer  et  al.  v.  Vorhls, 
63  Ind.  App.  427,  113  N.  E.  764,  U  very  sim- 
ilar In  its  facts  to  the  Instant  case.  There 
the  action  was  tor  damages  for  petsnud  In- 
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juries  received  by  the  plaintiff  by  falling  In- 
to a  cellarway  leading  from  the  sidewalk  to 
a  basement  of  a  building  owned  by  the  de- 
fendants (appellants)  and  under  lease  by 
one  Stark.  The  charge  In  the  complaint 
was  that  said  owners  "negligently  failed  to 
provide  any  guard  or  light  around  said  open- 
ing, and  that  a  guard  could  have  been 
erected  to  protect  pedestrians  against  Inju- 
ry when  said  cellar  doors  were  open;  that 
said  Stark  opened  said  doors  on  said  night 
[the  night  on  which  the  Injuries  complained 
of  were  sustained,  as  above  stated]  and 
negligently  failed  to  provide  any  guard  or 
danger  signals,  and  while  so  open  appellee 
fell  into  said  opening  and  down  said  stair- 
way" and  received  the  injuries  for  which  he 
sued.  The  defendants  (owners  of  the  bolld- 
intd  demurred  to  the  complaint  for  want  of 
facts,  but  the  demurrer  was  overruled,  and 
a  trial  resulted  in  a  verdict  for  the  plaintiff 
as  against  Hhe  said  defendants.  The  theory 
of  the  action  against  the  owners  of  the 
premises  was  that  they  were  negligent  in 
failing  to  provide  a  guard  or  light  around 
the  opening  or  cellarway,  when  the  doors 
were  raised  or  open.  The  Appellate  Court 
of  Indiana  reversed  the  case,  holding  that 
the  demurrer  to  the  complaint  should  have 
been  sustained,  but,  it  having  been  overrul- 
ed, the  trial  court  should  have  granted  the 
defendants  a  new  trial,  and  thereupon  al- 
lowed the  demurrer.  Among  other  things, 
the  court.  In  Its  opinion,  said: 

'MSnce  it  is  not  contended  otherwise  than 
that  the  cellarway  and  doors  were  properly  con- 
structed, were  in  good  condition,  and  that  the 
walk  over  the  doors  was  safe  when  the  doors 
were  dosed,  during  all  the  time  appellants 
owned  the  bnildlng,  it  cannot  be  held  that  the 
premises  constituted  a  nuisance  per  se,  but 
became  so  by  the  act  of  the  tenant  In  leaving 
the  doors  open.  Under  the  facts  slleged  in  the 
complaint,  the  question  of  duty  to  repair  and 
negUgence  in  falling  to  repair  does  not  arise, 
but  the  only  question  is  as  to  the  duty  to 
goaid  the  opening  when  open.  This  daty,  we 
moat  hold,  devolved  npon  the  tenant." 

In  Jojce  T.  Martin,  supra,  it  is  said: 

"When  property  is  demised,  and  at  the  time 
of  the  demise  is  not  a  nuisance,  and  becomes 
•o  only  by  the  act  of  the  tenant  while  in  his 
possession,  and  injury  happens  during  such 
possession,  the  owner  is  not  liable." 

See,  also,  Adams  r.  Eletcher,  17  R.  I.  187, 
20  AtL  263,  33  Am.  St  Rep.  869 ;  Henson  v. 
Bedcwitb,  20  R.  L  165,  37  Atl.  702,  38  U  R. 
A.  716,  78  Am.  St  R«v.  847. 


The  present  case  must  be  decided  accord- 
ing to  the  principles  established  by  the 
above  cases,  and,  so  examining  the  aver- 
ments of  the  complaint  here,  the  conclusion 
seems  irresistible  that  the  plaintiff  has 
wholly  failed  to  state  a  cause  of  action  for 
the  rdief  demanded  as  against  the  lessor  or 
owner  of  the  premises  in  question.  No- 
where is  it  alleged  that  the  doors  over  the 
hatchway  were  not  property  constructed,  or 
were  not  In  good  condition,  and  therefore  it 
is  not  made  to  appear  that  the  hatchway 
was  a  nuisance  per  se.  To  the  contrary,  the 
complaint  itself  shows  that  the  hatchway 
could  become  a  nuisance,  and  hazardous  to 
life  and  limb,  only  by  the  manner  of  its 
use.  In  other  words,  it  is  clear  from  the 
averments  of  the  complaint  that.  In  the  or- 
dinary and  usual  use  to  which  it  might  be 
put  for  the  purpose  for  which  it  was  de- 
signed, the  hatchway  could  become  a  nuis- 
ance and  dangerous  to  customers  of  the 
tenants  or  other  persons  entering  their  es- 
tablishment only  by  the  negligent  manner  in 
which  It  might  be  used  by  the  tenants.  It 
follows  that  the  owner  of  the  premises  owed 
no  duty  to  the  plalnUff  with  respect  to  the 
hatchway.  If  by  Its  negligent  use  the  plain- 
tiff was  Injured,  the  tenants  in  possession  of 
the  property  at  the  time  the  injuries  were 
received  were  solely  to  blame  and  culpable, 
fbr,  the  hatchway  In  and  of  itself  not  being 
a  nuisance,  the  duty  was  cast  upon  them  to 
so  use  it  as  that  no  one  invited  by  them  to 
enter  In  and  upon  the  premises  to  transact 
business  with  them  was  injured  thereby. 

Of  course,  as  the  cases  above  referred  to 
plainly  point  out  it,  at  the  time  the  lease 
was  made  and  the  tenants  entered  into  the 
possession  and  occupancy  of  the  premises, 
the  hatchway  was  so  defectively  construct- 
ed that  the  reasonable,  ordinary,  and  ex- 
pected use  thereof  must  result  in  a  nuisancei 
the  landlord  Is  chargeable  with  the  conse- 
quences of  any  accident  to  person  or  prop- 
erty occasioned  thereby.  But  as  we  have 
shown,  the  complaint  makes  out  no  such 
case.  The  conclusion  thus  arrived  at  Is  de- 
cisive of  this  appeal;  hence  it  Is  not  neces- 
sary to  notice  the  point  made  by  the  re- 
spondent that  the  complaint  disclosed  on  the 
part  of  the  plaintiff  contributory  n^ligence, 
which  proximately  caused  the  injuries  of 
which  he  complains. 

The  judgment  is  aflirmed. 

We  concur;  NIOOL,  Presiding  Judge  pro 
tern. ;  BURNETT,  J. 
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(49  Cal.  App.  307) 

HUTCHINSON  CO.  V.  MARSHALU 
(Civ.  3508.) 

(District  Coart  of  Appeal,  First  District,  Di- 
vision 1.  California.    Sept  16.  1920.) 

Trial  ^=3390 — Delay  in  slgnlag  flndlngs  iield 
Immaterial. 
The  provisions  of  Code  Civ.  Proc.  {  632, 
requiring  findings  -to  be  filed  within  30  days 
after  a  sabmission  of  the  cause,  is  only  direc- 
tory, and  where  no  detriment  is  shown  by  rea* 
son  of  a  delay  of  more  than  30  days,  nor  any 
abase  of  discretion  on  the  part  of  the  trial 
court.  Judgment  entered  on  the  findings  finally 
signed  will  not  be  reversed  by  reason  of  the 
delay. 

Appeal  from  Superior  Court,  Alameda 
County;  W.  M.  Couley,  Judge. 

Action  by  the  Hutchinson  Company  against 
Charles  S.  Marshall.  Judgment  for  plaintiff, 
and  defendant  appeals.     Affirmed. 

Howard  Harron,  of  San  Francisco,  for  ap- 
pellant 

Fitzgerald,  Abbott  &  Beardsley,  of  Oak- 
land, for  respondent 

RICHARDS,  J.  This  action  was  commenc- 
ed to  foreclose  a  street  assessment  lien.  Up- 
on the  trial  of  the  cause  on  July  7,  1917,  the 
plaintiff  Introduced  evidence  to  sustain  the 
material  allegations  of  its  complaint ;  the  de- 
f^idant  Introduced  no  evidence,  and  accord- 
ingly at  the  dose  of  the  trial  the  court  an- 
nounced that  Judgment  would  be  given  in 
the  plaintiff's  favor.  Findings,  not  having 
been  waived,  were  to  be  thereafter  prepared 
and  submitted  to  the  court  Nothing  further 
was  done  in  the  cause,  so  far  as  the  record 
discloses,  until  December  6,  1918,  when  flnd- 
lngs were  presented  to  the  trial  Judge,  and. 
were  signed  a  few  days  later  over  the  objec- 
tion of  the  defendant,  and.  Judgment  hav- 
ing been  entered  therecm,  defendant  has  ap- 
pealed from  the  judgment 

The  only  error  of  law  which  the  appellant 
urges  upon  this  appeal  Is  that  the  court  erred 
in  signing  findings  In  the  cause  after  the 
lapse  of  time  between  the  trial  and  the  date 
of  their  presentation ;  the  appellant  contend- 
ing that  the  court  had  lost  Jurisdiction  over 
the  case.  There  Is  no  merit  In  this  conten- 
tion. The  provisions  of  section  632  of  the 
Code  of  Civil  Procedure,  requiring  flndlngs 
to  be  flled  within  80  days  after  the  submis- 
sion of  the  cause,  has  been  held  to  be  di- 
rectory. Eddy  V.  American  Amusement  Co., 
21  Cal.  App.  487,  132  Pac.  83;  Kepfler  v. 
Kepfler,  134  Crfl.  206,  66  Pac  208.  This  be- 
ing so,  and  the  appellant  having  failed  to 
show  any  detriment  by  reason  of  the  delay 
or  any  abuse  of  discretion  on  the  part  of  the 
trial  court,  or  any  errw  committed  by  said 
court,  either  Upon  the  trial  of  the  cause  of 
tn  making  the   flndlngs   therein,   which   it 


finally  signed,  we  hold  that  this  appeal  Is 
without  merit,  and  the  Judgment  is  therefore 
affirmed. 

We   concur:    WASTER   P.   J.;   KINSBLL^ 
Judge  pro  tem. 


(49  Cal.  App.  275) 

PEOPLE  V.  IHAZZURCO.     (Cr.  905.) 

(District  Ourt  of  Appeal,  First  District,  Di- 
vision 1,  California.    Sept  14,  1020.) 

1.  Criminal  law  <3=»742 ( I )— Credibility  of  pros- 
ecutrix for  tiie  Jury. 

In  prosecution  for  rape,  the  degree  of  credi- 
bility to  be  given  to  the  testimony  of  the  pros- 
ecutrix and  the  weight  to  be  accorded  to  such 
testimony  was  for. the  jury. 

2.  Criminal  law  «=>427 (5)— Evidence  lield  to 
prove  conspiracy. 

In  prosecution  for  rape,  evidence  held  to 
establish  the  existence  of  a  conspiracy  to  force, 
entice,  or  seduce  prosecutrix  into  a  marriage 
with  a  coconspirator  of  defendant,  of  which  the 
rape  was  a  part. 

3.  Criminal  law  ^=>423(i)— Evidence  of  state- 
ments and  acts  of  all  parties  to  conspiracy 
admissible  against  coconspirator. 

Where  the  evidence  is  sufficient  to  prove  a 
conspiracy,  all  statements,  acts,  and  declara- 
tions made  by  any  of  the  parties,  pending  the 
commission  of  the  crime,  and  looking  toward 
its  consummation,  is  competent  against  each 
and  every  conspirator. 

4.  Criminal  law  i8=>424(l)-^dffliasioas  of  oon- 
spirators  not  admissible  against  eooontpira- 
ter  after  termination  of  conspiracy. 

Whenever  the  objective  of  a  conspiracy  is 
at  the  end,  the  conspiracy  has  terminated,  and 
the  crime  has  been  committed,  and  the  admis- 
sions of  coconspirators  are  not  admissible 
against  others. 

5.  Criminal  law  «=>423(9),  736(1)— Conspira- 
tor's declaration  held  admissible;  whetlier 
conspiracy  had  terminated  following  oommis- 
sion  of  offense  iield  for  lury. 

In  prosecution  for  rape,  where  there  was 
evidence  proving  existence  of  conspiracy  to 
force  prosecutrix  into  marriage  with  -defend- 
ant's coconspirator,  of  which  the  commission 
of  such  crime  was  a  part,  evidence  as  to  state- 
ments of  coconspirators  to  prosecutrix  in  de- 
fendant's absence  after  the  commission  of  the 
crime,  in  which  they  urged  her  to  marry  such 
coconspirator,  held  admissible  as  against  con- 
tention that  conspiracy  had  terminated  and  the 
question  of  whether  conspiracy  had  terminated 
or  whether  such  statements  were  pursuant 
thereto  was  for  the  Jnry. 

6.  Witnesses  <es>387— Refusal  to  permit  eross- 
examination  of  prosecutrix  at  to  wiietlier  she 
had  given  similar  testimony  on  trial  of  coeon- 
splrator  held  error. 

In  prosecution  for  a  crime,  in  which  evi- 
dence established  existence  of  conspiracy  re- 
fusal to  permit  attorney  for  defendant,  after 
quoting  from  her  testimony  on  direct  ezanU- 
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nation,  to  erom-eramine  prosecutrix  as  to 
whether  she  had  similarly  testified  at  the  ez- 
aminatiMi  or  trial  of  a  coconspirator,  «n  ob- 
jection that  there  was  no  foandadon  UM  tot 
impeachment,  held  erfor,  since  such  qaestions 
were  not  bj  way  of  impeachment,  but  were 
asked  to  teat  the  credibility  of  the  witness  and 
her  attitude  and  fairness  toward  defendant. 

7.  CrlMlaal  law  «s>ll70i/2(5)— Cartallnmt  of 
aroas-axaailnatloB  held  hamiesa. 

In  prosecution  for  crime,  refusal  to  per- 
mit counsel  for  defendant  to  cross-examine 
prosecotrix  as  to  whether  she  had  given  similar 
testimony  on  trial  of  a  coconspirator  held 
harmless,  under  Const,  art.  6,  {  4^,  where  the 
evidence  was  amply  sufficient  to  establish  de- 
fendanf  a  (nilt,  and  where  there  was  no  show- 
ing  of  prejudice. 

8.  Criminal  law  «=>l  163(1)— Error  must  be  af- 
irmativeiy  ahowa  to  have  been  harmful. 

Under  Const  art.  6,  {  VA,  injury  is  not 
presumed  from  error,  but  must  affirmatively  ap- 
pear after  an  examination  of  the  entire  case, 
including  the  eyidence,  or  from  the  nature  of 
the  error  itself. 

Appeal  from  Sni>erior  Court,  Santa  Clara 
County ;    J.  R.  Welch,  Judge. 

Frank  Mazzurco  was  convicted  of  rape, 
and  from  a  Judgment  of  conviction  and 
from  order  denying  motion  for  new  trial,  lie 
appeals.    Affirmed. 

W.  E.  Foley  and  C.  D.  CavaUero,  both  of 
San  Jose,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Bior- 
dan.  Deputy  Atty.  Oen.,  for  the  People. 

WASTE,  P.  J.  The  appellant  was  charged 
wltli  the  crime  of  rape.  In  that  he  assisted 
and  abetted  one  Salvador  Ciulla,  la  the  com- 
mission of  an  act  of  sexual  latercourse,  ac- 
obmpllshed  by  said  Ciulla,  with  force  and 
violence  upon  Mary  Schiro.  He  was  convict- 
ed, and  from  an  order  doiying  hia  motion 
for  a  new  trial,  and  from  the  Judgment  of 
ontTictlon  and  sentence,  he  appeals. 

According  to  the  testimony  of  the  prosecu- 
trix, a  young  Italian  woman,  early  on  the 
morning  of  April  7,  1019,  while  she  was  pro- 
ceeding to  her  work  in  the  city  of  San  Jose, 
albe  was  seized  and  forcibly  placed  in  an  au- 
tomobile by  three  men,  Salvador  Ciulla,  Sam 
MazzarcD,  and  one  Carcuffa.  She  was  con- 
T^ed  to  the  ranch  of  appellant  some  six 
miles  from  the  scene  of  the  kidnapping. 
Whoi  she  arrived  at  the  house  she  was  taken 
inside  by  the  three  men  already  named,  as- 
sisted by  Mona  Mazzurco,  Mrs.  Frank  Maz- 
cnroo,  and  the  appellant.  She  was  dragged 
t>T  these  people  into  a  bedroom  where  she 
'was  left  with  Ciulla.  Once  or  twice  after 
tbat  all  the  parties  came  into  the  bedroom, 
and  the  appellant,  together  with  the  others 
assisted  in  forcibly  taking  off  her  clothes. 
Slie  was  left  with  Ciulla,  the  door  being 
closed  and  locked  from  the  outside.     Ciulla 
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then  forcibly  committed  the  acts  of  sezoal 
intercourse  upon  her. 

[1]  The  appellant  devotes  a  large  portion 
of  his  argument  to  a  discussion  of  the  evi- 
dence of  the  complaining  witness,  which  he 
claims  was  of  a  "very  weak  <*aracter."  The 
question  of  what  degree  of  credibility  should 
be  given  to  the  statements  of  the  prosecutrix, 
while  on  the  stand,  and  the  weight  to  be  ac- 
corded to  her  testimony,  was  one  addressed 
solely  to  the  discretion,  and  consideration  of 
the  Jurors.  People  v.  Compton,  123  Cal.  403, 
407,  Be  Pac.  44;  People  v.  Durrant,  116  Cal. 
179,  200,  48  Pac.  75. 

The  defendant  attempted  to  establish  an 
allbl,  as  part  of  his  defense.  Three  witness- 
es, one  a  neighboring  landowner  and  the  oth- 
er two  hla  employes,  testified  as  to  seeing  the 
defendant  at  work  in  his  orchard  at  various 
times  during  the  morning  upon  which  the  al- 
leged rape  was  perpetrated.  Appellant  ar- 
gues from  an  analysis  of  their  testimony 
that  It  was  Imijossible  for  him  to  have  been 
present  in  the  house,  and  to  have  assisted  in 
the  commission  of  the  acts  testified  to  by  the 
complaining  witness.  But  the  Jurors  may  have 
disbelieved  the  testimony  tending  to  prove 
an  allbl,  or,  what  is  more  probable,  may 
have  reached  the  conclusion  that,  either  tltc 
witnesses  for  the  defense  may  have  been  mis- 
taken as  to  the  hours  during  which  they  saw 
the  defendant  at  work  In  the  ordiard,  or  that 
possibly  be  might  have  absented  himself 
from  his  employment  long  enough  to  have 
taken  part  In  carrying  the  girl  into  the  house 
and  in  removing  her  clothes  as  she  testified. 
People  v.  Sears,  119  Cal.  267.  270,  51  Pac. 
325;  People  v.  Shehadey,  12  Cat  App.  648, 
657,  108  Pac.  146. 

[2,3]  Over  the  objection  of  the  defendant, 
the  court  admitted  the  testimony  of  the  pros- 
ecutrix, and  several  other  witnesses,  as  tu 
what  occurred  when  she  was  forcibly  seizoU 
in  San  Jose,  and  carried  in  the  automobile  to 
the  appellant's  ranch.     The  defendant  was 
not  presoit  and  took  no  part  in  the  actual 
kidnapping.    He  cmitends,  therefore,  tbat  the 
evidence    should    not   have    been   admitted. 
Ciulla  was  madly  In  love  with  the  Schiro 
girl,  and  sought  to  marry  her.    She  rejected 
his  propoeaL     There  Is  evidence  tending  to 
show  that  a  conspiracy  existed  on  the  part 
of  CiuUa,  CluUa's  sister,  Mrs.   Frank   Maz- 
zurco,   and   her   husband,    Frank    Mazzurco, 
this   defendant    and    appellant,    the    latter's 
brother,  Sam  Mazzurco,  his  wife,  Mrs.  Sam 
Mazzurco,  and  one  Carcuffa,  to  force,  entice, 
or    seduce    the   complaining    witness,    Mary 
Schiro,  into  a  marriage  with  Ciulla.     From 
all  that   transpired   it  appears  that   raping 
the  girl,  by  CiuUa,  was  undoubtedly   a  part 
of  this  plan.    It  was  In  pursuance  of  this 
scheme  that  the  girl  was  kidnapped,  on  her 
way  to  work,  in  the  city  of  San  Jose,  by 
Ciulla,  Sam  Mazzurco,  and  Carcuffa,  and  cat- 
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ried  in  the  automobile  to  the  home  of  thlff 
appellant.  There,  as  testified  to  by  the  pros- 
ecutrix, she  was  forced  to  undergo  the  In- 
dignities already  described,  the  appellant  tak- 
ing part  in  the  acts  of  the  ill  treatment  to 
which  she  was  subjected.  The  evidence  as  a 
whole  If  believed,  was  amply  sufficient  to  es- 
tablish such  conspiracy.  That  being  the  fttct, 
all  statements,  acts,  and  declarations  made 
by  any  of  the  parties  pending  the  commis- 
sion of  the  crime,  looking  towards  Its  con- 
summation, were  competent  evidence  agaUist 
each  and  every  conspirator.  People  v.  Lov- 
ren,  U»  CaL  88,  01,  51  Pac.  22,  638;  People 
T.  Holmes,  118  Cal.  444,  456,  50  Pac.  675; 
People  V.  CluUa,  187  Pac.  46. 

[4,  (]  The  court  admitted,  over  the  objec- 
tion of  the  defendant,  testimony  of  the  prose- 
cutrix that  after  Cinlla  bad  finished  the  acts 
of  sexual  intercourse  with  her,  she  was  al- 
lowed by  him  to  leave  the  bedroom,  and  go 
into  the  kitchen  of  the  house.  Several  of  the 
conspirators  were  there,  and  when  she  cried 
and  asked  for  her  parents  she  was  told  that 
she  should  now  be  ashamed  to  have  them 
see  her.  Mrs.  Mona  Mazzurco  then  had  a 
conversation  with  the  girl,  the  purport  of 
which  was  that  as  Clulla  had  accomplished 
his  purpose  with  her,  she  was  disgraced,  no 
other  man  would  ever  care  for  her,  or  want 
to  marry  her,  and  she  should  marry  Clulla. 
The  defendant  was  not  present  during  these 
conversations,  and  now  contends  that  the 
admission  of  this  evidence  was  error,  as  be- 
ing hearsay,  not  connected  with  the  defend- 
ant, and  a  narration  of  something  that  hap- 
pened after  the  commission  of  the  rape. 
Whenever  the  objective  of  a  conspiracy,  in 
which  several  persons  participate,  is  at  an 
end,  the  conspiracy  terminated,  and  the 
crime  has  been  committed,  the  admissions  of 
coconspirators  are  not  admissible  against 
others  (People  v.  Oldham,  111  Cal.  648,  653, 
44  Pac.  312),  but  the  facts  and  circumstances 
here  raised  a  question  for  the  jury  to  decide 
as  to  when  the  conspiracy.  If  any  there  was, 
terminated,  and  whether  the  raping  of  the 
prosecutrix  by  Clulla  was  not  merely  a  part 
of  the  design,  and  one  advance  in  the  at- 
tempt to  force  her  to  marry  him.  People  v. 
Holmes,  supra,  118  Cal.  450,  50  Pac.  675. 
There  were  apparently  three  well-defined 
steps  in  the  method  of  procedure  followed  by 
the  defendant  and  his  associates.  The  first 
was  kidnapping  the  girl.  The  second  was 
putting  her  in  Ciulla's  embraces.  The  third, 
the  attempted  Ingenious  consummation  of  the 
plan,  was  to  break  down  the  girl's  resistance, 
while  she  was  virtually  a  prisoner  In  appel- 
lant's house,  and  laboring  under  the  mental 
and  physical  distress  caused  by  the  treat- 
ment she  had  undergone,  by  representing  to 
her  that  she  was  forever  shamed  and  dis- 
graced, in  the  sight  of  her  parents,  and  the 
whole  world,  and  could  only  save  herself 
from  her  humiliation  by  marrying  CiuUa. 
The  appellant  united  his  own  persuasive 


efforts  with  those  of  the  other  conspirators, 
after  the  rape,  and  following  the  conversa- 
tion the  girl  had  with  Mona  Mazzurco.  In 
his  talks  with  her,  he  tried  to  impress  her 
with  "the  chances"  she  was  throwing  away 
if  she  rejected  Clulla.  He  also  attempted  to 
force  the  girl  into  writing  untrue  statements 
explaining  her  absence  from  work,  to  be  de- 
livered to  her  parents  and  sister.  The  fur- 
ther progress  of  the  conspiracy  was  abruptly 
terminated  by  the  timeljr  arrival  at  appel- 
lant's ranch  of  the  girl's  brother,  and  a  dep- 
uty sherUT,  who  rescued  the  prosecutrix  from 
her  pitiful  predicament  before  any  further 
indignities  were  suffered  by  her.  The  testi- 
mony as  to  the  conversations  immediately 
after  the  rape  was  therefore  properly  ad- 
mitted. 

[6]  Appellant  complains  that  the  court 
placed  an  undue  restriction  upon  his  exami- 
nation of  the  prosecutrix.  It  appears  that 
the  girl  testified  upon  the  preliminary  exami- 
nation and  at  the  trial  of  CiuUa,  who  was 
convicted  of  two  offenses,  kidnapping  and 
rape.  People  v.  CiuUa,  187  Pac.  46,  and  187 
Pac.  49.  It  was  the  contention  of  the  appel- 
lant that  at  the  trial  of  this  case,  on  direct 
examination,  she  gave  testlmany  more  ex- 
plicitly connectinE  him  with  the  affair,  and 
testified  to  matters  relating  to  him,  not  re- 
ferred to  by  her  In  her  testimony  at  the  trial 
of  Clulla.  On  cross-examination,  and  for  the 
purpose  of  getting  before  the  jury  the  fact 
that  the  girl  had  not  before  made  these  state- 
ments, counsel  for  appellant  started  to  read 
to  her  at  some  length  her  testimony  given 
upon  the  Clulla  examination  and  trial.  Up- 
on being  checked  by  the  court,  cotmsel  then 
repeated  to  her  various  portions  of  the  testi- 
mony given  on  her  direct  examination  at  the 
trial  of  appellant,  and  asked  her  If  she  so 
testified  at  the  examination  or  trial  of  Clulla. 
The  court  sustained  the  objection  of  the  dis- 
trict attorney,  upon  the  ground  that  the  ques- 
tions were  incompetent,  irrelevant,  and  Im- 
material In  their  nature,  and  that  proper 
foundation  had  not  been  laid,  to  wit,  the  pro- 
duction and  presentation  to  the  witness  of  a 
transcript  of  her  previous  testimony,  show- 
ing she  had  so  testified.  For  the  obvious  rea- 
son that  no  such  record  existed,  the  appellant 
could  not  comply  with  the  court's  danand. 
There  was  no  foundation  for  this  objection 
and  ruling.  It  was  not  contended  that  the 
witness  had  so  testified.  On  the  contrary, 
the  cross-examination  was  to  the  point  that 
she  had  not,  and  to  elicit  the  reason  why  she 
had  not,  and  an  explanation  of  her  presoit 
testimony.  The  questions  were  not  by  way  of 
Impeachment,  but  were  more  to  test  the  cred- 
ibility of  the  witness,  and  her  attitude  and 
fairness  toward  this  defendant  Had  the 
answers  been  allowed,  the  explanation  of  the 
witness  might  have  been  full,  complete,  and 
satisfactory.  She  might,  for  instance,  have 
said  that  she  was  not  interrogated,  on  the 
previous  occasions,  upon  the  subject  at  all. 
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At  most  the  qnestlong  were  but  preliminary 
In  th^r  nature,  and  only  aa  tbe  witness  an- 
awo^,  and  depending  upon  the  cbaracter 
of  her  answers,  might  questions  by  way  of 
direct  impeachment  have  followed.  The  ml- 
Inga  of  the  conrt  constltnted  an  unwarranted 
curtailment  of  legitimate  cross-examination. 
People  T.  Jones,  160  Cal.  868,  365,  117  Pac. 
176;  People  ▼.  Hart,  ISS  CaL  261,  266,  94 
Pac.  1042. 

(I,  I]  Since  the  conTlctlons  In  the  two  cas- 
es last  dted  were  set  aside,  and  the  Judg- 
ments reversed  iqxHi  the  ground  of  preju- 
dicial error  In  unduly  restricting  cross-ezaml- 
nation,  section  4%  of  artide  6  of  the  state 
CoDstitatlon  has  bem  adopted.  That  section 
abrogates  the  old  rule  that  prejudice  Is  pre- 
sumed from  any  error  of  law.  People  v. 
O^ryan.  166  Gal.  66,  66,  ISO  Pac.  1042.  It 
la  no  longer  the  case  that  Injury  Is  presumed 
from  error;  the  Injury  must  appear  affirma- 
tively to  the  mind  of  the  court  after  an  ex- 
ainlBatl<»  of  the  entire  cause^  indndlng  the 
evidence,  or  from  the  nature  of  the  error  it- 
self. Vallejo,  etc.,  B.  R.  Co.  v.  Reed  Orchard 
Ca,  160  CaL  64S,  664,  147  Pac.  238.  Unless 
from  such  examination  it  affirmatively  ap- 
pears that  a  substantial  Injury,  as  well  as 
error,  has  resulted,  the  Judgment  must  be 
sustained.  People  v.  Merritt,  18  Cal.  App. 
58.  66,  122  Paa  839,  844.  Except  In  the  in- 
st^nces  we  are  now  considering,  no  error  In- 
cumbers the  record  In  this  cause.  Except, 
also.  In  those  particulars,  the  defendant  was 
granted  a  very  wide  latitude  In  his  cross- 
exaxninatlon  of  the  complaining  witness.  In 
view  of  the  evidence,  which  we  must  take 
Into  consideration,  and  which  we  think  was 
amply  sufficient  to  clearly  establish  the  guilt 
of  the  defendant  to  the  satisfaction  of  the 
Jnry,  and  to  warrant  the  omvictlon  of  tbe  de- 
f^idant,  we  are  unable  to  perceive  how  ap- 
pellant was  prejudicially  Injured  by  the  rul- 
ing of  the  court 

Tbe  Judgment  Is  affirmed. 

We  concur:  RICHARDS,  J.;  KINSEUi, 
Jodce  nro  tern. 


(49  CaJ.  Apv.  332) 

SMART  V.  S08EY,  Coastabis  of  Paaadaaa  Tp. 
(Civ.  3286.) 

(District  Court  of  Appeal,  Second  District, 
Division  1,  California.    Sept.  20,  1920.) 

I.  Exsentioa  «=»t4l,  149— Levy  hsid  not  kept 
food  where  goods  let  Inventoried  nor  prop- 
srfy  oared  for. 
There  is  a  failnre  to  keep  good  a  levy  on 
goods  in  a  itore,  thus  letting  in  a  chattel  mort- 
gage,  made  and  recorded  after  the  levy,  but 
before  such  failnre,  the  articles  not  being  in- 
ventoried and  niarked  or  removed,  bnt  remain- 
ing in  tbe  store;    the  owner  retaining  posses- 
sion of  the  key,  and  the  person  placed  in  charge 


as   keeper  by  the   officer   staying  In   another 
part  of  the  city  at  night. 

2.  Chattel   mortgagee  ^=332  —  Consideration 
for  mortgage  of  seized  property  shown. 

Finding  in  action  by  chattel  mortgagee 
against  an  officer  for  taking  the  chattels  cm 
execution  against  tLe  mortgagor  without  pay- 
ing plaintiff  the  amonnt  of  the  mortgage  debt, 
as  required  by  Civ.  Code,  {  2960,  that  the 
mortgage  given  to  plaintilf,  who  was  financing 
the  execution  debtor,  was  without  considera- 
tion, luld  not  snstained  by  the  evidence. 

3.  Exeoutlon  «s>  1 29— Payment  raqulrsd  by  of* 
iosr  of  mortgage  given  between  lovles. 

The  lien  of  plaintUTa  chattel  mortgage  hav- 
ing attached  after  the  first  levy  on  the  chat- 
tels of  an  execution  which  was  not  kept  good, 
but  before  the  second  levy,  there  attached  the 
duty,  under  Civ.  Code,  {  2969,  of  the  officer 
before  taking  mortgaged  chattels  under  ex- 
ecution to  pay  to  the  mortgagee  the  amount  of 
the  mortgage  debt. 

4.  Execution  «s>47 1— Debtor  shown  owner  of 
•sized  property. 

In  view  of  contract  of  plaintiff  to  fnmish 
the  execution  debtor  finances  for  his  soap  busi- 
ness on  the  security  of  his  cans,  etc.,  held  that 
a  finding  in  action  for  damages,  that  plaintiff 
was  not  the  owner  of  cans  levied  on  by  a  third 
person,  which  were  ordered  by  plaintiff,  billed 
to  him,  and  at  his  direction  delivered  at  the 
place  of  basinesa  of  such  debtor,  was  snstain- 
ed by  the  evidence. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    L.  H.  Valentine,  Judge. 

Action  by  E.  W.  Smart  against  J.  C.  Sosey, 
Constable  of  Pasadena  Township.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

M.  B.  Butler,  of  Pasadena,  for  appellant 
Wilton  W.  Webster,  Leonard  L.  Rlccaidl, 

and  Edward  R.  MiUikai,  all  of  Pasadena, 

for  reqiODdent 

CONRET,  P.  J.  Action  to  recover  dam- 
ages for  wrongful  conversion  of  personal 
property.  The  first  count  of  the  complaint 
is  based  upon  the  alleged  wrongful  action  of 
the  defendant,  as  constable,  In  seizing  and 
holding  and  selling  nnder  execution  certain 
personal  property  whldi  was  subject  to  a 
chattel  mortgage  in  favor  of  the  plalntlS, 
without  compliance  with  the  provisions  of 
section  2969  of  the  Civil  Code,  which  is  «S' 
follows: 

'before  tbe  property  Is  so  taken,  the  officer 
must  pay  or  tender  to  the  mortgagee  the 
amount  of  the  mortgage  debt  and  interest  or 
mnst  deposit  the  amount  thereof  with  the 
county  derk  or  treasurer,  payable  to  the  order 
of  the  mortgagee." 

The  second  cause  of  actica  Is  for  the 
wrongful  taking  of  certain  other  personal 
property  under  the  same  execution,  said  per^ 


»For  other* 


I  see  Mune  tople  and  KBT-NUUBER  In  all  Key-Numbered  OlseeU  end  Indexe* 


Digitized  by 


Google 


168 


193  PACiriO  BBPOBTEB 


(Cal. 


■onal  property  1>elng  alleged  to  be  the  proper- 
ty of  the  plaintiff.  Jndgment  in  favor  of  the 
defendant,  from  which  Judgment  the  plaintiff 
appeala 

On  the  20th  day  of  January,  19191  Charles 
I..  Hixson  entered  Into  a  contract  with  the 
plaintiff  relating  to  the  manufacture  and 
sale  by  Hizson  of  certain  merchandise  to  be 
known  as  Hixson's  Hansoap.  It  was  provid- 
ed that  Smart  "agrees  to  furnish  the  neces- 
sary finances  to  establish  and  carry  on  the 
manufacture  of  Hixson's  Hansoap,  upon  se- 
curity on  the  stock  of  manufactured  goods, 
raw  materials,  cans,  cases,  fixtures  and 
equipment,  as  may  be  necessary  from  time  to 
time."  On  the  21st  day  of  April,  1919,  the 
sums  of  money  advanced  by  the  plaintiff  to 
HLsson  amounted  to  $500,  all  of  which,  on 
the  25th  day  of  Apill,  remained  unpaid.  At 
9  o'clock  a.  m.  of  April  25, 1919,  the  defend- 
ant, as  constable  and  acting  under  an  execu- 
tion Issued  upon  a  Judgment  rendered  In  an 
action  wherein  the  State  Bank  of  Pasadena, 
a  corporation,  was  plaintiff  and  Hlxson  was 
defendant,  levied  upon  all  of  the  property 
described  in  the  complaint.  At  18  minutes 
after  1  o'clock  on  that  day,  the  chattel  mort- 
gage which  had  been  that  day  executed  by 
Hizson  In  favor  of  the  plaintiff  upon  the  per- 
sonal property  described  In  the  first  cause  of 
action  stated  in  the  complaint  herein,  was 
duly  recorded.  At  the  time  of  the  execution 
and  recording  of  this  mortgage  th^  plaintiff 
had  received  information  from  Hizson  that 
the  execution  levy  had  heen  made.  It  thus 
appears  that  at  the  time  of  recording  of  the 
mortgage  the  execution  was  in  existence  as 
a  lien  on  Hixson's  said  property  prior  in 
right  to  the  plaintiff's  mortgage.  The  court 
found  that  all  of  the  pr(q;)erty  attached  was 
and  remained  in  the  custody  of  the  defend- 
ant under  and  by  virtue  of  said  writ  of  exe- 
cution from  the  time  when  said  levy  was 
made,  except  that  on  the  28th  day  of  April, 
1919,  the  plaintiff  and  Hixson  wrongfully 
and  fraudulently  seized  and  carried  away  a 
certain  Ford  automobile,  which  was  part  ot 
the  attached  property,  against  the  will  of  the 
defendant  and  without  hla  knowledge  or  con- 
sent, and  that  the  3d  day  of  May,  1919,  the 
defmdant  found  said  automobile  at  the 
place  to  which  it  bad  been  taken  by  the 
plaintiff,  and  took  and  retained  possession 
thereof  until  the  time  when  he  made  sale 
of  the  property  seized  by  him  under  tlie  ex- 
ecution. 

[1]  The  evidence  is  not  sufficient  to  sustain 
the  finding  last  above  mentioned.  The  facts 
as  shown  by  the  evidence  are  undisputed. 
On  making  the  levy  on  April  26th  the  de- 
fendant placed  in  charge  as  keeper  one  Wil- 
liam Perdue.  This  was  on  Friday,  April 
26,  at  9  o'clock  a.  m.  The  property  was  left 
In  the  place  of  business  of  Hixson,  and  the 
key  remained  In  Hixson's  possession.     No 


other  lock  or  k^  was  placed  on  the  premis- 
es by  the  defendant  On  Saturday  night  Oie 
keeper  slept  in  a  downtown  hotel  in  the  dty 
of  Los  Angeles,  and  on  Sunday  night  in  an- 
other downtown  hotel  in  that  city,  each  ho- 
tel being  located  in  a  part  of  the  city  dif- 
ferent from  that  of  Hixson's  inremises.  On 
Monday  evening  at  7  o'clock,  neither  the  de- 
fendant nor  the  keeper  being  present  on  th» 
premises,  the  plaintiff  took  the  automobile 
away  to  another  part  et  the  dty.  On  these 
facts  we  think  it  follows  as  a  matter  of  law 
that  the  lien  of  the  execution'  ceased  to  ex- 
ist as  against  the  plaintiff,  or,  at  least,  that 
it  became  subsequent  and  subject  to  the 
plaintiff's  mortgage.  On  the  2d  day  of  May 
the  plaintiff  served  upon  the  defendant  no- 
tice of  his  mortgage  claim,  and  demanded 
that  defendant  pay  the  amount  of- the  mort- 
gage debt  or  release  the  property  from  exe- 
cution. The  nature  of  the  possession  and 
custody  essential  to  the  validity  of  an  exe- 
cution is  indicated  by  the  statement  "that 
It  shall  be  such  'a  custody  as  to  enable  an 
officer  to  retain  and  assert  his  power  and 
control  over  the  property,  and  so  that  it  can- 
not probably  be  withdrawn,  or  taken  by  an- 
other, wltliout  his  knowing  it."  Freeman  on 
Executions  (3d  Ed.)  {  262.  In  the  instant 
case,  the  absence  of  the  keeper  abandoned 
the  property  to  the  control  of  the  debtor. 
The  articles  were  not  locked  up,  they  wete 
not  inventoried  or  marked,  or  seasonably  re- 
moved. Under  these  circumstances  the  levy 
could  not  have  operated  to  defeat  a  subse- 
quent execution.  Dutertre  v.  Drlard,  7  CaL 
549.  The  property  could  have  been  sold  by 
Hixson  to  an  innocent  purchaser,  and  the 
title  would  have  passed  to  the  purchaser 
free  from  the  Uen  of  this  execution.  We  see 
no  reason  why,  under  like  conditions,  an  ex- 
isting mortgage  lien  would  not,  by  force  of 
the  abandonment  of  the  execution,  immedi- 
ately acquire  priority  against  it 

[2,  3]  The  court  found  that  the  mortgage 
was  made  without  consideration,  and  wlUi 
the  sole  intent  and  purpose  on  the  part  of 
both'  the  mortgagor  and  mortgagee  of  hinr 
derlng,  delaying,  and  defrauding  the  credi- 
tors of  Hixson,  particularly  the  Judgment 
creditor  in  whose  favor  said  execution  waa 
issued.  The  evidence  does  not  sustain  this 
finding.  We  have  mentioned  the  fac^j  shov- 
ing the  actual  existence  of  the  indebtednesa 
for  which  the  mortgage  was  given.  There  la 
no  evidence  of  Insolvency  of  Hixson,  nor  o£ 
any  fact  which  would  interfere  with  Ida 
right  to  give  or  the  right  of  plaintiff  to  m- 
ceive  the  chattel  mortgage  which  was  ex«»- 
cuted  to  secure  that  indebtedness.  The  af- 
fect of  the  failure  to  keep  good  the  levy  ot 
April  25th,  followed  by  a  new  seizure  of  tba 
property  on  April  29th  and  on  Afay  3d,  being 
times  when  the  mortgage  waa  an  existing 
recorded  lien,  waa  anch  that  it  became  the 
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dnty  of  tbe  defendant  to  comply  wltb  the 
proTlslong  of  section  2969  of  tbe  GItII  Code. 

[4]  Appellant  further  contends  with  re- 
spect to  his  second  canse  of  action  that  the 
court's  finding,  to  the  effect  that  tbe  plain- 
tiff was  not  the  owner  of  nor  entitled  to 
the  iwssessioa  of  the  soap  cans  described  in 
the  second  count  of  tbe  complaint,  is  not  sus- 
tained by  the  evidence.  The  evidence  shows 
that  those  cans  were  ordered  by  tbe  plaintiff, 
billed  to  btm,  and  by  his  direction  delivered 
at  Hlxson's  place  of  business.  Taking  these 
facts  In  connectlbn  with  tbe  existing  con- 
tract between  tbe  plaintiff  and  Hizson,  we 
think  that  there  was  evidence  sufficient  to 
sustain  tbe  court's  finding  as  to  this  matter. 
The  contract  is  fairly  open  to  tbe  construc- 
tion that  materials  of  that  kind,  when  pur- 
chased and  delivered  at  said  place  of  busi- 
ness, were  by  the  parties  intended  to  be  and 
thus  became  tbe  property  of  Hizson. 

Tlie  judgment  Is  reversed. 

We  concur:    SHAW,  J. ;  JAMES,  J. 


order,  under  our  law,  Is  not  appealable.    Sec- 
tion 963,  Ck)de  Civ.  Proc. 
The  attempted  appeal  Is  dismissed. 


We  concur: 
JjEBl,  J. 


riNI>AYSON,  P.  J.;    WEL- 
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(49  Cal.  App.  320 

PACIFIC    SEASIDE    HOME    FOR    CHIL- 
DREN V.  NEWBERT  PROTECTION 
DIST.     (Civ.  3211.) 

(District  Court  of  Appeal,  Second  District,  Di- 
▼iaion  2,  Califomia.    Sept.  20,  1920.) 

Appeal  and  error  «=>70(2)— Order  sustaining 
demqrrer  to  amended  oomplaint  not  appeal- 
able. In  abaenoe  of  Jttdgment. 
Order  snstaininK,  withoat  leave  to  amend,  a 
general   demurrer   to   amended   complaint,    no 
Judgment   being   given,   made,   or   entered,   is 
not  appealable  under  Code  Civ.  Proc.  }  963. 

Appeal  from  Superior  Court,  Orange  Oonnr 
ty;   Z.  fi.  West,  Judge. 

Action  by  tbe  Pacific  Seaside  Home  for 
Children  against  the  Newbert  Protection 
District  From  an,  order  sustaining  a  de- 
murrer to  tbe  complaint,  plaintiff  appeals. 
Appeal  dismissed.  , 

James  Donovan,  of  Xxm  Angeles,  for  appel- 
lant. 

Clyde  Bishop,  of  Santa  Ana,  for  respond- 
ent. 

THOMAS,  J.  In  this  action  damages  are 
sought  for  an  alleged  interference  by  the 
defendant  with  the  natural  flow  of  the  wa- 
ters of  tbe  Santa  Ana  river, 

There  was  served  and  filed  a  third  amend- 
ed complaint,  to  which  a  general  demurrer 
was  interposed  and  sustained  without  leave 
to  amend.  No  Judgment  was  given,  made, 
or  entered.  The  attempted  appeal  is  from 
the  order  sustaining  the  demurrer.    Such  an 


(District  Court  of  Appeal,  Second  District, 
Division  1,  California.  Sept  11,  1920. 
Hearing  Denied  by  Supreme  Court  Nov.  0. 
1920.) 

I.  Limitation  of  actions  «s>l43(6)— Mort- 
gage a  contraet  which  can  be  extended  by 
acknowledgment  of  grantee  of  mortgagor. 
Notwithstanding  Civ.  Code,  g  2911,  declar- 
ing a  lien  extinguished  by  lapse  of  time  within 
which  an  action  can  be  brought  on  the  prin- 
cipal obligation,  the  mortgaged  property  hav- 
ing been  conveyed  by  the  mortgagor,  the  note 
and  mortgage  are  to  be  considered  as  separate 
contracts,  so  that,  though  action  on  tbe  note  be 
barred,  the  grantee,  having  in  writing,  signed 
by  bim,  as  required  by  Code  Civ.  Proc.  {  800, 
aclcnowledged  the  existence  of  the  mortgage,  it 
is  extended  or  continued  for  purpose  of  mere 
foreclosure  action. 

2.  Limitation   of   actions   «=3 1 46  (3)— Grantee 
of  mortgaged  land  held  to  have  acknowledg- 
ed contract  extending  time  for  foreclosure. 
The  grantee  of  land  on  which  was  a  mort- 
gage, by  continning,  after  tbe  statute  was  part- 
ly run,  to  send  his  checks  to,  and  drawn  in 
favor  of,  the  mortgagee,  and  stating  in  letters 
transmitting  them  that  they  were  in  payment 
of  the  interest  due  on  said  dates  on  the  mort- 
gage,  acknowledged  in   writing   the    existence 
of  the  contract  creating  the  Uen,  within  Code. 
Civ.  Proc.  !  360. 

Appeal  from  Superior  Court  San  Bernar- 
dino Coimty ;  J.  W.  Curtis,  Judge. 

Action  by  Harriet  W.  Cotcber  against  H. 
M.  Barton.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

C.  C.  Haskell,  of  San  Bernardino,  for  ap- 
pellant 

O.  E.  Chapman  and  Halsey  W.  Allen,  both 
of  Redlands,  for  respondent 

SHAW,  J.  Action  to  foreclose  a  mortgage. 
Judgment  went  for  plaintiff,  from  which  de- 
fendant appeals. 

It  appears  that  on  November  18,  1908,  the 
Security  Investment  Company  of  Redlands 
made  and  delivered  to  plaintiff  its  promissory 
note  In  the  sum  of  ?10,000,  payable  three  years 
after  said  date,  and  bearing  interest  at  the 
rate  specified  therein,  which  Interest  by  the 
terms  of  the  note  was  payable  quarterly.  On 
the  same  date  said  Security  Investment  Com- 
pany executed  and  delivered  to  plaintiff  a 
mortgage  on  the  real  estate  described  therein 
to  secure  tbe  payment  of  said  note,  which 
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mortgage  was,  on  the  19th  day  of  NoTcmber, 
1908,  duly  recorded  In  the  recorder's  ofSoe  of 
San  Bernardino  county,  wherein  the  real  es- 
tate described  was  situated.  Thereafter,  on 
September  27,  1911,  said  Security  Investmoit 
Company  executed  and  delivered  a  grant 
deed,  wherein  no  reference  to  the  mortgage 
was  made,  conveying  all  its  title  to  the  prop- 
erty in  qneation  to  defendant,  who  from 
thence  up  to  August  18,  1915,  at  regular 
quarterly  intervals  paid  to  plaintiff  the  in- 
terest as  called  for  by  the  terms  of  the  note. 
No  payments  on  account  of  accrued  interest, 
however,  were  made  subsequent  to  said  last- 
mentioned  date,  nor  were  any  payments  ever 
at  any  time  made  on  account  of  the  principal 
of  the  note.  The  original  complaint  to  fore- 
close the  mortgage  was  ffled  on  December  26, 
1918,  some  seven  years  after  the  maturity  of 
the  note,  which  according  to  its  terms,  became 
due  and  payable  November  18, 1911.  On  Jan- 
nary  27, 1919,  an  amended  complaint  was  filed 
wherein,  in  addition  to  the  usual  allegations 
found  in  complaints  for  the  foreclosure  of 
undx  Urns,  and  for  the  purpose  of  meeting  the 
bar  of  the  statute  of  limitations,  which  other- 
wise might  be  Invoked  by  demurrer  uix>n 
such  ground,  it  was  alleged  that  defendant, 
H.  M.  Barton,  on  February  18,  1916,  "ac- 
knowledged to  the  plaintiff  the  existence  of 
said  mortgage,  and  agreed  to  pay  th6  same; 
and  likewise  on,  to  wit.  May  17,  1915,  and 
again  on,  to  wit,  August  18,  1915,  said  de- 
fendant acknowledged  to  the  plaintiff  the  ex- 
istence of  said  mortgage  and  promised  to 
pay  the  same.  Said  acknowledgments  were 
contained  in  several  writings  signed  by  said 
defendant,  H.  M.  Barton" — all  of  which  al- 
.  legations  were  denied  by  defendant  in  bis 
answer,  in  addition  to  which,  as  a  defense  to 
fhe  cause  of  action,  he  alleged  that  the  cause 
<tf  action  set  up  In  the  amended  complaint 
was  barred  by  the  provisions  of  subdivision  1 
of  section  337,  subdivision  4  of  section  338, 
and  by  subdivision  1  of  section  839,  all  of 
fhe  Code  of  CivU  Procedure.  The  court,  upon 
the  issue  so  Joined  by  such  allegations  of  the 
complaint  and  denial  thereof,  found: 

"That  on  February  18,  1916,  May  17,  IVlo, 
and  Anguet  18, 1916,  the  defendant,  H.  M.  Bar- 
ton, acknowledged  to  the  plaintiff  the  ezisteoce 
of  plaintiff's  said  mortgage,  by  writing  letters 
on  said  dates,  signed  by  defendant  and  address- 
ed and  mailed  to  plaintiff,  Harriet  W.  Cotcher, 
and  received  by  her,  in  each  of  which  said  let- 
ters defendant  said  that  he  inclosed  check  for 
$176  interest  due  on  the  mortgage  on  the  Ox- 
ford Block,  meaning  the  mortgage  sued  on  in 
this  action.  That  each  of  said  letters  coiftained 
a  check  for  $175,  signed  by  defendant,  payable 
to  plaintiff,  and  the  same  were  received  by 
plaintiff  on  or  about  said  dates.  That  said 
letters  and  checks  contained  the  only  acknowl- 
edgment or  promise  to  pay  th«  note  and  mort- 
gage sued  on,  made  at  any  time  by  defendant." 

Upon  this  probative  finding  and  the  evi- 
dence adduced  In  support  thereof,  the  court, 
as  an  ultimate  fact,  found: 


"That  plaintiff's  cause  of  action  is  not  barred 
by  the  provisions  of  subdivision  1  of  section 
337,  or  of  subdivision  4  of  section  338,  or  of 
subdivision  1  of  section  339  of  the  Code  of 
Civil  Procedure." 

The  sole  contention  of  appellant  Is  that 
the  evidence'  is  insufficient  to  suntort  this 
finding. 

[1]  The  action  is  merely  to  foreclose  the 
lien  of  the  mortgage.  No  personal  Judgment 
Is  sought,  either  against  the  maker  of  the 
note  or  against  defendant,  and  since,  as  to 
the  maker  of  the  note,  in  the  absence  of  any 
facts  pleaded  tolling  the  statute,  or  acta  on 
its  part  constituting  an  acknowledgment  or 
promise  continuing  the  contract,  as  provided 
In  section  360,  Code  of  Civil  Procedure,  an 
action  to  recover  on  the  principal  obligation 
evidenced  by  the  note  was  ooncededly  barred 
when  the  complaint  was  filed,  appellant.  In- 
voking the  provisions  of  section  2911,  ClvU 
Code,  which  provides  that  "a  lien  is  extin- 
guished by  the  lapse  of  time  within  which, 
under  the  provisions  of  the  Code  of  Clvl) 
Procedure,  an  action  can  be  brought  upon  the 
principal  obligation,"  strenuously  insists  that, 
even  though  defendant  did  In  writing  signed 
by  him  acknowledge  the  existoice  of  the 
mortgage,  as  alleged,  an  action  to  foreclose 
the  mortgage  given  to  secure  its  payment  was 
likewise  barred.  In  other  words,  if  the  hold- 
er of  a  note  secured  by  a  mortgage  given  by 
a  third  party  allows  the  statute  to  run 
against  the  note,  then  and  in  such  case  no 
acknowledgment  or  promise  made  by  the 
mortgagor,  as  provided  In  said  section  360, 
could  be  deemed  evidence  of  a  continuing 
contract  as  to  the  mortgage.  We  cannot 
agree  with  appellant's  contention.  While  the 
mortgage  may  be  said  to  be  taddental  to  the 
note,  it  is  a  dlstlact  and  separate  contract 
Partlcvdarly  is  this  true  where,  as  here,  the 
mortgaged  property  has  been  conveyed  and  is 
held  by  one  other  than  the  maker  of  the  note 
and  mortgage.  The  note  is  a  contract  to  pay 
money.  While  the  mortgage  is  a  contract 
creating  a  Uen  upon  the  real  estate  described 
therein  to  secure  performance  of  an  act,  no 
personal  obligatlcni  to  perform  the  same  is 
hnplled  thereby.  Section  2890,  Civ.  Code. 
Facts  may  exist  which  toll  the  statute  as  to 
the  note,  as  where  the  maker  is  out  of  the 
state,  but  do  not  aK>ly  to  a  mortgagor  who  re- 
mains In  the  state.  Wood  v.  Ooodfellow,  43 
Cal.  186,  is  to  the  effect  that  where  third 
persons  have  acquired  interests  in  mortgaged 
property  subsequent  to  the  mortgage,  they 
may  invoke  the  aid  of  the  statute  of-  limita- 
tions as  against  a  mortgagee,  even  though  the 
mortgagor,  as  between  himself  and  the  mort- 
gagee, may  have  waived  its  protection.  Oth- 
er cases  illustrative  of  the  principle  are: 
Ward  V.  Waterman,  85  CaL  488,  507,  24  Pac. 
930;  Watt  v.  Wright,  66  CaL  202,  5  Pac.  91; 
George  v.  Butler,  26  Wash.  456,  67  Paa  263, 
67  L.  R.  A.  396.  90  Am.  St.  Reo.  756:  Gruner 
ly.  Westin,  66  Tex.  217, 18  S.  W.  612;  Sennin- 
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er  ▼.  Rowley,  138  Iowa,  617,  116  N.  W.  695, 
18  L.  R.  A.  (N.  S.)  223;  Sparks  v.  Pico,  22 
Fed.  Cas.  No.  13,211;  Foster  t.  Bowles,  138 
CaL  347,  71  Pac.  494. 

It  follows,  we  tbink,  that  as  subsequent 
grantee  of  tbe  mortgagor  defendant's  relation 
to  the  mortgage  was  the  same  as  though  he 
in  the  first  Instance  had  executed  the  same  on 
his  own  property,  thereby  creating  a  lien  as 
security  for  the  performance  of  the  obliga- 
tion of  tbe  Security  Investment  Company, 
maker  of  tbe  note ;  that  the  promissory  note 
evidencing  the  obligation  to  pay  the  money 
and  the  mortgage  creating  the  lien  must,  un- 
der the  circumstances,  be  deemed  separate 
and  distinct  contracts,  as  to  which  the  party 
to  either  contract,  without  affecting  the  right 
of  the  other  to  plead  the  statute,  might  con- 
tinue or  extend  the  contract  to  which  he  was 
a  party  by  complying  with  the  provisions  of 
said  section  360.  While  it  has  been  frequent- 
ly held,  as  provided  In  said  section  2911,  that 
tbe  lien  of  a  mortgage  Is  extinguished  when 
the  principal  obligation  is  barred.  In  none  of 
them,  so  tar  as  we  are  advised,  was  present- 
ed the  question  here  involved,  namely,  the 
ctmtinuance  or  extension  of  the  mortgage  lien 
by  written  acknowledgment  of  Its  existence 
to  a  time  beyond  that  when  the  principal  ob- 
ligation is  barred.  Hence  we  hold  that  such 
cases  are  not  applicable  to  the  facts  here 
presented. 

[2]  Since  we  bold  that,  notwithstanding 
the  note  was  barred,  the  mortgage  was  a  con- 
tract which  could  be  extended  or  continued, 
as  provided  in-  section  360,  the  next  question 
Is,  Were  the  acts  of  defendant  such  as  to 
Justify  tbe  court  in  concluding  that  It  was 
continued  and  the  action  thereon  taken  from 
the  operation  of  the  statute?  The  note  was 
barred  on  November  18,  1915.  It  appears 
without  contradiction  that  on  the  18th  days 
of  February,  May,  and  August,  1915,  defend- 
ant transmitted  to  plaintiff  his  checks,  drawn 
in  her  favor,  for  $175,  stating  In  letters  trans- 
mitting the  same  that  they  were  in  payment 
.of  the  Interest  due  on  said  dates  upon  the 
mortgage  in  question.  The  facts  thus  estab- 
lished are  Identical  with  those  involved  In 
Barron  v.  Kennedy,  17  Cal.  674,  except  In  the 
latter  case  the  action  was  against  the  mort- 
gagor, there  being  no  transfer  of  the  prop- 
er^, and  the  t)ayment  of  Interest  by  checks 
was  after  tbe  statute  had  fully  run  against 
the  note  and  mortgage.  In  deciding  this  case. 
Chief  Justice  Field,  speaking  for  the  court, 
aaid: 


"Part  payment  has  always  been  held  raffi- 
dent  to  take  the  debt,  on  which  it  is  made,  out 
of  the  statute.  Unless  accompanied  at  tha 
time  with  qualifying  declarations  or  acts  ou  tbe 
part  of  the  party  making  the  payment,  it  ia 
deemed  an  unequivocal  admission  of  a  subsist- 
ing contract  or  liability,  from  which  a  jury  is 
justified  and  bound  to  infer  a  new  promise. 
Tbe  authorities  are  uniform,to  this  point.  And 
it  matters  not  "whether  the  payment  be  either 
upon  the  principal  or  interest  of  the  debt-;" 
in  support  of  which  a  number  of  cases  are 
cited. 


The  language  here  used  was  quoted  with 
approval  in  Concannon  v.  Smith,  134  Cal.  14, 
66  Pac.  40,  wherein  it  is  further  held  that 
under  section  360,  supra,  the  "acknowledg- 
ment or  promise"  must  be  "contained  in  some 
writing  signed  by  the  party  to  be  charged." 
It  is  not  essential  that  the  acknowledgment  or 
promise  should  be  formal,  but  it  is  sufflcloit 
If  It  shows  the  writer  regards  or  treats  the 
contract  as  subsisting,  from  wblcfa  a  prom- 
ise may  be  Implied.  Manchester  v.  Braedner, 
107  N.  Y.  846,  14  N.  B.  411,  1  Am.  St.  Rep. 
829.  If  payments  of  Interest  so  made  after 
the  statute  has  fully  run  are  sufficient  to  re- 
new the  contract,  In  which  case  the  action  is 
upon  the  new  promise  (Rodgers  v.  Byers,  127 
Cal.  628,  60  Pac.  42),  it  is  equally  true,  we 
think,  that  where  such  paymmts  are  made 
prior  to  tbe  running  of  the  statute,  they  are 
likewise  sufficient  to  constitute  a  waiw  of 
the  statute  In  so  far  as  it  has  run,  and  to 
continue  the  contract  within  the  statutory 
time  from  the  date  when  such  acknowledg- 
ment of  the  existence  thereof  was  made  (Dern 
V.  Olsen,  18  Idaho,  358,  110  Pac.  164,  L.  R.  A. 
1915B,  1016,  Ann.  Cas.  1912A,  1),  in  which 
case  tbe  action  is  up<m  tbe  original  contract. 
Southern  Pacific  Co.  v.-Prosser,  122  Cal.  413, 
65  Pac.  145.  In  our  opinion,  the  defendant's 
checks  and  letters  written  to  the  plaintiff, 
wherein  he  stated  they  were  in  payment  of 
the  accrued  Interest  upon  the  mortgage,  were 
sufficient,  within  the  meaning  of  section  360, 
Code  of  Civil  Procedure,  to  constitute  an  ac- 
knowledgment in  writing  of  the  existence  of 
the  contract  creating  a  lien  upon  his  prop- 
erty, and  interrupt  the  running  of  the  statute 
in  bar  of  the  action,  thus  extending  the  time 
for  a  period  of  four  years  tvom  the  date  of 
such  acknowledgment. 
The  Judgment  Is  affirmed. 

We  concur:    OONRET,  P.  J.;  JAMBS,  J. 
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(49  Cal.  App.  296) 

SIMONS  et  al.  V.  PORTERFIELD  at  al. 
(Civ.  3217.) 

(District  CovLTt  of  Appeal,  Second  District,  Di- 
viBioii  2,  California.  Sept.  10,  1820.  Hearing 
Denied  by  Supreme  Court  Not.  15,  1920.) 

1.  Courts  <S=399( I)— Supreme  Court's  denial  of 
motlOB  to  dismi&s  appeal  binds  court  of  ap- 
peal. 

Denial  by  Supreme  Court  of  motion  to  dis- 
miss appeal  because  not  taken  in  time  is  bind- 
ing on  the  District  Court  of  Appeal. 

2.  Pledges  «s»24— Pledgee  talces  aonnegotlabia 
note  subject  to  all  defenses  of  malter  against 
payee. 

Trust  deed  nonnegotiable  notes,  executed 
by  owner  to  contractor  as  consideration  for 
performance  of  building  contract,  Md  subject 
to  owner's  offset  against  contractor  for  credits 
due  owner  by  contractor  on  nonperformance  of 
the  contract,  though  in  hands  of  contractor's 
pledgee,  the  pledgee  under  Code  Cir.  Proc.  { 
868,  having  talcen  notes  subject  to  all  defenses 
existing  in  favor  of  owner  against  contractor, 
notwithstanding  pledgee's  want  of  knowledge  of 
equities. 

3.  Bills  and  notes  ®s>3l5— Caveat  emptor  ap- 
pliea  to  transfer  »f  nonnegotiable  instruments. 

The  rule  of  caveat  emptor  applies  to  the 
transfer  of  nonnegotiable  instruments. 

4.  Appeal  and  error  ^=>67l(3)— Snfflolenoy  of 
findings  to  support  conclusions  of  law  only 
question  In  absence  of  evidence. 

Where  the  evidence  is  not  brought  up  on 
appeal,  the  question  for  the  court's  determi- 
nation is  whether  the  conclusions  of  law  are 
supported  by  the  findings  of  fact. 

5.  Apptaal  and  error  «=>907(2)>.Snincienay  of 
evidenoe  to  sustain  findings  of  faot  presumed 
la  absenoa  of  avldenoe. 

Where  the  evidenee  is  not  brought  up  on 
appeal,  the  facts  found  by  the  court  cannot  be 
challenge^  and  it  will  be  presumed  that  the 
evidence  was  sufBcient  to  sustain  each  finding, 
and  that  the  issues  were  correctly  decided. 

Appeal  from  Superior  Ck>nrt,  Los  Angelea 
County;    Charles  Wellborn,  Judge. 

CoQBoUdated  action  by  Oeorge  W.  Simons 
and  others  against  W.  L.  Porterfleld,  Mar^ 
garet  S.  Porterfleld,  and  another.  From 
judgment  rendered,  the  two  first  name^  de- 
fendants appeal.     Judgment  modified. 

Allen  &  AUen  and  W.  S.  Allen,  all  of 
Los  Angeles,  for  appellants. 

Perrry  F.  Backus,  of  Los  Angeles,  for  re- 
spondent Allen, 

WELLBB,  J.  This  is  a  consolidated  ac- 
tion inrolving  the  relative  rights  of  mort- 
gagee, beneficiary  under  a  trust  deed,  and 
mechanic's  lien  claimants. 

The  facts  necessary  to  an  understanding 
of  the  ccmtroversy  are  set  forth  in  the  find- 


ings of  ibe  court  It  appears  that  defend- 
ant W.  L.  Porterfleld  was,  on  October  14, 
1915,  the  owner  of  certain  real  property  In 
Long  Beach,  and  on  that  day  he  and  his 
wife  executed  a  mortgage  on  the  property 
In  favor  of  Harry  E.  Martin  for  the  sum  of 
$27,000,  which  mortgage  was  recorded  Octo- 
ber 20,  1916,  and,  on  October  25,  1915,  as- 
signed by  Martin  to  John  Watry,  the  latter 
paying  Martin  the  fnll  amount  of  the  note 
secured  by  the  mortgage.  ConcurrenUy  with 
the  execution  of  the  note  and  mortgage, 
Porterfleld  and  wife  also  executed  their 
note  for  $10,500,  and  secured  i>ayment  there- 
of by  a  trust  deed  on  the  property,  and  on 
April  25,  1916,  signed  another  note  for  |1.- 
000,  secured  by  the  same  trust  deed.  On 
October  15,  1915,  Porterfleld  entered  Into 
an  agreement  with  Martin,  by  the  terms 
of  which  the  latter  undertook  to  construct 
a  building  upon  the  premises  covered  by 
the  mortgage  and  trust  deed,  and  to  dear 
the  title  of  certain  other  liens  then  existing 
against  the  property.  These  agreements  on 
the  part  Of  Martin  constituted  the  only  con- 
sideration tof  the  execution  of  the  notes 
secured  by  the  mortgage  and  trust  deed. 

On  April  25,  1916,  Martin  borrowed  of 
John  Watry  the  sum  of  $9,500,  and  from 
Amanda  M.  Allen  the  sum  of  $2,000,  giving 
his  notes  for  these  amounts  to  the  respective 
parties,  and  as  security  he  pledged  the  two 
Porterfleld  trust  deed  notes.  At  the  time 
of  the  loan  of  the  $2,000  made  by  Amanda 
M.  Allen,  she  did  not  know  of  the  contract 
between  Porterfleld  and  Martin,  or  that  the 
building  was  being  constructed.  Martin 
failed  to  complete  his  c<mtract  according 
to  its  terms,  and  as  the  result  Porterfleld 
became  entitled  to  credits  against  him  in 
excess  of  the  amount  of  the  trust  deed 
notes. 

In  its  conclusions  of  law  the  court  ad- 
judged the  foreclosure  of  the  $27,000  mort- 
gage ;  that  the  assignment  of  the  trust  deed 
notes  was  subject  to  the  equities  in  favor 
of  Porterfleld,  so  far  as  Watry  was  con- 
cerned, but  not  as  against  Amanda  M.  Allen ; 
and  ordered  that  the  proceeds  of  the  sale 
of  the  property  be  first  applied  to  the  sat- 
isfaction of  the  mortgage,  and  next  to  the 
payment  to  Amanda  M.  Allen  of  the  amount 
found  due  on  her  $2,000  note.  This  appeal 
is  from  that  portion  of  the  decree  adjudg- 
ing the  dalm  of  Allen  to  be  superior  to  the 
offset  of  Porterfield  with  relation  to  the 
trust  deed  notes. 

The  notice  of  appeal  also  states  that  it 
is  taken  from  an  order  denying  the  motion 
of  Porterfield  to  enter  a  different  Judgment 
on  the  findings;  but  we  flnd  nothing  in  the 
record  filed  here  upon  which  we  can  act. 
Neither  the  notice  of  motion  nor  the  order 
made  appear  In  the  transcript     However, 
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ttilB  Is  not  material,  as  the  same  result  may 
be  accomplished  cm  the  appeal  from  the  Judg- 
ment. 

[1]  Respondent's  counsel  devotes  much  of 
his  brief  to  an  argnment  against  the  consld- 
eiatlon  of  the  appeal,  for  the  reason  that 
It  was  taken  too  late.  A  motion  to  dismiss 
was  made  In  the  Supreme  Court  and  denied ; 
and  we  are  bound  by  that  action. 

[2, 3]  It  Is  contended  by  appellants  that 
the  court  erred  In  adjudging  the  lien  of 
Amanda  M.  Allen  on  the  trust  deed  notes 
to  be  superior  to  the  offset  of  Porterfleld 
as  against  Martin,  the  payee  of  the  notes. 
We  think  this  contention  must  be  sustain- 
«d.  As  will  appear  from  the  findings,  the 
trust  deed  notes  were  executed  In  consider- 
ation of  the  agreement  made  by  Martin  at 
the  time,  a  compliance  with  which  on  his 
part  was  prerequisite  to  his  right  to  recover 
on  the  notes.  Having  failed  to  complete 
bis  contract,  for  which  the  notes  were  ex- 
ecuted in  payment,  he  would  not  be  en- 
titled to  maintain  an  action  against  Porter- 
fleld on  the  notes.  As  the  notes  were  found 
to  be,  and  were,  in  fact,  nonnegotiable, 
Allen  took  the  assignment  in  pledge  sub- 
ject to  all  defenses  existing  in  favor  of  the 
makers  against  the  payee,  her  assignor. 
Section  368,  Code  Olv.  Proa;  McKenney 
V.  Ellsworth,  165  Oal.  826.  i  The  fact  that 
the  pledgee  had  no  knowledge  of  the  ex- 
isting equities  of  Porterfleld  makes  no  dif- 
ference, as  the  rule  of  caveat  emptor  ap- 
plies to  the  transfer  of  nonnegotiable 
instruments.  National  Hardware  Co.  t. 
Sherwood,  165  Cat.  1,  130  Pac.  881. 

[4]  Bespondent  argues  that,  because  tiie 
evidence  is  not  brought  up,  we  cannot  con- 
sider the  proposition  raised  on  this  appeal. 
The  record  ^ows  the  facts  as  found  by. 
the  court,  and  the  conduslons  drawn  from 
the  findings.  Tbe  question  for  our  deter- 
mination is  whether  the  conclusions  of  law 
are  supiwrted  by  the 'findings  of  fact  The 
transcript  contains  suffidoit  data  for  that 
porpose. 

[I]  The  facts  found  by  the  court  are  not, 
and  cannot  be,  challoiged  In  this  proceed- 
ing. It  must  be  presumed  that  the  evidence 
was  suflldent  to  sustain  each  finding  made, 
and  that  the  Issues  were  correctly  decided. 
From  the  record  It  appears  that  the  trust 
deed  notes  were  nonnegotiable,  that  at  the 
time  of  the  pledge  to  Amanda  M.  Allen 
there  were  offsets  existing  in  favor  of  Por- 
terfleld against  Martin,  the  payee,  and  that 
Allen  loaned  $2,000  to  Martin,  taking  the 
notes  as  security  for  the  payment  of  her 
loan,  without  actual  knowledge  of  the  exist- 
ence of  the  claims  of  Porterfleld.  This  state 
of  facts  did  not  warrant  the  court  In  ad- 
judging her  lien  to  be  paramount  to  the  set- 
off which  was  awarded  to  Porterfleld  by  the 
Judgment. 


The  superior  court  Is  therefore  directed 
to  modify  Its  Judgment  In  accordance  with 
the  views  herein  expressed. 


We  concur: 
AS,  J. 


FINLAYSON,  P.  J.;  THOM- 


PEOPLE  V.  MAYEN. 


(4$  Cal.  App.  314) 

(Cr.  741.) 


(District  Court  of  Appeal,  Second  District,  IM- 
vision  2,  California.    Sept.  18,  1920.) 

1.  Criminal  law  ^=9 1084— Defendant  has  right 
to  stay  pending  application  for  oartlfloate  of 
probable  cause. 

Where  the  trial  Judge  revoked  a  certificate 
of  probable  cause  granted  by  him.  the  appel- 
late court  has  no  discretion,  but  must  grant  a 
stay  of  execution  uDtil  defendant  can  exercise 
the  right  granted  him  by  Pen.  Code,  {  1243, 
to  apply  to  a  jastioe  of  the  appellate  court  for 
a  certificate  of  probable  cause,  which  can  only 
be  done  after  the  record  on  appeal  is  transmit- 
ted to  the  appellate  court. 

2.  Criminal  law  «s>l073.  1084-Attcmpt  to 
escape  does  not  defeat  dsfsndanfs  right  to 
stay  of  execution. 

An  nnsncceasful  attempt  by  one  convicted 
of  a  felony  to  escape  from  the  county  Jail  does 
not  deprive  him  of  his  right  to  a  certificate  of 
probable  cause,  if  there  was  room  for  honest 
difference  of  opinion  as  to  error  in  the  record, 
nor  of  his  right  to  a  stay  of  execution  until  he 
can  apply  to  a  Justice  of  the  appellate  court 
for  sncb  certificate. 

Fred  H.  Mayen  was  convicted  of  a  felony, 
and  he  applies  for  a  stay  of  execution  of 
sentence  until  he  can  apply  to  the  appel- 
late court  for  a  oertlflcate  of  probable  cause 
after  the  record  is  transmitted  to  that  coart. 
Stay  of  execution  ordered. 

John  S.  Cooper,  of  Los  Angeles,  for  peti- 
tioner. 

W.  a  Doran,  of  Los  Angeles,  and  wi  J. 
Clark,  for  the  People. 

PER  CURIAM.  Tbe  defendant  in  this 
case  was  convicted  of  a  felony,  and  sentenc- 
ed to  the  state's  prison  at  San  Quentln. 
niereafter,  defendant  having  taken  an  ap- 
peal to  this  court,  the  Judge  of  the  trial 
court  Issued  a  certificate  of  probable  cause. 
Thereafter  the  Judge  of  the  court  below  re- 
voked his  certificate  of  probable  cause.  De- 
fendant thereupon  applied  to  this  court  for 
a  stay  of  execution  of  the  sentence  until 
such  time  as  he  can  lawfully  apply  to  a 
Justice  of  this  court  tor  a  certificate  of 
probable  cause,  that  is,  until  the  record  an 
his  appeal  shall  have  been  transmitted  to 
this  court. 

[1]  We  are  constrained  to  the  view  that, 
under  the  authority  of  People  v.  Lane,  06 
Cal.  696,  81  Pac.  680,  and  People  y.  Qal- 
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lanar,  144  Cal.  656,  79  Pac.  378,  we  hare 
no  discretion  in  the  matter,  but  must  grant 
the  stay  of  execution  until  defendant  can 
ezerdse  the  right  granted  him  by  section 
1243  of  the  Penal  Code,  i.  e.,  the  right  to 
aK>ly  to  a  justice  of  this  court  for  a  cer- 
tificate of  probable  cause. 

[2]  It  has  been  suggested  by  the  district 
attorney  that,  subsequent  to  defendant's 
conviction  and  while  he  was  confined  in  the 
county  Jail  in  the  custody  of  the  sheriff, 
he  attempted  to  escape.  In  our  opinion,  If 
there  be  probable  cause  for  the  appeal,  L 
e.,  if  there  is  room  for  an  honest  difference 
of  opinion  as  to  the  existence  of  any  prej- 
udicial error  in  the  proceedings  leading  to 
conviction,  an  unsuccessful  attempt  to  es- 
cape does  not,  per  se,  deprive  the  defendant 
of  his  right  to  the  certificate  of  probable 
cause;  and,  if  an  attempt  to  escape  does 
not  of  itself  deprive  a  defendant  of  the 
right  to  the  certificate  of  probable  cause, 
it  does  not  deprive  him  of  his  right  to  stay 
of  execution  until  such  time  as  he  may  prop- 
erly present  to  a  Justice  of  this  court  hts 
application  for  the  certificate.  For  these 
reasons  we  have  ordered  a  stay  of  execu- 
tion until  the  record  on  appeal  shall  have 
been  transmitted  to  this  court. 


(49  Cal.  App.  my 

PEOPLE  V.  GAVIN.    (Cr.  896.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    Sept.  16,  1920.) 

1.  Criminal  law  <S=s>l  1 10(6)— Remsdy  for  omis- 
sion from  reporter's  transcript  may  b«  by 
suggestion  In  appellate  oonrt. 

Remedy  for  omission  of  proceedings  from 
reporter's  transcript  need  not  be  by  appeal 
from  order  denying  motion  to  correct,  but  may 
be,  under  Pen.  Code,  §  1247c,  by  suggestion  in 
the  appellate  court  of  necessity  of  further  tran- 
scription; the  omitted  matter  having  been  in- 
eluded  in  the  original  application  to  the  trial 
court,  under  section  1247,  for  transcription. 

2.  Criminal  law  «=»!  104(3)— Entire  record  to 
be  transcribed  where  appellant's  application 
declares  it  necessary. 

Under  the  provisions  of  Pen.  Code,  §  1247, 
where  defendant,  after  taking  appeal,  in  his 
application  aslis  for  transcription  of  all  the 
notes  of  the  proceedings  on  the  trial  as  neces- 
sary to  present  the  points  relied  on,  and  no 
order  is  made  limiting  the  extent  of  transcrip- 
tion, the  entire  record  should  be  transcribed. 

8.  Criminal  law  «=9|  1 10(3 )— Reporter  ordered 
to  add  omitted  notes  of  testimony  to  tran- 
seript. 
It  appearing  to  the  appellate  court  from 
nncontroverted    affidavits    for    appellant    that 
notes  of  proceedings  necessary  to  fairly  present 
points  relied  on  were   omitted  from  the  re- 
porter's transcript,  which  under  Pen.  Ckide,  S 


1247,    should   have   been   included,   they   will, 
under  section  1247c,  be  ordered  added  thereto. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Ilichael  J.  Roche, 
Judge. 

John  Gavin  was  convicted  of  crime,  and  he 
appeals.  Heard  on  motion  for  addition  to 
transcript.    Motion  granted. 

Mrs.  B.  C.  Harrington,  of  San  Francisco, 
for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rlor- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

PER  CURIAM.  (1]  A  purported  record  on 
appeal  having  been  filed  in  this  court,  con- 
sisting of  typewritten  clerk's  transcript  and 
typewritten  reporter's  transcript,  on  behalf 
of  the  defendant  a  motion  was  made  for 
diminution  of  the  record,  which  motion  was 
supported  by  affidavits  to  the  effect  that  the 
testimony  of  Alien  G.  Moran,  a  witness,  was 
omitted  from  the  record;  that  certain  ob- 
jections to  adjournment  on  December  17, 
1919,  and  December  18,  1919,  on  account  of 
the  absence  of  a  witness  for  the  prosecution, 
had  been  omitted ;  and  that  the  proceedings, 
after  the  Jurors  had  reported  that  they  were 
unable  to  agree,  by  which  they  were  coerced 
to  agree  to  a  verdict  of  guilty,  were  omitted 
from  the  record.  There  was  no  counter 
showing,  other  than  the  transcripts  on  file. 
On  behalf  of  the  state  it  was  stated  that  a 
motion  had  been  made  in  the  trial  court  to 
correct  the  record,  which  motion  had  be«i 
denied,  and  it  was  contended  that  the  only 
remedy  of  the  appellant  in  such  a  case  is  by 
a  direct  appeal  from  the  order  denying 
the  motion,  as  being  a  special  order  made 
after  judgment. 

Apart  from  any  provisions  of  the  law,  it 
would  seem  unreasonable  Ijiat  one  convicted 
of  crime  should  be  required  to  languish  in 
jail  during  the  period  required  for  the  de- 
termination of  a  collateral  appeal,  before  he 
could  present  his  appeal  from  the  Judgment 
upon  a  record  such  as  is  provided  for  in  the 
Penal  Code.  It  is  provided  in  section  1247e 
of  the  Penal  Code,  that — 

"Upon  suggestion  to  the  appellate  court 
*  *  *  that  a  further  transcription  of  the 
proceedings  is  necessary,  if  in  the  opinion  of 
the  court  it  is  necessary  to  have  a  further  trsin- 
scription  of  the  proceedings  in  the  trial  court, 
it  may  order  the  same  to  be  transcribed  by  the 
phonographic  reporter  within  a  time  fixed  in 
the  order;  provided  that  no  further  transcrip- 
tion shall  be  ordered  upon  the  suggestion  of 
the  appellant  unless  the  application  therefor 
was  included  in  the  original  application  made 
to  the  trial  court." 

By  section  1247  of  the  Penal  Code  it  is 
provided  that  upon  an  appeal  being  taken — 
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"the  defendant    •    •    • 

file  with  tbe  clerk  and  present  an  application  to 
the  trial  coort,  stating  in  general  terms  the 
gronnda  of  appeal  and  the  points  npon  which 
the  appellant  relies,  and  designate  what  por- 
tions of  the  phonographic  reporter's  notes  it 
will  be  necessary  to  have  transcribed  to  fairly 
present  the  points  relied  npon." 


It  is  farther  provided  that  tbe  conrt  shall, 
within  two  days  after  the  filing  of  snch  ap- 
plication, make  au  order  directing  the  phono- 
graphic reporter  to  transcribe  snch  iK)rtlon 
of  Mb  notes  as  in  the  opinion  of  tbe  court 
may  be  necessary  to  fairly  and  fully  present 
the  points  relied  upon  by  tbe  appellant.  If 
the  court  fails  to  make  the  order  within  two 
days  after  the  application  is  filed,  tbe  notes 
requested  in  the  application  sliall  be  tran- 
scribed without  such  order. 

[2]  The  record  shows  that  within  the  time 
limited  the  appellant  in  writing  requested 
the  court  to  make  an  order  as  provided  in 
section  1247,  directing  the  phonographic  re- 
porter to  transcribe  all  notes  of  the  testi- 
mony of  the  proceedings  on  the  trial  of  the 
defendant.  No  order  appears  to  have  been 
made  by  the  court.  The  entire  record,  there- 
fore, should  have  been  transcribed. 

[8]  The  reporter's  transcript  la  required  to 
have  appended  to  It  tbe  afildavlt  of  the  re- 
porter that  It  la  correct  In  tbe  present  case, 
the  aflfldavlt,  omitting  purely  formal  matters, 
is  that— 

"as  snch  phonographic  reporter,  I  took  ver- 
batim shorthand  notes  of  all  the  testimony 
given  and  of  all  proceedings  had,  indiiding  all 
questions  to  the  witnesses  and  the  answers 
thereto,  offers  of  exhibit  evidence;  all  objec- 
dona,  and  aB  motions  of  connsel  in  relation  to 
said  case,  and  the  rulings  of  the  conrt  with  re- 
lation thereto;  the  instructions  requested  by 
tbe  defendant,  and  by  the  conrt  refused  or 
given  or  not  given;  all  instructions  and  direc- 
tions of  the  conrt  given  to  the  jnry,  including 
tbe  instructions  and  directions  to  the  Jury  aft- 
er they  bad  retired  for  verdict  for  one  hour 
and  a  half  and  had  reported  to  tbe  court  that 
they  were  hopelessly  divided  and  could  never 
agree;  all  proceedings  .npon  tbe  motion  of  de- 
fendant for  a  new  trial  and  the  proceedings 
upon  the  pronouncing  of  Judgment.  •  *  • 
That  my  shorthand  notes  so  taken  as  aforesaid 
contain  a  full,  true,  and  correct  record  in 
phonographic  shorthand  writing  of  all  of  said 
testimony  and  of  all  of  said  proceedings.  That 
I  have  personally,  pursuant  to  tbe  order  and 
direction  of  the  judge  of  said  court,  based  upon 
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must,  within  five  days,  |  the  defendant's  statement  of  grounds  of  ap- 
peal, designating  what  portions  of  the  phono- 
graphic reporter's  notes  it  wiD  be  necessary  to 
have  transcribed  to  fairly  present  the  points 
relied  upon,  transcribed  from  my  shorthand 
writing  into  longhand  writing  all  of  the  testi- 
mony given,  and  each  and  all  of  the  said  pro- 
ceedings and  inBtructions  aforesaid  npon  said 
trial  as  above  set  out.  That  the  foregoing  37 
pages  of  said  typewritten  matter  is  a  full,  true, 
and  correct  transcription  of  my  said  short- 
hand writing  as  above  said,  directed  by  the 
judge  of  said  court  to  be  so  transcribed  in 
accordance  with  the  statement  of  said  defend- 
ant designating  said  portions  requested  to  be 
transcribed  by  defendant  on  appeal,  and  that 
the  same  is  a  full,  true,  and  correct  and  ver- 
batim statement  of  all  of  said  matters." 


It  does  not  appear  from  tbe  record  that 
tbe  witness  Allen  O.  Moran  testified  in  tbe 
case,  nor  are  the  instructions  and  directions 
to  tbe  Jury  after  they  had  retired  and  report- 
jed  that  they  were  hopelessly  divided,  mention- 
ed in  tbe  reporter's  affidavit,  incorporated  In 
the  transcript  Tbe  transcript  does  not  show 
any  objection  to  the  continuances  mentioned 
in  the  uncontroverted  aflEldavits  filed  on  behalf 
of  the  appellant.  In  view  of  tbe  foregoing 
facts  it  appears  to  the  court  that  a  further 
transcription  of  the  proceedings  in  tbe  trial 
court  is  necessary,  and  it  Is  ordered  that  tbe 
phonographic  reporter,  within  20  days  from 
tbe  date  hereof,  transcribe  and  add  to  tbe 
phonographic  report  heretofore  filed  herein 
such  portions  of  the  phonographic  report  of 
proceedings  taken  at  said  trial  as  were 
omitted  from  the  phonographic  report  filed 
herein,  if  any  omissions  there  were,  so  that 
tbe  phonographic  report  as  corrected,  shall 
constitute  a  transcript  of  all  the  notes  of 
the  testimony  and  proceedings  of  the  trial 
from  tbe  time  tbe  above-entitied  case  was 
called  for  trial  to  the  termination  thereof. 

The  derk  of  this  court  is  directed  to  certify 
two  copies  of  this  order  and  cause  the  same 
to  be  transmitted,  one  to  the  clerk  of  the 
superior  court  of  the  state  of  California  In 
and  for  the  dty  and  county  of  San  E'rands- 
CO,  and  tbe  other  to  tbe  phonograpbic  re- 
porter who  certified  said  transcript ;  and  the 
derk  of  this  court  Is  authorized  hereby  to 
permit  tbe  withdrawal  from  tbe  files  of  this 
court  of  the  phonographic  report  as  filed, 
by  tbe  phonograp)ilc  reporter,  for  tbe  pur- 
pose of  completing,  perfecting,  and  certifying 
the  same. 
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RICE  V.  VAUGHN.     (No.  22648.) 

(Snpreme  Coort  ol  Eansaa.    Not.  6, 1920.) 

(Syttaiv*  T>V  the  Court.) 

1.  Vendor  aDd  purchaser  ^8=3267— When  tender 
of  purchase  price  not  a  discharge  of  vendor's 
lien  stated. 

A  tender  of  the  balaooe  of  the  purchase 
price  of  a  tract  of  land  is  heU  not  to  have  dis- 
charged the  vendor's  contract  Uen  therefor, 
both  because  in  ejectment  brought  thereafter 
by  the  vendor  on  account  of  the  nonpayment 
thereof  the  purchaser  asked  affirmative  equita- 
ble relief,  and  because  the  judgment  in  such 
action  declared  the  continued  existence  of  the 
lien. 

2.  Judgment  «s>S90( I)— Vendor  and  purchas- 
er ®=3299<4)— Judgment  In  ejectment  held 
not  merger,  preventing  malntenanoe  of  second 
action;  in  second  ejectment  action,  condition- 
al Judgment  awarding  possession  to  vendor, 
unless  purchaser  completes  payment,  may  be 
rendered. 

Where,  in  ejectment  brought  by  the  vendor 
of  a  tract  of  land  against  the  purchaser  be- 
cause of  his  failure  to  complete  payment,  the 
court  finds  the,  existence  of  the  contract,  denies 
the  vendor  relief,  and  orders  him  to  execute 
a  deed  to  the  purchaser  upon  his  paying  the 
balance  due,  such  judgment  does  not,  upon  the 
principle  of  merger,  prevent  the  maintenance  of 
a  second  action  of  ejectment,  based  upon  the 
failure  of  the  purchaser  to  maice  the  payment; 
and  in  sUch  second  action  a  conditional  judg- 
ment may  be  rendered,  awarding  the  vendor 
possession  unless  the  purchaser  shall  complete 
his  payment  within  a  stated  period. 

Appeal  from  District  Court,  Orabain 
County. 

Action  by  A.  J.  Rice  against  John  Vaughn. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

F.  D.  TurCk,  of  HIU  City,  for  appellant 
W.  U.  Sayeri  and  J.  S.  Parlser,  both  of  Hill 
City,  and  T.  E.  Stewart,  of  Goodland,  for  ap- 
pellee. 

MASON,  J.  On  August  29, 1903,  A.  J.  Rice 
and  John  Vaughn  entered  into  a  written  con- 
tract for  the  sale  by  the  former  to  the  latter 
of  a  tract  of  land  for  the  sum  of  $500,  of 
which  $100  was  then  paid.  The  remainder 
was  made  payable  In  installments  bearing  8 
per  cent  Interest  the  last  of  which  matured 
In  four  years.  Time  was  made  of  the  essence 
of  the  agreement  and  by  its  provisions  a 
failure  to  meet  any  payment  promptly  was 
to  work  a  forfeiture  of  all  Interest  of  the 
purchaser  In  the  land  or  the  sum  already 
paid;  the  vendor  to  have  an  Immediate  right 
of  re-entry.    In  1912  Rice  brought  ejectment 


against  Vaughn  claiming  a  return  of  the  land. 
Vaughn  filed  an  answer,  asking  judgment 
for  Its  conveyance  upon  the  payment  by  him 
of  a  balance  of  $350  then  owing,  alleging  that 
he  had  tendered  the  full  amount  of  the  de- 
ferred payments,  but  tbat  Rice  bad  refused 
to  accept  It  and  wag  not  able  to  conv^  .a 
clear  title,  by  reason  of  a  pre-existing  mort- 
gage. On  May  28, 1912,  the  court  after  mak- 
ing findings  to  the  effect  that  the  allegations 
of  the  answer  were  true,  that  Vaughn  was  the 
owner  of  the  equitable  and  Rice  of  the  legal 
title,  and  that  Rice  by  the  terms  of  the  con- 
tract was  bound  to  convey  the  land  to  Vaughn 
upon  the  payment  of  the  sum  of  $350  and 
Interest,  rendered  judgment  against  Rice  for 
costs,  with  the  decree  tbat  he  should  make- 
such  conveyance  upon  the  payment  by  Vaughn 
of  the  amount  named.  On  May  26, 1917,  Rice 
tendered  a  deed  to  Vaughn,  demanding  sucb- 
payment  as  a  condition  of  Its  delivery.  Pay- 
ment being  refused,  Rice  brought  the  present 
action  of  ejectment  He  was  denied  relief, 
and  ai^)eals. 

At  the  trial  the  plaintiff  showed  a  dialn  of 
title  from  the  government  to  himself,  and  tbe 
defendant  Introduced  the  pleadings  and  judg- 
ment in  the  first  action.  The  plaintiff  then,, 
by  way  of  rebuttal,  offered  to  show  that  he 
had  tendered  a  deed  conveying  a  good  title- 
and  demanded  the  balance  due  on  the  pur- 
chase price ;  that  no  payment  had  been  made 
or  offered  since  the  rendition  of  the  former 
judgment  This  evidence  was  rejected,  and 
the  court  directed  a  verdict  for  the  defend- 
ant on  which  the  Judgment  bere  appealed 
from  was  rendered. 

[1J  1.  Tbe  defendant  maintains  that  hl» 
tender  of  payment  made  before  the  bringing 
of  the  first  action  of  ejectment,  discharged 
the  plaintiff's  purchase-money  Hen.  It  Is 
true  that  a  tender  of  payment  of  a  debt  al- 
though not  kept  good,  ordinarily  effects  a 
discharge  of  a  mortgage  or  other  lien  secur- 
ing It  28  A.  &  E.  Encyc.  of  L.  39;  27  Cyc 
1409;  26  R.  G.  U  644.  Whether  this  rule 
would  apply,  where  a  debt  for  tbe  purchase 
money  of  land  Is  secured  by  a  reservation  of 
title  In  the  vendor  accompanied  by  a  right  of 
forfeiture,  need  not  be  considered.  In  his  an- 
swer in  the  first  ejectment  action  the  de- 
fendant asked  affirmative  equitable  relief — 
the  conveyance  to  him  of  the  land.  Tbat 
course  prevented  him  from  taking  advantage 
of  the  rule  if  it  was  otherwise  applicable.  28 
A.  &  E.  Encyc.  of  L.  39;  27  Cyc.  1409;  88 
Cyc.  158,  159;  26  R.  0.  L.  645;  Hunt  oa 
Tender,  {  371.  Moreover,  the  Judgment  Id 
the  former  action  declared  the  plaintiff  to  be 
the  owner  of  the  legal  title,  and  the  order  up- 
on him  to  make  a  conveyance  was  effective 
only  on  the  completion  of  the  payment  of  the 
purchase  price.  The  situation  as  defined  by 
these  recitals  was  substantially  that  arising 
upon  the  sale  of  land,  where  the  buyer  takes 
possession  and  is  to  receive  his  deed  wben  he 
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bas  paid  tlie  price  agreed  upon— the  vendor 
withholding  tile  legal  title  as  security,  In 
effect  having  a  Uen  for  the  nnpald  amount. 

[2]  2.  The  defendant  farther  maintains 
that  the  rights  of  the  plaintiff  under  his  con- 
tract were  merg^  In  the  former  Judgment, 
and  that  the  remedy  of  ejectment  is  not  open 
to  him  under  the  relations  between  the  par- 
tlea  as  therein  established.  The  Judgment, 
however,  did  not  create  a  lien  in  favor  of  the 
plaintiff;  It  merely  decided  that  sudi  a  lien 
existed.  Notwithstanding  the  doctrine  of 
merger,  the  pleadings  upon  which  a  Judgment 
Is  based  may  often  be  looked  to  In  order  to 
determine  the  manner  of  Its  enforcement.  In- 
vestment Co.  V.  Wyandotte  County,  86  Kan. 
708,  no,  121  Pac  1097;  Hurd  v.  Hlxon  &  Co.. 
27  Kan.  722,  727 ;  Wisconsin  v,  Pelican  Ins. 
Ca,  127  U.  8.  265,  292.  298,  8  Sup.  Ct.  1370, 
82  t,.  Ed.  230.  The  rights  of  the  plaintiff  as 
defined  by  the  Judgment  are  the  same  as  those 
he  had  held  under  the  contract.  The  fact 
that  he  had  himself  been  in  default  might 
Justify  a  court  In  refusing  to  enforce  strictly 
the  provisions  In  his  favor  relating  to  forfei- 
ture as  the  result  of  the  defendant's  failure 
to  meet  his  payments  promptly.  And  doubt- 
less In  the  situation  presented  It  would  be  in- 
equitable to  allow  the  plaintiff  to  recover  the 
land  without  giving  the  defendant  ample  op- 
portunity to  make  payment  of  the  amount 
stUl  owing  on  the' purchase  price.  It  Is  evi- 
dent that  the  land  is  now  worth  much  more 
than  the  lien  against  It  It  would  be  mani- 
festly unjust  either  to  permit  the  plaintiff 
to  repossess  himself  of  It,  because  of  the  de- 
ftodant's  refusal  under  some  misconception 
of  the  law  to  complete  the  payment  upon  de- 
mand, or  to  permit  the  defendant  to  retain  It 
without  paying  fOr  it.  A  foreclosure  of  the 
Uen  and  a  sale  of  the  property  might  have 
been  a  reasonably  adequate  remedy,  but  there 
seems  no  occasion  for  confining  the  plaintiff 
to  it.  A  Judgment  against  the  defendant  for 
possession,  conditioned  upon  his  failure  to 
make  payment  wlQUn  a  fixM  period,  will  not 
as  a  practical  matter  be  In  any  serious  degree 
more  disadvantageous  to  him  than  one  of 
foreclosure  and  sale,  provided  sufficient  time 
be  allowed  him  to  raise  the  necessary  amount. 
Such  a  conditional  Judgment  is  sometimes 
rendered  In  ejectment,  where  the  circum- 
stances make  it  desirable.  Drollinger  v.  Gar^ 
son.  97  Kan.  902.  606,  155  Pac.  923. 

There  Is  no  occasion  for  a  further  hearing 
upon  the  fact&  ^e  attitude  of  the  defend- 
ant here  Is  a  sufficient  Indication  that  his 
tender  has  not  been  kept  good ;  therefore  It 
does  not  relieve  him  from  the  payment  of  In- 
terest. 28  A.  &  B.  Encyc.  of  L.  Sa  It  is  not 
disputed  that  the  plaintifTs  evidence  as  to  his 
title  showed  that  he  was  able  to  make  a  good 
conveyance. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  allow  a  recovery 


to  the  plaintiff,  unless  prior  to  July  1,  1921, 
the  defendant  shall  complete  the  i>ayment  of 
the  purchase  price. 
An  the  Justices  concurring. 


Of*!  Kan.  598) 
STATE  V.  METZ.    (No.  226 1 1 .) 
(Supreme  Coart  of  Kansas.   Nov.  6, 1920.) 

(ByOdbiu  ty  the  Court.) 

Intoxicating  liquors  <s=3236(6i/2)— Evidenoe  in. 
sufficient  to  establish  illepal  "possession." 
The  evidence  on  which  the  defendant  was 
convicted  of  milawfully  having  intoxicating 
liquor  in  bis  poasession,  considered,  and  held 
insufficient  to  eetablish  the  fact  of  poaaession. 

Appeal  from  District  C!ourt,  Lyon  County. 

Ed  Metz  was  convicted  of  unlawfully  hav- 
ing intoxicating  liquor  In  his  possession,  and 
he  appeals.  Reversed  and  remanded,  with 
directions. 

O.  S.  Samuel,  of  Emporia  and  Dale,  Ami- 
don,  Bockland  &  Hart,  and  Glenn  Porter,  alt 
of  Wichita,  for  appellant. 

Richard  J.  Hopkins,  Atty.  Gen.,  and  Lon 
C.  McCarty,  of  Emporia,  for  the  State. 

BURCH,  J.  The  defendant  was  convicted 
of  unlawfully  having  intoxicating  liquor  la 
his  possession.  He  appeals,  and  contends  the 
evidmce  was  insufficient  to  establish  tbe- 
fact  of  possession. 

At  about  10:30  on  a  Sunday  night  the  sher- 
iff of  Lyon  county  overtook  and  halted  a 
12-cyllnder,  seven-passenger  Packard  auto- 
mobile, aa  It  was  coming  into  the  city  of 
Etraporia  from  the  east.  Tbe  automobile  was 
cnrtalned  on  both  sides  up  to  tbe  front  seat 
In  the  front  seat  were  three  persons,  I.  E. 
Newell,  who  was  driving  the  automobile,  the- 
defendant  who  was  on  the  opposite  side  of 
the  seat,  and  a  woman  who  sat  between  the- 
two  men.  The  space  back  of  the  front  seat 
contained  850  quart  bottles  of  intoxicating 
liquor.  The  liquor  filled  the  space  to  such 
an  extent  that  when  a  rear  door  of  the 
automobile '  was  opened,  six  or  seven  bot- 
tles fell  to  the  pavement  and  broke.  The 
defendant  and  Newell  wore  business  suits  of 
good  quality.  The  defendant  wore  union- 
alls  over  his  other  clothing.  There  was  a 
loaded  revolver  in  the  automobile.  Finding 
themselves  in  custody  of  officers  of  the  law, 
Newell  claimed  the  automobile  and  posses- 
sion of  the  liquor,  and  the  defendant  dis- 
claimed relation  to  both,  except  that  he  was 
riding  in  the  automobile  as  Newell's  guest 

The  occupants  of  the  automobile  were  ar- 
rested, and  locked  up  for  the  night  Newell 
was  afterwards  convicted,  whether  of  unlaw- 
fi]l  possession  of  liquor  or  unlawful  trans- 
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portation  of  llqnor,  or  botb,  the  record  does 
not  disclose.  Tbe  complalikt  against  the  de- 
fendant contained  two  counts,  one  for  un- 
lawful possession  of  Uquor  and  <me  for  un- 
lawful transportation  of  liquor,  in  violation 
of  sections  1  and  2  of  the  Bone-Dry  Law, 
which  read  as  follows: 

"Section  1.  It  shall  be  unlawful  for  any  per- 
son to  keep  or  have  in  his  possession,  for  per- 
sonal use  or  otherwise,  any  intoxicating  liquors, 
or  permit  another  to  have  or  keep  or  use  in- 
toxicating liquors  on  any  premises  owned  or 
controlled  by  him,  or  to  give  away  or  furnish 
intoxicating  liquors  to  another,  except  drug- 
gists or  registered  pharmacists  as  hereinafter 
provided.    •    •    * 

"Sec.  2.  It  ^hall  be  unlawful  for  any  common 
carrier,  firm  or  corporation,  or  any  other  per- 
son, for  hire  or  without  hire  to  bring  or  car- 
ry into  this  state,  or  carry  from  one  place  to 
another  within  this  state,  intoxicating  liquors 
for  another  or  for  itself  or  himself,  even  when 
intended  for  personal  use;  and  it  shall  be 
unlawful  for  any  common  carrier,  its  agent  or 
employ^  to  deliver  any  intoxicating  liquors  that 
may  be  in  Its  possession  to  any  person  for 
any  purpose  whatsoever.    •    •    • " 

Laws  1917,  c.  215. 

Other  secti<»is  of  the  act  permit  transpor- 
tation and  {Possession  of  wine  for  communion 
purposes,  and  of  alcohol  for  certain  restrict- 
ed purposes.  The  Jury  was  instructed  that 
any  one  who  counsels,  assists,  aids,  or  abets 
in  the  commission  of  an  offense  may  be  con- 
victed as  if  he  were  sole  offender.  The  de- 
fendant made  a  timely  motion  for  his  dis- 
charge, and  was  acquitted  of  unlawfully 
carrying  the  liquor. 

There  was  much  testimony  besides  that 
which  established  tbe  facts  att«idlng  the 
arrest  already  stated,  and  which  may  be 
called  admitted  facts.  When  arrested,  tbe 
defendant  and  Newell  freely  gave  a  full  ac- 
count of  themselves  to  the  sheriff.  Newell 
owned  the  automobile,  and  was  taking  the 
liquor,  which  he  had  procured  in  Kansas 
City,  Mo.,  to  Wichita,  Kan.  The  defendant 
and  Newell  bad  known  each  other  in  Wich- 
ita, where  the  defendant  was  a  stage  hand 
In  a  theater.  Tbe  defendant  had  gone  to 
Kansas  City  on  Tuesday  to  spend  a  vacation. 
On  Saturday  he  met  Newell  In  Kansas  City. 
In  a  conversation  which  followed,  the  de- 
fendant said  he  was  going  home  tbe  next 
day.  Newell  was  going  to  Wichita  the  next 
day,  and  offered  to  take  the  defendant  in  bis 
automobile.  Tbe  defendant  accepted.  In  or- 
der to  save  railroad  fare,  and  had  no  con- 
nection whatever  with  the  transportation  or 
custody  of  the  liquor.  When  the  defendant 
arrived  at  the  garage  In  Kansas  City,  from 
which  the  party  started  to  Kansas,  the  side 
curtains  were  on  the  automobile,  and  Newell 
and  the  woman  were  already  In  the  front 
seat.  Newell  drove  the  car  all  the  way  from 
Kansas  City.  Some  distance  out  of  Kansas 
City  the  defendant  got  out  of  the  automobile. 
When  he  resumed  his  place  In  the  automo- 


bile, Newell  gave  him  the  nnlonalls  to  put 
on  to  keep  his  clothes  dean.  At  that  time 
Newell  told  the  defendant  there  was  liquor 
In  the  automobUe.  Newell  and  the  defend- 
ant testlfled  to  tbe  same  facts  at  the  trial. 
When  arrested,  Newell  claimed  tbe  woman 
was  bis  wife,  which  was  not  true.  Tbe  re- 
volver belonged  to  Newell.  Newell  admitted 
be  had  been  arrested  before  for  vlolatloa  of 
the  liquor  law.  There  was  some  discrep- 
ancy between  some  statem^its  of  the  de- 
fendant with  reference  to  details  of  bis  ar- 
ra;igement  with  Newell  about  leaving  Kan- 
sas City.  Bxcept  in  relation  to  this  discrep- 
ancy, the  state  offered  no  testimony  contra- 
dicting the  testimony  of  the  two  men. 

From  the  foregoing  It  Is  apparent  tbe  ver- 
dict rests  on  what  have  been  called  the  ad- 
mitted facts.  Leaving  tbe  admitted  facts 
on  one  side,  all  the  material  testimony  in- 
dicated the  defendant  is  Innocent.  If  any 
part  of  sudi  testimony  be  disregarded,  tbe 
remainder  indicates  his  Innocence.  If  all 
or  any  part  of  such  testimony  be  disregard- 
ed, no  additional  fact,  favorable  to  the  state, 
Is  proved  which  may  supplement  tbe  ad- 
mitted facts. 

Tbe  statute  was  tbe  culmination  of  legis- 
lation directed  against  the  liquor  traffic.  Its 
provisions  are  so  extreme  that  there  is  lit- 
tle room  for  interpretation.  The  pertinent 
portion  of  the  first  section  denounces  keeping 
In  possession  or  having  in  possession,  for 
personal  use  or  under  other  circumstances, 
any  Intoidcatlng  liquor.  The  gist  of  the  of- 
fense is  possession.    What  Is  possession? 

Tbe  term  "possession"  Is  derived  front  the 
Roman  law,  and  ever  since- the  days  of  the 
Soman  law  Its  proper  denotatlcms  and  con- 
notations have  been  the  subject  of  discus- 
sion by  Jurists  and  philosophers.  The  mod- 
em critiques  of  Holmes,  Tbe  Common  Law, 
lecture  vl;  Pollock  and  Wright,  Possession 
In  the  Common  Law;  Thayer,  Possession,  IS 
Harvard  Law  Review,  page  196;  and  Sal- 
mond.  Jurisprudence,  chapters  xili  and  xiv, 
are  stimulating  and  helpful.  It  Is  not  neces- 
sary for  present  purposes  to  dwell  on  either 
tbe  Imiwrtance  or  the  Intricacies  of  the  sub- 
ject It  Is  sufficient  to  say  that  we  are  c(»- 
cemed  with  corporeal  possession  tn  fact. 
Following  Salmond's  deflnltlon  and  analysis, 
which  are  open  to  as  little  objection  as  any, 
corporeal  possession  Is  tbe  continuing  exer- 
cise of  a  claim  to  the  exclusive  use  of  a  ma- 
terial thing.  The  dements  of  this  posses- 
sion are:  First,  the  mental  attitude  of  the 
claimant,  the  intent  to  possess,  to  appro- 
priate to  oneself;  and,  second,  tbe  effective 
realization  of  this  attttnde.  Effective  reali- 
sation involves  the  relation  of  tbe  claimant 
to  other  persons,  amounting  to  a  security 
for  their  noninterference,  and  the  relation 
of  tbe  claimant  to  the  material  thing  Itself, 
amounting  to  a  security  for  exclusive  use  at 
will.    All  tbe  authorities  agree  that  an  in- 
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tmt  to  exclude  otbera  most  coexist  with  the 
external  facts,  and  mast  be  fulfilled  in  the 
external  physical  facts,  in  (Hrder  to  consti- 
tnte  possession.  It  is  tills  requirement 
wbich  prevents  tbe  man  in  whose  building, 
or  automobile,  or  traveling  bag,  or  pocket, 
Uquor  Is  found,  wlilch  was  surreptitiously 
placed  there  by  another,  from  being  a  viola- 
tor of  the  law. 

If  we  leave  out  of  account  Newell's  daim 
and  the  defendant's  disclaimer  when  they 
were  arrested,  and  apply  the  conception  ot 
possession  indicated  to  the  remainder  of  the 
admitted  facts,  Newell. had  possession.  For 
all  practical  purposes  the  bottles  of  liquor 
ctmstituted  a  single  mass,  and  bore  to  the 
automobUe  the  relation  of  eggs  to  the  bas- 
ket in  which  they  are  carried.  Newell  was  in 
full  cmitrol  of  the  automobile,  and  was  dem- 
onstrating dominion  over  It  and  the  liquor. 
In  the  absence'  of  some  additional  fact  or 
facts,  the  defendant  could  not  have  disputed 
possession  with  Newell  on  even  terms,  and  a 
civil  suit  between  them  for  possession  would 
have  be&x  decided  in  favor  of  New^. 

It  is  an  admitted  fact  that  the  liquor  was 
being  transported.  The  Jury  acquitted  the 
defendant  of  transporting  the  liquor.  Newell 
was  transporting  it,  and  that  fact  tended  to 
weaken  attribution  of  possession  to  the  de- 
fendant The  defendant  wore  unionalls. 
That  fact  might  Indicate  he  was  to  do  some- 
thing about  the  automobile,  If  occaslim  re- 
quired, which  might  soil  his  clothing,  and 
so  he  relevant  to  the  charge  of  transport- 
ing Uquor,  or  aiding  Newell  in  transporting 
'liquor.  The  tact  was  not  a  characteristic 
or  an  Incident  of  possession,  and  did  not 
militate  against  the  obvious  possession  of 
Newell.  The  fact  that  the  automobile  was 
curtained  to  conceal  the  liquor  from  casual 
observation,  and  the  fact  that  the  automo- 
bile was  so  filled  with  liquor  the  three  per- 
sons were  obliged  to  sit  In  the  front  seat, 
gave  no  clue  to  possession  of  the  liquor.  The 
revolver  was  simply  lying  in  the  automobile/ 
It  was^not  closely  identified  with  the  auto- 
mobile, as  the  liquor  was,  and  if  the  charge 
had  been  unlawful  possesslcm  of  a  deadly 
weapon,  proof  of  possession  would  have  beesa 
In  a  state  of  suspense,  and  the  prosecutltm 
would  have  been  obliged  to  produce  some 
antecedent  fact,  such  as  prior  possession, 
or  title,  in  order  to  establish  possession  in 
either  man.  The  fact  that  when  the  two 
men  were  surprised,  under  drcnmstances 
certain  to  result  in  forfeiture  of  the  antomo- 
Mle.  destruction  of  the  liquor,  fine,  and  im- 
prlsonmnit,  they  made  oral  statements  con- 
sistent with  the  physical  facts,  tended  to 
strengthen  somewhat,  and  certainly  did  not 
diminish,  the  probative  force  of  the  physical 
facts.  Wh«i  we  leave  the  admitted  facts 
and  resort  to  the  testimony  generally,  New- 
ell's claim  of  possession  Is  verified,  and  the 


claim  which  the  state  would  foros  on  the 
unwilling  defendant  is  negatived. 

AH  the  conditions  essential  to  possessioif 
in  Newell  alone  were  present.  Against  them 
stood  nothing  but  the  fact  that  the  defendant 
was  knowingly  accompanying  unlawful 
transportation  of  liquor  by  another.  That 
fact  was  consistent  with  the  defendant's  in- 
nocence, and  was  clearly  insufficient  to 
prove  possession  by  him  beyond  a  reason- 
able doubt  Indeed,  the  evidence  was  Insuffi- 
cient to  prove  posse8si<m  by  the  defendant 
at  all.  There  was  no  more  evidence  that 
the  defendant  was  aiding  and  abetting  pos- 
session by  Newell  than  there  was  that  the 
defendant  was  In  possession  himself,  and 
It  seems  he  was  convicted  because  he  was  in 
bad  company — something  which,  with  all 
Its  rigor,  the  statute  does  not  cover. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  sustain  the  defendant's  motion  for 
his  discharge. 

All  the  Justices  OMicurring. 


(Xm  Kan.  B«8) 

STATE  V.  Mcdonald.  (No.  2221s.)* 

(Supreme  Court  of  Kansas.   Nov.  0,  1920.) 
(SylUlmt  tv  t^  Court.) 

1.  Criminal  law  «=3508(4),  510,  742(2)— Un- 
corroborated testimony  of  aooomplioo  oompe- 
tent,  and  m^  sustain  verdict  of  guilty,  and 
oredlblllty  Is  for  ]ury. 

Where  two  persons  are  Jointly  charged 
with  arson,  and  upon  a  separate  trial  one  of 
them  is  offered  as  a  witness  against  the  other, 
the  testimony  of  such  witness,  although  an 
accomplice,  is  competent,  and  his  nncorroborat-' 
ed  evidence,  if  otherwise  sufficient  will  sus- 
tain a  verdict  of  guilty,  but  the  credit  to  be 
given  to  the  testimony  of  an  accomplice  is  a 
matter  for  the  determination  of  the  Jury. 

2.  Witnesses  «=>344(l)  —  Evidence  that  ac- 
oomplloe  was  member  of  I.  W.  W.  bold  too 

remote. 
Testimony  offered  in  behalf  of  the  defend- 
ant, to  the  effect  that  the  accomplice  was  a 
member  of  the  I.  W.  W.,  and  was  seen  talk- 
ing to  a  stranger  suspected  of  being  a  member 
of  that  organisation,  was  properly  excluded. 

3.  Criminal  law  «=>l  169(5)  —  Prompt  with- 
drawal of  Improper  evidanoe  and  Instniotlen 
to  disregard  cures  error. 

Ordinarily  the  prompt  withdrawal  of  im- 
proper evidence,  and  an  instruction  by  the 
court  to  give  it  no  consideration,  cores  the 
error  of  its  admission. 

4.  Criminal  law  <8=>824(2)— Failure  to  define 
term  "aid"  In  instruction  as  to  aooompiicas 
held  not  error.  In  absence  of  request 

In  instructing  the  Jury  that  one  who  aids, 
abets,  or  assists  in  the  commission  of  an  of- 
fense is  equally  guilty  with  another  who  actual- 
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tj  commits  It,  the  court  did  not  define  the  term 
"aid,"  nor  did  the  defendant  request  that  each 
a  definition  be  given.    Held,  not  error. 

5.  Criminal  law  ®=»800 (5)— Failure  to  define 
"oonoealment"  la  Inetruotloa  at  to  aooompllee 
testimony  held  not  error. 

.Nor  is  there  good  ground  for  the  complaint 
that  the  court  omitted  to  define  the  word  "con- 
cealment" aa  used  in  an  instruction  regarding 
the  aiding  and  abetting  in  the  commission  of  an 
offense. 

6.  Criminal  law  «=>806<3)— Repetition  of  in- 
stmction  as  to  evidence  necessaiy  to  oonviet 
held  unnecessary. 

The  court  liaTing  stated  that  every  element 
of  the  offense  must  be  established  by  the  evi- 
dence and  proven  beyond  a  reasonable  doulit, 
and  this  admonition  being  applicable  to  all  parts 
of  the  instructions,  there  was  no  necessity  to 
repeat  it  in  every  instruction  given  on  the 
several  propositionB  in  the  case. 

7.  Criminal  law  «=3823(I4)— Instruction  as  to 
cironmstantlai  evidence  held  not  erroneous, 
as  excluding  consideration  of  direot  evidence. 

An  instruction  as  to  the  force  and  effect 
of  circumstantial  evidence,  and  stating  that 
under  certain  circumstances,  a  conviction  might 
rest  on  such  testimony  alone,  is  held  not  to 
bare  suggested  the  exclusion  of  consideration 
of  the  direct  evidence  in  the  case,  the  Jury 
having  been  expressly  told,  in  another  part  of 
the  charge,  that  consideration  must  be  given  to 
all  the  evidence  brought  before  them. 

Appeal  from  District  Court,  Books  County. 

James  McDonald  waa  convicted  of  arson 
in  the  third  degree,  and  he  appeals.  Af- 
firmed. 

W.  B.  Ham,  of  Stockton,  and  C.  W.  Smith, 
of  Topeka,  for  appellant 

Blchard  J.  Hopkins,  Atty.  Oen.,  W.  L. 
Sayers,  of  Hill  City,  and  F.  E.  Toung,  of 
Stocktcm,  for  the  State. 

JOHNSTON,  C.  J.  James  McDonald  was 
prosecuted  Jointly  with  Dan  Byan  for  the 
-offense  of  burning  several  stacks  of  rye  own- 
ed by  McDonald,  which  had  been  Insured 
against  loss  by  fire,  and  that  It  had  been 
done  with  the  intent  to  defraud  and  prej- 
udice the  Insurance  company.  On  a  separate 
trial  McDonald  was  found  guilty  of  arson 
in  the  third  degree,  and  from  the  Judgment 
•of  conviction  he  appeals. 

Dan  Byan  was  a  witness  in  behalf  of  the 
state,  and  his  evidence  was  to  the  effect  that 
be  had  set  flre  to  the  stacks  upon  the  re- 
quest and  by  the  procurement  of  the  de- 
fendant, who  agreed  to  give  him  $50  for 
the  accomplishment  of  the  purpose;  that 
defendant  desired  to  use  the  insurance  mon- 
ey to  pay  mortgage  indebtedness  he  owed; 
that  defendant  told  Byan  that  he  was  going 
to  Salina  on  a  certain  day  to  remain  there 
overnight,  and  requested  him  to  bum  the 
rye  on  that  night,  and  that  Byau  fired  and 


bnmed  the  stacks  at  that  time  In  accordance 
with  the  defendant's  request. 

[1]  There  is  a  complaint  that  error  was 
committed  in  admitting  the  testimony  of 
Byan  as  to  the  arrangement  made  for  thQ 
burning  of  the  rye,  as  he  was  an  accomplice 
and  conspirator,  and  that,  the  witness  hav- 
ing confessed  himself  to  be  a  coconspirator, 
be  was  not  a  competent  witness  to  prove  the 
conspiracy.  The  crime  dutrged  was  not  that 
of  conspiracy,  but  of  arsMi.  The  defend- 
ants were  Jointly  charged  with  that  crime, 
and  the  evidence  offered  was  to  the  effect 
that  the  defendant  .had  aided  and  abetted 
the  offense,  and  In  fact  had  procured  it  to  be 
committed.  Under  the  statute  "any  person 
who  counsels,  aids  or  abets  in  the  commis- 
sion of  any  offense  may  be  charged,  tried 
and  convicted  In  the  same  manner  as  If  he 
were  a  principal."  Grim.  Code,  |  115  (Qen. 
St.  1916,  i  802S).  The  defendant,  having 
been  (barged  with  arson  which  he  advised 
and  procured  another  to  commit,  waa  prop- 
erly tried  as  U  he  were  a  principal,  and 
the  testimony  of  <me  through  whom  he 
acted,  even  tf  it  had  not  been  corroborated, 
was  competent  In  State  t.  Patterson,  S2 
Kan.  336,  84  Pac  784,  It  was  decided  that 
the  uncorroborated  testimony  of  an  accom- 
plice is  legally  sufficient  to  sustain  a  verdict 
of  guilty,  but  of  course  the  credit 'to  be  giv- 
en to  the  testimony  of  an  acoompUoe  Is  a 
matter  for  the  determination  of  the  Jury. 
And  the  same  rule  waa  applied  In  State  T. 
Bratcher,  106  Kan.  683,  186  Pac.  734.  It 
may  be  said,  however,  that  considerable  evi- 
dence was  offered  corroborating  the  testi- 
mony of  Byan  In  several  important  features 
of  the  offoisa 

[2]  There  Is  complaint  of  the  exduskm  of 
testimony  to  the  effect  that  Byan  was  a 
mraiber  of  the  I.  W.  W.;  that  diere  was  a 
stranger  in  the  neighborhood  at  the  time  of 
the  burning,  suspected  of  being  a  member 
of  that  organization,  and  that  Byan  had 
been  seen  talking  with  him.  Obviously  this 
was  too  remote  to  be  of  any  evidential 
force,  elllier  to  prove  that  the  offense  was 
committed  by  the  stranger,  or  to  Impeacb 
Byan. 

[S]  Some  declaratlMis  made  by  Byan  la  ttie 
absence  of  the  defendant  were  erroneously 
admitted,  but  upon  the  objection  of  the  de- 
fendant these  were  promptly  withdrawn 
from  consideration,  and  the  court  in  its 
(Charge  took  the  precautl<m  to  warn  the  Jury 
that  they  must  disregard  the  rejected  testi- 
mony, and  base  their  verdict  alcme  upon  that 
which  waa  accepted.  Ordinarily  the  prompt 
withdrawal  of  Improper  evidence  and  a  cau- 
tion by  the  court  to  give  it  no  consideration 
cures  the  error  of  Its  admission.  As  exami- 
nation of  all  the  evidence  satisfies  us  that 
no  prejudice  resulted  to  the  defendant  from 
the  excluded  testimony. 
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Another  aaslgnment  Is  that  the  court  erred 
In  giving  the  following  Instruction: 

•*  •  •  •  Ton  are  insti^cted  that  under  the 
law  of  Kansas,  any  one  who  aids,  abets,  or  as- 
sists another  or  others  in  the  commission  of 
any  crime,  either  by  conspiring  or  confederat- 
ing together,  coanseling  and  advising  in  the 
commission  of  such  crime  and  the  preparation 
thereof,  is  eqnally  guilty  with  the  one  actnal- 
ly  committing  the  crime,  and  yon  are  therefore 
inatmcted  in  this  case  that,  should  yoo  find 
that  the  defendant  conspired  and  confederated 
with  Dan  Ryan  for  the  commission  of  the 
crime  alleged  in  the  information,  and  that  he 
did  in  any  way  aid,  assist,  or  abet  in  its  com- 
mission, either  by  counsel  or  concealment,  then 
he  is  guilty  as  though  he  had  himself,  without 
assistance,  committed  the  crime." 

[4]  It  is  orged  that  the  word  "aid"  is 
open  to  more  than  one  interpretation,  and 
tberefwe  it  should  have  been  defined  by  the 
coart.  It  is  doubtful  if  the  meaning  of  the 
term  conid  have  been  made  clearer  or  aid- 
ed in  any  way  by  a  definition.  There  was 
no  Utcellhood  that  the  jury  would  infer  that 
be  aided  in  the  commission  of  arson  by  do- 
ing some  innocent  act  towards  its  accom- 
plishment If  there  was  anything  in  the  evi- 
dfflioe  indicating  a  necessity  for  such  deflni- 
tltm.  It  was  the  duty  of  the  defendant  to  re- 
qnest  an  instruction  on  that  feature  of  the 
case,  but  no  such  request  was  made.    . 

[(]  Exception  is  also  taken  to  that  part 
of  the  instruction  in  which  it  was  said  that 
if  the  defendant  did  in  any  way  aid,  assist, 
or  abet  in  the  commlssicHi  of  the  ofFense, 
"dther  by  counsel  or  concealment,  then  he  is 
guilty  as  though  he  had  himself  witbout 
assistance  committed  the  crime."  TlM  ob- 
jection is  that  the  word  "concealment"  was 
not  defined.  The  prosecution  did  not  offer 
evidence  as  to  or  rely  upon,  concealment  of 
the  crime,  but  rather  that  the  defendant 
directly  bargained  for  and  procured  the 
bonilng  of  the  rye.  Tliere  was  nothing  in 
the  evidence  which  required  a  definition  or 
even  mention  of  concealment,  and  under  the 
rule  of  State  v.  Hoerr,  88  BCan.  673,  129  Pac. 
153,  the  instruction  as  given  was  not  prej- 
udicial error. 

[I]  Complaint  is  made  of  instruction  0, 
In  wlilch  the  Jury  were  told,  in  effect,  that 
If  the  defendant  requested  and  procured 
Bjao  to  bom  the  rye  with  the  intent  to  de- 
fraud or  pr^ndlce  the  Insurance  company, 
and  In  pursuance  of  which  be  did  bum  it, 
they  would  be  Justified  in  finding  the  de- 
fendant guilty.  It  is  said  that  the  court  did 
not  tell  the  Jury  that  such  beUef  must  be 
based  on  evidaice,  and  established  by  evi- 
dence beyond  a  reasonable  doubt  In  other 
parts  of  the  charge  the  court  plainly  In- 


structed the  jury  tliat  every  element  of  the 
offense  must  be  established  by  the  evidence 
and  proven  beyond  a  reasonable  doubt  This 
general  admonition  was  made  applicable  to 
every  feature  of  the  prosecution  and  every 
Ingredient  of  the  offense,  and  there  was  no 
occasion  for  repeating  It  In  every  instruc- 
tion given.  Although  complaint  is  made, 
we  find  no  Inconsistency  between  this  in- 
atmctlon  and  the  following  ones  as  to  mo- 
tive or  intent 

Nor  is  there  any  ground  for  the  complaint 
that  in  the  thirteenth  instruction  the  court 
took  from  the  jury  the  right  to  determine 
who  was  principal  and  who  an  accomplice, 
since  under  the  law  both  are  regarded  as 
principals,  and,  besides,  the  testimony,  if 
true,  showed  beyond  a  peradventnre  that  the 
defendant  was  the  principal  who  procured 
Ryan  to  act  as  his  tool  in  the  accomplish- 
ment of  his  criminal  purixjse. 

[7]  Defendant  also  complained  of  the  in- 
struction relating  to  circumstantial  evidence. 
The  Jury  were  told  that  some  of  the  evidence 
in  the  case  was  circumstantial,  and  that 
such  testimony  is  many  times  as  conclusive 
in  its  convincing  power  as  the  direct  and 
positive  evidence  of  eyewitnesses;  that  it 
should  have  its  fair  and  Just  weight  and  if, 
wben  aU  taken  together,  and  is  candidly 
weighed,  it  convinces  the  guarded  Judgment 
of  the  Jury  beyond  a  reasonable  doubt  of  the 
defendant's  gnlh,  a  conviction  might  rest  up-  ^ 
on  such  testimony  alone.  The  court  added  ' 
that  in  Order  to  convict  on  circumstantial 
evidence  alone,  not  only  all  the  circumstanc- 
es must  all  concur  to  show  the  guilt  of  the 
defendant  but  they  must  be  inconsistent 
with  any  other  rational  conclusion.  It  is 
said  ttmt  by  this  Instruction  the  Jury  were 
informed  they  might  convict  the  defendant 
upon  the  circumstantial  evidence,  regardless 
of  the  other  evidence  In  the  case.  Manlftet- 
ly  the  court  was  speaking  of  this  particular 
kind  of  evidence  and  the  consideration  that 
should  be  given  to  it  but  it  did  not  suggest 
that  the  direct  evidence  should  be  disregard- 
ed. In  other  parts  of  the  charge  the  Jury 
were  advised  that  consideration  must  be 
given  to  all  the  evidence  in  the  case,  and 
that  they  were  to  apply  the  Instructions  as 
a  whole  to  all  tbe  facts  and  circumstances 
presented  for  their  consideration. 

Other  objections  are  made  to  rulings  on 
evidence  and  to  the  instructions,  but  we 
find  no  substantial  error  in  them,  nor  any- 
thing which  requires  special  comment  The 
evidence  is  abundantly  suflldent  to  sustain 
the  verdict,  and  finding  no  material  error  in 
the  proceedings,  the  Judgment  is  aflSrmed. 

AU  the  Justices  concurring. 
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KAULL  at  al.  v.  BLACKER  et  ai. 
(No.  22546.) 

(Sopremt   Conrt  of  Kansaa.    Not.  6,   18290.) 

(ByUabiu  iy  the  Court.) 

1.  Evidenoa  4=>2I3(I)— Offer  of  compromise 
admissible,  when  containing  admission  of 
fact. 

An  offer  to  compromise  a  difference  is  not 
admissible  in  evidence  in  an  action  between 
the  parties  concerning  that  difference;  but, 
if  the  offer  to  compromise  contains  an  admis- 
sion of  fact,  that  may  be  properly  Introduced  in 
evidence. 

2.  Sales  <S=3273(2)— Manufacturer's  liability 
under  warranty  for  flour  sold  under  certain 
name  defined. 

A  manufacturer  of  a  grade  of  flour  that  la 
known  by  him  to  be  extensively  used  by  baJcers 
in  making  bread,  and  who  sells  that  grade  of 
flour  under  a  certain  name,  warrants  that  the 
flour  sold  by  him  under  that  name  is  of  the 
grade  and  character  described  thereby,  and 
warrants  that  it  will  make  bread;  and  if  flour 
that  will  not  make  bread  is  sold  to  a  dealer 
under  that  name,  the  seller  is  liable  for  the 
damages  thereby  sustained  by  the  purchaser, 
and  an  instruction  to  the  Jury  to  that  effect 
is  not  erroneous. 

3.  Sales  «=>44I(3)—Evldenee  sustaining  find- 
ing that  flour  sold  under  oortain  name  was 
not  of  quality  oallsd  for. 

The  verdict  was  supported  by  evidence. 

AK>eal  from  District  Court,  Wyandotte 
County. 

Action  by  V.  VL  Eanll  and  others  against 
L.  M.  BIa<^er  and  others,  with  counterclaim 
by  defendants.  Judgment  for  defendants  on 
the  coantendalm,  and  plaintiffs  apsfeal.  At- 
Unned. 

McAnany,  Alden  &  Van  Cleave,-  of  Kansas 
City,  Kan.,  and  0.  L.  Kagey,  of  Belolt,  for  ap- 
pellants. 

David  F.  Carson,  of  Kansas  City,  Kan.,  and 
Charles  M.  Blackmar  and  Henry  A.  Bnnds- 
chu,  both  of  Kansas  City,  Mo.,  for  appellees. 

BiABSHAIiL,  J.  The  plaintltTs,  mUlers  at 
Ulen  Elder,  sought  to  recover  from  the  de- 
fendants, dealers  in  flour  at  Kansas  City, 
damages  that  had  been  sustained  by  the 
plaintiffs  by  reason  of  the  refusal  of  the  de- 
fendants to  acc^t  and  pay  for  flour  that  they 
had  contracted  to  purchase  from  the  plain- 
tiCs.  The  defendants,  on  a  'counterclaim,  re- 
covered Judgment  for  damages  caused  by  the 
fact  that  the  floor  delivered  would  not  nialce 
bread.    The  plaintiffs  appeaL 

[1]  1.  They  contend  that  the  conrt  commit- 
ted error  in  refusing  to  admit  certain  evi- 
dence offered  by  them.  Part  of  that  evidence 
consisted  of  a  conversation  over  the  telephone 
between  W.  J.  Kanll,  one  of  the  plaintiffs,  and 
M.  A.  Blacker,  then  one  of  the  firm  of  the 


Blacker  Milling  Company,  but  who  died  after 
the  conversation  occurred.  The  administrator 
of  his  estate  is  a  party  to  this  action.  The 
plaintiffs  contend  that  in  that  conversation 
M.  A.  Blacker  admitted  the  IlabUity  of  hU 
firm  to  the  plaintiffs  for  the  damages  sustain- 
ed by  them,  to  the  extent  of  $800.  The  de- 
fendants contend  that  the  statements  made 
by  Blacker  constituted  an  offer  to  compromise 
the  difference  that  had  arisen.  Testimony  of 
Mr.  Goudy,  a  witness  for  the  plaintiff,  who 
"listened  in"  while  the  conversation  was  go- 
ing on,  is  shown  in  the  abstract  as  follows: 

"Well,  Mr.  Kaull  caUed  Mr.  Blacker  over 
the  phone  and  said  to  him,  'Do  you  absolutely 
refuse  to  accept  flour  on  this  contract?'  and 
Mr.  Blacker  rephed,  'Yes;  we  do  not  want  the 
flour.'  Then  Mr.  Kaull  asked  him,  'Do  you 
want  to  take  the  flour  from  any  of  the  other 
mills  throughout  the  state  that  we  can  furnish 
it  from?'  and  Mr.  Blacker  replied,  'No;  we 
don't  want  the  flour  at  all;'  and  Mr.  Kaull 
then  said,  'Since  you  don't  want  to  take  the 
flour  at  ail,  we  will  take  this  date,  the  market 
on  this  date,  as  our  basis  for  settlement,  and 
this  would  figure  about  $1,14U.'  Mr.  Blacker— 
(Defendants  moved  to  strike  out  the  answer, 
and  the  court  ruled  that  witness  could  answer.) 
Witness  said:     Mr.   Blacker   replied— 

"Mr.  Carson:  Wait  a  minute;  I  object  tv 
that  as  incompetent,  irrelevant,  and  immaterial. 

"Mr.  Kagey;  Probably,  in  faimebs  to  coun- 
sel, this  better  be  given  to  the  conrt  and  coun- 
sel and  let  him  determine.  (Thereupon  the 
following  occurred  out  of  the  hearing  of  the 
Jury:) 

"Mr.  Kagey:  Now,  just  give  it. 

"The  Witness:  Mr.  Blacker  replied,  'We 
cannot  do  that;  we  will  pay  $800  in  settle- 
ment' 

"The  Conrt:  Yes;  I  think  that  would  be  in- 
competent. 

"Mr.  Kagey:     Of  course,  we  offer  that. 

"Mr.  Carson:     We  object  to  that. 

"The  Court:  The  objection  to  the  last  part 
will  be  sustained." 

The  other  part  of  the  evidence  ezdnded 
was  contained  in  letters  written  by  the  de- 
fendants to  the  plaintiffs  in  additional  efforts 
to  settle  the  controversy.  This  court  is  un- 
able to  see  where,  in  either  the  conversation 
or  the  letters,  there  was  an  admi8Sl<»i  of  lia- 
bility, although  they  did  contain  offers  to 
settle  by  paying  certain  amotmts  of  money. 
If  there  had  been  an  admission  of  liability, 
it  could  have  been  introduced  in  evidence; 
but,  if  there  was  no  admission  of  liability, 
the  evidence  offered  was  properly  excluded. 
Central  Branch,  U.  P.  B.  C!o.,  ▼.  Butman,  22 
Kan.  639 ;  Bailroad  Co.  v.  Stone,  78  Kan.  606, 
609,  97  Pac.  471;  Myers  v.  Ooggerty,  10  Kan. 
App.  190,  63  Pac.  296;  22  0.  J.  30&-317. 

[2]  2.  The  plaintiffs  complain  of  the  follow- 
ing instruction  given  by  the  court: 

"If  the  Jury  find  from  the  evidence  that  Gold 
Drop  95  per  cent,  flour  was  sold  on  the  mar- 
ket at  Kansas  dtf,  and  known  and  under- 
stood  by    those   dealing  in   it,   including   the 
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plaintiff  and  defendant,  to  b«  a  floor  manafac- 
tured  by  removing  the  bran  and  feed  and  5 
per  cent,  of  the  lower  grade  fionr  from  the 
wheat,  and  that  there  was  no  agreement  or 
custom  among  flonr  dealers,  including  plaintiff 
and  defendant,  by  which  said  flour  was  un- 
derstood to  have  qualities  and  constituents 
which  would  make  it  fit  and  proper  to  make 
marketable  bread  when  properly  prepared  and 
baked,  and  that  the  plaintiff  delivered  to  the 
defendant  flour  that  was  manufactured  by  re- 
moving from  the  entire  product  of  the  wheat 
the  bran  and  feed  and  6  per  cent,  of  the  low- 
grade  flonr,  then  you  are  instructed  that  the 
delivery  of  such  flour  would  be  a  compliance  by 
plaintiff  with  their  contract,  and  plaintiff  would 
be  entitled  to  recover  in  this  action  from  the 
defendant;  but  if  you  find  from  the  evidence 
that  Gold  Drop  95  per  cent  flonr  was  a  flour 
sold  on  the  market  at  Kansas  City  as  an  article 
of  commerce  for  use  largely,  if  not  entirely,  by 
bakers  for  the  baking  of  bread,  and  was  so  un- 
derstood by  those  dealing  in  said  flonr  on  said 
market,  including  the  plaintiff  and  the  defend- 
ant, at  the  time  of  making  the  contract  for  the 
sale  of  the  flonr  in  question  in  this  case  by  the 
plaintiff  to  the  defendant,  then  you  are  instruct- 
ed that  the  plaintiff  was  bound  to  deliver  to  the 
defendant  flour  of  kind  and  quality  fit  and 
proper  for  use  of  bakers  for  baking  bread: 
and  if  yon  find  from  the  evidence  that  the 
plaintiff  did  not  deliver  to  the  defendant  flour 
of  that  kind  and  quality,  but  did  deliver  flour 
that  could  not  be  used  by  bakers  in  the  baking 
of  bread,  and  that  by  reason  thereof  the  de- 
fendant was  unable  to  sell  to  bakers  the  flour 
which  the  plaintiff  had  delivered  to  the  de- 
fendant, and  the  samples  furnished  defendant 
by  plaintiff  of  the  flour  which  plaintiff  ex- 
pected to  deliver  in  the  future  to  defendant, 
was  of  the  same  quality  ai  that  already  deliv- 
ered, then  yon  are  instructed  that  the  plain- 
tiffs did  not  comply  with  their  contract,  and 
that  the  defendants  were  not  bound  to  accept 
any  further  delivery  of  said  flonr,  but  had  the 
legal  right  to  refuse  to  accept  it,  and  your 
verdict  should  be  for  the  defendants." 

There  was  evidence  to  show  that  "95  per 
coit.  flour"  was  a  standard  grade,  and  was 
extensively,  almost  wholly,  used  by  bakers  in 
Kansas  City  in  making  bread;  that  "Gold 
Drop"  was  the  name  given  by  the  plaintiffs 
to  the  9B  per  cent,  flour  manufactured  by 
them;  that  they  contracted  with  the  defend- 
ants to  sell  them  "Gold  Drop"  95  per  cent. 
flonr;  that  the  flour  delivered  was  not  of  the 
grade  called  for  by  the  contract;  that  the 
defendants  were  engaged  in  selling  flour  to 
bakers  for  the  purpose  of  maklqg  bread; 
tliat  part  of  the  flour  purchased  was  sold  to 
bakers  in  Kansas  City;  that  the  flour  thus 
sold  did  not  make  bread;  and  that  the  de- 
fendants were  compelled  to  take  it  hack  and 
furnish  other  flour  In  Its  place.  There  was 
also  evidence  of  a  chemical  analysis  of  the 
flour  delivered  to  the  defendants  from  which 
the  Jury  could  have  concluded  that  it  was  of 
a  quality  jKwrer  than  that  of  the  grade  sold. 
Oniere  was  further  evidence  which  tended  to 
show  that  the  plalntUIs  and  the  defendants 
anaerstood  tnat  95  per  cent,  floor   was  sold 
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on  the  market  at  Kansas  City  for  use  largely, 
If  not  entirely,  by  bakers  In  making  bread. 
That  evidence  may  be  detailed  as  follows: 

The  plaintiffs  in  their  opening  statement  to 
the  Jury  said: 

"Now  the  Gold  Drop  flour  was  a  well-known 
flour.  The  evidence  will  show  that  it  was  a 
manufactured  article  of  commerce  that  bad 
been  furnished  to  the  trade,  the  flour  trade,  of 
Kansas  and  Missouri  for  perhaps  30  or  4U 
years,  perhaps  40  years;  that  it  was  a  95  per 
cent,  flour;    they  knew  what  it  was." 

In  a  letter  written  by  the  plaintitts  to  the 
defendants  this  language  was  used: 

"Nearly  all  old  wheat,  milled  after  the  ex- 
treme weather,  shows  some  trace  of  a  stacky 
odor,  and  we  are  informed  by  bakers  that  it 
bakes  out  all  right  and  with  no  effect  there- 
from." 

"James  B.  Blacker  testified  that  '95  per  cent 
flour  is  flour  with  5  per  cent,  of  the  low  grade 
extracted,  and  also  the  feed  extracted,  and  to 
us  it  means  in  trade  it  is  a  standard  piece  of 
goods,'  and  that  it  was  sold  to  the  bakery 
trade  almost  universally. 

"Mr.  Estabrook,  a  chemical  expert  testified 
that  the  trade  recognizes  95  per  cent  flour  as 
standard  patent  and  that  that  is  a  trade  term 
for  it.  John  A.  Wilson,  another  chemical  ex- 
pert, testified  that  there  is  a  grade  ot  flour 
known  as  95  per  cent  flour,  and  to  his  knowl- 
edge that  has  been  a  grade  of  flour  dealt  with 
on  the  Kansas  City  market  for  probably  six- 
teen years;  that  he  had  known  of  that  flour 
being  on  the  market;  that  it  is  a  grade  of  flonr 
generally  dealt  with  on  the  Kansas  City  mar- 
ket; and  that  it  was  used  mostly  by  the  bak- 
ing trade,  although  It  also  goes  into  family 
trade  in  some  sections.  Witness  stated  that 
the  baking  trade,  bakers  as  distinguished  from 
homes,  almost  universally  used  that  grade  of 
flour." 

Outside  of  the  evidence,  It  is  well  known 
that  practically  all  flour  is  sold  for  use  In 
making  bread,  and  that  this  Is  the  principal 
use  for  which  flour  as  such  is  sold.  Small 
quantities  of  flour  are  used  for  other  pur- 
poses, but  that  use  Is  negligible.  Because 
these  are  facts  known  by  all,  the  courts  take 
Judicial  notice  of  them.  City  of  Topeka  t. 
Zufall,  40  Kan.  47,  49, 19  Pac  359,  1  L.  B.  A. 
387;  18  Cyc.  852. 

The  plalntiflTs  dte  Ehrsam  v.  Brown,  76 
Kan.  206,  91  Pac.  179, 16  L.  B.  A  CN.  S.)  877, 
where  this  court  said: 

"Where  a  known,  described,  and  spedfled  ar- 
ticle is  sold  by  a  dealer  under  a  contract  to 
be  executed  by  delivery  of  the  specified  article, 
which  is  actually  supplied  to  the  buyer,  tliere 
is  no  implied  warranty  that  it  shall  answer 
the  particular  purpose  Intended  by  the  buyer, 
although  such  purpose  Is  communicated  to  the 
dealer  beforehand.,"  SyL  |  1. 

This  rule  Is  supported  by  Safe  &  Lock  Oft, 
V.  Huston,  55  Kan.  104,  39  Pac.  1035,  and  Tela- 
phone  Co.  v.  Telephone  Co.,  83  Kan.  64,  109 
Pac.  780.    In  Field  v.  Kinnear  et  al.,  4  Kan. 
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476,  a  ease  tbat  arose  over  the  sale  of  flonr, 
this  conrt  said: 

"In  an  execntorj  contract  for  a  sale  of  goods 
b7  sample,  it  is  the  priTilege  of  the  vendee  to 
return  the  goods,  if  they  do  not  correspond 
with  the  implied-  warranty,  and  thereby  rescind 
the  contract,  or  he  may  retain  them,  and  re- 
corer  damages."    Syl.  (  1. 

"In  such  a  contract  for  goods  not  yet  manu- 
factured, there  is  an  implied  warranty  tbat 
the  goods  shall  fill  the  terms  of  the  contract" 
Syl.   I  2. 

In  Bigger  t.  Bovard,  20  Kan.  201,  a  case 
that  arose  over  the  sale  of  meat,  this  lan- 
guage was  used: 

"A  vendor  impliedly  warrants  goods  sold  by 
him  withoat  any  opportunity  of  inspection  on 
the  part  of  the  buyer  to  be  of  a  merchantable 
quality,  and  reasonably  fit  for  tho  purpose  in- 
tended; and  if,  when  the  goods  are  delivered 
to  the  buyer,  they  are  unmerchantable  and 
unfit  for  use,  the  buyer  may  return  them  with- 
out unnecessary  delay,  and  rescind  the  con- 
tract; and  if  the  goods,  on  being  returned  to 
the  vendor,  are  injured  or  damaged  wlthost 
any  fault  or  negligence  on  tbe  part  of  the 
buyer,  such  injury  does  not  prevent  a  lescis- 
sion  of  the  contract."    Syl. 

In  Graver  t.  Bomburg,  26  Kan.  04,  It  wag 
■aid  that: 

"When  a  machine  is  ordered  from  a  manu- 
facturer for  a  spedflc  snd  understood  purpose, 
it  is  impliedly  agreed  that  such  machine,  when 
constructed,  shall  be  reasonably  fit  for  such 
purpose;  and  if  upon  trial  within  a  reasonable 
time  it  proves  unfit,  the  purchaser  may  re- 
turn the  machine  abd  rescind  the  contract." 
SyL  I  1. 

In  LukeoB  v.  Freiund,  27  Kan.  661,  SI  Am. 
Rep.  429,  it  was  said  that: 

"While,  when  an  article  is  ordered  from  a 
manfacturer  to  be  by  him  manfactnred  for  a 
specific  and  understood  purpose,  there  is  in 
some  cases  an  implied  warranty  that  the  article 
when  manufactured  will  be  reaaonably  fit  for 
the  purpose  intended,  yet  when  a  purchase  is 
made  from  him  of  a  specific  and  completed 
article  he  is  to  be  regarded  as  a  dealer  and  his 
liability  determined  accordingly."     SyL  {  2. 

Other  cases  that  have  some  bearing  on 
this  question  are  Shaw  y.  Smith,  45  Kan.  331, 
25  Pac  888,  11  U  R.  A.  681,  and  Nlxa  v. 
Lehmann,  70  Kan.  664,  79  Pac.  141,  70  L.  B. 
A.  653.  Extended  notes  on  Implied  warran* 
ties  of  articles  of  food  sold  will  be  found  In 
22  L.  B.  A.  195,  16  L.  B.  A.  (N.  8.)  884-«93, 
and  L.  B.  A.  1917P,  4TC-476. 

It  must  be  conceded  that  when  floor  Is  sold. 
It  Is  sold  for  use  in  making  bread;  there  Is 
therefore  an  implied  warranty  that  It  will 
make  bread.  It  follows  that,  if  flour  sold  will 
not  make  bread,  the  purchaser  may  return  It 
and  collect  the  damages  sustained  by  him. 
The  evidence  Justified  the  instruction  that  has 


been  set  out,  and  there  was  no  error  In  giv- 
ing it 

[S]  8.  Tbe  plaintiffs  argue  tbat  the  verdict 
was  contrary  to  the  evidence.  This  argu- 
ment is  based  on  the  contention  that  there 
was  no  evidence  to  show  that  the  flour  de- 
livered was  not  of  the  kind  and  character 
called  for  by  the  contract  The  evidence  to 
prove  that  fact  has  been  summarized  under 
the  discussion  of  the  complaint  of  the  plain- 
tiffs concerning  the  instructions.  That  evi- 
dence was  BUfflcient  to  support  the  verdict  of 
the  Jury. 

The  Judgment  is  afflrmed. 

All  the  Justices  concurring. 


(107  Kan.  62$) 

QESTENSLAQER  V.  8AKD0L  «t  aL 

(No.  2268^) 

(Supreme  Court  of  Kansas.     Nov.  6,  1020.) 

(8»Ual)u»  hv  the  Court.) 

Frauds,  statute  of  «=3)58(4)— Evidence  held  to 
show  promise  to  pay  another's  debt  was  Is- 
dependent  promise  for  benefit  of  promisor. 

The  evidence  considered,  and  held,  that  a 
promise  to  pay  the  debt  of  another  was  an  in- 
dependent promise,  made  for  the  advantage  of 
the  promisor,  in  consideration  of  forbearance 
by  the  promisee  to  bring  a  contemplated  suit 
against  tbe  person  owing  the  debt 

Appeal  from  District  Oonrt,  Finney 
(Joimty. 

Action  by  Fred  Gestenslager  against  Frank 
Sakdol,  debtor,  and  the  Home  State  Bank  of 
Greensburg  and  O.  R.  Rlxon  on  their  prom- 
ise to  pay  the  debt  Directed  verdict  for  tbe 
two  last-named  defendants,  and  plaintiff  ap- 
peal. Reversed,  and  cause  remanded  tot  a 
new  trial. 

H.  O.  Trinkle,  of  Garden  City,  for  appel- 
lant 

Wm.  E<aston  Hntchison,  of  Garden  City, 
and  C.  H.  Blssitt,  of  Greensburg,  fOr  aiQMllee. 

BUBCH,  3.  The  action  was  one  by  a  cred- 
itor to  enforce  the  promise  of  a  third  person 
who  had  assumed  and  agreed  to  pay  tbe 
debt.  The  district  court  directed  a  verdict 
for  the  defendants,  and  tbe  plaintiff  ai)i>eal8. 

The  plaintiffs'  petition  and  evidence  dls- 
dosed  the  following  basis  for  recovery:  Sak- 
dol owned  a  crop  of  several  hundred  acres 
of  kaflr  com  and  maize,  which  was  ready 
for  harvest,  and 'which  he  was  finandaUy 
unable  to  care  for.  Sakdol  was  Indebted  to 
Gestenslager  for  labor  performed  in  growing 
the  crop.  Sakdol  was  Indebted  to  other  farm 
laborers,  to  the  Home  State  Bank  of  Greens- 
burg, and  to  others,  and  in  his  financial  dis- 
tress had  resorted  to  the  practice  of  giving 
checks  without  funds  in  bank  to  meet  them. 
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Oestenslager,  bellevlns  he  was  In  danger  of 
loaliig  tala  dalm  nalesa  he  oonld  make  it  out 
of  the  ctap,  went  to  Garden  City,  the  county 
seat  of  the  county  In  which  hla  crop  was 
growing,  for  the  purpose  of  bringing  an  at- 
tachment suit  Sakdol,  who  lived  in  Oreens- 
burg,  had  sent  Geptenslager  a  telegram  that 
Blxon  and  Smith  would  be  In  Garden  City 
that  night,  and  Sakdol  would  be  wtth  th«n. 
Bison  and  Smith  represented  the  banic 
When  Rlzon  and  Smith  arrived,  they  confer- 
red with  Gestenslager,  and  Induced  him  to 
forego  bringing  his  attachment  suit,  on  these 
terms:  Bixon  and  Smith  would  go  out  to 
the  land,  look  at  the  crop,  and.  If  sadsfled 
with  it,  they  would  take  over  the  crop, 
harvest  and  market  it,  and  pay  Gesten- 
slager and  the  other  farm  laborers.  The 
next  day  Rlzon  and  Smith  went  to  the  land, 
inspected  the  crop,  and  were  satisfied  with 
It.  They  took  from  Sakdol  a  bill  of  sale,  for 
which  they  paid.  Sakdol  $50,  and  proceeded 
to  harvest  and  market  the  crop.  The  bank 
expected  to  profit  by  the  transaction.  In- 
stead of  that,  the  crop  did  not  pay  the  ex- 
pense of  harvesting  and  marketing,  and  the 
i>ank  refused  to  pay  Gestenslager. 

There  was  evidence  in  opposition  to  that 
tevorable  to  the  plaintiff,  but  tli«  court  de- 
clined to  sutnnit  the  case  to  the  Jury,  on  the 
ground  the  promise  sued  on  was  wltliln  the 
statute  of  frauds.  The  proDtise  was  an  origi- 
nal undertaking  by  the  bank,  made  to  se- 
cure poesesaion  of  the  crop,  is  order  that  the 
bank  might  make  its  claim  out  of  the  crop. 
Incidentally,  Sakdol  would  be  benefited  by 
having  Ills  debts  paid ;  but  he  was  hetidess 
In  the  matter,  and  in  order  to  save  Itself  the 
bank  Intervened.  The  plaintiff's  threatened 
attadnnent  of  the  crop  stood  in  the  bank's 
way,  and  his  forl>earance  to  sue  constituted 
consideration  for  the  bank's  promise.  The 
principles  of  law  governing  the  transaction 
are  suffidentiy  discussed  in  the  opinlcm  in 
the  case  of  Jolmson  v.  HuSaker,  99  Kan.  466, 
102  Pac.  U60,  Ij.  B.  A.  1917D,  872,  and  In  the 
authorities  there  cited. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial. 

All  the  Jnatlcea  concurring. 


(107  Kao.  63D 

WOODAL.L  V.  ALEXANDER  «t  al.  (HEQAR- 
TY,  iMtervener).    (Ne.  22723.) 

(Supreme  Court  of  Kansas.   Nov.  8,  IVSiO.) 

(BwOaitu  by  tk»  OottrU) 

Oiversa     «3>332  —  Foreign     divoroe     decree, 

awaniiBB  custody  of  child,  does  net  preclude 

•rdcr  for  change  of  castody. 

A  decree  in  a  divorce  action  in  another 

■tate,  wliich   awarded  tli«  custody  of  an  in- 


fant child  to  the  mother,  does  not  prednde  a 
Kansas  court  of  competent  Jurisdiction  from 
afterwards  making  an  order  changing  ttiat 
custody  upon  a  sufficient  showing  of  a  change 
in  the  situation  of  the  parties,  or  where  the 
best  interests  and  welfare  of  the  child  will  be 
advanced  tbereEy, 

Appeal  from  District  Court,  Reno  County. 

Action  hy  Ghartea  A.  Woodall  against  Ulery 
Alexander  and  others,  with  intervention  by 
Eva  May  Hegarty.  Judgment  for  intervener 
on  conditions,  and  defendants  appeaL  Af- 
firmed. 

Taylor  ic  Connaughton,  of  Hutchinson,  for 
appellantsL 

Simmons  &  Simmons,  of  Hutchinson,  for 
appellee. 

DAWSON,  J.  This  lawsuit  arose  over  the^ 
custody  of  a  child.  Charles  A.  Woodall  and 
the  appellant  were  married  and  divorced  In 
Oklahoma.  In  the  action  for  the  divorce,  the 
appellant  was  given  the  exclusive  custody  of 
the  ctilld  in  question,  but  the  husband  and 
father  was  given  the  right  to  see  the  child 
at  all  reasonable  times.  Later,  the  original 
decree  was  modified  by  the  trial  court  of 
Oklahoma,  and  the  father  was  given  the  right 
to  visit  the  child  at  reasonable  intervals — 

"such  visits  to  be  made  in  the  presence  of 
the  said  plaintiff,  Kva  May  Woodall,  and  when 
the  said  defendant  is  accompanied  by  Bome 
disinterested  person,  agreeable  to  both  parties 
aforesaid  to  this  action,  and  at  such  places  as 
are  agreeable  to  both  said  parties  to  be  pre- 
viously arranged  by  them  in  each  instance." 


Later,  the  divorced  wife  moved  to  Butcbln- 
aoa,  Kan.,  and  married  Mr.  Hegarty.  The 
chUd  was  taken  to  Elansas,  and  thereafter  the 
father  was  put  to  considerable  trouble  and 
expense  In  visiting  It  The  mother's  situation 
was  such  that  the  child  was  in  the  custody  of 
Ita  maternal  grandmother  in  and  near  Hutch- 
inson for  periods  of  conslderatfle  duration, 
perhaps  over  half  the  time.  At  one  time  the 
father  brought  an  action  in  the  district  court 
of  Reno  county  to  enforce  his  right  to  see  and 
visit  the  child,  and  Judgmott  was  given  In 
bis  favor. 

The  present  action  was  brought  by  Woodall 
against  the  child's  maternal  grandmother  and 
her  husband  to  procure  the  unquallfled  cus- 
tody of  the  child.  The  mother  intervened. 
The  trial  court  decreed  that  hereafter  the 
mother  should  have  the  exclusive  custody  of 
the  child,  and  Its  maternal  grandmother  and 
her  husband  should  have  no  direction,  cus- 
tody, or  control  of  it,  nor  should  it  be  allowed 
to  visit  them,  except  when  accompanied  by 
Its  mother ;  and  that  the  father  should  have 
full  right  to  visit  the  chUd  at  reasonable 
times,  and — 
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"It  ia  farther  ordered  that  the  said  father, 
at  any  time  when  the  child  is  not  In  school  or 
detained  by  other  sufficient  reasons,  by  glTing 
.  bond  in  the  sum  of  (SOO,  to  be  approved  by  the 
dark  of  the  district  court  of  Beno  county,  Kan, 
that  he  will  return  the  child  to  the  custody 
of  said  intervener,  or  in  Ueu  thereof  deposit 
with  the  derk  of  the  court  $600  in  cash  or  a 
certified  bank  dieck,  payable  to  the  order  of 
said  derk  of  the  district  court  of  Beno  county, 
Kan^  Shan  be  allowed  to  take  said  diild  to 
the  state  of  Oklahoma  to  visit  him  and  his  peo- 
ple for  a  period  of  time  not  to  exceed  two 
weeks,  and  not  oftener  than  three  times  a 
year. 

"It  ia  further  ordered  by  the  court  that  the 
said  Intervener  and  the  said  defendants,  and 
all  of  them,  refrain  from  in  any  way  speaking 
disrespectfully  of  the  father  of  the  child  to  the 
child,  or  influencing  or  biasing,  or  attempting 
to  influence  or  bias,  the  mind  of  the  child 
against  his  said  father  in  any  manner  whatso- 
ever. 

"It  Is  further  ordered  that  this  court  retain 
Jurisdiction  of  this  cause  for  the  purpose  of 
seeing  that  the  conditions  of  this  order  are 
carried  out,  and,  If  they  are  not,  or  if  the  good 
of  the  child  demands  it,  to  change  the  custody 
of  the  chnd." 

Tile  one  assignment  of  error  is  based  upon 
part  of  the  decree  which  permitted  the  father 
to  take  the  ebild  to  Oklahoma  three  times  a 
year  for  two  weeks  at  a  time. 

The  jndgments  of  the  district  court  of 
Oklahoma  were  only  res  Judicata  as  to  the 
custody  of  the  child  so  long  as  the  situation 
of  the  parties  was  unchanged.  In  re  King, 
66  Kan.  696,  096,  72  Fac.  263,  67  L.  B.  A.  783, 
97  Am.  St  Bep.  399;  In  re  Hamilton,  66  Kan. 
764,  71  Pac.  817;  In  re  Petltt,  84  Kan.  637, 
643, 114  Pac.  1071;  Pinney  ▼.  Sulzen,  91  Kan. 
407,  414,  137  Pac.  987,  Ann.  Oas.  1916C,  649. 
Moreover,  the  welfare  of  the  child  being  the 
parainonnt  consideration,  the  drcmnstances 
pertaining  to  Its  custody  may  always  be  in- 


quired Into,  and  any  order  relating  thereto 
may  be  made  whenever  the  child's  best  in- 
terests so  demand.  Thus,  In  the  analogous 
case  of  In  re  Bort,  25  Kan.  308,  37  Am.  Bep. 
266,  where  the  parents  of  two  chUdrai  had 
been  divorced  In  Wisconsin  and  the  custody 
of  the  children  had  been  conferred  upon  thdbr 
father  by  that  court.  It  was  held  that  the 
Wisconsin  Judgment,  while  binding  the  par- 
ents Inter  sese,  did  not  preclude  this  court 
tiam  changing  the  custody  of  the  children 
from  the  father  to  the  mother,  and  It  was  so 
decreed. 

In  this  case  the  altered  circumstances  am- 
ply Justified  the  scant  relief  accorded  the 
plaintiff  by  the  trial  court.  When  the  cus- 
tody of  the  child  was  given  to  the  mother  by 
the  Oklahoma  court,  It  was  an  Infant  a  few 
months  old.  It  was  about  five  years  of  age 
when  the  present  Judgment  was  entered,  an 
age  when,  if  ever,  It  should  enjoy  the  sodety 
of  Its  father,  with  the  ennobling  influences 
which  that  society  may  quicken  in  both  father 
and  diUd.  When  the  Oklahoma  decree  was 
entered,  the  child  was  within  that  court's 
Jurisdiction.  Now  it  Is  altogether  beyond  that 
Jurisdiction.  Then  the  father  could,  without 
much.  If  any,  expense  visit  his  child  at  any 
convenient  Interval;  now  he  must  make  an 
extended  and  expulsive  Journey  Into  another 
state  to  gratify  his  natural  aSecUoo  by  a 
sight  of  his  child.  It  was  shown  that  the 
father  had  a  good  home,  with  his  own  par- 
ents, on  a  farm  in  Oklahoma,  and  the  circum- 
stances tended  to  show  that  periodical  vlsltB 
by  the  child  to  that  home  would  adrance  Its 
Interests  and  welfare. 

It  Is  but  a  small  concession  which  the  Judg- 
ment extends  to  the  plalntUI,  and  that  Jndg- 
mait  contains  no  error,  at  least  none  of 
which  the  mother  can  rlt^tfully  complain. 

Affirmed. 

All  the  Justices  coDcnrring. 
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V.  WISE  DENTAL  CO. 


(Supreme   Court  of  Oregon.     Not.  9,  1920.) 

I.  PhysMans  and  surgeons  «=s>l8(7)— Reputa- 
tion for  oare  Inadmissible  on  Issue  of  negll- 
geaoe. 

In  an  action  where  negligence  on  the  part 
of  a  dentist  is  diarged,  evidence  as  to  bis  rep- 
utation for  care  ia  inadmissible. 


2.  Trial  ^3>260(8)  —  Refusal  of  Instmetlon 
harmiew  in  view  of  instniotlon  given. 

In  an  action  for  dental  malpractice  where 
the  jmr  were  charged  that  the  only  negligence 
for  which  defendant  could  be  liable  was  that 
alleged  and  that  it  was  essential  to  recorery 
tliat  atnch  negligence  be  the  proximate  cause, 
etc.,  the  refusal  of  a  requested  .instruction  that, 
where  there  were  two  or  more  possible  causes 
of  the  condition  from  which  plaintiff  suffered, 
plaintiff,  to  recover,  must  show  that  the  injury 
was  the  result  of  that  cause  which  would  ren- 
der defendant  liable,  was  harmless. 

3.  Pliysleians  and  surgeons  «=3l8(9)— Malprao* 
tica  hefd  for  Inry. 

In  an  action  for  dental  malpractice,  tbe 
question  whether  defendant  was  negligent  in 
extracting  and  treating  'a  tooth  so  as  to  be- 
come responsible  for  an  infection  held  properly 
submitted  to  jury. 

Burnett,  J.,  dissentinK. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
Ooonty;  J.  P.  Kavanaugli.  Ju«lge. 

Action  by  Bnien  Eingstrooi  against  tlte  Wise 
Dental  Compainy.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Afflrmed. 

The  plaintiir  is  a  girl,  a  native  of  Finland, 
wbo  recently  came  to  the  United  States,  and 
at  the  times  alleged  in  tbe  complaint  did  not 
mderatand,  read,  or  speak  the  English  lan- 
guage. The  defendant  is  an  Oregon  corpora- 
tl<m  'With  its  principal  office  in  the  dty  of 
Portland,  and  was  there  engaged  in  dental 
surgery  and  the  practice  of  dentistry.  About 
AprQ  4,  1918,  the  plaintiff  employed  the  de- 
fendant to  do  certain  dental  work  for  her  at 
the  agreed  price  of  $25,  of  which  $6  was  then 
paid,  in  consideration  of  which  the  defendant 
was  to  extract  some  teeth  for  her  in  a  care- 
ful and  skillful  manner. 

Tbe  plaintiff  alleges  that  while  she  was 
nnder  its  care,  in  violation  of  its  duty,  the 
defendant  was  negligent  and  careless  in 
treating  and  caring  for  her  in  extracting 
a  tooth  trdm  her  lower  left  Jaw,  In  subse- 
Onoit  treatment,  and  in  the  use  of  certain 
dmga,  medicines,  and  unclean  and  defective 
Instruments;  that  by  reason  of  the  use  of 
Instruments  which  were  unclean  and  unfit 
tbe  plaintiff's  left  lower  Jaw  was  poisoned 
and  became  swollen.  Inflamed,  and  diseased; 
tbat  she  was  rendered  sick  and  Injured  in  her 
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health  and  constitution;  fliat  she  suffered 
much  iiaJn  and  required  the  attendance  of  a 
skilled  surgeon;  that  her  Jaw  had  to  be 
lanced;  and  that  she  was  permanently  dis- 
flgured  In  and  about  her  face  and  necli,  suf- 
terei  great  physical  and  mental  anguish,  and 
was  confined  In  a  hospital — by  reason  of 
which  she  claims  damages  In  the  sum  of 
$2,600. 

The  defendant  admits  its  incorporation  and 
the  employment  as  alleged,  makes  a  general 
denial  of  all  other  ayegatlons  of  the  com- 
plaint, and  for  Its  separate  answer  alleges: 


"That  at  the  time  of  the  employment  of  de- 
fendant by  plaintiff  as  alleged  in  the  complaint 
it  was  understood  and  agreed  between  plaintiff 
and  defendant  that  the  defendant  was  to  extract 
certain  teeth  and  to  cure  and  properly  take 
care  of  plaintiff's  jaw  after  they  were  so  ex- 
tracted and  to  do  such  work  in  a  careful  man- 
ner, and  to  attend  and  doctor  plaintiff  until 
the  jaw  where  said  teeth  were  extracted  shoold 
be  healed,  and  that  plaintiff  should  attend  to 
and  follow  the  instructions  of  defendant  and 
report  frequently  to  the  office  of  defendant  for 
examination  and  treatment  until  said  jaw 
should  he  healed." 

It  Is  averred  tbat  tbe  defoidant  "Instruct- 
ed plaintiff  to  keep  said  Jaw  cleansed  and 
free  from  Infection  and  report  at  once  to 
defendant  any  unusual  pain  or  condition  of 
said  Jaw";  tbat  she  neglected  to  comply  with 
instructions  or  properly  to  care  for  and  treat 
her  Jaw ;  and  that  her  Injuries  were  the 
result  of  her  own  carelessness  and  negligence. 
As  a  second  further  and  separate  answer 
the  defendant  pleads: 

"That  the  alleged  injury  and  damage  to  plain- 
tiff was  cansed  proximately  by  her  .own  negli- 
gence and  want  of  care  in  failing  to  require 
or  permit  defendant  to  care  for  and  treat  her 
Jaw  until  the  same  was  healed." 

The  plaintiff  makes  a  general  denial  of  the. 
answer  and  further  alleges: 

"Tbat  she  asked  the  defendant  to  examine 
her  jaw  to  ascertain  whether  or  not  they  had 
left  a  piece  of  the  root  therein;  that  they  in- 
jected in  her  jaw  a  metal  instrument;  and 
that  in  a  few  hoars  thereafter  plaintiff  was  in 
great  pain  and  was  thereafter  removed  to  tbe 
hospital,  with  the  results  as  set  forth  in  plain- 
tiff's complaint." 

During  tbe  trial,  over  the  objection  oi  the 
plaintiff,  tbe  defendant  was  permitted  to  in- 
troduce testimony  tending  to  show  that  tbe 
plalntifl  had  some  teeth  extracted  in  Finland 
and  that  a  portion  of  one  of  the  roots  had  been 
left  embedded  In  her  left  lower  Jaw  near  tbe 
point  where  the  defendant  had  removed  one 
of  her  teeth.  This  was  for  the  purpose  of 
tending  to  prove  that  tbe  injuries  which  the 
plaintiff  sustained  were  the  result  of  tbe 
dental  work  done  in  Finland.  At  the  con- 
clusion of  tbe  evidence  the  plalntifl  moved 
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"to  strike  out  all  teattmony  offered  in  Oils 
case  for  the  defsise  which  tends  to  prove 
the  cause  of  this  Injury  by  matters  other  than 
those  set  out  in  the  pleadings,"  and  that  the 
Jury  should  not  "consider  any  erldence  which 
was  offered  and  tended  to  prove  that  this 
trouble  might  have  arisen  from  a  latent 
tooth  held  back  under  the  other  teeth  as  de- 
scribed." This  motion  was  overruled.  Coun- 
sel for  tbe  plaintiff  then  said: 

"I  want  to  ask  the  defendant  now  whether 
or  not  in  the  light  of  the  court's  ruling  in  this 
matter  he  wishes  to  amend  his  answer  to  in- 
clade  these  facts,  or  whether  he  wishes  to 
stand  on  the  .answer  as  prepared." 

The  court  remarked:  "You  would  probably 
better  give  him  a  little  time  to  answer  that." 

And  counsel  for  the  defendant  replied: 
"Yes,  I  will  determine  later." 

No  motion  to  amend  was  made. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff In  the  sum  of  $800,  upon  which  Judgment 
was  entered.    The  defendant  appeals. 

George  L.  Hasten,  of  Portland  (F.  M.  Phelps, 
of  Portland,  on  the  brief),  for  appellant. 

H.  E.  CoUler,  of  Portland  (Collier  &  Collier, 
of  Portland,  on  the  brief),  for  respondent 

JOHNS,  J.  (after  stating  the  facts  as  above). 
[1]  The  defendant  contends  that  the  trial 
court  erred  in  refusing  to  permit  the  physi- 
cians to  testlfjr  as  to  the  reputation  of  Dr. 
Fellows  In  the  community  as  a  dentist,  and 
as  to  his  profes.slonal  skill.  The  complaint 
Is  based  upon  negligence  In  the  care  and 
treatment  of  the  plaintiff,  not  upon  defend- 
ant's lack  of  knowledge  or  experience  In  the 
profession.  In  5  Thompson  on  Negligence, 
i  6712,  it  is  said: 

"Where  the  physician  or  surgeon  is  charged 
with  negligence,  and  not  with  incompetency, 
the  matter  of  his  fitness  is  not  an  issue,  and 
evidence  to  show  competency  and  skill  is 
clearly  inadmissible"— citing  a  large  number  of 
authorities. 

We  hold  that  this  Is  the  law. 

[2]  The  defendant  predicates  error  on  the 
court's  refusal  to  give  the  following  instruc- 
tion: 

"Where  there  are  two  or  more  possible  caus- 
es of  the  condition  from  which  plaintiff  suffer- 
ed, for  one  or  more  of  which  the  defendant  is 
not  responsible,  the  plaintiff,  in  order  to  re- 
cover, must  show  by  a  preponderance  of  the 
evidence  that  the  injury  was  wholly  or  partly 
the  result  of  that  cause  which  would  render 
the  defendant  liable.  If  the  evidence  in  this 
case  leaves  it  just  as  probable  that  the  condi- 
tion was  the  result  of  one  cause  as  much  as 
the  other,  the  plaintiff  cannot  recover." 

This  Is  substantially  a  copy  of  an  Instruc- 
tion which  was  requested  and  refused  In 
Merriam  v.  HamUton,  64  Or.  476,  130  Pac 
406.  It  was  there  held  that  its  refusal  was 
error.  But  It  will  be  noted  that  that  case 
was  based  upon  different  pleadings  and  an- 


other state  of  facts;  fliat  tiiere  a  motion  for 
nonsuit  was  made  and  overruled;  and  that 
this  court  reversed  the  ruling,  held  that  the 
motion  should  have  been  sustained,  and  for 
that  reason  dismissed  the  action.'  Assuming 
that  such  testimony  In  the  Instant  case  was 
admissible  under  a  general  denial  and  that 
the  above  instruction  should  have  been  given, 
was  the  refusal  to  give  It  prejudicial  error? 
The  jury  was  'clearly  and  fairly  Instructed 
that  the  plaintiff  must  recover,  if  at  all,  upon 
the  cause  of  action  alleged  in  her  oomiflalnt. 
In  its  charge  the  court  used  the  following 
language: 

"The  only  negligence  for  which  the  defendant 
can  be  liable  in  this  case  is  the  negligence  in 
one  or  more  of  tlie  particulars  alleged  In  the 
complaint  *  •  •  Another  essential  to  re- 
covery is  that  the  negligence  alleged  In  the 
complaint  must  be  the  proximate  cause  of  the 
injury.  The  proximate  cause  of  an  injury  is 
the  cause  wliich  produces  the  injury  and  with- 
out which  injury  would  not  have  been  sus- 
tained. The  burden  of  proof  in  this  case  is 
first  upon  the  plaintiff  to  satisfy  you  by  a 
preponderance  of  the  evidence  that  the  de- 
fendant was  guilty  of  negligence  in  one  or  more 
of  the  particulars  alleged  in  the  complaint 
and  that  such  negligence,  if  any,  was  the  prox- 
imate cause  of  her  injury.  •  •  •  And  if  you 
are  not  satisfied  by  a  preponderance  of  the 
evidence  that  the  defendant  acted  unskillf ully 
and  negligently,  or  used  unclean  instruments 
as  alleged,  and  further  that  such  use  or  such 
practice  was  the  direct  and  proximate  oinse 
of  an  infection  of  plaintiff's  left  lower  jaw. 
then  your  deliberations  will  be  at  an  end,  and 
you  must  return  a  verdict  for  the  defendant  in 
this  case.  If,- on  the  other  hand,  you  are  satis- 
fied by  a^  preponderance  of  the  evidence  that 
the  defendant  was  guilty  of  negligence  in  one 
or  more  of  the  particulars  alleged,  and  that 
such  negligence  was  the  proximate  cause  of 
the  injury  to  plaintiff's  jaw  as  alleged,  then 
you  should  proceed  to  the  consideration  of  the 
other  issues  involved  in  this  case." 

In  other  words,  the  Jury  was  told  that  the 
plaintiff  must  prove  her  cause  of  action  as 
alleged,  not  only  that  the  defendant  was 
negligent  hut  that  she  sustained  her  in- 
juries as  the  result  of  that  negligence.  In 
effect,  the  Jury  was  Instructed  that  although 
it  found  that  the  defendant  was  guilty  of 
negligence,  before  it  could  return  a  verdict 
for  the  plaintiff  it  must  further  find  that  such 
negligence  was  the  proximate  cause  of  her 
injuries,  and  that  if  the  plaintiff  sustained 
her  Injuries  at  another  time  or  place.  In  a 
different  manner,  or  from  another  cause  than 
as  alleged  in  her  complaint  she  could  not 
recover.  Under  such  instructions,  the  re- 
fusal to  give  the  requested  charge  was  not 
prejudicial  error. 

There  was  no  error  in  modifying  the  de- 
fendant's requested  instruction  No.  2.  Aa 
given,  it  was  based  on  the  pleadings. 

[3]  The  remaining  question  is  whether  or 
not  the  motion  for  a  nonsuit  or  directed  ver- 
dict shonld  have  been  allowed.   Dr.  Sabln,  « 
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reputable  idiTSlcian  in  tbe  dty  of  Portland, 
as  a  witness  for  the  plaintiff  testifled: 

"Q.  The  eTidenee  here,  Doctor,  is  that  there 
waa  a  probe  or  needle  of  some  Icind  injected 
into  that  tooth  about  three  weeks  after  it 
had  been  extracted.  She  returned  to  the  den- 
tist and  made  some  complaint  that  the  tooth 
was  not  healing,  and  an  examination  was  made 
by  a  probe  into  the  jnw.  I  will  ask  yon  wheth- 
er or  not,  if  that  probe  had  been  infected,  it 
would  baTe  caased  that  result  if  it  had  not 
been  properly  steriUced?  A.  Surely,  any  in- 
Btrament  that  lAight  hare  infection  on  it  will 
carry  infection  into  the  tissues,  even  though 
it  were  properly  sterilized,  if  it  were  passed 
through  an  infected  area,  and  all  wounds  in 
the  mouth  are  infected.  It  might  affect  it  that 
way  surely. 

"Q.  Doctor,  if  this  Infection  bad  been  caus- 
ed  by  the  insertion  of  this  instrument  into  the 
Jaw,  how  long  would  it  have  been  before  the 
patient  wonid  begin  to  suffer  pain?  A.  Well, 
if  the  probe  were  passed  down  into  the  tis- 
snes  that  were  not  invaded,  the  pain  and  swell- 
ing, aside  from  the  infection,  might  be  almost 
immediate,  although  it  might  take  several  hours 
for  the  infection  to  manifest  itself. 

"Q.  Would  It  be  noticeable  if  it  waa  need 
about  3  or  4  o'clock  in  the  afternoon,  would 
the  patient  begin  to  notice  it  at  night?  A. 
Yes,  might  notice  the  effect  of  pain  and  swell- 
ing even  though  the  active  infection  had  not 
taken  place.    *    •    • 

"Q.  Would  it  be  considered  an  infected  field 
if  it  was  in  the  mouth  or  in  the  Jaw  where  a 
tooth  bad  been  removed  about  three  weeks  be- 
fore, and  which  had  not  healed?  A.  It  would 
be  invariably  on  .infected  field. 

"Q.  Then,  what  would  be  the  nature  of  the 
treatment  after  removing  that  probe?  A.  Well, 
if  I  was  doing  it  in  another  surgical  wound,  in 
the  first  place  I  would  see  that  the  probe  was 
sterile,  and  if  it  had  gone  through  uninfected 
tissue — that  is,  where  the  point  of  ^fference 
comes  in— if  the  probe  was  introduced  simply 
into  infected  area  it  would  not  help  it  or  do 
any  harm,  but  if  it  went  through  into  uninfected 
tissue  there  ought  to  be  some  method  taken  to 
prevent  the  extending  of  that  infection." 

Dr.  Fixott,  a  witness  for  the  defendant, 
save  the  following  testimony: 

"Q.  But  you  say  the  probing  of  a  wound 
from  which  a  tooth  bad  been  removed  by  an 
instrument  which  bad  not  been  properly  steri- 
lised would  cause  the  swelling  of  the  face  and 
jaw  and  the  ulceration,  did  you  not?  A.  The 
nse  of  an  nnsterilised  instrument  would  cause 
all  kinds  of  swelling." 

Dr.  Fellows,  who  did  tbe  dental  work  for 
file  plaintiff,  as  a  witness  for  the  defendant 
testified: 

"Q.  The  Judge  on  the  bench  asked  you  a 
question  yesterday,  it  you  could  swear  that  you 
sterilised  this  instrument  imniedtately  before 
orfng  it  in  this  girl's  mouth,  to  which  yon 
replied  that  yon  ooold  not.  Is  that  correct?  A. 
If  the  testimony  shows  so,  yes. 

"Q.  Wen,  have  you  bad  o<;casion  to  change 
your  mind  over  night?    A.  I  have  not. 


"Q.  Is  that  true  this  momingT  That  is,  yoa 
don't  know  whether  yon  sterilized  the  instru- 
ment or  not?  A.  I  did  not  sterilise  the  instru- 
ment." 

The  plaintiff  testifled  as  follows: 

"Q.  Did  you  see  the  instrument  the  doctor 
liad  here  yesterday  in  his  hand?    A.  Xes. 

"Q.  The  one  that  he  called  an  explorer,  which 
he  said  he  used  in  exploring  your-  Jaw?  A. 
Which  one  do  yon  mean? 

"Q.  The  one  he  had  yesterday,  the  one  I 
show  you  now;  did  you  see  this  instrument  yes- 
terday?   A.  Xes. 

"Q.  Is  that  the  kind  of  an  instrument  he  used 
on  your  jaw?     A.  No. 

"Q.  What  kind  of  an  Instrument  was  it?  A. 
It  was  straight  and  sharp. 

"Q.  Did  it  bare  a  crook  on  it  at  all  like  this 
one?     A.  No. 

"Q.  Now,  Ellen,  I  will  ask  you,  did  he  put 
that  instrument  in  your  Jaw  in  the  place  where 
he  took  out  a  tooth?    A.  Yes,  sir. 

"Q.  When  you  first  felt  a  pain  after  you 
went  home,  where  did  you  first  feel  it?  A. 
Bight  there  where  he  stuck  that  instrument. 

"Q.  Did  yon  have  any  trouble  with  your 
teeth  tliat  you  bad  pulled  out  while  you  were 
over  tn  Finland,  back  of  those?  A.  No,  not 
any. 

"Q.  Where  was  this  pain  and  seat  of  this 
trouble  in  your  Jaw  with  reference  to  the 
tooth  Dr.  Fellows  pulled?  A.  It  was  in  the 
place  where  the  tooth  was  pulled  out." 

After  verdict,  we  must  assnme  this  tes- 
timony "to  be  true.  The  plaintiff  testifled  that 
the  instrument  which  Dr.  FeUowa  used  was 
not  the  one  which  was  produced  in  court; 
that  she  first  felt  a  pain  in  her  Jaw  after 
she  went  home,  "right  there  where  he  stuclt 
that  instrument";  that  she  had  never  had 
any  trouble  with  the  teeth  which  she  had 
bad  pnllcd  oat  while  she  was  in  Finland; 
and  that  the  seat  of  the  pain  "with  reference 
to  the  tooth  Dr.  Fellows  pulled"  was  "In  the 
place  where  the  tooth  was  pulled  out."  Dr. 
Sabin  testifled  that.  If  an  Infected  instrtunent 
was  nsed  about  S  or  4  o'clock  in  the  after- 
noon, the  patient  would  begin  to  notice  it 
the  same  night,  "even  though  the  active  in- 
fection had  not  takoi  place."  The  plaintiff 
was  at  the  defendant's  offlce  about  3  or  4 
o'clock  in  the  afternoon  and  testifled  that 
she  had  a  severe  pain'  in  her  jaw  that  same 
evening.  Dr.  Sabin's  testimony  strongly  cor- 
roborates that  of  the  plaintiff  as  to  the  ac- 
tual facts  to  which  she  testifled.  Xhls  evi- 
dence is  direct  and  positive,  and,  assuming 
it  to  be  true,  the  proximate  cause  of  plain- 
tiff's injury  Is  not  speculative  or  uncertain. 
The  case  of  Spain  v.  O.  W.  B.  &  N.  Co.,  78 
Or.  355,  153  Pac  470,  Ann.  Gas.  1917B,  1104, 
Is  not  in  point. 

As  vre  analyze  it,  there  is  ample  testimony 
to  support  the  verdict  Although  the  plain- 
tiff could  not  speak  or  understand  English 
and  bad  to  testify  through  an  interpreter,  the 
Jury  must  have  believed  her  evidence  and 
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that  the  proximate  catiae  of  her  injury  was 
the  neglect  of  the  defendant  to  use  dne  care 
In  her  treatment 
The  Judgment  Is  aflSrmed. 

McBRIDB,  O.  J.,  and  HABBIS,  J^  concnr. 

BrRNETT,  J.  (dissenting).  This  Is  an  ac- 
tion against  the  defendant  to  recover  dam- 
ages for  alleged  malpractice  in  dentistry. 
The  complaint  alleges  the  employment  of  the 
defendant  In  these  terms : 

"That  on  or  about  the  4tb  day  of  Apnl,  1918, 
the  plaintiff  employed  and  retained  the  defend- 
ant for  a  good  and  valuable  consideration,  and 
at  the  special  instance  and  request  of  the  de- 
fendant, to  do  and  perform  certain  dental 
work  for  the  plaintiff  at  its  place  of  business 
in  said  dty  of  Portland,  which  consisted,  among 
other  things,  of  extracting  certain  teeth  and 
partial  upper  and  lower  plates  for  plaintiff's 
upper  and  lower  jaws  and  putting  gold  crowns 
on  certain  teeth  of  the  plaintiff,  for  which 
plaintiff  promised  and  agreed  to  pay  the  defend- 
ant the  sum  of  $25,  and  that  the  defendant  was 
to  extract  certain  teeth  and  to  cure  and  prop- 
erly take  care  of  the  jaw  after  they  were  so 
extracted,  and  to  do  such  work  in  a  careful 
and  skillful  manner,  and  to  attend  and  doctor 
the  plaintiff  until  she  was  healed  and  the  Jaw 
where  said  tooth  was  removed  was  well,  and 
otherwise  to  render  the  plaintiff  such  care  as 
said  treatment  required,  and  to  carefully  and 
skillfully  look  after  and  take  care  of  her  physi- 
cal condition  and  health  in  so  far  as  the  ex- 
traction of  said  tooth  and  the  care  of  the  jaw 
during  the  time  said  treatment  was  administer- 
ed to  the  plaintiff  by  the  defendant." 

The  grievance  complained  of  is  couched 
in  the  following  language: 

"That  the  defendant  while  so  employed  and 
acting,  and  while  in  charge  of  treating  the 
plaintiff,  and  while  plaintiff  was  under  the  care 
of  the  defendant,  the  defendant  then  and  there, 
in  violation  of  its  duty,  negligently  and  care- 
lessly behaved  and  governed  itself  in  and  about 
the  care  of  said  plaintiff,  and  in  and  about  the 
treating  and  caring  for  plaintiff's  lower  left 
jaw  after  the  extraction  of  a  tooth  therefrom, 
and  in  the  extraction  thereof,  and  in  the  use 
of  certain  drugs  and  medicines  and  unclean 
and  defective  and  unwliolesome  instruments, 
and  in'  not  using  proper  care,  attention,  and 
medicaments,  appliances,  and  skill,  and  the 
treatment  of  said  lower  left  Jaw,  and  by  and 
through  the  negligence  and  carelessness,  de- 
fault, and  unskillfulness  of  said  defendant  in 
so  treating  and  taking  care  of  the  plaintiff's 
lower  left  jaw,  and  by  the  use  of  instruments 
that  were  unclean  and  unfit  for  use,  which  were 
used  in  penetrating  said  left  lower  jaw  of  plain- 
tiff, the  blood  of  plaintitTi  left  lower  Jaw  was 
poisoned  and  caused  to  become  swollen,  in- 
flamed, and  diseased,  and  plaintiff  was  thereby, 
rendered  sick  and  greatly  injured  in  her  health 
and  constitution  and  made  to  suffer  much  pain." 

The  remainder  of  the  averment  is  devoted 
to  a  recital  of  the  resultant  Injuries  and  the 


amount  of  damage.  The  answer  -traverses 
the  complaint  except  as  to  the  employment, 
the  teeth  extracted,  and  the  corporate  char- 
acter of  the  defendant,  and  charges  contrlb- 
atory  negligence  on  the  part  of  the  plaintiff 
in  that  she  did  not  obey  instructions  to  come 
frequently  to  the  office  for  treatment  until 
the  Jaw  should  be  healed;  and  that  she 
neglected  properly  to  care  for  and  have  the 
Jaw  treated.  This  In  turn  was  denied  by  the 
reply.  The  trial  resulted  In  a  verdict  and 
Judgment  for  the  plaintiff,  and  the  defend- 
ant appeals. 

It  will  be  noted  at  the  outset  that  accord- 
ing to  the  complaint  the  defendant  was  not 
employed  to  hunt  out  concealed  and  broken 
roots  of  teeth,  but  to  "extract  certain  teeth." 
There  is  no  pretense  in  the  complaint  that 
the  defendant  extracted,  or  was  to  extract, 
any  other  than  those  that  were  actually  tak* 
en  from  the  mouth  of  the  plaintiff.  To  ex- 
tract other  teeth  or  concealed  roots  of  teeth 
would  not  be  within  the  scope  of  the  con- 
tract alleged. 

As  to  the  use  of  Instruments,  the  complaint 
does  not  cOiarge  the  defendant  with  using 
a  clean  instrument  unskillfully  so  as  to  in- 
fect the  Jaw,  but  with  using  unclean  instru- 
ments, by  reason  of  which  plaintiff's  blood 
"was  poisoned  and  caused  to  become  swollen. 
Inflamed,  and  diseased,"  whatever  that  may 
mean.  Aside  from  the  charge  that  the  de- 
fendant used  unclean  and  unfit  instruments 
"which  were  used  in  penetrating  said  left 
lower  Jaw  of  the  plaintiff,",  the  complaint 
does  not  state  what  the  defendant  did  that 
should  not  have  been  done,  or  what  it  failed 
to  do  that  it  should  have  done.  The  controver- 
sy centers  around  the  charge  that  the  defend- 
ant used  an  unclean  instrument  in  poietrat- 
ing  the  plalntlfTs  Jaw.  The  substance  of  her 
grievance  is  that  her  Jaw  became  infected 
after  the  extraction  of  her  teeth,  and  she 
attempted  to  attribute  that  to  the  defendant. 

Another  principle  to  have  In  mind  as  we 
proceed  is  that  in  treating  a  surgical  case 
the  operator  who  with  reasonable  diligence 
employs  the  skill  of  which  be  is  possessed  is 
not  liable  for  an  error  of  Judgment,  and  the 
mere  fact  that  an  untoward  result  ensues  is 
not  evidence  of  negligence.  Bills  v.  Shaw, 
69  Or.  460,  137  Pac.  229,  and  precedents 
there  cited. 

The  testimony  discloses  that  the  plaintiff 
went  in  company  with  Mrs.  Alama  to  the 
defendant's  dental  rooms  three  times.  The 
first  time,  she  contracted  with  the  defendant 
to  extract  some  teeth  from  the  upper  Jaw 
and  three  others  from  the  lower  Jaw,  and 
to  make  her  an  upper  and  a  lower  plitte  of  ar- 
tificial teeth.  The  plaintiff  herself:  testifies 
In  substance  that  at  the  first  visit  the  den- 
tist  extracted  twelve  upper  teeth  and  "there 
was  a  little  pain,  not  much."  Ins  a  week 
she  and  her  friend  went  again,  when  the 
dentist  pulled  two  teeth  from  the  r^ht  low- 
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er  side  and  one  from  the  left  lower  Jaw. 
She  Bald  the  latter  was  a  sound  tooth,  but 
"^e  said  It  had  to  be  pulled  so  as  to  lit  the 
upper  plate,  and  I  consented."  She  says  that 
she  returned  about  three  weeks  afterwards, 
"because  the  tooth  that  was  pulled  from  the 
left  side  did  not  heal  up  or  get  welL"  At 
£hat  time,  she  says,  "we  asked  him  what  was 
the  matter  with  that.  If  there  was  any  root 
left,  because  It  was  creating  some  pain." 
The  dentist  had  her  get  Into  a  chair,  she 
testifies,  "took  an  Instrument  from  the  shelf, 
and  stn(^  It  In  where  the  sore  spot  was  In 
the  left  jaw.  He  said  there  waB  no  roots  In 
th»re;  that  eyerythlng  was  all  right."  She 
declares  that  he  did  not  use  any  water,  wash, 
or  spray  In  her  mouth.  She  says  she  asked 
bbn  why  there  was  such  a  pain  there,  and  he 
wanted  to  know  If  It  was  very  sore.  She 
replied  that  "It  was  not  so  very  sore,  but  It 
bad  quite  a  pain  In  there  and  ached."  The 
witness  continued: 

**He  said  it  was  all  right,  and  to  come  back 
in  about  a  week,  and  then  he  left  the  room. 
I  have  never  seen  him  since." 

She  said  that  her  friend  gave  her  some 
water,  as  she  had  a  bad  taste  In  her  mouth 
and  had  to  have  water.  The  other  teeth  "had 
got  well  and  were  all  right."  She  says  the 
operating  dentist  "put  In  the  instrument  In 
only  one  place,"  and,  to  use  her  language, 
"In  a  few  hours  it  commenced  an  awful 
pain."  The  second  day  after  her  last  visit 
■he  went  to  Dr.  Sabin,,a  physician  and  sur- 
geon, who  examined  it,  and  she  went  home 
and  then  to  the  hospital,  where,  on  Monday 
morning  following  the  liinrsday  of  her  last 
visit  to  the  defendant.  Dr.  Sabln  lanced  the 
swelling.  She  testified  that  the  swelllngrTras 
all  gone  after  about  two  weeks,  but  it  had 
not  healed  up  inside  the  mouth  then.  She 
said  some  pus  ran  out  of  the  gum  until  about 
a  month  before  the  trial,  when  she  had  a 
root  pulled  out  by  Dr.  Spalding.  She  said 
she  did  not  discover  that  a  root  was  left 
In  the  Jaw  until  an  X-ray  picture  was  taken 
about  two  months  before  the  trial,  and  that 
there  was  no  pus  coming  out  since  the  root 
was  extracted;  that  the  pus  discharge  con- 
tinued for  about  a  month  or  so  after  leav- 
ing the  hospital,  although  there  was  not  much 
running  out  of  It,  but  after  that  It  commenc- 
ed to  get  worse,  and  continued  untU  the  root 
was  removed.  She  said  this  root  was  tak- 
en from  the  same  place  where  the  tooth  was 
polled.  She  says  two  other  teeth  were  "tak- 
en out  In  the  'old  country'  about  three  years 
ago,"  and  were  somewhat  defective  and 
broken;  and  that,  there  was  a  little  pain 
In  the  lower  Jaw  all  of  the  time.  She  says, 
"Before  I  went  there  the  last  time  It  got  a 
little  worse." 

Mrs.  Alama  tells  practically  the  same  story 
about  the  plalntUTs  going  to  the  defendant 
for  treatment.    But  that  witness  said: 


"She  had  an  awfnl  time  ^th  her  upper  gums, 
and  she  said  there  was  only  the  walls  there  and 
they  were  jerking,  and  that  made  it  ache." 

Describing  the  examination  of  the  place 
where  the  tooth  was  extracted  from  the  low- 
er left  jaw,  the  witness  said: 

The  dentist  put  the  plaintiff  in  a  chair,  "and 
then  he  took  a  kind  of  instroment  and  stuck 
right  in  there  and  said:  That  will  be  all  right. 
That  is  no  root.'  He  told  her  there  was  no 
root  and  no  danger.  I  did  not  see  him  ase 
it  before  [putting  it  in  her  mouth],  but  he  took 
it  off  the  stieU.  I  don't  know  whether  it  was 
washed  or  not." 

"Q.  Now,  did  yon  notice  whether  or  not  he 
did  anytliing  towards  sterilizing  or  cleaning 
that  Instrument  before  he  put  it  in  her  Jaw7 
A.  No,  he  did  not;  he  just  tocA  it  from  the 
shelf  and  stuck  it  right  into  her  mouth." 

She  alBO  said  there  was  a  little  swelling, 
but  not  very  mudi,  before  going  to  the  of- 
fice the  third  time. 

Mrs.  Cronan,  for  whom  the  plalntlfC  work- 
ed at  the  time,  said  her  face  was  not  right 
and  was  hurting  her  before  the  last  visit 

Dr.  Sabln,  the  surgeon  to  whom  the  plain- 
tiff went,  was  asked: 

"What  was  the  nature  of  the  infection  or 
the  cause  of  it?  A  Well,  that  is  something 
that  is  pretty  hard  to  determine.  Of  course, 
we  knew  she  had  had  an  extraction  of  a  tooth, 
and  we  considered  it  was  secondary  infection 
from  that.  •  •  •  Well,  a  primary  infection 
at  the  point  where  the  tooth  was  extracted, 
and  a  secondary  infection  extending  through 
the  tisBues  and  down  the  lymph  spaces  to  some 
other  point. 

"Q.  I  want  to  know  what  caused  that  swelling 
there  and  the  infection.  A  Weil,  it  is  a  bac- 
terial infection,  of  course,  but  what  nature  it 
was  would  be  almost  impossible  to  determine. 
Some  of  the  bacteria  that  are  in  tlie  mouth  and 
it  would  get  in  that  way  into  the  primary  in- 
fection, into  the  primary  source  of  the  infec- 
tion." 

Referring  to  the  other  teeth  that  had  been 
removed,  be  was  asked: 

"If  it  would  be  infection  from  the  month,  I 
will  ask  yon  whether  or  not  it  would  have  been 
as  likely  to  infect  the  others  as  that  tooth? 
A  Why,  yes,  theoretically  so;  yes,  sir.  •  •  • 
Surely,  any  instrument  that  might  have  infec- 
tion on  it  will  carry  infection  into  the  tissues, 
even  though  it  were  properly  sterilized,  if  it 
were  passed  throogh  an  hifected  area,  and  all 
woonds  in  the  mouth  are  infected.  It  might 
affect  it  that  way  surely.  "  •    •    • 

"Q.  Would  it  be  considered  an  infected  field 
if  it  was  in  the  month  or  in  the  jaw  where  a 
tooth  had  been  removed  alrout  three  weeks  be- 
fore, and  which  had  not  healed?  A.  It  would 
be  invariably  an  infected  field.  *  •  *  If  the 
probe  was  introduced  simply  into  infected  area, 
it  would  not  make  any  difference  what  you  did, 
because  it  would  not  help  it  or  do  any  harm; 
but,  if  it  went  through  into  uninfected  tissue, 
there  ought  to  be  some  methods,  taken  to  pre- 
vent the  extending  of  that  infection. 
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"Q.  Would  that  have  been  probable  in  in- 
serting a  probe  In  the  jaw  such  as  I  describe? 
A.  I  do  not  know.  I  do  not  know  how  far 
along  the  healing  of  that  wound  had  progress 
ed.    •    •    • 

"Q.  Suppose  there  was  an  abscess  under 
a  tooth  and  tiie  tooth  was  removed,  what  ef- 
fect would  that  have  on  the  abscess?  A.  Well, 
usually  that  destroys  the  abscess;  in  other 
words,  it  gives  drainage,  which  would  be  a  de- 
sirable thing  in  any  abscess. 

"Q.  If  a  tooth  had  been  removed  for  a  period 
of  three  weeks  and  bad  an  abscess'  there,  do 
you  think  the  patient  would  have  had  any 
notice  of  it,  or  noticed  any  ill  effects  of  it 
within  that  time?  A.  Well,  except  under  the 
possible  condition  that  there  might  have  been 
something  over  the  top  of  the  Infection  that 
was  there,  and  sealing  it  in  again. 

"Q.  Supposing  the  tooth  was  sound  and  no 
fault  found  with  it,  no  trouble  with  the  tooth 
whatever,  but  simply  removed  for  the  pur- 
pose of  putting  in  a  plate  because  it  would  be 
in  the  way.  Would  the  pulling  of  it  create 
such  a  condition  as  you  found  in  this  jaw> 
the  mere  pulling  of  a  tooth?  A.  That  is  a  pos- 
sibility, yes.  You  have  a  raw,  open  wound 
which  may  be  infected. 

"Q.  But,  If  it  was  caused  by  the  pulling,  how 
long  would  it  be  before  it  would  develop?  A. 
Oh,  that  is  impossible  to  make  any  definite 
statement  about  that. 

"Q.  Approximately?  A.  Anywhere  between 
three  days,  three  or  four  days,  and  ten  days, 
something  of  that  sort. 

"Q.  Doctor,  if  it  were  admitted  that  in  that 
same  jaw  there  was  the  root  of  a  tooth  which 
did  not  come  out,  would  it  be  possible  for  an 
abscess  to  lie  concealed  at  the  bottom  of  that 
root  without  being  discovered  at  the  time  of 
the  extraction  of  the  tooth?  A.  I  should 
judge  so,  yes. 

"Q.  And  would  the  removal  of  any  neighbor- 
ing teeth  be  apt  to  disturb  the  surrounding  of 
that  abscess  so  tbat  it  might  develop  into  the 
condition  in  which  you  found  this  patient? 
*  •  *  If  a  sound  tooth  were  removed  leaving 
in  the  jaw  this  root,  would  it  be  possible  for  an 
abscess  to  lie  concealed  at  the  bottom  of  this 
root  without  being  detected  by  the  dentist  at 
the  time?   A.  Yes." 


Dr.  Spalding,  a  dentist,  witness  for.tbe 
plalntur,  testified  that  he  extracted  the  root 
of  the  third  moliir  within  30  or  40  days  prior 
to  the  trlaL  Speaking  of  the  root  left  In  the 
lower  left  Jaw,  he  said: 

If  there  was  considerable  pain  and  some- 
thing had  to  be  done,  "the  only  thing  to  do  Is 
to  give  an  anssthetie  and  pull  it  out  If  there 
was  not  very  much  pain,  we  generally  leave 
those  tissues  come  down  to  place,  a  process 
of  absorbing,  and  they  are  easily  taken  out 
afterwards.  If  there  Is  considerable  pain,  I 
would  administer  treatment.  There  la  no  pre- 
scribed treatment  at  all.  The  injection  of  an 
instmment  would  not  necessarily  be  a  cause  of 
pain  or  swelling.  If  there  was  a  slight  swell- 
ing of  the  jaw  before  the  instrument  was  in- 
jected, I  would  not  say  the  swelling  was  caused 
1^  the  injection  of  the  Instrument." 


This  constltiites  a  drcnmstantlal  rfisumfi 
of  all  the  testimony  on  behalf  of  the  plaintiff 
relating  to  the  micleanUness  of  the  instm- 
ment used  and  the  Infection  of  her  Jaw.  At 
this  point,  the  defendant  moved  for  a  Judg- 
ment of  nonsuit,  which  was  denied  and  an  ex- 
ception taken. 

On  behalf  of  the  defendant,  Miss  Newman 
testified  tbat  at  the  times  the  plaintiff  visited 
the  defendant's  dental  rooms  she  was  an  as- 
sistant there.  She  says  the  Instrmnents  were 
always  put  in  a  solution  of  lysol  and  were  al- 
ways given  a  formaldehyde  sterilization  until 
they  were  used  for  the  patient 

"Q.  Was  it  the  habit  of  the  doctor  to  pick 
them  up  and  sterilize  them  just  before  be  put 
the  instrument  in  the  mouth?  A.  No,  they 
were  always  sterilized  first. 

"Q.  So  tbat  when  they  were  laid  on  this 
long  table  ready  for  use  are  they  sterilized  or 
nnsterilized?    A.  They  were  sterilized." 

Dr.  Flxott,  a  dentist,  testified  about  a  skia- 
graph taken  January  30,  1919,  of  the  plaln- 
tififs  lower  left  jaw,  which  showed  a  piece  of 
the  root  of  a  molar,  probably  the  secona,  with 
an  abscess  at  the  apex  burled  under  soft  tis- 
sue, that  could  not  be  detected  by  ocular  ex- 
amination. Speaking  of  the  effect  of  an  ul- 
cerated tooth,  he  testified  in  substance  that, 
if  the  patient  was  in  first-class  physical  con- 
dition and  resistance  was  great,  it  would 
overcome  a  great  deal  of  infection  and  it 
would  not  appear.  On  the  other  hand,  if  the 
patient's  health  was  below  par,  it  could  ap- 
pear at  almost  any  time;  further,  a  disturb- 
ance of  any  kind  could  cause  an  abscess  to 
aroear,  for  Instance,  the  wearing  of  a  plate, 
the  disturbance  of  the  tissues,  traumatic 
bump,  or  the  extraction  of  any  other  piece; 
anything  of  that  kind  that  would  disturb  the 
tissues  would  cause  superactivity  of  the 
germs  In  the  pus  surrounding  the  abscess 
which  would  cause  that  to  become  active;  al- 
so, that  an  acute  abscess  can  form  very  quick- 
ly from  disturbance  of  a  local  abscess  that 
has  given  no  evidence  of  trouble.  Dr.  Ross,  a 
witness  for  the  defendant,  examined  tite 
plaintiff  December  18, 1918,  and  found  a  pin- 
point opening  one-half  Inch  back  of  the  first 
bicuspid,  which  discharged  pus  on  pressure, 
and  there  was  a  small  healed  dimple  Imme- 
diately ba.A  of  the  first  bicuspid,  indicating 
recent  extraction  of  the  second  bicuspid.  Dr. 
Fellows,  the  operating  dentist  who  extracted 
the  plaintiff's  teeth,  said  she  came  first  on 
April  4,  1918,  and  had  a  lot  of  bad  roots  in 
both  the  upper  and  lower  jaws.  He  said  he 
cautioned  her  particularly  to  keep  the  moutln 
washed  out  with  hot  nit  water  many  times  a 
day,  and  if  it  got  sore  to  come  back  and  let 
him  attend  to  it  He  says  he  to<A  the  teetb 
out  Just  as  easily  as  be  could,  and  that  "they 
were  in  bad  condition;  the  roots  had  ab- 
scesses on  them,  and  when  you  take  out  a 
root  like  tbat  It  has  a  little  sac  banging  on  It 
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like  a  pea  antU  the  tooth  dries  up  and  there 
Is  a  little  piece  generally  hangs  onto  the  tooth 
and  som^tlmea  It  does  not"  He  says  that  one 
week  later,  after  the  first  visit,  the  plaintiff 
came  again,  when  he  extracted  a  molar  and 
a  bicnspld  from  the  right  lower  jaw,  and  the 
second  bicuspid  from  the  left  lower  Jaw.  The 
latter  was  a  sound  tooth,  he  says,  but  crooked, 
80  that  it  had  to  be  pulled  to  make  the  plate 
fit  properly.  He  says  it  came  out  perfectly 
and  that  there  was  nothing  left;  also,  that 
the  root  extracted  later  by  Dr.  Spalding  and 
Introduced  In  evidence  Is  the  root  of  a  molar. 
^Tien  the  plaintiff  came  the  last  time,  Dr. 
Fellows  discovered  that  the  place  where  be 
had  extracted  the  bicuspid  from  the  left  Jaw 
was  a  little  bit  inflamed,  and  he  took  an  ex- 
plorer and  pat  It  into  th6  socket  He  de- 
scribed an  explorer,  saying,  "It  is  a  little 
sharp  pointed  instmment"  He  says  that,  as 
soon  as  he  put  the  Instrument  into  the  plain- 
tiff's mouth,  the  gums  bled  a  little,  and  he 
immedlatdiy  put  tincture  of  iodine  In  the 
socket  with  a  little  absorbent  cotton,  which  he 
always  had  ready  "if  the  gum  is  cat  or  any^ 
tbbtg,  because  tlnetore  of  iodine  I  brieve  is 
the  Tery  best  antiseptic  a  person  can  get" 
As  to  the  deanOness  of  the  instrument,  he 
testifled: 

"Bvery  iostrnment,  every  time  we  use  it,  la 
put  on  the  bracket  and  is  not  nied  again  in 
any  other  patient's  moath  until  it  la  sterilized 
on  the  electric  sterilizer.  But  lots  of  timea, 
even  if  I  have  used  this  instrument  on  a  per- 
son and  I  put  it  down,  I  dip  it  in  a  10  per  cent 
solution  of  lysol  before  I  pat  it  back,  I  don't 
always  do  it  but  I  do  it  lots  of  times.  *  •  • 
I  would  not  swear  I  did  that  on  this  occasion. 
It  is  a  very  liard  thing  to  remember.  It  is  a 
habit  a  dentist  gets  into.  •  *  •  Well,  I 
know  these  Instrnmenta  were  sterilised  before 
they  "were  pnt  on  my  bracket  to  nse.  I  know 
that,  abs4riately,  they  were  sterilised." 

He  also  testifled  that  he  Inserted  the  ex- 
plorer In  her  mouth  only  once  and  did  not  nse 
It  on  her  again.  This  accords  with  the  state- 
ments of  the  plaintiff  and  Mrs.  A  lams.  He 
dedared  that  the  plalntUTs  tronble  was  cans. 
ed  from  '^hat  root  that  was  In  there,  away 
back."  He  said  he  woold  not  have  used  the 
explorer,  but  "she  asked  me  If  there  was  a 
root  down  there  and  I  went  down  to  see.". 
He  said  that  he  did  not  sterilize  the  Instru- 
ment Immediately  before  using  It  in  her 
montli,  as. "It  was  sterilized  before  It  was 
brought  to  me.  I  did  not  sterilize  the  Instru- 
ment" In  rebuttal,  the  plaintiff  testified  In 
substance  that  tlie  instrument  shown  her  was 
not  the  kind  of  an  Instnunott  Dr.  Fdlows 
nsed  on  her  Jaw.  She  said  that  the  one  so 
nsed  was  straight  and  sharp  and  had  no 
crook  on  It  like  the  one  shown  In  court 

From  the  case  made  by  the  testimony  for 
the  plaintiff,  the  charge  that  the  Instrument 
used  was  unclean  and  onflt  is  utterly  without 
support  On  the  other  liand,  ths  testimony 


for  the  defendant,  that  of  Dr.  Fdlows,  and 
the  attendant  Is  positive  that  the  Instrument 
was  sterilized  before  being  used  In  the  mouth 
of  the  plaintiff.  They  are  utterly  undispnted 
on  this  subject  In  other  words,  the  plalntltTs 
witnesses  did  not  know  whether  the  instru- 
ment was  sterilized  or  not,  while  those  for 
the  defendant,  positlTely  declared  that  it  was. 
Speaking  about  such  a  situation,  Mr.  Justice 
Allen  in  Nevlnger  v.  Haun,  197  Mo.  App.  416, 
196  S.  W.  39,  a  case  as  nearly  like  the  pres- 
ent as  one  could  be  like  another,  used  this 
language: 

"Defendant's  testtmony,  nncontradicted,  is 
that  he  sterilized  his  instraments  before  put- 
ting them  away  in  the  case  wherein  they  were 
kept  when  not  in  use.  Flaintilf  contends  that 
this  testimony  shonld  not  be  reckoned  with, 
for  the  reason  that  the  jury  could  disregard 
it  if  they  saw  fit  But  the  doctrine  for  which 
appellant  contends  in  this  connection  does  not 
mean  that  where  the  burden  is  on  the  plaintllf 
to  show  a  failnre  to  do  any  act  and  the  defend- 
ant's evidence  that  he  did  do  It  is  uncontra- 
dicted, then  the  jury  may  not  only  disbelieve 
his  evidence  but  may  take  such  disbelief  as 
supplying  the  affirmative  evidence  required  of 
plaintiff.  [Citing  authoriUes.]  Plaintiff  adduc- 
ed no  evidence  tending  to  show  a  failnre  on 
defendant's  part  to  sterilize  his  instruments 
before  thus  putting  them  away." 

Apropos  of  this  situation,  the  defendant 
here  made  a  timely  request  at  the  court  tt 
Instruct  the  Jury  as  follows: 

"Where  there  are  two  or  more  possible  caus- 
es of  the  condition  from  which  plaintiff  suffer- 
ed, for  one  or  more  of  which  the  defendant  is 
not  responsible,  the  plaintiff,  in  order  to  re- 
cover, must  show  by  a  preponderance  of  the 
evidence  that  the  injury  was  wholly  or  partly 
the  result  of  that  cause  which  would  render 
the  defendant  liable.  If  the  evidence  in  this 
case  leaves  it  Just  as  probable  that  the  condi- 
tion was  the  result  of  one  cause  as  much  as 
the  other,  ths  plaintiff  cannot  recover." 


We  thus  have  a  case  In  whl«>h  the  complaint 
is  based  upon  the  charge  that  the  Instrument 
used  was  unclean  and  unfit  In  support  of 
which  there  is  no  testimony  whatever  for  the 
plaintiff  tending  to  show  that  such  was  ths 
coddltlon  of  the  Instrument;  while,  on  the 
other  hand,  the  undisputed  testimony  for  the 
defendant  is  that  the  Instrument  was  steriliz- 
ed, not  necessarily  by  the  operating  dentist 
himself,  but  by  bis  assistant  It  is  not  a  fair 
construction  of  his  evidence  to  hang  it  all  up- 
on the  Isolated  statement  which  be  made^  "I 
did  not  sterilize  the  instrument" 

We  have  also  the  testimony  of  the  experf 
witnesses  to  the  effect  that  a  tooth  or  frag^ 
mentary  root  ulcerated  at  the  apex  will  be- 
come the  active  cause  of  swelling  and  abscess 
when  disturbed  by  the  extraction  of  other 
teeth,  or  by  a  diuilnntloa  of  the  patlenf  s  pow- 
er to  resist  the  attaA  hitherto  latent  In  the 
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diseased  tooth.  We  have  the  ezi>ert  state- 
ment that  there  are  Infective  germs  in  the 
mouth  which  would  attack  the  wound  of  ex- 
traction and  cause  infection. 

Viewed  in  the  light  of  the  expert  testimony, 
the  fact  that  there  was  swelling,  with  sore- 
ness, where  the  second  bicuspid  had  been 
extracted  from  the  lower  Jaw,  would  indicate 
that  active  infection  had  begun  before  the 
third  visit  of  the  plaintiff  to  the  defendant's 
dental  rooms.  All  of  these  things  plainly  in- 
dicate that  It  is  a  matter  of  speculation 
whether  the  abscess  which  caused  the  plain- 
tiff's' suffering  was  attributable  to  the  con- 
duct of  the  dentist  or  to  the  ulcerated  root 
of  the  molar  afterwards  extracted  by  Dr. 
Spalding.  The  testimony  is  undisputed  that 
the  tooth  drawn  by  Dr.  Fellows  was  the  sec- 
ond bicuspid,  while  the  root  which  Dr.  Spal- 
ding extracted  was  that  of  the  third  molar, 
and  Dr.  Boss  declares  that  there  was  a  small 
healed  dimple  immediately  back  of  the  first 
blcusidd,  indicating  a  recent  extraction  of  the 
second  bicuspid,  and  that  further  back,  at 
the  seat  of  the  molar  teeth,  was  the  point  of 
ulceration,  which  was  then  discharging  pus 
on  pressure.  In  other  words,  the  wotmd  of 
extraction  made  by  the  defendant's  operator 
healed  up  perfectly,  while  the  ulceration  of 
the  old  root  with  which  he  had  nothing  to  do 
continued  until  its  extraction  by  Dr.  Spalding. 
No  one  pretends  that  more  than  one  tooth 
was  drawn  from  the  lower  left  jaw.  That 
is  accounted  for  as  the  second  bicuspid  by 
the  testimony  of  Dr.  Fellows  and  of  Dr.  Boss, 
the  latter  of  whom  spoke  about  the  heiled 
dimple.  In  sliort,  it  is  a  matter  of  guess  and 
speculation  whether  the  infection  was  a  case 
of  auto-Intoxication  originating  from  the  or- 
dinary infective  germs  of  the  mouth  or  the 
ulcerated  molar  root,  or  caused  by  the  use 
of  the  instrument  in  question,  even  conceding 
it  was  unclean. 

Spain  V.  O.  W.  B.  &  N.  Co.,  78  Or.  866,  163 
Pac.  470,  Ann.  Caa.  1917B,  1104,  was  a  case 
where  the  plaintiff  had  lately  had  his  arm 
amputated  and  it  had  not  healed.  While  on 
his  way  to  consult  his  regular  physician,  he 
was  wrongfully  arrested  by  the  defendant's 
conductor  and  other  agents  and  incarcerated 
for  several  hours  in  a  filthy  Jail.  He  charged 
that  on  that  account  his  arm  became  serious- 
ly worse  than  when  the  arrest  was  made  and 
a  second  amputation  became  necessary.  Aft- 
er reviewing  the  testimony,  Mr.  Justice 
McBride,  who  wrote  the  opinion,  used  this 
language: 

"Now,  from  this  testimony,  which  is  wholly 
from  plaintiff's  witnesses,  there  may  be  drawn 
several  inferences:  (1)  That  the  inflammation 
which  ensued  upon  the  2lBt  was  a  mere  phase 
of  an  infection  already  shown  to  exist  in  the 
wound;  (2)  that  it  arose  from  plaintiff's  ac- 
tivities around  the  race-track  at  Boise;  (3) 
that  it  came  from  nnsterilized  dressings  applied 
by  Mrs.  Simma  before  plaintiff's  departure  to 
Boise;    or  (4)   that  it  arose  from  unsanitary 


condition  existing  in  the  Jan  at  Huntington. 
There  is  no  evidence  which  has  a  tendency  to 
show  from  which  of  these  canses  the  subse- 
quent aggravated  condition  arose.  It  might 
have  been  from  any  one  of  them,  or,  if  there 
exists  any  reason  to  differentiate,  the  first  of 
the  possible  causes  would  seem  the  most  prob- 
able, as  there  can  be  no  question  under  plain- 
tiff's own  testimony  but  that  some  infection 
resulting  in  a  discharge  of  pns  existed  at  the 
time  he  left  for  Boise.  That  his  arm  was 
not  in  an  entirely  satisfactory  condition  while 
at  and  returning  from  Boise  is  shown  by  his 
complaint,  which  alleges  that  he  was  'suffering 
from  a  recently  amputated  arm  and  was  then 
on  his  way  to  consult  his  regular  physician.' 
When  the  evidence  leaves  the  case  in  such  a 
situation  that  the  jury  will  be  required  to  spec- 
nlate  and  guess  which  of  several  possible  cans- 
es occasioned  the  injury,  that  part  of  the  case 
should  be  withdrawn  from  their  consideration;" 
citing  Armstrong  v.  Town  of  Cosmopolis,  82 
Wash.  UO,  72  Pac.  103& 

In  Medsker  ▼.  Portland  By.,  L.  &  P.  Co., 
81  Or.  63, 158  P8&  272,  a  case  where  a  line- 
man fell  from  a  pole  carrying  electric  wires, 
Mr.  Chief  Justice  Moore  reviewed  the  testi- 
mony and  said: 

"This  constitutes  the  entire  testimony  relat- 
ing to  the  cause  of  the  injury.  The  death  was 
undoubtedly  occasioned  by  the  fall,  but  wheth- 
er the  descent  resulted  from  coming  in  contact 
with  the  south  guy  wire,  or  was  caused  by  the 
deceased  losing  his  balance,  is  problematical." 

He  then  dtes  the  Spain  Case,  supra,  as 
controlling,  so  that  the  Judgment  for  the  de- 
fendant on  a  directed  verdict  was  affirmed. 
In  Shaw  v.  New  Tear  Gold  Mines  Co.,  3t 
Mont  138,  77  Pac.  615,  a  case  covering  a 
charge  of  negligence  to  the  injury  of  the 
plaintiff,  the  rule  is  thus  stated: 

"The  burden  of  proof  is  upon  plaintiil,  and 
is  not  satisfied  if  the  conclusion  to  be  reached 
from  the  testimony  offered  is  merely  a  matter 
of  conjecture.  If  such  condasion  be  equally 
consonant  with  the  truth  of  the  allegations, 
and  with  some  other  theory  or  theories  incon- 
sistent therewith,  it  becomes  a  mere  conjec- 
ture, and  the  rule  of  the  burden  of  proof  is 
not  satisfied.  Thus,  in  an  ordinary  case  of 
negligence,  like  the  one  under  consideration, 
plaintiff  has  the  burden  of  proving  the  negli- 
gence of  defendant  as  alleged,  and  also  that 
such  negligence  was  the  proximate  cause  of 
plaintiff's  injury.  If  the  testimony  leaves  ei- 
ther the  existence  of  negligence  of  defendant, 
or  that  such  negligence  was  the  proximate 
cause  of  the  injary,  to  conjecture,  it  is  insuf- 
ficient to  establish  plaintiff's  case.  If  the  con- 
clusion to  be  reached  from  the  testimony  is 
equally  consonant  with  some  theory  inconsist- 
ent with  either  of  the  issues  to  be  proven,  it 
does  not  tend  to  prove  them,  within  the  mean- 
ing of  the  rule  above  annoimced.  The  use  of 
the  word  'tend'  does  not  contemplate  conjec- 
ture. It  contemplates  that  the  testimony  haa 
a  tendency  to  prove  the  allegations  of  the 
complaint,  and  not  some  other  theory  incon- 
sistent therewith." 
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Farmelee  ▼.  Chicago,  M.  ft  St.  P.  By.  Co., 
92  Wash^  185, 158  Pac.  077,  was  a  case  where 
an  administrator  saed  to  recover  damages  for 
the  death  of  her  decedait  who  was  killed 
while  In  performance  of  his  duties  as  a 
brakeman  in  the  employ  of  the  defendant. 
Mr.  Justice  Chadwlck  reviewed  the  authori- 
ties, and  the  result  of  his  Investigation  Is 
summed  up  In  the  syllabus  In  these  words: 

"In  an  action  for  personal  Injuries,  if  the 
existing  state  of  affairs,  however  dangerous, 
might,  according  to  the  ordinary  experience  of 
manldnd,  have  been  due  to  other  causes  than 
negligence  for  which  the  defendant  was  respon- 
sible, it  is  for  the  pi«inHff  to  exdnde  the  opera- 
tion of  those  canses  by  the  greater  weight  of 
evidence,  since  all  accidents  are  not  the  result 
of  negligence." 

This  case  Is  d  ted  by  Mr.  Justice  Harris  In 
Brldenstlne  v.  Gerllnger  Motor  Car  Co.,  86 
Or.  4U,  426,  168  Pac  73,  922. 

It  Is  not  enough  that  an  Injury  has  hap- 
poied.  Neither  Is  it  sufficient  to  show  that 
the  act  of  negligoice  of  the  defendant  may 
have  been  one  of  several  possible  causes  pro- 
ducing the  Injury  complained  of.  The  rule 
of  res  ipsa  loquitur  does  not  apply  to  such 
cases.  Miller  v.  Blackburn,  170  Ky.  263,  185 
S.  W.  864.  To  the  same  effect  are  Nevlnger 
V.  Haun,  supra;  Snearly  v.  McCarthy,  180 
Iowa,  81, 161  N.  W.  106;  Inglls  v.  Morton,  90 
Wash.  570, 160  Pac.  962 ;  Curran  v.  Holt,  117 
Me.  360,  104  Aa  570;  Honaker  v.  "Whitley, 
124  Va.  194,  97  S.  E.  808.  All  of  these  cases 
support  the  doctrine  enunciated  by  Mr.  Jus- 
tice McBrlde  In  the  Spain  Case. 

It  Is  said,  however,  that  because  the  court 
instructed  the  Jury  that  the  burden  of  proof 
was  upon  the  plaintiff  to  establish  negligence 
of  the  defendant,  and  on  the  other  hand  the 
burden  was  upon  the  defendant  to  establish 
contributory  negligence  of  the  plaintiff,  there 
la  no  occasion  for  applying  the  rule  thus  an- 
nounced in  the  decisions  and  enunciated  in 
the  request  to  charge.  A  farther  contention  Is 
made  that  the  i^eadlngs  do  not  support  the 
request  thus  to  Instruct  the  Jury.  The  gen- 
eral Issue  was  Joined,  making  it  incumbent 
vpoa  the  plaintiff  to  prove  her  Charge.  If 
the  testimony  disclosed  that  the  injury  occur- 
red from  some  other  cause,  for  which  the  de- 
fendant Is  not  responsible,  the  moving  party 
experienced  a  failure  of  proof  which  should 
inure  to  the  benefit  of  tibe  defendant  As  to 
the  propriety  of  the  charge,  in  addition  to 
the  platitudes  of  harden  of  proof,  It  is  said 
in  38  Cyc.  1^8: 

"In  order  to  justi^  the  court  in  giving  an  In- 
Btmction,  predicated  on  a  supposed  state  of 
facts,  it  is  not  necessary  that  the  court  should 
be  entirely  satisfied  of  the  existence  of  the 
facts  upon  which  the  instruction  is  founded. 
▲eeordfaig  to  one  line  of  cases,  any  evidence 
tencUng  to  prove  a  fact  is  sufficient  to  Justify 
the  court  In  giving  an  instruction  applicable 
te  It  if  requested  so  to  do,  even  though  the 


evidence  be  so  slight  as  to  be  insufficient  to 
support  a  verdict  founded  on  it  •  •  •  It 
is  not  the  proper  course  for  a  judge  -to  lay 
down  the  general  principles  applicable  to  a 
case,  and  leave  the  jury  to  apply  them;  but 
it  is  his  duty  to  inform  the  jury  what  the  law 
is  as  applicable  to  the  facts  of  the  case." 


The  Judge  very  carefully  Instructed  the 
jury  about  the  burden  of  proof  on  the  party 
holding  the  affirmative  of  any  issue,  con- 
trasting the  charge  of  negligence  made  by  the 
plaintiff  and  the  imputation  of  contributory 
negligence  coming  from  the  defendant.  The 
requested  instruction,  however,  presents  a 
different  phase,  namely,  one  where  there  is 
no  negligence  on  the  part  of  either  the  plain- 
tiff or  the  defendant  The  plaintiff  was  not 
to  blame  for  the  poisoned  condition  of  her 
mouth,  arising  from  the  hidden  ulcerated 
root ;  and,  if  the  case  was  one  of  auto-lntozi- 
cation,  the  defendant  could  not  be  blamed  for 
that  where  the  plaintiff  did  not  present  her- 
self for  treatment  The  undisputed  evidence 
of  the  physiclana  was  that  the  place  where 
the  second  bicuspid  had  been  extracted  by 
Dr.  Fellows  bad  healed  up  and  that  the  dis- 
charge of  pus  from  the  ulcerated  molar  root 
was  still  continuing.  Without  reference  to 
whether  a  nonsuit  should  have  been  granted 
or  not  the  defendant  was  clearly  entitled  to 
the  requested  instruction  as  illustrating  a 
situation  derivable  from  the  testimony,  where 
the  abscess  which  gave  the  plaintiff  so  much 
pain  arose  from  a  cause  for  which  the  de- 
fendant was  not  responsible. 

In  short  the  only  testimony  about  the 
instrument  used  is  in  favor  of  its  cleanliness. 
There  is  no  testimony  to  the  contrary  on  be- 
half of  the  plaintiff.  That  she  may  have 
suffered  from  an  abscess  is  not  shown  to  be 
attributable  to  the  defendant  But  aU  that 
aside,  the  defendant  was  entitled  to  the  in- 
struction mentioned,  as  covering  a  j/baae  of 
the  caM  where  no  negligence  was  shown 
against  either  party.  In  the  reiy  nature  of 
things,  neither  the  dentist  nor  the  surgeon 
can  be  a  warrantor  of  cures.  A  machinist 
may  take  a  disordered  engine  and  guarantee 
that  he  will  repair  it  so  that  It  will  be  a  per- 
fect machine,  and  he  will  be  answerable  In 
damages  if  he  fails  in  his  undertaking.  Mot 
so,  however,  with  the  surgeon  or  dentist 
The  imperfections  and  idiosyncrasies,  the 
physical  weaknesses,  and  latoit  diseases  of 
his  patient  are  obstacles  which  beset  1dm 
and  which  he  cannot  always  overoHue.  In 
fttct  he  inevitably  loses  the  contest  in  the 
end,  for  death  comes  to  all  some  time.  It 
would  utterly  destroy  the  art  of  healing,  If 
the  rules  were  made  as  stringent  agahist 
such  men  as  they  are  against  the  machinist, 
the  carpel ter,  or  the  blacksmith.  In  the  in-, 
stant  case  nothing  more  appears  than  that  an 
untoward  result  happened.  It  Is  not  shown 
that  if  it  had  been  given  the  opportunity  tb« 
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defmdant  could  hare  administered  any  dif- 
ferent treatment  from  that  given  by  Dr. 
Sabln.  The  motion  for  nonsuit  ouglit  to  bare 
been  granted,  in  default  of  which  the  Instruc- 
tion requested  should  have  been  given. 

For  tliese  reasons,  I  dissent  from  the  opin- 
ion of  Mr.  Justice  JOHNS. 


(9S  Or.  306) 


ADAMS  V.  KINa* 


(Supreme   Court  of  Oregon.   Not.  9,  1920.) 

1.  Animal*  «=323(2)— Evldenoe  held  to  show 
negligent  feeding. 

Evidence  held  to  support  «  finding  that  de- 
fendant was  negligent  in  performing  his  agree- 
ment to  band  feed  cattle. 

2.  Appeal  and  error  «=3lOII( I}— Findings  on 
conflicting  evidence  not  disturbed. 

If  thero  was  any  substantial  evidence  upon 
which  to  base  the  findings  and  judgment  of  the 
trial  court,  the  Supreme  Court  will  affirm  the 
judgment,  for  it  is  not  within  its  province  to 
decide  a  controverted  question  of  fact  decid- 
ed by  trial  court  on  conflicting  testimony. 

Department  1. 

Appeal  from  Circuit  Court,  llultnomab 
County;  Rob»t  O.  Morrow,  Judge. 

Action  by  C  O.  Adams  against  Ivan  King. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Ivan  King  owned  a  farm  on  Sauries  Is- 
land. The  farm  embraced  about  610  acres. 
C.  G.  Adams  owned  42  head  of  cattle,  of 
which  8  were  calves,  and  most.  If  not  all,  of 
the  remainder  were  cows.  King  agreed  to 
"pasture  and  hand  feed"  the  cattle  from  No- 
vember 1,  1917,  to  May  1,  1018.  Adams 
agreed  to  pay  tl  "per  head  for  said  cattle 
while  on  pasture,"  and  J1.60  "per  head  while 
being  hand  fed  hay."  Adams  agreed  to  fur- 
nish the  hay  and  to  deliver  it  at  King's 
landing. 

The  cattle  were  driven  to  King's  farm  on 
or  about  November  1, 1917.  On  about  May  1, 
1918,  King  returned  to  Adams  only  32  head  of 
the  cattle,  9  cows  and  1  calf  having  died  be- 
tween November  1, 1917,  and  May  1, 1918. 

Adams  sued  King  for  the  value  of  the 
cattle  that  died,  alleging  that  their  loss  was 
caused  by  King's  negligence  in  not  properly 
lotting  after  the  cattle  and  in  not  properly 
feeding  them. 

The  parties  consenting,  the  cause  was  tried 
to  the  court  without  the  aid  of  a  Jury.  The 
trial  court  found  that  the  "defendant  did 
not  give  to  said  cattle  the  reasonable  and 
usual  care  given  by  persons  engaged  in  the 
same  line  and  occupation  of  pasturing  and 


feeding  cattle,"  and  that  the  "cattle  were  lost 
through  the  negligence  of  defendant"  The 
trial  court  also  found  as  a  t&ct  tha^— 

"The  plaintiff  in  accordance  with  the  require- 
ments of  said  agreement  upon  him  resting  duly 
■applied  sufficient  and  an  abundance  of  hay  to 
be  fed  to  said  cattle  and  delivered  same  at  the 
landing  of  the  defendant  where  said  hay  was 
received  by  the  defendant." 

There  was  a  Judgment  for  the  plaintiff,  and 
the  defendant  appealed. 

Oeorge  Estea,  of  Portland  (J.  H.  Hobart, 
of  Portland,  on  the  brief),  for  appellant. 
D.  Soils  Cohen,  of  Portland,  for  respondent. 

HARRIS,  J.  (after  stating  the  facts  as 
above).  The  only  complaint  now  made  by  the 
defendant  la  that  there  was  no  evidence  to 
support  the  Judgment  The  agreement  was 
"to  pasture  and  hand  feed,"  and,  although 
there  was  no  express  provision  In  the  agree- 
ment stating  when  the  cattle  were  to  be  hand 
fed,  yet  It  was  assumed  by  the  parties  that 
the  obligation  to  hand  feed  did  not  arise 
until  the  arrival  of  such  time  as  a  reasonably 
prudent  man  would,  because  of  the  lack  of 
grass,  have  resorted  to  hand  feeding.  The 
cause  was  prosecuted  by  the  plaintiff  and 
decided  by  the  court  on  the  theory  that  the 
defendant  was  negligent  in  not  properly  per- 
forming his  obligation  to  hand  feed  the  cattle. 

[1, 2]  We  cannot  agree  .with  the  contention 
of  the  defendant,  so  ably  argued  by  his  attor- 
ney, that  there  is  no  evidence  In  the  record 
to  support  the  finding  that  the  defendant  was 
negligent  In  respect  of  his  agreement  to  hand 
feed  the  cattle.  If  there  was  any  substautial 
evidence  upon  which  to  base  the  findings  and 
Judgment  of  the  trial  court,  thai  we  are  oblig- 
ed to  affirm  the  Judgment  for  it  is  not  within 
our  province  to  dedde  a  controverted  anes- 
tion  of  fact  which  has  already  been  decided 
by  the  trial  court  upon  conflicting  testimony. 

There  is  evidence  in  behalf  of  the  plaintiff 
to  the  effect  that  the  cattle  "were  In  good 
condition  to  go  into  the  winter."  There  is 
evidence  from  which  the  plaintiff  argues  that 
when  the  cattle  were  talien  to  the  King  farm 
they  were  placed  on  pasture  lands  and  kept 
there  for  a  few  weeks,  and  that  at  the  end 
of  that  time  a  portion  of  the  cattle  "were 
brought  In,"  and  that  later  on  the  remainder 
of  the  cattle  were  brought  to  the  feeding  bam. 
According  to  Adams,  the  cattle  which  were 
last  brought  to  the  feeding  bam  were  "in  a 
horrible  weak  condition."  Mrs.  Pollen  Dunn, 
who  resided  on  land  adjoining  out;  end  of  the 
King  premises,  saw  the  cattle  before  they 
were  taken  to  the  feeding  barn,  and  she  says 
that  she  "noticed  there  wasn't  any  pasture," 
and  that  the  cattle  were  neglected,  and  that 
for  several  days  her  husband  carried  feed 
from  their  place  and  gave  it  to  the  weaker 
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C0W8L  IbB.  I>na]i*p  tesHiMmy  was  coiroborat 
ed  by  Jacob  O.  Olaik;  and.  Indeed,  the  con- 
dltipo  of  the  cattle  was  sncb  as  to  cause 
dark  to  complain  to  "some  of  them"  that  "it 
was  a  shame  to  see  cattle  In  the  condition 
fhej  were."  The  defoidant  argued  that  there 
la  no  evidence  to  indicate  that  the  cattle,  of 
which  Mrs.  Dunn  and  Jacob  O.  Clark  spoke, 
were  the  Adams  cattle.  The  evidence  Indi- 
cates that  there  were  no  cattle  on  the  King 
premises  except  the  Adams  cattle  and  cattle 
owned  by  King.  T^e  evidence  shows  clearly, 
Including  the  testimony  of  defendant  himself, 
that  the  Adams  cattle,  when  pastured  and 
before  "brought  In,"  were  pastured  on  that 
part  of  the  King  premises  whldi  adjoins  the 
Dunn  Carm,  while  the  King  cattle  were  kept 
at  the  other  eai  of  the  King  premises,  or 
about  a  mile  from  the  place  where  the  Adams 
catOe  were  pastured.  The  defoidant  when  a 
witness  did  not  claim  that  any  of  the  cattle 
were  Infected  with  disease  or  that  any  of 
them  died  from  any  disease.  The  King  cattle 
were  kept  and  fed  separately  from  the  Adams 
cattle.  It  Is  admitted  that  nme  of  the  King 
cattle  died. 

In  addition  to  evidence  tending  to  show 
that  the  defendant  was  negligent  in  leaving 
the  cattle  on  the  pasture  too  long  and  In  not 
sooner  hand  feeding  them,  there  is  evidence 
from  which  the  plaintiff  contends  that  the 
cattle  were  not  properly  fed.  There  was  evi- 
dence to  the  efTect  that  the  hayracks  were  so 
arranged  that  the  cattle  could  not  get  to 
them,  with  the  result  that  the  "boss  cattle" 
"whipped  out"  the  weaker  ones  and  prevented 
them  from  getting  any  of  the  hay.  Again, 
there  was  evldmce  that  the  hay  was  pnt  In 
only  a  portion  of  the  radks  and  not  scattered 
along  the  fuU  length  of  them.  In  brief,  there 
was  substantial  evidence  to  support  the 
charge  made  by  the  plalntlft  that  the  defend- 
ant did  not  use  ordinary  care  In  caring  for 
and  feeding  the  cattle.  There  was  also,  it  is 
true,  substantial  evidence  tending  to  contro- 
Tert  the  charge  made  by  the  plaintiff,  and 
leading  to  support  the  position  takoi  by  the 
defendant  that  he  had  used  proper  care  In 
looking  after  and  feeding  the  cattle. 

We  have  then  before  ns  a  record,  which 
Bhows  that  there  was  substantial  evidence 
In  behalf  of  the  plaintiff  and  also  substantial 
evidence  for  the  defendant,  with  the  result 
that  there  Is  a  conflict  in  the  evidence;  and 
tberetore,  since  the  only  question  preemted 
npon  this  appeal  Is  whether  or  not  there  was 
mifficient  evldoice  to  sustain  the  judgment, 
the  findings  made  by  the  trial  Judge  are  con- 
clusive npon  US,  and  the  Judgment  appealed 
from  must  be  affirmed. 

McBKIDB,  C.  J.,  and  BURNBTT  and 
JOHNS,  JJ..  concur. 
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(Snpreme  Oonrt  of  Oregon.   Nov.  16^  1020.) 

1.  Criminal  taw  «s»974(2)— Motion  in  arrest, 
filed  two  days  after  verdict,  but  before  en- 
try of  Judgment,  la  In  time. 

Under  L.  O.  L.  {|  ITB,  11559,  1560,  pre- 
scribing the  time  tor  filing  motions  for  new 
trial,  and  requiring  a  motion  in  arrest  to  be 
filed  within  tlie  same  time,  a  motion  in  arrest, 
filed  two  days  after  verdict,  bnt  before  entry 
of  Judgment,  is  in  time. 

2.  infants  <s=320  —  Indictment  Insufficient  to 
charge  offense  of  contributing  to  delinquency 
of  minor. 

An  indictment,  eliarging  that  defendant  did 
wrongfall;  contribute  to  the  delinqnency  of  a 
minor  female  cliild,  and  induced  her  to  have 
unlawful  sexual  intercourse  with  him,  she  sot 
then  and  there  being  bis  wife,  is  insufScient, 
where  it  did  not  allege  that  the  minor,  who 
was  averred  to  be  over  the  age  of  16,  was  un- 
married, for  a  female  minor  of  the  age  of  IS  or 
over,  if  married,  cannot  be  a  delinqnent  child, 
and  the  fact  that  such  minor  is  not  married 
mast  affirmatively  appear. 

In  Banc. 

Appeal  from  Circuit  Court,  Union  Coun- 
ty; J.  W.  Knowles,  Judge. 

Price  Gates  was  convicted  of  contributing 
to  the  delinquency  of  a  minor,  and,  his  mo-  ■ 
tion  In  arrest  of  Judgment  having  been  sus- 
tained, the  State  appeals.    Affirmed. 

The  defendant  was  tried  and  convicted,  by 
the  verdict  of  a  Jury,  of  the  crime  of  "con- 
tributing to  the  delinquency  of  a  minor."  The 
verdict  of  the  Jury  was  returned  Into  court  on 
June  24,  1920,  and  thereafter,  on  June  26, 
1920,  and  prior  to  Judgment  on  the  verdict, 
the  defendant  filed  his  motion  In  arrest  of 
Judgment  on  the  ground  that  the  Indictment 
does  not  state  facts  sufficient  to  constitute 
a  crime.  Having  takoi  the  matter  under  ad- 
visement, the  court,  on  August  14, 1920,  made 
and  entered  an  order  allowing  the  motion  in 
arrest  of  Judgment,  and  the  state  appeals. 

John  S.  Hodgin,  Dlst.  Atty.,  of  La  Grande, 
for  the  State. 
B.  J.  Green,  of  La  Grande,  for  respondent. 


BENSON,  J.  The  state  assigns  two 
grounds  of  error:  (1)  That  the  motion  was 
not  filed  within  the  time  prescribed  by  stat- 
ute; and  (2)  that  the  indictment  sufficiently 
states  the  tacts  constituting  the  crime 
charged. 

[1]  Considering  these  in  the  order  mention- 
ed, was  the  motion  filed  within  the  time  pre- 
scribed in  the  statute?  Section  1699,  L.  O. 
L.,  says: 
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"Chapters  7  and  8  of  title  2  of  the  Code  of 
Civil  Procedure  shall  apply  to  and  regulate 
exceptions  and  new  trials  in  criminal  actions, 
except  that  a  new  trial  shall  not  be  granted  on 
the  application  of  the  state." 

Bection  175,  L.  O.  L.,  being  a  part  of  title 
2,  chapter  8  of  the  Code  of  OivU  Procedure 
contains  tlii8  clause: 

"A  motion  to  set  aside  a  judgment  and  for 
a  new  trial,  with  the  affidavits,  if  any,  in  sup- 
port thereof,  shall  be  filed  within  one  day  after 
the  entry  of  the  judgment  sought  to  be  set 
aside,  or  such  further  time  as  the  court  may 
aHow." 

Section  1560,  L.  O.  L.,  being  a  part  of  tbe 
Code  of  Criminal  Procedure,  reads  thus: 

"A  motion  in  arrest  of  judgment  is  an  ap- 
plication on  the  part  of  the  defendant  that  no 
judgment  be  rendered  on  a  plea  or  verdict  of 
guilty,  or  on  a  verdict  against  the  defendant 
on  the  plea  of  a  former  conviction  or  acquit- 
tal. *  *  *  The  motion  must  be  made  witb- 
in  the  time  allowed  to  file  a  motion  for  a  new 
trial,  and  both  such  motions  may  be  made  to- 
gether, and  heard  and  decided  at  once  or  sepa- 
rately, as  the  court  may  direct" 

From  the  foregoing  statutory  provislona 
it  is  apparent  that  a  motion  for  a  new  trial 
may  be  filed  either  before  or  after  the  entry 
of  judgment,  but  in  any  event  must  be  made 
not  later  than  one  day  after  the  entry  of 
judgment.  In  the  present  case,  the  motion 
in  arrest  of  judgment  was  made  before  any 
entry  of  judgment,  and  was  therefore  clearly 
wltliln  the  time  allowed  for  filing  a  motion 
for  a  new  trial. 

[2]  We  turn  then  to  a  consideration  of 
the  sufficiency  of  the  Indictment  The  charg- 
ing part  of  tbe  Indictment  reads  as  follows: 


"The  said  Price  Gates  on  the  2d  day  of  May, 
1920,  in  the  county  of  tJnion  and  state  of  Ore- 
gon, then  and  there  being,  did  unlawfully  and 
wrongfully  encourage,  cause  and  contribute  to 
the  delinquency  of  one  Marjorie  Mclntire,  a 
minor  female  child  under  the  age  of  18  years, 
to  wit  of  the  age  of  16  years,  and  follow  a 
course  of  conduct  which  would  cause,  and  did 
manifestly  tend  to  cause,  the  said  llarjorie 
Mclntire  to  become  dalinqaent,  by  acts  an4  in 
manner  following: 

"At  the  said  time  and  in  said  county  the 
said  Price  Gates  persuaded,  induced  and  caus- 
ed tbe  said  Marjorie  Mclntire  to  sleep  with 
him  and  to  have  unlawful  sexual  intercourse 
with  him;  the  said  Marjorie  Mclntire  not  being 
then  and  there  tbe  wife  of  the  said  Price  Gates, 
all  contrary  to  the  statutes  in  such  cases  made 
and  provided  and  against  the  peace  and  dignity 
of  the  state  of  Oregon." 

The  motion  of  defendant  is  based  upon  the 
fact  that  the  indictment  falls  to  allege  that 
tbe  "minor  female  child"  was  then  and  there 
single  and  unmarried.  Counsel  for  the  state 
contends  that  such  an  allegation  Is  not  es- 
sential and  cites  many  authorities  in  support 
of  his  contention.  However,  the  question  has 
been  conclusively  answered  In  the  case  of 
State  V.  Eisen,  63  Or.  297,  99  Pac.  282,  100 
Pac.  257,  wherein  it  is  expressly  held  that 
a  female  minor,  of  the  age  of  15  years  or 
over,  if  married,  is  not  and  cannot  be  a  de- 
linquent child  within  the  meaning  of  the 
statute  upon  which  this  indictment  Is  baaed, 
and  that  it  must  affirmatively  appear  in  the 
indictment  that  such  minor  was  unmarried 
at  the  time  of  tbe  commission  of  the  alleged 
wrongful  acts.  It  follows  that  the  judgment 
of  the  lower  court  must  be  affirmed;  aiid 
it  is  so  ordered. 

McBBIDB,  a.  J.,  not  Bittinc 
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NEALAN  V.  RING.  * 
(Saprane  Court  of  Oregon.    Nor.  9.  1920.) 

1.  Appaal  and  error  «=36I4— Transcript  of  evl- 
deaoe  held  not  eBfllolently  authentleated. 

Where  transcript  of  testimony  was  cer- 
tified by  a  reporter,  with  nothing  to  indicate 
that  such  reporter  was  the  official  reporter,  and 
was  not  filed  with  the  derk  of  the  eonrt  or  aa- 
thenticated  by  the  certificate  of  the  trial  jodge, 
the  transcript  was  not  sufficiently  anthenticated 
for  consideration  by  Supreme  Court  tinder  L. 
O.  K  {{  S64,  927,  929,  981,  932. 

2.  Appeal  aad  error  «36i4— Trial  Jndge  may 
aathentloata  report  vt  testtmony,  regardless 
of  whether  there  Is  an  offlolal  reporter. 

It  is  competent  for  the  trial  Jndge  to  an- 
thentieate  a  report  of  testimony  whether  there 
is  an  official  reporter  or  not 

3.  Appeal  and  error  «=3e7l(3)— Only  question 
In  absenee  of  transorlpt  Is  suffldenoy  of  plead- 
laie  to  emtain  deeree. 

In  absence  of  properly  anthenticated  eri- 
dence,  the  only  question  to  be  considered  on  ap- 
peal is  when  the  pleadings  are  sufficient  to  up- 
hold the  decree. 

Department  1. 

Appeal  from  Circuit  Court,  Linn  Cotmty; 
George  O.  Bingham,  Judge. 

Action  by  Theodore  Nealan  against  Al 
Ring.  Judgment  of  dlBmlssal,  and  plaintiff 
appeals.   Afflnned. 

See.  also,  184  Pac.  27B. 

SubstantlaUy,  this  is  a  suit  In  wUch  the 
plaintiff,  claiming  to  be  the  owner  of  certain 
lands  In  Linn  county. upon  which  there  Is 
standing  a  large  quantity  of  merchantable 
timber,  sues  to  enjoin  the  defendant  from  a 
contlnnance  of  a  trespass,  and  from  cutting 
any  of  the  timber.  The  answer  denies  the 
plalntUTs  ownership  of  the  land,  and  In 
fact  traverses  the  whole  complaint,  except 
that  there  Is  standing  timber  upon  the  prem- 
ises, and  that  the  defendant  went  upon  the 
land  and  began  to  cut  the  timber.  The  an- 
swer further  alleges  a  contract  with  fbe 
plaintiff  through  bis  agent,  P.  J.  Nealan, 
whereby  the  defendant  was  to  go  upon  the 
land,  cut  the  timber  thereon,  and  pay  for  it 
at  the  rate  of  |1  per  thousand  feet,  board 
measure.  This,  In  turn,  Is  denied  by  the 
reply.  A  further  defense,  to  the  effect  that 
P.  J.  Nealan  is  the  real  owner  of  the  land, 
the  title  of  which  is  held  in  the  name  of 
bla  father,  fbe  plaintiff,  and  that  a  contract 
was  made  with  the  son  for  the  cutting  of 
tbe  timber  Is  also  alleged  In  the  answer  and 
denied  by  the  reply. 

After  a  trial  before  It,  the  drcnlt  court 
denied  the  prayer  of  the  complaint  and  dis- 
missed the  suit,  and  the  plaintiff  appeals. 

W.  a  Wlnslow,  of  Salem  (Y.  A.  Goode,  of 
Stayton,  on  the  brief),  for  appellant 
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J.  R.  Wyatt,  of  Albany  (Weatherford  & 
Wyatt,  of  Albany,  on  the  brief), -for  respond- 
ent 


BURNETT,  J.  (after  stating  the  facts  as 
above.  [1]  We  are  prevented  from  an  ex- 
amination of  the  case  on  the  merits  by  the 
absence  of  an  ofBdal  report  of  the  testimony. 
By  section  927,  Or.  L.,  tbe  Judge  of  each 
Judicial  district  has  authority  in  his  discre- 
tion to  appoint  a  stenographer,  to  be  known 
as  the  official  reporter,  who  before  entering 
upon  tbe  discharge  of  his  official  duties  shall 
take  an  oath  faithfully  to  perform  the  du- 
ties of  the  office.  Having  taken  stenographic 
notes  of  the  evidence  at  the  trial  of  the  ease, 
the  official  reporter  must  file  the  same  In 
the  office  of  tbe  derk,  and,  when  either  party 
to  the  suit  requires  a  transcript  of  the  tes- 
timony, the  rei>orter  Is  required  to  make 
such  transcript,  under  certain  conditions,  cer- 
tify the  same,  and  file  it  with  the  clerk  of  the 
court  The  transcript,  thus  authenticated.  Is 
deemed  a  prima  fade  correct  statement  of 
the  testimony.  In  the  absence  or  Inability 
of  the  official  reporter  to  act,  the  Judge  may 
appoint  a  competent  stenographer  to  act  as 
such,  pro  tem.,  who  shall  possess  the  same 
qualifications  and  take  the  same  oath  as 
the  official  reporter.  Sections  929,  931,  932 
and  933,  Or.  L.  It  Is  provided  by  section  564, 
Or.  L.,  subdivision  1,  that: 

"If  the  appeal  is  from  a  decree  and  tbe  cause 
is  to  be  tried  anew  on  the  testimony,  the  clerk 
shall  attach  together  the  testimony,  deposi- 
tions, and  other  papers  on  file  in  his  office  con- 
taining the  evidence  heard  or  offered  on  trial 
in  the  court  below,  and  deliver  the  same  to 
the  appellant  taking  therefor  his  receipt  in 
duplicate,  one  of  which  receipts  he  shall  file, 
in  his  office,  and  the  other  deliver  to  the  re- 
spondent when  so  requested.  Such  evidence 
shall  be  deemed  a  part  of  the  transcript  or  ab- 
stract and  shall  be  filed  therewith." 

In  fbe  Instant  case  there  are  before  us, 
annexed  together,  what  the  clerk  of  the  cir- 
cuit court  dedares  by  his  certificate  to  be 
copies  of  the  notice  of  appeal,  undertaking 
on  appeal,  order  extending  time  for  filing 
transcript,  and  what  he  certifies  and  makes 
part  of  the  transcript.  Defendant's  Exhibits 
A,  B,  C,  D,  and  E,  but  there  is  no  other 
testimony  thereto  annexed.  Accompanying 
the  papers  Is  what  perhaps  may  be  a  tran- 
scription of  testimony  In  the  canse,  certified 
thus: 

"In  the  Circuit  Court  of  the  State  of  Oregon 
for  the  Coimty  of  linn.  Department  No.  2. 

"Theodore  Nealan,  Plaintiff,  v.  Al  Ring, 

Defendant 

"Reporter's  Certificate. 

"State  of  Oregon,  County  of  Marion— ss.: 

"I,  Edna  Garfield,  do  hereby  certify  that  at 
Albany,  Oregon,  on  the  24th  day  of  December, 
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1918,  I  reporijed  in  Bhorthand  tbe  proceedings 
had  in  the  atjOTe-entitled  cause;  that  subse- 
qnently  the  same  was  reduced  to  typewriting, 
and  that  the  foregoing  pages,  numbered  from 
1  to  69,  inclusive,  constitutes  all  of  the  oral 
testimony  adduced  at  said  trial,  and  is  an  ac- 
curate transcript  of  said  shorthand  notes  so 
taken  by  me,  and  of  the  whole  thereof;  that 
the  exhibits  therein  referred  to,  consisting  of 
Defendant's  Exhibits  A,  B,  C,  D,  and  E,  re- 
spectively, constitutes  all  of  the  do.cumentary 
evidence  offered  and  received  at  said  trial; 
that  each  witness,  before  testifying,  was  first 
duly  sworn  to  tell  the  truth,  the  whole  truth 
and  nothing  bat  the  truth. 
"Dated  at  Salem,  Oregon,  July  1,  1919. 

"[Signed]    Bdna  Oarfield,  Beporter." 

This  transcript  of  testimony  Is  not  others 
wise  authenticated.  It  Is  not  attached  to  tbe 
exhibits  mentioned.  It  contains  no  file  mark 
or  other  evidence  indicating  that  It  had  ever 
been  in  the  custody  of  the  county  clerk.  The 
reporter  does  not  pretend  to  be  the  ofllclal 
reporter  of  the  circuit  court  For  aught  that 
appears  she  may  have  been  the  private  ste- 
nographer of  one  of  the  parties,  acting  with- 
out any  authority  from  the  court  It  Is 
said  In  Neal  v.  Boach,  81  Or.  613,  616,  107 
Pac  476,  476: 

"Such  evidence  might  have  been  identified 
by  the  judge  who  tried  this  suit  and  rendered 
the  decree  herein,  and  he  undoubtedly  could, 
by  a  proper  certificate,  have  made  the  judgment 
roll  in  the  former  suit  if  It  was  received  in 
evidence,  a  part  of  the  transcript  in  this  salt. 
Section  827,  B.  A  C.  Comp.  [section  838,  Or. 
ti.] ;  Hume  ▼.  Bogue  Biver  Packing  Co.,  61  Or. 
287,  88  Pae.  391,  92  Pac.  1065,  96  Pac.  865. 
*  *  *  It  is  snffident  to  say  that  unless  it  is 
identified  and  certified  in  the  manner  indicated, 
it  will  not  b«  examined." 


In  that  case  the  clerk  had  made  an  af- 
fidavit that  a  certain  Judgment  roll  had  been 
introduced  In  evidence,  but  the  court  held 
that  his  affidavit  was  not  competent  evidence 
of  that  fact  The  official  reporter  had  died 
after  taking  stenographic  notes  of  the  tes- 
timony, but  before  the  same  had  been  tran- 
scribed, and  no  other  shorthand  writer  could 
transcribe  them. 

The  regular  channel  through  whldb  tbe 
evidence  reaches  this  court  Is  that  prescribed 
by  the  statnte.  Tbe  report  of  the  testimony 
must  originate  with  the  official  stenographer. 
If  one  Is  used,  and  his  certificate  is  suffi- 
cient authentication  of  It  for  tbe  poipoees  of 


suits  In  equity.  Tallmadge  y.  Hooper,  37 
Or.  603,  61  Pac  849,  1127 ;  Sanborn  v,  FltJB- 
patrlck,  61  Or.  467,  91  Paa  640.  These  pieo- 
edents  and  the  instant  case  must  be  dis- 
tinguished from  Thomsen  ▼.  Glebisch,  95  Or. 
118,  173  Pac.  888,  186  Pac.  10,  and  Utah- 
Idaho  Sugar  Co.  v.  Lewis.  93  Or.  224,  187 
Pac.  690,  where  we  decided  that  the  trial 
judge  or  his  successor  alone  could  make  and 
sign  a  bill  of  exceptions  in  an  action  at  law, 
although  the  same  might  consist  largely  of 
a  transcript  of  the  testimony.  There  is  no 
such  thing  as  a  bill  of  exceptions  in  an 
equity  case,  and  in  this  case  we  are  con- 
cerned only  with  tbe  manner  of  autbentlcat- 
ing  the  testimony. 

[2]  The  transcript  of  the  stenograpblc 
notes  must  be  filed  with  the  derk.  It  Is, 
of  course,  competent  for  the  trial  Judge  to 
authenticate  a  report  of  the  testimony,  wheth- 
er there  is  an  official  r^>orter  or  not  But 
we  cannot  examine  any  such  document  not 
authenticated  either  by  the  Judge  or  the 
official  reporter,  and  which  does  not  come  to 
Us  throiigh  the  regular  statutory  channel.  In 
the  instant  case,  the  report  of  testimony  Is 
attested  neither  by  an  official  stenographer 
nor  by  the  certificate  of  the  trial  Judge.  This 
does  not  constitute  the  material  upon  which 
we  can  re-examine  the  question  of  fact  In- 
volved in  tbe  case. 

[3]  Owing  to  this  absence  of  properly  au- 
thenticated evidence,  the  only  questlan  to  be 
considered  is  whether  or  not  tiie  pleadings 
are  sufficient  to  uphold  the  decree.  Howe  v. 
Patterson,  6  Or.  353 ;  Wyatt  v,  Wyatt  31  Or. 
631,  49  Pac.  8^;  In  re  Morrison's  Estate, 
48  Or.  612,  87  Pac.  1043;  Scott  v.  Smith,  68 
Or.  691,116  Pac.  969;  Matthews  v.  Matthews. 
60  Or.  451. 119  Pac.  766 ;  O'Connor  v.  Towey, 
70  Or.  399,  140  Pac.  625;  United  States  Na- 
tional Bank  Y.  Shefier,  77  Or.  679,  143  Pac. 
51,  152  Paa  234.  The  sufficiency  of  the 
pleadings  to  Justii^  tbe  decree  entered  by  tbe 
circuit  court  Is  not  questioned.  In  brief,  the 
state  of  the  record  precludes  us  from  an 
examination  of  the  questions  urged  at  the 
nrgnment  respecting  the  sale  of  timber  con- 
sidered as  the  disposal  of  an  estate  in  land, 
and  whether  or  not  the  statute  of  frauds  Is 
applicable  to  a  transaction  of  the  kind  here 
In  dispute.  The  decree  of  the  circuit  court 
must  be  affirmed. 


McBBIDBI,    a    J., 
JOHNS.  JJ.,  concur. 
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BUNNEL  V.  BUNNEL. 

<8apreme  Conrt  «t  Omkoh.    Not.  16,  1020.) 

DIverM  ^salSO—Evldsnce  Insuffleleat  to  show 
erael  and  lahoman  treatment. 

In  a  huaband'e  action  for  dirorce,  evidence 
Aeltf  InsiiCBcient  to  show  that  the  wife  waa 
gnilty  of  emel  and  inhuman  treatment;  it  not 
appearing  that  she  was  so  neglectful  of  her 
hoasehold  duties  as  to  be  cruel,  or  that  her 
boasts  as  to  her  prevloas  admirers,  which  were 
in  line  with  her  husband's  boasts,  amounted  to 
emelty. 

In  Banc. 

Appeal  from  Circnlt  Ckniit,  Wallowa  Ooon- 
t7:  J.  W.  Knowlea,  Judge. 

Suit  for  divorce  by  T.  B.  Bunnel  against 
Josie  BunneL  From  a  decree  dismissing  the 
complaint,  plaintiff  appeals.    Affirmed. 

Tills  Is  a  suit  for  divorce.  The  complaint 
is  fonnded  npon  allegations  of  cruel  and  in- 
human treatment  and  personal  indignities, 
rendering  plalntifTs  life  burdensoma  The 
answer  denies  the  allegations  of  cmel  treat- 
Btaat.  There  was  a  trial,  resnlttng  In  a  de- 
cree dismissing  the  complaint. 

J.  A.  Burleigh,  of  Enterprise,  for  appel- 
lant. 
Daniel  Boyd,  of  Enterprise,  for  respondent. 

BENSON,  J.  The  substantial  contention 
of  plaintiff  Is  succinctly  stated  In.  a  question 
asked  of  him  by  his  attorney,  and  In  bis  an- 
swer thereto,  which  are  as  follows: 

"Q.  Now  Tommy,  the  only  trouble  that  yon 
and  your  wife  had  was  over  her  express  state- 
ments of  her  love  for  Lem  Burge,  and  her 
shiftless,  careless  way  of  taking  care  of  the 
home,  wasn't  it?    A.  Yes,  atr." 

The  record  discloses  that  these  young  peo- 
ple were  married  on  September  80,  1919,  and 
that  this  suit  was  begun  on  May  4, 1920,  or  a 
little  over  seven  months  after  the  wedding. 
When  they  were  married,  the  plaintiff  was 
about  22  years  of  age,  and  the  defendant  be- 
tween 18  and  18.  Very  soon  after  the  mar- 
riage, In  an  exuberance  of  youthful  folly  and 
Indiscretion,  the  young  couple  began  to  boast, 
be  of  his  conqneets  with  other  girls,  prior 
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to  his  wedding,  and  Ae,  In  turn,  regarding 
the  desirability  as  a  husband  of  a  young 
man  named  Burge,  with  whom  she  had  kept 
company  prior  to  her  union  with  plaintiff. 
This  sort  of  thing,  however,  did  not  continue 
very  long,  for  the  reason,  as  the  wife  says, 
that,  discovering  that  it  annoyed  her  hus- 
band, she  ceased  her  part  in  the  foolish  con- 
versation.' These  conversations  do  not  ap- 
pear to  have  had  any  material  effect  upon 
their  marital  relations,  as  they  continued 
to  manifest  their  affection  for  each  other, 
and  to  sustain  the  intimate  relations  of  hus- 
band and  wife,  up  to  the  27tli  day  of  April, 
1920,  when  plaintiff  went  to  a  hospital  to  be 
operated  upon  for  hernia,  at  which  time  his 
wife  went  to  town  with  him,  staying  with  a 
married  sister,  who  lived  in  the  town  and  visit- 
ed him  daily  at  the  hospital,  where  he  remain- 
ed about  two  weeks.  There  appears  to  have 
been  no  friction  between  them  during  this 
time,  until  shortly  before  plalntUTs  depar- 
ture from  the  hospital,  at  which  time  they 
had  a  small  "spat"  over  the  wife's  treatment 
at  the  hospital,  and  as  to  where  she  should 
go  after  his  leaving  the  hospital.  This  little 
quarrel  does  not  impress  one  as  being  at  all 
serious,  but  Immediately  thereafter  the  plain- 
tiff sent  for  his  attorney  and  began  this  suit. 

We  are  of  the  opinion  that  the  evidence  as 
to  the  wife's  talk  regarding  ber  former  ad-' 
mlrer,  under  the  circumstances,  falls  short  of 
being  cruel  and  inhuman  treatment,  nor  do 
we  find  anything  Justifying  a  divorce  In  the 
small  dlq;>ute  which  they  had  at  the  hospital. 
As  to  her  neglect  of  her  household  duties, 
the  most  that  can  be  said  of  the  evidence  up- 
on this  feature,  taking  aa  true  the  plaintiff's 
version  of  it,  is  that  she  is  not  an  enthusiastic 
housekeeper,  nor  exceptionally  efficient  there- 
in. It  appears  that,  whenever  she  could,  she 
got  ber  husband  to  help  ber  with  the  cooking 
and  'With  the  laundry  work,  which  Involved 
the  use  of  a  washing  machine.  It  Is  also  es- 
tablished that  for  a  portion,  at  least,  of  the 
time  when  ber  busband  found  It  necessary 
to  do  the  cooking,  she  was  being  treated  by 
the  family  physidan  for  acute  Inflammation 
of  the  kidneys  and  was  in  no  condition  to  do 
housework.  Taken  altogether,  the  evidence 
falls  far  short  of  that  degree  which  would 
justify  a  divorce  for  cruel  and  inhuman  treat- 
ment. 

The  decree  of  tbe  lower  court  Is  therefore 
affirmed. 
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(97  Or.  663) 

HARTH  V.  POLLOCK  et  al. 

(Supreme  Court  of  Oregon.    No7.  9,  1920.) 

1.  Deeds  «=>32  —  Deed,  with  grantee's  lame 
left  blank,  conveys  no  title. 

A  deed  executed,  but  with  the  name  of  the 
P'antee  left  blank,  conveys  no  title  while  in 
that  condition. 

2.  Deeds  <S=>32— Blank  deed,  when  anthorizedly 
filled  In,  passes  title. 

Where  one  delivers  irassesslon  of  deed,  with 
name  of  grantee  left  blank,  to  another,  with 
oral  authority  to  fill  in  the  blank  with  the  name 
of  a  prospective  purchaser,  and  such  blank  is 
80  filled  in  and  delivered  in  pursuance  of  ancfa 
authority,  the  deed  will  pass  the  title. 

3.  Estoppel  «=>72— Innocent  person,  making 
Injury  posslMo,  must  suffer. 

Where  one  of  two  persons  most  suffer  by 
reaaon  of  the  wrongful  act  of  a  third,  the 
person  whose  act  or  omiaaion  made  the  injury 
possible  should  suffer. 

4.  Mortgages  ®=>I53— Owner  delivering  deed 
to  broker,  who  filled  In  own  name,  must  suf- 
fer, rather  than  subsequent  mortgagee. 

Where  owner  of  land  negligently  delivered 
deed  to  broker  with  authority  to  fill  in  name  of 
prospective  purchaser  as  grantee,  and  where 
broker  filled  in  own  name  and  recorded  deed 
and  executed  mortgage  thereon  to  innocent 
third  person,  the  owner,  having  put  it  in  the 
power  of  his  agent  to  defraud,  must  suffer  the 
loss. 

5.  Mortgages  «s>l54(3)— Possession  of  land  by 
owner's  tenants  held  not  notice  that  land  was 
not  owned  by  mortgagor. 

Possession  of  land  by  owner's  tenants  was 
not  notice  to  mortgagee  that  mortgagor  who 
had  fraudulently  filled  in  and  recorded  blank 
deed  given  him  by  owner  for  prospective  pur- 
chaser waa  not  in  fact  such  purchaser,  and  did 
not  put  mortgagee  on  inquiry  with  regard 
thereto  where  owner  had  told  tenants  that  he 
had  sold  the  property  and  to  pay  rent  to  new 
purchaser. 

6.  Vendor  and  purchaser  «=>232(  I )— Posses- 
sion by  another  than  one  claiming  title  often 
suffloient  to  put  purchaser  on  inquiry. 

The  possesaion  of  land  by  one  other  than 
the  person  claiming  title  is  a  fact  sufficient,  in 
many  instances,  to  put  the  intending  purchaser 
upon  inquiry  as  to  the  nature  and  extent  of 
such  possession. 

Department  2. 
~   Ai^eal    from    Circuit    Court,    Multnomah 
County ;  John  P.  Eavanaugh,  Judge. 

Suit  by  P.  H.  Harth  against  James  Pollock 
and  another.  Judgment  for  named  defend- 
ant, and  plaintiff  appeals.   AfSrmed. 

This  was  a  suit  brought  by  plaintiff  to  have 
canceled  and  declared  void  a  mortgage  ex- 


ecuted by  H.  C.  Irwin  upon  lots  9, 10,  and  11, 
block  4,  Greenwood,  in  the  d^  of  Port- 
land, Or. 

The  complaint  alleged  tbat  about  June  3, 
1918,  Irwin,  who  was  a  real  estate  broker  in 
the  dty  of  Portland,  informed  plaintiff  tbat 
he  bad  a  purchaser  for  the  above-described 
premises,  who  would  purchase  the  same  for 
$2,500  and  pay  $1,000  cash  upon  the  delivery 
of  a  deed,  and  secure  tbe  balance  by  a  pur- 
chase price  mortgage  on  the  premises;  tbat 
on  June  3d  plaintiff,  at  the  request  of  Irwin, 
executed  and  acknowledged  a  deed  to  tbe 
premises  with  the  name  of  the  grantee  In 
blank,  and  left  tbe  same  in  Irwin's  possession, 
upon  the  express  condition  that  Irwin  would 
bold  and  keep  the  same  until  tbe  sale  was 
ready  to  be  consummated  ui>on  the  terms  and 
conditions  above  alleged;  that  afterwards, 
on  the  13tb  day  of  June,  1918,  the  said  Irwin 
wrongfully  and  fraudulently,  and  without 
plaintiff's  knowledge  or  consent.  Inserted  hla 
own  name  as  grantee  in  said  deed,  and  wrong- 
fully and  fraudulently,  and  without  plaintiff's 
knowledge  or  consent,  caused  the  same  to  be 
recorded  in  Book  759,  page  118,  Deed  Records 
of  Mnltnomab  county,  Or.,  and  the  said  Ir- 
win, at  the  same  time  and  contemporaneously 
therewith,  wrongfully  and  fraudulently  ex- 
ecuted and  delivered  to  the  defendant  James 
Pollock  a  pretended  mortgage  on  said  prem- 
ises In  the  sum  of  $500,  which  said  pretended 
mortgage  Is  of  record  in  Book  684,  page  106, 
Mortgage  Becords  of  said  Multnomah  coun- 
ty. Or.;  and  that  said  pretended  mortgage  is 
a  cloud  on  plaintiff's  title  to  said  premises. 

Defendant  Pollock  answered,  denying  plain- 
tiffs ownership  of  the  property  on  June  13th, 
or  since  said  date;  admitted  that  Irwin  was 
a  real  estate  broker,  but  denied  any  knowl- 
edge of  the  alleged  transaction  between  plain- 
tiff and  Irwin;  denied  knowledge  as  to 
whether  Irwin  wrongfully  or  fraudulently  or 
without  plaintiff's  consent  inserted  bis  own 
name  as  grantee  in  said  deed,  or  caused  the 
same  to  be  recorded,  but  admitted  that  after 
said  deed  was  recorded  Irwin  executed  and 
delivered  to  defendant  Pollock  the  mortgage 
set  forth  In  the  complaint;  denied  any  knowl- 
edge or  Information  sufficient  to  form  a  belief 
as  to  whether  Irwin  executed  said  mortgage 
wrongfully  or  fraudulently  as  to  plaintiff; 
denied  tbat  said  mortgage  was  wrongfully  or 
fraudulently  executed  as  to  defendant,  and 
that  said  mortgage  was  a  pretended  morN 
gage,  or  tbat  it  constituted  a  doud  on  plain-  - 
tlfTs  tiUe. 

Defendant  Pollock,  for  a  further*and  sepa- 
rate defense,  set  up  tbat  prior  to  June  13, 
1918,  plaintiff  was  the  owner  of  the  property 
described  in  tbe  complaint;  that  prior  to 
June  13th  plaintiff  duly  made,  executed,  ac- 
knowledged, and  delivered  to  defendant  Irwin 
a  deed  to  said  premises.  In  all  respects  reg- 
ular, but  with  the  name  of  the  grantee  left 
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blank,  and  authorized  Irwtn  to  Insert  therein 
the  name  of  the  grantee ;  that  thereafter  and 
prior  to  June  13, 1918,  Irwin  Inserted  Ms  own 
name  as  grantee;  that  on  June  13,  1918,  said 
deed  was  doly  recorded ;  that  on  said  date 
Irwin — representing  himself  to  be  the  owner 
of  said  property — applied  to  defendant  to 
loan  him  $500,  and  accept  a  mortgage  on  said 
property  as  security  therefor,  and  delivered 
to  defendant  Pollock  an  abstract  of  title, 
showing  good  and  suUlcient  title  to  said  prop- 
erty in  defendant  Irwlu;  tliat  defendant  Pol- 
lock, in  company  with  defendant  Irwin,  made 
a  personal  inspection  of  the  property,  and 
found  the  same  to  be  in  possession  of  a  ten- 
ant, who  recognized  Irwin  as  his  landlord, 
and  that  defendant — ^relying  upon  said  deed 
record  and  the  representations  of  Irwin— did 
loan  him  the  sum  of  (500,  taking  as  security 
a  mortgage  upon  the  above-described  premis- 
es. Then  follow  allegations  sufficient  to  fully 
sbow  defendant  Pollock's  ignorance  of  any 
fraud  or  breech  of  trust  on  the  part  of  Irwin. 

Another  further  and  separate  answer  set 
op  the  same  facts  by  way  of  estoppel. 

A  third  count  set  up  the  mortgage  and  a 
breach  of  its  conditions,  and  prayed  for  a 
foreclosure. 

The  new  matter  in  defendant  Pollock's  an- 
swer having  been  put  in  issue  by  ai^ropriate 
denials,  there  was  a  trial  and  findings  by  the 
ooort  in  favor  of  defendant  Pollock,  and  a 
decree  foreclosing  his  mortgage,  from  all  of 
which  plaintiff  appeals. 

Franklin  F.  Korrell,  of  Portland  (Wm.  A. 
Carter,  of  Portland,  on  the  brief),  for  appel- 
lant 

Wallace  McCamant,  of  Portland  (Carl  M. 
Little  and  McCamant,  Bronaugh  &  Thompson, 
an  of  Pwtland,  on  the  brief),  for  respondent 

McBBIDE,  O.  J.  (after  stating  the  facts 
as  above).  The  facts  in  this  case  admit  of 
little  dispute.  Irwin,  having  been  convicted 
and  sentenced  to  the  penitentiary  for  a  fraud 
vpon  the  plaintiff,  did  not  appear  either  by 
pleading  or  as  a  witness  at  the  trial,  and  the 
drcnmstances  accompanying  the  deposit  of 
the  deed  with  him  by  plaintiff  must  be  taken 
to  have  been  as  detailed  in  plaintiff's  testi- 
mony, which  was  to  the  effect  that  about 
May  1,  1918,  he  Usted  the  property  in  ques- 
tion with  Irwin  for  sale,  the  terms  to  be 
fl,000  cash  and  $1,500  secured  by  a  first  mort- 
gage on  the  premises;  and  that  about  May 
15tb  Irwin  phoned  him  that  he  had  a  buyer 
for  the  pixqperty,  and  requested  plaintiff  and 
bis  wife  to  come  to  the  office.  The  witness 
then  testified  as  follows: 

"A.  Wen,  when  we  came  to  the  office  he 
■aid  that  he  had  s  buyer  for  the  property,  aud 
expected  him  to  arrive  soon.  He  said  it  was 
a  man  from  Salem,  and  we  waited  there  for 
some  time,  and  be  done  telephoning,  long  dis- 
tance, be  said,  and  finally  he  UAi  me  that  the 


POIiliOCK  203 

P.) 

man  could  not  come  that  day,  but  he  would 

come  the  next  day;    he  would  be  in  hia  office 

the  next  day. 

"Q.  What  was  done,  if  anything,  about  mak- 
ing out  a  deed;  what  was  said  about  it7  A. 
Well,  after  we  talked  the  matter  over  he  pro- 
posed that  we  make  out  the  deed  and  leave  it 
there  and  save  Mrs.  Harth  coming  back,  as 
she  was  not  feeling  weU.  It  would  save  her 
coming  on  another  trip  down  town. 

"Q.  And  did  you  make  out  the  deed?  A.  Yes, 
we  made  out  the  deed,  and  he  said  be  did  not 
have  the  man's  name,  and  said  that  they  could 
fill  it  out  when  the  man  arrived  the  next  day. 

"Q.  What  understanding,  if  any,  did  you  have 
with  Mr,  Irwin  in  regard  to  holding  and  dis- 
posing of  this  deedV  A.  I  bad  a  perfect  un- 
derstanding that  there  was  nothing  to  be  done 
with  the  deed  until  I  came  there,  and  I  would 
take  the  deed  to  my  attorney,  and  that  we 
could  make  out  all  the  papers,  that  all  the 
papers  had  to  be  made  out  by  my  attorney; 
that  is,  the  mortgage,  and  to  insert  the  name 
of  the  purchaser. 

"Q.  Mr.  Harth,  will  yon  please  state  whether 
or  not  you  ever  at  any  time  authorized  the  de- 
fendant H,  G.  Irwin  to  insert  his  own  name,  or 
the  name  of  any  one  else,  as  grantee,  in  your 
deed?  A.  No,  sir;  positively  not.  If  I  wanted 
Mr.  Irwin's  name  in  there  I  could  have  inserted 
it,  because  he  was  right  there;  but  I  positively 
told  him  that  the  deed  could  be  left  there  with 
the  understanding  that  nothing  was  to  be  done 
until  all  the  papers— that  I  could  take  the  pa- 
pers to  my  attorney  and  have  the  mortgage 
made  out,  and  then  the  deed  would  be  delivered. 

"Q.  What  was  done,  if  anything,  by  you  to- 
ward paying  the  commission;  did  you  pay  a 
commission?  A.  Yes,  sir;  he  said  as  he  had 
to  divide  the  commission  with  another  man,  he 
would  like  to  liave  me  give  him  a  check  for 
fl25  for  the  commission,  as  he  had  to  divide 
it  with  the  other  agent,  and  I  gave  him  a  check 
for  1125. 

"Q.  What  was  the  date  of  the  making  of  this 
deed,  when  you  made  out  Ae  deed?  A,  I  think 
it  was  the  3d  of  June,  but  I  am  not  positive.  * 

"Q.  After  you  made  this  deed,  Mr.  Harth,  ud 
left  it  there,  when  did  you  next  see  Irwin?  A. 
I  seen  him  several  times.  I  went  there  sev- 
eral times,  and  be  always  had  some  excuse  that 
the  man  had  not  arrived.  Bat  I  went  there, 
and  he  was  not  there,  and  he  left  word  with 
his  clerk  that  I  was  to  meet  him  at  the  Savings 
Bank  &  Trust  Co.  in  town  to  dose  up  the  deal. 

"Q.  What  did  you  do;  did  you  meet  him?  A. 
I  did,  and  he  told  me  that  he  had— that  the  Sa- 
lem man  bad  given  him  a  check  for  $1,000,  and 
he  had  wired  to  St  Paul,  to  find  out  whether 
the  check  was  all  right  I  told  him  to  let  me 
see  the  check,  and  he  hesitated  and  talked,  and 
I  said,  *I  want  that  check;  you  give  me  that 
check;  if  you  have  got  a  check  for  $1,000  I 
want  it,  if  that  was  paid;'  and  he  refused  and 
got  confused  and  made  all  kinds  of  excuses, 
and  then  I  got  suspicious,  and  I  went  to  my 
attorney  to  see  what  to  do." 

Upon  investigation  plaintiff  discovered  the 
fact  that  Irwin  had  filled  in  the  blank  in  the 
deed  by  Inserting  his  own  name,  whereupon 
plaintiff  bad  Irwin  arrested,  and  he  is  now 
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nnder  sentence  for  his  participation  In  tbe 
fraud  upon  plaintiff.  Plaintiff  had  not  been 
acquainted  with  Irwin  until  he  listed  the 
property  with  him  lor  sale. 

The  defendant  Pollock  teetUIed,  In  sub- 
stance, that  be  met  Irwln  In  response  to  a 
"blind"  advertisement  In  the  Oregonlan;  that 
Ue  went  to  Irwin's  offlce  on  June  12tb,  at 
which  time  the  deed  was  shown  him,  and 
Irwin  told  him  that  he  wanted  to  borrow  $500 
on  the  property,  and  that  same  afternoon  he 
Went  out  with  Irwln  to  Inspect  the  property ; 
that  he  found  It  occupied  by  Mr.  and  Mrs. 
Beaudette  as  tenants ;  that  while  he  was  In- 
specting It  Mrs.  Beaudette  told  him  she  liked 
the  place,  and  said  that  she  was  afraid  they 
would  have  to  move,  as  Mr.  Hartb  had  told 
her  he  had  sold  the  place  to  Mr.  Irwln,  and 
said  Mr.  Harth  would  not  take  the  rent,  but 
had  directed  them  to  pay  It  to  the  new  pro- 
prietor, to  the  man  that  bought  the  place; 
tliat  afterwards  she  said  to  Irwin  In  defend- 
ant's presence,  "Well,  I  suppose  you  are  the 
new  owner  of  this,  and  we  will  hare  to  pay 
the  rent  to  you,"  and  Irwln  answered,  "Yes." 
Thereafter  witness  told  Irwln  that  If  he  could 
furnish  a  good  abstract  and  ererythlng  was 
all  right  he  would  let  Irwln  have  the  money. 
Witness  testified  that  Irwin's  name  was  In 
tbe  deed  as  grantee  when  It  was  shown  to 
him;  that  It  was  written  in,  in  typewriting, 
tbe  same  as  the  body  of  the  deed,  the  names 
of  the  witnesses  only  appearing  In  ink;  that 
he  demanded  an  abstract,  which  was  furnish- 
ed by  Irwin  the- next  day,  and  after  It  bad 
been  examined  and  approved  by  Mr.  Little, 
defendant's  attorney,  and  the  mortgage  exe- 
cuted by  Irwin,  Mr.  Little,  by  defendant's 
direction,  gave  Irwln  the  money,  less  some 
$1&  paid  in  connection  witb  examination  of 
the  abstract  and  recording. 
'  Mrs.  Nellie  Beaudette,  a  vrltness  for  plaln- 
tifl,  testlfled  that  she  and  her  husband  oc- 
capied  the  premises  in  question  upon  a  lease 
running  from  March,  1918,  to  March,  1919; 
that  on  June  12,  1918,  defendant  Pollock, 
in  company  with  Irwln,  visited  the  premises; 
that  Irwin  introduced  himself  saying  that  he 
was  the  agent  of  Mr.  Earth  and  said,  "I  am 
the  present  owner  of  this  property,  and  have 
brought  Mr.  Pollock  out  to  have  him  loan 
me  some  money  on  this  property,"  whereupon 
witness  said:  "Are  you  the  owner?  that  Is 
what  we  wanted  to  find  out;  we  want  to 
rent  the  property  from  you  if  yon  have 
bought  It  from  Mr.  Harth."  And  Irwln 
said:  "Zes;  it  Is  mine."  This  was  said  in 
the  presence  and  hearing  of  Pollock.  The 
wltnesss  continued  as   follows: 

"Q.  (By  the  court).  Did  you  have  aome 
knowledge  that  Mr.  Harth  was  thinking  of  gell- 
ing it?  A.  Yes,  we  had  been  ordered  to  find  a 
new  place.  That  was  tbe  agreement,  if  he 
■old  that  we  were  to  move  out  in  SO  days. 

"Q.  Waa  that  in  the  lease?    A.  Yea.  sir. 


"Q.  What  waa  yon  to  receive  la  ease  Mr. 
Harth  sold  and  you  were  required  to  move?  A. 
We  were  to  receive  |100  in  case  we  should 
move  out  during  tbe  year. 

"Q.  Was  there  anything  said  at  the  time  by 
you  in  regard  to  this  lease  which  you  held  from 
Mr.  Hartb?  A.  I  asked  Mr.  Irwin  in  that  case 
how  about  the  lease,  was  we  to  make  out  a 
new  one?  He  said  no,  leave  it  In  Mr.  Hartb'e 
name. 

"Q.  Was  that  in  the  presence  of  Mr.  Pol- 
lock?   A.  Yes. 

"Q.  (By  Mr.  McCamant).  Mrs.  Beaudette, 
didn't  you  say  something  in  that  interview 
about  Mr.  Harth  having  told  you  to  pay  rent 
to  the  purchaser  when  the  property  was  sold? 
A.  Yes. 

"Q.  Yon  said  that  in  Mr.  Pollock's  presence? 
A.  Yes;  we  were  trying  to  find  out  who  the 
new  buyer  was,  and  we  could  not  find  out.  We 
were  to  hold  the  rent  back  until  we  found  out. 

"Q.  When  was  the  rent  due?  A.  The  rent 
was  due  the  1st  of  June. 

"Q.  And  you  did  not  pay  the  let  of  June  rent 
at  that  time?  A.  No;  Mr.  Harth  refused  it 
because  it  waa  in  Mr.  Ir?dn'a  hands. 

"Q.  You  had  tendered  it  to  Mr.  Harth  on  the 
Ist  of  June?  A.  No;  not  on  the  Ist;  I  be- 
lieve it  was  on  the  BOx. 

"Q.  And  Mr.  Harth  had  declined  to  take  the 
money?    A.  Yes,  air. 

"Q.  And  told  you  It  was  in  Mr.  Irwin's 
hands?    A.  Yes,  sir. 

"Q.  So,  when  Mr.  Irwin  claimed  to  be  the 
owner  of  the  property  you  thought  he  told  the 
truth?  A.  Well,  he  had  received  the  rent  on 
the  10th  of  June  from  my  husband,  and  signed 
the  receipt  that  he  was  agent  for  Mr.  Harth. 
I  didn't  know  whether  ha  told  the  truth  or  not. 
I  didn't  believe  lilm;  he  said  the  lease  should 
run  in  Mr.  Harth's  name,  and  that  was  incon- 
sistent. 

"Q.  But  yon  did  say  in  the  presence  of  Mr. 
Pollock  that  Mr.  Harth  told  you  to  pay  the 
rent  to  the  purchaser?    A.  Yes,  sir." 

B.  A.  Beaudette  was  called  to  identify  a 
receipt  for  rent  paid  by  him  to  Irwin  on  Jane 
10th,  which  was  offered  by  plalntHTs  counsd 
as  tending  to  show  that  on  that  date  Irwln 
signed  as  agent  for  Harth.  The  offer  was 
rejected,  but  tbe  receipt  is  here  with  tbe 
testimony,  and  indlcat^  that  on  June  lOtb 
Irwin  receipted  for  the  rent  for  that  month, 
signing  himself  as  "Agent  for  Mr.  Hartb." 
On  cross-examination  witness  testlfled  that 
Mr.  Harth,  prior  to  June  10th,  had  told  him 
to  pay  the  rent  to  the  new  owner,  and  that  he 
itad  communicated  this  fact  to  bds  wife  be- 
fore June  12th. 

Without  attempting  to  go  into  the  testi- 
mony in  detail.  It  is  sufficient  to  say  that 
in  our  Judgment  tbe  evidence  establishes 
these  facts: 

(1)  That  the  plaintiff  constituted  Irwin 
his  agent  to  negotiate  a  sale  of  tbe  property. 

(2)  That  plaintiff  and  his  wife  executed  the 
deed  in  question  with  the  Intent  that  when 
a  sale  should  be  finally  completed,  and  the 
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mortgage  for  tbe  balance  of  the  pnrcbase 
price  approved  by  his  attorneys,  the  name  of 
the  grantee  should  be  Inserted,  and  the  deed 
delivered  to  the  purchaser. 

(3)  That  Irwin  was  a  comparative  stranger 
to  plaintiff,  and  that  before  depositing  the 
deed  with  him  plaintiff  made  no  inquiry  as 
to  Irwln'a  standing  or  trustworthiness. 

(4)  That  Irwin,  In  violation  of  the  confi- 
dence reposed  in  him  by  plaintiff,  wrote  hla 
own  name  in  the  deed  as  grantee,  and  In  this 
condition  caused  It  to  be  recorded  and  rep- 
resented to  defendant  Pollock  that  he  was 
the  owner  of  the  property. 

(6)  That  the  tenants  in  possession  of  the 
property  said.  In  substance.  In  the  presence 
of  the  defendant  PoUock,  that  plaintiff  had 
directed  than  to  pay  the  rent  to  the  pui> 
diaser,  and  had  himself  declined  to  receive 
the  same 

(6)  That  plaintiff  had  made  such  state- 
ments to  the  tenants. 

(7)  That  PoUock  acted  In  good  faith 
throughout  the  whole  transaction,  and  fuUy 
bdleved  that  Irwin  was  the  owner  of  the 
property,  and  advanced  the  1600  and  accepted 
the  mortgage  under  that  belief. 

(8)  That  In  view  of  the  circumstances  he 
was  Justified  In  so  believing,  and  ezerdsed 
reasonable  and  ordinary  prudence  in  ascer- 
taining the  title  to  the  property. 

9)  That  Irwin  had  in  fact  no  authority  to 
wrltp  any  name  In  the  blank  left  for  the 
name  of  the  grantee  until  the  conditions 
onder  which  the  property  was  listed  were 
complied  with,  and  plaintiff,  or  his  attorney, 
bad  examined  and  approved  the  mortgage  to 
be  given  for  the  balance  of  the  purchase 
price. 

These  facts  simmer  down  to  a  single  fact, 
namely,  plaintitt  entrusted  to  a  comparative 
stranger  a  deed,  with  the  name  of  the  grantee 
In  blank,  upon  oral  conditions  as  above  stat- 
ed, and  that  person.  In  violation  of  his  trust, 
filled  in  tbe  blank,  and  used  the  Instrument 
as  a  means  to  obtain  from  an  Innocent  pur- 
diaser  the  sum  of  $600,  advanced  upon  the 
faltb  of  such  Instrument 

[1, 2]  The  question  Is,  Which  shall  lose  by 
tbe  transaction?  The  grantor  In  the  deed, 
who  by  his  confidence  in  a  stranger  made 
the  transaction  possible,  or  the  mortgagee, 
who  by  his  confidence  in  the  record  and  the 
statements  of  the  tenants  of  plaintiff  was 
Induced  to  advance  the  money?  It  Is  well 
«BtabUshed  that  a  deed  executed,  but  with 
tbe  name  of  the  grantee  left  blank,  conveys 
no  Htle  while  in  that  condition.  18  O.  J.  176, 
I  67,  and  cases  there  cited.  It  Is  equally  well 
settled  by  the  later  authorities  In  tliis  coun- 
try that  where  one  delivers  possession  of  such 
a  deed  to  another,  with  even  oral  authority  to 
fill  In  the  blank  with  the  name  of  a  prospec- 
tive purchaser,  and  such  blank  is  so  filled 
in  and  delivered  In  pursuance  of  such  author- 
ity, the  deed  will  pass  the  title.    The  cases 
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on  this  branch  of  the  subject  are  fuUy  col- 
lated In  18  a  J.  176,  and  notes,  and  In  1  B. 
O.  h.  1009,  I  41.  But  the  Instant  case  doe* 
not  come  strictly  within  the  purview  of 
any  of  the  cases  dted  In  the  notes  to  the 
above-mentioned  section. 

No  title  passed  by  the  delivery  of  the  blank 
conveyance  left  with  Irwin,  and,  as  he  was 
not  authorized  to  fill  In  the  blank  with  his 
own 'name,  or  indeed  with  any  name,  with- 
out the  grantor's  concurrence,  the  deed  never 
.became  effective  as  a  deed;  he  had  no  title 
and  could  convey  none,  as  between  himself 
and  the  grantor.  The  right,  therefore,  of  de- 
fendant Pollock  to  Insist  upon  this  mortgage 
does  not  rest  upon  Its  Inherent  value  as  a 
mortgage,  but  if  he  can  recover  at  all  It  must 
be  upon  the  theory  that  the  plaintiff,  having 
by  his  negligent  act  of  putting  Into  the  hands 
of  Irwin  an  Instrument  with  the  name  of 
the  grantee  left  blank,  thereby  put  It  in  - 
Irwin's  power  to  defraud  Pollock  by  writing 
,hl8  own  name  in  the  blank  space  left  for  the 
name  of  the  supposed  grantee. 

[3]  We  have  here  a  case  where  one  of  tbe 
two  innocent  persons  must  suffer  by  reason  of 
tbe  vrrongfnl  act  of  a  third  person.  And  the 
rule  is  that  where  such  a  condition  exists  the 
person  whose  act  or  omission  made  the  Injury 
possible  should  suffer.  Decisions  of  eminent 
courts  upon  cases  substantially  parallel  to 
the  present,  wlille  few  in  number  are  not 
wanting. 

In  State  v.  Matthews,  44  Kan.  686,  26  Pac. 
86,  10  li.  B.  A.  808,  the  facts  are  ahnost 
parallel  to  the  case  at  bar.  Mattbews,  faiaely 
pretending  to  Mrs.  Wallaoe  that  he  had  a 
purchaser  for  her  property,  induced  her  to 
leave  with  him  a  conveyance  regularly  exe- 
cuted by  her,  but  with  the  name  of  the  gran- 
tee left  blank,  with  the  imderstandlng  that 
if  the  contemplated  purchaser  paid  Wallace 
$2,600,  his  name  should  be  Inserted  and  the 
deed  delivered,  but  if  the  sale  was  not  con- 
summated the  deed  was  to  be  destroyed. 
Matthews  filled  In  the  blank  with  his  own 
name,  caused  the  deed  to  be  recorded,  pro- 
cured an  abstract  ahowing  the  title  to  be  In 
him,  and,  equipped  with  this.  Induced  one 
Jonathan  Thomas  to  loan  him  $382  on  the 
security  of  a  mortgage  upon  the  land.  He 
was  Indicted  for  fraudulently  obtaining 
money  from  Thomas  under  false  pretenses. 
The  court,  speaking  through  Valentine,  J., 
held  that,  in  order  to  convict  a  person  of  the 
crime  of  obtaining  money  under  false  pre- 
tenses, tbe  state  must  show  that  the  person 
who  furnished  tbe  money  was  actually  de- 
frauded, and  that  under  the  circumstances 
Thomas,  being  an  innocent  purchaser,  could 
not  have  been  defrauded,  as  Mrs.  Wallace' 
would  be  estopped  to  deny  that  the  deed  did 
not  convey  title.  The  substance  of  the  opin- 
ion is  fully  stated  in  the  syllabus,  from  which 
we  quote: 
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"Deed— Substituted  grantee— Fraud— Notice. 
Where  a  deed  of  conyeyance  of  real  estate,  per- 
fect in  form  except  that  the  grantee's  name  is 
left  blank,  is  duly  executed  and  acknowledged, 
and  afterward  the  blank  is  filled,  contrary  to 
the  instructions  of  the  grantor,  and  to  his  or 
her  injury,  with  the  name  of  a  person  not 
intended  by  the  grantor  to  be  the  grantee,  and 
with  full  knowledge  on  the  part  of  such  sub- 
stituted grantee,  held,  that  the  deed  is  TQid  as 
to  Buch  substituted  grantee,  or  as  to  any  one 
with  notice  of  the  fraud. 

"EVaudulent  grantee— Valid  mortgage.  Bat 
afterward  such  deed  is  recorded,  and  then  the 
substituted  and  fraudulent  grantee  procures  a 
loan  of  money  from  an  innocent  person,  and  ex- 
ecutes a  mortgage  on  the  property  conveyed 
by  the  deed,  and  such  innocent  person  loans  the 
money  on  the  strength  of  such  deed  and  of  the 
false  pretenses  made  by  such  grantee  that  he 
had  purchased  the  real  estate  couTeyed  by  the 
deed,  and  that  he  was  then  the  owner  thereof 
in  fee,  held,  that  the  mortgage  will  be  held  to 
be  valid. 

"Loss— Who  to  suCFer.  Whenever  one  of  two 
innocent  persons  must  suffer  loss  on  account  of 
the  wrongful  acts  of  a  third,  he  who  has  enabled 
the  third  person  to  occasion  the  loss  must  be 
the  person  who  shall  suffer." 

See,  also,  Guthrie  t.  Field,  85  Kan.  68, 
116  Pac.  217,  87  L.  R.  A.  (N.  S.)  326. 

In  Clemmons  r.  McOeer,  63  Wash.  446,  115 
Pac.  1081,  plalntllTs  were  the  owners  of  cer- 
tain lands  In  Tacoma,  upon  which  one  Bell 
contracted  to  erect  a  honse,  and  was  to  be 
paid  therefor  in  part  by  a  conveyance  of  the 
lands  In  controversy.  When  the  building 
was  partly  constructed  Bell  requested  a  con- 
veyance, representing  that  the  material  far- 
nished  and  work  d(me  upon  the  building 
amounted  to  $725,  the  agreed  Talue  of  the 
land  involved.  Plaintiff  then  executed  a 
deed  to  the  land,  leaving  the  name  of  the 
grantee  blank.  Bell  was  unable  to  procure 
receipts  for  more  than  $265,  showing  pay- 
ment for  the  material  furnished  and  work 
done  on  the  house,  and  requested  plaintm 
to  leave  the  deed  with  him  until  next  morn- 
ing, when  he  would  produce  receipts,  aggre- 
gating $725.  Belying  upon  this  representa- 
tion plaintiffs  left  the  deed  with  Bell,  who 
took  the  deed  to  McGeer,  and  negotiated  a 
loan  for  $660  upon  the  premises,  and  insert- 
ed In  the  deed  the  name  of  O.  M.  IfcGeer 
as  grantee,  and  delivered  It  to  falm  as  se- 
curity for  the  loan.  The  court  held  that  the 
possession  of  the  deed  by  Bell  constituted 
sufficient  implied  authority  In  him  to  fill 
in  the  blank  with  the  name  of  the  grantee, 
and  that  the  ctmveyance  must  be  upheld  to 
the  extent  of  ICcGeer'B  Interest  in  the  land. 

The  Supreme  Court  of  Iowa  has  held  to 
the  same  doctrine  in  numerous  decisions. 
Swartz  V.  Ballon,  47  Iowa,  188,  29  Am.  Rep. 
470;  Hall  v.  Kary,  133  Iowa,  465,  110  N.  W. 
930,  U9  Am.  St  Rep.  639;  Creveling  v.  Ban- 
ta,  138  Iowa,  47,  115  N.  W.  698;  Augustine 


V.  Schmltz,  145  Iowa,  691, 124  N,  W.  607,  and 
other  cases. 

A  contrary  view  Is  expressed  In  cases  from 
other  Jurisdictions.  Notably  In  Westlake  v. 
Dunn,  184  Mass.  260,  68  N.  B.  212,  100  Am. 
St  Rep.  557,  and  Barden  v.  Grace,  167  Ala. 
453,  52  South.  425,  Ann.  Gas.  1012A,  537. 
Both  of  these  cases  are  apparently  in  point 
but  we  do  not  concur  in  their  reasoning. 
There  Is,  however,  in  Barden  v.  Grace  a 
significant  distinction  which  may  here  be 
noted.  There  was  no  plea  of  estoppel  by  the 
defendants  (plaintiffs  in  error)  as  in  the  case 
at  bar.  Concerning  this,  the  court  re- 
marked: 

"The  respondents,  by  their  answers,  rely  en- 
tirely upon  the  facts  of  the  transaction,  denying 
the  allegations  of  the  bill,  and  do  not,  by  any 
pleading,  raise  the  question  of  estoppel,  whi(^ 
should  luLve  been  pleaded,  *  *  *  if  available 
at  all" 

— thus  Indicating  that  there  was  In  the  Ju- 
dicial mtnd  the  idea  that  If  an  estoppel  had 
been  pleaded  in  that  case,  as  it  was  In  this, 
the  result  might  have  been  different 

[4]  We  see  no  reason  to  differentiate  this 
case  from  the  multitude  of  other  cases  where 
persons  have  signed  their  names  to  blank 
notes  or  other  negotiable  paper,  and  left  it  In 
the  hands  of  those  who  have  made  an  un- 
conscionable use  of  It.  The  fact  that  the 
Instrument  in  this  case  was  a  deed  instead 
of  a  negotiable  instrument  is  a  distinction 
without  a  logical  difference.  Neither,  in 
the  view  of  the  writer  of  this  opinion.  Is 
the  intent  with  which  Uie  conveyance  was 
left  with  Irwin  of  imi)ortance  here.  When 
a  man  leaves  with  a  stranger  an  instrument 
executed  and  acknowledged  with  every  le- 
gal formality  necessary  to  indicate  that  be 
has  made  a  conveyance  of  the  property,  but 
with  the  name  of  the  grantee  left  blank,  be 
ought  in  common  prudence  to  contemplate 
the  possibility  that  the  depositee.  If  dishon- 
est, might  make  an  improper  use  of  such  In- 
strument, and  if  such  use  is  made  of  It  be, 
and  not  the  person  whom  he  has  put  It  In 
the  power  of  his  agent  to  defraud,  ought  to 
suffer  the  loss. 

The  observations  of  the  court  In  Guthrie 
T.  Field,  supra,  are  very  pertinent  here: 

"An  obvious  distinction  is  to  be  noted  be- 
tween depositing  a  completed  deed,  to  be  de* 
livered  upon  conditions,  and  intrusting  to  an- 
other a  paper  which  at  liis  will  may  be  con- 
verted into  an  instrument,  attested  as  genuine 
by  the  real  signature  and  acknowledgment  of 
the  grantor,  purporting  to  convey  the  property 
to  any  one  the  holder  may  select  One  who 
arms  another  with  such  an  uncontrollable  pow- 
er must  know  that  if  his  chosen  agent  shall 
prove  dishonest  that  is  Ukely  to  happen  which 
in  fact  happened  here;  and,  if  snch  result  fol- 
lows, it  must  be  regarded  as  the  consequence 
of  his  own  imprudence.     In  acknowledging  • 


Digitized  by 


Google 


Or.) 


HABTH  ▼. 
(lit 


Uank  eonreTance  before  an  officer,  a  grantor 
in  effect  dedarea  it  to  be  a  deed,  which  it  is  not 
■o  long  aa  ita  terms  are  incomplete.  Having 
purposely  put  forth  his  solemn  declaration  that 
he  has  signed  the  instrument  as  a  complete 
deed,  when  he  has  not  in  fact  done  so  (expect- 
ing the  custodian  to  find  a  purchaser,  fill  in  the 
blank,  and  effect  a  transfer  of  tiUe),  he  ia 
answerable  for  the  consequence  if  another  In- 
nocentlr  suffers  loss  •  •  •  and  he  cannot 
aTail  himself  of  the  plea  that  a  blank  deed  ia 
no  deed." 

[S,  I]  The  argument,  that  plalntUTa  pos- 
B6sslon  of  the  property  by  bis  tenants  was 
notice  of  his  title,  can  have  do  place  here. 

The  possession  of  land  by  one,  other  than 
the  person  claiming  title,  is  a  fact  snlUcient, 
In  many  instances,  to  put  the  intending  pur- 
chaser upon  inquiry  as  to  the  nature  of  such 
possession  and  its  extent.  In  this  case  such 
Infoimation  was  volunteered  by  the  tenants, 
and  was  perfectly  consistent  wtlh  Irwin's 
claim  of  ownei-shlp.  When  we  consider  the 
fact  that  Irwin  exhibited  a  deed  regular  up- 
on its  face,  and  actually  signed  and  acknowl- 
edged by  the  grantors,  and  the  declaration 
of  tlie  tenants  in  possession  that  Harth  had 
told  them  that  he  had  sold  the  property  and 
had  directed  them  to  pay  the  rent  to  the  new 
purchaser,  it  Is'  dUBcnlt  to  see  what  further 
inquiry  Pollock  should  have  been  required  to 
make  before  loaning  Ids  money  on  the 
strength  of  Irwin's  apparent  title. 

While  the  case  of  Allen,  t.  Ayer,  26  Or. 
589,  39  Pac  1,  cited  by  couns^  for  appellant, 
has  some  features  in  common  with  the  case 
at  bar,  there  were  other  drcumstances  which 
distinguish  it  in  principle.  In  that  case  the 
deed  was  not  intrusted  by  the  grantor  to  a 
stranger,  but  to  a  prominent  and  trustwor- 
thy member  of  the  Oregon  bar,  and  was  ob- 
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talned  front  him  by  false  representations,  b« 
being  guilty  of  no  fraud  upon  the  ultimate 
purchaser.  Under  all  the  circumstances  the 
court  held  that  the  grantor  was  not  negli* 
gent  in  depositing  the  Instrument  with  Judge 
Chenoweth  to  abide  the  event  of  the  propos- 
ed trade,  and,  possession  of  it  Iiaving  been 
obtained  by  a  trick,  that  there  was  no  de- 
livery, to  the  alleged  grantee.  But  in  that 
case  the  grantor  was  In  the  actual  posses- 
sion of  the  property,  and  it  does  not  appear 
tliat  the  purchaser  took  any  pains  to  discov- 
er the  nature  of  his  possession. 

Here  the  property  was  In  the  actual  posses* 
slon  of  tenants  of  the  owner,  who  as  already 
noted,  informed  Pollock  that  the  former  own- 
er had  told  them  he  had  sold  the  property, 
and  to  pay  the  rent  to  the  new  purchaser, 
thereby  confirming  Irwin's  statement  that  he 
had  purchased  the  property.  That  plaintiff 
had  made  such  a  statement  to  his  tenants  is 
practically  admitted  by  him.  Thus  unwit- 
tingly, but  negligently,  plaintiff  placed  it  in 
the  power  of  Irwin  to  deceive  defendant  Pol- 
lock and  obtain  a  loan  upon  the  strength  of 
his  apparent  title. 

This  Is  not  a  suit  to  determine  whether 
any  title  passed  by  the  deed  fraudulently 
filled  in  by  IrwixL  It  may  be  conceded  that 
in  fact  no  title  passed.  We  only  hold  that 
in  the  face  of  plalntilTs  negligence  he  Is  es- 
topped to  assert  that  the  mortgage,  which 
his  own  negligent  act  enabled  Irwin  to  palm 
<^  on  Pollock  as  true  and  genuine,  was  in 
fact  not  such,  when  all  the  testimony  indi- 
cates that  Pollock  used  reasonable  diligence 
to  ascertain  the  state  of  the  title. 

The  decree  of  the  circuit  court  is  affirmed. 

BEAN,  JOHNS,  and  HABKIS,  JJ.,  concnr. 
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STATE  V.  KLEIN. 


(Supreme  Conrt  of  Oregon.    Not.  16,  1020.) 

Animals  «s>45  —  Killing  to  prevent  trespaM 
does  not  prove  wanton  or  malldous  killing. 
Evidence  tliat  accused  shot  and  killed  tlie 
cow  of  another  because  she  was  breaking  into 
liis  hay  corral  does  not  prove  that  the  killing 
was  malicioas  and  wanton,  as  defined  by  L.  O. 
li.  a  2396,  2398,  so  as  to  justify  his  conviction 
under  section  1969,  but  is  merely  proof  of  civil 
liability  under  section  5767. 

In  Banc. 

Appeal  from  Circuit  Cdnrt,  Harney  County; 
Dalton  Biggs,  Judge. 

N.  H.  Klein  was  convicted  of  wantonly  and 
mdllciously  killing  a  cow,  the  property  of  an- 
other, and  be  appeals.  Beversed  and  remand- 
ed, with  directions  to  dismiss  the  action  and 
discbarge  the  defendant.  - 

H.  y.  Scbmalz,  of  Burns,  for  appellant 
li.   A.   LUjqvist,   Asst.   Atty.   Gen.,   F.   B. 
Swope,  of  Portland  (Geo.  S.  Slzemore,  Dist 
Atty.,  of  Bums,  on  the  brief),  for  the  State. 

BBNSON,  J.  The  Indictment  is  founded 
upon  section  1969,  L.  O.  L.,  making  it  a  crime 
to  "maliciously  or  wantonly  kill,  wound,  dls- 
Qgure,  or  injure  any  animal,  the  property  of 
another.  •  •  • "  The  only  evidence  dis- 
closed by  the  record,  connecting  the  defendant 
with  the  killing  of  a  cow,  is  found  in  the 
testimony  of  the  witness,  Barth,  who  testifies 
that  on  the  evening  of  April  13, 1919,  at  about 
9  o'clock,  be  heard  a  shot  fired  from  the  dl- 
rectioip  of  defendant's  premises,  and  that  on 
the  next  day  be  met  the  defendant  and  asked 
him  what  he  was  shooting  at  the  previous 
night,  to  which  the  defendant  replied  that  he 
had  shot  at  a  cow  which  was  trying  to  break 
into  bis  hay  corral.  Witness  then  asked, 
"Did  ydu  kill  her?"  to  which  the  defendant 
replied,  "No,  but  believe  me,  she  run,  and  she 
never  stopped  running."  This  testimony 
coupled  with  the  fact  that  the  dead  cow  was 
subsequently  found  lying  upon  defendant's 
land,  constitutes  the  substantive  case  against 
him.  There  Is  no  evidence  that  the  defend- 
ant entertained  any  hostility  toward  the  own- 


et  of  the  animal,  nor  is  tbere  any  evidence 
that  he  had  any  knowledge  whatever  as  to  the 
ownership  of  the  cow.  The  evidence  intro- 
duced by  tbe  prosecutian,  so  far  as  it  tends  to 
prove  the  killing  of  the  cow,  also  tends  to 
prove  that  he  shot  tbe  animal  because  it  was 
trespassing  upon  his  land,  and  trying  to  break 
into  bis  bay  corral.  It  Is  conceded  that  be- 
fore there  can  be  a  conviction  under  sectlOD 
1969,  L.  O.  Lu,  there  must  be  proof  adduced 
that  the  acts  of  tbe  defendant  were  either 
malicious  or  wanton.  Section  2396,  L.  O.  L., 
read  thus: 

"The  terms  'malice'  and  'maliciously,'  when 
BO  employed,  import  a  wish  to  vex,  annoy,  or 
injure  another  person,  established  either  by 
proof  or  presumption  of  law." 

Tested  by  this  definition.  It  will  be  seen  at 
once  that  there  Is  a  total  failure  of  proof  as 
to  any  malicious  motive  In  the  alleged  killing. 

Section  239S,  L.  O.  L.,  defines  the  term 
"wantonly"  thus: 

"The  term,  "wantonly,'  when  applied  to  the 
commission  of  an  act,  implies  that  the  act  was- 
done  with  a  purpose  to  injure  or  destroy  with- 
out cause  and  without  reference  to  any  partlca- 
lar  person." 

Hence,  if  the  defendant  shot  tbe  cow  be- 
cause she  was  trying  to  break  into  his  hay 
corral,  It  cannot  be  said  to  have  been  without 
cause,  or  a  wanton  act  It  seems  clear  that 
the  Legislature  recognized  this  distinction 
when  it  enacted  section  5767,  L.  O.  L.,  being  a 
part  of  the  chapter  on  fences,  which  read» 
thus: 

"If  any  person  damaged  for  want  of  such 
sufficient  fence  shall  hurt,  lame,  kill,  or  de- 
stroy, or  cause  the  same  to  be  done,  by  shoot- 
ing or  otherwise,  any  of  the  animals  in  this 
chapter  mentioned,  such  persons  shall  satisfy 
the  owner  in  doable  damages,  with  costs." 

This  section  provides  a  penalty  by  way  of 
civil  damages  for  acts  whose  commission  tiad 
not  been  guarded  against  by  tbe  Criminal 
Code. 

The  judgment  is  therefore  reversed,  and  tbe 
cause  will  be  remanded,  with  directions  to- 
the  lower  court  to  dismiss  the  action  and  dis- 
charge the  defendant 
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KOSINSKI   V.  NINES,   DIreetor  Qeneral   of 

Railroads  of  the  Unltad  States. 

(No.  16086.) 

(Sopreme  Coart  of  Washington.    Nov.  17r 
1920.) 

1.  Master  and  servant  «=»I66  —  Negligence 
held  not  predleablo  on  shop  being  run  short- 
handed. 

An  employti,  whose  shoulder  was  sprained 
in  aeaiating  in  carrying  a  heaTj  iron  bar  wliich 
the  same  crew  had  previously  carried,  cannot 
predicate  cegUgence  on  the  fact  that  the  em- 
ployer was  running  its  shop  short-handed; 
this  having  nothing  to  do  with  the  injury  ex- 
cept that  such  employs  was  directed  to  assist. 

2.  Master  and  servant  «=>287( I)— Evidence 
on  Issue  of  negligence  as  to  workman  In- 
jured by  lifting  held  Insufflolent  to  take  case 
to  Jury. 

Evidence  in  a  servant's  action  for  a  sprain 
snftered  while  assisting  five  others  in  carrying 
an  iron  bar  weighing  600  to  1,000  ponnda, 
which  tbey  had  previously  carried,  the  crew, 
though  directed  by  the  foreman  to  do  the  work, 
not  being  refused  any  appliances  or  directed 
how  to  do  the  work,  but  using  their  own  meth- 
ods and  making  no  complaint,  held  to  show  nei- 
ther negligence  nor  any  fact  from  which  negli- 
gence might  be  inferred  so  as  to  require  sub- 
mission of  the  case  to  the  jury. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty ;  John  D.  Bletcher,  Judge. 

Action  by  John  Koslnskl  against  Walker  D. 
Ulnea,  Director  General  of  the  Bailroads  of 
the  United  States.  Judgment  for  defendant, 
and  plaintiff  appeals.    Af&rmed. 

See,  also,  187  Pac.  712. 

P.  L.  Pendleton,  of  Tacoma,  for  appellant. 
U.  W.  Korte,  of  Seattle,  and  H.  S.  Griggs, 
of  Tacoma,  for  respondent. 


MOUNT,  J.  This  action  was  brought  to 
recover  for  personal  Injuries  tustalned  by  the 
plaintiff  while  in  the  service  of  the  defendant. 
The  case  was  tried  to  the  court  and  a  jury. 
At  the  close  of  the  plaintiff's  testimony,  the 
trial  court,  upon  motion  at  the  defendant, 
dismissed  the  action.  The  plaintiff  has  ap- 
pealed. 

The  facts  shown  upon  tlie  trial  are  In  sub- 
stance as  follows:  The  appellant  had  been 
employed  about  the  shops  of  the  Chicago, 
Milwaukee  ft  St.  Paul  Railroad  at  Tacoma 
for  about  four  years.  His  duties  were  to 
sweep  out  the  shops  and  gather  up  scrap  mat- 
ter. Some  time  prior  to  his  Injury  a  pile 
driver  to  be  repaired  was  brought  into  the 
yards.  The  channel  Irons  which  guide  the 
hammer  of  the  pile  driver  bad  become  bent 
and  were  required  to  be  straightened.  These 
Irons  were  removed  by  the  appellant  and  five 
other  men  from  the  pile  driver  to  the  hlack- 
smltfr  shop  some  two  hundred  or  three  bun- 
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dred  feet  away.  After  these  Irons  had  beat 
repaired  the  foreman  directed  the  appellant 
to  assist  five  other  men  to  take  the  irons  back 
to  the  pile  driver.  One  of  tliese  irons  was 
about  35  feet  long  and  weighed,  according  to 
the  estimate  of  theappellanf  s  witnesses,  from- 
600  to  1,000  pounds.  It  was  necessary  to 
carry  this  iron  across  two  railway  tracks. 
The  men  did  so  by  three  of  them  taking  hold 
of  each  end  of  the  Iron.  While  they  were 
thus  carrying  the  iron  the  appellant  testi- 
fied that  be  felt  his  left  shoulder  crack.  Ue 
continued  his  work,  however,  until  the  irons 
were  placed  by  the  pile  driver.  His  shoulder, 
according  to  the  evidence,  was  severely 
sprained.  The  appellant  testified  that  prior 
to  the  Injury  he  could  readily  carry  200 
poimds  and  that  each  of  the  other  five  men 
were  equally  strong.  This  same  crew  of  men 
had  removed  the  irons  from  the  pile  driver 
to  the  blacksmith  shop. 

The  negligence  alleged  in  the  complaint 
was:  First,  that  respondent  through  his  fore- 
man directed  appellant  to  quit  his  regular 
work  and  assist  several  laborers  to  carry 
heavy  channel  Irons.  Second,  appellant  was 
inexperienced  in  carrying  heavy  channel  irons 
which  weighed  from  600  to  1,200  i)ounds,  and 
that  respondent  knew  of  appellant's  Inex- 
perience and  gave  appellant  no  instructions 
thereon.  Third,  that  respondent  neglected  to 
inform  appellant  of  the  great  weight  of  the 
irons  and  directed  them  to  be  carried  an  un- 
reasonable distance.  Fourth,  that  respondent 
negligently  directed  the  appellant  to  carry  the 
Irons  without  furnishing  a  sufllclent  number 
of  workmen.  Fifth,  that  respondent  was 
short-handed  and  directed  appellant  to  quit 
his  regular  work  and  assist  others  to  do  this 
particular  work.  Sixth,  that  respondent  fail- 
ed to  warn  appellant  that  an  Insufficient  num- 
ber of  men  were  required  to  carry  the  irons. 
Seventh,  that  respondent  was  negligent  in 
failing  to  furnish  appellant  with  a  truck 
upon  which  to  move  the  irons  and  in  falling 
to  furnish  appellant  with  a  safe  place  to 
work.  All  of  which  acts  of  negligence  were 
known  to  the  ai^ellant 

[1, 2]  After  the  appellant's  proof  was  made, 
the  trial  court  was  of  the  opinion  that  there 
was  no  evidence  that  the  respondent  was 
negligent  and  that  the  appellant's  injuries 
were  due  to  risks  which  he  voluntarily  as- 
sumed. We  are  satisfied  that  the  trial  court 
was  right  in  his  conclusion.  If  it  may  be 
conceded  that  the  shops  were  bting  conducted 
short-handed,  th<lt  fact  had  nothing  to  do 
with  the  removal  of  tiie  channel  irons,  except 
thatithe  appellant  was  for  that  reason  direct- 
ed to  assist  five  other  workmen  to  carry  the 
irons  from  the  shops  to  the  pile  driver.  These 
six  men  were  amply  able  to  do  the  work  and 
had  upon  a  previous  occasloD  removed  the 
ircms  from  the  pile  driver  to  the  shop.  The 
men  need  their  oiwn  methods  and  judgmefit 
in  the  work.    There  is  no  evidence  that  the 
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reapondent  foreman  refused  them  any  appli- 
ances or  directed  how  the  work  should  be 
done.  Appellant  relies  upon  the  case  of  Fors- 
man  ▼.  Seatae  Electric  Co.,  68  Wash.  666, 
109  Pac  121,  and  cases  of  that  character, 
where  the  master  directed  the  method  of  the 
work,  and  appellant  argues  that  the  question 
of  negligence  was  for  the  Jury.  This  court  in 
the  case  above  referred  to  held  tliat  where 
the  foreman  stood  by  and  directed  how  a 
heavy  barrel  should  be  unloaded  the  question 
of  negligence  was  for  the  jury,  but  in  that 
case,  after  reviewing  a  number  of  cases  like 
this  aae,  Judge  Qose  said: 

"These  cases  are  readily  distiDgaishable  upon 
the  facts.  Where  a  party  undertakes  to  raise 
a  heavy  body  from  the  ground,  he  has  notice 
of  the  weight  before  the  danger  period  arrives. 
It  is  very  different,  however,  where  one  under- 
takes to  unload  an  object  from  a  wagon  or  a 
car,  and  has  no  notice  other  than  the  appear- 
ance of  the  object,  until  the  weight  is  upon 
him  and  the  danger  period  at  hand.  In'  brief, 
in  the  one  case  he  can  desist  when  the  danger 
becomes  apparent,  and  in  the  other  he  cannot." 

The  case  at  bar  comes  within  that  rule. 

In  Rosin  ▼.  Danaher  Lumber  Co.,  63  Wash. 
430,  IIB  Pac.  833,  40  I/.  R.  A.  (N.  S.)  913, 
which  was  a  case  where  a  heavy  door  weigh- 
ing 1,200  pounds  was  directed  to  be  lowered  to 
a  horizontal  position  by  five  workmen  tmder 
the  direction  of  a  foreman.  Judge  Grow, 
speaking  for  the  court  in  that  case,  said: 

"The  single  fact  of  the  happening  of  an  ac- 
cident, which  would  have  been  avoided  had 
more  servants  been  provided  to  safely  perform 
the  work,  is  not  of  itself  sufficient  to  es- 
tablish negligence  of  the  master.  It  must  also 
appear  that  he  did  not  ezerdae  ordinary  or 
reaaonable  care  and  prudence  in  estimating 
the  number  actually  provided  as  necessary  for 
the  particular  work.  The  master  is  not  an  in- 
surer of  the  number  of  servants  required  any 
more  than  he  is  of  their  competency.  If  he 
were,  then  to  relieve  him  from  any  possible  neg- 
ligence in  such  cases  as  this,  it  wonld  become 
his  imperative  duty  to  make  a  preliminary  test, 
not  only  of  the  weight  of  objects  about  to  be 
handled,  but  also  of  the  physical  strength  and 
endurance  of  the  servants  detailed  to  perform 
the  particular  work.  Such  a  requirement 
would  be  impracticable,  and  in  many  instances, 
impossible.  The  law  only  demands  an  exercise 
of  reasonable  and  ordinary  care  and  prudence 
in  selecting  the  number  of  men  to  perform 
the  work." 

That  role  Is  no  doubt  correct  and  controls 
this  case.  The  evidence  Introduced  by  the 
appellant  plainly  shows  that  the  same  crew 
of  men  which  moved  the  iron  from  the  pile 
driver  to  the  shop  were  directed  to  remove 
the  Irons  bade  to  the  pile  driver  from  the 
shop.  The  men  used  their  own  methods  with 
the  facilities  at  hand.  They  were  amply  able 
to  carry  the  weight.  It  cannot  reasonably  be 
said  that  It  was  negligence  of  the  foreman 
to  direct  the  same  men  to  do  what  they  had 


safely  done  at  another  time.  These  same  men 
in  fact  had  performed  a  preliminary  test,  and 
each  of  them  knew  wliat  they  were  able  to 
do  and  what  was  required  ot  them.  They 
made  no  complaint  or  objections  to  doing  the 
work  either  before  or  after  they  had  under- 
taken it.  No  negligence  of  the  respondent 
was  shown,  nor  was  any  fact  shown  from 
which  negligence  might  be  inferred. 
The  judgment  is  therefore  affirmed. 

HOLCOMB,  C.  J.,  and  MITCHELL^  liAIN, 
and  TOI/MAN,  J  J.,  concur. 


(US  Wash.  70) 

CAHALAN   INV.  CO.  et  al.  V.  YAKIMA 

CENTRAL  HEATING  CO. 

(No.  15669.) 

(Supreme  Court  of  Washington.    Nov.  1, 
1920.) 

1.  Speoiflo  performanoe  «=>t2l(4)— Not  graat- 
ed  where  evidence  of  aoceptance  of  ofFer  Is 
doubtfuj. 

Under  the  rule  that  specific  performance  of 
a  contract  will  not  be  decreed  unless  the  evi- 
dence of  the  making  of  the  contract  is  clear 
and  convincing,  such  performance  should  not 
be  decreed  where  there  was  a  dispute  in  the 
evidence  as  to  whether  the  plaintiff  had  for- 
mally  accepted  defendant's  offer. 

2.  Speciflo  performanoe  «=>I2I  (4)— Requires 
more  proof  of  contract  than  for  recovery  of 
damages  at  law. 

To  entitle  plaintiff  to  specific  performance, 
there  must  be  a  stronger  degree  of  proof  to 
establish  the  contract  than  when  the  action 
is  one  at  law  to  recover  damages  for  a  breach 
of  the  contract,  since  in  the  latter  case  plain- 
tiff may  recover  if  he  shows  the  existence  of 
the  contract  by  a  preponderance  of  the  evi- 
dence, while  in  the  former  case  he  most  satisfy 
the  court  of  the  existence  of  the  contract  by 
clear  and  convincing  evidence. 

3.  Speoiflo  performance  ^=>7S— Performanoe 
extending  over  years  and  requiring  Jadidai 
supervision  decreed  only  when  par^  Is  oth- 
erwise without  remedy. 

Bqulty  is  loath  to  decree  specific  perform- 
ance of  a  contract  which  would  require  subse- 
quent supervision  and  direction  of  the  court, 
especially  where  it  extends  over  a  considerable 
period  of  time,  and  will  not  grant  such  relief 
as  requires  taking  control  of  a  business  unless 
the  complainant  is  otherwise  wholly  without 
remedy. 

4.  Specific  performance  lO—il  Not  granted 
where  there  Is  adequate  remedy  at  law. 

Equity  will  ordinarily  not  specifically  en- 
force a  private  contract  where  the  aggrieved 
party  has  an  adequate  remedy  at  law. 

5.  Speciflo  performanoe  «=>S— Aotlon  for  dan- 
ages  held  adequate  remedy. 

An  action  for  danuiges  for  the  breach  of  a 
contract  to  furnish  heat  for  a  building,  wldch 
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is  a  single  breach  ectitlint;  recoyery  of  all 
damages  suffered  in  one  action,  is  adequate  so 
as  to  defeat  the  right  to  specific  performance 
of  the  contract. 

6.  Damages  «s>l20(2)— Measure  for  breach  of 
eontraot  to  furnish  heat  stated. 
The  measnre  of  damages  for  the  breach  of 
a  contract  to  furnish  heat  to  a  bbilding  is  the 
difference  between  the  price  at  which  defend- 
ant agreed  to  furnish  the  heat  and  the  price 
plaintiff  will  be  compelled  to  pay  to  procure  a 
like  service. 

Department  2. 

Appeal  from  Superior  Court,  Yakima  Cioun- 
ty;   Geo.  B..Holden,  Judge. 

Action  by  the  Cahalan  Investment  Com- 
pany and  another  against  the  Yakima  C&a.- 
tral  Heating  Company  for  a  mandatory  in- 
junction requiring  performance  of  a  contract 
to  furnish  heat  Judgment  for  plaintiffs,  and 
defendant  appeals.  Reversed  and  remanded, 
with  instructions  to  render  a  decree  for  de- 
foidant 

Rlgg  &  Vesables,  of  Yakima,  for  appellant. 
Preble,  McAolay  &  Meiga,  of  Yakima,  for 
respcxidents. 

FUIiliERTON,  J.  TiUs  1b  an  appeal  from 
a  decree  of  the  superior  court  of  Yakima 
county  awarding  to  the  respondent  Calialan 
Investment  Company  a  mandatory  injunc- 
tion, requiring  the  appellant,  Yakima  Central 
Heating  Company,  to  furnish  steam  heat  for 
an  apartment  building  owned  by  the  respond- 
ent  in  accordance  with  the  conditions  of  a 
ctmtract  which  the  court  found  had  been  en- 
tered Into  between  the  parties.  The  facts 
appearing  from  the  record  are  In  substance 
these: 

In  the  year  1917,  the  appellant  was,  and 
for  a  number  of  years  prior  thereto  had  been, 
engaged  in  the  business  of  famishing  steam 
beat  to  buUdings  in  the  business  district  of 
the  dty  of  Yakima.  It  owned  a  steam  heat- 
ing plant,  consisting  of  boilers  and  other 
equiiMnent,  and  owned  the  conduits  leading 
from  the  plant  to  the  places  of  use,  but  did 
not  itself  generate  the  steam  beat  it  used. 
This  was  generated  by  another  corporation 
under  a  contract  at  certain  fixed  rates,  which 
contract  at  the  time  named  had  a  number  of 
years  to  run.  The  respondent  was  then  con- 
templating the  erection  of  an  apartmrat 
building  in  the  city  of  Yakima.  Learning  of 
tbis,  the  appellant  made  it  a  proposition  to 
famish  the  building  with  steam  heat  The 
pn^wsitlon  was  in  the  form  of  a  letter;  the 
parts  thereof  material  to  the  present  contro- 
versy being  as  follows: 

"Beferring  to  the  matter  of  service  for  your 
proposed  apartment  building  to  be  located  at 
^th  St.  &  Yakima  Ave.,  North  Yakima,  Wash- 
ington. 

"We  propose  to  supply  steam  for  the  heating 
of  said  building  and  for  heating  water  for  an 


eight-month  season  at  $1,500.00  per  season,  on 
a  five-year  contract,  providing  that  the  system 
shall  be  installed  according  to  the  plans  and 
specifications  drawn  by  us;  same  to  be  so  de- 
signed that  it  may  be  converted  into  a  private 
plant  at  the  end  of  the  five-year  period,  if  de- 
sired. The  eight  month  season  mentioned  shall 
be  from  September  15th  to  May  16th. 

"These  figures  are  based  npoa  your  installing 
your  water  system  with  a  pre-heater  in  sucb 
a  manner  that  all  condensation  from  the  ra- 
diators will  pass  through  it.  The  tank  con- 
taining the  hot  water  to  be  equipped  with  an 
Ideal  Syphon  tank  regulator,  or  other  type 
of  tank  regulator  approved  by  us.  Said  regu- 
lator to  be  connected  to  the  steam  main  to  in- 
crease the  temperature  of  the  water.  This 
tank  is  to  be  properly  lagged. 

"The  figures  given  are  based  upon  4,400  ft.  of 
radiation  installed  in  the  building.  If  the 
amount  of  radiation  is  greater  or  less  than  thiH 
amount  our  figures  will'  be  changed  by  adding 
or  decreasing  30c  per  foot  per  season." 

There  was  no  acceptance  in  writing  of  the 
proposition,  nor  was  there  any  written  con- 
tract entered  into  between  the  parties  em- 
bodying its  terms.  The  respondent,  bow- 
ever,  proceeded  with  the  construction  of  the 
building.  It  employed  a  Mr.  Bradley  to  fur- 
nish and  Install  the  steam  pipes  and  radia- 
tors necessary  to  heat  the  building,  and  di- 
rected him  to  consult  with  the  appellant  as  to 
the  plans  and  specifications  for  the  heating 
appliances  required.  Following  these  In- 
structions, Mr.  Bradley  collaborated  with  the 
representatives  of  the  appellant,  and  they  to- 
gether determined  upon  the  necessary  in- 
stallation, drawing  outline  plans  therefor. 
No  formal  specifications  were  drawn,  al- 
though, seemingly,  certain  matters  which 
might  have  been  proper  in  specifications  were 
delineated  on  the  plans.  The  heating  appli- 
ances were  installed  as  the  building  pro- 
gressed, and  during  the  course  of  the  work  it 
was  Inspected  from  time  to  time  by  the  ap- 
pellant's representatives.  The  recommenda- 
tions  of  these  represoitatlves  were  not  fol- 
lowed implicitly,  however,  by  Mr.  Bradley. 
In  certain  places  piping  of  a  larger  size  and- 
in  certain  others  piping  of  a  smaller  size  than 
that  recommended  was  Installed.  The  plant 
as  installed  was  so  designed  as  to  be  readily 
converted  into  a  private  heating  plant,  and 
all  of  the  witnesses  agree  that  there  was  noth- 
ing special  or  unusual  in  its  design,  but  that' 
it  was  such  a  plant  as  is  usually  Installed  in 
buildings  Of  like  character. 

After  the  installation  of  the  plant,  the  ap- 
p^ant  connected  its  mains  therewith  and 
furnished  the  necessary  steam  for  heat  until 
the  close  of  the  beating  season  of  191S,  charg- 
ing therefor  at  the  rate  named  in  its  writ- 
t«i  proposal.  At  that  time  it  notified  the  re- 
spondent that  it  would  not  continue  furnish- 
ing heat  for  the  building,  except  at  an  in- 
creased rate — ^the  current  rate  paid  by  other 
consumers  of  its  product.    The  respondent 
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thereupon  Instituted  the  present  action,  with 
the  result  we  have  before  Indicated. 

There  la  a  dispute  In  the  evidence  on  the 
question  whether  there  was  a  formal  accept- 
ance of  the  proposaL  The  manager  of  the 
heating  plant  testified  that  he  verbally  ac- 
cepted the  order  on  his  company's  behalf  in 
April,  1917.  On  the  other  hand,  the  appel- 
lant's representative  testified  that  there  was 
no  acceptance  of  the  ofter  whatsoever;  that, 
on  the  contrary,  some  time  late  In  the  sum- 
mer of  1917,  he  notified  the  respondent's  man- 
ager that  his  company  would  be  unable  to 
furnish  heat  In  conformity  with  the  proposal 
for  the  period  specified ;  that  It  would  do  so 
as  long  as  it  could  obtain  steam  from  the  cor- 
poration which  was  then  supplying  it  at  the 
rate  of  Its  existing  contract,  but  If  the  rates 
were  raised  to  It  It  would  be  compelled  to 
raise  the  rates  to  Its' consumers  correspond- 
ingly; and  that  the  respondent  assented  to 
this  new  proposal.  He  testified  further  that 
the  flat  rate  offered  was  based  upon  the  com- 
pany's meter  rates  and  was  substantially  the 
then  prevailing  rate  charged  its  consumers 
generally.  There  was  further  evidence  to  the 
effect  that  the  company  generating  the  steam 
for  the  appellant  later  refused  to  continue  in 
the  performance  of  Its  contract  and  refused 
to  generate  heat  unless  there  was  a  read- 
justment of  rates;  the  reason  given  being 
that  war  conditions  bad  so  increased  the 
cost  of  production  that  it  could  not  proceed 
further  without  bankruptcy. 

It  Is  our  opinion  that  the  record  Is  Insuffl- 
dent  to  warrant  a  decree  of  spedflc  perform- 
ance: 

[1, 2]  First  It  Is  a  general  rule  that  a  de- 
cree for  the  specific  performance  of  a  con- 
tract will  not  be  granted  unless  the  evidence 
of  the  making  of  the  contract  is  dear  and 
convincing  (26  R.  0.  L.  337,  |  160;  Wilbor  v. 
Toothaker,  105  Me.  490,  75  Atl.  42,  18  Ann. 
Cas.  1190),  and  we  are  not  persuaded  that 
the  evidence  here  satisfies  the  rule.  But  we 
think  we  should  refrain  from  a  discussion  of 
the  evidence  or  -from  expressing  the  deduc- 
tions and  conclusions  we  draw  therefrom. 
The  cwicluslon  we  have  reached  In  the  case 
as  a  whole  leaves  open  to  the  respondent  the 
right  to  maintain  an  action  at  law  as-  for  a 
breach  of  the  contract,  and  any  discussion 
of  the  evidence  on  our  part  could  well  prej- 
udice one  or  the  other  of  the  parties  in  the 
trial  of  such  an  action.  It  may  be  well  to 
say,  however,  that  a  distinction  exists  In  the 
degree  of  proof  required  to  establish  a  con- 
tract when  the  action  Is  one  to  recover  In 
damages  for  a  breach  of  the  contract  and 
when  It  Is  one  to  enforce  a  specific  perform- 
ance of  the  contract  In  the  one  case  the 
plaintiff  may  recover  If  he  shows  the  exist- 
ence of  the  contract  by  a  preponderance  of 
the  evidence  (provided,  of  course,  his  evidence 
makes  a  prima  facie  case),  while  in  the  other 
he  must  satisfy  the  court  of  the  existence  of 


the  contract  by   dear  and  convincing  evi- 
dence. 

[3]  Second.  A  court  of  equity  is  always 
loath  to  specifically  enforce  a  contract  the  en- 
forcement of  which  requires  the  subsequent 
supervision  and  direction  of  the  court,  es- 
pecially 80  where  the  contract  extends  over 
a  considerable  period  of  time.  Here  the  pe- 
riod of  time  for  which  this  supervision  must 
continue,  according  to  the  decree  as  entered. 
Is  three  years.  Many  differences  can  arise, 
and  most  certainly  will  arise,  between  the 
parties  during  this  time  over  the  question 
whether  the  contract  Is  being  properly -per- 
formed, to  settle  which  will  require  investi- 
gations and  orders  on  the  part  of  the  court, 
and  it  can  involve  the  taking  by  the  court  of 
complete  control  of  the  appellant's  business 
through  the  instrumentality  of  a  receiver. 
To  conduct  a  private  business  is  not  the  func- 
tion of  a  court  of  equity.  Where  there  Is  a 
public  Interest  Involved,  to  take  control  of  a 
business  Is  proper,  and  is  sometimes  neces- 
sary, even  though  the  act  may  Involve  the 
conduct  of  the  business  for  a  time.  'But  where, 
as  here,  only  private  interests  are  Involved, 
the  court  will  not  assume  control  of  a  busi- 
ness, nor  enter  a  decree  the  enforcement  of 
which  may  require  It  to  control  and  conduct 
the  business  unless  the  complaint  Is  wholly 
otherwise  without  remedy. 

"A  court  of  equity  can  decree  specific  per- 
formance only  when  it  can  dispose  of  the  mat- 
ter in  controversy  by  a  decree  capable  of  pres- 
ent performance,  bnt  it  cannot  decree  a  party 
to  perform  a  continuoua  duty,  extending  over 
a  series  of  years,  but  will  leave  the  aggrieved 
party  to  his  remedies  at  law."  Boquemore  & 
Hall  V.  Mitchell  Bros.,  167  Ala.  476,  62  iSoatb. 
423,  140  Am.  St  Rep.  62. 

For  an  exhaustive  note  <m  the  question,  see 
140  Am.  St  Rep.  66-89. 

[4-6]  Third.  A  court  of  equity  will  not  ordi- 
narily specifically  enforce  the  performance  of 
a  private  contract  where  the  aggrieved  party 
has  an  adequate  remedy  at  law.  Here  we 
think  there  Is  such  an  adequate  remedy.  The 
respondent  can  maintain  an  action  at  law  In 
damages  for  a  breach  of  the  contract  The 
argument  advanced  against  this  is  the  dUB- 
culty  of  making  proofs  of  the  actual  loss. 
But  the  facts  present  nothing  unusual  In  this 
respect  The  contract  was  breached  when 
the  appellant  refused  to  perform.  There  can 
be  but  one  breach,  and  the  respondent  now 
has  the  right  to  recover  In  a  slnc^e  action  all 
the  damages  it  has  suffered  or  will  suffer  by 
reason  of  the  breadi.  Oldfleld  v.  Angeles 
Brewing  &  Malting  Co.,  77  Wash.  168,  137 
Pac.  469.  The  measure  of  its  damages  Is  the 
difference  between  the  price  at  which  the  ap- 
pellant agreed  to  furnish  the  heat  and  the 
price  it  will  be  compelled  to  pay  to  procure  a 
like  service.  Seemingly  there  could  be  no 
Insurmountable  difficulty  In  the  way  oC  nrnk- 
Ing  proofs  of  this  diff  er^ica 
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Our  concluslan  Is  that  tlie  court  erred  in 
decredng  a  spedflc  performance  of  the  con- 
tract. The  decree  will  therefore  be  reversed, 
and  the  cause  remanded,  with  InatructionB  to 
enter  a  decree  In  favor  of  the  appellant  to  the 
^ect  that  the  respondent  take  nothing  by  Its 
actiOD. 

HOIiCOMB,  a  J.,  and  MOnNT,  TOLMAN, 
and  BRIDGES,  JJ.,  concur. 
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8TIMS0N  MILL  CO.  v.  TROXEL  et  al. 
(No.  15957.) 

(Supreme  Court  of  Washington.    Nov.  10, 
1920.) 

1.  Appeal  and  error  «=3979 (5)— Denial  of  new 
trial  for  excessivo  verdict  reversed  only  for 
abase  of  discretion. 

WhAe  the  trial  court,  which  observed  and 
heard  the  witnesses  and  saw  the  condact  of  the 
Jurors,  has  a  discretion  to  grant  or  refuse  a 
new  tri^  because  the  verdict  was  excessive, 
the  Supreme  Court  has  no  similar  discretion, 
but  can  reverse  an  order,  denying  a  new  trial, 
based  on  the  claim  that  the  verdict  was  exces- 
sive oidy  It  the  trial  court  abused  its  discretion. 

2.  Eminent  domain  «=>262(4)— Ventlot  for 
damage*  ssstatned  by  some  testimony  and  ap. 
proved  by  trial  oonrt  not  reversed. 

Where  the  damages  fixed  by  the  Jury  for 
condemnation  of  a  private  way  were  more  than 
those  estimated  by  most  of  the  witnesses,  but 
were  within  the  estimates  of  three  or  four  of 
the  witnesses,  and  the  jury  viewed  the  prem- 
ises before  returning  its  verdict,  which  the 
trial  court  refused  to  set  aside  as  excessive,  the 
Supreme  Court  cannot  say  that  the  trial  court 
abused  its  discretion,  and  cannot  reverse  the 
judgment,  based  on  the  verdict  as  being  ex- 
cessive. 

Department  1. 

Appeal  from  Superior  Covtrt,  Grays  Harbor 
County;    Ben  Sheeks,  Judge. 

Ehninent  domain  proceeding  by  the  Stlm- 
■on  Mill  Ciompany  against  Albert  Trozel  and 
another.  From  a  decree  authorizing  con- 
demnation and  fixing  the  damages,  the  peti- 
tioner appeals.    Affirmed. 

Hogan  ft  Acret,  of  Aberdeen,  for  appellant 
A.  M.  Abel,  of  Aberdeen,  for  respondents. 

BRIDGBS,  J.  This  was  an  eminent. domain 
proceeding  for  the  purpose  of  acquiring  a 
Iirivate  way  of  necessity  for  a  logging  rail- 
road. The  damages  fixed  by  the  Jury  were 
In  the  sum  of  S1,6(X>.  The  petitioner's  motion 
for  a  new  trial  on  the  ground  that  the  ver- 
dict was  excessive  was  denied.  This  appeal 
la  from  the  decree  entered  upon  the  verdict 

[1]  The  only  ground  argued  for  reversal  is 
that  the  amount  of  the  award  is  excessive. 
If  we  concede  that  the  verdict  was  more  than 
we  would  have  given  had  we  been  the  triers 
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of  the  facts,  yet  this  in  Itself  would  not,  of 
course.  Justify  us  In  reversing  the  Judgment 
The  dntlea  of  the  trial  court  ccnacernlng  mat- 
ters of  this  kind  are  very  different  from 
those  Imposed  up(m  us.  It  exercises  a  dis- 
cretion in  granting  or  refusing  to  grant  a 
new  trial.  We  can  only  determine  whether 
that  court  has  abused  its  discretion.  It  will 
thus  be  seen  that,  while  our  power  may  be 
more  authoritative  than  that  of  the  trial 
court,  our  sphere  of  action  In  this  regard  is 
much  more  limited.  The  trial  court  observes 
and  hears  the  witnesses,  sees  the  conduct  of 
the  Jurors,  and  is,  In  fact  a  material  part  of 
the  trial  Itself.  It  Is  very  natural,  therefore, 
for  this  court,  under  such  circumstances,  to 
greatly  hesitate,  to  say  that  the  trial  oonrt 
has  abused  its  discretion. 

[2]  While  the  damages  fixed  by  most  of 
the  witnesses  was  In  a  sum  materially  less 
than  the  verdict  of  the  Jury,  yet  it  was  easi- 
ly within  the  damages  fixed  by  three  or  four 
of  Oie  witnesses.  The  Jury  was  permitted  to 
see  the  premises  before  returning  its  verdict. 
The  trial  court,  with  all  of  ills  Intimate 
knowledge  of  the  case,  refused  to  say  that 
the  verdict  was  excessive  or  to  grant  a  new 
trial  cm  that  ground.  Under  these  circum- 
stances, if  we  held  that  the  trial  court  abused 
ita  discretion,  we  would  usurp  the  powers 
of  both  the  Jui7  and  the  trial  court,  and  con- 
stitute ourselves  the  triers  of  the  facts.  We 
are  not  permitted  to  weigh  the  evidence; 
that  was  for  the  Jury. 

Since  the  verdict  is  sustained  by  a  mate- 
rial portion  of  the  testimony,  we  cannot  say 
the  trial  court  abused  its  discretion. 

The  Judgment  is  affirmed. 

HOLCOMB,  0.  J.,  and  MACKINTOSH, 
FULLBSTON,  and  PARKER,  JJ.,  concur. 


(US  Wasb.  128) 
STOLZE  V.  8T0LZE.    (No.   16021.) 

(Supreme  Court  of  Washingtob.    Nov.  17, 
1820.) 

1.  Divorce  9=>I30— Finding  of  cmeity  sup- 
ported. 

Finding  for  plaintiff  in  divorce  suit  of 
cruelty,  consisting  of  unwarranted  condact 
causing  severe  mental  suffering,  held  warrant- 
ed by  evidence. 

2.  Divoree  «=>  124— Finding  of  residence  in 
state  for  a  year  prior  to  action  sustainMl. 

Finding  in  divorce  suit  that  plaintiff  was, 
and  for  more  than  a  year  Just  prior  to  institu- 
tion of  the  action  had  been,  a  bona  fide  resi- 
dent of  the  state,  notwithstanding  absence 
therefrom  part  of  tiie  time,  held  supported  by 
the  evidence. 

3.  Divoree  4=>82— QrantiBg  dlvena  pending 
actions  between  tlie  parties  as  to  property, 
with  right  to  apply  later  for  division,  held 
proper. 

It  was  not  error  to  proceed  with  divorce 
suit  and  grant  divorce  pending  appeals  in  ac- 
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tiona  between  the  parties  aa  to  property;  the 
decree  presenring  right  to  make  any  needed  ap- 
plication for  division  of  property  after  disposi- 
tion of  such  appeals. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   W.  O.  Chapman,  Judge. 

Action  by  0.  R-  Stolze  against  Ida  M.  Stolze. 
Decree  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

P.  L.  Pendleton,  of  Tacoma,  for  appellant 
Kelly  tc  MacMahon,  of  Tacoma,  for  re- 
epaaieat. 

MITCHELL,  J.  The  plaintiff  brought  this 
action  against  his  wife  for  divorce  upon  the 
ground  of  cruelty.  She  answered,  resisting 
the  complaint  A  trial  was  had,  which  re- 
sulted in  findings  against  her.  The  court  con- 
cluded plaintiff  was  entitled  to  a  decree  of 
divorce,  and  entered  a  decree  accordingly, 
from  which  the  defendant  has  appealed. 

First  It  Is  claimed  by  the  a^klant  that 
the  amended  complaint,  upon  which  the  ac- 
tion was  tried,  did  not  state  a  cause  of  ac- 
tion, and  that  a  demurrer  thereto  should 
have  been  sustained.  An  examination  of  the 
complaint  shows  it  to  be  entirely  sufficient 
in  stating  a  cause  of  action. 

[1]  The  principal  contoition  in  the  trial 
court  and  on  the  appeal  is  that  the  evidence 
does  not  warrant  the  granting  of  a  decree 
of  divorce.  The  cruelty  charged  consisted 
of  unwarranted  conduct  on  the  part  of  the 
appellant  causing  the  respondent  severe  men- 
tal suffering.  The  testintony  is  lengthy,  and 
as  we  view  the  matter  a  detailed  discussion 
of  It  can  serv*  no  useful  purpose.  It  Is 
enough  to  say  there  Is  considerable  dlfler^ice 
in  the  ages  of  the  parties.  He  was  a  widow- 
er, with  three  children.  They  were  married 
in  September,  1916.  At  the  time  of  marriage 
they  planned  to  keep  the  two  youngest  chil- 
dren in  the  family.  The  oldest  child,  a 
girl,  had  married.  Unquestionably  the  two 
youngest  dilldren,  boys  of  11  and  14  years 
of  age,  respectively,  at  that  time,  were  the 
cause  of  much  of  the  trouble  between  the 
parties.  It  is  claimed,  and  the  court  found, 
that  because  of  appellant's  conduct  the  older 
boy  ran  away  from  home  and  joined  the  Unit- 
ed States  army,  and  that  It  was  necessary  for 
the  father  to  take  the  younger  boy  to  live 
with  relatives  In  the  state  of  Wisconsin.  On 
the  trip  to  Wisconsin  respondent  spent  some 
months  with  his  relatives,  and  in  traveling 
In  other  sections  of  the  East  and  South.  It 
appears  that  during  his  absence  the  appellant 
instituted  actions  and  recovered  Judgments, 
subjecting  considerable  real  property  or  real 
estate  contracts,  she  claimed  he  had  interests 
in,  to  her  own  use  and  benefit  and  needless- 
ly sold  the  household  furniture,  and  will- 
fully destroyed  some  valuable  articles  of 
personal  property  In  the  homa    Upon  recit- 


ing somewhat  In  detail  the  misconduct  of  the 
appellant  the  trial  court  among  other  things, 
found: 

'^That  by  reason  thereof  plaintiff  became  sick 
and  highly  nervous,  and  came  to  believe  that 
the  defendant  did  not  love  him,  but  had  mar- 
ried bim  solely  to  enjoy  the  fruits  and  iaoome 
of  his  property,  and  with  the  deliberate  inten- 
tion of  driving  his  children  oat  of  the  home, 
and  plaintiff  entirely  lost  his  love  and  affec- 
tion for  defendant" 

An  examination  of  the  evidence  shows  that, 
while  considerable  of  respondent's  testimony 
is  disputed,  much  of  it  is  not  and  that  al- 
together It  fully  sustains  and  justifies  the 
conclusions  and  decree  of  the  trial  tourt 

[2]  It  is  further  contended  the  respondent 
bad  not  been  a  resident  of  this  state  con- 
tinuously for  1  year  prior  to  the  commence- 
ment of  this  action.  This  contention  is  based 
upon  the  fact  that  after  the  respondent  went 
to  Wisconsin  In  December,  1918,  he  remained 
out  of  this  state  until  August,  1919.  There 
is  ample  evldeice  to  show  respondent  had 
worked  steadily  at  one  place  for  17  years  in 
Tacoma,  and  that  upon  his  return  from  Wis- 
consin he  Immediately  continued  the  same 
employment ;  that  he  left  his  home  comfort- 
ably furnished  and  supplied;  that  he  re- 
mained away  only  temporarily,  seeking  re- 
covery from  the  sick  and  nervous  condition 
caused  by  his  wife's  misconduct;  and  that 
it  was  his  constant  intention  to  make  Taco- 
ma his  home.  The  finding  of  the  trial  court 
that  the  respondent  was  and  had  been  a 
bona  flde  resident  of  Tacoma,  Wash.,  for 
more  than  a  year  just  prior  to  the  institu- 
tion of  the  action  is  supported,  in  our  opin- 
ion, by  a  preponderance  of  the  evidence. 
Summerville  v.  SnmmerTllle^  31  Wash.  411, 72 
Pac.  84. 

[3]  Finally,  it  is  argued  that  the  trial  court 
erroneously  pr(>ceeded  with  the  trial  and  dis- 
position of  the  case,  while  certain  pn^erty 
rights  of  the  parties  were  otherwise  In  the 
course  of  litigation.  Upon  his  return  from 
Wisconsin  the  respondent  promptly  conunenc- 
ed  proceedings  in  the  superior  court  in  the 
several  actions  relating  to  real  estate  or 
real  estate  contracts,  wherein  Mrs.  Stolze 
had  recovered  Judgment  during  his  absence, 
seeking  to  have  the  Judgments  canceled  and 
set  aside.  His  several  applications  to  can- 
cel the  judgments  had  been  denied  by  the 
trial  court  and  appeals  taken  to  this  court 
wherein  they  were  pending  at  the  time  of  the 
trial  of  the  divorce  action.  We  notice,  how- 
ever, appellant's  rights  are  fully  protected 
In  this  particular.  The  court  made  spedflc 
findings  concerning  the  subject-matter  of 
those  cases  and  of  the  appeals  therein,  con- 
cluded to  reserve  to  appellant  the  right  to  ap- 
ply, if  need  be,  to  the  trial  court  for  a  Jtist 
and  equitable  division  of  property  rights 
after  the  disposal  of  the  cases  on  appeal,  and 
in  the  decree  of  divorce  provided: 
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"The  ssid  question  of  nid  property  being 
DOW  on  appeal  to  the  Supreme  CSonrt  and  now 
pending  therein,  that  the  defendant  shall  have 
the  right  to  apply  to  this  court  for  a  just  and 
equitable  share  thereof,  and  attorney's  fees; 
jurisdiction  of  this  court  herein  for  such  pur- 
pose being  expressly  reserred." 

This,  we  think,  was  sufBdent  to  folly  pro- 
tect appellant 

Finding  no  error  In  the  course  of  tba  case 
in  the  trial  court,  the  Judgment  is  affirmed. 

HOLCOMB.  O.  J.,  and  MOUNT.  MAIN, 
and  TOT.MAN,  JJ.,  concur. 


(113  Wash.  U7) 

PETERSON  et  al.  v.  BOX  et  al.    (No.  15799.) 

(Supreme    Court    Of    Washington.     Nov.    16, 
1920.) 

1.  Fraaduleat  coaveyaaoe*  «=3269(l) —  Fraud 
■ay  be  proved  under  oeaaral  daolal  of  plead- 
lug  of  grantee  not  disoloaing  source  of  titia. 

Where  the  petition  of  intervener,  who 
claimed  property  attached  as  the  property  of 
the  original  defendants,  merely  alleged  owner- 
ship and  right  to  possession  of  the  property, 
without  disclosing  the  source  of  the  title,  the 
attachment  plaintiffs  could  introduce  evidence 
of  fraud  in  the  conveyancn  from  defendants  to 
intervener  under  their  general  denial,  it  not  be- 
ing necessary  that  they  anticipate  intervener's 
daim  of  such  conveyance  and  allege  that  it  was 
fraudulent. 

2.  Fraudalent  eonvayanoes  «=9295(l)  —  EvI- 
deaoe  held  to  sustain  finding  of  fraud  in  ooa* 
veyanoe  of  personal  property. 

Eividence  that  personal  property  was  con- 
veyed by  defendant  to  intervener  shortly  after 
the  suit  in  which  the  property  yia.a  attached  was 
began,  with  evidence  which  was  confusing  and 
self-contradictory  as  to  the  antecedent  debt 
claimed  as  the  consideration  for  the  convey- 
ance, iUM  to  sustain  the  trial  court's  finding 
that  the  conveyance  was  in  fraud  of  creditors. 

3.  Exemptions  «=96 1— Property  used  liy  part- 
nership Id  farming  not  exempt 

A  partnership,  or  the  individual  members 
thereof,  engaged  in  farming,  cannot  claim  ex- 
emption of  partnership  property  used  in  the 
partnership  business  against  attachment  for 
partnership  debts. 

4.  Exemption  9=>6 1— Property  not  exempt  aft- 
er dissolution  of  farming  partnership  with- 
out proof  of  farming  by  Individuals. 

Members  of  a  dissolved  farming  partner- 
ship cannot  claim  exemption  of  the  property 
from  attachment  as  property  used  in  farming 
-without  proof  that  they  engaged  in  farming  as 
infividuals  after  the  dissolution  of  the  firm. 

5.  Evidence  €=>3I8(2)— Copy  of  letter  by  banli 
sanding  money  Is  hearsay  as  to  sending  of 
money. 

On  an  issue  of  fraudulent  conveyance  of  per- 
sonal property  claimed  to  be  in  satisfaction  of 


an  antecedent  debt,  a  copy  of  a  letter  written 
by  a  bank,  stating  that  it  had  sent  money  to 
the  conveyors  of  the  property  on  behalf  of 
the  claimant  is  hearsay  evidence  that  the  mon- 
ey was  sent,  and  the  letter  was  properly  ex- 
cluded. 

Department  1. 

Appeal  from  Superior  (kturt,  Yakima  Coun- 
ty ;  Harcourt  M.  Taylor,  Judge. 

Action  by  M.  C.  Peterson  and  others 
against  Fateh  Mohammed  and  others.  In 
which  Mohammed  Box  intervened,  claiming 
the  property.  From  a  judgment  dismissing 
the  petition  In  intervention,  the  Intervener 
appeals.    Affirmed. 

F.  E.  Gordon,  of  Toppenlsh,  and  A.  Emer- 
son Cross,  of  Aberdeen,  for  appellant. 

Parker,  La  Berge  &  Parker,  of  Yakima,  for 
respondents. 

MITCHELL,  J.  This  la  an  action  brought 
by  M.  C.  Peterson  and  wife  against  Fateh 
Mohammed,  M.  Dean,  and  All  Mohammed,  to 
recover  rent  claimed  to  have  been  due  under 
a  written  lease,  and  also  upon  a  proinlssory 
uote.  In  the  action  a  writ  of  attachment 
was  issued,  and  certain  i>er8onal  property, 
alleged  to  have  belonged  to  the  defendants, 
was  levied  upon.  Mohammed  Box  filed  his 
petition  in  intervention,  alleging  bis  owner- 
ship of  the  property,  and  asking  that  the  Hen 
of  the  attachment  be  discharged.  By  order 
of  the  trial  court  the  sheriff  was  brought  In 
and  made  a  party  defendant  In  the  interven- 
tion proceedings.  The  original  parties  plaln- 
titr  and  the  sheriff  answered  the  petition, 
and  denied  that  Mohammed  Box  was  the 
owner  of  the  property,  or  any  part  thereof. 
From  the  judgment  entered  lu  the  cause  dis- 
missing the  petition  in  Intervention,  Moham- 
med Box  has  appealed. 

Seven  assignments  of  error  are  presented. 

[1]  First,  it  Is  claimed  the  court  erred  In 
admitting  evidence,  over  appellant's  objec- 
tion, that  the  conveyance  by  Fateh  ajid  All 
Mohanuned  to  Mohammed  Box  of  the  pr<^ 
erty  attached  was  fraudulent  For  the  pur- 
poses of  this  assignment,  it  may  be  noticed 
that  the  petition  in  intervention  simply  al- 
leges that  the  property  attached  was  not,  and 
is  not,  the  property  of  the  respondents  or  the 
defendants,  nor  have  they,  or  any  of  them, 
any  interest  therein,  but  that  It  was  and  Is 
the  property  of  the  petitioner,  and  Is  wrong- 
fully detained  and  held  by  the  sheriff  upon  a 
writ  of  attachment.  The  allegations  were 
met  by  a  general  denial  In  the  answers  of  the 
re^wndents  and  the  sheriff.  It  Is  the  con- 
tention that  proof  of  fraud  Is  not  admissible 
under  a  general  denial  of  ownership,  but  that 
It  must  be  specially  pleaded  to  be  proven. 
No  doubt  such  Is  the  rule  where  one  brings 
an  action  to  cancel  a  conveyance  as  fraudu- 
lent; but,  when,  as  in  this  case,  the  defend- 
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ants  In  the  Intervention  proceedings  are  not 
at  all  adTlsed  as  to  tbe  source  of  the  peti- 
tioner's title,  they  are  not  compelled  to  an- 
ticipate Its  Bonrce,  but  may  content  them- 
selves with  a  general  denial,  and  thereunder 
Introduce  any  legal  evidence  that  tends  to 
defeat  the  title  of  the  petitioner,  as  shown  by 
his  proofs.  The  principle  is  the  same  as 
that  announced  in  Parker  v.  Dacres,  1  Wash. 
190,  24  Pac.  192,  allowing  proof  of  equitable 
estoppel  (which  like  fraud  is  generally  re- 
Quired  to  be  affirmatively  pleaded)  under  a 
general  denial  of  the  allegations  of  a  com- 
plaint silent  as  to  source  of  title.  The  rea- 
son for  the  rule,  just  as  applicable  In  cases 
of  fraud  as  in  those  of  estoppel.  Is  tersely 
stated  in  that  case  to  be: 

"Any  other  role  wonld  work  great  hardship 
to  a  defendant,  while  the  enforcement  of  said 
role  cannot  work  hardship  to  a  plaintiff,  as  he 
can,  if  he  so  desires,  so  shape  his  complaint  as 
to  compel  defendant  to  fully  disclose  his  defense 
in  his  answer.  Said  role  Is  not  oidy  in  accord 
with  our  ideas  of  propriety  and  justice,  but  is 
also  abundantly  sustained  by  the  authorities." 

The  action  of  Shine  t.  Culver,  42  Wash. 
484,  85  Pac  271,  was  brought  to  recover  pos- 
session of  a  certain  lot  of  stonecutter's  tools, 
and  for  rent  for  the  use  of  the  tools.  The 
opinion  says: 

"The  complaint  alleged  ownership  and  right 
of  possession  in  the  plaintiffa.  The  defendants 
answered,  denying  the  allegations  of  the  com- 
plaint, and  alleged  ownership  and  possession  in 
themselves.  Upon  these  issues  tilt  case  was 
tried  to  the  conrt  and  a  jury." 

In  that  case  it  was  claimed  the  conrt  erred 
in  admitting  evidence  tending  to  show  that 
the  title  through  Russell,  by  which  plaintiff 
claimed,  was  fraudulent.  It  was  h^d  there 
was  no  error.  In  the  case  at  bar  counsel 
for  appellant  contends  that  the  result  in  the 
case  of  Shine  v.  Culver  is  explained  by  what 
is  therein  said  of  a  trial  amendment,  but  an 
examination  of  the  record  in  that  case  shows 
the  amendment  did  not  allege  any  fraud. 
Other  cases  to  the  same  ^ect  are  Miami 
County  Nat  Bank  of  Paola  v.  Barkalow,  63 
Kan.  68,  35  Pac.  796,  Mason  ▼.  Vestal,  88 
Cal.  896,  26  Pac.  213,  22  Am.  St  310,  and 
Archer  v.  Long,  38  S.  C.  272,  16  S.  E.  998. 

In  Archer  v.  Long  the  court  say: 

"Indeed,  in  this  case,  in  the  absence  of  any 
allegations  in  the  complaint  as  to  the  source 
from  which  the  plaintiffs  claimed  to  have  ac- 
quired their  title  to  the  property  in  dispute, 
the  defendant  bad  no  right  to  assume  tiiat 
plaintiffs  claimed  through  the  judgment  debt- 
or, A.  Q.  Means,  and  hence  any  allegation  of 
fraud  on  the  part  of  Means  would  have  been 
wholly  out  of  place.  Surely,  in  such  a  case, 
the  defendant  would  not  be  bound,  and  could 
not  even  be  expected  to  allege  specific  objec- 
tions to  a  title  wUch  the  complaint  does  not 


[disclose,  and  of  whidi  he  may  not  liave  liad 
any  Imowledge  until  it  was  disclosed  by  the  evi- 
dence at  the  trial.  When  under  a  general  al- 
legation of  title  the  plaintiff  undertakes  to  es- 
tablish such  title  by  introducing  a  conveyance 
from  an  admitted  former  owner,  surely  the  de- 
fendant may  be  permitted  to  show,  wiUiont  any 
allegation  to  that  effect  in  his  answer,  that 
such  conveyance  is  a  nullity— void  for  fraud  or 
any  other  reason.  The  issue  in  such  a  case  is 
whether  the  plaintiff  has  title,  and  it  is  entirely 
competent  for  the  defendant  to  introduce  evi- 
dence tending  to  invalidate  for  fraud,  or  any 
other  cause,  any  muniment  of  title  offered  by 
the  plaintiff." 

[2]  Assignments  numbered  2,  S,  4,  and  5 
are  considered  coUectlTely  by  the  appellant. 
They  involve  the  validity  of  the  transfer  of 
property  by  Fateh  and  All  Mohanuned  to 
Mohammed  Box.  They  present  questions  of 
fact  Fateh  and  All  are  brothers  and  broth- 
era-in-law  of  Mohammed  Box,  and  were  the 
owners  of  the  personal  property  involved. 
They  were  Insolvent.  Die  suit  against  them 
by  Peterson  and  wife  was  to  recover,  and 
there  was  judgment  in  their  favor,  in  the 
sum  of  $1,825,  interest  and  costs.  A  few 
days  prior  to  their  answer  In  the  Peterson 
suit  Fateh  and  All  made  a  bill  of  sale  of  the 
property  to  Box.  On  the  next  day  the  writ 
of  attachment  was  levied  on  the  property. 
The  personal  property  Involved  is  valued  at 
$1,190.  It  is  the  claim  of  the  appiellant  that 
the  consideration  for  the  transfer  was  an 
antecedent  debt,  together  with  a  payment  of 
$440  he  actually  made  to  a  bank  to  satisfy 
a  mortgage  it  held  on  the  property.  The  evi- 
dence shows,  however,  that  the  mortgage  to 
the  bank  was  made  by  M.  Dean  only,  who 
had  no  interest  in  the  property  therein  de- 
scribed that  was  later  sold  to  Box.  As  to 
that  portion  of  the  consideration  termed  "an- 
tecedent debt,"  there  was  no  note  or  mem- 
orandum of  It  or  any  portion  of  it  True, 
the  evidence  shows  the  parties  are  unlearned, 
intimate,  and  never  committed  their  trans- 
actions to  vrriting,  but  the  proof  also  shows 
that,  after  suit  and  just  before  the  date  of 
the  bill  of  sale,  Fateh  and  All  did  execute 
a  promissory  note  to  Box,  and  that  they  for- 
warded it  to  him  at  Aberdeen,  Wash.,  by 
mall  from  Granger,  Wash.,  in  an  amount 
they  claimed  they  owed  him,  which  was  large- 
ly in  excess  of  the  amount  representing  the 
so-called  antecedent  debt,  as  Included  in  the 
expressed  consideration  in  the  bill  of  sale. 
It  was  testified  to  that  a  large  part  of  the 
money  furnished  Fateh  and  All  by  the  ap- 
pellant had  been  paid  to  them  by  checks 
drawn  on  the  Capital  National  Bank  of  Olym- 
pia,  but  an  itemized  statement  of  the  account 
as  testified  to  by  an  officer  of  that  bonk 
shows  no  such  payments.  There  was  a  trial 
and  a  new  trial  of  this  case  in  the  superior 
court,  at  each  of  which  trials  Fateh,  All,  and 
Box  testified  in  detail  as  to  amounts  and 
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dates  of  money  and  diecks  fumisbed  by  Box. 
Alao  Box  testified  In  answer  to  written  In- 
terrogatories apon  tbe  same  subject,  In  all 
of  which,  whether  In  the  total  or  in  different 
acconnts  and  testimony  of  either  one  of  them, 
there  is  such  confusion,  uncertainty,  and 
material  differences  as  to  render  the  testi- 
mony unreliable,  except  perchance  as  to 
some  inconsiderable  and  wholly  Inadequate 
amounts.  The  details  of  this  testimony 
would  be  profitless.  It  Impels  the  conclusion 
of  the  trial  court  of  lack  of  good  faith  in 
the  transfer  of  the  property., 

[I]  In  the  sixth  assignment  it  is  urged  the 
oonrt  should  have  found  the  property  at- 
tached was  at  the  time  of  the  sale  thereof  to 
the  appellant  exempt  from  levy  and  attach- 
ment, and  hrace  could  not  be  the  subject  of 
a  conveyance  In  fraud  of  creditors.  It  Is 
claimed  Fateh  and  All  were  farmers,  and 
that  the  property  was  exempt  to  them  as 
such.  We  do  not  favor  the  contention.  The 
pleadings  present  no  sudi  issue  or  claim,  nor 
is  It  contended  for  in.  the  evidence.  It  seons 
to  have  been  first  thought  of  in  the  argument 
qf  the  case.  The  evidence  clearly  shows  that 
Fateh  and  AH  and  M.  Dean  were  partners 
In  their  farming  operations  under  the  lease 
from  Peterson  and  wife,  and  that  the  debt 
in  suit  out  of  which  the  levy  and  attachment 
was  made  was  a  partnership  debt  to  their  les- 
sor. Oat  of  an  admitted  conflict  of  authority 
upon  the  subject  we  have  decided,  in  the  case 
of  Dennis  v.  Kass  &  Co.,  11  Wash.  8SS,  89  Pac. 
656,  48  Am.  St  Hep.  8S0,  that  a  partnership 
or  an  individual  member  of  It  cannot  claim 
exemptions  out  of  partnership  property 
against  partnership  debts. 

[4]  If  in  ttiis  case  it  be  argued  that  the 
parties  had  dissolved  the  partnership  prior 
to  the  levy  of  the  attachment,  then  the  an- 
tmer  to  their  daim  of  exemptions  is  there  is 
no  evidence  to  show  that  either  Fateh  or 
AU  were  engaged  In  farming  prior  to  this  one 
time,  that  they  had  any  place  or  personal 
proiierty  with  which  to  engage  in  farming 
after  they  surrendered  the  Peterson  farm,  or 
that  they  intended  or  ever  attempted  to  par- 
sue  farming  thereafter. 

[S]  The  last  assignment  Is  that  the  court 
erroneously  refused  to  admit  in  evidence  a 
purported  carbon  copy  of  a  letter,  written 
by  an  officer  of  the  Capital  National  Banlc  of 
Olympia  to  the  appellant,  stating  that  the 
tMnk  on  behalf  of  the  appellant  had  sent  $300 
to  All  Mohatnmed  at  Qranger,  Wash.  Wheth- 
er snch  a  letter  had  been  written  was  un- 
important. The  important  thing  was  whether 
flie  bank  had  sent  $300  of  appellant's  money 
to  AU  Mohammed,  for  the  proof  of  which 
^le  instnunent  was  not  proper,  because  It 
was  hearsay. 

Jndgment  affirmed. 
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MACKINTOSH.  MAIN,  and  TOLMAN,  33., 
concur. 


(113  Waah.  81) 

LUMBERMEN'S     INDEMNITY     EXCH.     V. 
STATE.     (NO.  16047.) 

(Supreme  (jourt  of  Washington.    Nov.  1, 1920.) 

1.  Taxation  ^=>387— Liberty  Loan  bonds  not 
"bonds  of  the  state"  relative  to  taxation  of 
insnranoe  company's  premlnms. 

Liiberty  Loan  bonds  of  the  United  States 
are  not  "bonds  of  the  state"  within  Rem.  Code 
1915,  {  6059—26,  as  to  rate  of  taxation  of  pre- 
miums of  an  insurance  company,  depending  on 
what  its  assets  are  invested  in;  there  being 
no  obligation  of  the  state  or  of  the  people 
thereof  to  pay  them. 

2.  Taxation  €=3387— Bonds  bought  by  Insur- 
ance company  held  under  complaint  not  nec- 
essarily part  of  cash  reserve. 

Liberty  Loan  bonds  bought  by  an  insurance 
company  cannot  be  considered  as  necessarily 
part  of  its  required  cash  reserve  of  $50,000, 
relative  to  rate  of  taxation  of  its  premium,  un- 
der Rem.  Code  1916,  ^  605»-28,  if,  as  ap- 
pears from  its  complaint,  it  has  independently 
thereof  available  cash  or  its  equivalent  in  ex- 
cess of  such  amouit. 

3.  Taxation  4=3387— Whether  bonds  bought  by 
Insurance  company  are  "Investments  depend- 
ant en  Inteatlon. 

Whether  a  purchase  by  an  insurance  com- 
pany of  Liberty  Loan  bonds  with  money  from 
its  cash  reserve  fund  is  an  investment,  rela- 
tive to  the  rate  of  taxation  of  its  premium  un- 
der Bern.  Code  1915,  |  6069—26,  depends,  to 
an  extent,  on  its  intention;  it  being  necessary 
to  constitute  an  "investment"  that  the  pur- 
chase of  the  security  shall  have  bees  made 
with  the  idea  of  obtaining  a  profit  and  that  the 
purchase  most  partake  more  or  less  of  a  per- 
manent character. 

[Ed.  Note.— For  other  definitions,  sea  Words 
and  Phrases,  First  and  Second  Series,  Invest- 
ment.] 

4.  Taxatioa  <=9387— Whatbar  bends  war* 
boaght  as  Investment,  or  wsre  part  of  re- 
servo,  Batters  of  proof. 

Whether  Liberty  Loan  bonds  bought  by  an 
insurance  company  with  money  taken  from  ita 
cash  reserve  were  purchased  with  an  intent  of 
taking  them  out  of  the  category  of  investment, 
or  whether  the  money  used  in  the  purchase 
was  a  necessary  portion  of  the  company's  re- 
quired $60,000  cash  reserve,  relative  to  rate  of 
taxation  of  its  premiums  under  Bern,  Code 
1916, 1  6059—26,  are  matters  of  proof. 

Department  1. 

Appeal  from  Superior  CSoait,  Thurston 
(^unty;    John  M.  Wilson,  Judge. 


Action    by    the   Lumbermen's    Indemnity 
E<xcbange  against  the  State.    From  a  judg- 
ment of  dismissal,  entered  on  the  sustain- 
ing of  a  demurrer  to  the  complaint,  plaintiff 
I  appeals.    Reversed,  with  directions. 


•For  other  cam*  ■••  ■am*  tople  and  KBY-MVUBBR  ia  ail  Kw-NnmiMrad  Disaats  and  rndasaa 
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Donworth,  Todd  &  Hl^ns,  of  Seattle,  for 
appellant 

Lindsay  L.  Thompson,  Atty.  Gen.,  and 
John  H.  Dunbar,  Asst.  Atty.  Oen.,  for  the 
State. 

MACKINTOSH,  J.  The  appellant  having, 
xmOieT  xtrotest,  paid  to  the  respondent  a 
premium  tax,  which  It  claims  to  have  been 
am  overpayment,  attempts  in  this  action  to 
recover  the  same.  The  complaint  allegei 
that  during  the  year  1918  the  appellant,  a 
mutual  Are  insurance  company,  collected  or 
contracted  for  preorlnms  on  fire  risks  in  the 
sum  of  1253,873.04,  and  that  the  state  in- 
auranoe  commissioner  Imposed  upon  and  col- 
lected from  the  appellant  2^  per  cent  of 
that  amount,  or  $5,712.14  Appellant  paid 
this  amount  under  protest,  claiming  that  it 
should  have  been  taxed  only  1  per  cent,  or 
$2,638.78,  for  the  reason  that  more  than  60 
per  cent  of  its  assets  were  invested  In  bonds 
or  warrants  of  the  state  or  In  first  mort- 
gages on  real  property  within  the  state.  The 
appellant  seta  out  a  list  of  the  assets  as 
they  appeared  at  the  end  of  the  year  1918, 
as  follows: 

Cash  on  deposit $29,728X0 

Liberty  Loan  bonds  of  United  States S7,E00  00 

War  loan  bonds  of  the  goTemment  of  the 

Dominion   of   Canada 1,(08  70 

First  mortgaBes  upon   ImproTed   real  es- 
tate within  the  state  of  Washington,  re- 

eelTabls    20.000  00 

Beinsurance    eoUeetlble 88,888  IB 

Aocnied  interest  254  09 

Premiams  la  oo«rse  of  oolleotlon 101,156  85 

Total    » m4,«S6  99 

The  complaint  then  alleges  that  the  appel- 
lant. In  the  ordinary  course  of  Its  business, 
writes  insurance  covering  single  fire  losses 
by  policies  varying  in  amount  from  $20,000 
to  $60,000 ;  that  in  order  to  transact  its  busi- 
ness the  at>P^lant  is  required  to  have  on 
hand  cash  or  its  equivalent  in  the  amount 
of  not  less  than  $50,000  in  order  to  safely 
and  properly  conduct  its  business  as  a  mu- 
tual flre  insurance  company ;  that  "such  cash 
reserve  Is  not  an  asset  of  the  company  which 
is  available  for  Investment,  but  it  is  at  all 
times  held  In  reserve  for  the  Immediate  pay- 
ment of  losses  under  policies  of  Insurance 
Issued  by  the  appellant 

During  the  year  1918  the  appellant  pur* 
chased  out  of  Its  cash  reserve  $37,500  worth 
of  Liberty  Loan  bonds  of  the  United  States. 
This  purchase  was  made  for  patriotic  rea- 
sons, and  it  is  alleged  that  these  bonds  have 
always  been  held  as  part  of  the  appellant's 
cash  reserve;  these  bonds  being  "bonds  of 
the  state"  within  the  meaning  of  the  insur- 
ance code,  and  being  held  as  the  equivalent 
of  cash'.  The  insurance  commissioner  would 
not  consider  these  bonds  as  part  of  the  cash 
reserve  and  collected  taxes  at  the  rate  of 
2\i  per  cent.  To  this  complaint  a  demurrer 
by  the  respondent  was  sustained,  and,  the 


appellant  not  pleading  further.  Judgment 
was  entered  dismissing  the  action,  from 
which  this  appeal  Is  prosecuted. 

Section  6059 — 26,  Rem.  Code,  provides  that 
all  insurance  companies  shall  pay  a  tax  at 
the  rate  of  2%  per  cent  on  all  premiums 
collected  or  contracted  for,  provided — 

"that  If  any  such  company,  corporation  or  as- 
sociation shall  have  fifty  per  centum  or  more 
of  its  assets  invested  in  any  bonds  or  war- 
rants of  this  state,  or  bonds  or  warrants  of 
any  county,  city,  or  district  within  this  state, 
or  in  taxable  property  within  this  state,  or  in 
first  mortgages  upon  improved  real  estate 
within  this  state,  then  the  tax  shall  be  but  one 
per  centum  on  the  amount  so-  collected." 

It  Is  conceded  by  the  respondent  that  the 
term  "assets"  as  used  In  this  proviso  means 
"assets  available  for  investment  in  securi- 
ties of  a  character  such  as  those  therein 
mentioned."  It  Is  agreed  that  the  following 
items  are  not  assets  available  for  invest- 
ment, viz.: 

Cash  on  deposit $20,788  10 

Reinsurance  collectible  88,888  IS 

AoOrued   Interest    2(4  00 

Premiums  In  course  of  collection 101.166  SS 

And  that  the  following  are  assets  avail- 
able for  Investment: 

War  Loan  bonds  of  the  goTemment  of  the 
Dominion  of  Canada $1,008  70 

First  mortgages  upon  improved  real  es- 
tate in  the  state  of  Washington 20,000  OO 

— ^which  leaves  for  determination  the  char- 
acter of  the  item  of  Liberty  Loan  bonds  in 
the  sum  of  $37,500. 

If  this  is  an  asset  "available  for  Invest- 
ment," the  appellant  would  not  be  entitled 
to  the  benefit  of  the  proviso  of  the  statute, 
not  having  60  per  cent  of  Its  assets  avail- 
able for  investment  Invested  as  there  pro- 
vided. If  this  Item,  however.  Is  a  part  of 
the  cash  reserve,  it  would  be  entitled  to  the 
benefit  of  the  proviso.  The  appellant  pre- 
sents two  arguments  In  favor  of  the  Iktter 
result;  the  first  being  that  the  purchase  of 
these  Liberty  Loan  bonds  was  made  as  a 
part  of  Its  reserve,  they  being  considered  a 
quick  asset  or  the  equivalent  of  cash,  and 
that  the  purchase  out  of  Its  cash  reserve  was 
not  as  an  Investment  but  purely  as  a  duty 
to  the  government  of  the  United  States,  and, 
secondly,  that.  In  any  event,  these  Liberty 
Loan  bonds  are  bonds  of  the  state  wltbln 
the  meaning  of  section  6059 — 26. 

[1]  Dl^Mslng  of  this  latter  contention,  it 
is  sufficient  to  say  that  a  bond  upon  which 
the  state  is  not  liable  for  payment  cannot 
be  a  bond  of  the  state.  The  people  of  this 
state,  as  citizens  of  the  state,  are  not  call- 
ed upon  to  pay,  nor  can  they  be  taxed  to 
pay,  these  bonds,  nor  Is  their  credit  pledg- 
ed In  security  of  them,  nor  are  the  assets 
of  the  state  pledged  for  their  payment,  and 
as  there  Is  no  obligation  of  any  kind  on  the 
people  of  this  state,  or  the  state  itself,  to 
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pay  these  bonds,  fhey  are  not  bonds  of  the 
state. 

[2]  Passing  to  the  first  question  present- 
ed, we  find  that  the  appellant's  complaint 
is  that  It  was  necessary  for  It  to  have  on 
band  cash  in  an  amount  not  less  than  $50,- 
000,  and  that  It  was  Its  intention,  in  jpur- 
dtasing  the  Liberty  bonds,  to  hold  such 
bonds  as  a  part  of  this  cash  reserve;  it 
being  considered  they  were  a  qoiclc  asset, 
or  the  equivalent  of  cash,  and  that  the  pur- 
chase was  made  In  answer  to  a  call  by  the 
federal  government  for  the  inveBtment  of 
all  available  funds  In  Liberty  bonds,  and 
thai  the  bonds  had  been  held  as  part  of  the 
cash  reserve  with  the  Idea  of  keeping  them 
temporarily,  and  that  the  purchase  was  not 
made  for  the  purpose  of  obtaining  a  profit 
or  with  the  Idea  of  retaining  ownership  be- 
yond the  time  that  they  would  be  used  as 
part  of  the  cash  reserve,  but  as  responsive 
to  a  patriotic  duty,  that  the  appellant  could 
have  retained  the  money  with  which  these 
bonds  were  purchased  as  a  part  of  Its  cash 
reserve,  and  that  the  money  so  used  was 
not  available  for  investment  at  the  time  of 
Its  use,  and  should  not  now  be  treated  as 
an  Invested  asset,  for  the  reason  that  the 
amount  of  that  money  was  to  be  held  as  a 
part  of  the  cash  reserve  to  pay  Its  current 
expenses  and  losses.  The  answer  made  to 
this  position  is  that  there  appears  In  the 
list  of  assets  an  item  of  deposits  in  course 
of  collection  amounting  to  over  $100,000, 
which  are  collectible  from  day  to  day,  which 
could,  if  necessary,  have  been  used  in  pay- 
ing off  current  losses,  so  that  the  appellant, 
upon  its  own  showing,  had  available  cash 
or  its  equivalent  in  a  larger  amount  than 
the  cash  reserve  which  it  claims  was  neces- 
sary for  the  proper  conduct  of  its  business. 
Xf  this  be  true,  it  could  not  be  determined 
npon  demurrer.  It  is  further  argued  that 
the  intention  with  which  the  bonds  were 
bought  cannot  determine  whether  the  pur- 
chase was  an  investment  or  not,  and  that 
the  determination  of  that  question  depends 
upon  what  really  was  done;  that  the  bonds 
were  not  cash  nor  the  equivalent  of  cash 
any  more  than  any  other  security  whidi  the 
company  might  have  purchased  with  the  in- 
tention that  the  property  purchased  might 
be  held  mly  temporarily  and  might  be  sold 
conveniently;  that  the  fact  remains  that 
mtniey  in  the  cash  reserve  was  actually  tak- 
en from  the  cash  reserve  and  put  into  se- 
cnrlties;  ana  that  the  determination  of 
^vhether  that  security  remained  a  portion  of 
the  cash  reserve  or  had  passed  into  the  clas- 
sification of  Investment  is  to  be  determined 
by  the  consideration  of  what  constitutes  an 
Investment 

[1,4]  In  the  first  place,  whether  a  pur- 
chase of  securities  is  an  investment  or  not 
does  to  a  certain  extent  depend  upon  the 
Intention  of  the  purchaser.    The  argument 


of  the  state  is  fallacious  when  It  assumes 
that  the  Intention  with  which  the  purchase 
is  made  has  no  bearing  on  the  question  of 
whether  the  purchase  results  In  an  Invest- 
ment or  not,  for,  as  we  will  see  when  exam- 
ining the  definitions  of  the  term  "invest- 
ment," the  question  of  Intention  has  materi- 
al weight  in  determining  whether  a  given 
purchase  comes  within  its  scope.  If  the 
purchase  of  these  securities  falls  within  the 
well-recognized  definition  of  Investment,  the 
asset  used  In  their  purchase  was  an  asset 
"available  for  investment,"  made  so  by  the 
act  of  the  party  Itsell 

Investment  has  been  defined  in  Re  Curtis, 
26  R.  L  680,  60  Atl.  240,  as  follows: 

"An  inrestment  la  some  form  of  property  in- 
to which  money  has  been  put  with  the  inten- 
tion of  holding  it  for  gain  or  increase  or  for 
permanent  safe-keeping.  In  its  common  mean- 
ing the  word  inTestment'  involves  the  idea  of 
intended  profit,  and  ordinarily  the  word  im- 
plies a  certain  measure  of  permanence  in  con- 
trast to  a  speculation  or  temporary  venture.  A 
temporary  deposit  of  money  subject  to  call, 
though  some  interest  is  received  for  it,  is  not  an 
investment  of  the  money  in  the  usual  sense  of 
the  word.    •    •    • " 

17  Am.  &  Eng.  Encyc.  Law  (2d  Ed.)  420, 
defines  the  word  as: 

"To  invest'  means  to  lay  out  money  or  capi- 
tal in  business  with  a  view  of  obtaining  an  in- 
come or  profit,  as  to  Invest'  money  in  bank 
stock;  to  employ  for  some  profitable  use;  tc 
convert  into  some  other  form  of  wealth,  usual- 
ly of  a  more  or  less  permanent  nature." 

In  People  ez  rel.  Parker  Mills  v.  Ciommis- 
sloners,  23  N.  Y.  242,  it  was  held  that  money 
Is  invested  whenever  It  Is  represented  by  any- 
thing but  money. 

In  23  Oyc  348,  "investment"  is  defined— 

"As  used  in  connection  with  money  or  capi- 
tal, to  give  money  for  some  other  property;  to 
lay  out  money  for  some  other  kind  of  property, 
usually  of  a  permanent  nature;  literally,  to 
clothe  money  in  some  thing;  to  lay  out  money 
in  some  permanent  form  so  as  to  produce  an 
income;  to  lay  out  money  or  capital  in  busi- 
ness with  the  view  of  obtaining  an  income  or 
profit;  to  place  money  so  that  it  will  yield  a 
profit." 

The  Century  Dictionary  defines  the  word 
"Invest"  as  follows: 

"To  employ  for  some  profitable  use;  con- 
vert into  some  other  form  of  wealth,  usually  of 
a  more  or  less  permanent  nature,  as  in  the  pur- 
chase of  property  or  shares,  or  in  loans  se- 
cured by  mortgages,  etc.  *  *  *  in  lands  or 
houses  or  in  bank  stock,  government  bonds, 
etc." 

"The  accepted  definitions  of  that  term,  as 
well  as  its  derivation,  involve  the  idea  of  the 
clothing  or  investitnre  of  the  fnnd  with  new 
and  different  attributes."  Fidelity  &  Deposit 
Co.  of  Maryhmd  v.  Freud,  115  Md.  28.  80  AtL 
603. 
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Throughout  the  deflnltlons  there  seems  to 
rnn  the  reqnlrement  that  In  order  to  consti- 
tute an  Investment  the  purchase  of  the  se- 
curity must  have  been  made  with  the  Idea 
of  obtaining  a  profit  and  that  the  pnrdiase 
must  partake  more  or  less  of  a  permanent 
character.  According  to  the  allegations  of 
the  complaint,  both  of  these  essentials  are 
lacking  In  the  purchase  of  the  Liberty  bonds. 
It  is  alleged  that  they  were  not  purchased 
with  the  expectation  of  a  profit  and  that 
they  were  not  purchased  with  the  Idea  of 
being  more  than  a  temporary  deposit  of  the 
money.  These  were  matters  which,  if  the 
appellant  were  able  to  prove  them,  would 
take  the  purchase  of  these  Liberty  bonds  out 
of  the  category  of  investment,  and  leave  the 
money  used  In  their  purchase  as  a  part  of 
the  cash  reserve.  It  is  also  a  matter  of 
proof  as  to  whether  the  amount  used  In  this 
purchase  was,  as  alleged  In  the  complaint,  a 
necessary  portion  of  such  cash  reserve.  For 
these  reasons  the  demurrer  should  not  have 
been  sustained. 

The  Judgment  will  be  reversed,  with  di- 
rections to  overrule  the  demurrer  and  allow 
the  respondent  to  answer. 

HOLCOMB,  C.  J.,  and  BRIDGES,  FTJL- 
LERTON,  and  PARKER,  JJ.,  concur. 


(U3  Wash.  90) 

8TATE  ex  rel.  TANNER,  Atty.  Gen.,  v.  RY. 
CHEN.     (No.   15905.) 

(Supreme  Court  of  Washington.    Nov.  1, 1920.) 

1.  Escheat  <3=36— Evidence  held  to  show  alien 
land  purchaser  did  not  In  good  faith  declare 
Intention  to  become  citizen. 

In  action  for  forfeiture  to  the  state  of 
agricultural  land  purchased  by  defendant,  an 
alien  who  had  declared  his  intention  to  become 
a  citizen  of  the  United  States,  the  state's  claim 
being  that  defendant's  claim  of  title  was  in 
violation  of  Const,  art.  2,  {  33,  evidence  Aeld 
sufficient  to  warrant  trial  court  to  concluding 
defendant  did  not  in  good  faith  declare  his  in- 
tention to  become  a  citizen;  he  having  delayed 
applying  for  full  citizenship  for  nearly  five  years 
following  his  declaration  of  intention  and  then 
having  withdrawn  his  intention  to  become  a 
citizen  In  order  to  avoid  military  service. 

2.  Escheat  (SS96— Allepation  of  complaint  that 
alien  acted  In  bad  faith  In  declaration  of  in- 
tention to  become  citizen  sufflclent. 

In  action  for  forfeiture  to  the  state  of  agri- 
cultural land  purchased  by  defendant,  an  alien 
who  bad  declared  his  Intention  to  become  a 
citizen  of  the  United  States,  the  state's  claim 
being  that  defendant's  daim  of  title  was  in  vio- 
lation of  Const,  art.  2,  §  33,  allegations  of  the 
complaint  that  defendant  was  not  a  citizen  of 
the  United  States  or  of  the  state,  etc,  held 
sufficient  as  against  general  demurrer  as  an 
allegation  of  frand  or  bad  faith  on  the  part  of 
defendant  in  maldng  his  declaration  of  inten- 
tion to  become  a  citizen. 


Department  1. 

Appeal  from  Superior  Court,  Thurston 
County;    John  M.  Wilson,  Judge. 

Action  by  the  State  of  Washington,  on  the 
relation  of  W.  V.  Tanner,  Attorney  General, 
against  Jacob  Rychen.  Fronr  a  Judgment 
for  the  State,  defendant  appeals.    Affirmed. 

Troy  &  Sturdevant  and  Geo.  F.  Tantls,  all 
of  Olympla,  for  appellant. 

Lindsay  L.  Thompson,  Atty.  Gen.,  for  re- 
spondent. 

PARKER,  J.  This  action  was  commenced 
by  the  Attorney  General  In  the  superior 
court  for  Thurston  county,  seeking  a  Judg- 
ment of  forfeiture  to  the  state  of  certain 
agricultural  land,  the  record  title  to  which 
was  held  by  appellant  The  action  was  com- 
menced and  prosecuted  by  the  Attorney 
General  upon  the  theory  that  the  defendan'' 
Is  an  alien;  that  he  has  not  in  good  fuith 
declared  his  intention  ta  become  a  citizen 
of  the  United  States;  thai  the  land  in  ques- 
tion was  not  acquired  by  him  by  Inheritance, 
under  mortgage,  or  Id  the  ordinary  course 
of  Justice  In  the  collection  of  debts;  and 
that  therefore  his  claim  of  title  thereto  is 
made  in  violation  of  section  33,  art.  2,  of  our 
state  Constitution,  which  reads  as  follows: 

"The  ownership  of  lands  by  aliens,  other  than 
those  who  in  good  faith  have  declared  their  in- 
tention to  become  citizens  of  the  United  States, 
is  prohibited  in  this  state,  except  where  ac- 
quired by  inheritance,  under  mortgage  or  In 
good  faith  in  the  ordinary  coarse  of  justice  in 
the  collection  of  debts;  and  all  conveyances  of 
lands  hereafter  made  to  any  alien  directly,  or 
in  trust  for  such  alien,  shall  be  void:  Provided, 
that  the  provisions  of  this  section  shall  not  ap- 
ply to  lands  containing  valuable  deposits  of  min- 
erals, metals,  iron,  coal,  or  fire  clay,  and  the 
necessary  land  for  mills  and  machinery  to  be 
used  in  the  development  thereof  and  the  manu- 
facture of  the  products  therefrom.  Every  cor- 
poration, the  majority  of  the  capital  stock  of 
which  is  owned  by  aliens,  shall  be  considered 
an  alien  for  the  purposes  of  this  prohibition." 

Trial  in  the  superior  court  upon  the  merits 
resulted  in  Judgment  In  favor  of  the  state  aa 
prayed  for,  from  which  the  defendant  has  ap- 
pealed to  this  court 

Appellant  is  a  native  of  Switzerland,  hav- 
ing been  bom  in  that  country  in  the  year 
1883.  He  came  to  this  country  in  August 
1807,  where  he  has  ever  since  resided.  On 
December  10,  1912,  be  declared  his  intention 
to  become  a  citizen  of  the  United  States  in 
the  superior  court  for  Pierce  county,  thence 
receiving  from  the  clerk  of  that  court  a  cer- 
tificate in  usual  form  evidencing  that  fact 
On  August  13,  1913,  he  acquired  by  purchase, 
not  under  mortgage  or  in  the  ordinary  course 
of  Justice  in  the  collection  of  debts,  the  land 
here  In  question,  which  is  purely  agricultural 
land,  and  not  of  that  character  which  aliens 
are  permitted  to  own  by  virtue  of  the  con- 


dssFor  other  cases  sea  some  topic  and  KEY-NUMBER  In  aU  Key-Numbered  Digents  and  Indezu 


Digitized  by 


Google 


Wadu)  -STATE  ri 

(i»t 
dQdlng  proylslonB  of  aectlon  S3,  art.  2,  ot  the 
GoDstltntion  above  qaoted.  Appellant  has 
never  made  any  further  effort  to  become  a 
citizen  of  the  ITnlted  States,  thongh  it  is 
plain  under  the  federal  naturalization  laws 
(sections  3743,  3750,  Barnes'  Federal  Code 
of  1919)  that  he  could  hare  successfully  made 
applicatiou  in  that  behalf  within  two  years 
following  his  declaration  of  intention  had 
be  been  able  to  prove  himself  fitted  to  be- 
come a  citizen.  On  October  81,  1918,  ap- 
pellant was  called  upon  to  fill  out  his  ques- 
tionnaire under  the  Selective  Service  Law 
passed  by  Congress  looking  to  the  organizing 
of  the  military  forces  of  this  country  for  the 
prosecution  of  the  late  World  War.  On  be- 
ing advised  of  his  duties  and  rights  under 
that  law,  appellant  elected  to  avoid  military 
service  on  the  ground  that  he  was  an  alien ; 
and  to  that  end  he  surrendered  the  certifi- 
cate evidencing  the  making  of  his  declaration 
of  intention  to  become  a  citizen  and  declared 
his  withdrawal  of  his  Intention  to  become  a 
citizen,  by  making  and  filing  with  the  proper 
ofllcers   the  following   affidavit: 

"State  of  Washington,  Connty  of  Thurston— as.: 
"I,  Jacob  Rychen,  do  solemnly  swear — affirm 
— ^that  I  reside  at  Velm,  Wash.;  that  I  am  reg- 
istered with  local  board  for  Thurston  connty, 
Wash.;    that  my  order  number  is  A2S0,  and 

serial  number  is ;   and  that  I  am  a  dti- 

sen  or  subject  of  Switserland,  which  is  neutral 
In  the  present  war.  I  farther  swear  that  on 
the  10th  day  of  December,  1912,  I  declared  my 
intention  to  become  a  citizen  of  the  United 
States  in  the  superior  court  of  Pierce  county 
at  Tacoma,  Wash.,  under  the  name  of  Jacob 
Rychen;  that  I  hereby  withdraw  my  intention 
to  become  a  citizen  of  the  United  States,  which 
withdrawal  I  nnderstand  shall  operate  and  be 
held  to  cancel  my  declaration  of  intention  to 
become  a  citizen  of  the  United  States  and  shall 
forever  debar  me  from  becoming  a  citizen  of 
the  United  States  in  accordance  with  the  act 
of  Congress  approved  Jnly  9,  1918;  that  I 
herewith  sarrender  my  original  duplicate  copy 
of  my  declaration  of  intention  to  become  a 
citizen  of  the  United  States,  serial  number 
2877;  and  I  do  hereby  claim  relief  from  lia- 
bility to  military  service  in  accordance  with  the 
law  and  regnlationa.  Jacob  Bychen. 

"Subscribed  aud  sworn  to  before  me  this 
Slst  day  of  October,  1918.  A.  C.  Baker,  Depu- 
ty County  Clerk,  Thnrston  County,  Wash." 

This  claim  of  exemption  from  military 
service  was  made  by  appellant  under  the 
provisions  of  the  Selective  Service  Law  found 
in  section  10222,  Barnes'  Federal  Code  of 
1919,  reading  as  follows: 

"  »  •  •  Provided  further,  that  a  citizen  or 
subject  of  a  country  neutral  in  the  present 
war  who  has  declared  his  intention  to  become 
a  citizen  of  the  United  States  shall  be  relieved 
from  liability  to  military  service  upon  his  mak- 
ing a  declaration,  in  accordance  with  such  reg- 
ulations as  the  President  may  prescribe,  with- 
drawing hia  intention  to  become  a  citizen  of  the 
United  States,  which  shall  operate  and  be  held 
to  cancel  his  declaration  of  intention  to  be- 
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come  an  American  dtlsen,  and  he  shall  forever 
be  debarred  from  becoming  a  citizen  of  the 
United  States." 

[1]  The  cause  was  disposed  of  by  the  su- 
perior court  in  favor  of  the  state  upon  the 
same  theory  under  which  it  was  prosecuted 
by  the  Attorney  General;  that  is,  that  appel- 
lant had  never  in  good  faith  declared  his  in- 
tention to  become  a  dtlzen  of  the  United 
States;  the  court  expressly  so  finding.  The 
correctness  of  this  finding  is  the  only  ques- 
tion we  find  it  necessary  here  to  consider 
so  far  as  the  merits  of  the  case  is  concerned, 
since  there  is  no  question  raised  as  to  the 
land  being  acquired  by  appellant  by  volunta- 
ry purchase  nor  as  to  the  land  being  of  the 
character  which  aliens  are  not  permitted  to 
acquire  by  voluntary  purchase.  The  princi- 
pal contmtlon  of  cotmsel  for  appellant  is  in 
substance  that  the  court  was  not  warranted 
In  finding  that  appellant's  declaration  of  in- 
tention to  become  a  citizen  of  the  United 
States  was  not  made  in  good  faith  at  the 
time  be  declared  such  intention  tn  the  su- 
perior court  for  Pierce  county;  that  is,  that 
such  want  of  intention  and  good  faith  is  not 
shown  by  the  subsequent  acts  of  appellant, 
which  we-  have  noticed.  We  cannot  agree 
with  this  contention.  Appellant  delayed  ap- 
plying for  full  citizenship  for  a  period  of 
nearly  five  years  following  his  declaration 
of  Intention,  when  he  could  have  secured 
his  full  citizenship  had  be  proven  himself 
fit  at  the  expiration  of  two  years  after  de- 
claring his  Intention;  and  then,  the  first 
time  he  was  called  upon  to  fiirther  evidence 
his  allegiance  to  the  country  of  his  adoption. 
In  its  hour  of  peril,  he  voluntarily  withdrew 
his  intention  to  become  a  citizen  in  order  to 
avoid  service  to  the  country,  such  as  he  must 
have  known  at  the  tloEie  of  making  his  decla- 
ration of  intention  to  become  a  citizen  would 
be  expected  of  him  in  case  of  the  country's 
need.  These  considerations,  we  think,  render 
it  plain  that  the  trial  court  was  fully  war- 
ranted In  concluding  that  appellant  did  not 
in  good  faith  declare  his  Intention  to  become' 
a  citizen  of  the  United  States. 

[2]  Some  contention  is  made  in  appellant's 
behalf  that  the  trial  court  erred  in  overrul- 
ing his  demurrer  to  the  Attorney  Oeneral's 
complaint.  The  allegations  of  the  complaint 
are  that  "said  defendant  is  not  a  dtlzen  of 
the  United  States  or  of  the  state  of  Wash- 
ington, nor  has  such  defendant  at  any  time 
In  good  faith  declared  his  Intention  to  be- 
come a  citizen  of  the  United  States."  The 
argument  is  that  this  is  not  a  suflldently 
specific  allegation  of  fraud  or  bad  faith  on 
che  part  of  appellant  in  making  his  declara- 
tion of  Intention  to  become  a  dtlzen.  We 
think  it  is  sufficient,  in  any  event,  as  against 
a  general  demurrer.  It  seems  hardly  pos- 
sible that  appellant  could  fall  to  understand 
by  this  allegation  that  it  meant  that  the 
declaration  of  Intention  to  become  a  dtlzen 
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made  by  him  was  not  made  In.  good  talth. 
This  waa  the  ultimate  fact  to  be  proTOi  In 
behalf  of  the  state. 

The  conclusions  reached  by  us  on  the 
questions  above  noticed  render  it  unnecessary 
for  us  to  discuss  other  questions  presented. 

The  Judgment  Is  affirmed. 

HOLCOMB,  C.  J.,  and  FUIiLBBTON, 
BRIDGES,  and  MACKINTOSH,  JJ.,  concur. 


(US  Wash.  UO) 

WATSON  vt  al.  V.  OREGON  MOLINE  PLOW 
CO.     (No.  16058.) 

(Supreme  Court  of  Washington.    Mot.  10, 
1920.) 

1.  Corporations  «=3668(4)— Sales  «5>7— Con- 
tract for  sale  to  dealer  and  resale  by  him  with 
restrlotlons  not  agency;  contract  held  not  to 
make  dealer  "agent"  for  service  of  process. 

A  contract  between  a  manufactorer  and  a 
dealer,  whereby  the  former  sold  to  the  latter 
its  machines  for  resale  under  certain  restric- 
tiona  and  conditions,  did  not  make  the  dealer 
an  "agent"  of  the  manufacturer  on  whom  sum- 
mons can  be  served  under  Bem.  Code  1915,  $ 
228,  subd.  9,  bat  the  relation  was  that  of  buyer 
and  seller  only. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Agent.] 

2.  Corporations  €=>668(4)— Agreement  by  deal- 
er to  push  sales  does  not  create  agency  for 
service  of  process. 

.  Provisions  in  such  a  contract,  requiring 
the  dealer  to  use  efforts  to  push  the  resale  of 
the  goods,  and  authorizing  sale  by  the  manu- 
facturer in  the  dealer's  territory  if  such  ef- 
forts are  not  exerted,  do  not  make  the  dealer 
an  agent  of  the  manufacturer. 

3.  Corporations  <S=3668(4)  —  Dealer,  giving 
warranty  for  manufacturer,  not  agent  for 
service  of  process. 

And  a  provision  which  required  the  dealer 
to  give  his  customers  the  manufacturer's  war- 
ranty on  its  printed  order  blank,  and  to  make 
no  other  warranty,  merely  substitutes  the  print- 
ed warranty  for  the  warranty  implied  by  law, 
and  does  not  make  the  dealer  an  agent  of  the 
manufacturer. 

4.  Corporations  «=>668(4)— Requirement  that 
dealer  to  repair  tractors  sold  shall  call  for 
manufacturer's  expert  does  not  establish 
agency  for  servioo  of  process. 

Nor  is  the  dealer  made  the  manufacturer's 
agent  by  a  provision  that  the  dealer  shall  em- 
ploy an  expert  competent  to  repair  the  trac- 
tors, and  shall  notify  the  manufacturer  when 
the  services  of  Its  experts  are  reqidred. 

Deiiartment  1. 

Apx)eal  from  Superior  Court,  Lewis  Coun- 
ty;  W.  A.  Beynolds,  Judge. 

Action  by  H.  B.  Watson  and  others  against 
the  Oregon  Mollne  Plow  Company.    From  a 


Judgment  denying  defendant's  motion  to 
quash  the  service  of  sunmions  defendant  ap- 
peals.   Beversed. 

J.  D.  Campbell,  of  Spokane,  and  A.  A.  Hull, 
of  Chehalls,  for  appellant 

B.  S.  Holt  and  U.  E.  .Harmon,  both  of  Ta- 
coma,  for  respondents. 

•  MACKINTOSH,  J.  Summons  and  com- 
plaint in  this  action  were  served  upon  the 
Frank  Everett  Company,  at  Chehalls,  Wash., 
the  respondent  contending  that  that  com- 
pany was  an  agent  of  the  appellant,  a  foreign 
corporation  doing  business  within  the  state. 
The  appellant  moved  to  quash  the  service 
of  summons,  which  motion  was  denied,  and 
that  ruling  is  assigned  as  error  on  this  ap- 
peal. 

Section  226,  subdivision  9,  Bem.  Code,  pro- 
vides: 

"Summons  shall  be  served  by  delivering  a 
copy  thereof,  *  •  •  if  the  suit  be  against  a 
foreign  corporation  or  nonresident  Joint-stock 
company  or  association  doing  business  within 
this  state,  to  any  agent,  cashier  or  secretary 
thereof." 

The  record  shows  that  the  Everett  Com- 
pany held  a  contract  with  the  appellant  by 
the  terms  of  which  the  Everett  Company 
agreed  to  purchase  a  certain  number  of  trac- 
tors during  the  year,  at  an  agreed  price,  and 
to  pay  for  them  In  cash  when  received,  and 
after  resale  by  the  Everett  Company  it  was 
to  be  entitled  to  certain  discounts,  provided 
It  sold  a  certain  number  of  tractors.  The 
Everett  Company  brought  other  merchandise 
from  the  appellant,  i>aylng  cash  therefor. 

The  contention  of  the  respondent  is  that 
this  contract  created  an  agency  between  the 
Everett  Company  and  the  appellant  In  or- 
der to  determine  whether  this  contention  is 
sound,  it  is  necessary  to  examine  the  terms 
of  the  contract.  The  contract  on  Its  fkce 
appears  to  be  a  contract  of  sale ;  the  contract 
In  its  opening  clause  saying: 

"The  company  sells  and  the  dealer  buys  the 
goods  ordered  in  this  contract  *  *  *  to  be 
shipped  according  to  schedule  herein.  •  •  • 
The  dealer  agrees  to  sell  aaid  tractors  in  the 
following  described  territory  only  •  •  • 
and  hereby  deposits  with  the  company  $300.00, 
said  deposit  to  be  refunded  *  *  *  when  the 
last  of  the  above-ordered  tractors  shall  have 
been  shipped  and  paid  for  and  to  be  retained 
hy  the  company  as  liquidated  damages  in  case 
the  dealer  fails  to  accept  and  pay  for  all  trac- 
tors purchased  herein.  *  *  *  The  prices 
named  herein  apply  to  this  order  only.  Subse- 
quent orders  at  prices  then  prevailing.  •  •  * 
Said  company  will  allow  said  dealer  a  discount 
of  15  per  cent,  from  the  above-specified  prices. 
*  *  *  Discounts  are  payable  only  to  dealer 
when  purchase  price  is  paid  in  full.  No  dis- 
count wUl  be  allowed  dealer  If  tractor  is  refaa- 
ed  by  purchaser." 
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The  contract  then  proceeds  to  specify  the 
dealer's  agreements,  which  are:  First,  to 
use  Its  best  efforts  In  canvasslnK  for  the  sale 
of  tractors,  and  to  famish  a  list  of  prxMspec- 
tive  pnrchasers  to  the  appellant,  and  report 
on  all  prospects  of  sale  referred  to  it  by  the 
appellant;  and,  second,  to  take  from  the 
Ererett  Company's  customers  an  order  on 
the  printed  form  famished  by  the  appellant, 
"which  form  contains  a  written  warranty 
thereon  and  said  dealer  will  make  no  other 
warranty" ;  to  send  to  appellant  original  or- 
der blanks  with  shipping  instmctions ;  third, 
"to  offer,  advertise  and  sell  the  tractors  on 
terms  which  shall  pro-vide  that  tractor  shall 
be  shipped  with  bill  of  lading  attached  to 
■Ight  draft  •  •  •  Tractors  to  be  shipped 
in  the  name  of  the  company  and  title  to 
remain  vested  in  it  antil  folly  paid,  when 
tractor  becomes  the  property  of  purchaser. 
If  purchaser  does  not  pay  the  sight  draft 
oorerlng  balance  of  purchase  price  promptly, 
then  the  payment  accompanying  order  on  the 
deposit  is  forfeited,  and  shall  be  retained  by 
the  company  as  agreed  and  llqnldated  dam- 
ages ;  "fourth,  to  accept  the  general  guarantee 
of  the  appellant  as  its  warranty" ;  fifth,  it  ap- 
pdlanf  s  expert  service  is  required  on  any 
tractor  the  Everett  Company  will  notify  the 
appellant  and  give  It  ample  time  to  send  an 
expert  to  demonstrate  the  tractor;  Bveratt 
Company  agrees  to  keep  In  its  employ  during 
the  iteriod  of  the  contract  an  expert  compe- 
tent to  tender  all  service  In  connection  with 
the  tractora;  sixth,  not  to  sell  tractora  out- 
side of  the  territory  described  in  the  con- 
tract ;  seventh,  to  "make  full  payment  in  all 
cases  for  eadb  tractor  to  the  company"; 
eighth,  to  carry  in  stock  the  necessary  parts 
for  tractora  and  to  pay  in  cash  for  extra  and 
repair  parts ;  ninth,  in  case  the  Everett  Com- 
pany does  not  canvass  for  and  push  the  sale 
of  tractors  the  appellant  reserves  the  right 
to  sell  In  the  territory  allotted  to  the  Everett 
ComiMny ;  tenth,  that  the  Everett  Company 
has  no  itower  to  incur  indebtedness  or  liabil- 
ity in  the  name  of  the  appellant  The  con- 
tract then  provides  that  it  shall  be  "termi- 
nated   •    •    •    on  July  81, 1919." 

[11  The  true  relationship  between  the 
Everett  Company  and  the  appellant  must  be 
determined  frdm  a  reasonable  examination 
of  this  contract.  An  agent  must  be  one  who 
has  a  representative  capacity  and  derives 
authority  from  a  principal,  and  an  agency 
cannot  be  created  by  construing  an  instru- 
ment contrary  to  the  intention  of  the  parties 
to  it  This  contract  upon  its  face  would  seem 
to  be  the  ordinary  one  between  a  manufac- 
turer and  dealer,  under  which  arrangement 
the  manufacturer  agrees  to  sell  and  the 
dealer  agrees  to  buy,  and  to  use  his  best  ef- 
forts In  reselling,  the  property,  in  considera- 
tion of  which  the  manufacturer  agrees  to 
gire  the  dealer  certain  rabates  from  the 
price  stipulated  in  the  contract     It  would 
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appear  that  the  Everett  Company  had  no  au- 
thority to  act  for  or  represent  the  appellant ; 
that  it  was  buying  the  goods  and  selling  them 
again  on  Its  own  account,  and  the  fact  that 
there  were  collateral  conditions  and  restric- 
tions would  not  constitute  the  Everett  Com- 
pany an  agent.  The  Everett  Company  at  no 
time  had  any  merchandise  belonging  to  the 
appellant,  unless  it  had  already  paid  for  snch 
merchandise. 

[2]  The  respondent,  however,  while  con- 
ceding that  the  contract  in  the  main  Is  one 
for  the  sale  and  purchase  of  merchandise, 
claims  that  certain  provisions  in  the  contract 
create  the  relationship  of  principal  and 
agent,  and  that  the  contract  in  that  respect 
has  a  dual  nature.  It  is  pointed  out  that  the 
Everett  Company  assumed  various  obliga- 
tions and  duties  in  connection  with  the  pur- 
chase of  the  tractors,  which  resulted  in  the 
Everett  Company  becoming  the  agent  of  the 
appellant  Referring  to  these  duties,  it  cites 
the  provisions  that  have  been  noted  In  para- 
graphs 1  and  9.  As  we  view  these  provisions, 
they  are  nothing  more  than  the  ordinary 
arrangements  between  a  manufacturer  and 
a  wholesaler,  aimed  by  the  appellant  to 
security  activity  by  the  Everett  Company  in 
its  efforts  to  sell  the  appellant's  product. 

Some  claim  Is  made  that  under  paragraph 
8  the  tractora  were  to  be  shipped  directly 
to  the  Everett  Company's  customers,  who 
were  to  pay  for  the  tractora,  and  title  was 
to  remain  In  the  appellant  until  the  purchase 
price  was  paid.  A  reference  to  the  balance 
of  the  contract  and  especially  to  paragraph 
7,  shows  that  the  real  arrangement  was 
that  Qie  tractora  were  to  be  paid  for  by  the 
Everett  Company,  and  as  the  contract  fixed 
no  price  at  which  the  Everett  Company  must 
sdl  to  its  customera,  it  naturally  follows 
that  the  drafts  accompanying  the  bills  of 
lading  would  not  ran  to  the  Everett  Com- 
pany's customers,  but  to  the  Everatt  Com- 
pany Itself. 

[3]  Principal  reliance  is  laid  upon  the  pro- 
visions of  paragraph  2  in  support  of  re- 
spondent's contention  that  the  Everett  Com- 
pany was  the  appellant's  agent.  It  is  argued 
that  by  the  terms '  of  this  paragraph  the 
Everett  Company,  In  making  a  sale,  was  not 
acting  as  an  Independent  dealer,  but  was 
making  a  warranty  In  behalf  of  the  appel- 
lant and  that  It  was  appellant's  duty  to  pro- 
tect the  warranty  made,  which  duty  was  to 
be  performed  through  the  Everatt  Company, 
thus  creating  a  further  agency. 

The  contract  binds  the  Everatt  Company 
to  make  no  other  warranty  than  that  ap- 
pearing on  the  appellant's  order  blank,  but 
the  making  of  a  written  warranty  by  a 
dealer  Is,  as  we  view  it,  no  different  in  Its 
nature  than  the  creating  of  the  warranty, 
which  the  law  Imposes  upon  every  manu- 
facturer, and  which  follows  In  favor  of  the 
purchaser  from  every  dealer.     If  respond- 
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enf  8  position  Is  sonnd,  It  most  be  that  erery 
time  a  mannfactared  article  Is  purctuuied 
from  a  dealer,  by  reason  of  the  fact  that 
there  accomxianles  the  purchase  the  warranty 
which  the  law  imposes  upon  the  manufactur- 
er, by  the  act  of  making  the  sale  the  dealer 
has  performed  some  act  in  behalf  of  the 
manufacturer,  and-  thereby  has  become  the 
manufacturer's  agent;  in  other  words,  the 
result  of  a  holding  such  as  is  contended  for 
by  the  rcsxwndent  would  be  that  every  dealer 
in  manufactured'  articles  would  become  the 
agent  of  the  manufacturer.  Tbls  position, 
of  course,  Is  untenable  for  many  reasons ;  it 
was  not  the  intention  of  the  parties,  nor  was 
it  In  the  contemplation  of  i)ersons  engaged  in 
business.  Such  a  rule  would  lead  to  Infinite 
confusion  and  Injustice.  When  the  EJrerett 
Company  sold  the  tractors  to  its  purchasers, 
according  to  the  terms  of  the  contract,  It 
said  to  such  purchasers: 

"We  are  selling  these  tractors  with  a  writ- 
ten warranty  and  this  warranty  takes  the  place 
of  the  warranty  which  arises  by  operation  of 
law  in  your  favor  and  against  the  manufac- 
turer." 

The  fact  that  the  Everett  Company  was 
forbidden  to  make  any  other  warranty  than 
the  one  contained  on  the  order  slip  is  In- 
dlcative  of  a  lack  of  agency  rather  than  of 
agency. 

[4]  The  fiict  that,  if  these  tractors  did 
not  meet  the  requirements  of  the  warranty, 
the  appellant  agreed,  upon  nodce  from  the 
Everett  Company,  to  send  an  expert  to  dem- 
onstrate the  tractors,  furnishes  no  evidence 
of  agency,  but  Is  the  usual  and  ordinary 
conduct  of  manufacturers  desirous  of  main- 
taining their  reputations. 

The  further  provision  that  the  Everett 
Company  should  keep  in  its  employ  a  compe- 
tent man  to  demonstrate  and  repair  machines 
sold  by  it  did  not  make  that  company  the 
agent  of  the  appellant,  but  was  a  part  of 
the  same  general  plan  as  that  just  referred 
to.  In  other  words,  where  a  maunfacturer 
of  goods  sells  those  goods  to  a  middleman 
and  passes  absolute  title,  and  the  middleman 
agrees  to  do  those  things*  which  tend  to  main- 
tain the  reputation  of  the  manufacturer 
and  to  make  easy  the  sale  of  the  goods,  and 
the  manufacturer,  on  its  part,  agrees  to 
make  good  its  product  and  to  assist  the. 
middleman  in  his  business,  and  the  whole 
transaction  Is  such  as  ordinarily  takes  place, 
the  courts  are  not,  contrary  to  the  intention 
of  the  parties  and  contrary  to  the  ordinary 
usages  of  business,  going  to  say  that  the  mid- 
dleman is  an  agent  of  the  manufacturer  upon 
whom  service  may  be  made  in  actions  against 
the  manufacturer. 

This  case  does  not  fall  within  the  facts  of 
the  case  of  Grams  v.  Idaho  National  Harve»< 
ter  Co.,  105  Wash.  606,  178  Pac.  81S,  for  in 


that  case  the  person  upon  whom  service  was 
made  was  employed  to  act  under  the  orders 
of  the  general  manager  of  the  manufacturer, 
and  at  the  time  of  service  was  acting  under 
instructions  from  the  manufacturer,  and  was 
engaged  in  its  business. 

In  the  case  of  Womach  ▼.  Case  Threshing 
Machine  Co.,  G2  Wash.  661,  114  Pac.  S09,  the 
person  upon  whom  service  was  made  was 
"selling  the  appellant's  goods  for  the  appel- 
lant, taking  contracts  in  the  name  of  appel- 
lant, and  accounting  to  it  for  the  proceeds 
of  the  sale." 

In.  Barrett  Mfg.  Co.  v.  Kennedy,  78  Wash. 
003,  131  Pac  1161,  service  was  made  upon  a 
person  having  sole  charge  of  the  defendant's 
warehouse,  empowered  to  ship  out  and  re- 
ceive freight,  make  out  shipping  blUs,  sdl 
goods,  and  solicit  orders. 

In  none  of  the  cases  to  whidi  our  atten- 
tion has  been  called  has  service  been  sus- 
tained where,  as  here,  the  contract  between 
the  manufacturer  and  the  dealer  gives  no 
authority  to  the  dealer  to  act  for  or  represent 
the  manufacturer,  and  where,  according  to 
the  terms  of  the  contract,  each  party  was  act- 
ing for  Itself  as  prlndpaL  The  fact  that  In 
connection  with  the  purchase  and  sale  there 
were  "some  collateral  conditions  and  re- 
strictions would  hot  create  the  relations  of 
principal  and  agent  between  them."  Mlkolas 
V.  Walker  &  S<hi8,  73  Minn.  S05,  76  N.  W.  36. 

The  lower  court  was  In  error  in  denying 
the  motion  to  quash  the  service.  For  that 
reason  the  judgment  is  reversed. 

HOLCOMB,  G.  J.,  and  BBIDQBS  and 
PABKBB,  JJ.,  concur. 


(113  Wash.  124) 
DRUXINMAN  V.  SMITH  at  al.    (No.  15916.) 

(Supreme  Court  of  Washington.    Nov.  10, 
1820.) 

Landlord  and  tenant  ig=395— Conditional  sale 
held  sale  within  provision  for  terminafloa 
of  lease. 
Where  a  lease  provided  that,  in  case  of  a 
bona  fide  sale,  it  might  be  terminated  on  6U 
days'  notice,  a  conditional  sale  contract,  where- 
by lessors  disposed  of  the  property  to  one  who 
paid  a  substantial  proportion  of  the  purchase 
price  and  was  to  pay  the  remainder  in  install- 
ments, the  transaction  being  bona  fide,  is  a 
sale,  notwlthBtanding  title  did  not  pass,  and 
the  lessee,  who  surrendered  possession  on  be- 
ing advised  of  the  facts,  cannot  eomplaln, 
though  the  purchaser  by  nonpayment  might 
lose  all  rights. 

Department  1. 

Appeal  from  Superior  Court,  Grays  Har- 
bor County;   Ben  Sheeks,  Judge. 

Action  by  M.  Druxinnuin  against  George  B. 
Smith  and  others.  From  a  judgmait  for  de- 
fendants, plaintiff  appeals.    Affirmed. 
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F.  W.  Loomla,  of  Aberdeen,  for  appellant. 
W.  N.  Beal,  of  Oentralla,  for  respondents. 

FUUiERTON,  J.  On  November  12,  1017, 
tlie  respondents.  Smith  et  al.,  being  tben  the 
owners  of  certain  real  property  situated  in 
tbe  (ity  of  Aberdeen  leased  the  same  to  the 
appellant,  Dnudnman,  for  a  term  of  tbree 
years.  The  lease  was  In  writing  and  con- 
tained, among  others,  the  following  condi- 
tion: 

"It  ia  further  coTenanted  and  agreed  that 
this  lease  is  made  subject  to  the  Tight  of  the 
lessors  to  sell  and  dispose  of  the  said  prem- 
ises and  that  in  case  of  such  a  bona  iide  sale 
this  lease  shall  be  and  become  at  the  option 
of  the  lessors  nnll  and  Toid  opon  sixty  days' 
written  notice  given  by  the  lessors  to  the  les- 
sees." 

On  November  U,  1918,  the  respondents  en- 
tered into  a  contract  with  one  Mary  B.  Mur^ 
ray  by  the  terms  of  whldi  they  agreed  to 
sell  the  property  to^  Mrs.  Murray  for  a  con- 
sideration of  415,000,  of  whldi  consideratloD 
91,690  was  paid  at  tbe  time  of  the  execution 
of  tbe  contract,  and  the  balance  of  such  sum 
was  agreed  to  be  paid  in  monthly  Instnll- 
ments  of  $100  each,  together  with  Interest 
on  the  deferred  peymraits  at  the  rate  of  7 
per  cent,  per  aimnm.  The  contract  farther 
provided  that  the  purchaser  should  pay  all 
taxes  and  assessments  for  state,  municipal, 
government,  or  other  purposes  which  might 
be  levied  upon  or  which  might  accrue  against 
the  premises  during  the  life  of  the  contract, 
that  time  was  the  essence  of  tbe  contract, 
that  the  title  to  the  property  should  not  pass 
to  the  purchaser  until  payment  of  the  pur- 
chase price,  and  that  the  contract  purchaser 
should  have  possession  of  the  property. 

At  the  time  of  the  execution  of  the  con- 
tract, although  seemingly  not  so  required  by 
the  terms  of  the  contract,  a  deed  to  the  prop- 
erty was  ezecnted  by  the  grantors  and  de- 
posited In  escrow  to  be  delivered  to  tbe  con- 
tract purchaser  on  the  completion  of  the  pay- 
ments. On  November  15,  1018,  the  respond- 
ent served  upon  the  appellant  a  notice  in 
writing  reciting  therein  that  they  had  sold 
the  leased  property  to  a  bona  fide  purchaser, 
reciting  further  that  he  was  required  to  quit 
and  surrender  the  premises  within  60  days 
after  service  of  the  notice  upon  him.  Pur- 
suant to  such  notice  the  appellant  surrend- 
ered the  premises  on  January  15,  1918,  and 
the  contract  purchaser  immediately  took  pos- 
session of  the  same,  and  since  that  time  has 
maintained  possession  and  has  complied  with 
all  tbe  terms  of  the  contract  In  April, 
1918,  the  appellant  began  the  present  action 
to  recover  in  damages  for  a  breach  of  the 
contract  of  lease.  In  his  complaint  he  al- 
leged that  no  sale  of  the  property  to  a  bona 
fide  purchaser  had  been  made,  that  there 
had  been  made  no  sale  at  all  of  the  premises, 
that  the  purported  contract  of  sale  to  Mary 
1&SP.-1S 


El.  Murray  was  in  fact  a  lease  entered  into 
for  the  purpose  of  wrongfully  depriving  him 
of  rights  and  privileges  accorded  him  under 
bis  own  lease,  and  that  a  higher  rental  for 
the  premises  might  be  obtained  than  tbe  rent- 
al therein  fixed.  It  was  further  alleged 
that  the  actual  rental  value  of  the  premises 
during  the  term  of  his  lease  was  $140  per 
month,  and  Judgment  was  demanded  for  the 
difference  between  such  actual  rental  value 
and  the  rental  value  he  was  required  to  pay 
under  the  terms  of  his  lease. 

For  answer  to  tbe  complaint  the  respond- 
ents denied  tbe  allegations  of  fraud,  and  by  ' 
way  of  an  affirmative  answer  set  up  tbe 
contract  between  themselves  and  Mary  E. 
Murray.  At  the  trial,  which  was  had  be- 
fore the  court  sitting  without  a  Jury,  no  evi- 
dence was  introduced  to  substantiate  the  al- 
legations of  fraud.  The  appellant  rested  his 
case  on  tbe  contention  that  the  respondents 
did  not  by  their  contract  with  Mrs.  Murray 
"sell  and  dispose"  of  the  property  within  the 
meaning  of  these  terms  as  used  in  bis  lease, 
and  in  consequence  he  was  wrongfully  In- 
dnced  to  surrender  possession  of  tbe  prop- 
erty. The  trial  court  decided  against  tbe 
contention,  and  whether  it  did  so  wrongfully 
or  not  is  the  single  question  presented  on 
this  aH>eaL 

It  Is  our  opinion  that  the  court  did  not  err 
In  its  conclusion.  The  contract  between  the 
respondents  and  Mrs.  Murray  was  something 
more  than  a.  mere  agreement  to  sell  and  pur- 
chase. By  It  Mrs.  Murray  acquired  a  sub- ' 
stantlal  Interest  in  the  property.  She  paid 
a  considerable  part  of  the  purchase -price; 
she  acquired  possession  and  the  right  of  pos- 
session, and  has  tawiy  an  Interest  in  the  title 
that  she  cannot  be  deprived  thereof  save  of 
her  own  volition.  She  can,  of  course,  lose 
her  rights  by  a  failure  to  comply  with  the 
terms  of  the  contract,  but  If  she  continues  to 
perform  to  tbe  end  her  rights  will  become 
absolute,  and  this  without  regard  to  the  acts 
or  conduct  of  the  other  parties  to  the  agree- 
ment The  transaction  was  therefore  at 
least  a  conditional  sale,  and  in  the  parlance 
of  the  business  world  such  transactions  are 
commonly  and  rightfully  referred  to  as  sales. 
There  is  nothing  in  the  language  of  the  lease 
between  the  req;>ondent  and  the  appellant 
which  would  indicate  that  the  term  "sell  and 
dispose  of,"  or  the  term  "sale,"  was  used 
therein  In  any  other  than  its  common  ac- 
ceptation, and  the  trial  court  was  well  war- 
ranted in  concluding  that  the  terms  wer« 
here  used  In  a  general  rather  than  in  a  tech- 
nical sense. 

The  appellant  was  in  no  manner  deceived 
or  misled  by  tbe  respondents.  Indeed,  the 
court  found  that  the  respondents  furnished 
him  with  a  copy  of  the  contract  with  Mrs. 
Murray  prior  to  the  time  he  removed  from 
tbe  premises.  While  It  may  be  that  the  rec- 
ord does  not  Justify  this  finding.  If  construed 
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Uterally,  It  does  appear  that  the  respondent 
then  had  knowledge  of  the  general  terms 
and  conditions  of  the  contract. 

The  appellant  places  his  main  reliance  up- 
on the  case  of  Tounkman  t.  Hillman,  53 
Wash.  661,  102  Pac.  773.  But,  whUe  the  lan- 
guage there  used  lends  support  to  the  appel- 
lant's contention,  we  cannot  think  the  case 
controlling  under  a  state  of  facts  sudi  as  are 
now  before  ns.  That  was  an  action  to  re- 
cover a  reward  promised  to  be  paid  upon  the 
happening  of  certain  stated  conditions.  As 
a  condition  precedent  to  claiming  the  reward 
It  was  necessary  for  the  claimant  to  be  a 
purchaser  of  lots  In  a  named  townslte.  Our 
ruling  was  that  a  person  holding  under  a 
contract  of  purchase  was  not  a  purchaser 
within  the  meaning  of  the  offer.  This  was 
perhaps  sound  as  applied  to  the  transaction 
before  the  court,  since  the  person  offering 
the  reward  was  entitled  to  a  somewhat  strict 
compliance  with  the  terms  of  his  offer  be- 
fore he  could  be  charged  with  liability.  But 
as  a  rule  of  uniform  application  we  think  It 
too  broad. 

The  jndgmoit  is  aflrmed. 

HOLCOMB,  O.  Jn  and  PABKBR,  BRIDG- 
BS,  and  HAOEINTOSH,  JJ.,  concur. 


(113  Wash.  54) 

STATE  ex  rel.  CARROLL,  City  Comptroller, 
V.  SUPERIOR  COURT  OF  WASHINGTON 
FOR  KINO  COUNTY  et  al.    (No.    16157.) 

(Supreme  Court  of  Washington.    Oct.  SO, 
1920.) 

1.  Constitutional  law  «=948-Statnte  presum- 
ed valid  unless  clearly  Invalid. 

Courts  will  presume  that  an  act  regularly 
passed  by  the  Legislature  is  valid,  and  will  not 
declare  it  unconstitutional,  unless  it  is  clearly 
in  violation  of  the   Constitation. 

2.  Eleotloas  <8— '0  Statute  may  regulate  exer- 
cise of  constitutional  right  to  vote. 

Under  Const,  art.  7,  $  7,  directing  the  en- 
actment of  a  registration  law,  the  Legislature 
can  make  regulations  and  determine  the  proof 
for  establishing  the  right  to  register  and_  vote, 
but  it  cazmot  make  such  regulations  so  incon- 
venient as  to  deny  the  right  to  vote  to  an  elec- 
tor qnslified  nnder  Const,  art.  7,  S  1. 

3.  Constitutional  law  <S=s>2il  —  Classifloation 
not  discriminatory  unless  arbitrary. 

A  classification  in  a  statute  does  not  make 
the  statute  void  as  diBcriminatory  and  class  leg- 
islation, unless  the  classification  is  arbitrary 
and  unreasonable,  as  to  which  there  is  no  just 
difference  or  distinction. 

4.  Constitutional  law  «8=s»48— Party  attacking 
statute  must  show  unreasonable  dlsorimina- 
tlon. 

The  party  attacking  a  statute  as  dass  leg- 
islation has  the  burden  of  showing  that  the 


classification  therein  does  not  rest  npon  any 
reasonable  basis,  but  is  essentially  arbitrary. 

5.  Constltutlooal  law  «s»2l  I— Different  olas< 
siflcatlon  of  native-born  and  naturalized  citl« 
zens  for  proof  of  citizenship  Is  reasonable. 

In  view  of  Const.  U.  8.  Amend.  14,  pro- 
viding that  a  person  may  become  a  citizen  by 
birth  or  naturalization,  Bern.  &  Bal.  Code,  { 
4767,  as  amended  by  Laws  1919,  c.  163,  S  7, 
imposing  a  different  method  of  proof  of  citizen- 
ship on  a  naturalized  citizen  from  that  re- 
quired of  a  native-born  citizen,  makes  a  clas- 
sification having  a  reasonable  basis,  so  that 
the  statute  is  not  void  as  dsss  legislation. 

6.  Eisotioos  <s==>  19— Legislature  can  regulate 
proof  required  for  registration  and  voting. 

The  Legislature  can  prescribe  reasonable 
regulations  to  determine  whether  a  person  who 
proposes  to  vote  possesses  the  required  quali- 
fications. 

7.  Elections  «=>  18— Legislature  oannot  Impose 
burdens  on  registration  amounting  to  addi- 
tional qualMeatioa. 

The  Legislature  cannot  ifnpose  require- 
ments for  registration  which  are  burdensome 
on  electors  as  to  amount  in  effect  to  an  added 
qualification  in  addition  to  those  prescribed  by 
Const,  art.  7,  |  1. 

8.  Eieotions  «=>  1 9— Requiring  naturalization 
papers  tor  registration  not  unduly  burden- 
some. 

The  requirement  of  Bem.  &  Bal.  Code,  { 
4767,  as  amended  by  Laws  1919,  c.  163,  {  7, 
that  naturalized  dtizens  must  present  the 
original  or  certified  copies  of  their  naturaliza- 
tion papers  or  those  of  the  ancestor  through 
whom  they  dsim  dtizenship,  is  not  so  burden- 
some as  to  render  the  statute  void,  in  view  of 
Act  Cong.  May  9,  1918  (U.  S.  Comp.  St  1918, 
U.  S.  Comp.  St  Snpp.  1919,  (  4362,  snbd.  10), 
permitting  nsturalization  without  preliminary 
declaration  by  those  who  had  resided  for  more 
than  6  years  within  the  country  and  exercised 
the  rights  of  dtizenship  in  good  faith. 

Department  1. 

Application  by  the  State  of  Washington, 
on  relation  of  H.  W.  Carroll,  as  Comptroller 
of  the  City  of  Seattle,  against  the  Superior 
Court  of  the  State  of  Washington  for  Bang 
County  and  Walter  M.  French,  Judge,  to  re- 
view a  judgment  of  the  superior  court  issu- 
ing a  writ  of  mandamus  in  an  action  by  "W. 
J.  Brown  to  compel  the  relator,  as  Comptrol- 
ler of  the  City  of  Seattle,  to  register  him  aa 
a  voter  in  that  city.  Judgment  of  the  su- 
perior court  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  proceeding. 

Walter  F.  Meier  and  Cbas.  T.  Donwortli, 
both  of  Seattle,  for  plaintiff. 
R.  B.  Brown,  of  Seattle,  for  defendants. 

MAIN,  J.  One  W.  J.  Brown  brought  an 
action  in  mandamus  in  the  superior  court  tot 
the  purpose  of  compelling  the  relator,  H.  W. 
Carroll,  as  comptroller  of  the  city  of  Seattle, 
to  register  him  as  a  voter  in  tluit  city.     Tixe 
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trial  resulted  In  a  Judgmoit.  directing  a 
writ  to  iasue  as  prayed  for ;  from  this  Judg- 
ment the  cause  la  brought  here  for  review. 

W.  J.  Brown  la  a  man  61  years  of  age. 
He  was  bom  In  Scotland,  and  came  to  the 
United  States  with- his  mother  In  the  year 
1863.  His  father  had  preceded  them  to  this 
country  the  year  before^  and  had  settled  In 
the  state  of  Pennsylvania.  Since  attaining 
his  majority  Brown  In  good  faith  has  contin- 
uously exercised  the  rights  and  performed 
the  duties  of  a  citizen  of  the  United  States. 
He  claims  that  he  has  a  right  to  vote  because 
be  beUeres  the  fact  to  t>e  that  his  father  had 
become  a  naturalized  citizen.  When  he  ap- 
plied to  be  registered  as  a  voter  in  the  dty 
of  Seattle,  ^he  dty  comptroller  declined  to 
register  him,  because,  being  of  foreign  birth, 
he  did  not  produce  the  evidence  of  his  citi- 
zenship, which  is  required  by  section  4767, 
Rem.  &  Bal.  Code,  as  amended  In  chapter 
163,  f  7,  Lews  of  1910.  This  sUtute  re- 
quires that  when  a  person  of  foreign  birth 
kleslres  to  register  he  must  exhibit  to  the 
registration  officer  the  original  or  the  duly 
certifled  copy  of  his  naturalization  papers, 
or,  "if  naturalized  by  virtue  of  the  naturali- 
zation of  his  ancestor,  then  the  original,  or 
a  duly  certified  copy,  of  the  naturalization 
papen  of  sncb  ancestor."  On  the  hearing  in 
the  court  bdow  Btown  insisted  that  he  had 
a  right  to  register  notwithstanding  the  pro- 
vision of  this  statute,  and  that  the  statute 
is  unconstitntlonal  and  void. 

[1]  The  question  here  for  determination  Is 
whether  the  Legislature,  in  maldng  the  re- 
quirements referred  to,  exceeded  its  powers. 
It  la  the  settled  law  that  courts  will  pre- 
sume that  an  act  regularly  passed  by  the  leg- 
islative body  of  the  government  is  a  valid 
law,  and  will  entertain  no  presumptions 
against  such  validity,  and  when  the  consti- 
tutlonaUty  of  an  act  of  the  Legislature  is 
brought  in  question,  it  is  only  when  the  act 
la  elearlj;  In  violation  of  the  Ck>nstitutlon 
that  the  courts  will  so  declare  it.  Section  1 
of  article  6  of  the  Oonstitutlon,  as  amended, 
provides,  among  other  things,  that— 

"AH  male  persons  of  the  age  of  twenty- 
one  years  or  over,  possessing  the  following 
qnalifications,  shall  be  entitled  to  vote  at  all 
elections:  They  shall  be  dtisens  of  the  United 
States.    •    •    •" 

Section  1  ot  tbe  same  artlde  provides 
that— 

"The  Legislature  shall  enact  a  registration 
law,  and  shall  reqnire  a  compliance  with  snch 
law  before  any  elector  shall  be  allowed  to 
vote." 

[2]  In  1919,  in  pursuance  of  the  power  con- 
ferred upon  it  by  the  Oonstitutlon,  the  Leg- 
islature, in  the  act  above  referred  to,  provid- 
ed, as  already  stated,  that  a  naturalized  dt- 
izen  of  the  United  States,  relying  upon  the 
fact  of  such  dtizenshlp  by  reason  of  the  nat- 


uralization of  an  ancestor,  must,  before  be  is 
entitled  to  register,  produce  either  the  origi- 
nal or  a  duly  certified  copy  of  the  naturaliza- 
tion papers  of  such  ancestor.  Mr.  Brown, 
when  he  applied  to  be  registered,  did  not  com- 
ply with  this  provision  of  the  statute.  The 
law  further  provides  in  section  S  that  no  per- 
son shall  be  entitled  to  vote  at  any  election 
who  is  not  registered  according  to  the  provi- 
sions of  the  act.  The  Constitution,  In  section 
1  of  artlde  7  as  amended,  spedfles  who  are 
entitled  to  vote.  In  section  7  of  the  same 
chapter  the  Legislature  is  directed  to  enad 
a  registration  law.  Such  a  law  is  not  for 
the  purpose  of  adding  to  or  modifying  the 
quallflcationB  of  a  voter  as  fixed  by  the  Con- 
stitution, but  is  for  the  purpose  of  maldng 
regulations  and  determining  the  proof  which 
one  shall  present  to  establish  the  fact  that  he 
is  a  dtizen  and  entitled  to  register  and 
vote.  The  right  to  vote  is  a  constitutional 
right,  but  the  manner  In  which  the  frandiise 
shall  be  exerdsed  is  purely  statutory.  In 
State  ex.  rd.  Shepard  v.  Superior  Court,  60 
Wash.  370,  111  Pac.  233,  140  Am.  St  Rep. 
925,  It  was  said: 

"The  right  to  vote  is  a  constitational  right, 
given  by  the  people  to  certain  dtizens  and 
withheld  from  others.  But  the  manner  in 
which  the  franchise  shall  be  exerdsed  is  pure- 
ly statutory.  It  is  not  within  the  power  of  the 
Legislature  to  destroy  the  franchise,  but  it 
may  control  and  regulate  the  ballot,  so  long 
as  the  right  is  not  destroyed  or  made  so-  in- 
convenient that  it  is  impossible  to  exerdse  it. 
It  follows,  then,  that  that  which  does  not  de- 
stroy or  unnecessarily  impair  the  right  must 
be  held  to  be  within  the  constitutional  power 
of  the  Legialatare." 

The  law  requiring  a  fordgn-bom  dtizem 
to  produce  naturalization  papers  or  a  certi- 
fied copy  thereof  as  a  condition  precedent  to 
his  right  to  register  and  vote  deals  with  the 
question  of  proof,  and  not  with  a  question  of 
the  right  to  vote.  Capen  v.  Foster,  12  Pick. 
(Mass.)  486;  State  v.  Butts,  81  Kan.  637,  2 
Pac.  618. 

[3]  It  is  contended  that  the  law  is  uncon- 
stitutional because  it  requires  a  different 
Icind  of  evld^ice  or  proof  of  a  naturalized 
dtizen  of  bis  right  to  register  and  vote  than 
that  which  is  required  of  a  natural-bom  dt- 
izen. In  other  words,  that  by  this  discrimi- 
nation the  law  is  void  as  class  legislation.  It 
is  only  arbitrary  and  unreasonable  classifica- 
tions, as  to  which  there  is  no  Just  dilference 
or  distinction,  as  between  the  class  affected 
and  others,  that  will  render  a  law  unconsti- 
tutional. AUen  V.  Belllh^am,  96  Wash.  12, 
163  Pac.  18. 

[4]  When  the  law  Is  assailed  as  dass  leg- 
islation the  assailant  must  carry  the  bur- 
den of  showing  that  it  does  not  rest  upon 
any  reasonable  basis,  but  is  essentially  arbi- 
trary. Lindsley  v.  Natural  Carbonic  Gas 
Co.,  220  U.  S.  61,  31  Sup.  Ct  337,  66  U  Ed. 
369,  Ann.  Cas.  19120,  160. 
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[6]  According  to  the  IV>iirteentti  Amend- 
ment of  the  Ooostitatlon  of  the  United 
States  there  are  two  methods  by  which 
a  person  may  become  a  citizen:  (a)  By 
birth  In  the  United  States;  and  (b)  by  nat- 
uralization therein.  A  natural-bom  cit- 
izen's right  to  vote  depends  upon  his  {dace 
of  birth,  and  this  is  the  fact  to  be  estab- 
lished. A  natnraUzed  dOzen's  right  to 
vote  depends,  not  upon  hia  place  of  birth,  but 
on  a  Judgment  or  decree  of  a  court  of  com- 
petent Jurisdiction,  declaring  either  him  or 
his  ancestor  a  naturalized  citizen.  Evidence 
which  would  be  reasonable  and  satisfactory 
in  determining  a  natural-bom  citizen's  right 
to  vote  would  not  necessarily  be  audi  evi- 
dence when  applied  to  a  naturalized  citi- 
zen. The  Legislature  has  a  discretion  in  de- 
termining the  character  of  proof  that  may 
be  required  to  establish  the  fact  of  citizen- 
ship in  each  case.  There  is  no  reason  why 
a  law  passed  by  the  Legislature  Which  does 
not  require  the  same  character  of  proof  as  ap- 
plied to  each  class  should  be  held  to  be  un- 
constitutional. There  is  a  reasonable  basis 
for  the  dassiflcatlon,  and  a  law,  which  per- 
mits the  right  to  vote  on  the  part  of  a  na- 
tive bom  citizen  to  be  determined  by  one 
character  of  proof  and  requiring  different 
proof  of  a  naturalized  citizen,  does  not  make 
an  arbitrary  or  unreasonable  classification. 
Upon  this  branch  of  the  case  it  is  therefore 
concluded  that  the  law  is  not  void  as  class 
legislation. 

[S,  7]  The  further  question  is  whether  the 
law  adds  a  quallflcatlon  not  mentioned  in 
the  Constitution.  It  is  held  by  the  authoi^ 
ities  tliat  a  registration  law  cannot  add  new 
qualifications  to  those  specified  in  the  Con- 
stitution, but  the  Legislature  iday  make  and 
prescribe  all  reasonable  regulations  to  deter- 
mine whether  a  given  person  who  proposes  to 
vote  possesses  the  required  qualifications.  In 
other  words,  the  Legislature  may  make  reg- 
ulations and  specify  the  proof  which  Is  nec- 
essary as  a  condition  precedent  to  the  right 
to  raster  and  vote.  Byler  et  al.  v.  Asber, 
47  lU.  101;  Edmonds  v.  Banbury,  28  Iowa, 
267,  4  Am.  Bep.  177;  McCrary  on  Elections 
(4th  Ed.)  p.  101.  It  Is  true  that  the  require- 
ments must  not  be  so  burdensome,  and  the 
proof  required  so  difficult  or  Impossible  of 
attainment,  as  in  e&ect  to  amount  to  a  qual- 
ification additional  to  that  required  by  the 
Constitution. 

[I]  The  question,  then,  is  whether  the  leg- 
islative act  of  1919,  supra,  in  requiring  as  a 
condition  precedent  to  a  naturalized  citizen's 
iright  to  register  and  vote  that  be  shall  pro- 
duce the  naturalization  papers  either  of  him- 
self or  his  ancestor  in  effect  adds  a  qualifi- 
cation not  mentioned  in  the  Constitution.  It 
doubtiess  Is  a  fact  that  in  many  cases  the 
proof  would  be  difficult  of  attainment  But 
the  ttict  that  it  may  be  difficult  to  obtain  the 
evidence  necessary  to  establish  the  tact  does 


not  necessarily  destroy  the  constitutionality 
of  the  law.  In  Stete  v.  Butts,  supra,  in  an 
opinion  written  by  Judge  Brewer,  who  subse- 
quently became  a  Justice  of  the  Supreme 
Court  of  the  United  States,  it  was  said,  ar^ 
guendo: 

"Bequiring  a  party  to  be  registered  is  not  in 
any  true  sense  imposing  an  additional  qualifica- 
tion, any  more  than  requiring  a  voter  to  go  to 
a  specific  place  for  the  purpose  of  voting,  or 
requiring  him  to  prove  by  his  own  oath  or  the 
oaths  of  other  parties  his  right  to  vote  when 
challenged,  or  than  requiring  a  naturalized  for- 
eigner to  present  his  naturalization  papers. 
Each  and  all  of  these  ore  simply  matters  of 
proof,  steps  to  be  taken  in  order  to  ascertain 
who  and  who  are  not  entitied  to  vote.  Doubt- 
less under  the  pretense  of  registration,  and 
under  the  pretext  of  securing  evidence  of  vot- 
ers' qualifications,  laws  might  be  framed  which 
would  cast  so  much  burden  as  really  to  be  im- 
posing additional  qualifications.    *    •    * 

"It  is  true  isolated  instances  may  occnr 
where  a  party  through  absence  or  sickness  is 
unable  to  re^ster,  and  so  loses  his  vote,  bnt 
the  same  result  may  follow  where  any  failure 
to  produce  the  required  evidence  occurs.  A 
naturalized  foreigner  may  lose  his  naturaliza- 
tion papers,  and  the  court  where  he  was  natu- 
ralized may  be  at  the  very  extreme  of  the  land, 
and  so,  for  lack  of  the  legal  evidence  of  his 
naturalization,  he  may  lose  his  vote;  bnt  still 
in  both  cases  the  matter  is  simply  one  of  a  lack 
of  evidence.  It  is  a  mistake  to  suppose  that 
there  is  any  special  virtue  in  the  mere  day  of 
election.  If  the  Legislature  has  the  right  to 
require  proof  of  a  man's  qualification,  it  has 
a  right  to  say  when  such  proof  shall  be  fur- 
nished, and  before  what  tribunal;  and,  unless 
this  power  is  abused,  the  courts  may  not  in- 
terfere." 

In  Capen  ▼.  Foster,  supra,  it  is  recognized 
that  when  inquiry  is  directed  to  the  fact  of 
citizenship  in  certain  cases  it  may  require 
considerable   research  or   investigation.      In 
Page  V.  Allen,  58  Pa.  338,  98  Am.  Dec.  272, 
the  question  was  essentially  different  from 
that  presented  for  our  determination  at  this 
time.    There  the  Constitution  required  a  pre- 
vious residence,  when  a  citizen  offered    to 
vote,  of  10  days  in  the  district.    The  regls- 
tratton  act  required  10  days'  residence    In 
order  to  be  permitted  to  register,  and  proof 
to  be  made  it  least  10  days  before  election. 
It  was  held  that  the  statute  Imposed  an  ad- 
ditional qualification  because  it  in  effect  re- 
quired 20  days'  residence  in  the  district,    in- 
stead of  10,  as  required  by  the  Constitution. 
It  is  argued  that  if  the  act  is  sustained    the 
result  will  be  to  disfranchise  a  large  num- 
ber of  naturalized  citizens  who  cannot   fur- 
nish the  proof  required  by  the  statute,   but 
this  does  not  necessarily  foUow.    In  section 
4352,  aubd.  10,  of  the  United  States  Ok>m- 
piled   Statutes  as  amended  by  the  act    of 
May  9,  1918  (see  U.  S.  Comp.  St  1018,  IJ.  s. 
Comp.  St.  Supp.  1919,  {  4352,  subd.  10),   tbe 
federal  Congress  provided: 
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"Any  person  not  an  alien  enemy,  who  resid- 
ed nninterraptedly  'within  the  United  States 
during  tbe  period  of  five  years  next  preceding 
Jaly  first,  nineteen  hundred  and  fourteen,  and 
was  on  that  date  otherwise  qualified  to  be- 
come a  dtixen  of  the  United  States,  except 
that  he  had  not  made  the  declaration  of  in- 
tention required  by  law  and  who  during  or 
prior  to  that  time,  because  of  misinformation 
regarding  Iiis  citizenship  status  erroneously 
exercised  the  rights  and  performed  the  duties 
of  a  citizen  of  the  United  States  in  good  faith, 
may  file  the  petition  for  naturalization  pre- 
scribed by  law  without  making  the  preliminary 
declaration  of  intention  required  of  other 
aliens,  and  upon  satisfactory  proof  to  the  court 
that  he  has  so  acted  may  be  admitted  as  a 
citizen  of  the  United  States  npon  complying 
In  all  respects  with  the  other  requirements  of 
the  naturalisation  law." 

It  will  be  noted  that  this  statnte  provides 
tbat  any  person  not  an  alien  enemy,  who 
has  resided  uninterruptedly  in  the  United 
States  during  the  5  years  next  preceding 
July  1,  1914,  and  was  on  that  date  otherwise 
qualified  to  become  a  citizen  of  the  United 
States,  and  because  of  misinformation  re- 
garding his  citizenship  status  erroneously  exp 
erdsed  the  rights,  and  performed  the  duties 
of  a  citizen  in  good  faith,  may  file  a  petition 
for  naturalization  prescribed  by  the  law, 
without  making  the  preliminary  declaration 
of  intention  required  of  other  aliens,  and 
upon  satisfactory  proof  may  be  admitted  as 
a  citizen  of  the  United  States.  E>7en  if  the 
naturalization  papers  or  a  copy  thereof  can- 
not be  produced,  it  is  no  great  hardship  upon 
a  naturalized  citizen,  who  has  previously  in 
good  faith  exercised  the  rights  and  per- 
formed the  duties  of  a  citizen  of  the  United 
States,  to  comply  with  that  act,  and  thereby 
be  able  to  furnish  the  proof  required  by  the 
registration  act  of  this  state. 

Much  has  been  said  about  the  case  of  the 
Attorney  General  v.  City  of  Detroit,  78  Mich. 
645,  44  N.  W.  388,  7  L.  B.  A.  99,  18  Am.  St 
Bep.  468.  In  that  case  a  registration  law 
was  held  void  for  a  number  of  reasons,  one 
of  which  was  that  it  required  a  naturalized 
voter  to  produce  a  certificate  of  naturaliza- 
tion, or  show  by  evidence  other  than  his  own 
oath  that  such  certificate  was  Issued,  while 
it  permitted  a  native-born  citizen  to  prove 
bis  standing  as  a  citizen  by  his  own  oath. 
While  tbe  question  there  is  somewhat  exten- 
sively discussed,  it  does  not  seem  to  be  care- 
fully analyzed.  The  court  held  that  the  act 
made  an  unfair  distinction  between  native- 
born  and  naturalized  citizens;  that  it  was 
unreasonable;  added  a  qualification  not 
mentioned  In  the  Constitution,  and  was 
therefore  void.  The  court  there  seems  to 
deal  more  largely  with  the  question  of  the 
policy  of  the  law  than  we  feel  at  liberty  to 
do.  Whether  the  law  is  wise  or  unwise  as 
a  matter  of  policy  is  solely  a  matter  for  the 


Legislature.  The  court's  Inquiry  most  be  di- 
rected solely  to  the  legal  queBti<»is  and  a  de- 
termination of  whether  the  act  conflicts  with 
any  c<Mistltutional  requirement  Notwith- 
standing our  respect  for  the  court  which  ren- 
dered the  decision  in  that  case,  we  decline  to 
accept  the  reasoning  of  the  opinion,  and  hold 
that  the  act  of  the  Legislature  of  this  state  in 
1919,  requiring  that  the  naturalization  pa- 
pers or  certified  copy  thereof  be  produced,  is 
not  so  difficult  to  comply  with  as  to  imi)ose 
upon  a  naturalized  citizen  an  additional  qual- 
ification to  that  specified  in  the  Constitution. 
The  act  of  the  federal  Congress  above  re- 
ferred to  was  not  before  the  court  in  that 
case.  Were  it  not  for  this  statute,  it  may 
well  be  doubted  whether  the  registration  act 
of  1919  could  be  sustained. 

The  judgment  of  the  superior  court  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  that  court  to  dismiss  the  proceed- 
ing. 

HOLC014B,  O.  J.,  and  TOLKIAN,  MITCH- 
BLL,  and  MOUNT,  JJ.,  concur. 


(US  Wash.  77) 

STATE  ex  rel.  H.  G. -WELLS  LUMBER  CO. 

V.  SUPERIOR  COURT   OF  KING 

COUNTY.    (No.  16005.) 

(Supreme  Court  of  Washington.    Nov.  1, 
1920.) 

Corporations  «=>503( I)— Lumber  company  aot 
engaged  In  business  In  county,  so  as  to  sub- 
ject It  to  suit  therein. 

Corporation,  whose  mill  and  principal  place 
of  business  was  in  Grays  Harbor  county,  which 
'sold  luffl'ber  to  a  company  engaged  in  business 
in  King  county,  held  not  to  transact  business 
in  King  county  through  its  dealings  with  a 
shipbuilding  and  drydock  company,  or  through 
the  visits  of  o£Scers  to  the  shipbailding  com- 
pany's offices  to  check  up  deliveries,  so  as  tc 
subject  it  to  suit  in  King  county,  under  Bern. 
Code  1915,  i  208. 

Departnlent  2. 

Application  for  'writ  of  prohibition  by  the 
State  of  Washington,  on  the  relation  of  the 
H.  G.  Wells  Lumber  Company,  agnlnst  thp 
Superior  Court  of  King  Coun^,  wherein  an 
alternative  writ  was  granted.  Alternative 
writ  quashed,  and  peremptory  'writ  denied. 

Alexander-Bundy  &  Swale,  of  Seattle,  for 
plain  titr. 

JohB  C.  Hogan  &  Aerel,  of  Aberdeen,  for 
defendant 

FULIiEBTON,  J.  On  April  28,  1920,  the 
relator,  H.  G.  Wells  Lumber  Company,  as 
plaintiff,  began  an  action  in  the  superior 
court  of  King  county  against  the  Western 
American  Company,  as  defendant,  to  recover 
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in  damages  for  the  breach  of  three  several 
contracts  to  deliver  lumber.  At  the  time 
It  appeared  In  the  actlcm,  the  defendant  filed 
an  affidavit  of  merits  and  demanded  that  the 
cause  be  transferred  to  Grays  Harbor  coun- 
ty for  trial,  averring  in  Its  application  that 
it  was  a  resident  of  and  was  transacting  busi- 
ness in  Grays  Harbor  county,  that  it  was  not 
transacting  business  and  -  had  no  oflSce  for 
the  transaction  of  business  In  King  county 
at  the  time  the  causes  of  action  set  forth  In 
the  complaint,  or  either  of  them,  arose,  and 
that  no  person  resided  therein  on  whom  pro- 
cess against  it  might  be  served.  Issue  was 
talcen  by  the  relator  on  the  facts  stated  for 
the  transfer  of  the  cause;  each  of  the  par- 
ties filing  affidavits  in  support  of  their  re-' 
spective  contentions.  At  the  hearing  the 
relator  also  introduced  certain  oral  testl- 
m<my.  At  the  condnsion  of  the  hearing  tbe 
court  announced  its  intention  to  transfer  the 
action,  whereupon  the  relator  applied  to  this 
court  for  a  writ  prohibiting  It  from  so  doing. 
An  alternative  writ  was  granted,  and  the 
controversy  now  before  us  Is  over  the  ques- 
tion whether  the  writ  should  be  made  per- 
emptory. 

The  record  shows,  without  substantial  dis- 
pute, the  following  facts:  The  residence  and 
place  of  business  of  the  relator  Is  in  King 
county.  The  defendant's  mill  and  its  princi- 
pal place  of  business  is  in  Grays  Harbor 
county.  In  May,  1919,  the  relator  sent  to  the 
defendant  three  several  orders  for  lumber, 
directing  it  to  ship  specified  quantities  of 
lumber  to  the  relator's  customers,  the  first 
of  whom'  resided  in  the  state  of  Michigan, 
the  second  in  the  state  of  Minnesota,  and 
the  third  in  the  state  of  Montana.  The  de- 
fendant accepted  the  orders  In  writing,  and 
thereafter  shipped  to  the  parties  directed 
parts  of  the  lumber  ordered.  The  remainder 
of  the  lumber  it  failed  to  ship,  finally  re- 
fusing to  complete  the  shipments,  so  it  is  al- 
leged in  the  complaint,  on  the  6th  day  of 
March,  1920.  It  appears  that  between  Feb- 
ruary 15,  1919,  and  July  23, 1919,  the  defend- 
ant maintained  an  office  in  the  city  of  Se- 
attle, King  county,  for  the  transaction  of 
business,  finally  closing  tiie  same  on  the  last- 
named  date.  It  appears,  also,  that  on  May 
10,  1919,  the  defendant  entered  into  a  con- 
tract with  the  Ames  Shipbuilding  A  Dry 
Dock  Company,  whereby  it  undertook  to  sell 
and  deliver  to  that  company  at  Seattle  some 
4,000,000  feet  of  lumber.  Certain  of  this 
lumber,  some  160,000  feet,  was  to  be  sub- 
jected to  a  creosote  treatment.  With  ref- 
ference  to  this  the  contract  contained  the 
following  provision: 

"It  is  understood  that  this  price  includes  ail 
creosoted  lumber.  We  [tbe  pDrchaser]  are  to 
have  this  lumber  creosoted  to  our  reguire- 
monts,  at  the  best  possible  price  prevailing  at 
the  time,  and  the  charge  for  creosoting  to  be 
billed  back  to  your  account." 


The  contract  also  provided  that  the  lum- 
ber was  to  be  subject  to  inspection  at  the 
purchaser's  yard.  This  part  of  tbe  contract, 
however,  was  not  carried  out  literally.  Some 
controversy  having  arisen  over  the  first  of 
the  deliveries,  an  Inspector  was  placed  by 
the  purchaser  In  the  defendant's  yard  at 
Aberdeen,  and  tbe  lumber  was  inspected  be- 
fore or  at  the  time  it  was  loaded  for  ship- 
ment. It  also  appeared  that  during  the 
course  of  the  shipments  an  officer  of  the 
defendant  went  to  Seattle  <m  a  few  occasions 
to  check  up  the  deliveries  with  the  pur- 
chaser. 

It  was  also  alleged  in  an  affidavit  of  an 
officer  of  the  relator  that  the  defendant  bad 
at  the  time  of  the  commencement  of  the 
action  a  quantity  of  Iuml>er  near  a  creosoting 
plant  in  the  dty  of  Seattle,  which  it  held 
for  removal  or  sale;  that  It  had  during  the 
months  March,  April,  and  May  of  the  year 
1920  employed  and  paid -agents  and  repre- 
sentatives to  tally  and  inspect  lumber  be- 
longing to  it  then  in  King  county,  which  was 
shipped  by  it  from  its  mill  at  Aberdeen  to 
that  county  for  delivery ;  and  that,  after  the 
defendant  closed  its  office  tor  the  transaction 
of  business  in  King  county,  It  Immediately 
employed  the  Pacific  Lumber  Agency,  a  cor- 
poration having  and  maintaining  offices  for 
the  transaction  of  iHisiness  in  King  county, 
to  act  as  its  agent  and  representative  In 
that  county.  These  allegations  are  denied 
by  affidavits  filed  by  the  defendant's  officers, 
and  the  allegation  that  it  employed  the  Pa- 
cific Lumber  Agency  to  act  as  its  agent  and 
representative  is  also  denied  in  an  affidavit 
of  an  officer  of  that  company. 

By  the  terms  of  the  statute  (Bern.  Code, 
i  206)  the  defendant  is  subject  to  suit  In  a 
transitory  action  in  any  county  of  the  state 
where  it  transacts  business,  or  transacted 
business  at  the  time  the  cause  of  action 
arose,  or  in  any  county  In  which  it  has  an 
office  for  the  transaction  of  business,  or  in 
any  county  where  a  person  resides  upon 
whom  process  against  It  may  be  served,  and 
the  question  presented  is  whether  the  record 
shows  the  existence  of  either  of  these  con- 
ditions. 

On  the  disputed  questions  of  fact  we  are 
dear  that  the  decided  weight  of  the  evidence 
is  with  tbe  defendant.  It  is  dear,  also, 
that  the  defendant  did  not  have  an  office 
for  the  transaction  of  business  in  the  county 
of  King  at  the  time  the  cause  of  action  arose, 
and  that  no  pers<»  resided  therein  at  the 
time  of  the  commencement  of  the  action  on 
whom  process  against  it  could  be  served. 
There  is  left,  therefore,  only  the  question 
whether  the  dealings  of  the  defoidant  with 
the  Ames  Shipbuilding  &  Dry  Dock  Com- 
pany constituted  the  transaction  of  business 
by  it  in  the  county  of  King,  within  the  mean- 
ing of  the  statute.  That  the  mere  shipment 
of  lumber  to  the  company  named  from  the 


Digitized  by 


Google 


Wasb.) 


MADDOX  T.  IXDUSTBIAL  INStmANCE  C0HHI8SI0N 
<1M  P.) 


231 


defoidanfs  mill  at  Aberdeen  to  the  com- 
pany's place  of  business  In  King  county, 
althongb  subject  to  Its  inspection  on  arrlTal, 
would  not  be  the  transaction  of  business  In 
that  county,  we  are  clear.  As  the  defend- 
ant's counsel  well  say,  a  contrary  rule  would 
subject  the  mill  company  to  suit  in  any  coun- 
ty In  the  state  to  which  it  ships  lumber,  as 
lumber  Is  almost  uniformly  shipped  subject 
to  the  condition  that  is  complies  in  quality 
and  kind  to  the  terms  of  the  order,  which  of 
itself  implies  inspection  by  the  purchaser. 
There  Is,  of  course,  a  distinction  between  the 
instant  case  and  the  general  instances  cited, 
as  In  the  one  the  purchaser's  inspection  18 
probably  conduslTe  as  between  the  parties, 
while  In  the  others  the  purchaser's  inspec- 
tion is  not  so.  Tet  the  govemlng  principle 
must  be  the  same.  If  the  one  constitutes 
a  transaction  of  business  at  the  place  to 
which  the  lumber  is  shipped,  the  other  must 
of  necessity  do  so  likewise. 

There  remains,  then,  the  question  whether 
the  visits  made  by  the  officers  of  the  de- 
fendant to  tlie  shipbuilding  company's  of- 
fices In  King  county  for  the  purpose  of  cheek- 
ing op  deUveries  constitutes  a  doing  of  busi- 
ness In  King  county.  But  these  acts,  as 
shown  by  the  record,  were  only  occasional 
or  casual.  It  was  shown  that  it  happened 
not  more  than  three  or  four  times  during 
the  course  of  the  delivery  of  the  lumber.  As 
we  said  In  Rich  t.  Chicago,  B.  ft  B.  B.  Go., 
34  Wash.  17,  74  Pac.  1008,  a  corporation,  to 
be  within  the  rule,  must  transact  within  the 
county  swne  substantial  part  of  its  ordinary 
baatnesB,  continuous  in  the  sense  that  it  is 
distinguished  from  merely  casual  or  occa- 
sional transactions.  Clearly,  these  acts  were 
not  part  of  the  defoidant's  ordinary  busl- 


The  relator  lays  stress  on  that  part  of  the 
contract  between  the  defendant  and  the 
ship  company  which  relates  to  creosotlng 
certain  of  the  lumber.  But  an  inspection  of 
the  contract  shows  that  the  defendant  did 
not  undertake  the  performance  of  this*  work, 
nor  make  the  ship  company  Its  agent  to  per- 
form the  work  for  it  The  work  was  to  be 
done  by  the  purchaser  to  its  own  satisfac- 
tion; the  defendant  agreeing  only  that  the 
cost  thereof  should  be  applied  on  the  purchase 
price  of  the  account  as  a  whole.  It  neither  per- 
formed the  actual  work  nor  authorized  the 
purchaser  to  perform  the  work  for  it.  Its 
agreement  to  pay  the  cost  of  the  work  could 
In  no  sense  be  the  doing  of  business  in  the 
county  where  the  work  was  performed. 

It  is  needless  to  review  the  cases  dted 
by  the  relator.  In  none  of  them  were  the 
facts  here  shown  presented,  nor  do  any  of 
them  sustain  the  principle  for  which  the 
rdator  here  contends. 


The  alternative  writ  heretofore  issued  Is 
quashed,  and  a  peremptory  writ  denied. 

HOLCOMB,  C.  J.,  and  PAJRKER,  BRIDG- 
ES, and  MACKINTOSH,  JJ.,  concur. 


ai3  Wash.  187) 

MADDOX  V.   INDUSTRIAL    INSURANCE 
COMMISSION    OF  WASHINGTON. 

(No.   16044.) 

(Snpreme  Court  of  Washington.    Nov.  17, 
1920.) 

I.  Master  and  servant  4=9417(5)— Evidenoe  ad- 
missible under  oomplalnt  on   appeal    under 
Compensation  Act. 
On  compensation  claimant's  informal  and 
summary  appeal  under  Rem.  Code  1915,  {  0004 
—20,  from  a  decision  of  the  Industrial  Insur- 
ance Commission,  evidence  that  he  was  suffer- 
ing from  a  particular  disorder  cnnsed  by  the 
injury  so  as  to  entitle  him  to  a  liigher  award 
is  not  objectionable  merely  on  the  theory  that 
the  fact  is  not  alleged  in  the  complaint  on  file. 

2.  Master  and  servant  4=3417(9)— Dismissal  of 
compensation  claimant's  appeal  precludes  sec- 
ond action  under  appeal  notioe. 
A.  compensation  claimant  appealing-  to  the 
superior  court  pursnant  to  Rem.  Code  1916,  | 
6604—20,  who  takes  a  voluntary  nonsuit,  on 
objection  to  the  introduction  of  evidence  under 
the  complaint,  the  cause  being  dismiased  with- 
out prejudice,  cannot  thereafter  bring  a  second 
action  under  the  original  notice  of  appeal,  be- 
cause the  dismissal  was  a  dismissal  of  bis  ap- 
peal from  the  award,  which  was  also  affirmed 
by  the  dismissal. 

Department  2. 

Appeal  from  Superior  Court.  Pierce  Coun- 
ty; John  D.  Fletcher,  Judge. 

Proceeding  under  the  Workmen's  Compen- 
sation Act  by  John  F.  MaddoZi  employe,  who 
was  aUowed  compensation  by  the  Industrial 
Insurance  Commission  of  the  State  of  Wash- 
ington. Claimant  gave  notice  of  appeal  to 
the  superior  court,  filed  a  complaint  therein, 
the  cause  was  dismissed  without  prejudice^ 
and  claimant  thereafter  assiuning  to  be  pro- 
ceeding under  the  same  notice  of  appeal,  filed 
a  summons  and  complaint  in  a  new  cause,  and 
from  Judgment  of  dismissal  thereof,  he  ap- 
peals.  Affirmed. 

P.  li.  Pendleton,  of  Tacoma,  for  appellant 
Lindsay   L.    Thompson,   of   Olympla,    and 

Frank  P.  Chrlstensen,  of  Friday  Harbor,  for 

respondent 

QX>LMAN,  J.  In  January,  1918,  appellant 
was  injured  while  engaged  In  an  extrahazard- 
ous occupation,  and  thereafter  filed  a  claim 
for  compensation,  under  the  Workmen's  Com- 
pensation Act  (Rem.  Code  1916,  {§  6601—1  to 
6604 — 82),  with  the  respondent  commission. 
On  October  23, 1918,  the  commission  classified 
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the  case  as  one  of  permanent  partial  disability  t 
and  allowed  the  appellant  the  compensation  | 
provided  by  law  therefor.  Thereafter  the 
cause  was  reop«ied,  again  considered,  and 
on  October  21, 1919,  a  final  order  was  made  to 
the  effect  that  the  original  classification  was 
■correct  Three  days  later  appellant  gave  no- 
tice of  appeal  from  such  final  order  to  the 
superior  court  of  Pierce  county,  and  filed  a 
complaint  therein,  the  cause  being  doclteted 
as  No.  45079.  This  cause  came  on  for  trial  In 
the  superior  court  on  February  10,  1920.  In 
his  opening  statement  counsel  for  appellant 
represented  that  appellant  was,  and  prior  to 
tl{e  final  order  of  the  commission  had  been, 
suffering  from  traumatic  neurasthenia,  which 
entitred  him  to  a  higher  award  than  that 
which  had  been  made,  wherenpon  counsel  for 
tl^  commission  objected  to  the  statement  and 
to  the  introduction  of  any  evidence  thereun- 
der upon  the  ground  that  the  complaint  In  the 
cause  did  not  allege  that  appellant  was  suCTer- 
Ing  from  any  such  disorder.  So  far  as  here 
appears,  prior  to  any  ruling  on  such  objection 
and  without  asking  leave  to  amend,  appel- 
lant asked  for  a  voluntary  nonsuit  without 
prejudice,  and  the  courts  In  pursuance  of  such 
request,  entered  an  order  dismissing  the  catise 
without  prejudice. 

Thereafter,  assuming  to  be  still  proceeding 
under  the  notice  of  appeal  from  the  final  or^ 
der  of  the  commission,  which  was  served  on 
October  24,  1919,  appellant  on  March  10, 1920, 
filed  a  summons  and  complaint  in  a  new 
cause,  which  was  docketed  as  No.  45669,  and 
In  due  course  the  commission  answered  there- 
to, setting  up,  among  other  defenses,  that  by 
the  voluntary  dismissal  of  the  former  cause 
appellant  had  in  fact  and  in  law  dismissed  his 
appeal  from  the  final  order  of  the  commission, 
and  that  no  other  appeal  having  been  taken 
within  20  days  after  the  making  of  the  final 
order  by  the  commission,  or  at  all,  and,  the 
time  for  appeal  having  expired,  the  court 
was  without  jurisdiction  to  entertain  the  ac- 
tion. The  cause  came  on  for  trial,  and  re- 
spondent objected  to  the  introduction  of  any 
evidence  for  the  reasons  set  forth  in  its  an- 
swer, and,  the  objection  being  sustained,  the 
action  was  dismissed,  from  which  result  this 
appeal  is  prosecuted. 

[1,  2]  The  statute  under  which  appellant  as- 
sumes to  act,  and  the  only  statute  providing 
for  appeals  from  an  award  by  the  commission 
In  subh  cases,  is  Rem,  Code,  |  6604—20,  which, 
so  far  as  is  here  applicable,  reads  as  follows: 
■  "Any  employer,  workman,  beneficiary,  or  per- 
son feeling  aggrieved  at  any  decision  of  the 
department  affecting  bis  interests  under  this 
act  may  have  the  same  reviewed  by  a  proceeding 
for  tliat  purpose,  in  the  nature  of  an  appeal, 
initiated  in  the  superior  court  of  the  county  of 
his  residence.  •  •  •  The  proceedings  in 
every  such  appeal  shall  be  informal  and  sum- 
mary, but  fall  opportunity  to  be  heard  shall  be 


had  before  judgment  is  pronounced.  No  snch 
appeal  shall  be  entertained  unless  notice  of 
appeal  shall  have  been  served  by  mail  or  per- 
sonally upon  some  member  of  the  commission 
within  twenty  days  following  the  rendition  of 
the  decision  appealed  from  and  commuQicatlon 
thereof  to  the  person  affected  there- 
by.   •    •   •" 

It  will  be  noted  that  the  statute  expressly 
provides  that  the  proceedings  on  the  appeal 
shall  be  informal  and  summary,  and  if  any 
written  pleadings  are  contemplated,  which  Is 
at  best  doubtful,  the  court  should  be  extreme- 
ly liberal  in  construing  them.  In  permitting 
the  introduction  of  testimony  thereunder,  and 
in  the  granting  of  leave  to  amend  at  any  stage 
of  the  proceedings,  to  the  end  that  "full  op- 
portunlty  to  be  heard  shall  be  had  before 
judgment  Is  pronounced,"  as  the  statute  ex- 
pressly commands. 

It  follows  that  in  the  first  hearing  before 
the  court  the  objection  made  on  behalf  of  the 
commission  was  ill  founded,  and  should,  arid 
no  doubt  would,  have  been  overruled  by  the 
court  had  appellant  waited  for  such  ruling, 
but,  acting  upon  his  own  Judgment  as  to  the 
force  of  the  objection,  counsel  for  appellant 
voluntarily  dismissed  the  action  without  prej- 
udice.   Was  such  a  dismissal  a  dismissal  of 
his  appeal?    We  think  this  question  must  be 
answered  In  the  affirmative,  because  the  ap- 
peal was  the  only  thing  which  was  pending. 
Appellant  had  no  cause  of  action  of  which  the 
court  had  original  jurisdiction.    State  ex  rel. 
Davis-Smith  Co.  v.  Clausen,  65  Wash.  156, 117 
Pac.  1101.  37  L.  E.  A.  (N.  S.)  466 ;    State  T. 
Mountain  Timber  Co.,  75  Wash.  581, 135  Pac 
645,  L.  R.  A.  1917D,  10.    The  commlssioD  had 
exclusive  jurisdiction,  and  appellant  had  only 
the  right  of  appeal  from  its  order.    HaTing 
exercised  that  right,  the  only  thing  pending 
In  the  superior  court  was  the  appeaL     The 
only  thing  which  was  there  to  be  dismissed 
was  the  appeal,  and  appellant's  request  for  a 
dismissal  oould   apply  to  the  appeal   only. 
That  the  order  was  made  without  prejudice 
could  reserve  only  the  right  to  prosecute  a 
subsequent  appeal  had  there  been  such  taken 
within  the  20  days  provided  by  statute.    Ai>- 
pellant's  sole  and  only  appeal  having  been  dis- 
missed, and  the  superior  court  having  no  orig- 
inal jurisdiction  In  such  cases,  there   was 
nothing  before  the  court  in  this  case  to  wMch 
its  jurisdiction  could  attach.    Moreover,  the 
dismissal  of  the  appeal,  although  voluntary, 
amounts  to  an  affirmance  of  the  judgment  ap- 
pealed from  if  no  subsequent  appeal  la  pend- 
ing.   Post  V.  City  of  Spokane,  28  Wash.  701, 
69  Pac.  371,  1104;    Eawabe  v.  Conthiental 
Life  Ins.  Co.,  99  Wash.  214, 169  Pat  829. 

The  Judgment  appealed  from  is  affirmed. 

EOLCOMB,  O.  J.,  and  MOTJMT,  MITCH- 
ELL, and  MAIN,  JJ.,  concur. 
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flowed  existed  by  permit  from  the  city,  and 
did  not  liave  gates  or  doors  to  dose,  held  not 
sufficient  pleading  or  proof  of  contributory  neg- 
ligence; there  being  no  allegation  or  proof 
that  plaintiff  bad  any  duty  to  maintain  audi 
doors  or  gates. 


(113  Waab.  9S) 

RAINIER  HEAT  &  POWER  CO.  v.  CITY  OF 
SEATTLE.    (No.  15806.) 

(Supreme   Court    of    Washington.    Nor.    6, 
1920.) 

1.  Waters  and  water  courses  ^=3208— Land' 
owners  held  net  estopped  from  recovering 
from  city  for  damage  from  water  from  break 
In  water  main. 

Landowners'  petition  to  city  for  elevation 
of  street  grade  in  which  they  bound  themselves 
to  employ  the.  contractor  who  performed  work 
for  the  city  to  fill  in  their  property  in  the  event 
that  they  decided  to  have  property  filled  in  did 
not  estop  owner  of  property  below  level  of 
elevated  grade,  and  who  did  not  have  property 
'filled  in,  from  recovering  from  city  damage  to 
pnqterty  from  water  on  break  in  water  main. 

2.  Mnnloipal  corporations  «=>668— Owner  ot 
land  on  street  has  right  to  excavate  and 
place  heat  and  power  plant  In  basement. 

An  owner  of  land  lying  level  with  the  street 
grade  has  the  right  to  excavate  a  basement  3U 
feet  deep  and  place  in  the  bottom  a  heat  and 
power  plant 

8.  Evidence  (8=>448— Parol  evidence  not  admis- 
aible  to  explain  unamblgiious  Judgment 
Parol  evidence  is  inadmissible  to  explain 
what  was  litigated  in  a  proceeding  or  what 
was  determined  by  the  Judgment  rendered 
theretn,  where  Judgment  is  plain  and  unambig' 
nous. 

4.  Waters  and  wafer  eourses  «=>208— Mainte- 
nance of  heat  and  power  plant  below  street 
level  held  not  contributory  negligence. 

Maintenance  of  heat  and  power  plant  at 
a  level  of  30  feet  below  the  street  grades  held 
not  contidbntory  negligence  precluding  power 
company  from  recovering  damages  from  water 
on  banrting  of  water  main,  since  the  company 
was  not  required  to  anticipate  danger  from  such 
■onrce. 

5.  Negligence  «=»70— Anticipation  of  nonper- 
formance of  duty  unnecessary. 

In  the  absence  of  reasonable  ground  to  think 
otherwise,  it  is  not  negligence  for  one  to  as- 
sume that  he  is  not  exposed  to  danger  from 
violation  of  law  or  duty  by  another. 

8.  Waters  and  water  courses  «=»209— Whether 
owner  of  property  below  level  of  street  was 
■egllgent  In  not  providing  drains  held  for  Jury. 
In  action  against  city  for  damage  to  plain- 
tiff's property  from  water  on  bursting  of  water 
main,    whether    plaintiff's    failure    to    provide 
drains  required  by  city  ordinances  for  the  car- 
rying off  of  water  was  contributory  negligence 
lield  for  Jury,  since   such  drains  might   have 
carried   off  the  water  and  prevented   or   les- 
sened the  damage. 

7.  Waters  and' water  eourses  «=>209— Allega- 
tion and  proof  as  to  contributory  negligence 
to  maintenance  of  tunnel  held  Insufficient. 

In  action  by  heat  and  power  company 
against  dty  for  damage  to  plaintiff's  plant  sit- 
nated  below  level  of  street  grades  from  water 
on  bursting  of  water  main,  allegation  and  proof 
that  plaintiff's  tunnel   into   which   water   had 


8.  Negligence  <&=>I4I  (5)— Instruction  on  con- 
tributory negligence  held  erroneo)i8. 

Instruction  that  plaintiff  could  not  recover 
if  it  was  guilty  of  any.  act  of  negligence  Which 
"contributed  in  any  manner  to  the  damages" 
held  erroneous,  in  that  the  contributory  negli- 
gence may  not  have  been  the  proximate  cause 
of  the  damage  and  still  might  have  been  a 
slight  condition  contributing  to  the  damage  in 
some  manner,  in  which  case  the  negligence 
would  not  prevent  recovery. 

9.  Waters  and  water  courses  «=3208— Break- 
ing of  water  main  held  In  Itself  evidence  of 
want  of  oare  by  city. 

In  action  against  a  dty  for  damage  to 
plaintiff's  property  from  water  on  bursting  of 
water  main,  the  mere  fact  that  the  water  main 
broke  was  in  itself  evidence  of  want  of  care 
on  part  of  the  dty  in  maintaining  it,  where 
the  water  main  was  under  great  pressure  by 
reason  of  the  high  bead  of  water. 

10.  Appeal  and  error  (e=>l068(l)— Instmotlon 
held  harmless  In  view  of  finding. 

Instruction  that  certain  fact  was  not  proof 
of  negligence  of  defendant  held  harmless  where 
defendant  was  found  negligent. 

11.  Waters  and  water  courses  (S=>208— Failure 
to  provide  drains  will  not  preclude  recovery 
If  drains  would  not  have  prevented  damage. 

The  failure  of  owner  of  land  below  level  of 
street  grades  to  provide  drains  required  by 
ordinance  would  not  prevent  recovery  from 
dty  for  damage  caused  by  water  on  bursting  of 
water  main  if  the  flood  of  water  was  so  great 
that  no  proper  drains  could  have  taken  care 
of  the  water  and  prevented  or  lessened  the 
damage. 

En  Banc. 

Appeal. from  Superior  Conrti  King  Coun- 
ty; John  S.  Jurey,  Judge. 

Action  by  the  Rainier  Heat  &  Power  Com- 
pany against  City  of  Seattle.  From  Judg- 
ment for  plaintiff  giving  it  insnfflcient  relief, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

Griffin  &  Oriffln,  of  Seattle,  for  appellant. 
Walter  F.  Meier  and  Robt  H.  Bvans,  both 
of  Seattle,  for  respondent 

PARKER,  J.  The  plaintiff  commenced  this 
action  In  the  superior  court  for  King  county, 
seeking  recovery  of  damages  which  it  claims 
to  have  suffered  as  a  result  of  the  negligence 
of  the  defendant  dty,  in  that. the  dty  care- 
lessly and  negligently  maintained  one  of  its 
large  water  mains  in  such  unsafe  condition 
that  it  broke,  and  caused  the  property  of 
plaintiff  to  be  flooded,  which  damaged  Ita 
plant  and  the  foimdations  of  its  buildings. 
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A  trial  upon  the  merits  resulted  in  verdict 
and  Judgment  in  favor  of  tbe  plaintiff  award- 
ing It  recovery  in  the  sum  of  ^00.  The 
plaintiff,  deeming  Itself  aggrieved  by  the  ver- 
dict and  judgment  In  that  the  amount  of  re- 
covery so  awarded  to  it  Is  Inadequate,  has 
appealed  therefrom  to  this  court 

At  the  time  in  question  the  city  maintain- 
ed, a  few  feet  under  the  surface  of  the  street 
at  the  Intersection  of  Weller  street  and  Sixth 
Avenue  South,  a  large  water  main.  The 
main  at  that  point  was  under  a  head  pressure 
of  over  200  feet.  It  had  apparently  been  laid 
in  ground  over  what  was  formerly  tldeland, 
and  Just  under  It  at  that  point  was  an  aii 
pile,  which  seems  to  have  contributed  to 
the  .breaking  of  the  main,  by  the  latter  set- 
tling down  upon  It  The  main  broke  so  as  to 
let  the  entire  flow  of  the  water  therein  es- 
cape. In  its  escape  the  water  tore  up  a  large 
section  of  the  street  pavement,  some  30  feet 
or  more  across,  overflowed  into  and  under 
the  adjacent  buildings  and  plant  of  appellant^ 
causing  an  amount  of  damage  thereto  far  in 
excess  of  the  amount  awarded  by  the  Jury. 
Tbe  award  was  manifestly  made  upon  the 
theory  that  the  city  had  successfully  main- 
tained its  affirmative  defenses  as  to  most  of 
the  damage,  and  tbat  appellant  was  entitled 
to  compensation  for  only  a  small  portion  of 
the  damage  it  actually  suffered. 

It  Is  contended  in  appellant's  behalf  that 
the  trial  court  erred  in  overruling  the  de- 
murrer to  the  city's  first  affirmative  defense, 
and  also  in  submitting  that  defense  to  the 
Jury.  It  is  of  Uttle  moment  here  whether  we 
test  the  ruling  of  the  court  as  to  the  suffi- 
cimcy  of  this  defense  by  the  language  of  the 
answer  or  by  the  evidence  introduced  upon 
the  trial  in  its  support  The  facts  touching 
this  defense  may  be  summarized  as  follows: 
Since  prior  to  the  year  1905  there  has  been 
maintained  by  appellant  and  its  predecessor 
In  interest,  upon  the  block  bounded  on  the 
south  by  Weller  street  and  on  tbe  east  by 
Sixth  Avenue  South,  a  beat  and  power  plant 
The  plant  was  originally  constructed  upon 
ground  lying  but  a  few  feet  above  Udewater, 
the  machinery  being  Installed  for  the  most 
part  upon  that  level,  and  has  been  so  main- 
tained up  to  the  present  time.  In  October, 
1905,  the  owner  of  the  plant  and  the  land 
occupied  by  it  tbe  owner  of  the  other  dam- 
aged property  here  in  question,  and  tbe  own- 
ers of  a  large  amount  of  other  property  in 
the  neighborhood  petitioned  the  city  to  in- 
stitute and  prosecute  eminent  domain  pro- 
ceedings looking  to  the  raising  of  the  grades 
of  the  streets  in  tbe  neighborhood,  and  im- 
proving them  at  the  proposed  higher  grades. 
This  petition  contemplated  the  raising  of  the 
grades  of  the  streets  Imnrediately  adjoining 
the  plant  and  other  property  here  in  ques- 
tion approximately  30  feet,  which  would 
leave  the  ground  floor  of  the  plant  about  that 
distance  below  the  level  of  the  adjoining 
street    The  petition  contemplated  that  tbe 


acquiring  of  the  necessary  rights  by  emlnoit 
domain  proceedings  on  the  part  of  tbe  dty 
and  the  making  of  the  physical  improvements 
of  tbe  streets  at  the  new  grades  should  be 
paid  for  by  special  assessment  against  the 
property  in  the  proposed  district  benefited 
thereby.  Among  other  stipulations  in  the  pe- 
tition are  the  following: 

"The  undersigned,  in  signing  tbis  petition, 
hereby  expressly  reserve  the  right  to  claim  a 
just  compensation  for  the  damages  to  their 
property  caused  by  the  grading  and  regrading 
of  the  streets  embraced  in  the  district    •    •    • 

"The  dty  of  Seattle,  in  entering  into  a  con- 
tract for  the  performance  of  the  said  improve- 
ment, shall  insert  therein  a  provision  for  and 
on  behalf  of  any  owner  of  property  within  the 
limits  of  the  district  as  set  forth  above  who 
may  desire  the  same  to  be  excavated  or  filled 
to  an  even  grade  with  the  streets  abutting  the 
same  at  the  time  said  streets  are  graded  or 
regraded,  and  at  the  price  bid  by  the  contractor 
for  the  excavation  and  filling  of  the  streets 
embraced  in  said  district;  provided  that 
where  private  property  is  to  be  filled,  the  own- 
er may  require  that  said  property  be  not  filled 
above  a  specified  height  for  the  construction 
of  a  basement  therein. 

"Third.  That  the  undersigned  do  hereby  sev- 
erally stipulate  that  all  private  property  belong- 
ing to  them  within  the  limits  of  the  said  dis- 
trict may  be  excavated  or  filled  by  said  con- 
tractor as  hereinabove  provided,  and  they  do 
further  severally  agree,  npon  demand  of  said 
contractor  after  the  execution  of  the  contract 
between  said  contractor  and  the  city,  to  enter 
into  a  written  contract  with  said  contractor 
for  the  performance  of  said  excavation  or  fiU- 
ing,  as  may  be  required  by  the  owner,  at  the 
prices  bid  by  said  contractor  per  cubic  yard  for 
the  grading  of  the  streets  embraced  in  said 
district    •    •    * 

"It  is  expressly  understood  and  agreed  that 
the  city  of  Seattle  shall  in  no  wise  be  held  re- 
sponsible for  the  carrying  out  of  any  agree- 
ment which  may  be  made  between  the  contrac- 
tor and  the  owners  of  private  property  within 
the  district  for  the  excavations  and  fills  there- 
on, as  hereinabove  set  forth;  it  being  express- 
ly understood  and  agreed  that  such  stipulations 
shall  be  entered  into  by  the  dty  of  Seattle 
with  the  contractor  for  the  improvement  sole- 
ly for  and  on  behalf  of  and  for  the  use  and 
benefit  of  the  private  owners  interest- 
ed.   •    •    •" 

Thereafter,  in  compliance  with  the  peti- 
tion, the  dty  council  passed  ordinances  es- 
tablishing the  proposed  new  higher  grades  of 
the  streets,  authorizing  the  prosecution  of 
eminent  domain  proceedings  by  the  dty  to 
acquire  the  rlgfit  to  damage  abutting  property 
by  the  raising  of  the  street  grades,  Indud- 
Ing  necessary  slopes  and  fills  upon  abutting 
property  to  retain  the  street  grades,  and  pro- 
viding for  the  making  of  the  Improvement. 
It  was  provided  In  the  ordinance  providing 
for  the  construction  of  tbe  improvement  that 
it  should  be  made  in  accordance  with  the 
stipulations  contained  in  the  property  own- 
ers' petition  therefor.  Thereafter,  In  April. 
1906,  the  dty   commenced  in   the  superior 
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court  for  King  county  eminent  domfiin  pro-  establishing  the  new  grades  and  providing 

by 


ceedings  looking  to  the  acquisition  by  the 
city  of  the  necessary  rights  to  enable  it  to 
lawfully  proceed  with  the  improvement, 
which  proceedings  resulted  in  Judgments 
awarding  compensation  to  numerous  owners 
of  property  which  would  be  damaged  by  the 
making  of  the  improvement,  among  others 
awarding  to  the  owner  of  the  block  upon 
which  the  heat  and  power  plant  was  situated 
$14,500  as  damages  resulting  to  that  block  by 
the  raising  of  the  grade  of  the  adjoining 
streets.  The  rights  acquired  by  the  dty  by 
the  terms  of  that  Judgment  are  stated  there- 
in as  followa: 

"Upon  payment  to  said  regpondents,  or  into 
the  registrar  of  the  court,  of  said  amonnts  and 
the  taxable  costs  of  these  proceedings,  if  any, 
the  petitioner,  the  dty  of  Seattle,  shall  be  en- 
titled, at  any  time  thereafter,  to  grade  and  re- 
grade  said  streets,  avenues,  alleys  and  ap- 
proaches thereto,  and  to  enter  into  possession 
of  said  premises,  or  such  portion  Uiereof  as 
may  be  necessary,  in  the  constmction  of  said 
improvements,  as  provided  for  in  said  ordi- 
nance." 

Thereafter,  in  April,  1907,  the  dty  having 
paid  the  awards  of  the  eminent  dcnnaln  Judg- 
ment, it  entered  into  a  contract  for  the  physi- 
cal Improvement  of  the  streets  at  the  level  of 
the  new  grades,  and  In  the  carrying  on  of  the 
work  took  possession  of  and  damaged  pri- 
vate property  as  It  was  adjudged  entitled  to 
do  in  the  eminent  domain  Judgment.  The 
city  did  not  take  possession  of,  nor  in  the 
least  interfere  with,  the  possession  and  full' 
enjoyment  by  the  owner  of  the  portion  of  the 
block  occupied  by  the  power  plant  We  think 
It  is  also  plain  that  the  city  did  not  acquire 
by  the  eminent  domain  Judgment  any  right  to 
take  or  damage  that  particular  portion  of  the 
block.  Testimony  was  introduced  on  behalf 
of  the  dty  with  a  view  of  showing  that  the 
award  in  the  eminent  domain  proceedings 
made  to  the  owner  of  the  lahd  on  which  the 
plant  was  situated  was  measured  by  the  ex- 
pense appellant  would  be  put  to  in  raising  the 
plant  to  the  same  level  relative  to  the  new 
street  grades  as  it  was  to  the  original  street 
grades ;  that  the  owner,  in  effect,  agreed  to 
so  raise  the  level  of  the  plant ;  and  that  had 
he  done  so  following  the  Improvement  of  the 
streets  at  the  new  grades  the  flooding  of  the 
plant  would  not  have  occurred.  This  testi- 
mony, together  with  the  stipulations  in  the 
petition  of  the  property  owners  for  the  rais- 
ing and  Improving  of  the  streets,  and  the  con- 
demnation Judgment,  it  was  dalmed  by  coun- 
sel for  the  dty,  woi^ed  an  estoppel  against 
the  then  owner,  and  appellant,  his  successor 
in  interest,  to  successfully  claim  damages  in 
this  action  for  the  flooding  of  the  plant. 

[1-3]  We  think  there  is  nothing  for  the 
city's  daim  of  estoppel  to  rest  upon  save  the 
stipulations  in  the  petition  signed  by  appel- 
lants' predecessor  in  Interest,  the  conditions 


for  the  improvement  of  the  streets  at  the 
new  grades,  and  the  Judgment  rendered  in 
the  eminent  domain  proceedings.  We  have 
noticed  every  stipulation  and  provision  to  be 
found  in  the  petition,  ordinances,  and  emi- 
nent  domain  Judgment  which  might  in  the 
slightest  measure  suggest  that  the  owner  of 
the  plant  agreed  to  raise  its  level  or  desist 
from  maintaining  It  as  originally  constructed. 
The  owner  plainly  did  not  so  agree  in  the 
stipulations  found  in  the  petition  which  be 
signed.  He  bound  himself  no  further  as  to 
the  filling  of  his  property  than  that  he  would 
employ  no  one  else  to  do  such  filling.  As  to 
whether  or  not  the  owner  would  have  audi 
work  done,  or  the  extent  to  which  he  would 
have  such  work  done,  was  dearly  left  to  his 
own  choosing.  Spedal  care  seems  to  have 
been  taken  by  the  petitioning  owners  to  avoid 
any  ag^reement  between  them  and  the  dty, 
save  only  that  the  dty  should  make  such  con- 
tract for  the  excavating  or  filling  of  thdr 
property  with  the  dty's  contractor  at  the 
price  the  dty  should  contract  with  its  am- 
tractor.  It  Is  plainly  stated  in  the  i>etition 
that  sudi  stipulation  should  be  inserted  in 
the  contrad  entered  into  by  the  cVty  with  the 
contrador  "solely  for  and  in  behalf  of  and 
for  the  use  and  benefit  of  the  private  owners 
interested."  It  is  equally  plain  that  th» 
eminent  domain  Judgment  does  not  touch  the 
question  of  the  owner  of  the  plant  being  un- 
der any  obligation  whatever  to  raise  it  to  the 
mgher  level ;  in  other  words,  the  right  of  the 
owner  of  the  plant  to  the  full  and  absolute  en- 
Joym«it  of  it,  and  the  land  which  it  occupied, 
was  not  in  the  least  impaired  by  the  i)etl- 
tlon,  ordinance,  or  eminent  domain  Jddgment. 
The  owner's  title  and  right  of  enjoyment  of 
sndi  land  and  plant  remained  as  absolute  at 
the  level  of  30  feet  or  more  below  the  new 
street  as  at  the  level  of  the  new  street  g^des. 
We  think  that  the  most  dementary  prindplea 
of  real  property  law  render  It  plain  that  an 
owner  of  land  lying  level  with  the  street 
grade  would  be  clearly  within  bis  legal  rights 
in  excavating  a  basement  30  feet  deep  and 
pladng  In  the  bottom  of  it  such  a  plant  as 
the  one  here  in'  question,  so  long  as  he  did  not 
disturb  the  lateral  support  which  the  dty 
would  be  entitled  to  in  maintaining  its  street 
at  the  established  grade.  We  are  of  the  opin- 
ion that  the  dty's  first  affirmative  defense  is 
wholly  without  support  as  an  estoppel ;  that 
the  trial  court  erred  in  submitting  that  de- 
fense to  the  consideration  of  the  Jury,  and 
also  erred  in  the  giving  of  all  of  its  instruc- 
tions touching  that  defense.  We  have  ig- 
nored the  oral  evidence  introduced  In  the 
dty's  behalf  which  it  is  dalmed  by  counsel 
supports  its  first  affirmative  defense,  for  the 
reason:  First,  that  even  tf  sndi  evidence 
was  admissible  it  did  not  materially  tend  to 
support  the  defense;  and,  second,  for  the 
reason  that  we  rcigard  it  as  wholly  inadmis- 


ot  the  same  Import  found  in  the  ordinances '  Slble  touching  that  defense,  since  the  record 
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In  the  eminent  domain  proceedings,  includ- 
ing the  judgment,  be  plain  and  unambiguous, 
as  to  the  rights  that  the  city  acquired  by  that 
Judgment,  and  there  Is  therefore  no  occasion 
'for  the  recelying  of  oral  evidence  in  explana- 
tion of  what  was  litigated  in  that  proceeding, 
or  what  was  determined  by  the  Judgment 
rendered  therein. 

It  is  contended  in  behalf  of  appellant  that 
the  court  erred  in  submitting  for  the  consid- 
eration of  the  Jury  the  city's  second  afflrma- 
tlve  defense,  which  was,  in  substance,  that  of 
contributory  negligence  in  three  particulars: 
(1)  In  that  the  appellant  was  negligent  in 
maintaining  Its  heat  and  power  plant  at 
such  a  low  level  below  the  established  street 
grades;  (2)  In  that  appellant  so  maintained 
its  idant  without  proper  drains  being  provid- 
ed to  enable,  the  water  to  freely  flow  there- 
from, and  that  Iiad  appellant  provided  proper 
drains  no  damage  would  have  resulted  to  its 
plant;  and  (8)  in  that  tlie  appellant  main- 
tained In  a  negligent  manner  a  tunnel  across 
and  under  Sixth  avenue,  connecting  two  of 
Its  buildings  on  opposite  sides  of  the  street, 
through  which  the  water  flowed  to  Its  plant 
enhancing  the  damage  in  excess  of  what 
would  have  occurred  had  the  tunnel  been 
properly  constructed  and  guarded. 

[4,  C]  We  are  of  the  opinion  that  the  maltt> 
talning  of  apipellanfs  plant  at  the  level  of 
approximately  SO  feet  below  the  street  grades 
was  not  contributory  negligence,  and  that  it 
must  be  here  so  decided  as  a  matter  of  law. 
It  may  seem  that  this  was  maintaining  a 
plant  in  a  basement  of  unusual  depth,  but,  as 
we  have  already  noticed,  appellant  was  with- 
in its  legal  ri^ts  in  so  occupying  its  prop- 
er^. It  may  have  been  obliged  to  anticipate 
damage  from  the  natural  flow  of  water  and 
the  accumulation  of  surface  water,  but  mani- 
festly It  was  not  obliged  to  anticipate  danger 
from  any  such  source  as  the  bursting  of  this 
water  main.  In  29  Cyc.  516,  the  elementary 
rule  touching  appellant's  rights  in  tUs  re- 
gard Is  well  stated  as  follows: 

"The  general  rale  is  that  every  person  has 
a  right  to  presume  that  every  other  person 
will  perform  his  duty  and  obey  the  law,  and 
in  the  absence  of  reasonable  ground  to  think 
otherwise  it  is  not  negligence  to  assume  that 
he  is  not  exposed  to  danger  which  can  come  to 
him  only  from  violation  of  law  or  duty  to  such 
other  person.  Hence  failure  to  anticipate  de- 
fendant's negligence  does  not  amount  to  con- 
tributory negligence,  even  though  he  places 
his  property  in  an  exposed  or  hazardous  posi- 
tion." 

[•]  Am  to  appelant  being  guilty  of  contrib- 
utory negligence  In  that  it  failed  to  provide 
drains  as  required  by  city  ordinances  for  the 
carrying  off  of  water,  we  think  that  may  be- 
come a  question  for  the  Jury  upon  a  new 
trial,  because  It  mi^t  be  that  the  providing 
of  sadi  drains  as  the  ordinances  may  have 
required  would  have  carried  off  the  water 
coming  from  the  bursted  main,  and  prevent- 


ed or  lessened  the  damage  which  resulted  to 
appellant  It  is  true  that  upon  the  evidence 
in  this  record  there  is  strong  ground  for  ar- 
guing, as  counsel  for  appellant  do,  that  in  no 
event  could  auy  such  drains  have  carried  off 
this  flood  of  water  so  as  to  avoid  or  even  less- 
en the  damage  done  appellant  We  think, 
however,  that  question  should  be  left  for  de- 
termination upon  a  new  trial. 

[7]  As  to  appellant  being  negligent  In  not 
properly  maintaining  the  tunnel,  we  feel  con- 
strained to  hold  that  neither  the  pleadings 
nor  proof  show  any  contributory  negligence 
in  this  particular.  The  only  alleged  and  prov- 
en facts  as  to  the  tunnel  are  that  it  existed 
by  permit  from  the  city,  and  did  not  have 
doors  or  gates  to  dose  it.  There  is  no  alle- 
gation or  proof  that  appellant  had  any  duty 
to  maintain  such  doors  or  gates. 

In  view  of  our  conclusion  that  there  must 
be  a  new  trial  of  this  case,  we  deem  it  prop- 
er to  here  say  that  we  think  the  trial  court 
was  correct  in  taking  from  the  consideration 
of  the  Jury  the  third  affirmative  defense.  We 
arrive  at  this  conclusion  looking  at  the  plead- 
ings only. 

[8]  It  Is  contended  In  behalf  of  the  appel- 
lant that  the  trial  court  erred  In  Its  instmc- 
tion  to  the  Jury  as  follows: 

"*  *  *"  If  the  plaintiff  was  guilty  of  any 
act  of  negligence  alleged  against  it  in  the  an* 
swer  of  the  defendant  city  which  ooniriiuted  in 
any  manner  to  the  damaget  to  said  heating 
plant  for  which  plaintiff  sues,  it  is  your  duty 
to  deny  plaintiff  the  right  to  recover  any  oam- 
agea  to  said  heating  plant" 

We  have  Italicized  the  words  to  be  partic- 
ularly nbtlced.  This  instruction,  we  think,  is 
erroneous  under  the  decisions  of  this  court 
in  Spurrier  v.  Front  Street  Cable  Ry.  Co.,  3 
Wash.  659,  29  Pac.  346,  Cowie  v.  SeatUe,  22 
Wash.  669.  62  Pac.  121,  and  Atherton  v.  Ta- 
coma  Ry.  &  Power  Co.,  30  Wash.  395,  71  Pac. 
89;  the  Instruction  putting  upon  the  appel- 
lant a  higher  degree  of  care  than  the  law 
burdois  It  with.  Appellant's  contributory 
negligence  may  not  have  been  the  proximate 
cause  of  the  damage,  and  still  it  might  have 
been  a  slight  condition  contributing  to  the 
damage  in  some  manner.  If  its  negligence 
contributed  only  in  sudbi  small  degree,  sucb 
negligence  would  not  prevent  recovery. 

It  Is  contended  in  bebaU  of  appellant  that 
the  trial  court  erred  In  Instructing  the  Jury 
as  follows: 

**  *  *  Yon  are  Instructed  that  the  mere 
fact  that  the  water  main  broke  is  not  in  itseU 
proof  of  negligence,  but  that  negligence  charged 
must  be  shown  by  facts  entirely  independent  of 
the  fact  that  the  water  main  did  break." 

[9]  We  think  this  Instruction  is  erroneous. 
It  seems  to  us  that  a  water  main  situated  as 
this  one  was,  under  such  great  pressure  by 
reason  of  the  high  head  of  water,  suggests 
the  duty  of  a  high  degree  of  care  on  the  i>art 
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of  the  dty  In  maintaining  it,  and  that  Its 
bursting  Is  some  evidence  of  want  of  proper 
care  on  the  part  of  the  city  In  maintaining  It. 
This  ylew,  we  think,  finds  support  In  Ander- 
son T.  McCarthy  Dry  Goods  Co.,  49  Wash. 
398,  96  Pac.  825,  16  L.  B.  A.  (N.  S.)  931,  126 
Am.  St  Bep.  870,  Abrams  t.  Seattle,  60 
Wash.  356,  111  Pac  168, 140  Am.  St  Rep.  916, 
and  Lennon  v.  Seattle,  69  Wash.  447,  125 
Pac.  770. 

[II]  It  is  trae  that  this  alleged  error  prov- 
ed to  be  without  prejudice  in  view  of  the  fact 
that  the  Jury  found  that  the  city  was  negli- 
grat,  otherwise  it  could  not  have  awarded 
recovery  even  In  the  small  amount  of  $500 
to  appellant,  but,  since  the  question  of  the 
city's  negligence  will  necessarily  be  Inv.olved 
in  a  new  trial,  we  feel  called  upon  to  notice 
this  error. 

It  Is  contended  in  behalf  of  the  appellant 
that  the  trial  court  erred  In  refusing  to  give 
to  the  Jury  the  following  Instruction  request- 
ed by  its  counsel: 

"I  charge  you  that  the  plaintiff  was  not  re- 
quired to  anticipate  that  the  defendant  would 
be  negligent  in  selecting,  insi>ecti&g,  placing,  or 
maintaining  its  water  mains.  It  has  a  right 
to  assume  that  the  dty  would  exercise  reason- 
able care  in  selecting,  inspecting,  placing,  and 
maintaining  its  water  mains  so  that  they  woald 
not  break  or  flood  property  lawfully  kept  in 
the  locality  where  snch  water  mains  are  located, 
and,  in  the  absence  of  knowledge  that  a  defec- 
tive water  main  had  been  installed  or  main- 
tained, the  plaintiff  would  not  be  guilty  of  con- 
tribotory  negligence  by  assuming  that  the  dty 
had  fully  performed  all  its  duties  relative  to 
inspecting,  placing,  and  maintaining  its  water 
mains." 

What  we  have  already  said,  we  think,  rai- 
ders it  plain  that  appellant  was  entitled  to 
tlilB  instruction,  or  one  of  substantially  the 
same  Import  (Mtlcal  examination  of  the  nn- 
merons  Instmctlons  given  may  possibly  dia- 
dose  that  this  view  of  the  law  was  covered 
in  the  instructions,  but  we  hardly  think  it 
was.  We  make  this  observation  more  be- 
cause of  what  will  probably  occur  upon  a 
new  trial  rather  than  as  holding  that  pi«J- 
ndidal  error  was' committed  by  the  refusal 
to  give  the  Instruction  upon  the  former  trial. 

[Ill  It  is  contended  in  appellant's  behalf 
that  the  trial  court  erred  in  refusing  to  give 
to  the  Jury  the  following  instruction  request- 
^ed  t^  its  counsel: 

'^  charge  yon  that,  if  you  find  from  a  fair 
preponderance  of  the  evidence  that  tlie  quan- 


tity of  water  whidi  escaped  from  the  broken 
main  and  flooded  the  plaintiff's  property  was  so 
great  that  the  plaintiff  would  have  sustained 
the  same  or  as  much  damages,  regardless  of 
whether  it  had  a  sufiident  and  good  drain  or 
not  than  the  matter  of  maintenance  of  a  drain 
was  and  is  entirely  immaterial,  and  you  should 
disregard  the  same." 

It  seems  to  us  that  appellant  was  entitled 
to  this  instruction  or  one  of  substantially  the 
same  Import,  for  plainly,  if  the  flood  of  water 
was  so  great  that  no  proper  drains  from  ap- 
pellant's plant  could  have  taken  care  of  the 
water  and  prevented,  or  lessened,  the  dam- 
age, the  failure  to  maintain  sudi  drains 
would  not  have  prevented  recovery  on  the 
part  of  ai^ellant 

We  conclude  that  the  Judgment  should  be 
reversed,  and  the  cause  remanded  to  the  trial 
court,  with  directions  to  award  appellant  a 
new  trial  consistent  with  tlie  views  herein 
expressed. 

It  is  so  ordered. 

HOLCOMB,  C.  J.,  and  TOLMAN,  MOUNT, 
MITCHSLL,  BRIDGES,  MACKINTOSH 
MAIM,  and  ruIIiEBTON,  JJ.,  ooncur. 


(110  Wash.  680) 
GREGG  V.  REI8INGER  wt  aL 

Appeal  of  CLARK. 

(N*.  15731.) 

(Supreme  Court  of  Washington.   Nov.  JS^  1920.) 

En  Banc. 

Appeal  from  Superior  Court,  King  County; 
3.  T.  Bonald,  Judge. 

On  rehearing  en  banc.  For  former  opimi<», 
see  188  Pac.  765.  Former  opinion  adhered  to 
and  Judgment  affirmed. 

Chas.  D.  Fullen  and  Walter  O.  Klenstra, 
both  of  Seattle,  for  appellant 

Ndson  R.  Anderson,  of  Seattle,  for  respond- 
ent 

PER  GT7RIAM.  Upon  a  rehearing  en  banc, 
the  majority  of  the  court  adhere  to  the  opin- 
ion heretofore  filed  herein,  as  reported  In 
188  Paa  765,  and  for  the  reasons  there  stat- 
ed the  Judgment  is  affirmed. 
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(184  Cal.  244) 

CONSOLIDATED  CONST.  CO.  V.  PACIFIC 
ELECTRIC  RY.  CO.  et  al.    (L.  A.  608».) 

(Supteme  Court  of  CaUfornia.    Oct.  26,  192U.) 

<.  Dismissal  and  nonsuit  «=>80— Dismissal  K 
Judgment  supported  by  presumption. 

Dismissal  of  an  action  is  in  the  nature  of 
a  judgment  against  the  plaintiff,  to  which  the 
rule  that  every  presumption  is  in  favor  of  the 
validity  of  a  judgment  applies,  so  that  notice 
of  application  for  the  order  will  be  presumed, 
where  the  want  of  it  does  not  affirmatively  ap- 
pear. 

2.  Judgment  (S=>363— Statute  for  relief  against 
mistake  does  not  apply  to  mistake  of  court 
or  adversary. 

Code  Civ.  Proc.  {  473,  permitting  applica- 
tions by  a  party  for  relief  against  an  order  or 
judgment  had  through  his  inadvertence,  sur- 
prise, or  mistake,  does  not  apply  where  the 
mistake  was  that  of  the  court  and  of  the  oppo- 
site party. 

3.  Dismissal  and  nonsuit  «=98l  (3)— Applica- 
tion .to  set  aside  dismissal  must  be  made 
within  6  months. 

An  application  to  set  aside  an  order  dis- 
missing an  action  mnst  be  made  vrithin  a  rea- 
sonable time,  and  by  analogy  to  Code  Civ. 
Proc.  S  473,  fixing  6  months  as  the  time  to 
apply  for  relief  against  the  judgment  entered 
by.  the  applicant's  mistake,  an  application  for 
relief  against  a  judgment  entered  by  mistake  of 
the  court  and  opposite  party  must  be  made 
within  6  months  after  the  dismissal  became 
effective. 

4.  Dismissal  and  nonsuit  «=98l  (2)— Dismissal 
not  finally  effective  before  entry  on  minutes. 

An  order  dismissing  an  action  for  failure 
to  issue  summons  under  Code  Civ.  Proc.  $ 
581a,  which  is  supplementary  to  section  581, 
directing  orders  for  dismissal  to  be  entered  in 
the  minutes,  does  not  become  finally  effective 
beyond  the  power  of  the  court  to  vacate  it  until 
it  is  entered  on  the  minutes,  even  if  it  then 
became  effective  without  being  entered  in  the 
judgment  book,  as  required  by  other  judgments 
by  Code  Civ.  Proc.  {{  664,  668. 

Department  1. 

Appeal  from  Saperlor  Court,  Los  Angeles 
County;  John  W.  Sbenk,  Judge. 

Action  by  the  Consolidated.  Construction 
Company  against  the  Pacific  Electric  Railway 
Company  to  foreclose  a  street  assessment  lien. 
From  orders  of  the  superior  court  granting 
the  motion  of  Arthur  T.  Stewart  to  dismiss 
the  action,  and  granting  a  motion  to  set  aside 
an  order  vacating  the  dismissal  of  the  action, 
plaintiff  appeals.  Order  of  dismissal  affirm- 
ed, and  order  setting  aside  vacation  of  dis- 
missal reversed. 
C.  F.  Culver,  of  Los  Angeles,  for  appellant 
Stewart  &  Stewart,  of  Lee  Angeles,  for 
respondent 

OLNET,  J.    Th]a  is  an  appeal  by  the  plain- 
tiff from,  first,  an  order  dismissing  the  action; 


and,  second,  an  order  setting  aside  an  order 
vacating  the  order  of  dismissal.  The  facts 
are: 

The  action  is  one  to  foreclose  a  street  as- 
sessment lien  on  a  certain  lot  In  Los  Angeles. 
The  record  owner  of  the  lot  was  the  Pacific 
Electric  Railway  Company,  and  it  was  made 
the  sole  defendant.  The  complaint  was  filed 
November  12,  1915,  and  summons  was  Issued 
the  following  July,  and  served  on  the  defend- 
ant the  following  August.  The  defendant, 
however,  failed  to  appear,  and  the  summons 
was  not  returned  until  November  12,  1918. 
Through  some  oversight,  no  notation  of  the 
issuance  of  the  summons  was  made  by  the 
county  clerk  In  the  register  of  actions.  The 
result  of  this  oversight,  coupled  with  the  fail- 
ure of  the  defendant  to  appear,  and  the 
failure  of  the  plaintiff  to  have  the  summons 
returned,  was  that  on  January  28, 1918,  so  far 
the  record  showed,  summons  had  not  been 
Issued,  although  the  action  had  been  pending 
for  more  than  two  years.  On  that  day,  one 
Stewart  presented  ex  parte  his  affidavit  to 
the  court  to  the  effect  that  he  was  interested 
in  the  lot  involved,  and  that  no  summons  had 
been  Issued  in  the  action,  although  more  than 
2  years  had  elapsed.  Section  581a  of  the  Code 
of  Civil  Procedure  provides  that.  In  case 
summons  is  not  issued  within  a  year  after 
the  commencement  of  an  action,  the  action 
must  be  dismissed,  either  by  the  court  upon 
Its  own  motion  or  upon  the  motion  of  any 
Interested  party.  The  affidavit  of  Stewart 
and  the  record  brought  the  case  within  the 
operation  of  the  Code  section,  and  the  court 
without  notice  to  the  plaintiff  made  its  order 
of  dismissal  upon  that  ground.  This  Is  one 
of  the  orders  appealed  from. 

Some  10  months  later,  and  on  October  25t 
1918,  the  attorney  for  the  plaintiff,  having 
discovered  the  dismissal,  in  his  turn  presented 
ex  parte  an  affidavit  to  the  court  setting  up 
that  summons  had  in  fact  been  issued  within 
a  year  of  the  commencement  of  the  action, 
and  asked  that  the  order  of  dismissal  be 
vacated.  This  application,  likewise,  the  court 
granted  without  requiring  notice  to  the  ad- 
verse party,  and  made  its  order  vacating  the 
order  of  dismissal.  This  last  order  seemsy 
however,  to  have  been  discovered  almost  im- 
mediately, for  within  a  few  days  a  motion' 
was  made  on  behalf  of  Stewart,  this,  time  on 
notice,  to  set  aside  the  order  of  vaca't^^a  on 
the  ground  that  it  was  made  without  jurlsMi}- 
tion.  This  motion  was  granted,  and  the  ordejf , 
granting  it  is  the  second  one  appealed  from. 

Before  considering  the  merits  of  the  ap- 
peals, we  deem  it  worth  saying  that  the  case 
is  a  good  illustration  of  the  complicationa  anc 
difficulties,  with  their  incidents  of  delay,  ^^ 
pense,  tribulation,  and  not  infrequently^'lB- 
Justice,  which  are  fairly  certain  to  ensu^JKipoa 
the  courts  tolerating  the  practice  of  obtjflf^iag 
ex  parte  orders  in  any  but  the  plaiitfa||^tand 
most  certain  of  cases.    The  proprietjmsj'  (^  Uie 
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order  of  dismissal  In  tills  case  depended  upon 
the  existence  of  a  fact  which  the  conrt  had 
first  to  find,  namely,  the  nonlssuance  of  sum- 
mons within  a  year  after  the  commencement 
of  the  action.  If  the  attorney  for  Stewart 
had  felt  It  incumbent  npon  him  to  give  notice 
of  his  application  for  a  dismissal,  or  the  conrf 
had  refused  to  consider  the  application  wlth- 
oat  such  notice,  It  would  have  at  once  devel- 
oped that  the  supposed  fact  did  not  exist, 
and  the  dlfflcnltles  and  complications  whlcb 
now  presoit  tbemselves  would  have  been 
aT<rfded. 

Passing  to  the  merits.  It  Is,  of  coarse,  evi- 
dent that  the  plaintiff  Is  entitled  to  relief  in 
some  manner.  What  haiq)ened  was  that, 
vlthont  any  opporlnnlty  to  the  plaintiff  to  be 
beard,  its  action  was  dismissed  because  of  a 
pure  error  of  fact  on  the  part  of  the  court, 
in  whldi  the  plaintiff  did  not  participate. 
The  only  question  in  the  case  is:  Can  it  se- 
core  relief  on  either  of  these  appeals? 

[11  It  is  certain  that  relief  cannot  be  bad 
by  the  appeal  from  the  order  of  dismissal. 
So  far  as  the  proceedings  np  to  the  time  of 
making  that  order  go,  nothing  appears  to 
matte  the  order  either  Invalid  or  erroneous, 
and  it  is  only  such  proceedings  that  can  be 
considered.  The  order,  when  entered,  was  in 
the  nature  of  a  Judgment  against  the  plain- 
tiff. If  notice  of  the  application  for  the  order 
was  necessary,  as  a  jurisdictional  prerequi- 
site, the  want  of  it  does  not  affirmatively 
appear,  and  notice  will  be  presumed.  The 
mle  is: 

'■Every  presumption  is  In  favor  of  the  validity 
of  the'  judgment,  and  any  condition  of  facts 
conristent  willi  the  validity  of  the  Jndgment 
will  be  presumed  to  have  existed,  rather  than 
one  which  will  defeat  the  judgment."  Canadian, 
etc.,  Co.  V.  Qarita,  etc.,  Co.,  140  CaL  VTi, 
674,  74  Pat  801,  302. 

As  to  the  appeal  from  the  order  setting 
aside  the  order  vacating  the  dismissal,  the' 
order  so  appealed  from  is  of  course  erroneous, 
if  the  order  which  set  it  aside  was  valid  and 
should  not  have  been  set  aside.  As  to  the 
propriety  of  the  order  set  aside,  the  order 
vacating  the  order  of  dismissal,  there  can  be 
no  question,  provided  the  court  had  the  power 
to  make  it.  It  was  a  plain  case  for  relief 
against  a  mistake.  The  questions  on  this 
aiipeal,  therefore,  resolve  themselves  into 
qnesti<ms  as  to  the  i)ower  of  the  court  to  make 
the  order  vacating  the  dismissal. 

[2]  It  is  contended  that  the  court  did  not 
have  power  to  make  the  order  ex  parte.  To 
support  this  contention  reliance  is  placed  up- 
on section  473,  Code  of  Civil  Procedure,  which 
provides  in  effect  that  applications  by  a  party 
for  relief  against  an  order  or  Judgment  had 
throogli  his  inadvertence,  surprise,  mistake, 
or  excusable  neglect  must  be  made  upon  no- 
tice. But  the  mistake  in  this  case  was  not 
that  at  the  plaintiff,  but  of  the  court  or  of  the 
ooort  and  the  opposite  party,  and  to  such 
«  case   section  473   of  the  Code  of  Civil 


Procedure  has  no  appllcatlcm.  Norton  r. 
Atchison,  etc.,  Co..  97  Cal.  388,  890,  30  Pac. 
685,  32  Paa  452,  33  Am.  St  Rep.  198; 
Hunter  v.  Bryant,  98  Cal.  247,  33  Pac.  61; 
Crescent  Canal  Co.  v.  Montgomery,  124  CaL 
134,  143,  66  Pac.  797 ;  Robson  v.  Superior 
Court,  171  CaL  688,  164  Pac.  8.  This,  bow- 
ever,  is  not  a  complete  answer  to  the  objec- 
tion that  the  order  vacating  the  dismissal  was 
made  without  authority.  A  dismissal,  when 
fully  perfected,  is  a  judgment  It  might  per- 
haps be  questioned  if  a  jndgment  concluding 
the  action,  as  distinguished  from  a  mere  order 
made  in  the  course  of  the  proceedings,  and 
not  determining  the  final  result  of  the  action, 
comes  within  section  937  of  the  Code  of  Civil 
Procedure,  even  though  made  without  notice, 
and  can  be  set  aside  without  a  hearing  upon 
notice  to  all  affected.  See,  however,  Wlggin 
V.  Superior  Court,  68  Cal.  398,  9  Paa  646; 
In  re  Sullenberger,  72  CaL  649,  14  Pac.  613. 

[3]  However  this  may  be,  there  would  seem 
to  be  no  doubt  that  the  application  to  set  it 
aside  must,  at  least  ordinarily,  be  made  with- 
in 6  months.  While  such  an  application  does 
not  come  within  section  473  of  the  Code*ot 
Civil  Procedure,  the  rule  is  well  settled  in 
this  state  that  tiie  application  must  be  made 
within  a  reasonable  time,  and  that  by  analogy 
to  the  requirements  of  section  473  of  the  Coda 
of  Civil  Procedure,  6  months  will  be  taken  as 
the  limit  of  what  may  be  a  reasonable  time. 
See,  inter  alia,  Moore  v.  Superior  Conrt,  86 
CaL  496,  25  Pac.  22;  Norton  v.  Atchison,  etc., 
Oa,  97  Gal.  388,  30  Pac.  686,  32  Pac.  462, 
S3  Am.  St  Rep.  198;  Brackett  v.  Banegas, 
99  CaL  628,  34  Pac.  344;  People  v.  Temple, 
108  CaL  447,  37  Pac.  414;  Canadian,  etc,  Co. 
V.  Clarita,  eta,  Co.,  140  CaL  672,  74  Paa  301. 
The  aptdication  here  was  not  made  within  6 
months  after  the  making  of  the  order  of 
dismissal. 

The  rule  prescribing  an  abscAute  limit  of 
0  months  for  such  relief — a  rule  made  by 
judicial  decision,  and  not  by  statute — seems 
very  harsh  in  a  case  where  the  existence  of 
the  order  or  judgment  is  not  discovered  by 
the  party  against  whom  it  was  given  in  time 
for  him  to  make  his  application  within  the 
necessary  6  months,  and  it  may  be'  that  it  is 
^bject  to  the  qualiflcation  that  discovery  be 
made  within  time  for  the  injured  party  to 
apply  within  the  6  months  or  he  have  a' 
reasonable  time  after  discovery  to  act  So 
far  as  we  are  aware  this  particular  point 
has  not  been  decided  in  this  state,  unless 
possibly  Smith  v.  Jones,  174  Cal.  513,  163 
Pac.  890,  be  such  a  decision.  But,  even  if 
the  rule  be  subject  to  this  qualiflcation,  the 
plaintiff's  application  kere  was  not  in  time. 
In  order  to  extend  the  period  beyond  6 
months  from  the  finally  effective  date  of  the 
order,  it  was  certainly  necessary  that  the 
plaintiff  show  affirmatively  that  it  had 
through  no  fault  of  Its  own  failed  to  discover 
the  order  in  time  for  It  to  act  within  that 
period.    There  was  no  showing  whatever  of 
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tbla  sort.  So  for  as  appears,  the  pUintlfl 
may  have  discovered  the  order  of  dismissal 
the  day  It  was  made.  If,  then,  the  order  of 
dismissal  was  finally  effective  the  day  it  was 
made,  the  authority  of  the  court  to  set  it 
aside  on  motion  10  months  later  was  gone. 

[4]  The  question  In  the  case,  therefore, 
reduces  itself  to  one  as  to  the  finally  effective 
date  of  the  order  of  dismissal.  The  facts  in 
this  connection  are  that,  whUe  the  order  was 
signed  by  the  Judge  and  filed  January  26. 
1918,  It  was  not  entered  until  December  31st 
of  that  year.  In  other  words,  it  had  not  been 
entered  at  the  time  when  the  court  made  Its 
order  at  the  instance  of  the  plaintiff  vacating 
It  The  question,  therefore,  is:  Was  such 
entry  necessary  in  order  to  make  the  order 
finally  effective.  In  order  that  there  be  a 
Judgment,  as  distinguished  from  a  mere  order 
upon  which  a  Judgment  could  be  had?  If  the 
order  of  dismissal  was  still  of  the  latter 
character  only.  It  was  something  over  which 
the  court  still  retained  control,  and  which  It 
could  revoke,  either  on  the  motion  of  a  party 
or  on  Its  own  motion,  if  It  found  it  had  been 
made  inadvertently  and  jinjustly.  Kobson  v. 
Superior  Court,  171  Cal.  588,  154  Pac.  8. 
It  has  even  been  held  that  after  rendition  of 
a  Judgment,  by  the  filing  of  findings  of  fact 
and  conclusions  of  law,  with  a  direction  for 
the  entry  of  a  certain  Judgment  thereon,  the 
court  has  stm  the  power,  up  to  the  time  of 
the  entry  of  the  Judgment,  to  change  the 
conclusions  of  law  and  the  Judgment  to  be 
entered.  See  Brownell  v.  Superior  CJourt,  157 
Cal.  703,  708,  10»  Pac.  01,  and  cases  there 
dted.  After  entry  of  Judgment,  however,  such 
power  Is  gone.  First  National  Bank  v.  Dnsy, 
110  Cal.  69,  42  Pac.  476. 

The  order  of  dismissal  was  nftide,  as  we 
have  said,. under  section  681a  of  the  Code  of 
Civil  Procedure.  That  section  and  section 
581b  both  require  the  dismissal  of  an  action 
in  certain  oases  of  delay  in  the  prosecution  of 
the  action.  Neither  section,  however,  pro- 
vides Just  how  the  dismissal  is  to  be  made, 
other  than  that  It  is  to  be  made  by  the  court. 
Both  sections,  however,  are  really  supple- 
ments to  section  581  of  the  Code  of  Civil 
Procedure,  and  were  added  to  the  Code  by 
subsequent  amendments.  In  fact,  the  pro- 
vision of  section  581a  that  an  action  must  be 
dismissed  if  summons  is  not  issued  within  a 
year  was  originally  part  of  section  581.  Sec- 
tion 581,  like  the  two  supplementary  sections, 
provides  for  a  dismissal  by  the  court  in  cer- 
tain cases ;  but  It  also  provides  how  the  dis- 
missal is  to  be  made.  It  reads  that  such  dis- 
missal "must  be  made  by  orders  of  the  court 
entered  upon  the  minutes  thereof  and  are 
effective  for  all  purposes  when  so  entered." 
The  implication  is  plain  that  the  dismissal  is 
not  finally  effective  until  the  order  is  entered. 
This  constmctlon  is  also  in  accord  with  the 
view  taken  by  this  court  of  another  very  simi- 
lar provision  formerly  found  in  section  581. 
Tlie  section  provides,  not  only  for  dismissals 


by  the  court,  but  also  for  dismissals  by  the 
plaintiff.  As  to  dismissals  of  the  latter  sort, 
the  section  before  its  amendment  In  1897  (see 
Hopkins  v.  Superior  Court,  136  Cal.  552,  69 
Pac.  299)  provided  that  upon  the  written  re- 
quest or  consent  of  the  plaintiff,  the  dismissal 
should  "be  made  by  entry  in  the  clerk's  regis- 
ter. Judgment  may  thereupon  be  entered 
accordingly."  Under  this  language  a  number 
of  cases  arose  involving  the  question  as  to 
the  effect  of  a  dismissal  requested  and  enter- 
ed in  the  clerk's  register,  but  upon  which 
Judgment  had  not  yet  been  entered.  Thus  in 
Page  V.  Superior  Court,  76  CaL  872,  18  Pac. 
385,  the  lower  court  made  certain  orders  in 
an  action  after  a  request  for  a  dismissal  by 
the  plaintiff  had  been  filed  and  entered  in  the 
register,  but  Judgment  had  not  been  entered 
upon  it.  The  plaintiff  applied  to  the  Supreme 
Court  for  a  writ  of  certiorari  to  annul  the 
orders  so  made,  on  the  ground  that  the  court 
was  without  authority  to  make  them,  since 
the  action  was  no  longer  pending  when  they 
were  made.  It  was  held  that  the  dismissal 
was  not  effective  until  Judgment  was  entered, 
and  the  writ  asked  for  was  denied.  See,  also. 
Page  V.  Page,  77  Cal.  84,  19  Pac.  183 :  Acock 
V.  Halsey,  90  Cal.  216,  219,  27  Pac.  193; 
Rochat  V.  Gee,  91  Cal.  356,  27  Pac.  670; 
Barnes  v.  Barnes,  95  Cal.  171,  30  Pa&  298, 
16  L.  R.  A.  660;  Brady  T.  Times-Mirror  Co., 
106  Cal.  56,  39  Pac.  309 ;  Evans  v.  JohnstMi, 
115  Cal.  180,  46  Pac.  906:  Wolters  v.  Rossi, 
126  Cal.  644.  69  Pac.  143.  In  the  last- 
mentioned  case,  quoting  from  Page  v.  Page, 
supra,  it  Is  said: 

"The  dismissal  is  not  complete.  In  the  sense 
that  the  control  of  the  court  over  the  cause  ia 
terminated,  until  the  Judgment  is  entered." 

By  every  analogy  to  the  rule  of  these  an* 
thorlties,  it  should  now  be  held  that  the  lan- 
guage of  section  681  in  regard  to  dismissals 
by  the  court,  directing  that  they  be  made  by 
orders  entered  in  the  minutes  and  be  effective 
when  so  entered,  requires  that  they  bo  so 
entered,  in  order  that  they  be  effective.  By 
very  analogy,  also,  it  should  be  the  rule  that 
orders  of  dismissal  under  sections  581a  and 
581b  should,  like  similar  orders  under  section 
581,  be  at  least  entered  in  the  minutes,  in 
order  that  they  be  finally  effective  and  con- 
stitute Judgments.  In  fact,  strong  reasons 
may  be  urged  why  the  effective  character 
which  an  order  of  dismissal  under  section 
581  assumes,  upon  its  mere  ratry  in  the  min- 
utes, is  an  exception  to  the  general  rule  that 
judgments  must  be  entered  in  the  Judgment 
book  before  they  become  effective  as  Judc- 
ments  (sections  664  and  668,  Code  Civ.  Proe.), 
and  that  the  exception  should  not  be  extended 
beyond  the  particular  case  provided  for  by 
the  statute.  If  this  be  the  true  rule,  then 
judgment  must  be  entered  in  the  Judgment 
book,  in  order  that  an  order  of  dismissal 
under  sections  581a  or  681b  be  finally  ^ec- 
tiv&   But  whether  the  true  rule  be  thla,  or  be- 
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tbat  prescribed  by  sectfon  681,  the  order  in 
the  present  case  was  not  finally  effective  as 
a  judgment  when  the  order  Tacating  it  wai« 
made,  since  it  had  not  been  entered  in  the 
minutes,  nor  had  Judgment  upon  it  been  enter- 
ed tn  the  judgment  book.  It  follows  that  It  was 
■till  within  the  control  of  the  court,  which 
conld  vacate  it,  if  made  inadvertently  or 
through  mistake.  In  the  present  case  the 
court  was  plainly  called  on  to  vacate  it,  if  it 
had  authority  to  do  so.  Its  action  in  making 
the  order  of  vacation  was  therefore  proper, 
and  its  subsequent  action  in  setting  aside 
that  order  was  erroneous. 

Before  concluding,  we  should,  perhaps,  say 
that  when  we  have  been  speaking  of  an  order 
of  dismissal,  or  an  order  for  judgment,  as  not 
effective  until  entered,  we  have  been  speaking 
of  it  only  as  effective  as  a  final  termination  of 
the  action,  discharging  the  parties,  so  to 
si>eak,  from  before  the  court,  and  ending  the 
general  authority  of  the  court  over  the  action. 
In  many  other  ways  an  order  of  dismissal  or 
an  order  for  judgment  Is  effective  before  en- 
tered, or  before  judgment  is  entered  upon  It. 
See,  for  example,  Fresno  Estate  Co.  v.  Flske, 
172  Cal.  683,  690.  167  Pac.  1127,  and  cases 
there  cited. 

Order  of  dismissal  affirmed,  and  order  set 
ting  aside  the  order  vacating  the  order  of 
dismissal  reversed. 

We  concur:    SHAW,  J.;  LAWLOB,  J. 


list  Cal.  165) 

ANDERSON  v.  ALEXANDER  et  al. 
(U  A.  6400.) 

(Supreme  Court  of  California.    Oct  28,  1020.) 

Mortgages  «=9497(2)— Foreclosure  Jndgment 
against  real  party  in  Interest  binding  against 
trii,stee. 

Judgment  of  foreclosure  against  the  real 
party  in  interest  is  binding  on  one  who  holds 
merely  the  naked  title  as  trustee  for  such  real 
party  tn  Interest,  and  who  had  no  beneficial 
interest  In  the  property,  and  who  was  not 
made  a  party  to  the  foredosare  proceeding. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   John  M.  York,  Judge. 

Action  by  Clara  M.  Anderson  against  N. 
P.  Alexander,  James  Shultz,  and  Juliana  J. 
Alexander  and  others.  Judgment  for  plain- 
tiff, and  the  two  last-named  defendants  ap- 
peal.   Affirmed. 

Donald  Barker  and  J.  M.  O'Brien,  both 
of  Loi  Angeles,  Wm.  H.  Neblett,  of  Los  An- 
geles, of  counsel,  for  appellants. 


John  B.  Nichols,  of  Santa  Ann.  and  George 
L.  Sanders,  of  Los  Angeles,  for  respondent 

0LNE7,  J.  The  facts  in  this  matter  are 
that  the  owner  of  certain  property  gave  a 
mortgage  upon  It  to  the  plaintiff  and  re- 
spondent. Subsequent  to  the  execution  of 
the  mortgage  and  subject  to  it  the  owner  of 
the  property  executed  three  trust  deeds  to 
a  person  other  than  the  plaintiff,  securing 
certain  notes.  Subsequent  to  the  execution 
of  the  trust  deeds  certain  mechanics'  liens 
were  Imposed  upon  the  property,  one  or 
more  of  which  were  owned  by  a  corporation 
tmown  as  the  James  Shultz  Lumber  Com- 
pany. The  James  Shultz  Lumber  Company 
thereafter  purchased  the  notes  secured  by 
the  trust  deeds,  and  proceeded  to  have  the 
property  sold  imder  the  power  of  sale  con- 
tained in  the  deeds,  and  at  the  sale  pur- 
chased the  property,  but  took  title  in  the 
name  of  N.  P.  Alexander,  the  appealing  de- 
fendant In  the  present  action.  Thereafter 
the  James  Shultz  Lumber  Company  brought 
suit  to  foreclose  the  mechanics'  liens,  and 
made  the  plaintiff  in  this  action  a  {tarty  de- 
fendant whereupon  the  plaintiff  filed  a 
cross-complaint,  seeking  to  foreclose  her 
mortgage.  She  failed,  however,  to  make 
Alexander  a  cross-defendant  Judgment  was 
rendered  upon  the  plalntlfrs  cross-complaint, 
foreclosing  her  mortgage  and  directing  a  sale 
of  the  property  as  against  the  defendant 
James  Shultz  Lumber  Company,  and  the 
property  was  sold  and  purchased  by  the 
plaintiff  for  the  amount  of  her  mortgage. 
After  the  time  for  redemption  had  expired 
without  redemption,  the  plaintiff  brought 
the  present  action,  seeking  to  quiet  her  title 
against  Alexander.  He  asserts  an  interest 
on  the  ground  that  the  title  which  he  ac- 
quired by  the  sale  under  the  trust  deeds  was 
not  foreclosed  by  the  sale  under  the  foreclo- 
sure judgment  against  the  Shultz  Company. 
Judgment  went  for  the  plaintiff  In  the  trial 
court. 

The  finding  of  the  trial  court  is  express 
to  the  point  that  Alexander  had  no  benefi- 
cial Interest  whatever  In  the  property,  but 
was  acting  throughout  simply  for  the  James 
Shultz  Lumber  Company.  Under  these  cir- 
cumstances It  Is  well  settled  that  the  judg- 
ment of  foreclosure  against  the  James 
Shultz  Lumber  Company,  the  real  party  in 
Interest,  is  binding  upon  Alexander,  who 
held  merely  the  naked  title  as  trustee  for  it. 
The  real  party  in  Interest  was  before  the 
court.  The  finding  mentioned  Is  not  at- 
tacked, and  it  Is  the  crux  of  the  present  ac- 
tion and  Is  decisive. 
Judgment  afilrmed. 

SHAW    and  LAWLOB,  JJ.,  concur. 


^9FoT  Other  cases  i 
108  P.— IS 
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DANIEL80N  V.  CITY   OF   BAKERSFIELD 
et  al.    (L.  A.  6367.) 

(Supreme  Court  «f  CalUoraia.    Oct  27,  1920.) 

Master   and   servant  «=9l3— City  fireman    not 
"laborer,"  "workman,"  or  "mechanic,"  with- 
in eight-hour  day  law. 
A  member  of  a  paid  fire  department  main- 
tained by  a  municipal  corporation  is  not  a  "la- 
borer," "workman,"  or  "mechanic,"  within  the 
meaning  of  Const,  art.  20,  J  17,  providing  that 
time  of  service  of  such  persons  is  eight  hours, 
and  neither  does  Pol.  Code,  {  3245,  Pen.  Code, 
{   663c,  nor  Bakersfield   City   Charter,   §  142, 
relating  to  eight-hour  days,  apply  to  a  fireman. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Laborer; 
Mechanic;   Workman.] 

D^artmerit   1. 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; T.  N.  Harvey,  Judge. 

Action  by  C.  B.  I>anielson  against  the  City 
of  Bakersfield  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Afllrmed;  - 

Geo.  O.  Graham,  of  Fresno,  for  appellant. 
Wesley  P.  Grljalva,  City  Atty.,  of  Bakera- 
fleld,  for  re^ondents. 

SHAW,  J.  The  only  Question  in  this  case 
is  whether  or  not  a  member  of  a  paid  fire  de- 
partment, maintained  by  a  municipal  corpo- 
ration in  this  state,  comes  within  the  provi- 
sions of  several  laws  establishing  an  eight- 
hour  day.  The  Constltutiwi  (article  20,  {  17) 
provides  that  the  time  of  service  of  all  "labor- 
era,  workmen,  or  mechanics"  employed  upon 
any  public  works  by  the  state,  a  county,  or  a 
municipality  Is  eight  hours  only.  We  think 
It  is  perfectly  obvious  that  a  fireman  Is  not 
either  a  laborer,  workman,  or  mechanic,  as  re- 
ferred to  in  that  section.  Section  3245  of  the 
Political  Code  contains  the  provision  that 
eight  hours  constitutes  a  legal  day's  work  in 
nil  cases  where  the  same  is  performed  under 
the  authority  of  the  state,  or  of  any  city  or 
county  within  the  state,  and  that  a  stipula- 
tion to  that  effect  must  be  made  a  part  of  all 
contracts  td  which  the  state,  county,  or  dty  Is 
a  party.  Section  653c  of  the  Penal  Code  pro- 
vides that  the  time  of  service  of  any  laborer, 
workman,  or  mechanic  employed  upon  any 
public  works,  or  upon  any  work  for  the  state, 
shall  be  limited  to  eight  hours  a  day,  and  im- 
poses a  penalty  upon  any  one  violating  this 
provision.  Section  142  of  the  Bakersfield  char- 
ter provides  that  the  time  of  service  of  any 
laborer,  workman,  or  mechanic  employed  up- 
on any  public  works  or  upon  work  done  for 
the  city,  shall  be  limited  and  restricted  to 
eight  hours  a  day.  All  of  these  provisions 
have  substantially  the  same  meaning. 

It  is  the  opinion  of  the  court  that  they  do 
not  refer  to  or  include  firemen  in  a  paid  fire 


department  of  a  dty,  but,  <ni  the  contrary, 
refer  to  persons  engaged  as  workmen  of  some 
kind  upon  public  work,  or  employed  by  some 
city  or  other  public  authority,  and  actually 
engaged  in  labor.  The  court  below  correctly 
held  that  they  do  not  apply  to  firemen  oif  the 
dty  of  Bakersfield. 
The  Judgment  la  afiarmed. 

liAWLOB  and  OLNEY,  JJ.,  cancar. 


PLAX  V.  FLAX. 


(IM  Cal.  263) 
(L.  A.  6392.) 


(Supreme  Court  of  CJalifomia.    Oct  28,  1920.) 

Judgment  «s>l43(  16)— Court  abused  discretioa 
In  refusing  to  set  aside  default. 
Where  it  appeared  that  defendant  was  an 
ignorant  man,  that  he  did  not  read  the  summons 
nor  understand  its  purpose  or  effect  and  tliat 
within  a  few  days  after  the  service  thereof,  and 
that  before  the  time  to  answer  had  expired,  he 
and  plaintiff  met  and  agreed  upon  a  settlement, 
the  court  abused  its  discretion  in  refusing  to 
set  aside  a  default,  where  application  was  made 
within  20  days  after  it  was  entered. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Grant  Jackson,  Judge. 

Action  by  Max  Plax  against  Ben  Plaz. 
BYom  an  order  refusing  to  set  aside  default 
and  interlocutory  Judgment,  defendant  ap- 
peals.   Reversed  and  remanded. 

A.  Guard  Hill,  of  Los  Angeles,  for  appel- 
lant 

Harry  Lyons,  of  Los  Angeles,  for  respond- 
ent 


SHAW,  J.  The  court  is  satisfied  that  the 
court  below  abused  its  discretion  in  refusing 
to  set  aside  the  default  entered  against  the 
defendant  It  appeared  that  the  defendant 
was  an  ignorant  man,  unable  to  understand 
the  English  language  well,  that  he  did  not 
read  the  summons  nor  understand  its  pur- 
pose or  effect  and  that  within  a  few  days 
after  the  service  thereof  and  before  the  time 
to  answer  had  expired,  he  and  his  brother 
met  and  agreed  upon  a  settlement  of  the 
matters  set  forth  in  the  complaint  Natural- 
ly, that  would  lead  the  defendant  to  suppose 
that  it  was  not  necessary  for  him  to  appear 
or  defend  the  action,  and  it  furnished  a  rea- 
sonable excuse  for  his  failure  to  appear  or 
answer  the  complaint.  The  application  to  set 
aside  the  default  was  made  within  less  than 
20  days  after  the  default  was  entered.  This 
was  not  an  unreasonable  time.  Under  the 
drcumstances  of  the  case  the  default  should 
have  been  set  aside,  and  the  defendant  given 
a  reasonable  time  to  answer  and  proceed  to 
the  trial  of  the  case  on  the  merits. 
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The  order  refnaing  to  vacate  the  default 
and  the  Interlocatory  Judgment  are  reversed, 
and  the  case  remanded  to  the  court  below, 
with  directions  to  allow  defendant  to  file  his 
answer  and  proceed  to  a  trial  on  the  merits. 

IiAWIiOR  and  OLNBT,  JJ.,  concur. 


au  Cal.  226) 

VICTOR  OIL  CO.  V.  DRUM  at  al. 
(U  A.  5155.) 

(Snpreme  Court  of  California.    Oct.  23,  1920. 
Rehearing  Denied  Nov.  22,  1920.) 

1.  Corporations  «=330(3)  —  Partnership  ^=> 
93— Owners  may  sell  property  at  a  profit  to 
partnership  or  association  they  help  organize. 

Owners  of  property  either  real  or  personal 
may  form  a  partnership  or  association  with 
otiiers  and  sell  the  property  to  the  association 
at  any  price  that  may  be  agreed  on  between 
them,  no  matter  what  it  may  have  originally 
cost,  provided  there  is  no  fraadnlent  misrep- 
resentation to  associates,  and  are  not  bomid  to 
disclose  the  profit  wliich  they  make  by  the 
transaction. 

2.  Corporations  «=>30  (3)— Entitled  to  seoret 
pnrilts  realized  by  promoters. 

Where  holder  of  option  on  land  sold  land 
to  a  corporation  wliich  he  helped  to  promote, 
and  divided  the  profits  with  certain  of  the  other 
promoters  without  such  promotors  disclosing 
to  their  associates  in  such  corporation  the  fact 
that  they  profited  by  the  transaction,  the  cor- 
poration was  entitled  to  recover  from  the  pro- 
moters the  secret  profits  made  by  selling  land 
to  the  corporation  at  a  price  in  excess  of  that 
for  wluch  they  Iiad  options  to  purchase  it. 

3.  Corporations  «=330 (3)— Promoter  profiting 
by  traasaction  with  corporation  has  harden 
of  showing  he  made  full  disclosare. 

In  corporation's  action  against  promoter 
to  recover  secret  profits  realised  on  sale  to 
corporation,  the  promoter,  occupying  a  fidu- 
ciary relation  toward  the  corporation  and  his 
associates  therein,  has  the  burden  of  showing 
that  he  made  full  disclosure  of  the  fact  that 
he  was  profiting  by  the  transaction. 

4.  Corporations  «s»30(3)— Nonooncealmeat  el 
■ature  of  transaction  of  promoters  with  cor- 
poration not  a  disclosure  to  oorporatlon  oon- 
trolied  by  promoters. 

In  corporation's  action  against  promoters 
to  recover  secret  profits  realized  by  promoters 
on  sale  to  corporation,  that  nature  of  trans- 
action was  not  concealed  from  directors  was 
no  defense,  where  the  defendant  promoters 
controlled  and  directed  the  corporation. 

5.  Corporatlens  «=330 (3)— Failure  to  directly 
allege  that  others  were  induced  to  subscribe 
ts  corporation's  stock  held  not  fatal  In  ac- 
tion against  promoters  for  profits. 

In  corporation's  action  against  promoters 
for  secret  profits  realized  on  sale  to  corpora- 
tion, failure  to  directly  allege  that  others  were 
induced    to   become    subscribers   to   the   stock 
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Iteli  not  fatal  to  corporation,  where  such  fact 
was  indirectly  alleged,  was  not  in  dispute,  and 
affirmatively  appeared  from  the  answers  of 
the  promoters. 

6.  Corporations  $=330(3)— Value  of  land  sold 
to  corporation  by  promoters  immaterial  in 
corporation's  action  for  seoret  profits. 

In  corporation's  action  against  promoters 
for  secret  profits  made  on  sale  of  land  to  cor- 
poration, it  was  Immaterial  whether  the  prop- 
erty purchased  was  or  was  not  worth  what 
the  corporation  had  paid  for  it,  the  wrong 
being  in  the  profit  that  was  wrongfully  made, 
and  the  corporation's  relief  being  the  recovery 
of  such  profits. 

7.  Corporations  «=>30(3)— Joint  and  several 
Judgment  for  fuii  amount  of  secret  profits 
against  each  promoter  held  proper. 

Where  promoter  with  options  to  purchase 
land  sold  land  to  corporation  at  a  profit  and 
paid  for  land  out  of  proceeds  of  sale  to  cor- 
poration, and  thereafter  shared  profits  with 
certain  of  the  other  promoters  pursuant  to  a 
fraudulent  scheme  to  profit  by  organization  of 
the  corporation  and  the  sale  to  it  of  land  in 
excess  of  real  price,  judgment  for  full  amount 
of  secret  profits  jointly  and  severally  against 
each  of  the  promoters  held  proper. 

8.  Corporations  «=930(3)  —  Corporation  had 
right  either  to  reclaim  shares  Issued  to  pro- 
moter pursuant  to  franduisnt  scheme  or  to 
recover  their  value. 

Where  promoter  fraudulently  sold  land  to 
corporation  at  a  profit  and  received  as  pro- 
ceeds of  sale  in  addition  to  a  cash  consideration 
a  certain  number  of  shares  at  the  rate  of  spec- 
ified price  per  share,  the  corporation,  in  action 
for  the  secret  profits,  had  the  right  either  to 
reclaim  the  shares  themselves  or  to  recover 
their  value  as  of  the  time  of  the  wrong. 

9.  Corporations  «s»30(3)— Evidenoe  as  to  the 
prioo  of  stoolc  to  subscribers  Justifies  finding 
that  such  was  the  value  of  the  stook. 

In  corporation's  action  to  recover  secret 
profits  made  by  promoters  on  sale  of  land  at 
excessive  price  to  corporation,  evidence  that 
the  stock  of  the  corporation  was  being  sob- 
scribed  and  paid  for  at  a  specified  rate  per 
share  held  to  justify  finding  that  such  amount 
was  the  value  of  the  stock. 

10.  Judgment  «=3704  —  Against  oodefendants 
not  conclusive  In  subsequent  action  in  which 
they  are  adverse  parties. 

Under  Code  Civ.  Proc.  {  1910,  judgment 
against  oodefendants  did  not  operate  as  as 
estoppel  in  an  action  in  which  they  were  ad- 
verse parties. 

11.  Limitation  of  actions  <s=9l00(l2)— Statute 
of  limitations  for  fraud  runs  from  time  when 
aggrieved  party  is  put  on  inquiry. 

Where  party  who  has  been  defrauded  has 
received  information  of  facts  which  should  put 
him  upon  inquiry,  and  the  inquiry,  if  made, 
would  disclose  the  fraud,  he  will  be  charged 
with  a  discovery  as  of  the  time  the  inquiry 
would  have  given  him  knowledge,  putting  the 
statute  of  limitations  for  fraud  under  Code 
Civ.  Proc.  {  338,  snbd.  4,  in  running  as  of  such 
time- 
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12.  Corporation  «b>30(S)— Traotfer  of  stock 
fron  one  promoter  to  other*  not  eonstmo- 
tlve  Botloo  of  fniudnleot  ooheme. 

Where  promoter  made  secret  profits  In 
sole  of  land  to  oorporation,  and  thereafter  di- 
vided profits  -with  certain  other  promoter?, 
knowledge  of  the  fact  that  certain  shares  is- 
sued to  the  promoter  for  snch  land  had  been 
transferred  to  such  other  promoters  held  not 
to  put  the  corporation  on  inquiry  as  to  whether 
such  shares  had  been  divided  with  other  pro- 
moters pursuant  to  a  scheme  to  defraud  cor- 
poration so  as  to  bar  action  for  fraud  com- 
menced more  than  three  years  thereafter  under 
Code  Civ.  Proc.  i  338,  subd.  4,  in  absence  of 
information  which  carried  a  direct  implication 
or  snggestion  of  possible  fraud. 

13.  Limitation  of  actions  «=3lOO(II)  —  Only 
Inexcusably  Inattentive  party  charged  with 
discovery  of  fraud  before  actual  knowledge. 

The  courts  will  not  lightly  seize  on  some 
small  circumstance  to  deny  relief  to  a  party 
plainly  shown  to  have  been  actually  defrauded 
against  those  who  defrauded  him  on  the  ground 
that  he  did  not  discover  the  fact  that  he  had 
been  cheated  as  soon  as  he  might  have  done, 
and  it  is  only  where  the  party  defrauded  should 
plainly  have  discovered  the  fraud  except  for 
his  own  inexcusable  inattention  that  he  will  be 
charged  with  a  discovery  in  advance  of  actual 
knowledge. 

14.  Limitation  of  actions  «=3l79(2)  —  Com- 
plaint held  to  sufflolently  allege  why  fraud 
was  not  sooner  tfisoovered. 

In  action  for  fraud  brought  after  the  ex- 
piration of  the  statutory  period  of  three  years, 
complaint  alleging  the  fact,  which  constituted 
the  fraud  and  which  showed  the  fraud  to  be  a 
concealed  one,  and  that  the  defendants  con- 
cealed the  facta  from  the  plaintiff,  lield  to  suf- 
ficiently allege  why  there  was  no  discovery  of 
the  fraud  soopor. 

19.  Appeal  and  error  «» 1 039  (-13)— Failure  of 

plaintiff  to  plead  dreumstanoos  under  which 

fraud  was  discovered  held  harmless. 

In   action   for  fraud,  where   the  evidence 

makes  it  plain  that  the  circumstances  under 

which  the  fraud  was  discovered  did  not  involve 

a  knowledge  of  facts  upon  which  the  plaintiff 

could  be  charged  with  a  discovery  prior  to  the 

three-year  statutory  period   under  Code   Civ. 

Proc  (  S88,  subd.  4,  plaintiff's  failure  to  plead 

the  circumstances  under  which'  the  fraud  was 

discovered    held    harmless,    since    defendants 

were  not  misled  thereby. 

16.  Equity  «=»87(2)— Failure  to  bring  fraud 
action  within  period  of  ilmitations  from  per- 
pstratlon  of  fraud  on  discovery  within  such 
period  held  not  laches. 

Where  fraud  was  discovered  witliin  the 
period  of  limitations,  failure  to  bring  action 
within  sudi  a  period  where  action  was  brought 
within  the  required  three  years  from  date  of 
discovery  did  not  constitute  laches  in  absence 
of  a  showing  of  prejudice  to  adverse  party. 

17.  Equity  «s»8&— Laches  must  bo  affirmative- 
ly pleaded  and  proven  by  defendants  unless  It 
appeara  on  face  of  complaint. 

Laches  is  a  defense,  and  not  a  condition  of 
relief,  and,  if  it  does  not  appear  on  the  face 


of  the  complaint,  must  be  afiirmativelr  pleaded 
and  proven  by  the  defendants. 

In  Bank. 

Appeal  from  Superior  Gonrt,  Los  Angeles 
County ;  Charles  Wellborn,  Judge. 

Action  by  the  Victor  Oil  Company  against 
a  P.  Drum,  P.  S.  Bishel,  George  Holman 
Coffin,  Jr.,  and  George  H.  Coffin.  Judgment 
for  plaintiff,  and  the  two  last  named  de- 
fendants appeal.    Affirmed. 

Edwin  A.  Meserve  and  Jefferson  P.  Chan- 
dler, both  of  Loe  Angeles,  for  appellants. 

Bradner  W.  Lee  and  Bordwell  &  Mathews, 
all  of  Los  Angeles  (Bradner  W.  Lee,  Jr., 
Kenyon  F.  Lee,  and  C.  E.  Spencer,  all  of 
Los  Angeles,  of  counsel),  for  respondent 

OLNET,  3.  This  Is  an  action  by  a  corpo- 
ration against  four  men  who  are  alleged 
to  have  been  its  promoters,  for  the  recovery 
of  secret  profits  made  by  tbem  on  the  sale 
of  certain  properties  to  the  corporation.  A 
Joint  and  several  Judgment  for  i32JBO0  was 
rendered  against  the  defendants,  from  which 
two  of  them  appeal.  The  facts,  as  disclosed 
either  by  the  defendants'  answer,  evidence 
that  is  undisputed,  or  the  findings  of  the 
trial  court,  are  these: 

In  the  early  part  of  1910  there  was  con- 
siderable excitement  In  the  oil  business  in 
this  state,  and  the  defendants  C  P.  Drum 
and  George  H.  Ck>ffln  formed  a  plan  to  find 
some  oil  properties  and  organize  a  corpora- 
tion to  take  tbem  over.  They  found  two 
properties,  one  belonging  to  the  Hamilton 
Oil  &  Gas  Company,  and  tbe  other  to  the 
California  Petroleum  Lands  Company.  On 
March  23,  1910,  Coflln  secured  a  written 
memorandum  from  the  president  and  chief 
stockholder  of  the  Hamilton  Company  which 
gave  Drum  an  option  to  purchase  that  com- 
pany's land.  Later  there  was  substituted 
for  this  option  a  formal  contract  of  purchase 
and  sale,  with  the  Hamilton  Company  as 
vendor  and  Drum  as  vendee.  This  contract 
Is  dated  March  23,  1910,  the  date  of  tbe 
option,  but  it  certainly  followed  tine  giving 
of  the  option.  Whether  It  followed  on  the 
same  day  or  not  does  not  positively  appear, 
but  there  are  circumstances  which  make  it 
very  probable  that  it  was  not  executed  un- 
til after  the  organization  of  the  plaintiff 
some  days  later,  and  was  then  antedated 
to  make  it  correspond  to  the  date  of  the 
option.  At  any  rate,  the  parties  by  their 
pleadings  and  counsel  in  their  briefs  all  as- 
sume the  fact  to  be  that  prior  to  the  organi- 
zation of  the  plaintiff  all  that  Drum  bad 
in  respect  to  tbe  Hamilton  lands  was  an 
option,  and  that  be  was  not  then  the  equi- 
table owner  of  tbe  property  as  vendee  under 
a  firm  contract  of  purchase  and  sale. 

There  seems  to  have  been  only  a  verbal 
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andentandlpK  at  any  time  In  regard  to  the 
purchase  of  the  California  Petroleam  landa. 
Immediately  npon  the  acqnlsitlaa  of  the 
Hamilton  option,  C!offln  and  Dram,  with  the 
defendants  Rlshel  and  Coffin,  Jr^  a  son  of 
the  other  Coffin,  began  the  organization  of 
the  plaintiff,  and  perfected  it  within  a  few 
days;  the  articles  of  incorporation  beinj; 
acknowledged  on  March  26,  1910,  and  filed 
with  the  county  clerk  two  days  later.  Nei- 
ther ColBn,  8r^  nor  Dram  appear  In  the  arti- 
cles of  incorporation  aa  organizers  of  the 
company,  but  that  they,  with  their  codefend- 
ants,  were  tiie  actual  moving  and  controlling  ' 
parties  admits  of  no  qoestion.  Those  who 
appear  as  organizers  were  the  defendants 
Rlsbel  and  Coffin,  Jr.,  and  tliree  others. 
The  organlMtion  meeting  of  the  corpofatioo 
was  held  on  April  7,  1910,  and  the  five  ap- 
pearing as  organizers  were  elected  directors, 
Jtishel  being  made  president,  and  Coffin,  Jr., 
secretary  and  treasurer.  At  the  same  meet- 
ing an  offer  In  writing  by  Drum  was  sub- 


mitted and  accepted  whereby  Dram  propos- 
ed to  sell  to  the  company  the  Hamilton  lands 
for  $52,600  and  the  California  Petroleum 
lands  for  $31,000.  Of  the  purchase  price 
of  the  Hamilton  lands  $40,000  was  to  be 
paid  in  money  and  $12,500  In  shares  of  the 
company  at  25  cents  a  share,  or  50,000 
shares  In  all.  Of  the  purchase  price  of  the 
California  Petroleum  lands  $16,000  was  to 
be  paid  in  money  and  $15,000  In. shares  at 
25  cents  a  share,  or  60,000  shares  In  all. 

The  option  and  contract  which  Drum  had 
for  the  Hamilton  lands  fixed  the  price  of 
the  lands  at  $35,000,  so  that  by  his  sale  to 
the  company  he  would  make  a  profit  of  $5,-  { 
000  In  money  and  $12,500  in  stock  of  the ! 
company  at  25  cents  a  share.    By  the  under-  \ 
standing  wliich  he  had  for  the  purchase  of  i 
the  California  Petroleam  lands  the  price  of  i 
the  lands  was  $16,000^  so  that  oa  turning 
over  these  lands  to  the  company  he  would 
make  a  profit  of  $15,000  in  stock  of  the  com- 1 
pany  at  25  cents  a  share.    It  is  these  profits , 
aggregating  $32,500  which  are  sought  to  bei 
recovered  by  the  plaintiff  in  this  action.         { 
There  la  no  evidence  that  the  fact  that  | 
Dram  was  making  a  profit  on  hia  sales  to 
the  comiMuiy  was  disclosed  to  the  directors ' 
of  the  company  other  than  the  defendants 
RIabel  and  Goflhi,  Jr.    On  the  other  hand, 
It  was  not  represented  to  the  directors  that  i 
be  was  not  doing  so,  and,  of  course,  the  \ 
transaction  on  Its  face,  being  a  direct  sale 
by  Drum  to  the  company  for  a  certain  price 
not  fixed,  so  far  as  appeared,  by  reference 
to  what  the  properties  had  cost  him,  involved  I 
directly  the  possIbUlty  that  he  might  be  sell- 
Ims  for  a  price  greater  than  the  cost  to  him. 
Along  with  the  organization  of  the  com- 
pany, steps  were  taken  to  secure  subscrip- 
tioiis  to  its  stock.    A  subscription  paper  was 
circulated  stating  that  a   corporation   was 
betng  formed  to  take  over  the  two  prop- 
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erties,  describing  them,  at  the  flgares  con- 
tained in  the  offer  of  sale  by  Drum.  ^Ri« 
Identity  of  the  seller  is  not  disclosed  by  the 
subscription  pajper,  nor  is  there  any  Intima- 
tion that  he  is  one  of  the  organizers  of  the 
company  and  will  make  a  personal  profit  on 
the  purchase  which  the  company  was  being 
formed  to  make.  It  appears,  in  fact,  that 
this  profit  was  not  disclosed  until  several 
years  later. 

When  sufficient  funds  had  been  raised  by 
the  plaintiff  company,  the  purchases  by 
Drum  from  the  Hamilton  and  Callforala 
Petroleum  Companies  and  the  sales  by  him 
to  the  plaintiff  were  consummated,  practi- 
cally simultaneously.  Dram  paying  for  the 
properties  out  of  the  purchase  money  which 
be  received  for  them.  The  profit  which  he 
made  in  money  he  divided  equally  with  the 
other  three  defendants.  The  stock  which  he 
received  he  also  divided  with  them,  though 
apparently  not  equally.  The  division  of  the 
stock  was  concealed,  at  first  by  not  having 
the  stock  transferred,  and  later  by  having 
it  transferred  Into  the  names  of  others  than 
the  real  owners.  The  division  of  the  profits 
is  denied  by  the  defendants,  but  that  the 
stock  was  actually  divided  Is  admitted,  as 
is  also  the  fact  that  Drum  paid  to  or  for 
the  benefit  of  each  of  the  other  defendants 
an  amount  In  money  equal  to  what  would 
have  been  his  share  on  a  division  of  the 
profits.  The  claim  is  that  the  stock  and 
money  were  given  for  services  In  the  way 
of  securing  subscriptions  and  for  other  con- 
siderations. The  finding  of  the  trial  court 
is,  however,  that  the  profits  were  divided 
as  we  have  stated,  and  the  evidence  and  the 
circumstances  are  ample  to  sustain  that  con- 
elusion,  and  it  must  be  accepted  as  the  fact 

It  is  also  found  by  the  court  that  neither 
the  subscribers  for  stock  of  the  plaintiff, 
other  than  the  defendants,  nor  the  plaintiff 
Itself  learned  of  the  secret  profits  made  by 
Dram  and  divided  between  the  defendants 
prior  to  December  18,  1913,  and  that  the  ac- 
tion for  their  recovery  which  was  commenc- 
ed November  30,  1914,  was  brought  within 
a  reasonable  time  after  such  information 
was  had.  As  we  have  said.  Judgment  was 
given  against  the  defendants  Jointly  and 
severally  for  the  full  amount  of  the  secret 
profit  made  by  them.  From  the  Judgment 
(he  two  Coffins  alone  appeal. 

[1]  The  primary  question  npon  the  fore- 
going facts  is:  Is  there  any  cause  of  action 
against  the  defendants  because  of  them?  It 
is  to  be'  noted  in  this  connection  that,  as 
stated  in  Densmore  Oil  Co.  v.  Densmore,  64 
Pa.  43: 

"Any  man  or  number  of  men,  who  are  the 
owners  of  any  kind  of  property,  real  or  per- 
sonal, may  form  a  partnership  or  association 
with  others,  and  sell  that  property  to  the  aaao- 
ciation  at  any  price  which  may  be  agreed  npon 
between  them,  no  matter  what  it  may  have 
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originally  coat,  provided  there  is  no  frandn- 
lest  miarepresentation  made  by  the  Tenders 
to  their  associatea.  They  are  not  bound  to  dis- 
close the  profit  which  they  made  by  the  trans- 
action." 

It  is  also  to  be  noted  that  the  present 
transaction  appeared  on  Its  face  to  be  a 
sale  by  Drum,  so  that  the  directors  of  the 
plaintifF  wtao  accepted  the  proposition  of 
Drum  must  have  understood  that  it  was  at 
least  possible,  If  not  probable,  that  be  would 
make  a  profit. 

It  is  also  to  be  noted  that,  if  it  were  le- 
gitimate for  Drum  to  make  a  profit  on  the 
sale,  the  fact  that  he  afterwards  divided 
his  profit  with  the  other  defendants  Is  whol- 
ly Immaterial.  If  the  profit  were  legitimately 
his,  he  had  a  right  to  do  with  it  as  he 
pleased. 

Upon  these  facts  the  defendants  seek  to 
have  applied  to  the  present  case  the  princi- 
ple Just  quoted  from  Densmore  Oil  Co.  t. 
Densmore,  whose  soundness  cannot  weU  be 
controverted,  claiming  that  by  It  Drum  had 
a  right  to  sell  to  the  company,  and  the  latter 
was  not  concerned  with  whether  he  made  a 
profit  or  not. 

[2]  The  answer  to  this  contention  is  that 
the  case  is  not  one  of  a  sale  by  the  owner  of 
property  to  an  association  organized  to  pur- 
chase it,  in  whldi  the  understanding  and 
basis  upon  which  the  association  is  formed 
and  the  purchase  consummated  is  that  one 
of  the  associates  is  selling  property  to  the 
association.  In  such  a  case  tJie  fact  is  mani- 
fest that  the  vendor  has  a  personal  interest 
in  the  sale  adverse  to  the  association,  and 
any  one  going  into  the  enterprise  would  or 
should  realize  that  the  vendor,  even  though 
one  of  the  association,  Is  selling  for  his  own 
advantage.  But  in  the  present  case  the  es- 
sence of  the  business  was  that  the  defend- 
ants, through  the  medium  of  a  corporation. 
Induced  a  number  of  persons  to  associate 
with  them  for  the  purchase  of  certain  prop- 
erties for  prices  greater  than  the  properties 
could  be  obtained  for,  and  without  any  dls- 
doeure  either  of  that  fact  or  of  the  fact 
that  the  defendants  expected  to  harvest  the 
dlffer«ice  in  price,  and  had  an  interest  in 
having  the  purchase  made  distinct  from  their 
Interest  in  the  association  and  adverse  to  the 
association;  that,  in  brief,  they  would  di- 
rectly profit  by  the  purchase,  not  as  members 
of  the  association,  but  out  of  the  moneys 
which  their  associates  would  contribute. 
The  moral  guilt  In  such  a  business,  with  its 
concealment  of  its  real  nature  by  those  pro- 
moting the  enterprise  from  those  whom  they 
are  seeking  to  have  Join  with  them  In  it, 
is  apparent 

That  the  law  also  will  recognize  the  guilt 
and  give  relief  because  of  It  is  well  estab- 
lished. The  defendants  were  promoters  of 
the  plaintiff  corporation  beyond  question. 
The  plaintiff  was  projected  and  organized 


by  them,  and  they  for  some  time  after  Its 
organization  managed  and  controlled  it  The 
I>art  they  played  was  that  of  projecting  and 
organizing  a  corporation  to  purchase  certain 
properties,  and  inducing  others  to  Join  with 
them  in  ^e  enterprise.  Tills  is  the  essence 
of  promotion.  Ehrich  on  Promotera,  U  3,  4. 
and  6;  Ex-Mission  L.  &  W.  Co.  v.  Flash, 
97  Cal.  610,  626,  32  Pac.  600;  Burbank  y. 
Dennis,  101  Cal.  90,  97,  35  Pac.  444. 

The  defendants  being  promoters,  in  the 
language  of  Lomlta  L.  &  W.  Co.  v.  Bobin- 
son,  154  Cat  36,  45,  97  Pac.  10,  13  (18  L.  B. 
A.  [N.  8.1  1106),  they— 
"occupied  a  fiduciary  relation  to  their  cosub- 
scribers,  and  were  bound  to  tmthfnlly  dedtora 
to  their  associates  any  personal  interest  that 
they  had  in  the  matter  of  the  purchase.  With- 
out snch  discloaure  they  could  not  legally  profit 
at  the  expense  of  their  associates.  If  they 
were  guilty  of  any  misrepresentation  of  facts 
or  suppression  of  truth  in  relation  to  their  per- 
sonal interest  in  the  proposed  purchase,  the 
corporation  is  entitled  to  set  aside  the  trans- 
action, or  recover  compensation  for  any  loss 
which  it  has  suffered." 

See,  also,  California,  etc.,  Co.  v.  Walla, 
170  CaL  286,  293,  149  Pac.  595,  and  author- 
ities there  cited.    - 

The  application  of  the  general  principle 
so  stated  to  Just  such  facts  as  those  of  *the 
present  case  is  found  in  Densmore  Oil  Co. 
V.  Densmore,  supra.  There,  after  the  state- 
ment we  have  already  quoted  that  a  vendor 
may,  vrlthout  disclosure  of  his  profit,  seU 
property  which  he  owns  to  an  association 
formed  to  purchase  It  and  of  which  he  is  a 
member,  the  court  goes  (m  to  say.: 

"The  second  principle  is  that  where  persons 
form  such  an  association,  or  begin  or  start  the 
project  of  one,  from  that  time,  they  do  stand 
in  a  confidential  relation  to  each  ouier,  and  to 
all  others  who  may  subsequently  become  mem- 
bers or  subscribers,  and  it  is  not  competent 
for  any  of  them  to  purokate  property  for  th0 
purpote*  of  »uoh  a  company  and  then  teU  it 
at  an  adivanoe  vitkoiit  a  full  discloture  of  tke 
faeU." 

This  statement  was  quoted  with  approval 
by  this  court  In  Burbank  v.  Dennis,  supra, 
and  the  Italics  are  those  found  in  it  as  so 
quoted.  It  covers  literally  and  exactly  the 
present  case.  Dmm  and  Coffin  projected 
{ and  had  in  mind  the  formation  of  a  corpora- 
;  tion  In  which  others  would  be  associated 
with  them  at  the  time  they  first  hit  upon 
the  lands  which  were  subsequently  sold  the 
plaintiff.  They  in  fact  were  at  the  time 
looking  for  lands  for  the  purpose  of  such 
a  corporatl<»i.  They  therefore  from  the  be- 
ginning "stood  in  a  confidential  relation  to 
all  others  who  might  become  members  or 
subscribers"  to  the  corporation.  Standing  In 
this  relation,  "it  was  not  competent  for  them 
to  purchase  property  for  the  purpose  of  such 
a  company  and  then  sell  It  at  an  advance . 
without  a  full  disdoaore  of  the  facts,"  and 
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yet  tbey  did  so  pnrcbase  and  sell  property 
witbout  any  disdoanre  whatever  to  those 
whom  tbey  induced  to  associate  with  them. 
In  Burbank  v.  Dennis,  snpra,  two  men^^ 
Dennis  and  Sanborn,  associated  themselves 
on  April  20th  In  a  project  to  acquire  cer- 
tain lands  and  sell  them  to  a  corporation 
which  they  would  organize  and  induce  others 
to  become  shareholders  in.  They  did  organlae 
such  a  corporation  and  sold  to  it  a  number 
of  tracts,  and,  among  others,  one  known  as 
the  Tltna  tract  With  regard  to  Its  purchase, 
the  court  said  aOl  OaL  98,  36  Pac  447) : 

"As  to  the  Titus  tract,  Sanborn  was  in  no 
sense  the  owner  of  it  He  had  not  paid  a  dol- 
lar towards  its  pnrcbase,  and  had  no  word  of 
writing  to  indicate  any  interest  therein.  It 
was  bought  with  the  corporation's  money,  and 
ail  transactdona  pertaining  to  the  sale  of  it 
occurred  subsegnent  to  the  said  20th  day  of 
April.  The  profit  of  $25,000,  charged  to  the 
corporation  upon  this  tract,  is  not  justified  in 
the  law,  and  the  corporation  has  been  injured 
to  that  extent." 

We  can  see  no  possible  distinction  between 
the  facts  so  presented  and  those  of  the  one 
at  bar.  Another  decision,  and  a  very  em- 
inent one,  whose  facts  are  closely  parallel 
is  tbat  of  In  re  Olympla,  decided  by  the 
English  Court  of  Appeal  In  2  L.  R.  (1898) 
153,  and  under  the  name  of  Olucksteln  t. 
Barnes  by  the  House  of  Lords  In  L.  R.  Ap- 
peal Gases  (1900)  240.  For  other  decisions 
of  our  own  involving  and  applying  the  gen- 
eral principle,  see  Ex  Mission  L.  &  W.  Co. 
y.  Flash,  97  Cal.  610,  32  Pac.  600;  Lomita 
L.  &  W.  Co.  V.  Robinson,  154  <3al.  36,  97 
Pac  10,  18  L.  R.  A.  (N.  S.)  1106;  Californla- 
CaUveras  M.  Co.  ▼.  Walls,  170  CaL  285,  140 
Pac.  595. 

[3,  4]  So  far  we  have  been  discussing  the 
general  question  of  the  defendants'  liability 
upon  the  facts  shown.  From  the  conclu- 
sion that  tbey  are  liable  we  see  no  escape. 
But  there  are  a  number  of  particular  con- 
tentions made  on  behalf  of  the  defendants 
which  should  be  considered.  It  is  claimed, 
for  example,  that  the  profit  made  by  Drum 
was  a  legitimate  one,  since  the  fact  that 
Drum  was  selling  to  the  corporation  was 
not  concealed  from  the  directors,  three  of 
whom  were  not  parties  to  the  scheme  to 
make  a  profit,  and  to  whom  the  possibility, 
if  not  the  probability,  that  Drum  was  mak- 
ing ft  profit  must  have  been  evident,  and 
there  was  no  representation  that  he  was  not 
making  a  profit.  It  is  also  claimed  that 
there  is  no  evidence  that  the  fact  tbat  Drum 
was  to  make  a  profit  was  not  disclosed. 
The  answ'er  to  the  latter  proposition  is,  of 
course,  tbat  when  once  it  Is  apparent  that 
Drum  occupied  a  fiduciary  relation  toward 
the  corporation  and  his  associates  in  it,  the 
burden  rested  on  him  to  show  the  full  dis- 
dosure,  without  which  the  transaction  was 
an  Improper  one.    As  to  the  first  proposition. 
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the  answer  is,  first,  that  there  is  no  dis- 
closure shown  of  the  fact  that  Drum  was 
not  the  owner  of  the  properties,  but  had 
merely  arranged  to  purchase  them  for  the 
purpose  of  turning  them  over  to  the  com- 
pany, and,  next,  tbat  until  some  time  after 
the  purchase  from  Drum  was  consummated 
the  defendants  controlled  and  directed  the 
corporation,  so  that  the  knowledge  of  the 
directors  would  have  been  but  the  Icnowledge 
of  defendants,  and  a  disclosure  to  the  di- 
rectors but  a  disdoeure  to  defendants.  The 
duty  of  disclosure  which  tbey  owed  was, 
as  stated  in  the  quotation  we  have  made 
from  Lomita  L.  &  W.  Co.  v.  Robinson,  one 
to  those  whom  they  were  seeking  to  induce 
to  Join  them  in  the  enterprise.  The  lan- 
guage of  the  Lord  Chancellor  In  Glucksteln 
V.  Barnes,  supra,  regarding  a  similar  con- 
tention Is  not  amiss  here.  He  said  (page 
247): 

"My  Lords,  I  decline  to  discuss  the  question 
of  disdosnre  to  the  company.  It  is  too  ab- 
surd to  suggest  that  a  disclosure  to  the  parties 
to  this  transaction  is  a  disclosure  to  the  com- 
pany of  which  these  directors  were  the  proper 
guardians  and  trustees.  They  were  there  by 
the  terms  of  the  agreement  to  do  the  work  of 
the  syndicate,  that  is  to  say,  to  cheat  the 
shareholders;  and  this,  forsooth.  Is  to  be  treat- 
ed as  a  disdosure  to  the  company,  when  they 
were  really  there  to  hoodwink  the  sharehold- 
ers, and,  so  far  from  protecting  them,  were  to 
obtain  from  them  the  money,  the  produce  of 
their  nefarious  plans." 

Now,  we  do  not  mean  to  infer  that  the 
three  directors  other  than  Blshel  and  Ck>ffln, 
Jr.,  were  there,  consdously  to  themselves, 
to  cheat  the  shareholders.  But  they  were 
there  for  that  purpose  so  far  as  the  defend- 
ants were  concerned,  and  the  latter  were  the 
directing  and  controlling  power.  Any  dis- 
dosure to  the  directors  would  have  been 
futile  under  the  circumstances,  and  any  dis- 
closure which,  nnder  the  drcumstances. 
would  meet  the  requirements  of  the  law 
bad  to  be  a  disdosure,  not  to  the  directors, 
but  to  those  who  were  asked  to  subscribe. 
The  subscription  agreement  did  not  make 
such  disclosure,  and  it  Is  a  fair  inference 
that  It  was  not  made  in  any  other  manner. 
In  any  case,  the  burden  of  showing  such 
disdosure  rested  on  the  defendants,  and  it 
was  not  shown. 

[S]  Another  contention  made  on  behalf  of 
the  defendants  Is  tbat  the  complaint  falls 
to  state  a  cause  of  action.  What  has  al- 
ready been  said  is  a  suffldent  answer  to 
this,  except  In  one  particular.  The  com- 
plaint does  not  allege  directly  that  others 
were  Induced  to  become  subscribers  to  the 
stock  of  the  plaintiff.  This,  of  course,  was 
one  of  the  essential  elements  of  the  fraud, 
and  should  have  been  directly  alleged.  It 
Is  alleged,  however,  indirectly,  and  thit  is 
sufildent  to  sustain  the  judgment,  particu- 
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lariy  In  ylmr  at  the  drcumstance  that  the 
fact  Is  not  In  dispnte  and  affirmatively  ap- 
pears from  the  answers  of  the  defendants 
themselves. 

[6]  It  is  also  claimed  that  the  defendants 
are  not  liable  because  there  is  neither  al- 
legation nor  proof  that  the  lands  purchased 
were  not  equal  in  value  to  vhat  the  com- 
pany paid  for  them,  and  that  therefore  it 
does  not  appear  that  the  plaintiff  was  in- 
jured by  the  defendants'  fraud.  Along  the 
same  line,  it  is  contended  that  a  recovery 
from  the  defendants  of  the  secret  profit 
made  was  not  proper  in  any  case ;  that  the 
remedies  of  the  plaintiff  consisted  in  either 
rescinding  the  purchase,  something  that  is 
now  impossible,  or  In  obtaining  damages. 
The  answer  to  both  contentions  is  the  same. 
It  is  that  the  wrong  which  the  defendants 
committed  consisted  in  their  making  a  profit 
at  the  expense  of  their  associates  when  they 
;  ad  no  right  to  make  it.  It  is  wholly  im- 
material whether  the  property  purchased  was 
or  was  not  worth  what  the  association  paid 
for  it  The  wrong  lies,  not  there,  but  in  the 
profit  that  was  wrongfully  made.  The  prop- 
er relief  in  such  a  case  is  to  compel  the 
return  to  the  association  of  the  profit  so 
made  out  of  it.  Putting  it  in  another  way, 
the  defendants  were  under  the  duty.  If  they 
sold  to  the  plaintiff,  of  making  the  sale 
without  profit,  unless  they  disclosed  that 
they  would  receive  a  profit.  15iey  made  the 
sale,  but  they  did  not  make  the  disclosure. 
In  this  situation  they  cannot  retain  the  prof- 
It  It  is  as  if  made  for  the  corporation,  and 
must  be  accounted  for  to  It  It  lias  been 
repeatedly  so  held,  and  a  recovery  of  the 
profit  permitted,  in  practically  every  case  of 
this  character  which  we  have  previously 
cited.  In  addition  to  them  we  might  also 
cite  Western  States,  etc.,  Co.  v.  Lockwood, 
166  Cal.  185,  135  Paa  496. 

[7]  It  is  also  claimed  that  a  joint  and  sot- 
eral  Judgment  against  the  defendants  for 
the  full  amount  of  the  profits  was  not  prop- 
er; that,  as  against  the  defendants  other 
than  Drum  at  least,  the  Judgment  should 
have  been  only  for  the  share  of  the  profit 
which  each  received.  It  is  sufficient  to  say 
that  the  finding  of  the  court,  amply  sus- 
tained by  the  evidence,  is  that  all  four  de- 
fendants were  participants  in  the  fraudulent 
scheme  to  make  a  profit  out  of  the  organlza- 
Haa  of  the  plaintiff,  and  the  sale  to  it  of 
lands  in  excess  of  their  real  price.  Being 
participants  in  the  scheme,  they  are  each 
and  all  responsible  for  the  full  amount  of 
the  injury  their  scheme  worked  upon  the 
plaintiff.  Lomlta  L.  &  W.  Co.  v.  Robinson, 
supra.  We  have  said  that  the  finding  that  all 
four  defendants  participated  in  the  scheme 
to  make  a  profit  out  of  the  plaintiff  is  amply 
sustained  by  the  evidence.  It  is  quite  stren- 
uously contended  to  the  contrary  on  behalf 
cf  young   Coffin    in   particular.     There    is 


no  direct  evidence  that  he  actually  was 
awaie  of  the  scheme  and  he  testifies  to  the 
contrary.  It  also  appears  that  be  was  ill 
from  before  the  time  of  the  first  official 
meeting  of  the  organizers  of  the  plaintiff  un- 
til after  the  purchases  from  Drum  were 
completed.  But  the  circumstances  of  his 
dose  association  with  the  other  parties,  his 
becoming  an  organizer,  director,  and  secre- 
tary and  treasurer  of  the  company,  and 
above  all  the  payment  to  or  for  him  of  his 
share  of  the  profit  and  his  acceptance  of 
It  are  snfflcient  to  sustain  the  finding  that 
he  was  a  party  to  the  scheme.  If  any  in- 
justice is  done  him  In  this  respect,  the  re- 
sponsibility for  it,  so  far  as  it  rests  on  others 
than  himself,  rests  on  those  who  made  this 
young  man  a  sharer  with  them  in  their  un- 
lawful gains  and  gave  him  in  other  ways 
as  well  the  appearance  of  a  participant  in 
the  scheme  in  which  those  gains  were  had. 

[I,  t]  It  is  daimed  by  the  defendants  tJ^at 
the  amount  of  the  Judgment  is  not  correct, 
since  to  the  extent  of  $27,500  it  represents, 
not  money  which  the  defendants  received  as 
profits,  but  the  110,000  shares  of  the  plain- 
tiff which  they  so  received  and  which  the 
court  for  the  purposes  of  the  judgment  trans- 
muted into  money  at  the  rate  .of  25  cents 
a  share  without  any  evidence,  according  to 
the  daim  of  defendants,  that  they  were  in 
fact  of  that  value.  The  original  issue  of 
the  shares  was  a  wrong  upon  the  plaintiff 
by  the  defendants.  The  plaintiff  therefore 
had  the  right  either  to  redalm  the  shares 
themselves  or  to  recover  their  value  as  of 
the  time  of  the  wrong.  Hayward  v.  Leeson, 
176  Mass.  323.  S7  N.  B.  666,  49  U  B.  A.  726. 
At  that  time  the  evidence  shows  that  the 
stock  of  the  company  was  being  subscribed 
and  paid  for  at  the  rate  of  25  cents  a  share. 
It  also  appears  that  the  proposal  of  Drum 
which  was  accepted  by  the  company  and  un- 
der which  the  shares  were  issued  spedfles 
that  they  are  to  be  taken  in  payment  of  the 
purchase  price  which  Drum  is  to  receive, 
at  the  rate  of  25  cents  a  share.  This  was 
suffldent  evidence  to  justify  the  finding  of 
the  court  that  such  was  the  value.  Lehman 
V.  Schmidt,  87  Cal.  16,  22,  25  Pac.  169. 

[10]  The  defendants  also  contend  that  the 
court  erred  in  refusing  them  leave  to  file 
a  supplemental  answer  pleading  a  Judgment 
against  the  plaintiff  and  Drum  In  an  action 
by  the  Hamilton  Company,  wherein  a  num- 
ber of  the  questions  of  fact  Involved  here 
were,  according  to  defendants'  contention, 
determined  adversely  to  the  plaintiff.  The 
only  object  of  the  supplemental  answer  was 
to  set  up  the  Judgment  by  way  of  estoppel. 
The  refusal  of  the  court  to  permit  this  was 
correct,  since  the  Judgment  would  not  have 
so  operated.  It  would  not  so  operate  be- 
cause It  was  not  between  the  parties  to 
this  litigation.  It  Is  true  that  both  Drum 
and  the  plaintiff  were  parties  defendant  in 
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tli«  action  In  whidi  tbe  Judgment  waa  xes^ 
dered,  bat  the  judgment  was  not  between  j 
them,  but  between  tbem  cm  the  one  aide  and 
the  plaintiff  In  that  action  on  the  other.  A 
Jndsment  may  operate  as  an  estoppel  be- 
tween parties  to  it  only  when  they  are  ad- 
verse parties,  so  that  the  judgment  is  a 
determination  of  issues  between  them.  See- 
tlon  1910,  Oode  Civ.  Proc;  28  Oyc.  123?. 

The  final  contentions  of  the  defendants 
which  require  consideration  are  that  the  ac- 
tion was  barred  by  the  statute  of  limita- 
tions and  by  laches.  The  fraud  by  the  de- 
fendants was  consimimated  by  May,  1810. 
and  the  action  was  not  brought  untU  Ko- 
Tember,  1914.  The  statute  of  limitations 
which  applies  is  Enbdlrislw  4  of  section  338, 
Oode  of  Civil  Procedure.  It  provides  that 
an  action  for  relief  on  the  ground  of  fraud 
must  be  brought  within  three  years  of  the 
accrual  of  the  cause  of  action,  but  that  "the 
cause  of  action  in  such  a  'Case  Is  not  deemed 
to  have  accrued  until  the  discovery  by  the 
aggrieved  party,  of  the  facts  constituting 
the  fraud."  The  question  therefore  Is:  Was 
the  fraud  discovered  by  the  plaintiff  less 
than  three  years  before  the  action,  was  com- 
menced? In  this  connection  two  somewhat 
different  points  are  made  by  the  delendanta. 
The  first  is  that  the  evidence  shows  that 
the  fraud  was  in  fact  discovered,  in  the  legal 
sense,  prior  to  that  time,  and,  second,  that 
the  complaint  is  defective  in  the  averments 
necessary  to  make  a  sufficient  showing  that 
the  fraud  was  not  so  discovered. 

[11]  Taking  up  the  first  point,  the  evi- 
dence amply  sustains  the  finding  that  the 
plalntifl  did  not  have  actual  knowledge  of 
the  fraud  until  December,  1913.  The  de- 
fendants claim,  however,  that  it  should  have 
had  such  knowledge  prior  to  that  time  and 
more  than  three  years  prior  to  the  com- 
mencement of  the  action,  and  rely  upon  the 
well-eBtabllshed  rule  laid  down  In  Lady 
Washington,  etc.,  Co.  v.  Wood,  118  Cal.  482, 
4B  Pac.  809,  that  discovery  is  different  from 
knowledge,  that  where  a  party  defrauded 
has  received  information  of  facts  wUch 
should  put  him  upon  inquiry,  and  the  in- 
quiry. If  made,  would  disclose  the  fraud, 
he  will  be  charged  with  a  discovery  as  of 
the  time  the  Inquiry  would  have  given  him 
knowledge.  See,  also,  Bancroft  r.  Wood- 
ward, 190  Pac.  448. 

[IS,  IS]  The  drcnmstances  which  the  de- 
foidants  rely  upon  as  placing  the  plaintiff 
tinder  the  duty  of  inquiry  prior  to  the  three- 
year  period  are  that  at  a  stockholders'  meet- 
ing in  April,  1911,  the  defendants  appeared 
as  representing  by  proxy  the  ostensible 
sharehc^ders  into  whose  names  the  shares 
received  by  Drum  had  been  transferred  upon 
their  division,  and  that,  according  to  the  evi- 
doice  for  the  defendants,  it  was  stated  to 
one  or  more  of  the  directors  other  than  the 
defendants  that  the  latter  were  the  real  own- 
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era  of  the&e  shares.  The  mere  appearance 
of  the  defendants  as  proxies  for  the  osten- 
sible shareholders  would,  of  course,  mean  but 
little.  As  to  the  information  that  the  de- 
fendants were  the  real  owners  of  the  shares, 
it  Is  doubtful  if  the  plaintiff  would  be  charg- 
ed with  having  such  information,  even  if  it 
were  disclosed  to  the  then  directors.  The 
defendants  were  stlU,  If  not  In  complete  con- 
trol of  the  corporation,  at  least  the  most 
important  factors  in  it,  and  were  its  manag- 
ing officers.  There  was  as  yet  no  really 
free  and  Independent  board  of  directors. 
But,  however  this  may  be,  Information  that 
the  defendants  other  than  Drum  were  then 
the  owners  of  portions  of  the  stock  whldi 
Drum  had  originally  received  as  a  part  of 
the  purchase  price  of  the  properties  sold 
the  company  certainly  did  not  carry  an  Im- 
plication that  Drum  had  not  Improbably 
bought  the  properties  for  the  company  and 
then  resold  them  to  It  at  an  advance  price, 
and  can  hardly  be  snid  to  carry  even  the 
implication  that  the  other  defendants  had 
probably  acquired  the  shares  through  a  di- 
vision by  Drum.  The  most  natural  inference- 
would  be  that  they  had  purchased  the  shares 
from  those  whose  proxies  they  held,  but  the 
actual  transfer  of  the  shares  on  the  books 
of  the  company '  had  not  yet  been  made. 
Without  some  information  Which  carried  a 
direct  implication  or  suggestion  of  poesible 
fraud,  the  plaintiff  could  not  be  put  upon 
Inquiry.  The  courts  will  not  lightly-  seize 
upon  some  small  circumstance  to  deny  re- 
lief to  a  party  plainly  shown  to  have  been 
actually  defrauded  against  those  who  de- 
frauded him  on  the  ground,  'forsooth,  that  ho 
did  not  discover  the  fact  that  he  had  been 
cheated  as  soon  as  he  might  have,  dona  It 
is  only  where  the  party  defrauded  should 
plainly  have  discovered  the  fraud  exc^t  for 
his  own  Inexcusable  inattention  that  he  will 
be  charged  with  a  discovery  in  advance  of 
actual  knowledge  on  'his  part  The  present 
case  Is  not  of  that  character. 

[14, 1JJ  As  to  the  point  of  pleading,  the 
rule  laid  down  hi  Lady  Washington,  etc., 
Co.  V.  Wood  Is  that,  where  an  action  for 
relief  on  the  ground  of  fraud  is  brought  after 
the  expiration  of  the  statutory  period  of 
three  years,  the  complaint  must  show:  (1) 
When  the  fr&ud  was  discovered,  which,  of 
course,  must  be  within  the  three-year  period ; 

(2)  why  it  was  not  discovered  sooner;    and 

(3)  the  circumstances  under  which  it  was 
discovered,  so  that  the  court  may  determine 
whether  or  not  it  was  in  truth  discovered 
only  within  the  three-year  period. '  The  com- 
plaint in  the  present  case  did  allege  the 
date  of  discovery,  and  such  date  was  within 
the  three-year  i>erlod.  As  to  the  reason  why 
a  discovery  was  not  sooner  bad,  the  com- 
plaint alleged  the  facts  which  constituted 
the  fraud  and  which  showed  the  fraud  to 
be  a  concealed  one^  and  also  that  the  defend- 
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aats  concealed  tbe  facts  from  the  plalntifT. 
Tbla  was  sufficient  showing  as  to  why  there 
was  no  discovery  sooner.  It  in  fact  comes 
within  the  exact  laneruage  of  the  Lady  Wash- 
ington Case,  which  is  that — 

"He  [the  pleader]  must  show  that  the  acts 
of  fraud  were  committed  under  such  drcnm- 
atances  that  he  would  not  be  presumed  to  have 
any  knowledge  of  them — as  that  they>were  done 
in  secret  or  wer«  kept  concealed-" 

As  to  the  third  requirement,  that  the 
drcnmstances  of  the  discovery  be  shown,  tbe 
complaint  contains  nothing,  and  it  may  well 
be  that  It  was  defective  in  this  respect  But 
the  evidence  m^kes  It  plain  that  the  circum- 
stances under  which  it  was  discovered,  a 
revelation  of  the  facts  by  Drum  after  an 
Investigation  had  been  set  on  foot  by  the 
then  offlcers  of  the  plaintiff,  did  not  Involve 
a  knowledge  of  facts  upon  which  the  plaln- 
tUC  could  be  charged  with  a  discovery  prior 
to  the  three-year  statutory  period.  The  de- 
fmdants  were  not  misled  by  the  defect  of 
the  complaint,  and  the  situation  is  therefore 
one  where  the  pleading  perhaps  is  techni- 
cally lacking,  but  where  there  la  no  lack  In 
the  evidence  and  the  (^poslte  party  was 
not  misled.  In  such  a  situation  the  error. 
If  there  was  one,  was  not  prejudicial  and 
is  not  ground  for  a  reversal. 

[16, 17]  As  to  the  defense  of  laches,  the 
complaint,  as  we  have  stated,  was  not  filed 
until  nearly  a  year  after  the  date  at  which 
it  alleges  a  discovery  was  had.  The  defend- 
ants furthermore  contend  that  as  early  as 
1912  an  investigation  was  started  resulting 
in  a  report  in  April,  1913,  disclosing  facts 
sufficient  to  charge  the  plaintiff  with  a  dis- 
covery as  of  that  time.  It  is  not  necessary 
to  consider  the  accuracy  of  this  contention. 
If  It  be  true,  the  discovery  was  still  within 
the  period  of  limitation.  Mere  delay  in 
bringing  an  action  for  a  time  less  than  the 
period  of  limitation  does  not  amount  to 
laches.  There  must  be  also  present  the  ele- 
ment that  the  delay  has  been  to  the  prej- 
udice of  the  opposite  party.  CahiU  v.  Su- 
perior Court,  146  Cal.  42,  46,  78  Pac.  467; 
Cohen  v.  Cohen,  160  Cal.  99,  105,  88  Pa& 
207, 11  Ann.  Ca&  620.  Nothing  of  this  sort  of 
any  substance  appears  in  the  present  case, 
bearing  in  mind  that  we  are  speaking  only  of 
the  delay  In  bringing  the  action  after  the 
discovery  of  the  fraud.    Furthermore,  it  Is 


exceedingly  doubtful  If  under  our  statute, 
which  provides  that  the  cause  of  action  does 
not  accrue  until  discovery  of  the  fraud,  the 
plaintiff  has  not  the  unaualifled  right  to 
bring  the  action  at  any  time  within  three 
years  thereafter.  It  was  held  in  Estudillo 
V.  Security  Loan  Co.,  149  Cal.  656,  666,  87 
Pac.  19,  that  the  plalntifl  had  such  ri^t 
for  tbe  statutory  period  after  the  commis- 
sion of  the  fraud,  and  that  tbe  doctrine  of 
laches  had  no  application.  If  his  cause  of 
action  does  not  accrue  until  discovery.  It 
is  not  easy  to  see  why  be  should  not  like- 
wise have  the  full  period  of  the  statute  after 
discovery.  Tbe  distinction  must  be  borne 
in  mind  between  laches  in  bringing  the  ac- 
tion within  the  statutory  period  after  dis- 
covery and  the  laches  which  will  prevent 
a  tolling  of  the  statute  for  failure  to  make 
a  discovery,  when  such  failure  Is  due  to 
the  laches  of  the  plaintiff.  The  dlstinctlOB 
must  also  be  home  in  mind  between  such 
a  case  as  the  present  and  one  where  relief 
against  fraud  is  sought  by  way  of  rescis- 
sion. There  the  party  defrauded,  as  a  con- 
dition of  his  right  to  rescind,  must  act 
promptly  upon  discovering  the  facts  which 
give  him  the  right.  The  present  action  la 
not  one  for  rescission.  Rather  it  Is  closely, 
if  not  completely,  analogous  to  an  action 
for  an  accounting  or  to  recover  money  or 
property  had  and  received  by  the  defendants 
for  the  benefit  of  the  plaintiff,  wherein  cer- 
tainly no  delay  after  the  accrual  of  the 
cause  of  action  for  less  than  the  iteriod  of 
llmltatitMi  would  bar  the  right  to  relief. 

We  might  also  add  that  laches  is  a  de- 
fense, and  not  a  condition  of  relief,  and, 
if  it  does  not  appear  on  the  face  of  the  com- 
plaint, must  be  affirmatively  pleaded  and 
proven  by  the  defendants.  16  Cyc.  176.  In 
the  present  case  there  was  neither  pleading 
nor  corresponding  proof  of  any  prejudice 
suffered  by  the  defendants  through  the  de- 
lay of  the  plaintiff  In  not  commencing  its 
action  sooner  after  the  discovery  of  the 
fraud. 

There  are  no  other  points  which  justify 
discussion. 

Judgment  affirmed. 

We  concur:  ANGBLLOTTI,  0.  J. ;  SHAW, 
J.;  WILBUR,  J.;  SLOANS,  J.;  LENNON, 
X;   LAWLOB,  J. 
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declarati<mf  at  the  time,  indlcatiTe  of  Us  then 
mental  state,  eren  though  hearsay,  is  com- 
petent as  within  an  exception  to  the  hearsay 
■role. 


1.  Evidence  «=>222 (2)— Statements  of  defend, 
aat  as  to  enticement  of  plaintiff's  wife  held 
admissible. 

In  action  for  alienation  of  wife's  affec- 
tions, evidence  as  to  statements  by  defendant 
as  to  his  enticement  of  the  wife  held  admissible 
against  him. 

2.  HniMnd  and  wife  «=>333(9)— Evidence  held 
to    prove    enticement    of   wife. 

In  action  for  alienation  of  wife's  alfections, 
evidence  held  to  prove  that  defendant  Inred 
and  enticed  wife  from  husband. 

3.  Appeal  and  error  «=9l002— CradlUltty  of 
oonflloting  evidence  for  Jury. 

Where  the  evidence  was  conflicting,  the 
question  of  where  the  truth  lay  was  for  the 
Jury,  and  not  the  appellate  court. 

4.  Evidence  «=>220(l)— Competency  of  decla- 
rations by  person  other  than  party  not  af- 
fected hy  party's  presence  or  absence. 

The  competency  of  evidence  of  declarations 
or  statements  by  a  person  other  than  the  party 
to  the  action  against  whom  they  are  introduced 
is  not  affected  merely  by  the  latter's  presence 
or  absence. 

3.  Evidenca  «=>220(t)— When  statements  of 
others  In  presenoe  of  party  calling  for  denial 
ut  admissible. 
When  party  to  litigation  was  present  at 
the  time  Uiat  a  person  not  a  party  thereto 
made  declarations  or  statements,  and  the  con- 
duct of  such  party  in  response  to  the  declara- 
tions or  statements,  or  his  replies  to  them,  are 
of  such  character  as  to  amount  to  admissions 
by  him,  his  conduct,  including  his  silence  or 
want  of  action,  where  an  inference  can  fairly 
be  drawn  from  them,  or  his  replies,  can  be 
shown  against  him  and  as  a  part  of  such  con- 
duct or  replies  the  conduct  or  declarations  of 
others  to  which  they  are  a  response. 

6.  Notice  «s>  1 4— Statement  to  party  admissible 
to  charge  bim  with  notice  of  faot  stated. 

Bvidence  of  statement  made  to  a  party 
notifying  or  informing  him  of  certain  fact  is 
admissible  to  charge  him  with  knowledge  or 
notice  of  such  fact. 

7.  Evidence  «=>3 1 7  (3)— Statements  by  wife  as 
to  her  relations  with  defendant,  sued  for 
alleeatlon  of  affeotlont«  admissible  tbougb 
hearsay. 

In  action  for  alienation  of  wife's  affiections, 
testimony  as  to  statements  by  wife  as  to  her 
relations  with  defendant,  though  made  in  ab- 
sence of  defendant,  held  admissible  for  purpose 
of  proving  wife's  feelings,  though  hearsay. 

8.  Evidence  «=»3I7(3,  IS)— Hearsay  evidence 
admissible  to  prove  Intention,  feelings,  or 
mental  or  physical  state  of  person  making 
statements. 

When  the  intention,  feelings,  or  other  men- 
tal state  of  a  certain  person  at  a  particular 
time,  including  his  bodily  feelings,  is  material  to 
the  issues  under  trial,  evidence  of  such  person's 


9.  Trial  «=>48— Admissibility  of  evidence  com. 
potent  for  one  purpose  not  affected  by  Incom- 
petency for  other  purpose. 

In  husband's  action  for  alienation  by  de- 
fendant of  wife's  affections,  the  admiBsibility 
of  testimony  as  to  statements  made  by  wife 
regarding  her  relations  with  defendant,  com- 
petent for  purpose  of  showing  wife's  feelings, 
was  not  affected  by  fact  that  sudi  evidence  was 
not  competent  to  prove  the  facts  stated. 

10.  Trial  <s=>207— Refusal  of  requested  Instruc- 
tion limiting  testimony  srror. 

In  husband's  action  for  alienation  by  de- 
fendant of  wife's  affections,  where  there  was 
evidence  of  statements  by  wife  as  to  her  re- 
lations with  defendant,  refusal  of  instruction 
precluding  jury  from  considering  such  testi- 
mony on  issue  as  to  facts  stated  held  error; 
defendant  being  entiUed  to  an  instruction  limit- 
ing consideration  of  such  testimony  to  its  use 
to  show  feelings  of  wife.  , 

11.  Appeal  and  error  4=31067— Refusal  of  re- 
qaeeted  Instructions  limiting  evidence  held  re- 
versible error. 

In  husband's  action  for  alienation  by  de- 
fendant of  wife's  affections,  where  there  was 
evidence  as  to  statements  by  wife  concerning 
her  relations  with  defendant,  court's  refusal 
to  give  requested  instruction  limiting  the  con- 
sideration of  such  testimony  to  its  use  in 
showing  wife's  feelings  and  prohibiting  Jury 
from  considering  testimony  on  issue  as  to 
facts  stated  by  wife  held  reversitde  error  in 
view  of  conflicting  testimony. 

In  Bank. 

Appeal  from  Superior  Ck>urt,  Los  Angeles 
County ;  Paul  J.  McCormlck,  Judge. 

Action  by  Charles  H.  Adklns  against  Albert 
H.  Brett.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

I.  Henry  Harris  and  Charles  A.  Bank,  both 
of  Log  Angeles,  for  appellant. 

Duke  Stone,  of  Los  Angeles,  and  H.  B.  Was- 
sail, of  Corslcana,  Tex.  (Charles  A.  Bank,  of 
Los  Angeles,  of  counsel),  for  respondent. 

OLMBT,  J.  The  action  involved  in  the 
present  appeal  is  one  for  damages  for'  the 
alienation  by  the  defendant  of  the  plaintiiTs 
wife.  The  cause  was  tried  before  a  Jury,  a 
verdict  was  returned  for  the  plaintiff,  and 
from  the  Judgment  entered  upon  the  verdict 
the  defendant  appeals. 

[1-S]  The  first  point  made  on  behalf  of  tbe 
defendant  is  that  tbe  verdict  is  not  snpiwrt 
ed  by  the  evidence.  No  question  is  made  bat 
that  tbe  evidence  sai)port8  the  conclusion  that 
the  husband  had  lost  the  affection  of  his  wife, 
as  a  result  of  which  she  insisted  upon  a  seim- 
ration,  or,  if  the  testimony  on  behalf  of  the 
plaintiff  be  believed,  as  It  must  be  taken  it 
was  by  the  Jury,  that  acts  of  criminal  oon- 
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versatlon  had  taken  place  between  the  plain- 
tiff's wife  and  the  defendant.  The  particular 
in  which  It  la  claimed  the  evidence  is  Insuffi- 
cient Is  that,  according  to  counsel's  conten-' 
tlon,  It  does  not  show  that  the  defendant 
lured  and  enticed  the  plalntlfTs  wife  from  her 
husband,  was  her  seducer,  so  to  speak.  Pass- 
ing by  the  question  as  to  whether  or  not  evl- 
dence  of  adultery  by  a  wife  not  shown  to  have 
theretofore  lost  her  affection  for  her  husband 
la  not  sufficient  of  itself  to  justify  an  Infer- 
ence of  active  seduction  on  the  part  of  the 
man  Involved,  It  Is  sufficient  for  the  purposes 
of  this  case  to  say  that  there  was  evidence  of 
statements  by  the  defendant  to  a  male  com- 
panion by  the  name  of  Tucker  made  the  day 
after  a  call  by  the  two  upon  the  wife  as  to 
what  bad  taken  place  the  night  before,  which, 
if  tnie,  Justified  the  conclusion  that  the  de- 
fendant was  the  active  aggressor  against  the 
wife's  resistance  on  the  occasion  when  first 
they  had  criminal  intercourse.  It  la  only 
fair  to  say  that  the  making  of  the  statements 
was  denied  by  the  defendant,  as  was  any 
guilty  relation  whatever  on  his  part  with  the 
wife,  and  that  the  witness  Tucker  appears  in 
anything  but  a  creditable  light.  But  evidence 
of  the  statements  by  the  defendant  was  com- 
petent against  him  as  admissions  by  him,  and 
we  caimot  say  that  the  jury  was  not  justified 
in  believing  the  evidence.  It  should  also  be 
said  that  there  was  considerable  corrobora- 
tion. The  case  is  not  one  of  a  want  .of  evi- 
dence In  any  particular,  but  of  a  flat  conflict 
of  evidence  In  nearly  every  particular,  with 
gross  perjury  on  one  side  or  the  other. 
Where  the  truth  lay  it  was  for  the  Jury  to 
determine. 

The  serious  questions  in  the  case  arise  in 
connection  with  the  admissioh  of  evidence  of 
conversations  between  the  plaintiff  and  his 
wife,  wherein  the  latter  admitted  or  stated 
that  she  had  gone  automobile  riding  with  tne 
defendant,  had  dined  with  him,  hud  received 
flowers  from  him,  that  he  was  able  to  give 
her  a  good  time,  and  the  plaintiff  was  not, 
that  she  Intended  to  continue  to  accept  the 
defendant's  attentions  and  the  plaintiff  could 
do  what  he  pleased  about  it,  and  that  he  was 
distasteful  to  her. 

[4-8]  One  objection  to  the  evidence  of  these 
conversations,  which  may  as  well  be  disposed 
of  at  the  outset  as  involving  the  hiost  elemen- 
tary principles  of  evidence,  is  that  they  were 
bad  witbout  the  presence  of  the  defendant 
The  answer  to  this  objection  Is  that  it  is 
wholly  Immaterial  whether  the  defendant 
was  present  or  not.  The  competency  of  evi- 
dence of  declarations  or  statements  by  a  per- 
son other  than  the  party  to  the  action  against 
whom  they  are  introduced  is  not  affected 
merely  by  the  latter's  presence  or  absence.  If 
tlie  evidence  be  not  competent  if  the  party 
against  whom  it  is  sought  to  introduce  it  was 
not  present  when  the  statements  or  declara- 
tions were  made,  no  more  is  it  competent  If 
be  were  present.    There  are  apparent  excep- 


tions to  this,  but  fhey  are  only  apparent,  and 
not  real,  exceptions.  One  instance  is  that, 
when  the  party  to  the  litigation  was  present 
and  his  conduct  in  response  to  the  declara- 
tions or  statements  of  others  or  his  replies  to 
them  are  of  such  character  as  to  amount  to 
admissions  by  him,  his  conduct,  including  his 
silence  or  want  of  action  where  an  inference 
can  fairly  be  drawn  from  them,  or  his  replies, 
may  be  shown  In  evidence  against  him,  and 
as  a  part  of  such  conduct  or  replies  the  state- 
ments or  declarations  of  others  to  which  they 
are  a  response.  But  the  primary  thing  which 
is  admitted  in  evidence  in  such  a  case  is  the 
party's  own  conduct  or  statements,  and,  un- 
less these  are  of  such  a  character  as  to  be 
relevant  evidence  against  him,  the  declara- 
tions or  statements  of  others  are  not  admis- 
sible simply  because  made  in  ills  presence. 
Another  Instance  is  where  it  is  sought  to 
charge  a  party  with  notice  or  knowledge,  and 
for  that  purpose  evidence  is  introduced  of  a 
statement  made  to  him  notifying  or  informing 
him. 

[7, 1]  The  real  objection  to  such  evidence 
as  that  under  consideration  Is  that  it  U  hear- 
say. The  evidence  was  plainly  relevant;  that 
is,  it  teufled  to  prove  matters  in  issue,  and 
was  therefore  admissible  unless  there  is  some 
rule  of  exclusion  applicable  to  it.  The  only 
rule  of  exclusion  to  which  It  can  be  subject 
ij  the  rule  against  hearsay.  The  evidence 
was,  in  fact,  hearsay,  both  as  to  the  past  mat- 
ters stated  in  the.  conversations  and  as  to  the 
wife's  statements  of  her  then  feelings  toward 
the  plaintiff  and  the  defendant.  But  the  rule 
is  thoroughly  well  settled  that,  when  the  in- 
tention, feelings,  or  other  mental  state  of  a 
certain  person  at  a  particular  time,  including 
Ills  bodily  feelings,  is  material  to  the  issues 
under  trial,  evidence  of  such  person's  declara- 
tions at  the  time  indicative  of  his  then  mental 
state,  even  though  hearsay,  is  competent  as 
within  an  excQ)tion  to  the  hearsay  mla  In 
the  present  case  the  state  of  tbe  wife's 
feelings  at  the  time  of  these  conversations, 
both  toward  her  husband  and  toward  the  de- 
fendant, was  material,' and  the  conversations 
were  Indicative  of  her  feelings,  and,  this  being 
so,  evidence  of  them  was  admissible  to  show 
her  then  state  of  feelings.  This  much  can 
hardly  be  questioned,  in  view  of  the  settled 
character  of  the  general  rule  Just  stated,  its 
plain  applicability  to  just  such  cases  as  the 
present,  and  the  fact  that  it  has  very  general- 
ly been  jso  applied.  See  Cripe  v.  Cripe,  170 
Col.  91,  148  Pac.  520,  and  authorities  there 
cited ;  13  R.  0.  L.  1477;  21  Cyc.  1624. 

Tbe  difficulty  In  regard  to  such  dedarations 
as  those  involved  here  lies  in  the  fact  tbat, 
while  they  may  be  competent  upon  the  point 
of  the  wife's  feelings,  they  go  very  much  fur- 
ther. They  contain  statements  as  to  matters, 
such  as  automobile  rides,  dinners,  flowers, 
and  attentions  generally  by  the  defendant  to 
the  wife,  as  proof  of  which  the  statements  are 
not  within  any  exception  to  the  heaisBjf  rul« 
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tnd  are  wholly  Isccmipetcnt. 
is  Intenalfled  by  the  fact  that  those  matters 
are  themselves  material  to  the  lasnes,  and,  If 
true,  very  detrimental  to  the  defendant,  so 
that  the  admission  of  the  evidence  Involves 
the  placing  before  the  jury  of  evidence  tend- 
ing to  prove  matters  in  Issne,  for  proving 
which  such  evidence  Is  not  competent,  and  the 
proof  of  which  is  very  prejudicial  to  the  party 
against  whom  It  Is  Introduced. 

[I]  Nevertheless  it  Is  clear  enough  that  the 
evidence,  competent  for  the  purpose  ot  show- 
ing the  state  of  the  wife's  feelings,  is  not  ren- 
dered Incompetent  by  the  fact  that  It  also 
tends  to  prove  other  material  matters,  to 
prove  which  It  is  not  competent.  The  rule  up- 
on tliia  point,  whldi  is  one  of  well-nigh  every- 
day appUcatton  In  actual  trial.  Is  thus  stated 
by  Wlgmore  (volume  1,  p^  42): 

"In  other  words,  when  an  evidentiary  fact  is 
offered  for  one  purpose,  and  becomes  admissible 
by  satisfying  all  the  rules  applicable  to  it  in 
titat  capacity,  it  is  not  inadmissible  because 
it  does  not  satisfy  the  rules  applicable  to  it  in 
some  other  capacity,  and  because  the  Jury 
might  improperly  consider  it  in  the  latter  ca- 
pacity. This  doctrine,  although  involving  cer- 
tain risks,  is  indispensable  as  a  practical  mle." 

Crlpe  T.  Crlpe,  supra.  Is  an  llluBtratlon  of 
this.  A  father  was  sued  by  the  wife  of  bis 
son  for  the  alienation  from  her  of  the  son, 
and  at  the  trial  the  following  question  was 
asked  of  the  father  as  a  witness: 

"After  the  marriage  of  your  son  and  daugti- 
ter,  and  before  DoUy  [the  son's  wife]  left 
the  ranch  at  Hnasna  in  August,  1911,  did  your 
son  ever  tell  you  that  Dolly  drank  to  such  an 
extent  that  he  could  not  control  her,  or  did  he 
ever  tell  you  during  that  time  that  she  abused 
bim  so  bad  that  he  could  not  live  with  her?" 


It  is  plain  that  as  to  the  fttcts  that  the  wU,> 
drank  to  excess  and  abused  her  husband,  so 
that  he  could  not  live  with  her,  the  evidence 
was  hearsay,  was  not  within  any  exception  to 
the  hearsay  rule,  and  was  wholly  incompe- 
tent, and  at  the  same  time  those  facts  were 
material  to  the  case,  and.  If  true,  very  detri- 
mental to  the  cause  of  the  wife,  so  that  the 
introduction  of  the  evidence  would  be  very 
prejudicial  to  her  as  to  facts  which  the  evi- 
dence was  wholly  Incompetent  to  prove. 
Nevertheless  the  question  was  held  to  be 
proper,  and  the  refusal  of  the  trial  court  to 
permit  it  to  be  answered  reversible  error,  on 
the  ground  that  the  testimony  which  it  called 
for  was  competent  to  show  the  state  of  the 
aon's  feellnga. 

In  holding  that  such  evidence  Is  admissible, 
we  are  not  unaware  of  the  fact  that  there 
are  decisions  to  the  contrary,  and  in  partic- 
ular that,  so  far  as  the  testimony  actuaHy 
excluded  by  them  Is  concerned.  Humphrey 
V.  Pope,  1  Cal.  App.  874,  82  Pac.  223,  and  Bar- 
low V.  Barnes,  172  Oal.  88, 15B  Pac.  457,  are  of 
this  character.  But  In  neither  of  these  cases 
is  the  point  discussed  that  declarations  of  the 
alienated  sitouse  are  admissible  as  competent  I 
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The  situation  r  evidence  of  bis  or  her  feelings  at  tb»  ttan*^ 
and,  if  they  are  to  be  taken  as  holding  tiiat 
such  evidence  is  not  comi)etent  for  that  pur- 
pose, they  are  directly  contrary  to  Crlpe  v. 
Crlpe,  where  the  point  was  considered  and  de- 
cided. If  Crlpe  V.  Crlpe  Is  not  to  be  taken  as 
having  axed  the  law  of  this  state  upon  the 
point,  from  which  Humphrey  v.  Pope,  and 
Barlow  V.  Barnes  Inadvertently  depart,  the 
situation  Is  at  least  one  of  conflicting  deci- 
sions, where  we  are  now  at  liberty  to  deter- 
mine which  is  correct  and  should  be  followed. 
In  this  situation  there  is  little  question  but 
that  Crlpe  v.  Crlpe  should  be  followed.  It  is 
in  accord  with  the  great  weight  of  authorlt) 
and  Is  but  the  application  in  this  particulat 
class  of  cases  of  a  general  rule  of  evidence, 
thoroughly  well  settled  and  applied  in  every 
kind  of  case,  civil  and  crimlnaL  One  of  the 
most  frequent  applications  of  It  in  dvil  cases 
is  the  admission  of  declarations  by  a  testator . 
when  his  mental  capacity  or  his  feelings  are 
material.  Estate  of  Arnold,  147  Cal.  583,  594, 
82  Pac.  252.  A  notable  Instance  of  Ite  appli- 
cation in  a  criminal  case  is  Commcmwealth  v. 
Trefethen,  157  Mass.  180,  31  N.  B.  S61,  24  L. 
B.  A.  235,  where  upon  a  trial  for  murder  a 
statement  of  the  decedent,  a  young  unmar- 
ried woman,  made  shortly  before  her  death, 
that  she  was  Ave  months  pregnant,  was  held 
admissible  for  the  purpose  of  showing  that 
she  believed  this  to  be  her  condition,  and 
therefore  had  a  motive  for  committing  sui- 
cide. Upon  the  point  that  such  evidence,  ad- 
missible to  prove  one  fact,  is  not  rendered 
inadmissible  because  tending  to  prove  some 
other  fact,  to  prove  which  it  is  not  competent, 
the  court  said  (page  187  of  157  Mass.,  page 
9d4  of  31  N.  n.): 

"The  most  obvious  distinction  t>etween  speech 
and  condact  Is  that  speech*  is  often  not  only 
an  indication  of  the  existing  state  of  mind  of 
the  speaker,  but  a  statement  of  a  fact  external 
to  the  mind,  and  as  evidence  of  that  it  in 
clearly  hearsay.  There  is,  of  course,  danger 
that  a  Jury  may  not  always  observe  this  dis- 
tinction, but  that  has  not  availed  to  exclude 
testimony  which  is  admissible  for  one  purposr, 
and  not  admissible  for  another  to  which  there 
is  danger  the  jury  may  apply  it." 


The  mle,  then,  la  that  the  admissibility  of 
such  evidence  as  that  under  discussion,  ad- 
missible because  competent  as  to  one  point. 
Is  not  destroyed  by  its  incompetency  as  to 
other  iwlnts  which  It  yet  logically  tends  to 
prove.  The  danger,  however,  of  the  jury 
misusing  such  evidence  and  giving  It  weight 
in  determining  the  points  as  to  which  it  it 
incompetent  is  manifest.  In  such  a  situation, 
as  Prof.  Wlgmore  puts  it  immediately  follow- 
ing the  quotation  already  made,  "the  only 
question  can  t>e  what  the  proper  means  are 
for  avoiding  the  risk  of  misusing  the  evi- 
dence." Answering  this  question.  Prof.  Wig- 
more  says: 

"It  is  uniformly  conceded  that  the  instruction 
[to  the  jory]  of  the  court  [that  the  evidence 
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is  competent  only  aa  proof  of  one  point  and 
most  not  be  considered  as  proof  of  others] 
suffices  for  that  purpose;  and  the  better  opin- 
ion is  that  the  opponent  of  the  evidence  must 
ask  for  that  instruction;  otherwise  he  may  be 
supposed  to  have  waived  it  as  unnecessary  for 
his  protection." 


The  general  correctness  of  tbln  statement 
cannot  be  doubted.  But  we  doubt  If  the 
learned  author  intended  to  say  more  than 
that  the  opponent  of  such  evidence  is  always 
entitled  to  such'  an  Instruction  for  his  pro- 
tection, if  he  &aka  for  it,  and  that  generally 
It  will  suffice.  But  It  Is  not  difficult  to  Imag- 
ine cases  where  it  would  not  suffice,  and  the 
opponent  could  justly  ask  for  more.  The 
matter  Is  largely  one  of  discretion  on  the  part 
of  the  trial  judge.  If  the  point  to  prove 
which  the  evidence  is  competent  can  just  as 
well  be  proven  by  other  evidence^  or  if  It  is  of 
but  slight  weight  or  importance  upon  that 
point,  the  trial  judge  might  well  be  Justified 
In  excluding  it  entirely,  because  of  its  prejudi- 
cial and  dangerous  character  as  to  other 
points.  A  numl>er  of  the  authorities  cited  by 
defendant's  counsel  are  distinguishable  from 
the  present  case  upon  this  ground.  This 
would  emphatically  be  true  where  there  is 
good  reason  for  believing  that  the  real  object 
for  which  the  evidence  Is  offered  is  not  to 
prove  the  point  for  which  it  is  ostensibly  of- 
fered and  Is  competent,  but  is  to  get  before 
the  Jury  declarations  as  to  other  points,  to 
prove  which  the  evidence  is  Incompetent. 
The  same  thing  would  be  true  as  to  the  Intro- 
duction of  repeated  dedarationa,  when  once 
the  point  tor  which  they  are  competent  has 
been  amply  shown,  it  may  also  be  that  the 
portions  of  the  declaration  which  there  is 
danger  may  be  misused  by  the  Jury  are  not  so 
interwoven  with  the  balance  of  the  declara- 
tion but  that  they  can  be  disassociated  from 
it  without  Impairing  the  meaning  or  effect  of 
the  declaration  for  the  purpose  for  which  It  is 
admissible.  In  such  a  case  evidence  of  such 
Itortlons  of  the  declaration  may  be  excluded 
on  proper  objection,  when  offered,  if  there  is 
opportunity  for  such  objection,  or,  if  there  is 
not,  may  be  stricken  out  on  motion  subsequent- 
ly. The  point  of  the  matter  is  that  the  oppo- 
nent of  such  evidence,  so  likely  to  be  misused 
against  him.  Is  entitled  to  such  protection 
against  Its  misuse  as  can  reasonably  be  given 
him  without  Impairing  the  ability  of  the  other 
party  to  prove  his  case,  or  depriving  him  of 
the  use  of  competent  evidence  reasonably  nec- 
essary for  that  purpose. 

[10]  The  question,  then,  In  the  present  case 
in  connection  with  the  evidence  of  declara- 
tions of  the  wife  reduces  itself  to  a  questlcm 
as  to  whether  the  defendant  was  properly 
protected  from  the  danger  of  this  evidence 
being  misused  by  the  jury,  and  considered  by 
them  as  proof  of  matters  other  than  that  for 
proving  which  it  was  admitted.  We  think 
that  there  can  be  no  doubt  but  that  the  de- 


fendant was  not  proiwrly  protected  In  Oils 
respect 

When  the  first  evidence  of  a  conversation 
between  the  plaintiff  and  his  wife  of  the 
character  of  that  stated  was  put  In,  defend- 
ant's counsel  requested  an  Instruction  to  the 
jury  in  effect  that  the  evidence  was  received 
only  for  the  purpose  of  showing  the  relations 
between  husband  and  wife,  and  should  not 
be  considered  by  the  jury  as  proof  of  the 
facts  narrated  by  the  wife.  In  response  to 
this  request,  the  Judge  charged  the  jury  as 
follows: 

"Gentlemen,  the  court  does  not  at  this  time 
or  at  any  time  instruct  you  as  to  what  has 
been  proven  or  as  to  what  has  not  been  proven. 
You  are  the  sole  judges  of  the  value  and  effect 
of  the  evidence.  It  is  well,  however,  to  bear 
in  mind  the  fact  that  this  evidence  is  being  ad- 
mitted and  is  being  received  by  the  court  for 
the  purpose  of  throwing  light  and  eluddating 
the  issue  as  to  the  relations  existing  between 
the  plaintiff  and  his  wife." 

When  evidence  of  similar  conversations 
was  subsequently  Introduced,  a  similar  re- 
quest was  made  and  a  similar  instruction 
given.  It  is  apparent  at  once  that  the  in- 
.structlon  was  not  responsive  to  the  request  of 
defaidant's  counsel,  and  did  not  meet  the 
situation.  The  defendant  was  entitled  to  a 
direct,  positive,  and  unqualified  instruction 
that  the  jury  must  not  consider  the  evidence 
as  proof  of  the  matters  narrated,  to  prove 
which  the  evidence  was  wholly  incompetent. 
Instead  of  this  the  jury  was  instructed  that 
the  court  would  not  instruct  them  as  to  what 
bad  been  proven  or  not  proven,  and  that  tbey 
were  the  sole  Judges  of  the  value  and  effect 
of  the  evidence,  but  it  was  well  for  them  to 
bear  in  mind  that  this  evidence  was  admitted 
for  the  purpose  of  showing  the  relations  be- 
tween the  plaintiff  and  his  wife.  There  was 
but  one  inference  which  the  Jury  could  draw 
from  this,  and  that  was  that  tbey  were  at 
liberty  to  consider  the  evidence  as  proof  of 
the  matters  narrated  by  the  wife,  if  they  so 
pleased,  although  they  should  bear  In  mind 
that  it  was  not  admitted  for  that  purpose. 
The  effect  of  this  instruction  was  heightened 
by  an  instruction  given  upon  the  introductioii 
on  behalf  of  the  defendant  of  evidence  of 
other  declarations  by  the  wife.  After  in- 
structing the  jury  substantially  as  in  the  case 
of  similar  evidence  on  behalf  of  the  plaintiff, 
the  court  concluded  thus: 

"In  other  words,  that  the  declaration  of  a 
person,  of  themselves,  or  of  Itself,  if  it  1>e  a 
declaration,  does  not  necessarily  establish  the 
truth  of  those  matters  which  are  alleged  to  have 
been  stated  by  the  declarant  There  must  be 
other  proof  submitted  before  yon  would  be 
justified  in  assuming  it" 

It  is  true  that  this  instruction  was  glvoi  In 
connection  with  evidence  on  behalf  of  the 
defendant,  so  that  in  this  Instance  the  failure 
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properly  to  limit  tbe  effect  which  the  Jury 
coold  rightly  give  to  the  evidence  was  prejndl- 
cial  to  the  respondent,  and  not  to  the  appel- 
lant But  the  Instruction  was  In  line  with  the 
instructions  which  had  previously  been  given 
In  connection  with  evidence  for  the  plaintiff, 
and  could  not  buf  confirm  In  the  minds  of  the 
Jury  the  Idea  that  they  bad  the  right  to  ccm- 
slder  such  evidence  of  declarations,  whether 
for  the  plaintiff  or  for  the  defendant,  as  proof 
to  some  extent  of  matters  narrated  by  the 
declarations,  at  least  tt  there  was  corroborat- 
ing IHOOf. 

^nie  effect  of  these  Instroctlons  was  not  re- 
moved by  anything  occurring  subsequently. 
Nothing  whatever  la  said  upon  the  point  In 
the  final  charge  to  the  Jury.  The  court  did  at 
a  later  time  In  the  trial  Instruct  the  Jury 
with  regard  to  certain  evidence  Introduced  on 
bduUf  of  tbe  defendant  that — 

"It  is  to  be  considered  by  yon  only  in  the 
light  of  tbe  Instmction  which  I  have  heretofore 
given  you,  as  throwing  light  upon  the  question 
of  her  [the  wife's]  feeling,  emotion,  sentiments, 
affection  toward  her  hnsband,  and  not  for  any 
other  purpose." 

The  evldoioe  to  which  this  charge  related 
was  not  evidence  of  declarations  by  the  wife, 
but  of  conduct  by  her  with  other  men  sub- 
sequent to  her  alleged  intimacy  with  the  de- 
fendant, and  this  difference  would  tend  to 
prevent  the  Jury  from  appreciating  the  fact 
that  It  was  Inconsistent  with  the  instructions 
previously  given.  But,  more  than  this,  It  la 
plain  that,  under  the  drcnmstances  of  this 
case  at  least,  the  only  charge  at  all  adequate 
to  remove  the  effect  of  the  previous  erroneous 
Instructions  would  have  been  one  expressly 
pointed  at  them,  stating  that  they  were  In- 
correct and  should  not  be  followed,  and  lay- 
ing down  the  correct  rule  In  sharp  distinction 
from  them.    No  such  instruction  was  given. 

[11]  Nor  was  the  error  In  the  respect  under 
dlscnaslon  a  trivial  one.  The  danger  of  the 
misuse  by  the  Jury  of  this  evidence  was  great, 
so  great  that  even  the  most  positive  Instruct 
tlon  upon  the  point  could  hardly  remove  en- 
tirely the  effect  of  the  evidence  from  the  mind 
of  the  Jury.  The  defendant  was  entlOed  to 
protection  against  this  danger,  so  far  as  It 
could  reasonably  be  given.  A  positive  In- 
stmction would  at  least  have  minimized  its 
effect.  Instead  of  such  an  Instruction,  one 
was  given  which  practically  authorized  the 
use,  or  rather  the  misuse,  by  tbe  Jury  of  the 
evidence  as  proof  of  matters  exceedingly  det- 
rlmoital  to  the  defendant  and  as  proof  of 
which  It  was  wholly  Incompetent  The  con- 
flict in  the  evidence  was  so  sharp  and  the 
evldoice  which  tbe  Jury  was  authorized  to  use 
wrongly  was  so  prejudicial  to  the  defendant 
that  it  may  well  have  had  a  determining  In- 
fluence with  the  Jury.  This  being  the  situa- 
tion, a  new  trial  should  be  had. 


There  are  oilier  points  made  on  behalf  of 
the  defendant  t>ut  they  are  not  of  such  a 
character  that  anything  would  be  gained  by 
their  discussion.  It  Is  sufficient  to  say  for  tbe 
purposes  of  a  new  trial  that  we  have  looked 
Into  them  and  find  nothing  In  them. 

Judgment  reversed. 

We  concur:  ANGELLOTTI,  0.  J.;  SHAW, 
J.;  IMNNOS,  J.;  8LOANB,J.;  WILBUR,  J. 


SPENCE  at  tl.  V.  FISHER. 


(184  Cal.  209) 
(L.  A.  558Z) 


(Supreme  Court  of  CaUfomla.    Oct  22,  1920.) 

Master  and  servant  «=>30l(l)— Adult  child's 
negligent  driving  of  family  automobile  not 
imputable  to  father. 
A  father  who  Is  not  guilty  of  personal  neg- 
ligence is  not  liable  for  damages  sustained  by 
third  party  by  reason  of  negligent  driving  of 
an  automobile  by  an  adult  member  of  his  fam- 
ily using  the  same  for  his  own  purposes,  the 
automobile  being  owned  and  maintained  by  the 
father  for  the  general  convenience,  nse,  and 
the  pleasure  of  bis  family,  and  the  particular 
member  of  the  family  operating  the  same  hav- 
ing permission  to  use  It  for  his  or  her  pleasure, 
notwithstanding  Motor  Vehicle  Act  1919,  f  24, 
relating  to  liability  of  parents  where  licenses 
are  granted  minors. 

In  Bank. 

Appeal  from  Superior  Court  San  Beniar- 
dlno  County;  J.  W.  Curtis,  Judge. 

Actions  by  Emma  Jones  Spence  and  Philip 
T.  Spence,  respectively,  against  Henry  Fisher. 
Judgments  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed. 

Duke  Stone  and  Bamhlll  Sc  Pratt  both  of 
Los  Angeles,  for  appellant 

Allison  &  Dickson,  of  San  Bernardino^  for 
respondents. 

ANGELLOTTI,  a  J.  This  is  an  appeal 
from  a  Judgment  in  favor  of  the  plalntlfCs  In 
two  actions  whl(±,  by  stipulation  of  the  par- 
ties, were  treated  and  tried  as  one  action  In 
the  superior  court  The  plaintiffs  are  hus- 
band and  wife,  and  the  actions  were  for  the 
recovery  of  damages  for  personal  Injuries  oc- 
casioned by  a  collision  between  a  horse- 
drawn  vehicle  In  which  the  plaintiffs  were 
proceeding  along  a  public  street  In  the  city 
of  Redlauds,  and  an  automobile  owned  by  de- 
fendant which  was  being  driven  along  said 
street  by  one  Natalia  E^her,  an  adult  daugh- 
ter of  defendant 

It  was  alleged  and  found  that  the  collision 
and  (Consequent  Injuries  were  due  to  the  neg- 
ligence of  Miss  Fisher  In  the  operation  of 
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the  antonmbOe.  AaBTunlitK  the  finding  In  this 
regard  to  be  Baffldently  supported  b?  evi- 
dence, the  remaining  question  i^  as  to  the 
liability  of  defendant  for  the  resnlt  of  his 
daughter's  negligence. 

On  this  branch  of  the  case  there  is  no  dis-. 
pute  as  to  the  material  facts.  Defendant  was 
the  owner  of  the  automobile  and  kept  and 
maintained  the  same  for  "the  use,  conv^i- 
lence,  and  pleasure  of  his  family."  His 
daughter,  then  19  years  of  age,  resided  at  the 
family  home  in  Redlauds  with  her  father  and 
mother.  She  was  accustomed  to  drive  the 
car,  and  had  defendant's  permission  to  use 
the  same  whenever  she  saw  fit  to  do  so.  At 
the  time  of  the  accident  she  was  driving  the 
automobile  on  her  way  to  a  concert  for  her 
own  pleasure,  which  she  was  attending  with- 
out direction  or  suggestion  from  her  father 
or  mother,  having  as  her  guest  in  the  car 
the  governess  of  defendant's  younger  daugh- 
ter, who  was  a  member  of  defendant's  house- 
hold, but  not  a  member  of  his  family.  In 
this  respect  the  finding  of  the  trial  court  la 
that  the  automobile  was  being  operated  by 
Miss  Fisher,  accompanied  by  Miss  Peisch,  the 
governess,  "for  the  convenience,  use,  and 
pleasure  of  the  said  Natalia  Fisher  and  the 
said  Mae  Peisch."  No  other  member  of  the 
family  was  in  the  car.  Defendant  was  ab- 
sent from  Redlands  that  day,  and  knew  noth- 
ing of  this  particular  ose  of  the  car  until  aft- 
er the  accident. 

Upon  these  facts  the  question  is  presented 
as  to  the  liability  of  a  father  who  Is  not 
guilty  of  personal  negligence  in  the  matter 
for  damages  sustained  by  third  parties  by 
reason  of  the  negligent  driving  of  an  auto- 
mobile by  an  adult  member  of  his  family, 
when  sudi  member  of  the  family  is  using  the 
same  for  his  or  her  own  purposes,  the  auto- 
mobile being  owned  and  maintained  by  the 
father  for  the  general  convenience,  use,  and 
pleasure  of  his  family,  and  the  particular 
member  of  the  family  operating  the  same 
having  his  permission  to  use  the  same  at  his 
or  her  pleasure. 

This  question  has  never  been  decided  by 
this  court.  The  father  was  held  liable  under 
such  drcumstances  by  the  District  Court  of 
Appeal  of  the  First  Appellate  District  In 
CMttenden  v.  Murphy  et  aL,  36  Cal.  App.  803, 
173  Pac.  595.  No  petition  for  a  hearing  of 
that  case  was  presented  to  this  court,  and  the 
decision  became  final  without  any  considera- 
tion of  the  matter  by  us.  In  the  earlier  case 
of  McWhlrter  v.  Fuller,  35  CaL  Ak>.  288,  170 
Pac.  417,  the  same  doctrine  was  enunciated 
by  the  same  court,  but  there  it  was  manifest- 
ly dictum,  and  in  denying  a  petition  for  a 
hearing  in  this  court  we  withheld  approval  of 
that  portion  of  the  opinion.  (35  Cal.  App. 
292,  170  Pac.  419.) 

The  question  is  one  in  regard  to  which 
ttiere  is  an  Irreconcilable  conflict  In  the  de- 


cisions of  the  courts  of  last  resort  of  the  va- 
rlous  states  in  whldi  it  has  been  presented 
for  consideration.  It  may  safely  be  said, 
however,  that  it  is  now  generally  conceded 
that.  In  the  absence  of  statutory  provision  for 
such  a  llaUllty,  the  liability  of  the  father 
must  be  based  upon  the  condusioQ  that  the 
negligence  of  the  driver  is  imputed  to  him 
on  the  theory  that  such  driver  was  acting  as 
the  agent  or  servant  of  the  father  in  driving 
the  car.  No  authority  sustaining  the  doctrine 
of  liability  under  such  circumstances  that 
we  have  aeeD  puts  the  decision  on  any  other 
ground,  even  when  the  driver  was  a  minor 
child,  in  the  absence  of  a  statute  creating  It; 
it  being  recognized  that  there  is  nothing  in 
the  nature  of  the  automotdle  Itself  or  in  the 
relationship  of  parent  and  child,  aside  from 
the  fact  that  the  latter  is  a  member  of  the 
family  of  the  paroit,  to  create  such  a  lia- 
bility. Of  course,  all  the  courts  recognize  the 
general  rule  that  the  parent  Is  not  liable  for 
the  torts  of  his  child. 

As  we  said  In  Bryant  v.  Padfic  Electric  By. 
Co.,  174  OaL  737, 164  Pac.  385: 

"In  order  that  the  negligence  of  one  person 
ma7  be  properly  imputed  to  another,  they  must 
stand  in  such  relation  of  privity  that  the  max- 
im, 'Qui  fadt  per  aliom  f adt  per  se,'  directly 
applies." 

On  prindple  it  seems  difficult  to  conceive 
of  any  such  relatlmshlp  under  the  dream- 
stances  we  have  stated.  It  Is  true  that  the 
law  of  agency  is  not  confined  to  business 
transactions,  and  we  can  readily  conceive  of 
the  automobile  so  provided  and  maintained 
being  used  at  a  particular  time  by  a  monber 
of  the  family  under  such  circumstances  as  to 
make  such  member  of  the  family  the  agent  or 
servant  of  the  father  In  snCh  use.  A  plain 
case  of  such  a  nse  would  appear  in  the  event 
that  the  member  of  the  family  was  using  the 
machine  on  some  fecial  mission  of  the  fa- 
ther,  doing  something  that  he  had  been  di- 
rected l>y  the  father  to  do  for  him.  The 
negligence  of  the  driver  would  then  be  im« 
pnted  to  the  father,  not  because  the  former 
was  a  member  of  the  family,  but  because  he 
was  the  agent  or  servant  of  the  father,  en- 
gaged In  the  father's  business,  precisely  as  U 
he  were  the  hired  chauffeur  of  the  father. 
And  we  can  conceive  of  many  situations  witb 
relation  to  the  use  by  a  member  of  the  family 
of  a  machine  so  kept  and  maintained  as  to 
which  it  might  fairly  be  held  that  the  drlv«r 
was  engaged  at  the  particular  time  on  the 
business  of  the  father,  and  acting  within  the 
scope  of  his  employment  as  agent  or  servant 
of  the  father.  As  was  said  by  the  Court  of 
Appeals  of  New  York  In  Van  Blarlcom  ▼. 
Dodgson,  220  N.  T.  Ill,  115  N.  B.  443,  Ll  B.  A. 
1917F,  363:  "The  question  whether  <me  per- 
son la  the  agoit  of  another  in  respect  of  some 
transaction  is  to  be  determined  by  the  faot 
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that  he  r^resents  and  Ib  acting  for  him,"  and 
wherever  the  situation  la  snch  that  the  driver 
may  fairly  be  said  to  be  acting  for  the  father 
In  his  use  of  the  automobile,  the  doctrine  of 
Imputed  negligence  may  be  held  applicable. 
But  It  seems  to  us  that  It  cannot  reasonably 
be  held  that  a  member  of  the  family  using  a 
car  so  provided,  kept  and  maintained  by  the 
father  for  the  pleasure  and  convenience  of 
his  family,  solely  on  bis  own  mission  for  his 
own  personal  pleasure  or  convenience^  Is  act- 
ing for  his  father  or  Is  engaged  on  the  fa- 
ther's business,  notwithstanding  that  such 
use  was  one  of  the  purposes  for  which  the 
car  was  provided  and  maintained.  In  such  a 
situation  we  would  have  simply  a  permissive 
use  of  the  father's  car  by  another,  solely  on 
that  other's  business,  practically  the  same  use 
Of  the  owner's  automobile  that  Is  bad  by  one 
not  a  member  of  his  family  to  whom  he  loans 
It  for  such  third  party's  own  use  or  enjoy- 
ment, the  only  difference  being  that  In  the 
latter  case  the  car  is  not  provided,  kept,  and 
maintained  by  the  owner  for  the  purpose  of 
allowing  others  to  use  it  It  seems  to  us 
that  this  Is  an  Immaterial  factor.  For  the 
puiposes  of  argument  we  may  conceive  of 
some  kind-hearted  individual  who  keeps  a  car 
for  the  avowed  purpose  of  not  only  using  it 
himself,  but  also  of  allowing  his  less  opulent 
friend  and  neighbor  to  use  It  whenever  he 
desires  to  do  so.  Certainly  in  such  a  case  no 
one  would  claim  that  when  the  neighbor  Is 
using  It  solely  on  his  own  mission  he  was  act- 
ing as  the  agent  of  the  owner. 

Some  of  the  courts  appear  to  hold  that, 
where  a  car  is  so  provided  and  maintained  by 
a  father  for  the  use  of  the  members  of  his 
family  for  their  pleasure  and  convenience,  be 
makes  that  pleasure  and  convenience  his 
own  "business,"  and  that  any  member  of  the 
family  using  the  car  exclusively  for  bis  or 
ber  own  purposes  Is  doing  so  In  carrying  on 
the  business  of  the  father  as  the  father's 
agent.  As  the  New  York  Court  of  Appeals 
said  In  Van  Blarlcom  v.  Dodgson,  supra,  this 
Is  certainly  "an  advanced  proposition  In  the 
law  of  principal  and  agent,"  presenting  "a 
case  of  such  theoretical  and  attenuated 
agency.  If  any,  as  would  be  beyond  the  recog- 
nition of  sound  principles  of  law  as  they  are 
ordinarily  applied  to  that  relationship."  The 
idea  that  a  capable  child  In  using  for  his  own 
pleasure  some  article  that  a  Idnd  father  has 
provided  for  the  enjoyment  of  the  members 
of  bis  family  Is  carrying  on,  as  his  father's 
agent,  his  father's  business,  in  thus  enter- 
taining himself,  is  somewhat  unique.  As  one 
of  the  courts  In  criticism  of  this  view  sug- 
gested. It  would  have  to  be  held  thereunder 
that  an  adult  s<m,  a  member  of  his  father's 
family,  using  a  car  so  provided  and  maintain- 
ed for  the  use  of  any  member  of  the  family, 
for  the  sole  purpose  of  taking  his  own  "best 
girl"  riding,  would  in  so  doing  be  carrying  on 
188P.-17 


his  father's  business,  acting  as  bis  father*! 
agent  WaUdns  v.  Clark,  103  Kan.  629,  631, 
176  Pac.  131.  Such  a  case  would  be  no  differ- 
ent. In  so  far  as  the  principles  applicable  to 
the  relations  of  principal  and  agent  or  that  of 
master  and  servant  are  concerned,  from  any 
case  of  the  permissive  use  of  the  car  by  a 
member  of  the  family  solely  for  his  own 
pleasure  or  convenience.  Of  course.  It  Is  true 
that  every  good  father  makes  It  his  "busi- 
ness," In  a  certain  sense  of  that  word,  to  fur- 
nish 80  far  as  he  can,  for  use  by  the  mem- 
bers of  his  family,  all  those  things  that  will 
contribute  to  their  convenience  and  pleasure. 
But  to  our  minds  his  doing  this  cannot,  by 
any  sound  reasoning,  warrant  a  conclusion 
tbat,  in  the  subsequent  use  of  the  thing  by  a 
member  of  the  family  solely  for  his  own  con- 
venience or  pleasure,  while  engaged  exclu- 
sively on  a  mission  of  bis  oWn,  such  member 
of  the  family  Is  engaged  aa  the  father's  busi- 
ness or  In  any  way  acting  as  his  agent  or 
servant 

We  conclude  that  upon  the  facts  stated  at 
the  outset  there  is  no  liability  on  the  part  of 
the  father  for  the  negligence  of  his  daughter. 
Our  conclusion  finds  ample  support  in  what 
appears  to  us  to  be  the  weight  of  authority. 
See  Doran  v.  Thomsen,  76  N.  J.  Law,  754,  71 
Atl.  296,  19  K  R.  A.  (N.  S.)  335,  131  Am.  St 
Hep.  677;  Parker  v.  Wilson,  179  Ala.  361,  60 
South.  160,  43  L.  B.  A.  (N.  S.)  87;  Van  Blarl- 
com T.  Dodgson,  220  N.  Z.  Ul,  115  N.  S.  443, 
U  R.  A.  1916F.  863;  Loehr  v.  AbeU,  174 
Mich.  690,  140  N.  W.  926;  Botanan  v.  Bullene 
(Supreme  Court  of  Missouri)  200  S.  W.  1068; 
Hays  V.  Hogan,  273  Mo.  1,  200  S.  W.  286.  L. 
B.  A,  19180,  715,  Ann.  Oas.  1918B,  1127; 
Blair  v.  Broadwater,  121  Ya.  801,  93  S.  EL 
632,  L.  R.  A.  1918A,  1011;  Zeeb  v.  Bahnmaier, 
103  Kan.  599,  176  Pac.  326,  2  A.  L.  R.  883 ; 
Watklns  V.  Clark,  103  BCan.  629, 176  Pac.  131; 
Elms  V.  Flick  (Ohio)  126  N.  E.  66;  Arkln  v. 
Page,  287  lU.  420, 128  N.  B.  30,  6  A.  U  E.  216. 

Many  of  the  cases  cited  by  learned  counsel 
for  respondent  fall  to  sustain  any  claim  of 
liability  on  the  part  of  the  father  In  sudi  a 
case  as  the  one  before  us.  In  McNeal  v.  Mo- 
Kaln,  33  Okl.  449,  126  Pac.  742,  41  L.  R.  A, 
(N.  S.)  776,  a  minor  son  was  operating  a  car, 
so  kept  in  which  at  the  time  were  his  sister 
and  a  guest  of  the  family,  who  were  being 
carried  for  their  pleasure.  The  court  took 
occasion  to  say  that  the  father  would  not  be 
liable  if  the  son  were  driving  on  his  own  busi- 
ness exclusively.  The  Missouri  cases  cited. 
Dally  V.  Maxwell,  162  Mo.  App.  416, 138  S.  W. 
351,  and  Hays  v.  Hogan,  180  Mo.  App.  237, 
165  8.  W.  1125^  both  from  Inferior  courts, 
were  overruled  by  later  Supreme  Court  de- 
cisions. In  Smith  V.  Jordan,  211,  Mass.  269, 
97  N.  E.  761,  the  father  was  held  liable,  but 
the  decision  was  based  upon  the  fact  that  the 
minor  son  was  driving  his  mother.  In  accord 
with  general  Instructions  expressly  or  bn- 
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plledly  given  by  the  father,  and  the  court 
took  occasion  to  say  that,  If  the  8<«  had  been 
<9>eratlnK  the  car  In  the  performance  of  some 
Independent  design  of  his  own,  there  would 
have  been  no  liability  on  the  pert  of  the  fa- 
ther. In  Lemke  v.  Ady  (Iowa)  159  N.  W. 
1011,  the  minor  child  was  driving  his  mother 
and  two  visiting  guests,  and  It  was  said  that 
to  sustain  a  claim  of  liability  on  the  part  of 
the  father  It  must  appear  that  the  minor  was 
engaged  In  some  act  for  the  benefit  of  the 
father  or  some  member  of  the  family.  In 
Stowe  V.  Morris,  147  Ky.  386,  144  S.  W.  S2, 
39  U  R.  A.  (N.  S.)  224,  the  minor  son  was 
driving  his  sister  and  her  friends.  In  Farn- 
ham  v.  Clifford,  116  Me.  299,  101  AU.  468,  the 
question  Is  not  decided,  the  court  putting 
stress  on  an  admission  of  liability  on  the  part 
of  the  defendant  as  making  the  evidence  suf- 
fldent  to  support  the  verdict  Hlrouz  ▼. 
Baum,  137  Wis.  197,  118  N.  W.  533,  19  L.  R. 
A.  (N.  S.)  832,  is  not  in  point  The  father  had 
purchased  the  car  and  arranged  to  have  bis 
son  learn  to  drive  it  for  the  further  use  ot 
the  car,  and  the  son  was  driving  it  under  the 
instructor's  guidance  at  the  time  of  the  acci- 
dent This  was  held  sufficient  to  support  the 
cimcluBlon  that  he  was  then  engaged  in  his 
father's  bu^neas.  The  contention  of  respond- 
ent  is,  howevor,  upheld  by  the  opinions  In 
Kayser  v.  Van  Nest  126  Minn.  277, 146  K.  W. 
1091,  61  L.  R.  A.  (N.  S.)  970;  Dphoff  v.  Mc- 
Cormlck,  139  Minn.  392,  166  N.  W.  788;  Birch 
y.  Abercrombie,  74  Wash.  486,  133  Fac.  1020, 
50  L.  R.  A.  (N.  S.)  59;  Hutdiins  v.  Haffner, 
63  Colo.  366,.  167  Paa  966,  L.  B.  A.  1918A, 
1008;  Griffin  v.  BusseU,  144  Oa.  275,  87  S.  EI 
10,  L.  B.  A.  igi6F,  216,  Ann.  Gas.  1917D,  994; 
Lewis  v.  Steele,  52  Mont  300,  157  Paa  575; 
Boes  V.  Howell.  24  N.  Mex.  142,  173  Pac.  966, 
K  B.  A.  1918F,  288;  Davis  v.  Littlefleld,  97 
S.  Car.  171,  81  S.  E.  487;  King  v.  Smythe, 
104  Tenn.  217,  204  S.  W.  296,  U  B.  A.  1918F, 
293 ;  Allen  v.  Bland  (Tex.  Civ.  App.)  168  S. 
W.  85;  and  our  own  District  Court  of  Appeal 
Case  of  Crittenden  v.  Murphy,  36  CaL  App. 
803,  173  Pac.  695. 

As  we  have  said,  there  Is  a  hopeless  con- 
flict in  the  decisions,  but  we  are  of  the  opin- 
ion tliat  the  weight  of  authority  is  in  accord 
with  our  conclusion.  The  only  statutory  en- 
actment in  any  way  touching  such  a  matter 
that  we  have  thus  far  Is  the  provision  of  the 
Motor  Vehicle  Act  of  1919  (St  1919,  p.  191), 
which  requires  the  parents  of  a  minor  child 
to  Join  in  the  minor's  application  for  a  license 
to  operate  a  car,  and  provides  that  any  neg- 
ligence of  such  minor  In  (iterating  the  car 
shall  be  Imputed  to  the  persons  signing  such 
application.    Section  24,  Motor  Vehicle  Act 

The  judgment  in  each  case  is  reversed. 

We  concur:  OIJNEIY,  J.;  SHAW,  J.;  WIL- 
BUB,  J.;  LBNNON,  X;  SLOANB,  J.;  LAW- 
liOB,  J. 


(49   Cal.    App.  3S9) 

MoKEEVER  v.  L0CKE-4>ADD0N   CO. 
(Civ.  3511.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Sept  21,  1920.) 

Trial  <»=>387(l),  388(2)— After  trial  to  Jury 

In  advisory  capacity  nndsr  stipulation,  court 

must  make  writton  daelslon,  findings,  and  eon- 

daslona. 

Where  the  parties  stipulated  that  the  Jury 

should  sit  in  an  advisory  capacity,  and  might 

i*etuTn    a    general    verdict    which    the    court 

should  accept  as  the  basis  of  its  judgment  the 

verdict   of   tlie   jury   was  still   advisory   only, 

80  that  it  was  error  for  the  court  to  render 

judgment  thereon  without  a  written  decision, 

findings  of  fact  and  conclusions  of  law,  as  re- 

quired  by  Coda  Civ.  Proc.  |i  632,  633. 

Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  George  H.  Ob- 
anlss.  Judge. 

Action  by  Frank  M.  McKeever  against  the 
Locke-Paddon  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

J.  L.  Smith,  of  San  Francisco,  for  appellant 
Relsner  8c  Honey,  of  San  Francisco,  for 
respondent 

KINSBLL,  Judge  pro  tern.  Action  was 
brought  for  damages  alleged  to  have  been 
sustained  by  plaintiff  in  connection  with  a 
real  estate  trade  through  fraudulent  repre- 
sentations of  the  defoidant 

The  case  was  tried  before  a  Jury  upon  the 
express  stipulation  of  counsel  that  the  Jury 
sit  In  an  advisory  capacity,  and  that  the 
issues  to  be  determined  need  not  be  efpedal- 
ized,  but  that  the  form  of  the  verdict  ml^t 
be  general;  that  the  court  should  accept  such 
verdict  in  the  event  that  it  had  substantial 
support,  as  the  basis  of  the  court's  judgment 
The  verdict  was  for  the  plaintiff,  and  Jodg- 
ment  was  entered  on  the  verdict 

Defendant  appeals,  and  si>eclfles  a  number 
of  alleged  errors,  among  whidi  is  the  q>ecUl- 
catlon  that  notwithstanding  the  fact  that 
the  jury  acted  solely  in  an  advisory  capacity, 
the  trial  Judge  failed  to  file  any  written  de- 
cision, findings  of  fact  conclusions  of  law, 
or  order  adopting  the  verdict  of  the  Jury,  as 
required  by  the  code.  If  this  point  be  well 
taken,  all  other  matters  in  the  voluminous 
record  become  ImmaterlaL 

It  would  aeem  that  the  appellant's  om- 
tention  is  correct  The  calling  of  the  Jury  In 
an  advisory  capacity  made  It  a  trial  by  the 
court  and  necessitated  a  written  decision  by 
the  court  (Code  Civ.  Proc  |  632),  as  weU  as 
findings  of  fact  and  condnsions  of  law  (Code 
(31V.  Proc.  S  633;  VaUeJo,  etc.,  B.  B.  Co.  v. 
Beed  Orchard  Co.,  109  Cal.  545, 147  Paa  238; 
Holland  v.  KeUy,  177  Cal.  43,  169  Paa  1000). 
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The  case  of  Johnson  t.  Mlna  Rica,  etc.,  Co., 
128  CaL  521,  61  Pat  76;  cited  by  respondent. 
Is  not  in  point,  since  In  that  case  It  was  stip- 
ulated "that  the  Jury  should  try  the  'legal 
Issues'  tendered  by  the  answer,  and  that 
these  issues  should  be  determined  by  a  gen- 
eral verdict  'in  favor  of  the  plaintiff  or  In 
favor  of  the  defendant' "  The  stipulation  in 
this  case  was  not  to  the  ^ect  that  the  Jury  In 
giving  a  general  verdict  should  try  or  deter- 
mine the  canse.  On  the  contrary,  the  stipula- 
tion expressly  provided  that  the  Jury  should 
Bit  in  an  advisory  capacity,  and  that  its  ver- 
dict might  be  the  basis  of  the  court's  Judg- 
ment The  mere  fact  that  it  was  agreed 
that  the  verdict  might  be  in  "general 
form"  does  not,  as  respondent  contends,  bring 
this  case  within  the  rule  of  the  Johnson  Case 
80  as  to  obviate  the  necessity  of  findings. 

Judgment  reversed,  and  canse  remanded 
to  the  trial  court,  with  directions  to  give  Its 
decision  in  writing  as  provided  in  section 
633,  Code  of  Civil  Procedure,  and  enter  Judg- 
ment accordingly. 

We  concor:  WASTE,  P.  J.;  RICHABDS,  3. 


(49  Cal.  App.  842) 

COFFMAN  V.  SINQH.     (Civ.  2196.) 

(District  Court  of  Appeal,  Third  District,  C!al- 
ifomia.    Sept  20, 1920.) 

1.  Negllgenoa  «=s>ll7  — AMwar  held  aot  to 
plaad  oontributory  negligence. 

An  answer,  alleging  that  the  accident  and 
its  consequences  were  due  wholly  and  entirely 
to  the  negligence  of  the  plaintiff,  and  that  de- 
fendant was  not  negligent  f^^  not  to  plead 
contributory  negligence,  because  such  aUega- 
tions  were  provable  under  the  specific  denials 
of  the  answer. 

2.  Negligence  «=>II7  — Plea  of  oontributory 
■agllgenoe  held  Insnfflclent. 

A  plea,  alleging  that  plaintiff  was  Injured 
by  Us  own  negligence,  and  not  by  any  negli- 
gence of  the  defendant,  is  not  a  sufficient  plea 
of  contributory  negligence,  since  contributory 
negligence  presupposes  the  negligence  of  the 
defendant  which  such  a  plea  denies. 

3.  Appeal  and  error  «s>l97(2)— Failure  to 
piMd  Issaa  tried  In  lower  oonrt  cannot  bo 
arged  oi  appeal. 

Where  an  issue  not  made  by  the  pleadings 
is  without  objection  made  by  the  evidence,  the 
canse  being  tried  in  the  court  below  by  both 
parties  on  the  theory  that  such  issue  is  prop- 
erly in  the  case,  an  objection  for  the  first  time 
on  appeal  that  no  such  iss.ne  was  made  by  the 
pleadings  will  not  be  of  any  avail  to  the  ob- 
jecting party. 

4.  Negligence  «»I22(I)  — Barden  of  proving 
ooatrlbutory  nagllgonco  is  on  defendant 

Contributory  negligence  is  a  special  de- 
fense, the  support  of  which  by  a  preponderance 
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of  the  evidence  always  rests  upon  the  defend- 
ant or  the  party  setting  it  up,  while  under  tibe 
general  issue  or  the  mere  specific  denials  of  the 
averments  of  the  complaint  all  the  defendant 
is  required  to  do  is  to  overcome  the  effect  of 
the  evidence  introduced  in  support  of  the  com- 
plaint 

5.  Highways  <s=3 1 84(3) —Contributory  negli- 
gence of  truck  driver,  standing  near  truck  In 
road,  held  for  Jury. 

In  action  for  injuries  to  a  truck  driver, 
struck  by  defendant's  automobile  while  stand- 
ing in  road  near  truck,  which  he  had  stopped 
for  purpose  of  adjusting  carbureter,  question 
of  contributory  negligence  htid  for  Jury. 

6.  Highways  «=>I83— Antomoblla  driver  held 
contributorily  negligent  In  passing  standing 
truck  on  narrow  road. 

Driver  of  automobile  truck  on  road,  which 
was  so  narrow  that  there  was  scarcely  room 
for  two  cars  to  pass  each  other,  and  who  pass- 
ed truck  standing  in  the  road  at  the  rate  of 
15  miles  an  hour  without  giving  the  truck  driv- 
er, who  stood  near  the  truck,  warning  of  his 
approach,  and  without  stopping  to  consider  how 
he  could  pass  the  truck  without  endangering 
the  life  of  the  truck  driver,  held  contributorily 
negligent 

Appeal  from  Superior  Court  OoluBa  Coun- 
ty ;  Ernest  Weyand,  Judge. 

Action  by  J.  M.  Ooffman  against  Booja 
Singh.  Judgment  for  plaintUt,  and  defend- 
ant appeals.    Affirmed. 

Brown  &  Albery,  of  Colusa,  for  appellant 
Charles  B.  Harris  and  Ralph  H.  Lewis, 
both  of  Sacramento,  for  respondent 

HART,  J.  nils  Is  an  action  for  personal 
injuries.  The  plaintiff  was  given  a  verdict, 
and  from  the  Judgment  thereupon  entered 
the  defendant  an>eals. 

The  point  for  which  a  reversal  of  the  Judg- 
ment is  demanded  Is  that  the  proximate 
cause  of  the  accident  by  which  the  plaintiff 
received  the  injuries  of  which  he  complains 
was  his  contributory  nei^igenoe.  In  this 
connection,  we  may  with  propriety  consider 
the  respondent's  contention  that  the  defend- 
ant's answer  does  not  set  up  contributory 
negligence  as  a  defense  to  the  action,  and 
that  the  question  of  the  plaintiff's  contrib- 
utory negligence  is  raised  for  the  first  time 
on  this  appeal.  In  r^ly  to  the  contention, 
the  defendant  insists  that  the  answer  does 
sufficiently  plead  contributory  negligence  on 
the  part  of  the  plaintiff,  and  that,  in  any 
event  the  case  having  been  without  objec- 
tion tried  upon  the  theory  that  such  defense 
was  pleaded  and  relied  upon  by  the  defend- 
ant the  respondent  will  not  now  for  the 
first  time  be  permitted  to  urge  the  objection 
that  the  defense  of  contributory  negligence 
was  not  properly  or  at  all  set  up  in  the  an- 
swer. 
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[1, 2]  We  think  the  position  of  the  plain- 
tiff upon  the  proposition  is  sonnd.  The  "fur- 
ther and  separate  defense"  set  np  In  the  an- 
swer does  no  more  than  to  diarge  that  tlie 
ac^dent  and  its  consequences  were  due  whol- 
ly and  entirely  to  the  negligence  of  the 
plaintlfT,  it  being  therein  further  alleged  that 
the  defendant,  at  the  time  the  collision  oc- 
curred, was  driving  his  macliine  in  a  care- 
ful and  prudent  manner,  and  that  the  In- 
juries to  plaintiff  were  not  caused  by  any 
negligence  on  his  part  in  the  operation  of  his 
machine.  These  allegations  could  have  been 
proved  under  the  spedflc  denials  of  the  an- 
swer, and  it  is  therefore  clear  that  they  do 
not  involve  or  set  up  the  plea  of  contribu- 
tory negligence.  "A  plea  alleging  that  plain- 
tiff was  injured  by  his  own  negligence,  or 
by  his  own  negligence  and  not  by  any  neg- 
ligence of  defendant,  is  hot  a  sufficient  plea 
of  contributory  negligence.  Indeed,  It  is 
not  a  plea  of  contributory  negligence  at  all, 
for  the  law,  where  contributory  negligence 
exists,  presupposes  the  negligence  of  defend- 
ant, and  a  plea  of  this  nature  denies  it"  29 
Cya  and  footnote  cases ;  Bamp  v.  S.  B.  Co., 
133  Mo.  App.  700,  U4  S.  W.  69,  61.  But,  it 
seems,  the  case  was  tried  below  ui)on  the 
hypothesis  that  the  defense  of  contributory 
negligence  was  sufficiently  set  np  by  the  de- 
fendant, or  at  least  an  issue  in  the  case. 
Indeed,  the  plaintiff  himself  at  the  trial  ap- 
peared to  have  taken  that  view  of  the  de- 
fendant's pleading,  for  the  court  read  to 
the  Jury,  at  his  request,  the  following  instruc- 
tion: 

"In  this  case,  the  defendant  has  set  np  the 
defense  of  contributory  negligence.  You  are 
instructed  that  the  harden  of  proving  contribu- 
tory negligence  is  oh  the  defendant,  and  that  he 
most  show  by  a  preponderance  of  evidence  that 
the  plaintiff  failed  to  use  such  care  as  a  per- 
son of  common  prudence  usually  exercises  un- 
der like  circumstances." 

[3-6]  Moreover,  evidence  was  received 
without  objection  upon  the  theory  that  the 
element  of  contributory  negligence  was  in 
the  case.  It  Is  well  settled  that,  where  an 
issue,  not  made  by  the  pleadings,  is,  without 
objection,  made  by  the  evidence,  the  cause 
being  tried  in  the  court  below  by  both  parties 
upon  the  theory  that  such  issue  is  properly  In 
the  case,  an  objection  for  the  first  time  on  ap- 
peal that  no  such  issue  was  made  by  the 
pleadings  will  not  be  of  any  arail  to  the  ob- 
jecting party.  This  rule  is  elementary  In 
California,  for  which  reason  cases  need  not 
be  cited  in  confirmation  of  its  restatement 
herein.  But  the  proposition  is  of  little.  If 
any,  consequence  now,  in  view  of  the  verdict 
arrived  at  and  the  conclusion  we  have  reach- 
ed upon  ihe  question  whether  It  is  supported 
by  the  evidence.  The  defendant  was  permit- 
ted to  Introduce  evidence  in  support  of  all  of 
fbe  allegations  of  his  answer,  and  if  he  did  so 
apon  the  theory  that  be  had  pleaded  contrlb- 


,  ntory  negligence,  the  result  merely  was  that 
thus  he  not  only  conceded  his  own  n^ll- 
gence,  but  took  upon  himself  a  greater  bur- 
den than  his  answer  required  of  him,  since 
contributory  negligence  is  a  special  defense, 
the  support  of  which  by  a  preponderance  of 
the  evidence  always  rests  uiKtn  the  defend- 
ant or  the  party  setting  it  up,  while  under 
the  general  issue  or  the  mere  specific  denials 
of  the  averments  of  the  complaint  all  that 
the  defendant  is  required  to  do  is  to  ovei^ 
come  the  effect  of  the  evidence  introduced  in 
support  of  the  complaint,  so  that  the  pre- 
ponderance of  the  evidence  will  not  be  on 
the  side  of  plaintiff.  At  all  events,  the  im- 
portant question  presented  here  is  whether 
there  is  disclosed  by  the  record  sufficient  evi- 
dential support  to  the  verdict,  and  the  Judg- 
ment, and  upon  tills  proposition  we  have 
reached  the  conclusion,  after  a  careful  re- 
view thereof,  that  the  evidence  is  such  as 
that  the  question  whether  it  afforded  Justifi- 
cation for  the  result  arrived  at  below  was 
one  for  the  sole  determination  of  the  Jury; 
or,  stating  the  proposition  In  a  different 
form,  we  find  the  evidence  as  It  Is  presented 
to  us  to  be  such  as  to  preclude  this  court 
from  holding,  as  a  matter  of  law,  that  the 
verdict  does  not  derive  sufficient  support 
therefrom. 

The  accident  resulting  In  the  Injuries  to 
plaintiff  occurred  between  the  hours  of  12 
and  1  o'clock  p.  m.,  on  the  2lBt  day  of  No- 
vember, 1918,  on  a  road  running  between  the 
city  of  Colusa  and  the  town  of  Marwell,  in 
Oolusa  county,  at  a  point  on  said  road  about 
nine  miles  from  the  first-named  place.  The 
defendant  was  at  the  time  of  the  accident  re- 
turning to  his  farm  from  Oolusa,  where  he 
had  gone  to  employ  an  engineer  to  run  a  trac- 
tor engine.  He  secured  the  services  of  a  man 
by  the  name  of  E.  W.  Clement,  who  was  an 
automobile  driver  of  considerable  experience, 
and  who  was  operating  the  machine  when 
the  accident  happened.  A  Hindoo  by  the 
name  of  Khan  was  sitting  in  the  front  seat 
by  the  side  of  Clement,  and  the  defendant 
in  the  back  seat  The  plaintiff  was  driving 
a  motortruck,  and  was  going  west  or  In  the 
same  direction  In  which  the  defendant  was 
traveling.  The  plaintiff,  previously  to  the 
appearance  of  the  defendant's  machine  at  the 
point  where  the  accident  occurred,  had 
stopped  his  truck  to  adjust  the  carbureter, 
which  had  on  the  way  been  giving  him 
trouble.  At  the  place  where  the  plaintiff 
stopped  to  adjust  his  carbureter,  the  road 
was  graded  above  the  surface  of  the  ground 
from  2  to  4  feet  In  the  construction  of  this 
grade,  a  pit  was  left  on  each  side  of  the 
road,  the  same  being  filled  with  water.  The 
road  was  considerably  cut  up,  and  thus  put 
In  bad  condition  by  the  use  thereon  of  heavy 
trucks  with  which  rice  had  been  hauled  from 
place  to  place.  The  north  half  of  the  road 
at  the  point  where  the  plaintiff  stopped  hta 
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track  was  wet  and  soft,  and  so  seriovsly  cnt 
op  that  It  was  regarded  as  unsafe  for  a  ve- 
hicle of  any  kind,  particularly  an  automobile 
or  a  heavy  truck,  to  pass  over  it.  That  por- 
tion of  the  road  south  of  the  center  thereof 
was  In  fairly  good  condition,  and  It  was  In 
that  portion  of  the  highway  that  the  plaintiff 
stopped  his  truck  for  the  purpose  above  ex- 
plained. To  adjust  his  carbureter,  the  plain- 
tiff removed  the  portion  of  the  hood  on  the 
left-hand  side  of  the  engine  of  the  truck, 
which,  as  seen,  was  on  the  south  side  of  the 
road,  pointing  west  The  hood  of  the  truck 
Is  made  up  of  three  pieces,  a  top  piece  and 
one  on  each  of  the  sides.  Plaintiff  had 
jtlaced  the  piece  of  the  hood  which  he  had 
removed  from  the  truck  on  the  ground  south 
of  the  truck  and  between  the  truck  and  the 
pit  on  the  south  side  of  the  road.  While  the 
plaintiff  was  engaged  In  working  on  his  car- 
bureter, the  defendant  approached  in  his  au- 
tomobile^ accompanied  by  the  two  men  above 
namied,  traveling  towards  the  west.  They 
kept  the  machine  In  which  they  were  riding 
In  the  good  portion  of  the  road  down  to  the 
time  they  approached  the  spot  where  the 
plaintiff  was  working  on  his  truck,  and  as 
they  came  near  the  truck  they  drove  to  the 
left-band,  or  south,  side  thereof;  that  being, 
as  seen,  the  only  good  or  safe  place  in  the 
road  where  they  could  pass  the  truck.  In 
thus  passing  the  truck,  the  defendant's  ma- 
dilne  struck  the  plaintiff's  right  leg,  break- 
ing it  in  such  manner  as  to  have'  seriously 
and  permanently  cxlppled  him. 

The  plaintiff,  who  was  at  the  time  of  the 
accident  accompanied  by  a  young  man  named 
Tennant,  testified  that  he  stopped  his  truck 
on  the  south  side  of  the  road,  because  be 
could  not  have  pulled  over  to  the  north  side 
without  getting  "stuck,"  that  portion  of  the 
road  being  wet  and  soft  and  the  soil  there 
of  the  adobe  quality;  that  the  south  side 
had  straw  on  It;  and  that  there  was  more 
room  on  that  side  for  him  to  work  in  on  his 
carbureter  than  there  was  on  the  north  side. 

"Naturally,"  be  continued,  "I  went  down 
there  (south  side),  as  my  trouble  was  on  the 
•oath  side  of  the  car— the  carbureter  on  the 
left  side  of  the  car — and  that  left  me  on  the 
south  aide  to  work.  *  *  *  I  was  working 
on  the  car,  and  I  saw  a  machine  right  in  be- 
hind the  truck,  and  I  reached  over  to  pick  up 
the  hood  to  get  It  out  of  the  way,  and  I  was 
hit  by  the  machine.  *  *  •  The  hood  was 
right  by  the  side  of  me— a  little  behind  me. 

•  •  •  When  I  first  noticed  the  machine  com- 
ing it  was  4  or  6  feet  in   behind  the  truck. 

*  *  *  It  did  just  miss  the  bind  end  (of  the 
track)  about  6  inches,  I  guess,  and  the  front 
end,  why  I  sappose  about  2  feet,  something  like 
that.  *  *  *  I  did  not  bear  any  warning  giv- 
en.   ••    •    There  was  none  given." 

On  cross-examination,  the  plaintiff  stated 
tliat  at  the  time  the  machine  reached  him 
Ids  body  was  "right  up  against  the  truck," 
and  fliat  he  was  facing  north  when  he  was 
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working  on  the  carbureter.  Toung  Tennant, 
he  said,  had  Just  left  the  seat  of  the  truck, 
and  was  standing  near  the  seat  wh«i  the  de- 
fendant's machine  approached  near  the 
truck.  Tennant,  on  seeing  the  approaching 
machine,  jumped  up  on  the  running  board  of 
the  truck  at  about  the  same  Instant  of  time 
that  the  plaintiff  reached  for  the  hood,  and 
this  act  of  Tennant  was  done  as  the  defend- 
ant's machine  "Just  started  to  come  around 
the  hind  end  of  the  truck."  Fprther  cross- 
examination  of  plaintiff: 

"Q.  How  long  was  the  truck?  A.  Oh,  about 
20  feet,  the  whole  thing.  Q.  So  that  he  was 
something  like  20  feet  away  when  you  first 
saw—  A.  (Int.)  Oh,  about  24  or  26  feet.  That 
is  hardly  exactly.  Q.  Just  making  an  estimate, 
yon  are  giving  an  estimate,  are  you?  A.  Ves, 
Sir.  Q.  And  what  did  you  first  do  when  you 
saw  the  car  coming?  A.  Beached  down  to 
get  this  tin  hood,  and  I  got  it  out  of  the  way 
and  straightened  up.  Q.  l^ou  straightened  up, 
and  tb^n  what  happened?  A.  I  was  hit 
*  *  *  Q.  And  at  the  time  that  this,  or  that 
you  were  hit,  which  way  were  you  facing?  A. 
Well,  I  got  straightened  up — I  was  practically 
facing  the  east  the  northeast,  or  something 
like  that,  right  at  the  time  of  the  accident." 

E.  W.  Clement  who  was  driving  the  ma- 
chine of  the  defendant  when  the  accident  oc- 
curred, testified  that  the  latter  had  requested 
him  to  operate  the  automobile,  and  he  there- 
upon took  the  place  of  the  driver  and  started 
out  on  the  Maxwell  road;  that  as  he  ap- 
proached the  place  in  the  road  where  the 
plaintiff's  truck  was  standing,  he  diminished 
the  speed  of  his  machine  to  12  miles  per 
hour;  that  he  observed  back  of  the  truck 
"some  grass  and  boards  along  there  where 
some  one  had  been  stuck  there,  and  I  gave 
the  machine  a  little  gas  so  as  not  to  get 
stuck" ;  that  as  he  hit  and  passed  the  plain- 
tiff he  was  going  at  the  rate  of  15  miles  an 
hour.  Clement  said  that  there  was  on  the 
defoidant's  machine  an  electric  horn,  and  in 
one  instance  in  his  examination  he  stated 
that  he  gave  no  signal  warning  of  his  ap- 
proach as  he  neared  the  truck,  and  in  anoth- 
er instance  declared  that  he  did  not  remem- 
ber whether  be  did  or  not 

Ernest  Tennant  the  young  man  mentioned 
above  as  having  been  with  the  plaintiff  at 
the  time  of  the  mishap,  testified  that  he  was 
on  the  ground  standing  close  to  the  truclt, 
and  on  the  south  side  thereof  when  he  first 
observed  the  defendant's  machine,  then  about 
10  or  12  feet  from  the  truck,  turning  to  pass 
on  the  slde'he  was  standing  on ;  that  the  de- 
fendant's car  was  then  traveling  at  about 
the  rate  of  10  or  12  miles  an  hour;  that 
upon  seeing  said  car,  he  Jumped  on  the  run- 
ning board  of  the  truck;  that  defendant's 
car  would  have  struck  him  had  he  not 
Jumped  on  the  running  board  of  the  truck, 
as  said  car  was  only  2  feet  from  the  truck's 
running  board  when  it  passed  the  truck.  He 
saw  the  plaintiff  struck  and  knocked  to  the 
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ground  by  defendant's  car.  rnie  witness  said 
he  did  not  know,  but  merely  thought  that 
the  plaintiff  stepped  away  from  the  truck 
into  the  road  to  pick  up  the  tin  hood. 

The  above  statement  of  the  testimony  pre- 
sented by  the  plaintiff  is  sufficient  to  con- 
firm our  previous  declaration  that  the  case  as 
made  by  the  evidence,  was  one  entirely  for 
decision  by  the  jury,  or.  In  other  words,  that 
the  evidence  Is  of  such  a  character  as  to 
forbid  the  conclusion,  as  a  matter  of  law, 
that  the  verdict  is  \vlthout  enough  evidential 
bacldng  to  support  It 

In  their  brief  counsel  for  the  defendant 
claim  that  the  evidence  without  conflict 
shows  that,  even  U  the  defendant  was  neg- 
ligent In  the  manner  in  which  his  car  passed 
the  truck,  the  plaintiff,  having,  so  it  is  as- 
serted, stepped  out  into  the  road  in  front  of 
the  car,  was  thereby  himself  guilty  of  negli- 
gence without  the  existence  or  commission 
of  wbldi  the  accident  and  consequent  inju- 
ries to  him  would  and  could  not  have  oc- 
curred. But  it  is  only  necessary  to  read 
the  testimony  of  plaintiff  to  convince  the 
candid  mind  that  coimsel  are  mistaken  in 
their  hypothesis.  The  plaintiff,  as  wiU  be 
noted,  plainly  testified  that  he  merely  stooped 
down  and  picked  up  the  hood  without  mov- 
ing from  his  position  near  the  truck — so  near 
tliat  bis  body  was  against  the  truck— and 
tliat  he  bad  picked  up  the  hood,  and  himself 
liad  straightened  up  before  the  defendant's 
car  struck  him.  There  is  nothing  in  that 
statement  or  testimony  wbich  is  inherently 
wanting  in  verity,  and  the  jury  had  the  right 
to  believe  it  to  be  a  correct  account  of  how 
the  accident  happened.  Indeed,  the  plain- 
tiff's testimony  would  seem  to  be  borne  out 
by  the  obvious  proposition  that  if  he  had 
8teiq>ed  out  Into  the  road  and  in  front  of  the 
defendant's  car,  and  was  in  that  position 
when  it  passed  the  truck,  he  would  have 
been  struck  in  other  parts  of  his  body,  and 
in  all  probabiUfy  have  sustained  fatal  in- 
juries. 

[6]  That  the  driver  of  the  defendant's  car 
was  very  careless  In  the  act  of  passing  the 
truck  seems  to  be  quite  manifest  There 
was,  even  under  ordinary  or  normal  condi- 
tions according  to  the  evidence  hardly  enough 
room  for  two  cars  to  pass  each  other  at  the 
point  on  the  road  where  the  accident  hap- 
pened, and,  with  the  plaintiff  standing  on 
the  ground  near  his  truck  on  the  side  there- 
of on  which  the  defendant's  car  passed  It, 
it  should  have  occurred  to  the  driver  of  the 
defendant's  car  that  the  utmost  care  should 
be  exercised  in  the  attempt  to  pass  the  truck. 
But  the  driver  of  said  car,  in  passing  the 
truck,  as  stated,  did  not  appear  to  exercise 


the  care  whldi  the  situation  wouM  seem  to 
have  suggested  to  a  reasonably  prudent  per- 
son, having  regard  for  the  rights  and  the 
protection  of  others,  for.  In  the  place  of  stop- 
ping as  he  approached  the  truck  at  the  rate 
of  12  miles  an  hour,  and  considering  how  he 
could  pass  the  truck  without  endangering  the 
limbs  or  perhaps  the  life  of  plaintiff,  he 
failed  to  give  the  usual  warning  of  his  ap- 
proach as  he  neared  the  truck,  and  gave  his 
car  more  gas  as  he  neared  the  hind  end  of 
the  truck,  and  thus  speeded  it  up  to  a  rate 
of  15  miles  an  hour  as  he  inssed  the  plain- 
tiff. This  is,  at  any  rate,  what  the  jury 
could  well  and  justly  have  concluded  from 
the  evidence,  as  undoubtedly  it  did  so  con- 
clude. 

But  we  may  go  further  and  declare  that, 
under  the  circiunstances  of  this  case,  the 
jury  would  have  foimd  support  for  finding 
that,  if  they  had  been  required  to  find  that 
the  plaintiff  was  in  the  act  of  picking  up  the 
hood  when  he  was  struck,  having  for  that 
purpose  stepped  away  from  his  position  at 
or  near  the  truck  upon  observing  the  near 
and  sudden  and  tmheralded  approach  of  the 
defendant's  car,  he  was  not  legally  culpable 
imder  the  doctrine  laid  down  in  Shearman 
and  Bedfield  on  Negligence,  section  89,  and 
approved  and  applied  in  such  cases  as 
Schneider  v.  Market  St  Ry.  Co.,  134  Cal.  482. 
490,  66  Pac.  734,  and  Stapp  v.  Madera  Canal 
&  Irr.  Co.,  34  Cal.  App.  41,  61,  62,  166  Pac. 
823,  827,  as  follows: 

"In  cases  where  a  party  is  suddenly  put  ia 
a  position  of  peril  by  the  negligent  act  of 
another,  without  sufficient  time  to  consider  all 
the  circumstances,  he  is  excusable  for  omitting 
some  precautions,  or  making  an  unwise  choice, 
under  this  disturbing  influence,  although  if  his 
mind  had  been  clear,  he  ought  to  have  done 
otherwise.  This  is  especially  true  if  the  peril 
is  caused  by  the  defendant's  fault," 

We  are,  however,  firmly  of  the  opinion 
that  the  jury  could  Justly  have  found,  as 
we  may  assume  that  they  did  find,  that  the 
accident  occurred  as  the  plaintiff  described 
it,  hence  further  consideration  of  the  rule 
last  referred  to  may  be  waived. 

It  may  be  added  that  the  amount  awarded 
the  plaintiff  as  damages  does  not  appear  to 
be  out  of  proportion  to  the  injuries  and  the 
damage  sustained  by  him.  Several  different 
bones  in  his  right  leg  were  severely  fractured, 
and  the  physicians  testified,  as  above  sug- 
gested, that  he  would  suffer  permanent  hand- 
icap by  reason  thereof. 

The  Judgment  is  affirmed. 

We  concur:   NIOOL,  Presiding  Judge  pro 
tem.1  BUBNBTT,  J, 
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(49  Cal.  App.  322) 

THROOP   V.  WESTERN    INDEMNITY    CO. 
(GIv.  3338.) 

(District  Court  of  Appeal,  Second  IMstrict, 
DiTision  1,  California.  Sept  20,  1920. 
Hearing  Denied  by  Supreme  Court  Not.  18, 
1920.) 


1.  insuranoe  «=3455  —  Finding  Inturad  was 
killed  by  nagligsnea  of  bensflolary  ahowa  ao- 
cideatal  death. 

In  an  action  on  an  accident  insurance  policy, 
a  finding  tltat  death  did  not  result  solely  from 
accidental  means  must  yield  to  the  specific 
probative  finding  that  it  resulted  from  dis- 
charge of  gun  in  hands  of  beneficiary,  because 
of  the  gross  negligence  of  beneficiary,  wliich 
establishes  that  killing  was  not  intentional,  and 
was  therefore  accidental,  within  the  policy. 

2.  litBraaoe  «s>455— Involuntary  manslaHgh- 
tar  of  inturod  by  benoflelary  deot  not  bar  n- 
oovory. 

Even  though  death  of  insured  was  caused 
by  gross  negligence  of  beneficiary,  so  that 
latter  was  guilty  of  felony  of  involuntary  man- 
slaughter, under  Pen.  Code,  {  192,  that  fact 
does  not  defeat  recovery  by  benefldary  on  acci- 
dent insuranoe  poli^. 

Appeal  from  Superior  Court,  Lo«  Angeles 
County;  Wm.  D.  Dehy,  Judge. 

Action  by  Cbarles  B.  Throop  against  the 
Western  Indemnity  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Reversed. 

Swanwlck  &  Donnelly  and  J.  W.  Swanwlck, 
all  of  liOS  Angeles,  tor  appellant. 

Dnke  St(me,  of  Los  Angeles,  for  respond- 
ent. 

CONRET,  P.  J.  On  the  17Q»  day  of  Au- 
gust, 1916,  the  defendant  executed  and  dellv- 
ered  to  Hilda  E.  Throop  two  jmllcies  of  in- 
surance against  loss  resnltlng  fnnn  bodily  In- 
juries to  her,  effected  directly  and  Independ- 
ently of  all  other  causes  through  acddoital 
means  (suldde  or  any  attenfpt  thereat,  wheth- 
er sane  or  insane,  not  covered);  the  benefl- 
dary of  said  policies  in  the  event  of  death 
hereunder  being  the  plaintiff,  Charles  B. 
Throop.  This  action  is  brought  upon  those 
policies  to  recover  the  compensation  therein 
named  on  account  of  the  death  of  Hilda  El 
Thro<¥  on  the  13th  day  of  September,  1916, 
occnrrlng  by  reason  of  bodily  injuries  sus- 
tained in  a  manner  within  the  terms  of  said 
policies.  np<»  issues  propnly  framed  the 
court  found: 

That  "on  September  13,  1916,  said  Hilda  E. 
Throop  was  kQled  in  the  county  of  Riverside, 
state  of  California,  by  means  of  the  discharge 
of  a  loaded  shotgun  in  the  hands  of  the  plain- 
tiff, and  actually  discharged  by  the  plaintiff 
herein,  but  that  said  Hilda  B.  Throop  did  not 
thereby  sustain  bodily  injuries,  or  bodily  in- 
jury, which  were  effected  directly  and  inde- 
pendently, or  directly  or  independently  of  all 
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other  causes,  through  acddental  means;  that 
the  discharge  of  said  gun  as  aforesaid  was 
occasioned  by  the  gross  negligence  of  said 
plaintiff,  and  because  and  by  reason  of  the  fact 
that  said  plaintiff  failed  to  use  and  did  not  use 
due  or  ordinary  or  any  care  or  caution  in  han- 
dling the  same;  that  said  Hilda  E.  Throop  died 
on  the  same  day,  to  wit,  September  13,  1916; 
and  that  her  said  bodily  injuries,  or  injury, 
were  not  caused  by  suicide  or  any  attempt 
thereat  on  her  part." 


Judgment  was  entered  In  ta.yor  of  the  de- 
fendant, and  the  plaintiff  appeals  tberefr<Mn. 

Appellant  contends  that  the  judgment 
should  be  reversed:  (1)  Because  the  findings 
show  that  the  death  was  caused  by  acciden- 
tal means;  (2)  because  the  findings  are  incon- 
sistent and  confiictlng.  The  other  points  re- 
lied upon  for  reversal  relate  to  all^;ed  insuf- 
flcloicy  of  the  evidence,  and  need  not  be 
considered  on  this  appeal.  If  either  of  the 
foregoing  stated  contentions  of  appellant  is 
sustained. 

[1]  The  finding  that  the  said  Hilda  E. 
Throop  "did  not  thereby  sustain  bodily  In- 
juries, or  bodily  Injury,  which  were  effected 
directly  and  Independently,  or  directly  or  In- 
dependently of  all  other  causes,  through  ac- 
cidental means,"  considered  separately  and 
apart  from  the  remainder  of  the  finding,  is 
sufficient  to  support  the  judgment  The  real 
question  presented  Is  whether  or  not  the  find- 
ing as  last  above  quoted  is  necessarily  incon- 
sistent with  the  probative  fact  thereinafter 
stated.  That  the  two  propositions  cannot 
both  be  true  is  to  our  minds  very  clear.  The 
fact  found,  that  the  discharge  of  the  gun 
was  occasioned  by  the  gross  negligence  of 
the  plaintiff,  and  because  and  by  reason  of 
the  fact  that  the  plaintiff  failed  to  use 
and  did  not  use  due  or  ordinary  or  any  care 
or  caution  in  handling  the  same,  excludes 
the  possibility  of  any  Intentional  discharge 
of  the  gun,  and  compels  the  conclusion  that 
fbe  injuries  were  effected  solely  by  acciden- 
tal means.  "If  the  probatlTe  facts  found 
were  such  as  to  necessarily  overcome  the 
finding  of  the  ultimate  fact,  the  latter  could 
not  prevail."  Estate  of  HUl,  167  Cal.  69, 
at  page  63,  138  Pac.  600,  at  page  692. 

[2]  To  meet  the  contingency  that  the  court 
might  decide  as  above  Indicated,  respondent 
contends  that  under  the  finding  hereinabove 
quoted  the  plaintiff  was  guilty  of  involunta- 
ry manslaughter,  in  that  the  discharge  of 
the  gun  by  the  plaintiff,  even  If  the  same  was 
a  lawful  act,  was  the  commission  of  an  act 
which  might  produce  death,  "In  an  unlawful 
-manner,  or  without  due  caution  and  circum- 
spection" (Penal  Code,  $  192) ;  that  this  con- 
duct of  the  plaintiff  was  subject  to  punish- 
ment by  Imprisonment  in  the  state  prison 
and  constituted  a  felony;  and  that  a  party 
cannot  in  any  case  recover  Insurance  money 
payable  oh  the  death  of  a  party  whose  life 
he  has  feloniously  taken.    In  support  of  the 


AssFor  otlMT  eaass  see  ume  topic  and  KST-NUHBBR  In  all  K«y-N  umbered  DlseaU  and  Ibdexei 


Digitized  by 


Google 


264 


193  PACIFIC  BEPOBTBB 


(CaL 


claim  that,  tmder  these  drcnmstances,  the 
plaintiff  will  not  be  permitted  to  recover, 
we  are  referred  to  Drown  v.  New  Amsterdam 
Casualty  Co.,  175  Cal.  21,  166  Pac.  6,  and  N. 
Y.  Mutual  Life  Ins.  Co.  v.  Armstrong,  117 
U.  S.  581,  6  Sup.  Ct  877,  29  L.  Ed.  997.  The 
decision  In  the  Drown  Case  Is  not  directly  In 
point.  The  court  was  considering  the  suffi- 
ciency of  the  complaint,  and  held  that  un- 
der the  allegations  thereof  there  was  no 
foundation  iu  the  complaint  for  the  argu- 
ment that  Amelia  C.  Drown  was  guilty  of 
the  murder  or  of  the  unlawful  killing  of 
Archer  CuUen  Drown. 

"There  are  no  allegations  in  the  complaint 
to  the  effect  that  the  killing  of  Archer  Cullen 
Drown  was  done  with  that  malice,  either  ex- 
press or  implied,  which  is  necessary  to  make 
the  act  a  murder.  In  order  to  constitute  vol- 
untary manslaughter  there  must  be  an  intent 
to  kill,  though  it  is  not  that  deliberate  and 
malicious  intent  which  is  an  essential  element 
in  the  crime  of  murder.  People  t.  Freel,  4S 
Cal.  436,  437.  There  is  no  allegation  that  the 
kiUing,  though  without  malice,  was  done  upon 
the  sudden  quarrel  or  heat  of  passion,  which 
is  necessary  to  reduce  an  'unlawful  and  inten- 
tional killing  to  manslaughter.  It  is  not  aver- 
red, either  directly  or  indirectly,  that  the  kill- 
ing was  done  in  the  commission  of  an  unlawful 
act,  or  in  the  commission  of  a  lawful  act  in  an 
unlawful  manner,  or  without  due  caution  or 
drcumBpection.  There  is,  therefore,  no  basis 
for  the  claim  that  the  complaint  shows  an 
involuntary  manslaughter.  It  is  not  alleged 
that  it  was  unlawful  or  that  it  was  intentional." 

From  the  language  quoted  an  Inference  Is 
attempted  to  be  drawn  that  the  court  was 
of  the  opinion  that  a  recovery  could  not  be 
had  by  or  for  the  benefit  of  Amelia  C.  Drown, 
or  by  an  assignee  of  her"  claim.  If  the  kill- 
ing was  the  result  of  her  unintentional  act 
amounting  to  Involuntary  manslaughter. 
Our  reading  of  the  opinion  fails  to  convince 
us  that  the  court  Intended  to  so  decide.  In 
the  ease  of  Mutual  Life  Ins.  Co.  of  New 
York  V.  Armstrong  the  court  was  dealing 
with  evidence  of  facts  tending  to  show  an 
Intentional  murder  of  the  assured  by  one 
beneficially  interested  In  the  policy,  and  the 
language  of  the  court  must  be  considered  in 
the  light  Of  the  case  thus  presented. 

The  rule  which,  in  our  opinion,  should  pre- 
vail In  this  case.  Is  clearly  stated  in  Schrein- 
er  V.  High  Court  of  Illinois  Catholic  Order 
of  Foresters,  35  111.  App.  578,  and  was  there 
stated  as  follows: 

"No  homicide  which  is  the  result  of  care- 
lessness, or  which  is  not  an  intentional  killing, 
should  bar  plnintilTs  rights  to  the  money  on 
her  certificate.  A  contract  of  insurance,  or  a 
certificate  like  the  one  in  suit,  impliedly  as- 
sumes the  risk  of  all  carelessness  by  every 
person,  whether  a  possible  beneficiary  under  the 
contract  or  not,  from  which  the  death  of  the 
insured  may  result,  unless  such  acts  of  care- 
lessness are   especially   excepted;    therefore  a 


death  which  Is  onlntentional,  though  caused  by 
some  neglect  or  unlawful  act  of  the  beneficiary, 
is  within  the  contract,  and  ought  not  to  de- 
feat the  policy.  But  It  would  be  unjust  and 
onreasonable  to  hold  that  the  intentional  tak- 
ing of  the  life  of  insured,  by  the  person  who  is 
to  receive  the  insurance  on  the  death,  is  a 
risk  assumed  and  insured  against  by  the  com- 
pany or  the  society  which  issues  the  policy  or 
certificate." 

Being  of  the  opinion  that  the  Judgment 
herein  is  based  upon  a  finding  which  Is  In- 
consistent and  conflicting  on  the  principal 
Issue  upon  which  the  rights  of  the  parties 
herein  are  dependent,  we  conclude  that  the 
Judgment  la  not  supported  by  the  findings. 

For  that  reason  the  Judgment  Is  reversed. 

We  concur:  SHAW,  J.;  JAMBS,  J. 


(a  (M.  App.  2S9) 

PEOPLE  ex  rel.  BRAbFORD,  DIst.  Atty., 
V.  ARCEGA.     (Civ.  2148.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    Sept  10,  1920.) 

1.  Pleading  «=>8 (3)— Complaint  held  to  state 
cause  of  action  ander  Redllght  Abatement 
Act  without  specifically  describing  acts. 

In  a  proceeding  under  the  Itedlight  Abate- 
ment Act  to  abate  a  nuisance,  a  general  allega- 
tion that  lewdness,  prostitution,  and  assigna- 
tion were  habitually  carried  on  and  practiced 
on  the  premises  or  in  the  building  complained 
of  is  sufficient,  without  stating  a  specific  de- 
scription' of  the  acts  constituting  lewdness, 
prostitution,  or  assignation,  without  even  al- 
leging that  the  acts  complained  of  consisted  of 
acts  which  the  statute  was  designed  to  sup- 
press. 

2.  Nuisance  iS=s84  —  "Lewdness,"  "prvstlta- 
tlon,"  and  "assignation,"  used  In  ooniplalnt 
undar  Redllght  Abatement  Aot  not  amblga* 
ous. 

The  words  'newdness,"  "prostitution,"  and 
"assignation,"  when  used  in  a  complaint  under 
the  Redllght  Abatement  Act,  are  not  ambigu- 
ous, but  bear  a  well-understood  meaning,  and 
mean  precisely  what  those  terms  were  intend- 
ed to  signify  when  they  were  inserted  in  the 
statute,  viz.  illicit  sexual  acts  or  conduct 
amounting  to  or  involving  lewdness;  and  the 
word  "lewdness"  has  but  one  meaning  in  what- 
soever connection  it  may  be  used,  and  is  more 
comprehensive  than  either  the  word  "proatlta- 
tion"  or  the  word  "assignation,"  and  may  or 
may  not  consist  of  acts  of  prostitution  and  as- 
signation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lewd- 
ness;  Second  Series,  Prostitution.] 

3.  Nuisance  «s>04  —  VIolatloa  of  Redllght 
Abatement  Acv  proved. 

In  a  proceeding  under  the  Redllght  Abate- 
ment Act,  a  finding  that  the   premises    com- 
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plained  of  were  uaed  for  the  purpose  of  lewd- 
ness, aaai^ation,  and  prostltation  held  sustain- 
ed b;  the  evidence. 

4.  Naisance  «=984  —  Vlolatloa  of  Redllght 
Abatement  Act  provable  by  circunstantial 
evidence. 

A  case,  fonnded  npon  the  RedUght  Abate- 
ment Act,  may,  like  an;  other  case  or  any  other 
oltimate  fact,  be  established  by  drcnmstantial, 
ka  well  as  by  direct,  evidence. 

5.  Nuisance  «=>79  —  Violation  of  Redllght 
Abatement  Aot  may  oonalst  of  acts  of  lewd- 


A  nniaance  npon  which  the  Redllght  Abate- 
ment Act  places  its  ban  may  consist  Alone  of 
tteta  of  lewdness. 

6.  Evidence  «=33I7(2)  —  Naleanoe  «s984  — 
Statements  of  Inmate  eompotent  to  prove  vio- 
lation of  Redllaht  Abatement  Aot 

Statements  made  by  the  "landlady"  to  a 
detective  offered  in  a  proceeding  under  the 
Bedlight  Abatement  Act  to  abate  a  nnisance 
are  competent,  and  not  objectionable  as  hear- 
•ay. 

7.  Appeal  and  error  «s>994(l)— Rule  as  to  ef- 
feet  of  testlmoay  of  Interested  persons  not 
applicable  oa  appeal. 

If  to  be  accepted  at  all,  the  mle  that  the 
testimony  of  detectivea  and  police  officers  or 
persons  having  a -personal  interest  in  the  out- 
come of  the  issue  before  the  court  must  be 
Tiewed  with  caution,  and  that  a  judgment  should 
not  be  predicated  alone  on  a  testimony  of  such 
iritneeaes,  has  no  application  to  reviewing 
courts. 

8.  Witnesses  «=>80  —  Partiss  and  iaterested 
persons  oom  potent. 

Under  the  old  common  law,  a  par^  to  an 
action,  or  any  party  directly  interested  in  i^e 
event  of  the  trial,  was  not  competent  to  testify 
In  his  own  behalf,  but  such  ia  not  now  the 
mle.    . 

9.  Evidence  «=9588— Testimony  of  polios  offl- 
eers  and  deteotlves  to  be  measared  as  testi- 
mony of  ether  witnesses. 

The  testimony  of  detectives  and  police  offi- 
cers must  be  considered,  and  its  evidentiary 
Talue  measured  by  the  jury  or  trier  of  facts  by 
the  same  common  tests  that  constitute  the  es- 
tablished and  accepted  criterion  by  which  the 
evidentiary  value  of  the  testimony  of  all  other 
witnesses  is  determined. 

Appeal  from  Superior  Court,  Sacramento 
Connty;  Cbas.  O.  Bnsick,  Judge. 

Proceeding  under  tbe  Redllght  Abatement 
Act  by  the  People  of  the  State  of  California, 
on  the  relation  of  Hugh  B.  Bradford,  Dis- 
trict Attorney  of  Sacramento  County, 
against  Vincent  Lambert  Arcega.  From  a 
judgment  abating  the  nuisance,  the  defend- 
ant appeals.    AfSrmed. 

See,  also,  193  Pac.  268. 

Wm  A.  Gett,  of  Sacramento,  for  appel- 
lant 

Hugh  6.  Bradford,  of  Sacramento,  for  re- 
qpondent 


ARCEaA  265 

P.> 

HART,  J.  The  action  la  prosecuted  under 
what  is  known  as  tbe  "Redllght  Abatement 
Act"  (St  1913,  p.  20).  The  complaint  allegoB 
that  the  premises  and  building  known  as 
-No.  222  L  Street,"  In  the  city  of  Sacra- 
mento, and  described  as  the  "east  one-half 
of  lot  No.  8,  in  tbe  block  or  square  bounded 
by  and  between  L  and  M  and  Second  and  , 
Third  streets  of  said  dty  of  Sacramento," 
were,  and  for  some  time  prior  to  the  8d  day 
of  January,  1918,  "and  ever  since  that  date, 
and  now  are,  used  for  the  purposes  of  lewd- 
ness, assignation,  and  prostitution,  and  upon 
said  premises  acts  of  lewdness,  assignation, 
and  prostitution  were  held  and  did  occur, 
and  said  premises  were  and  now  are  a  nui- 
sance under  the  laws  of  the  state  of  Cali- 
fornia." It  Is  further  alleged  that  the 
appellant,  Arcega,  is  the  owner  of.  said  prop- 
erty and  premises,  and  that  the  respondents,* 
George  W.  Locke  &  Son,  a  corporation,  and 
certain  fictitiously  named  parties,  "have  and 
claim  some  Interest  in  and  lien  upon  said 
real  property,  and  that  the  respondents, 
George  W.  Locke  &  Son,  Janet  Coe,  and 
Susan  Hoe  et  al.  (flctitiouBly  designated), 
are  the  owners  of  the  furniture,  fixtures, 
musical  instruments,  and  other  movaMe 
property  situated  in  said  building,  as  tha 
relator  is  Informed  and  believes,  and  so  al- 
leges." The  prayer  Is  for  a  decree  perpetu- 
ally enjoining  said  alleged  nuisance,  for  the 
removal  from  said  premises  of  the  fnmttnie^ 
fixtures,  etc.,  and  the  sale  thereof  tn  the 
manner  provided  by  the  Abatement  Act  and 
the  closing  of  the  premises  and  the  build- 
ing and  the  interdiction  of  their  use  for 
any  purpose  for  the  period  of  one  year.  Ibe 
findings  •  were  in  accordance  with  the  aver- 
ments of  the  complaint,  and  the  decree  fol- 
lows the  prayer  of  the  complaint  Tbe  ap- 
peal is  by  Arcega  from  the  Judgment 

[1]  The  court  below  overruled  a  demurrer 
Interposed  by  the  appellant  to  the  complaint 
and  denied  a  motion,  likewise  Interposed  to 
strike  out  certain  specified  portions  of  that 
pleading.  Both  the  demurrer  and  said  mo- 
tion raised  the  question  whether  the  com- 
plaint stated  a  cause  of  action  under  the 
terms  of  the  Abatement  Act  against  the  re- 
spondents in  the  court  below.  The  specific 
point  thus  made  is  that  the  mere  statement 
in  the  complaint  that  the  premises  In  ques- 
tion were  and  had  been  used  for  tbe  purpos- 
es of  lewdness,  assignation,  and  prostitution 
involves  a  legal  conclusion,  and  that  it  U 
therefore  deficient  in  the  setting  forth  of 
a  cause  of  action  for  the  relief  demanded, 
tbe  position  of  the  appellant  being  that,  to 
state  a  case  under  the  Abatement  Act,  the 
complaint  must  contain  a  spedflc  description 
of  the  acts  constituting  all  or  any  one  of  the 
alleged  general  acts  of  lewdness  and  prosti- 
tution and  assignation.  This  precise  point 
has  been  repeatedly  decided  adversely  to  the 
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position  taken  by  the  appellant  See  People 
V.  Lalne,  182  Pac.  986;  House  v.  Meyer, 
100  Gal.  692,  35  Pac.  308;  Talbot  t.  Ginoc- 
chlo,  18  Cal.  App.  391,  123  Paa  223;  Ellis 
V.  Central  Traction  Co.,  37  Cal.  App.  390, 
395,  174  Pac.  407;  DooUtUe  ▼.  McConneU, 
178  Cal.  697,  705,  174  Pac.  305. 

In  the  Laine  Case,  which  was  an  action 
under  the  Abatement  Act,  we  expressly  held 
that  a  general  allegation  that  lewdness,  pros- 
titution, and  assignation  were  habitually 
carried  on  and  practiced  on  the  premises  or 
In  the  building  complained  of  was  sufficient 
And  It  may  here  be  added  that  the  present 
case  is  no  different,  so  far  as  the  complaint 
Is  c(n)tcemed,  from  the  following  cases  aris- 
ing under  the  Abatement  Act:  People  t. 
Barbiere,  33  Cal.  App.  770,  166  Pac.  812; 
People  V.  DiUman,  37  Cal.  App.  415,  174 
.  Pac.  951 ;  In  re  Selowslcy,  38  Cal.  App.  669, 
177  Pac.  301;  Chown  v.  Alexandre,  35  Cat 
App.  194,  169  Pac.  464. 

In  House  t.  Meyer,  supra,  an  action  for 
damages  resulting  from  the  alleged  negli- 
gence of  the  defendant  the  complaint  charg- 
ed the  negligence  in  general  language,  and 
the  complaint  on  appeal  was  that  a  general 
allegation  of  negligence  was  Insufficient  to 
state  such  a  cause  of  action.  The  court  held 
that  such  an  allegation  was  all  that  was  re- 
quired to  state  a  cause  of  action  for  the 
recovery  of  damages  for  injury  produced  by 
the  defendant  and,  quoting  Bliss  on  Code 
Pleading,  {  211,  said:  "The  negligence  Is 
the  ultimate  fact  to  be  pleaded,  and  is  not 
a  legal  conclusion." 

So,  in  the  present  case,  the  ultimate  fact 
alleged  is  that  the  premises  involved  herein 
were,  at  the  times  mentioned  In  the  com- 
plaint used  for  the  purposes  either  of  lewd- 
ness or  prostitution  or  assignation,  or  for 
all  those  purposes. 

[2]  The  argument  that  the  words  "lewd- 
ness," "prostitution"  and  "assignation"  may 
be  used  In  different  connections  or  In  dif- 
ferent senses,  according  to  the  connection  In 
which  they  are  employed,  and  are  therefore 
ambiguous  and  indefinite  as  to  their  mean- 
ing or  signification  when  used  in  a  complaint 
prepared  under  the  Abatement  Act  without 
specifically  showing  or  alleging  that  they 
consisted  of  acts  which  the  statute  was  de- 
signed to  suppress,  Is  substantially  answered 
by  what  Is  above  said,  to  which,  however, 
may  be  added  the  suggestion  that  as  used 
■in  the  Abatement  Act,  those  terms  bear  a 
well-defined  and  well-understood  meaning, 
and  that  a  complaint  charging  in  the  gen- 
eral language  of  the  act  the  nuisance  at  the 
suppression  of  which  said  act  is  directly 
aimed  must  of  necessity  be  considered  and 
construed,  and  may  readily  be  understood 
to  mean  precisely  what  those  terms  were 
obviously  intended  to  signify  when  they 
were  Inserted  in  the  statute,  viz.  illicit  sex- 
ual acts  or  conduct  amounting  to  or  Involv- 


ing lewdness.  The  latter  word,  it  may  be 
further  added,  has  but  one  meaning  in  what- 
soever connection  It  may  be  used,  and  it  is 
more  comprehensive  than  either  the  word 
"prostitution"  or  the  word  "assignation,"  and 
may  or  may  not  include  acts  of  prostitution 
and  assignation. 

[3]  The  next  point  urged  for  a  reversal 
is  tliat  the  findings  are  not  supported  by 
the  evidence.  An  examination  of  the  evi- 
dence has  readily  convinced  us  that  the  point 
is  not  well  taken.  A  brief  reference  to  the 
testimony  will  confirm  this  conclusion. 

It  appears  from  the  evidence  that  a  party 
(a  female)  employed  as  a  detective  by  the 
State  Law  Enforcement  League,  early  in  the 
evening  of  January  3,  1918,  called  at  the 
house  complained  of  here  and  asked  to  see 
the  "landlady."  The  witness  was  shown  to 
the  room  of  the  "landlady,"  the  latter  then 
lying  on  a  bed  with  a  man  having  no  cloth- 
ing but  his  undergarments  upon  him,  and 
the  woman  being  clothed  only  with  a  kimo- 
no, which  was  "pulled  up  to  her  knees." 
The  man  was  of  large  frame,  and  ai4[)eared 
to  the  witness  to  be  either  a  Oreek  or  an 
Italian.    The  witness  then  proceeded: 

"The  landlady  asked  me  what  my  name  was 
and  who  sent  me.  I  told  her  my  name  was 
Maud  Morris,  and  that  a  lady  had  sent  me 
over  from  216V&  L  street  I  asked  her  if  I 
could  get  work  there.  She  said  no,  at  the 
present  time  she  didn't  need  a  girl,  but  she 
would  take  my  name  and  address  and  would 
let  me  know.  I  said:  'You  think  yoa  will 
have  an  opening  very  soon?'  'Well,'  she  said, 
'I  don't  know.'  The  man  on  the  bed  said:  'Pat 
that  girl  to  work  to-morrow.'  So  she  said — 
the  landlady  said— 'One  of  my  girls  will  be  sick 
to-morrow,  and  she  will  be  off  for  a  few  days, 
so  yon  can  come  to  work  at  1  o'dock.'  I  asked 
her  if  the,  girls  Uved  at  this  place  and  she  said 
yes,  they  did,  and  for  me  to  bring  my  things. 
She  asked  me  where  I  lived,  and  I  told  her. 
Hotel  Trow.  I  asked  her  what  price  house  it 
was.  She  said,  '^1.60.'  I  asked  her  oat  of 
that  what  did  I  have  to  give  to  the  landlady, 
and  she  said  50  cents  each  per  act  of  prostita- 
tion.  I  asked  her  how  mach  the  girls  got  for 
a  man  staying  all  night  She  says,  "Ten  dol- 
lars, or  all  you  can  get,'  or,  'as  much  as  yon 
can  get  Give  me  two  dollars  out  of  every 
ten— or,'  she  said,  'I  get  two  dollars  out  of  ev- 
ery ten.'  I  told  her  I  would  be  back  at  1 
o'clock  the  next  day.  As  I  was  going  out  I 
saw  another  girl  In  the  baU,  rouged  and  pow- 
dered  up.  Q.  How  many  girls  did  you  see  in 
the  place?  A.  Three  girls,  not  including  the 
landlady.  Q.  Three  girls  and  the  landlady?  A. 
Yes." 

The  witness  further  testified  that  the  fe- 
male who  responded  to  the  door  alarm  and 
admitted  her  (witness)  into  the  house  was 
heavily  "rouged  and  powdered."  and  at  the 
time  wore  a  kimono  or  loose  wrapper. 

A  poUce  officer,  connected  as  such  with 
the  police  department  of  the  dty  of  Sacra- 
mento for  many  years,  testified  that  the  gen- 
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eral  leputatlon  of  the  house  in  question  was, 
at  the  time  of  the  filing  of  the  complaint, 
and  had  been  for  many  years  prior  thereto, 
that  it  was  a  place  where  sexual  prostitu- 
tion was  habitually  carried  on. 

[4,  B]  That  the  above  testimony  abundant- 
ly supports  the  findings  there  can  be  no  man- 
ner of  doubt  It  Is  true  that  it  is  In  its 
nature  circumstantial,  but  the  circumstanc- 
es thus  adduced  before  the  trial  court,  it 
must  be  admitted,  are  of  singular  potency 
in  probative  force  as  in  proof  that  ttie  nui- 
sance as  charged  In  the  complaint  existed 
and  was  maintained  in  the  building  as  de- 
scribed in  the  complaint  Of  course.  It  will 
not  be  denied  that  a  case  foimded  upon  the 
AlMitement  Act  may,  like  any  other  case  or 
any  other  ultimate  fact  be  established  by 
circumstantial  as  well  as  by  direct  evidence. 
Even  if  prostitution  or  assignation  was  not 
thus  sufficiently  Eihovim  to  have  been  practic- 
ed in  the  place,  it  is  clear  that  lewdness  was 
so  shown,  and  obviously  the  nuisance  upon 
whidi  the  statute  places  its  ban  may  con- 
sist altme  of  acts  of  lewdness. 

[6>  It  is  lastly  contended  that  the  testl- 
m<my  of  the  statements  made  by  the  "land- 
lady" of  the  house  to  the  female  detective 
was  hearsay,  and  therefore  Incompetent 
The  contention  Is  merltless.  In  proving  the 
nuisance  denounced  by  the  Abatement  Act 
It  is  proper  to  show  the  acts,  conduct  and 
words  or  language  of  the  Inmates  of  the 
place  or  building  against  whidi,  as  being 
conducted  as  such  a  nuisance,  the  action  is 
instituted.  As  has  often  been  declared  in 
the  cases,  a  building  may  become  a  nuisance 
under  the  act  in  question  by  being  used  for 
the  purpose  either  of  lewdness  or  of  assigna- 
tion or  of  prostitution,  or  by  being  used  for 
the  purijoses  of  all  those  general  acts.  The 
testimony  of  the  female  detective  as  to  the 
conversations  of  the  "landlady"  and  the 
manner  in  which  she  and  other  female  in- 
mates of  the  house  were  attired  not  only 
strongly  tended  to  show  that  prostitution 
was  habitually  practiced  therein,  but  quite 
<dearly  established  the  fact  that  acts  or  con- 
duct amounting  to  lewdness  within  the  pur- 
view of  the  statute  were  Indulged  in  in  said 
place. 

[I-I]  The  mle  cited  by  counsel  and  as 
declared  by  some  of  the  cases  and  text-writ- 
ers, to  the  effect  that  the  testimony  of  de- 
tectives and  police  officers  or  persons  having 
a  personal  Interest  in  the  outcome  of  the 
issue  before  the  court  must  be  viewed  with 
caution,  and  that  a  Judgment  should  not  be 
predicated  alone  on  the  testimony  of  such 
witnesses,  has  no  application  to  reviewing 
courts,  if,  indeed,  the  rule  is  to  be  accepted 
under  any  drcumstances  undnr  our  present 
system  of  trials.  Under  the  old  common  law, 
a  party  to  an  action  or  any  party  directly 
interested  in  the  event  of  the  trial,  was  not 
competent  to  testify  In  the  acticm  in  his  own 
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behalf.  Such  is  not  the  rule  under  our  sys- 
tem, however.  The  rules  of  evidence  in  this 
state  are  to  be  found  In  our  Code  of  Civil 
Procedure,  and  while  they  are  based  gen- 
erally on  the  common-law  rules,  they,  save 
perhaps  In  a  very  few  Instances,  measure 
and  limit  the  power  of  our  courts  upon  the 
question  of  the  admissibility  or  nonadmlssl- 
blllty  and  of  the  weight  of  testimony.  We 
can  conceive  of  no  theory  or  sound  reason 
upon  whldi  it  may  be  declared  as  an  ab- 
stract proposition  that  the  testimony  of  a 
detective  or  a  police  officer  or  a  person  di- 
rectly Interested  in  the  outcome  of  a  trial 
of  an  action  in  the  courts  should  be  giv^i 
less  weight  than  that  which  may  be  given  to 
the  testimony  of  any  other  witness.  There 
is,  In  other  words,  no  reason  why  the  weight 
of  the  testimony  of  such  witnesses  or  the 
question  of  their  credibility  should  be  pre- 
judged by  the  trial  court,  or  the  jury  told 
by  the  trial  court  that  their  testimony 
should  be  viewed  with  caution  or  consider- 
ed in  a  light  different  from  that  in  which 
the  testimony  of  any  other  witness  must  be 
considered;  and  there  is  nowhere  in  our 
Codes  any  such  rule  laid  down.  The  testi- 
mony of  such  witnesses  must  therefore  be 
considered  and  its  evidentiary  value  meas- 
ured by  the  jury  or  other  trier  of  facts  by 
the  same  common  tests  as  constitute  the  es- 
tablished and  accepted  criterion  by  which 
the  evidentiary  value  of  the  testimcmy  of 
all  other  witnesses  Is,  and.  Indeed,  can  only 
be,  determined.  At  all  events,  as  before 
declared,  the  rule  sought  to  be  invoked  by 
counsel,  if  at  all  sound  as  a  rule  to  be  put 
in  actual  practice,  has  application  solely  to 
the  trial  of  cases  at  nisi  prius,  and  not  to 
the  review  of  cases  on  appeal. 

Counsel,  however,  strangely  suggest  the 
novel  and  rather  remarkable  proposition 
that  the  testimony  of  police  officers  and  de- 
tectives should  be  regarded  as  analogous  to 
the  testimony  of  accomplices  In  criminal 
cases.  The  preposition  is  obvloudy  absurd. 
There  is  no  analogy  between  the  two  class- 
es of  witnesses  referred  to.  The  rule  as 
to  accomplices  in  crime  la  founded  upon  a 
rational  theory,  and  is  a  wise  and  Just  rule, 
the  theory  being  that  where  an  accomplice 
testifies  against  one  with  whom  he  was 
jointly  engaged  in  the  commission  of  a  pub- 
lic crime  the  temptation  to  commit  perjury 
may  be  great  since  there  is  always  hope  in 
the  breast  of  the  accomplice  so  testifying, 
even  though  not  justified  by  any  express 
promise  by  the  representatives  of  the  people 
that  he  will  be  rewarded  for  his  testimony 
by  leniency  In  the  matter  of  punishment  in 
a  degree  commensurate  with  the  strength 
or  value  of  his  testimony  in  favor  of  the 
people  and  against  his  companicHi  In  the 
crime  charged,  and  thus  he  may  be  led  to 
bear  false  witness  against  his  confederate 
in  crime.    As  above  declared  in  a  different 
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toTta  of  language,  this  case  does  not  present 
an  instance  to  wUch  tbe  rule  as  to  the  testi- 
mony of  accomplices  In  crime  applies. 

No  legal  or  other  reason  has  been  shown 
for  a  disturbance  of  the  Judgment  appealed 
from,  and  it  is  therefore  affirmed. 

We  c<mcur:  MICOL^  Presiding  Judge  pro 
tem. ;  BURNETT,  3, 


(4»  Cal.  App.  2S3) 

PEOPLE  ex  ral.  BRADFORD,  DIst  Atty.,  v. 
ARCEQA.    (CIV.  1988.) 

(District  Court  of  Appeal.  Third  DUtriet,  Cal- 
ifornia.   Sept  10,  1920.) 

1.  Appeal  and  error  «=>d07(3)— Nulsanoe  «=> 
77— Proceedlsg  under  Redlight  Abatement 
Act,  olvll  action,  asd  all  presumptions  are  in- 
dulged Is  support  of  Jsdgment 

A  proceeding  to  abate  a  nuisance  under 
the  Bedllgfat  Abatement  Act  is  a  dvil  case,  and, 
in  considering  an  appeal  on  the  Judgment  roll 
•lone,  all  presumptions  and  intendments  will  t>e 
Indulged  in  support  of  tbe  Judgment;  and  it 
wUl  be  presumed  that  the  eTidence  supported 
the  findings,  and  injury  is  no  longer  presumed 
from  error,  but  must  be  afBrmatively  made  to 
appear,  under  Const  art  6,  {  4^. 

2.  Nuisance  «=»84— Finding  sufficient  for  Judg- 
nent  under  Redlight  Abatement  Act. 

In  a  proceeding  under  tbe  Bedlight  Abate- 
ment Act,  a  finding  or  conduaion  that  the  build- 
ing complained  of  "was  and  now  is  a  nuisance 
under  the  laws  of  the  state,"  immediately  fol- 
lowing and  connected  with  a  direct  finding  of 
illegal  use  down  to  a  specified  date,  prior  to 
the  filing  of  tbe  complaint,  is  a  finding  of  an 
ultimate  fact,  and  defendant  cannot  say  that 
court  failed  to  find  that  the  alleged  nuisance 
existed  at  the  time  of  the  commencement  of 
the  action. 

Appeal  from  Superior  Court,  Sacramento 
County;   O.  O.  Buslck,  Judge. 

Proceeding  under  tbe  Redlight  Abatement 
Act  by  the  People  of  the  State  of  California, 
on  tbe  relation  of  Hugh  B.  Bradford,  Dist- 
rict Attorney  of  Sacramento  County,  against 
Vincent  Lambert  Arcega.  From  a  Judgment 
abating  the  nuisance,  the  defendant  appeals. 
Affirmed. 

See,  also,  193  Pac.  264. 

Wm.  A.  Gett,  of  Sacramento,  for  appel- 
lant 

Hugh  B.  Bradford,  of  Sacramento,  for  re- 
spondent 

HART,  J.  The  appeal  Is  from  the  Judg- 
ment on  the  Judgment  roll  alone.  The  ob- 
ject of  the  action  is  to  abate  a  nuisance  al- 
leged to  have  existed  and  been  maintained  in 
and  on  certain  promises  described  as  the 
west  one-half  of  the  east  one-half  of  lot  No. 


3,  in  the  block,  between  Second  and  Third 
and  L  and  IS.  streets,  in  tbe  city  of  Sacra- 
mento, "and  particularly  the  building  known 
as  No.  220  L  street" 

The  complaint  alleges  that  the  aK>elIant, 
Arcega,  was  at  all  the  times  referred  to  in 
the  complaint,  and  is,  the  owner  of  said 
premises  and  building;  tliat  certain  fictiti- 
ously named  females  have  and  claim  some 
Interest  in  and  upon  said  real  property,  and 
are  the  owners  of  the  furniture,  fixtures, 
musical  Instruments,  and  other  movable 
property  situated  in  said  building,  "as  re- 
lator la  informed,  believes,  and  alleges"; 
that  "on  or  for  some  time  prior  to  the  13th 
day  of  September,  1917,  and  ever  since 
that  date,  said  premises  were  and  now  are 
used  for  the  purposes  of  lewdness,  assigna- 
tion, and  prostitution,  and  upon  said  prem- 
ises acts  of  lewdness,  assignation,  and  pros- 
titution were  held  and  did  occur,  and  said 
premises  were  and  now  are  a  nuisance  un- 
der the  laws  of  the  state  of  Oaltfomla." 

liie  relief  asked  for  is  that  the  alleged 
nuisance  be  perpetually  oijoined,  tliat  the 
furniture,  etc.,  be  removed  from  said  prem- 
ises and  building  and  be  sold  as  provided  by 
law,  and  that  the  premises  and  building  be 
closed  against  their  use  for  any  purpose  for 
a  period  of  one  year. 

The  court,  among  other  things,  found: 

"That  on  and  for  some  time  prior  to  the 
13th  day  of  September,  1917,  the  building  and 
property  herein  described  was,  during  all  of 
said  tim^  used  for  tbe  purposes  of  lewdoess, 
assignation  and  prostitution,  and  the  said  build- 
ing was  and  now  is  a  nuisance  under  the  laws 
of  the  state  of  California." 

It  will  readily  be  observed  that  the  action 
Is  founded  on  the  "Redlight  Abatement"  Act 
(St.  1913,  p.  20). 

There  are  two  points  advanced  by  the  ap- 
pellant for  a  reversal,  viz.:  (1)  That  tbe 
complaint  does  not  state  a  cause  of  action 
under  the  abatement  act,  and  is  ambiguous 
and  uncertain  in  certain  specified  particu- 
lars; (2)  that  the  court  failed  to  find  upon 
the  question  whether  the  alleged  nuisance 
existed  at  the  time  of  the  commencement  of 
the  action,  and  that  such  failure  renders 
the  decree  abortive. 

1.  As  to  the  proposition  first  above  stated, 
the  appellant  makes  the  identical  points 
which  are  made  against  the  complaint  in 
action  No.  2148,  193  Pac  264,  wherein  we 
this  day  ffied  an  opinion  holding  ttiat  the  as- 
sault upon  that  pleading  possessed  no  legal 
force.  The  complaint  in  the  present  action 
being,  mutatis  mutandis,  precisely  the  same 
as  the  complaint  In  said  action  No.  2148,  it 
is  only  necessary  to  refer  to  the  opinion  In 
the  latter  case  as  a  Justification  for  the  con- 
clusion ttiat  tbe  complaint  herein  assailed  is 
not    obnoxions    to    tbe    objections    raised 
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•gainst  It  b7  the  appellanf  ■  demnrrer  there- 
to and  his  motion  to  strike  out  certain  of 
the  allegations  thereof. 

2.  The  contention,  of  the  appellant  with 
regard  to  the  second  point  Is  that,  while  the 
conrt  directly  finds  that  the  building  com- 
plained of  herein  was,  on  and  for  sometime 
prior  to  the  18th  day  of  September,  1917, 
"used  for  tiie  purposes  of  lewdness,  assigna- 
tion, and  prostitution,"  there  Is  no  finding 
that  the  same  was  used  for  lllce  purposes 
down  to  the  time  of  the  filing  of  the  com- 
plaint, which  was  September  28,  1917,  since, 
so  the  contention  proceeds,  the  language  im- 
mediate!?  following  that  finding,  to  wit, 
"and  the  said  building  was  and  now  is  a 
nuisance  under  the  laws  of  the  state  of  Cal- 
ifornia," Is  the  only  reference  In  the  find- 
ings to  the  fbct.  If  it  was  a  fact,  of  the  con- 
tinuance of  the  nuisance  to  the  time  of  the 
filing  of  the  complaint,  and  Involves  a  con- 
tusion of  law,  and  not  a  finding  of  fact 
In  support  of  that  contention,  appellant  cites 
a  number  of  cases,  among  wUch  is  the  re- 
cent case  of  People  ▼.  Goddard,  191  Fac. 
1012.  In  that  case,  the  complaint  In  which 
was  filed  on  the  28th  day  of  September,  1917, 
the  trial  court,  after  finding  that  on  and 
prior  to  the  18th  day  of  September,  1917,  the 
buldlng  there  complained  of  was  used  for 
the  purposes  of  prostitution,  lewdness,  and 
assignation,  and  that  "the  said  upper  story 
of  said  building  was  and  now  Is  a  nuisance 
xmiet  the  laws  of  the  state  of  California," 
further  found  that,  before  the  filing  of  the 
complaint  In  said  action  the  owner  of  the 
building  caused  the  female  inmates  thereof 
to  be  evloted  therefrom,  and  closed  said 
building  to  said  females,  and  that  "at  the 
time  of  the  filing  of  said  complaint  there 
was  no  tenant  or  other  person  whatever  oc- 
cupying said  premises,"  but  also  found  that 
"the  removal  of  the  tenant  from  said  prem- 
ises was  not  made  In  good  faith  by  said  re- 
spondent for  the  purpose  of  abating  snld 
nuisance."  We  reversed  the  judgment  upon 
the  ground  that  It  was  not  supported  by  the 
findings,  holding  also  that  there  was  no  evl- 
dmce  to  support  the  finding  that  the  re- 
moval of  the  female  Inmates  of  the  building 
by  the  owner,  as  found  by  the  court,  was 
not  made  in  good  faith  or  for  the  purxMse 
of  abating  the  nuisance.  We  further  held 
that,  if  the  finding  that  "the  building  was 
and  now  is  a  nuisance  under  the  laws  of  the 
state  of  California"  was  to  be  treated  and 
accepted  as  a  finding  of  fact,  said  finding 
-was  in  irreconcilable  confiict  with  the  find- 
ing that  the  female  Inmates  of  the  building 
had  been  by  the  owner  thereof,  prior  to  the 
filing  of  the  complaint  In  the  action,  re- 
moved therefrom,  and  that  no  persons  what- 
soever were  then  occupying  the  building. 
Among  other  things,  we  said  In  the  opinion 
iB  that  case: 
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"It  is  very  clear  that  the  finding  that  the 
said  upper  story  of  said  building  was  and  now 
is  a  nuisance  under  the  laws  of  the  state  of 
California,'  taken  alone  or  by  itself,  is  a  eon- 
elusion  of  law,  snd  does  not  Involve  a  find- 
ing of  fact;  but,  if  it  were  deemed  necessary 
to  concede  that,  in  the  connection  in  which 
It  is  employed,  it  might  justly  be  held  to  con- 
stitute a  finding  of  an  nltimate  fact,  it  is  never- 
theless plainly  manifest  tliat  it  is  whoUy  incon- 
sistent with  finding  No.  6" 

— ^whlcb  found  that  the  women  had  been  re- 
moved from  the  building.  Thus  far  there 
Is  nothing  in  the  opinion  in  the  Ooddard 
Case  from  which  It  is  to  be  Inferred  that 
it  Is  therein  held,  or  that  there  was  any  in- 
tention of  holding,  that  the  finding  referred 
to,  although,  taken  by  itself,  a  conclusion  of 
law,  may  not  be  used  in  such  a  connection 
as  that  It  may  properly  be  treated  and  con- 
sidered as  a  finding  of  an  ultimate  fact. 
But,  furtheif  on  in  the  opinion,  we  also  de- 
clared: 

"But  we  are  still  of  the  opinion  that  the  al- 
leged finding  that  the  boilding  'now  is  a  nui- 
sance' is  a  conclusion  of  law,  notwithstanding 
the  connection  in  wliich  it  is  used." 

It  is  this  language  of  the  opinion  upon 
which  counsel  for  the  appellant  lay  special 
emphasis  as  sui^K>rting  their  position  that 
such  a  finding  or  conclusion  can  under  no 
circumstances  be  treated  as  a  finding  of  fact 
But  It  will  be  noted,  on  a  careful  reading  of 
that  language  of  the  opinion,  that  we  do  not 
thereby  say  that  such  a  conclusion  may  not, 
under  some  conceivable  conditions,  be  con- 
sidered as  a  finding  of  an  ultimate  fact  We 
were  merely  pointing  out  that  the  purported  . 
finding  that  the  building  "Is  now  a  nui- 
sance," etc.,  added. nothing  to  and  was  in  no 
manner  aided  by  the  Initial  portion  of  the 
finding  of  which  it  was  a  part  to  the  effect 
that— 

"On,  and  for  a  long  time  prior  to  the  13th 
day  of  September,  1917,  the  upper  story  of  said 
building  was  used  for  the  purposes  of  lewd- 
ness, assignation,  and  prostitution,"  etc. 

Moreover,  we  showed  In  the  opinion  tiiat 
there  was  no-  evidence  in  the  record  show- 
ing, or  tending  to  show,  that  the  nuisance 
denounced  by  the  Abatement  Act  existed  aft- 
er the  13th  day  of  September,  1917,  other 
than  any  Inference  that  might  reasonably 
be  afforded  by  the  evidence  that  such  a  nui- 
sance lutd  been  therein  maintained  prior  and 
dovm  to  that  date. 

In  the  present  case,  the  complaint  alleges, 
as  we  have  above  shown,  that  the  building 
in  question  was,  "on  or  some  time  prior  to 
the  13th  day  of  September,  1917,  and  ever 
since  that  date,  said  premises  were  and  now 
are  used,"  etc. 

[1,2]  This  is  a  civil  case,  and  the  rule  as 
to  this  case  is  therefore  the  same  as  that 
which  applies  to  other  civil  actions,  namely, 
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that,  In  conslderfnK  an  appeal  on  the  Judg- 
ment roll  alone,  all  presumptions  and  In- 
tendments will  be  Indulged  In  support  of  the 
Judgment;  that  the  evidence  supported  the 
findings;  that  Injury  Is  no  longer  presumed 
from  error,  but  must  be  affirmatlTely  made 
to  appear.  Myers  t.  Cbnepa,  37  Cal.  App. 
666,  174  Pac.  903,  906:  Ransome-Orummey 
Oo.  T.  Bennett,  177  Cal.  {WO,  171  Pac.  304; 
section  4%,  art.  6,  Cionst  In  support  of  the 
Judgment,  it  must  be  presumed,  therefore, 
that  there  was  evidence  showing  that  the 
nuisance  complained  of  remained  unabated 
down  to  and  at  the  time  of  the  fiUng  of  the 
complaint.  In  other  words,  we  must  view 
the  record  upon  Oils  appeal  as  though  it 
contained  such  evidence,  and  view  and  con- 
strue the  findings  In  the  light  of  that  evi- 
dence; and,  thus  viewing  the  record,  it  is 
dear  that  the  conclusion  we  are  consider- 
ing and  the  decree  were  Justifitd  by  the  evi- 
dence, and  therefore  the  finding  or  conclu- 
sion that  the  building  complained  of  "was 
and  now  Is  a  nuisance  under  the  laws  of  the 
state  of  California"  may  properly  and 
should  be  considered  as  Involving  a  finding 
of  an  ultimate  fact.  We  should  have  so  held 
In  the  Goddard  Case  had  the  evidence  dis- 
closed, as  presumptively  it  does  In  this  case, 
that  the  nuisance  was  maintained  and  ex- 
isted down  to  the  filing  of  the  complaint, 
particularly  in  view  of  the  fact  that  the 
finding  or  conclusion  referred  to  in  the  Ood- 
dard  Case,  as  it  does  In  the  present  case, 
immediately  followed  and  was  connected 
with  a  direct  finding  that  the  building  was 
used  for  the  Immoral  purposes,  prohibited  by 
the  Abatement  Act  down  to  a  certain  ^ecl- 
fled  date  prior  to  the  filing  of  the  complaint 
Buch  a  holding  in  that  case,  though,  would 
not  have  affected  the  result  arrived  at  there- 
in, since  such  a  finding,  as  we  pointed  out  in 
the  opinion,  would  have  been  inconsistent 
with  the  finding  that  the  nuisance  had  been 
abated  by  the  owner  prior  to  the  filing  of 
the  complaint  As  to  the  present  case,  we 
may  add  that,  since  we  must  presume  that 
the  evidence  was  amply  sufficient  to  support 
the  conclusion  in  question  and  to  warrant 
the  decree,  no  injury  could  or  can  result  to 
the  appellant  from  the  ultimate  conclusion 
arrived  at  in  the  court  below  as  crystallized 
in  the  decree. 

It  is  not  to  be  understood  that  we  approve 
the  form  of  the  finding  under  consideration. 
As  in  all  other  dvll  cases,  there  should  be 
a  direct  finding  upon  every  fact  vital  to  the 
Judgment,  and  legal  conclusions  In  the  find- 
ings, where  direct  findings  can  be  made, 
should  be  avoided,  although  it  Is  often  true 
that  certain  findings  essential  to  the  support 
of  a  Judgment  may,  in  a  sense,  involve  con- 
clusions of  law.  This  is  frequently  Justifi- 
ably the  case  in  pleadings.  Ellis  v.  Central 
Cal.  Traction  Co.,  87  Cal.  App.  390,  395,  174 


Pac.  407;  People  t.  Labie,  182  Pac.  986. 
fiowever,  the  conclusion  herein  is  that  the 
court  made  a  suffldent  finding  upon  the  fact 
of  the  continuance  of  the  nuisance  down  to 
the  date  of  the  filing  of  the  complaint 
The  Judgment  is  affirmed. 

We  concur:   NICOL,  Presiding  Judge,  pro 
tem.;   BUBNETT,  J. 


(49  Cal.  App.  2S5) 

DE  SOTO  et  nx.  V.  PACIFIC  ELECTRIC 
RY.  CO.    (Civ.  3349.) 

(District  Ciourt  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Sept  14,  1920.) 

1.  Railroads  «s»40l(4)— InstmoUoB  held  er- 
roneous as  authorizing  recovery  without  aeg- 
ligence  alleged  being  contributing  oause. 

In  an  action  for  injuries  to  an  occupant 
of  an '  aatomobile  which  overturned  when  the 
wheels  entered  a  gutter  along  defendant's  rail- 
road track,  mstructiona  that  if  piaintifiF  was 
riding  as  a  guest  without  any  control  over' the 
driver,  and  was  injured  by  the  negligence  of  the 
defendant  alone,  or  from  the  negligence  of  the 
driver,  then  the  plaintitf  conld  recover  unless 
guilty  of  contributory  negligence,  were  errone- 
ous in  leading  the  jury  to  believe  that  plaintiff 
could  recover  if  the  driver  was  negligent  even 
though  defendant's  negligence  may  not  have 
contributed  to  produce  the  injury. 

2.  Trial  «=>243  —  Contradiotory  Instruotlom 
oause  for  reversal. 

In  action  for  injuries  to  occupant  of  auto- 
mobile overturning  when  striking  gutter  along 
street  car  tracks,  instructions  combining  cor- 
rect rules  of  law  with  erroneous  ones  are  con- 
tradictory and  cause  for  reversal. 

3.  Trial  «=>I94(I7)— lutruetlon  la  aotlea  for 
personal  Injuries  held  on  weight  of  evidenoa. 

In  action  for  injuries  to  occupant  of  auto- 
mobile in  which  it  was  claimed  that  negligence 
of  automobile  driver  was  imputable  to  occu- 
pant instruction  that  "the  case,  however,  ia 
different  between  this  plaintiff  and  the  defend- 
ant from  what  it  would  be  if  it  were  a  case 
between  the  driver  of  the  automobile  and  the 
defendant,  because  she  was  not  the  one  re- 
sponsible for  managing  and  driving  the  automo- 
bile," held  on  weight  of  evidence  as  to  issue 
of  whether  occupant  waa  responsible  for  the 
acts  of  the  automobile  driver. 

4.  Appeal  and  error  «=9l064(2)— lnstniollo» 
on  weight  of  evidenoe  held  harmless  In  view 
of  undisputed  facts. 

In  action  for  injuries  to  occupant  of  au- 
tomobile, instruction  in  which  court  invaded 
jury's  province  by  stating  that  occupant  waa 
not  responsible  for  managing  and  driving  the 
automobile  held  tiarmleas  in  view  of  undisputed 
facts  showing  that  occupant  was  not  respoa- 
Bible. 
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5.  Negilgenoe  «=>93  ( I )  —  Automobile 
negligence  not  Imputable  to  guest. 

Where  an  automobile  owner  on  the  request 
of  hie  sister-in-law  conveyed  her,  as  a  mat- 
ter of  friendly  accommodation,  to  a  store,  but 
she  exercised  no  control  over  him  other  than 
to  indicate  the  place  to  which  she  desired  to 
go,  his  negligence  was  not  imputable  to  her. 

6.  Trial  «=3252(9)  —  Refusal  of  instructions 
held  proper  In  view  of  iaoic  of  evidenoe  as  to 
facts  assumed. 

In  action  for  Injuriea  to  occupant  of  auto- 
mobile, refusal  of  instruction  assuming  that 
occupant  continued  to  ride  in  automobile  with- 
out protest  while  it  was  being  driven  at  a 
reckless  rate  of  speed  held  properly  refused 
in  view  of  lack  of  evidence  that  driver  had 
been  traveling  at  a  reckless  rate  of  speed  prior 
to  accident  and  that  occupant  had  time  and  op- 
portnaity  to  protest  or  get  out  of  the  automo- 
bile. 

Appeal  from  Superior  Court,  Ix)S  Angeles 
County;   Cbas.  Monroe,  Judge. 

Action  by  Chris  De  Soto  and  wife  against 
tbis  Padflc  Electric  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
I)eal8.    Reversed. 

Frank  Karr,  R.  C.  Oortner,  and  B.  E. 
Morris,  all  of  Los  Angeles,  for  appellant 

George  P.  Gary  and  Frank  O.  Dunliam, 
both  of  Pasadena,  for  respondents. 

JAMES,  J.  In  tbis  action  for  damages, 
alleged  to  have  been  caused  through  the  neg- 
ligence of  the  defendant,  plaintiffs  had  Judg- 
ment. Defendant  appeals,  assigning  as  prej- 
ndidal  errors  committed  by  the  trial  Judge 
the  giving  of  certain  instructions  to  the  Ju- 
ry as  to  the  law  and  the  refusal  to  give  cer- 
tain offered  instructions  on  the  part  of  the 
defendant 

Marie  De  Soto  suffered  the  injuries  com- 
plained of,  the  second  party  plaintiff  being 
tier  husband  and  being  Joined  only  because 
of  his  relationship  to  her.  For  convenience 
we  will  refer  to  Marie  De  Soto  as  though 
she  were  the  sole  plaintiff.  The  negligence 
complained  of  consisted  in  leaving  unattend- 
ed and  without  repair  a  ragged  gutter  or 
depression  on  the  outside  of  a  railroad  track. 
This  track  curved  at  the  point  mentioned, 
and  the  gutter  or  depression  was  for  a  num- 
ber of  yards  along  the  outside  of  the  outer- 
most rail  on  said  curve.  Plaintiff  was  being 
conveyed  in  an  automobile  along  the  street 
upon  which  defendant's  tracks  were  so  laid 
and  said  depression  existed.  The  wheels  of 
the  automobile  entered  the  gutter  along  the 
rail  and  in  some  manner  were  so  held  there 
that  the  automobile  was  overturned  and 
plaintiff  suffered  injuries.  That  these  inju- 
ries were  of  a  serious  character,  no  ques- 
tion is  made  by  the  evidence.  No  question 
was  made  at  the  trial  as  to  the  fact  that  the 


defendant,  by  allowing  the  gutter  to  exist 
beside  Its  tracks,  was  grullty  of  negUgaice. 
There  were  two  questions  which  the  Jury  had 
to  resolve  in  order  to  reach  a  conclusion 
favorable  to  the  plaintiff's  claim:  (1)  Wheth- 
er the  negligence  of  the  defendant  was  the 
proximate  cause  of  plaintiffs  injuries.  (2) 
Whether  the  plaintiff  was  herself  guilty  of 
such  negligence  as  contributed  proximately 
to  produce  her  injuries.  These  further  facts 
may  be  stated:  That  plaintiff  on  the  night 
of  the  accident  was  riding  In  an  automobile 
belonging  to  her  brother-in-law  whom  she 
had  requested  to  convey  her,  as  a  matter 
of  friendly  accommodation,  to  a  nearby  store. 
She  exercised  no  control  over  the  driver  of 
the  machine  other  than  to  indicate  the  place 
to  which  she  desired  to  be  transported.  Un- 
der these  conditions  the  Journey  was  made  to 
the  store,  and  it  was  upon  the  return  there- 
from that  the  accident  happened.  There 
was  no  testimony  indicating  that  the  broth- 
er-in-law was  an  incompetent  driver,  or 
that  prior  to  the  time  of  the  accident  he  had 
been  driving  at  an  unusual  or  dangerous 
rate  of  speed.  There  was  the  testimony 
of  one  witness  who  observed  the  marks 
made  by  the  wheels  of  the  automobile 
upon  the  ground  and  about  tne  tracks  at 
the  point  where  it  was  overturned,  and  this 
testimony  is  made  the  basis  for  the  argu- 
ment that  at  the  time  of  the  accident  the 
machine  in  which  the  plaintiff  was  riding 
must  have  been  traveling  at  a  high  rate  of 
speed.  We  wUl  advert  to  fhAt  matter  at  a 
later  point  in  the  opinion.  It  may  be  added 
further  that  the  defendant  by  its  answer 
did  allege  in  proper  terms  that  the  relation- 
ship between  the  plaintiff  and  the  brother- 
in-law  was  such  as  to  make  her  responsible 
for  the  negligent  act  of  the  driver;  that  Is, 
that  the  driver  was  the  agent  of  the  plain- 
tiff, and  that  if  he  were  not  lier  agent  he 
was  negligent  in  his  handling  of  the  ma- 
chine, and  that  she,  knowing  of  this  negli- 
gence, continued  to  ride  wltb  him. 

It  is  first  insisted  tliat  the  instructions 
given  by  the  court  were  of  a  contradictory 
nature,  so  much  so  as  to  have  been  confus- 
ing and  unintelligible  to  the  Jury.  The  in- 
structions were  contradictory,  some  of  them 
correctly  stating  the  law  and  others  not 
For  Instance,  we  find  that  the  court  instruct- 
ed the  Jury  as  follows : 

"If  you  find  from  the  evidence  that  the  plain- 
tiff was  riding  as  a  guest  in  the  automobile  at 
the  time  of  the  accident  neither  exercising 
nor  assuming  any  control  over  it  or  the  per- 
son driving  it  and  if  you  further  find  from 
all  the  evidence  in  the  case  the  plaintiff  was 
injured  by  the  negligence  of  the  defendant  alone, 
or  from  the  negligence  of  the  driver  of  the 
automobile  in  which  she  was  riding,  then  your 
verdict  must  be  for  the  plaintiff,  unless  you  find 
the  plaintiifll  herself  was  guilty  of  contributory 
negligence." 
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[1]  The  error  In  tbla  instmctton  consists 
In  the  advice  to  the  Jury,  reasonably  deduced 
from  the  language  used  by  the  court,  that, 
If  the  plaintiff's  Injuries  were  caused  by  the 
negligence  of  the  driver  of  the  automobile, 
she  could  recover,  notwithstanding  that  the 
negligence  of  the  defendant  may  not  have 
contributed  to  produce  the  damaging  result. 

{2]  In  an  Instruction  immediately  follow- 
ing, the  court  did  conclude  with  the  advice 
that,  if  the  accident  was  caused  solely  by 
the  negligence  of  the  driver  of  the  automo- 
bile, the  defendant  would  not  be  liable;  but 
the  vice  of  this  Instruction  consists  In  its 
being  conpled  with  the  Introductory  phrase 
that  "In  case  yon  should  determine  that  she 
bad  any  control  whatever  of  the  machine." 
Plainly,  If  the  n^Ugent  act  of  the  driver 
was  the  sole  cause  of  the  accident,  defendant 
would  not  be  liable,  regardless  of  whether 
the  plaintiff  had  any  control  of  the  machine. 
As  we  have  already  stated,  while  the  court 
In  some  of  the  instructions  correctly  Inform- 
ed the  Jury  of  the  law  applicable  to  the 
case,  the  particular  Instruction  first  referred 
to  contained  statements  diametrically  at 
variance  with  those  propositions  which  were 
correctly  stated,  and  it  cannot  here  be  told 
as  to  which  had  preponderating  weight  In 
the  minds  of  the  Jurymen. 

[3-E]  It  Is  claimed  further  that  the  court 
Invaded  the  province  of  the  Jury  in  Instruct- 
ing directly  as  to  a  material  faot  In  dispute 
when  it  gave  this  Instruction: 

"The  case,  however,  is  diiferent  between  this 
plaintiff  and  the  defendant  from  what  it  would 
be  if  it  were  a  case  between  the  driver  of  the 
automobile  and  the  defendant,  because  she 
was  not  the  one  responsible  for  managing  and 
driving  the  automobile." 

This  instriictlon,  as  insisted  by  the'  appel- 
lant, contains  the  direct  advice  that  the  plain- 
tiff was  not  responsible  for  the  acts  of  the 
driver,  and  this  after  the  court  had  already 
assumed  by  other  instmctlons  given  that  that 
particular  matter  was  in  issue  and  one  which 
the  Jury  had  to  decide.  This  instruction  may 
be  relieved  from  its  vice  only  by  such  a  oon- 
strnctlon  of  the  evidence  as  may  warrant  the 
assertion  that,  under  the  relationship  shown 
to  exist  between  the  plaintiff  and  the  driver 
of  the  automobile  and  her  acts  and  conduct 
therewith  connected,  the  facts  were  undis- 
puted and  a  conclusion  Irresistibly  indicat- 
ed that  no  responsibility  was  fixed  upon  the 
appellant  for  any  act  of  negligence  commit- 
ted by  the  driver,  and  we  think  that  the  evi- 
dence fairly  shows  those  necessary  condi- 
tions to  have  existed. 

[1]  Under  the  head  of  errors  of  the  court 
in  refusing  to  give  instructions  offered  by 
the  defendant,  we  are  referred  to  certain 
Instructions  which  deal  with  the  contributo- 
ry negligence  of  the  plaintiff,  assuming  that 
she  c<mtinued  to  ride  In  the  automobile  with- 


out protest  while  it  was  being  driven  at  a 
high  and  reckless  rate  of  speed.  We  bare 
particularly  called  attention  to  the  evidence 
offered  by  the  defendant  referring  to  that 
matter.  The  driver  of  the  automobile  had 
testified  that  be  was  traveling  at  a  moderate 
rate  of  speed ;  the  plaintiff  had  testified  that 
the  machine  was  traveling  at  an  "ordinary" 
rate  of  speed.  The  witness  for  the  defend- 
ant, Judging  from  the  marks  on  the  street 
made  by  the  wheels  of  the  automobile  at  the 
time  of  the  accident,  Indicated  that  the  ma- 
chine was  traveling  very  fast  at  the  time  it 
was  caught  in  the  gutter.  In  order  to  make 
pertinent  the  offered  instmctlons  there 
should  have  been  some  evidence  (and  there 
was  none)  showing  that  prior  to  the  time 
the  wheels  of  the  machine  were  caught  in 
the  gutter  the  driver  had  been  traveling  nt 
a  reckless  rate  of  speed  and  that  the  plaintiff 
had  time  and  opportunity  to  protest  or  get 
out  of  tlie  vehicle.  The  offered  Instructions, 
therefore,  were  without  proper  evidence  up- 
on which  to  predicate  them,  and  the  court's 
refusal  to  so  advise  the  Jury  was  not  error. 
For  the  reasons  first  given,  the  Judgment 
Is  reversed. 

We  concur:  CONRBY,  P.  J.;  SHAW,  J. 


(«  Cal.  App.  3(a> 

DANFORD  V.  SUPERIOR  COURT  OF  CAL- 
IFORNIA  IN  AND  FOR  CITY  AND  COUN-> 
TY  OF  SAN  FRANCISCO  et  al.    (Civ.  3560.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  Califomia.  Sept  16,  1920.  Hear- 
ing Denied  by  Supreme  Court  Nov.  15, 1920.) 

1.  Alterney  and  ollent  «=»5&-Judoffleiit  l» 
disbarment  need  not  state  groands. 

Under  Code  Civ.  Proc.  ^  299,  which  pre- 
scribes the  form  of  judgment  in  disbarment 
proceedings,  the  Judgment  need  not  contain 
a  statement  of  the  grounds  of  disbarment. 

2.  Attorney  and  client  ^s>36( I)  —  Superior 
court  has  Jurisdiction  to  disbar. 

Under  Code  Civ.  Proc.  i  287,  the  superior 
court  has  jurisdiction  to  enter  an  order  of 
disbarment. 

3.  Attorney  and  client  «=336( I)— Statute  giv* 
lag  superior  court  Jurisdiction  to  disbar,  con- 
stitutional. 

The  power  to  disbar  an  attorney  is  purely 
statutory,  and  Code  Civ.  Proc.  {  287,  giving 
the  superior  court  jurisdiction  to  do  so,  is  not 
subject  to  any  conBtitutiona-  objection. 

4.  Attorney  and  client  ®=>6 1— Superior  court 
cannot  consider  appllcatloD  for  reinstatement 
of  disbarred  attorney. 

An  application  for  reinstatement  of  an  at- 
torney disbarred  b;  a  Judgment  of  the  superior 
court,  made  after  the  order  of  disbarment  has 
become  final,  must  .be  treated  as  an  application 


A=3For  other  ca«e«  see  eame  topic  and  KBY-NUUBBR  In  all  Key-Numbered  DiBei'ts  and  rndezM 


Digitized  by 


Google 


CaL) 


DANTOBD  T.  SUFEBIOB  <X)UBT 
(l»t  P.) 


273 


for  admission  to  practice  and  not  as  an  appli- 
cation to  vacate  the  order  of  disbarment,  and 
as  such  it  mnst  be  addressed  to  tlie  court  hav- 
ing jurisdiction  to  admit  an  attorney  to  practice, 
and  cannot  be  addressed  to  the  superior  conrt. 

8.  Attorney  and  client  «=>3  —  Superior  court 
without   Jurisdiction    to    admit    attorney  to 
practice. 
Since  the  amendment  in  1886  of  Code  CSv. 
Prod.  I  276,  the  superior  conrt  is  without  ju- 
risdiction to  admit  an  attorney  to  practice  in 
any  court  of  the  state,  and  hence  cannot  enter- 
tain an  application  for  restoration  after  disbar- 
ment by  it 

6.  CORtempt  e=>34 — Superior  court  has  Jurls- 
dictlon  to  entertain  contempt  prooeedingt 
against  attorney. 

Where  an  attorney  was  disbarred,  and,  after 
the  order  had  become  final,  a  judge  of  the  su- 
perior court  had  attempted  to  reinstate  him, 
another  judge  of  the  superior  court  had  power 
to  entertain  contempt  proceedings  against  such 
attorney,  who  was  holding  himself  out  as  qnali- 
fied  to  practice. 

Application  by  WiUiam  X  Danford  for 
writ  of  prohibition  prayed  to  be  directed  to 
the  Superior  C!ourt,  C5ty  and  County  of  San 
Francisco,  and  Honorable  George  E.  Ore- 
thers.  Judge  thereof,  to  restrain  action  in 
a  proceeding  for  contempt  of  court  /Writ 
denied. 

W.  J,  Danford,  of  San  Francisco,  in  pro. 
per. 

Douf^s  Brookman  and  W.  M.  Simmons, 
both  of  San  Francisco,  for  respondents. 

NOURSE,  J.  Petitioner  seeks  a  writ  of 
prohibition  to  restrain  the  superior  court  from 
entertaining  proceedings  instituted  against 
petitioner  charging  him  with  contempt  of 
court  The  afBdavlt  upon  which  the  contempt 
proceedings  are  based'  alleges  that  on  March 
1,  1909,  petitioner,  who  theretofore  had  been 
an  attorney  licensed  to  practice  law,  was  dis- 
barred from  practice  in  all  courts  of  the  state 
by  an  order  of  the  superior  court  in  Los 
Angeles  county  in  accord  with  proceedings 
duly  instituted  for  that  purpose.  About  3% 
years  thereafter  the  judge  who  had  made 
the  order  of  disbarment  acting  upon  his 
own  motion,  ordered  the  petitioner  reinstat- 
ed to  the  practice  of  the  law  In  the  superior 
court  and  recommended  full  reinstatement 
to  practice  in  all  courts  of  the  state  by  the 
District  Court  of  Appeal.  In  accord  with  this 
order,  petitioner  took  the  oath  to  support  the 
Constitution  of  the  United  States  and  of  this 
state,  and  to  faithfully  discharge  the  duties 
of  attorney  and  counselor  at  law.  On  March 
24,  1913,  another  judge  sitting  in  the  supe- 
rior court  in  Los  Angeles  county  set  aside 
the  order  of  reinstatement  on  motion  of  an 
attorney  representing  the  Bar  Association 
of  Los  Angeles  county  upon  the  grounds,  as 
recited  in  the  later  order: 


"That  said  order  was  made  without  notice  to 
the  accuser  in  said  disbarment  proceedings  or 
any  of  the  attorneys  who  prosecuted  said  pro- 
ceedings, that  said  order  was  inadvertently  and 
improvidently  made;  that  at  the  time  of  the 
making  of  said  order  said  Danford  had  been 
convicted  in  said  superior  court  of  a  felony  and 
had  been  sentenced  to  a  term  in  the  peniten- 
tiary of  three  years,  and  which  sentence  at  the 
time  of  making  said  order  had  not  expired,  and 
that  said  court  had  no  jurisdiction  or  power  to 
reinstate  or  admit  said  Danford  as  an  attorney 
at  law  to  said  superior  or  any  other  conrt  In 
the  state  of  California." 

The  affidavit  then  alleges  that  "at  the 
present  time,  and  for  a  considerable  period 
of  time,  •  •  •  said  Wm.  J.  Danford  has 
advertised  and  held  himself  out  as  practic- 
ing and  entitled  to  practice  law  In  the  courts 
of  this  state;"  that  be  maintains  an  office 
for  that  purpose  in  the  city  and  county  of 
San  Francisco;  that  on  September  6,  1919, 
he  filed  an  appearance  in  a  certain  action 
then  pending  in  the  superior  court  in  San 
Francisco;  that  thereafter,  and  untU  the 
5th  day  of  March,  1920,  he  frequently  ap- 
peared in  said  superior  court  as  attorney 
for  the  defendant  In  said  action.  The  orders 
of  the  superior  court  in  Los  Angeles  county 
which  are  made  the  basis  of  the  claim  ttiat 
petitioner  was  not  entitled  to  practice  In 
the  superior  court  in  San  Francisco  are  In- 
corporated in  the  accusatory  affidavit 

In  bis  application  for  a  writ  of  prohibition 
petitioner  assigns  numerous  grounds  upon 
which  It  is  claimed  that  respondent  is  with- 
out jurisdiction  to  entertain  the  contempt 
proceedings.  '  It  is  not  necessary  to  discuss 
all  the  grounds  urged  because  if  it  appears 
from  the  accusatory  affidavit  that  petitioner 
was  legally  disbarred  from  practice  and  has 
not  been  restored  by  a  court  Of  competent 
jurisdiction,  the  respondent  is  not  exceeding 
Its  jurisdiction. 

[1-S]  Petitioner  attacks  the  original  order 
of  disbarment  because  it  fails  to  show  the 
grounds  upon  which  he  was  disbarred,  In 
that  it  recites  merely  that  he  "has  violated 
the  oath  taken  by  him  upon  his  admission 
as  an  attorney  and  counselor  and  that  he 
has  violated  bis  duties  as  such  attorney  and 
counselor."  But  section  299,  Code  of  Civil 
Procedure,  which  prescribes  the  form  of 
judgment  in  disbarment  proceedings,  does 
not  require  a  statement  of  the  grounds  of 
disbarment  These  proceedings  are  peculiar 
to  themselves  and  are  governed  by  the  stat- 
utes relating  to  them.  It  was  so  held  by  the 
Supreme  Court  la  Hatter  of  Danford,  157 
Cal.  425,  430,  108  Pac.  322,  in  affirming  the 
judgment  of  disbarment  here  under  attack. 
It  Is  also  argued  that  the  superior  court  was 
without  jurisdiction  to  make  the  order,  but 
such  jurisdiction  Is  specially  conferred  upon 
the  superior  court  by  section  287,  Code  of 
Civil  Procedure.    This  power  is  purely  stat- 


tfssFor  other  cases  see  same  topic  and  KET-NUMBKR  In  all  Key-Numbered  Digests  and  Indexes 
193  P.— 18 


Digitized  by 


v^oogle 


274 


193  PACIFIC  BEPOBTEB 


(CaL 


ntory  and  Is  not  subject  to  any  constitution- 
al objection. 

[4]  Assuming  the  power  to  disbar,  the  or- 
der of  disbarment  became  final  upon  its  af- 
firmance by  the  supreme  court.  Thereafter 
no  court  had  power  to  modify  or  set  aside 
the  order  either  upon  motion  or  otherwise. 
An  application  for  reinstatement  of  an  at- 
torney disbarred  by  a  Judgment  of  a  court 
of  competent  Jurisdiction,  made  after  the 
order  of  disbarment  has  become  final,  must 
be  treated  as  an  application  for  admission  to 
practice  and  not  as  an  application  to  vacate 
the  order  of  disbarment.  As  such  It  must 
be  addressed  to  the  court  having  Jurisdiction 
to  admit  an  attorney  to  practice.  In  re 
Mash,  179  Pac.  893. 

[S]  Since  the  amendment  to  section  276, 
Code  of  Civil  Procedure,  in  1895,  the  supe- 
rior court  is  without  Jurisdiction  to  admit 
an  attorney  to  practice  in  any  court  of  the 
state.  That  power,  at  the  time  the  order 
purporting  to  reinstate  the  petitioner  was 
made,  was,  and  now  is,  conferred  exclusive- 
ly upon  the  District  Courts  of  Appeal.  Hence 
the  superior  court  in  Los  Angeles,  being 
without  jurisdiction  to  admit  petitioner  to 
practice,  could  not  entertain  an  application 
for  restoration  after  disbarment.  That  the 
court  acted  upon  the  assumption  tliat  it  bad 
such  power  is  apparent  from  the  order, 
wliich  reads: 

"That  the  above-named  Wm.  J.  Danford  is 
hereby  reinstated  and  hereby  admitted  to  the 
bar  of  the  superior  court." 

In  the  case  of  In  re  Wharton,  130  CaL 
486,  62  F^c.  741,  there  is  language  intimat- 
ing that  where  the  disbarment  took  place 
in  the  superior  court  the  motion  for  rein- 
statement should  be  made  in  tliat  court,  but 
the  error  of  the  ruling  in  that  case  is  tliat 
the  court  treated  the  motion  for  reinstate- 
ment as  a  motion  to  modify  the  Judgment 
of  disbarment  rather  tiian  a  motion  for  ad- 
mission to  the  bar.  In  view  of  the  decision 
of  the  Supreme  Court  in  Be  Mash,  supra, 
the  Wharton  Case  is  not  controlling.  Treat- 
ing the  motion  for  reinstatement  as  a  mo- 
tion for  admission  to  the  bar,  as  it  must  be 
treated,  it  necessarily  follows  that  such  mo- 
tion must  be  addressed  to  a  court  which  has 
Jurisdiction  to  admit  to  the  bar.  As  the  su- 
perior court  had  no  power  to  admit  petitioner 
to  practice  in  any  court,  there  can  be  no 
doubt  that  the  order  in  question  is  void  on 
its  face  for  want  of  jurisdiction  in  the  court 

[I]  Such  being  the  case,  the  respondent  is 
not  exceeding  its  Jurisdiction  in  entertaining 
the  contempt  proceedings,  and  the  applica- 
tion for  prohibition  should  be  denied. 

So  ordered. 

We  concur:  WASTE,  Presiding  Judge  pro 
tern.;   BRITTAIN,  J. 


(i9  Oal.  App.  336) 
PEOPLE  V.  ZENTQRAF.  (Cr.  522.) 

(District  Court  of  Appeal,  Third  District,  Oal- 
Uomia.     Sept  20,  1^0.) 

1.  Criminal  law  «=>B83(3)— Evidenoe  of  prv 
oeedlngs  oa  arralgnmant  admlsslbla  to  ra> 
but  defense  of  Insanity. 

In  a  prosecution  for  burglary,  defended 
on  the  ground  of  insanity,  evidence  that  de- 
fendant had  pleaded  guilty  with  the  expecta- 
tion that  he  would  be  granted  probation,  bat  it 
being  refused,  withdrew  the  plea  by  consent 
of  court  and  entered  plea  of  not  guilty,  was 
admissible  to  rebut  the  defense  of  msanity. 

2.  Witnesses  <Ss9277  (4)— Testimony  of  defend- 
ant, on  cross-examination,  that  he  had  left 
bank  because  short  in  his  oolieotlons,  admis- 
sible on  question  of  sanity. 

In  prosecution  for  burglary,  defended  on 
the  ground  of  insanity,  though  defendant  had 
not  been  iaterrogated  spedfically  about  his 
previous  employment  at  a  bank,  his  direct 
examination  having  taken  a  wide  range  to 
show  his  mental  condition,  it  opened  the  door 
to  ioquiry  as  to  other  circumstances  included 
within  the  same  period,  as  the  fact  that  he 
had  left  the  bank,  and  that  he  had  been  discov- 
ered short  in  his  collections. 

3.  Criminal  law  «=»82S(4)  —  Defendant  must 
raquest  more  explloit  instruotlon  to  limit 
evfdenoe. 

Where  defendant  did  not  request  a  more 
direct  and  explicit  instruction  to  consider  cer- 
tain evidence  only  as  bearing  on  defendant's 
sanity,  he  cannot  complain  that  such  instruction 
was  not  given. 

4.  Criminal  law  «=>8S9— Conrt  not  required  to 
read  testimony,  in  absenoe  of  disagreement  of 
Jurors. 

Where  there  was  no  disagreement  among 
jurors  as  to  the  testimony  of  certain  experts 
on  insanity,  but  they  were  merely  not  clear  as 
to  the  difference  iietween  medical  and  legal  in- 
sanity, the  trial  court  was  not  required  by 
statute  to  read  to  them  the  testimony  involved. 

5.  Criminal  law  «=>l  174(1)— Failure  to  read 
testimony  on  request  of  Jury  liarmiess  to 
defendant 

In  a  prosecution  for  burglary,  defended  on 
the  ground  of  insanity,  any  error  in  failing  to 
comply  with  the  jury's  request  to  have  certain 
expert  testimony  on  insanity  read  held  harmless 
to  defendant. 

6.  Criminal  law  «=3ii69(l)— Testimony  harn> 
less  to  defendant,  charged  with  burglary. 

In  a  prosecution  for  burglary,  testimony 
that  at  the  time  the  witness  heard  a  voice, 
coming  from  the  direction  of  the  burglarized 
store,  saying,  "Here,  take  this,"  AeM  harmless 
to  defendant. 

7.  Criminal  law  ^b>730(i)-£rror  in  argumoat 
cored  by  direction  to  disregard. 

Any  possible  injury  to  defendant  in  the 
argument  of  the  district  attorney  was  cured 
by  the  trial  court's  direction  to  the  jury  to 
disregard  the  argument. 
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8.  Criminal  law  18=3 1 037 (2)— Defendant  cannot  itbereof  consisting  of  the  testimony  of  two  phy^ 

slcian  experts  based  upon  hypothetical  ques- 
tions. No  doubt,  the  Jury  might  legally  have 
concluded  from  the  showing  made  that  de- 
fendant was  irresponsible;  but  «  careful 
reading  of  the  whole  record  can  hardly  fall 
to  produce  the  conviction  that  the  verdict  te 
entirely  just  and  should  be  upheld.  Indeed, 
it  is  not  disputed  that  the  evidence  warrants 
the  verdict;  but  appellant  claims  that  certain 
grave  errors  of  sufficient  moment  to  demand  a 
reversal  were  committed  at  the  trial. 

[1]  Of  these  the  first  relates  to  the  action 
of  the  court  in  permitting  evidence  of  the 
proceedings  at  the  arraignment  of  the  defend- 
ant. It  thus  appeared  that  the  defendant  had 
pleaded  guilty  with  the  expectation  that  he 
would  be  granted  probation ;  but,  it  being  re- 
fused, be  withdrew  the  plea  by  consent  of 
the  court  and  entered  a  plea  of  not  guilty. 
This  evidence  was  admissible  to  rebut  the 
theory  of  appellant  that  he  was  insane  at  the 
time  the  goods  were  taken  by  him.  The  show- 
ing for  the  defense  extended  over  a  long  pe- 
riod of  time,  including  said  date,  and  accord- 
ing to  the  familiar  rule,  it  was  proper  for  the 
people  to  meet  this  evidence  by  showing  that 
his  conduct  and  declarations  were  those  that 
characterize  the  normal  mind.  That  he  plead- 
ed guilty  and  asked  for  probation,  and  upon  Its 
denial  concluded  that  be  would  stand  trial, 
would  seem  to  be  some  evidence  that  he  un- 
derstood the  nature  and  probable  conse- 
quences of  the  charge  against  him.  We  think 
there  is  a  distinction  between  such  case  and 
the  one  wherein  the  defendant  does  not  daim 
to  be  Insane.  An  instance  of  the  latter  is 
found  in  People  v.  Ryan,  82  Cal.' 617,  23  Fac 
121,  wherein  it  was  held  to  be  error  for  th» 
court  to  allow  the  plea  of  guilty  to  t>e  pnt  In 
evidence,  where  It  had  been  withdrawn  and 
the  plea  of  not  guilty  substituted.  A  peculiar 
feature,  also,  of  that  case,  wa?  that  without . 
said  evidence  the  defendant  could  not  have- 
been  legally  convicted.  In  view  of  that  fact 
the  Supreme  Court  said: 

"We  do  not  think  that  the  Legislature,  in 
passing  the  law  under  which  the  defendant  was 
allowed  .to  nnllify  and  render  functus  officio 
his  plea  of  guilty,  by  substituting  or  putting 
in  place  of  It  a  plea  of  not  guilty,  intended  to 
say  that,  notwithstanding  such  substitution  and 
doing  away  with  the  first  plea,  it  may  be  given 
in  evidence  and  sometimes  serve  as  the  only 
conclusive  proof  of  a  man's  guilt  under  the  plea 
of  not  guilty." 


OAinplaln  of  argument.  In  absence  of  request 

for  direction  to  disregard. 
Where  there  was  no  request  that  the  trial 
court  direct  the  jury  to  disregard  criticized 
statements  in  the  district  attoi'ney's  argument, 
defendant  cannot  complain  of  such  statements 
on  appeal. 

0.  Criminal  law  «=9570(2)— Insanity  must  be 
established  by  preponderance  of  evidence. 
If  the  jury,  trying  a  charge  of  burglary,  en- 
tertained a  reasonable  doubt  concerning  the 
proof  of  any  material  issue,  it  was  under  duty 
to  give  defendant  the  benefit  of  the  doubt  and 
acquit  him,  unless  the  issue  was  that  of  bis 
insanity;  as  to  such  issue  a  reasonable  doubt 
is  not  sufficient  to  justify  acquittal,  but  the 
jury  must  be  convinced  that  the  defense  is  es- 
tablished by  a  preponderance  of  the  evidence. 

10.  Criminal  law  4=98 10— Instructions  on  proof 
as  to  insanity  not  Inconsistent. 
In  a  prosecution  for  burglary,  instruction 
that  the  defense  of  insanity  need  not  be  prov- 
ed beyond  a  reasonable  doubt,  to  entitle  de- 
fendant to  an  acquittal,  held  not  in  conflict 
with  on  instruction  that  a  reasonable  doubt  on 
the  issue  of  insanity  was  not  sufficient  to  jus- 
tify acquittal,  but  must  be  established  by  a 
preponderance  of  evidence. 

Appeal  from  Superior  Conrt,  El  Dorado 
County;   George  H.  a3iomp8ou,  Judge. 

George  M.  Zentgraf  was  convicted  of  bur- 
glary of  the  first  degree,  and  from  the  Judg- 
ment, and  an  order  denying  his  motion  for 
new  trial  he  appeals.    Afilrmed. 

E.  Fitzgerald,  of  PlacervUle,  and  Eugene 
S.  Wachhorst  and  Donald  B.  Wachborat,  both 
of  Sacramento,  for  appellant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
Deputy  Atty.  Gen.,  for  the  People. 

BURNETT,  J.  Defendant  was  convicted  of 
burglary  in  the  first  degree,  and  the  appeal 
Is  from  the  Judgment  and  order  doiying  his 
motion  for  a  new  trial. 

That  defendant  at  night  entered  the  store 
of  Heusner  Bros,  at  Shingle  Springs,  El  Dora- 
do county,  and  took,  therefrom  a  large  quan- 
tity of  personal  property,  is.  not  disputed.  He 
was  apprehended  therein  about  midnight 
with  some  of  the  property  in  his  hands;  many 
articles  of  various  kinds  having  been  loaded 
into  bis  machine,  which  he  had  driven  and 
left  near  the  store.  Thereupon  defendant 
admitted  that  be  bad  unlocked  the  door  and 
gone  inside;  he  stated  why  he  had  stolen  the 
property,  implying  that  his  motive  was  that 
of  revenge;  and  he  promised  his  captors  a 
large  snm  of  money  If  they  would  release  and 
not  prosecute  him.  The  facts  as  thus  detailed 
by  the  witnesses  for  the  people  are  not  contro- 
verted, but  the  defense  of  Insanity  was  inter- 
posed by  appellant,  and  It  was  upon  that 
groimd  an  acquittal  was  sought.  There  is  some 
support  for  that  theory ;    the  principal  element 


Herein,  of  course,  the  important  part  of  tbe 
evidence  was  that  relative  to  the  change  of 
plea  after  probation  was  refused.  It  was 
proper  to  have  this  considered  as  the  act  of 
a  mind  subject  to  tbe  ordinary  motives  that 
Influence  human  conduct 

[2, 3]  Appellant  claims  that— 

"The  next  serious  error  is  the  ruling  of  the- 
court  in  permitting  the  prosecution  to  intro- 
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duM  tMtlmonr  of  an  incident  occarrlng  lome 
four  or  five  yeartf  prior  to  the  alleged  commia- 
alon  of  the  offenae  for  which  defendant  waa  now 
on  triaL" 

^nie  objection  Ib  based  npon  tbis  part  of 
the  record: 

"Q.  Then  yon  quit  the  bank,  did  you?  A. 
Yea.  Q.  Why  did  yon  qnit?  A  I  bad  been 
short  a  few  times  in  my  collections,  small 
amounts,  and  he  called  my  attention  to  it,  and 
that  was  not  aatiafactory,  of  coarse;  so  that 
waa  the  end  of  my  workinc  there." 

The  only  objection  to  the  question  was  the 
general  one  and  tliat  it  was  not  cross-ex- 
amination. The  court  based  its  ruling  upon 
tbe  'Proposition  tliat  the  only  defense  was  in- 
sanity,  and  since  the  defendant  bad  testified 
to  matters  covering  a  long  period  of  time  that 
had  a  tendency  to  sbow  a  defective  memory 
and  Impaired  reasoning  power,  this  was  prop- 
er cross-examination,  and  also  pertinent  to 
the  Inquiry  as  to  the  mental  status  of  the  de- 
fendant It  is  true  that  be  had  not  been 
Interrogated  spedflcally  about  bis  employ- 
ment at  the  bank,  but  the  direct  examination 
had  taken  a  wide  range  for  the  purpose  of 
showing  his  mental  condition,  and  it  opened 
the  door  for  an  Inquiry  as  to  otber  drcunn 
stances  included   within   the  same  period. 

-  People  V.  Mammilato,  168  Cal.  207,  142  Fac. 
58.  We  may  add  that  from  the  remarks  of 
the  court  the  Jury  must  have  understood  tiiat 
the  evidence  was  to  be  considered  as  only 
bearing  upon  the  sanity  of  the  defendant. 
Since  defendant  did  not  request  It,  he  cannof 
complain  that  a  more  direct  and  explicit 
Instruction  to  that  effect  was  not  given. 

[4,  I]  Xbe  next  point  is  that  the  court 
erred  in  failing  to  comply  with  the  request  of 
the  Jury  to  have  certain  testimony  read.  Aft- 
er having  been  out  for  a   long  time  they 

,  came  Into  court  and  one  of  the  Jurors  said: 
"The  Jury  would  like  to  know— would  like  to 
hear   the  testimony   of  those  two   specialists, 
Hoisholt  and  Matthews;   we  got  kind  of  mixed 
up  on  that  question." 

Then  Juror  Frost  said:  "We  would  like 
to  know  whether  he  was  legally  sane  or  in- 
sane at  the  time  of  the  act."  Then  Juror 
Mrs.  Eskew:  "Or  medically  insane."  It 
seems  that  the  court  understood  that  the  Ju- 
rors desired  to  have  the  instructions  on  the 
subject  re-read  and  stated:  "In  answer  to 
the  question,  the  Instructions  heretofore 
given  will  be  read  In  these  particulars." 
After  reading  them  the  court  said:  "Does 
that  answer  the  question?"  And  Juror 
Frost  replied:  "Yes  sir."  It  Is  true  that 
thereafter  one  of  the  jurors  said,  "I  believe 
the  information  wanted  Is  the  testimony  of 
those  two  doctors.  If  I  may  make  clear  the 
Information  we  want;"  and  In  reply  to  the 
court's  Inquiry,  "On  what  point?'  he  answer- 
ed, "As  to  his  sanity,  legal  or  medical,  at  the 
time  of  the  commission  of  the  act."    The 


court  thereupon  stated:  "^  will  again  read  tbs 
instructions  I  have  read."  This  waa  done, 
and  the  Jury  was  again  sent  ont.  Section 
1138  of  the  Penal  Code  proridea: 

"After  the  Jury  have  retired  for  delibera- 
tion, if  there  be  any  disagreement  between 
them  as  to  the  testimony,  or  if  they  desired 
to  be  informed  on  any  point  of  law  arising  in 
the  cause,  they  mnst  .require  the  officer  to 
conduct  them  into  court.  Upon  bong  brought 
into  court,  the  information  required  moat  be 
given  in  the  presence  of,  or  after  notice  to  the 
district  attorney,  and  the  defendant  or  hia 
counsel,  or  after  they  have  been  called." 

The  court  and  tbe  attomeya  seem  to  have 
understood  that  It  was  a  question  of  law 
about  which  tbe  confusion  existed,  and,  tak- 
ing the  whole  colloquy  into  consideration, 
that  Is  probably  not  an  unreasonable  In- 
ference, notwithstanding  one  of  the  jurors 
did  say  that  they  would  like  to  hear  the  tes- 
timony of  the  two  specialists.  At  any  rate, 
the  attorney  who  was  representing  the  de- 
fendant. If  he  desired  to  have  such  testimony 
read,  should  have  made  tbe  matter  plain  to 
the  court  We  must  assume,  of  course,  that 
the  trial  Judge  was  acting  in  good  faith  and 
had  no  disposition  to  withhold  from  the  jury 
anything  that  they  were  entitled  to.  More- 
over, the  statute  provides  that  only  when 
there  is  a  disagreement  among  the  jurors 
as  to  the  testimony  must  It  be  read  to  them. 
It  does  not  appear  that  there  was  such  dis- 
agreement but  only  that-  they  were  not  dear 
as  to  the  difference  between  medical  and 
legal  Insanity.  Tbis  called  particularly  for 
the  reading  of  the  instructions,  rather  than 
the  testimony  of  the  specialists.  Indeed,  the 
testimony  of  the  experts  threw  no  light  upon 
this  subject  and  its  repetition  would  not  have 
aided  the  jury.  While  they  were  subjected 
to  a  long  and  searching  examination,  tbe  tes- 
timony amounted  simply  to  an  opinion  that, 
assuming  the  facts  to  be  as  stated  by  defend- 
ant's counsel,  appellant  was  Insane,  and  In- 
capable of  distinguishing  between  right  and 
wrong;  whereas  the  question  was  left  In 
doubt  by  reason  of  othe^  facts  detailed  in  the 
cross-examination.  It  Is  quite  apparent  that 
no  prejudice  was  suffered  by  defendant,  con- 
ceding for  the  sake  of  the  point  that  such 
testimony  should  have  been  read. 

[6]  Mrs.  Roxy  Burke,  a  witness  for  the 
people,  testified  in  rebuttal  that  about  the 
time  of  the  burglary  she  heard  a  voice,  com- 
ing frcHn  the  direction  of  the  store,  saying, 
"Here,  take  this."  She  could  not  identify  the 
voice,  but  the  contention  of  the  prosecution 
was  that  since  the  defendant's  only  plea  was 
that  "he  was  tiiere  in  a  dream  and  didn't 
know  what  he  was  doing,"  the  voice  would 
indicate  the  presence  of  another  person  a^d 
thus  eliminate  the  theory  of  a  dream.  The 
argument  is  rather  fancifnl,  we  think;  but 
the  matter  Is  of  too  little  consequence  to  jus- 
tify serious  consideration.    Whether  the  ml- 
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tug  was  rUHit  or  wrong,  It  oonld  hardly  baTe 
influenced  the  verdict 

[7,  I]  Some  objection  Lb  made  to  certain 
portions  of  the  argomoit  of  the  district  at- 
torney; bat  we  find  no  error  therein.  Speak- 
ing generally,  it  may  be  said  that  he  did  not 
transcend  the  bounds  of  legitimate  dlscosslon. 
Furthermore,  one  statement,  to  which  objec- 
tion was  made,  the  court  directed  the  Jury  to 
disregard,  and  hence  any  posslUe  injury  was 
«nred.  People  t.  Amer,  8  Cal.  App.  187,  96 
Pac  401;  People  y.  Ward,  1S4  Cal.  801,  80 
Paa  372.  As  to  the  other  criticized  state-' 
ments  there  was  no  request  that  the  court 
direct  the  Jury  to  disregard  them,  and  hence 
appellant  cannot  now  complain.  People  ▼. 
Shears,  133  Cal.  154,  65  Pac.  296;  People  v. 
Yee  Foo,  4  Cal.  App.  730,  89  Paa  460. 

[I,  H]  The  only  other  complaint  is  that 
two  Instructions  ^ven  by  the  court  are  Incon- 
Blstent  and  misleading.    The  first  of  these  is: 

"The  Jnry  are  instructed  that  the  law  of  the 
state  of  California  is  this:  'If  the  Jury  enter- 
tain a  reasonable  doubt  concerning  the  proof 
of  any  material  issue  in  a  criminal  case,  it 
most  give  the  defendant  the  benefit  of  that 
doubt  and  acquit  him,  unless  the  particular  is- 
sue is  that  of  the  insanity  of  the  defendant; 
and  as  to  such  issue  of  the  insanity  of  the 
defendant  a  reasonable  doubt  is  not  sufficient 
to  Justify  an  acquittal  at  the  hands  of  the 
Jnry,  but  tbey  most  be  convinced  that  the  said 
defense  of  insanity  is  established  by  a  prepon- 
derance of  the  evidence.' " 

That  this  Instruction  stated  the  law  cor- 
rectly cannot  be  doubted.  People  v.  Miller, 
171  Cal.  649,  154  Pac.  468.  Nor  can  we  see 
anything  inconsistent  therewith  In  the  follow- 
ing instruction: 

"The  defense  of  insanity  need  not  be  proved 
beyond  a  reasonable  doubt,  to  entitle  the  de- 
fendant to  an  acquittal;  It  is  sufficient  for  the 
defense  to  be  proved  by  a  preponderance  of 
evidence,  to  entitle  the  defendant  to  a  verdict 
of  not  guilty.  If  therefore,  you  believe  that  the 
preponderance  of  the  evidence  introduced  in 
this  ease  shows  that  Mr.  Zentgraf,  the  defend- 
ant, was  either  insane,  or  deprived  of  reason, 
or  unconscious  of  what  he  was  doing  at  the 
time  of  the  commission  of  the  act  charged,  you 
must  acquit  him." 

The  difficulty  in  the  Miller  Case,  supra,  was 
that  the  trial  court  went  further,  and  gave  an 
erroneous  and  misleading  definition  of  "pre- 
ponderance of  evidence."  No  such  criticism 
can  be  made  here. 

Finally,  it  may  be  said,  the  record  contains 
such  persuasive  and  convincing  evidence  that 
the  defendant  understood  the  nature  of  the 
act  which  he  perpetrated,  and  was  therefore 
responsible  for  his  conduct,  that,  notwith- 
standing the  supposititious  opinion  of  said 
ext)erts,  it  should  be  held  that  any  other  ver- 
dict would  be  unjust,  and  that,  if  any  error 
was  committed.  It  should  be  disregarded. 


The  Judgment  and  order  denying  the  mo- 
tion for  a  new  trial  are  aflrmed. 

We  concur:    NICOL^  Presiding  Judge  pro 
tern.    HABT,  J. 


(49  Cal.  App.  186) 
MeQEHEE  St  al.  V.  CURRAN  et  al. 
(Civ.  No.  3398,  &  F.  9192.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision  1,  Oalifomia.  Sept.  1,  1920.  Opinion 
of  Supreme  Court  in  Bank  Denying  Hearing, 
Oct.  30,  1920.) 

1.  Jadgment  «=344l— Fraud,  warranting  set- 
ting aside,  must  be  extrinslo. 

A  former  Judgment  or  decree  may  he  set 
aside  and  annulled  for  fraud,  but  it  must  be  a 
fraud  extrinsic  or  collateral  to  the  questions 
examined  and  determined  in  the  action. 

2.  Appeal  and  arrsr  «=3909(I)—Assanied  that 
controversy  was  falrty  submitted  In  aetlon 
to  set  aside  Judgment. 

In  an  action  to  set  aside  a  judgment,  in 
the  absence  of  any  showing  to  the  contrary,  it 
will  be  assumed  that  the  former  controversy 
was  fairly  submitted. 

3.  Judgment  «s»460(6)— Faots  to  be  alleged  te 
set  aside  former  Judgment  for  fraud. 

In  an  action  to  set  aside  a  former  Judg- 
ment as  being  procured  by  fraud,  it  is  incum- 
bent upon  the  plaintiffs,  not  only  to  show  by 
their  complaints  the  facts  constituting  the 
fraud,  but  also  that  they  have  a  defense  to 
the  original  action  upon  the  merits,  and  that 
they  are  able  to  present  to  the  court  the  evi- 
dence constituting  that  defense,  and  such  mat- 
ters must  be  alleged,  not  as  nltimate  facts,  but 
the  facts  themselves  constituting  the  defense 
must  appear. 

4.  Trusts  4s943(3)— Ne  express  trust  raised 
by  proof  ef  parol  agreement  by  grantee  In 
absolute  deed. 

Under  Code  Civ.  Proe.  J  1971  (Civ.  Code,  g 
862),  where  land  was  conveyed  by  an  absolute 
deed,  no  express  trust  in  favor  of  the  grantor 
can  be  raised  by  proof  of  a  parol  agreement ' 
by  the  grantee  to  hold  the  property  in  trust 
or  reconvey  it 

5.  Trusts  «S344(3)— Oral  testimony  to  show 
absolute  deed  created  trust  must  be  clear. 

To  justify  a  court  in  determining  from  oral 
testimony  that  a  deed  aba<^ute  on  its  face 
was  intended  to  be  a  trust,  the  testimony  must 
be  clear,  convincing,  and  conclusive. 

6.  Trusts  <8=>89( I)— Resulting  trust  held  not 
sufficiently  shown. 

In  an  action  to  have  a  resulting  trust  de- 
clared in  land  conveyed  by  a  deed  absolute  on 
its  face,  evidence  relied  upon'  by  plaintiffs  held 
not  of  sufficient  compelling  force  to  establish  a 
resulting  trust 
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7.  Trusts  €=>43  (3)— Declaration  of  grantor  not 
admissible  to  show  trust. 

A  declaration  of  a  grantor,  made  long  after 
the  execution  of  a  deed  absolute  on  its  face, 
IB  not  admissible  in  evidence  to  show  that  the 
land  wag  conveyed  in  trust  for  the  grantor. 

8.  Trusts  <&=>43'(3)— Declarations  of  grantees 
not  admissible  to  prove  trust. 

The  declarations  of  grantees,  in  a  deed  ab- 
solute on  ita  face,  occurring  after  the  death  of 
the  grantor,  are  not  competent  for  the  purpose 
of  proving  that  the  land  was  to  be  held  by  the 
grantees  in  trust,  and  would  be  admissible  only 
in  corroboration  of  other  evidence. 

9.  Adverse  possession  <3=363(2)  —  Possession 
and  payment  of  taxes  by  grantor  did  not  di- 
vest grantees  of  title. 

The  fact  that  a  grantor  remained  in  posses- 
sion of  the  premises  up  to  the  time  of  his 
death  and  used  the  same  and  paid  taxes  and 
insurance  thereon  did  not  have  the  effect  of 
divesting  his  grantees  of  the  title  by  him  con- 
veyed. 

10.  Judgment  «=946i  (5)— Settlement  by  o»rd- 
ian  ad  litem  of  litigation  held  not  la  fraud 
of  wards.. 

In  an  action  to  set  aside  a  judgment,  held 
tliat  it  was  not  established  that  plaintiffs' 
guardian  ad  litem,  or  their  attorneys,  corrupt- 
ly or  at  all  entered  into  a  collusive  agreement 
with  adverse  parties  for  an  unconscionable 
abandonment  of  the  defense  .of  the  plaintiffs  in 
an  action  to  quiet  title  when  a  motion  for  new 
trial  was  pending,  having  compromised  the 
case. 

i  I.  Infants  «=»84— Guardian  ad  litem  may  com- 
promise in  Interest  of  ward. 
After  an  adverse  judgment,  when  a  motlbn 
for  a  new  trial  was  pending,  and  no  newly  dis- 
covered evidence  or  other  facts  were  at  the 
command  of  a  guardian  ad  litem,  or  the  ward's 
attorney,  it  was  incumbent  upon  the  guardian 
and  the  attorney  to  use  their  best  endeavors  in 
the  interests  of  the  ward,  and,  if  in  the  exer- 
cise of  their  honest  and  best  judgment  a  com- 
promise was  the  best  that  they  could  do,  they 
were  justified  in  compromising,  and  the  com- 
promise could  not  constitute  fraud  which  would 
entitle  the  minora  to  set  aside  the  judgment. 

On  Hearing  in  the  Supreme  Court. 

12.  Judgment  <S=3423,  444— Not  vacated  be- 
cause of  perjured  testimony. 

Judgment  after  a  trial  of  controverted  is- 
sues of  fact  will  not  be  vacated  on  a  claim  that 
the  issues  were  erroneously  determined  be- 
cause of  false  or  even  perjured  testimony. 

13.  Judgment  «=>4I4— Not  vacated  by  reason 
of  fraud  not  affecting  Judgment. 

If  a  judgment  against  minors  could  not 
have  been  reversed  or  set  aside  on  appeal  or 
by  motion  for  a  new  trial,  any  fraudulent  set- 
tlement between  the  ward  of  the  minors,  by 
which  they  wer^  prevented  from  appealing  or 
moving  for  a  new  trial,  did  not  injure  them,  and 
did  not  touch  the  judgment  itself,  and  is  not 
ground  for  vacating  the  judgment. 


Appeal  from  Superior  Court,  Santa  Clara 
County ;  W.  A.  Beasly,  Judge. 

Action  by  Irene  M.  McGebee  and  othem 
against  John  J.  Curran  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appealed. 
Affirmed  In  the  District  Court  of  Appeal, 
and  hearing  denied  In  Supreme  Court 

W.  H.  Tuliy,  of  San  Frandaco,  and  D.  T. 
Jenkins,  of  San  Jose,  for  appellants. 

I«ib  &  Lelb,  L.  B.  Archer,  and  C.  M.  Can- 
sin,  all  of  San  Jose,  for  respondents. 

WASTB,  P.  J.  This  Is  an  action  brought 
by  the  plaintiffs,  after  a  lapse  of  over  12 
years,  to  set  aside,  and  vacate  a  judgment, 
rendered  in  1905  in  an  action  to  quiet  title, 
wherein  the  defendants  here  were  the  plain- 
tiffs, and  these  plaintiffs  were  the  defendants. 
Plaintiffs  also  seek  to  establish  a  construc- 
tive trust  in  the  land  In  their  favor.  It  Is 
the  contention  of  the  appellants  that  tb^  did 
not  have  a  just  and  fair  trial  in  that  action, 
because  of  the  suppression  of  facts,  and  be- 
cause of  fraud  and  collusion  on  the  part  of 
the  defendants  here  and  the  attorneys  for 
and  guardian  ad  litem  of  four  of  these  plain- 
tiffs, who  were  then  minors.  Demurrer  to 
the  second  amended  complaint  was  sustained, 
and,  the  plalntifb  de<dlnlng  to  amend,  judc- 
ment  was  entered  in  favor  of  the  defendants, 
from  whldi  the  appeal  Is  taken. 

As  the  litlgatl<m  of  which  this  action  is 
but  a  i>art,  had  Its  inception  36  years  ago. 
It  Is  necessary  for  us  to  indulge  in  a  some- 
what extended  narration  of  the  facts,  which 
are  set  out  in  the  amended  complaint  In 
1884  Sarah  O.  Tully,  who  is  the  mother  of 
the  other  plaintiffs,  married  John  Tully,  a 
widower  now  deceased  and  the  f&ther  of 
defendants  Mary  E.  Wineland,  Isabella  Hlg- 
glns,  Dorlnda  Tully  Curran,  Eleanor  Tully, 
Joseph  TTully,  and  Edward  O.  Tully.  Defend- 
ant J.  W.  Wineland  Is  the  husband  of  Mary 
E.  Wineland,  defendant  Maurice  Higglns  is 
the  husband  of  Isabella  Higglns,  and  de- 
fendant J.  J.  Curran  is  the  surviving  hus- 
band of  Dorlnda  Tully  Curran,  now  deceased, 
and  the  executor  of  her  estate.  In  speak- 
ing of  "the  defendants"  hereafter,  we  wIU 
refer  to  the  said  children  of  John  Tully.  On 
July  29,  1886,  the  said  Sarah  6.  Tully  In- 
stituted an  action  for  divorce  against  her 
husband.  A  few  days  later  he  conveyed  all 
his  property,  consisting  of  several  tracts  of 
land,  and  some  of  his  personal  property  to 
his  children,  these  defendants.  Thereupon 
Sarah  Q.  Tully  amended  her  complaint,  and 
made  the  grantees  in  said  conveyances,  par- 
ties defendant  In  the  divorce  action.  Upoa 
the  trial  being  had,  the  court  granted  Mrs. 
Tully  a  decree  of  divorce  and  awarded  her 
the  custody  of  an  Infant  child.  The  court  al- 
so decreed  that  the  conveyances  from  Tully 
to  the  children  of  his  former  marriage  were 
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traudalent,  InoperatlTe,  and  void  as  to  any 
Interest  or  cloim  of  his  wUe,  therein  or  there- 
to. He  was  ordered  to  i>ay  to  her  the  sam  of 
$50  per  month  for  the  support  and  mainte- 
nance of  herself  and  the  child,  and  the  pay- 
ment thereof,  and  of  any  other  snm  which 
might  thereafter  be  awarded  instead,  was  se- 
cured by,  and  declared  to  be  a  lien  upon  a 
part  of  the  land  covered  by  the  deeds. 

The  parties  to  the  divorce  action  settled 
their  differences,  and  Immediately  after  the 
filing  and  entry  of  the  decree  of  divorce,  Tul- 
ly  and  his  wife  entered  Into  an  agreement, 
whereby  Tolly  promised  and  agreed  with 
Mrs.  Tully  that  If  she  would  remarry  him, 
and  would  forego  and  release  blm  and  the 
lands  he  had  conveyed  to  bis  children,  from 
the  lien,  and  the  payment  of  permanent  ali- 
mony for  the  support  of  herself  and  the 
child,  he  would  convey  to  her  an  undivided 
one-third  Interest  In  all  of  the  land  thereto- 
fore deeded  to  these  defendants.  The  par- 
ties thereupon  remarried  and  lived  together 
iintfl  John  Tully  died,  November  26,  1894. 
Three  more  children  were  bom  to  them. 
It  was  not  until  September  20, 1894,  however, 
and  Just  before  his  death,  that  John  Tully, 
In  part  fulfillment  of  his  marriage  contract, 
executed  and  delivered  to  Mrs.  Tully  a  grant, 
bargain  and  sale  deed  for  one  undivided 
third  interest  In  the  land.  A  few  days  later, 
on  October  12,  1894,  Tully  made  and  deliv- 
ered to  his  children  by  the  former  marriage 
another  deed  of  the  same  property  he  had 
conveyed  to  tbem  in  1885,  excepting  a  por- 
tion sold.  This  conveyance  was  executed  in 
consideration  of  love  and  affection,  and  for 
the  better  maintenance,  support,  and  protec- 
tion of  the  grantees,  and  granted  and  con- 
firmed the  land,  to  them.  From  and  after  the 
death  of  John  Tully  the  plaintiffs  and  de- 
fendants remained  in  Joint  possession  of  the 
property  imtU  August,  1905.  The  defendants 
assumed  management  and  control  thereof, 
and  provided  and  cared  for  Mrs.  Tully  and 
her  four  minor  children  for  about  two  years. 
During  these  years,  so  It  is  alleged,  the  de- 
fendants and  Sarah  O.  Tally  negotiated  and 
consulted  with  a  view  to  ascertaining  what 
she  would  consider  to  be  a  fair  share  for 
■lierself  and  the  minors.  In  a  division  of  the 
property.  On  December  5,  1806,  Mrs.  Tully 
Instituted  an  action  in  ejectment,  in  her  own 
behalf,  against  the  grantees  of  John  Tully, 
to  recover  her  one-third  Interest  In  the  lands. 
The  grantees  filed  their  answer,  in  which 
they  asserted  themselves  to  be  the  owners 
of  the  land,  and  denied  any  ownership  in 
Mrs.  Tully.  The  trial  court  held  that  the 
plaintiff  therein  could  not  prove  the  invalid- 
ity of  the  deeds  from  John  Tully  to  the  de- 
fendants, or  that  said  defendants  held  said 
land  in  trust  for  plaintiff.  It  admitted  the 
deeds  in  evidence,  and  gave  its  Judgment 
against  Sarah  G.  Tally,  and  in  favor  of  the 
defendants.    Claiming  that   the   defendants 


were  tbreatening  fo  dispossess  her  under  tliat 
Judgment,  Mrs.  Tully  immediately  instituted 
another  action  against  the  same  defendants, 
and  in  which  the  minor  children  were  plain- 
tiffs, by  their  guardian  ad  litem,  H.  V.  More- 
house. The  third  amended  complaint  in  that 
action  is  attached  to,  and  made  a  part  of 
the  amended  complaint  in  this  present  suit 
In  addition  to  specific  allegations  of  the  facts 
we  have  narrated,  it  is  therein  averred  that 
John  Tully  remained  in  possession  and  con- 
trol of  the  land,  set  forth  in  the  deedp  of 
conveyance  to  the  defendants,  up  to  the  time 
of  bis  death,  claiming  the  same  as  his  own, 
cultivating  said  land  and  paying  the  taxes 
thereon.  As  the  gravamen  of  the  action  it  is 
alleged  that  the  deed,  made  by  John  Tully 
to  the  defendants  in  1884,  was  executed  for 
the  purpose  of  defeating  Mrs.  Tully  in  the 
divorce  action,  and  in  the  assertion  of  her 
rights  to  maintenance  for  herself  and  off- 
spring, and  was  not  made  in  good  faith,  and 
was  in  fraud  of  creditors,  of  whom  Mrs. 
Tully  was  one  by  reason  of  her  alimony  al- 
lowance. It  was  further  alleged  in  that  ac- 
tion that  the  second  deed  from  John  Tully 
to  the  defendants,  executed  in  1894,  was  pro- 
cured by  tlie  defendants  by  false  and  fraudu- 
lent representations,  at  a  time  when  said  Tal- 
ly was  feeble  in  body  and  mind  from  physical 
disease,  and  for  the  purpose  of  defeating 
aU  rights  and  claims  of  the  plaintiffs,  and 
the  effect  of  the  deed  of  the  one-third  Inter- 
est made  by  John  Tully  to  Mrs.  Tully,  and 
also  to  defeat  the  claims  which  the  minor 
children  would  have  in  the  estate  of  John 
Tully,  in  case  he  should  die  intestate.  The 
prayer  of  the  complaint  was  that  it  be  ad- 
Judged  that  the  defendants,  who  are  the  de- 
fendants herein,  had  since  the  Ist  day  of 
August,  1884,  held  the  land  In  trust  for  Sarah 
O.  Tully  and  her  minor  children,  who  are  the 
plaintiffs  here,  that  Sarah  G.  Tully  be  ad- 
Judged  to  be  the  owner  of  an  undivided 
one-third  part,  and  the  minor  children  of  the 
plaintiff  and  John  Tully,  the  other  plaintiffs 
here,  be  adjudged  to  be-  the  owner  of  an 
undivided  four-tenths  of  the  remaining  two- 
thirds. 

Demurrer  to  the  third  amended  complaint 
in  that  action  was  sustained,  the  plaintiffs  de- 
clined to  further  amend,  and  Judgment  was 
entered  in  favor  of  the  defendants.  While 
It  does  not  so  appear  from  the  averments  of 
the  amended  complaint  in  the  present  ac- 
tion. It  is  a  matter  of  record  to  which  both 
appellants  and  respondents  have  referred  In 
their  briefs  and  arguments,  that  on  appeal 
the  Judgment  was  affirmed  upon  two  grounds: 
(1)  That  the  facts  stated  in  the  complaint 
did  not  state  a  cause  of  action ;  and  (2)  that 
the  action  was  barred  by  the  statute  of  lim- 
itations. The  court  held  on  the  facts  plead- 
ed, which  were  those  we  have  here  set  out, 
that  John  Tully  had  neither  legal  nor  eq- 
uitable title  after  his  conveyance  to  his  chll- 
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dren  In  1884,  and  that  there  was  no  tnst 
relation  to  save  the  operation  of  the  statute 
of  Umltatlons.  Tully  v.  TuUy,  137  OaL  flO, 
68,  69  Pac.  700. 

Matters  appear  to  have  remained  In  status 
qno  until  January  2,  1904,  when  these  de- 
fendants instituted  an  action  against  these 
plaintiffs,  Sarah  O.  Tully  and  her  children, 
who  were  still  minors,  to  quiet  title  to  aU 
of  the  property  conveyed  by  the  John  TuUy 
deeds,  excepting  the  portion  theretofore  sold. 
The  plaintiffs  appeared  in  the  action,  the 
minors  being  at  all  times  represented  by 
F.  J.  Hambly,  their  duly  appointed  guardian 
ad  litem.  Judgment  was  rendered  In  favor  of 
the  plaintiffs  in  that  action,  the  defendants 
here.  It  Is  that  Judgment  that  the  plaintiffs, 
all  of  them  being  now  of  legal  age,  are  seek- 
ing to  have  vacated  and  set  aside.  They 
also  seek  to  have  a  trust  in  favor  of  plain- 
tiffs Impressed  upon  the  property  conveyed 
by  John  Tully  to  the  defendants,  and  pray 
for  Interest  upon  the  rental  value  of  the 
shares  to  which  they  claim  to  be  entitled 
under  the  trust 

As  the  basis  of  the  present  action  begun 
12  years  after  the  entry  of  the  Judgment,  the 
plaintiffs  allege  that  they  did  not  have  k 
Just,  or  fair  trial,  In  the  suit  to  quiet  title, 
because  of  the  fraud  of  the  defendants  in 
suppressing  facts  which  would  have  establish- 
ed the  rights  Of  the  plalntlfls,  and  because 
of  collusion  on  the  part  of  the  defendants 
and  the  guardian  ad  litem  of  the  plaintiffs 
who  were  minors  at  the  time.  In  support 
of  their  position  the  plaintiffs  now  allege  that 
on  August  1,  1885,  the  defendanU  Induced 
John  Tully  to  convey  his  property  to  them- 
selves, by  a  deed  absolute  In  form,  "upon 
the  express  oral  agreement  with  the  said 
John  Tully  that  they  and  eacb  of  them 
would  hold  the  said  property  in  trust  for 
the  use  and  benefit  of  him,  the  said  John  Tul- 
ly, and  would  permit  him  to  remain  in  posses- 
sion and  take  the  rent,  issues,  and  profits  of 
said  property  as  he  had  always  done  thereto- 
fore, and  would  reconvey  to  said  John  Tully  or 
to  whomsoever  he  might  direct,  the  whole 
or  any  portion  of  the  same."  It  Is  alleged 
that  the  second,  or  confirmation  deed  of  John 
Tully  to  the  defendants,  made  on  October  12, 
1894,  was  executed  without  consideration, 
and  was  executed  by  John  Tully,  and 
accepted  by  the  defendants,  upon  the 
express  oral  agreement  that  the  defend- 
ants would  convey  to  Sarah  G.  Tully  the 
legal  title  to  an  undivided  one-third  equi- 
table interest  in  said  property,  and  that  they 
would  hold  the  remainder  of  said  property 
in  trust  for  the  use  and  benefit  of  themselves, 
the  said  defendants,  and  for  the  use  and 
benefit  of  the  then  four  minor  children. 

It  is  these  alleged  facts  which  the  plain- 
tiffs now  charge  were  suppressed  by  the  de- 
fendants in  the  trial  of  the  quiet  title  suit, 
the  averment  being  that  in  that  action: 


"The  said  plaintiffs  endeavored  to  defend 
themselves  against  said  suit  to  quiet  title  up- 
on every  available  ground  then  known  to  them; 
that  the  defense  that  said  property  was  held 
in  trust  as  heretofore  set  forth  was  rendered 
unavailable  to  said  plaintiffs,  and  no  fair  sub- 
miasion  of  said  defense  was  had,  for  the  rea- 
son that  the  defendants  frandnlently  sappress- 
ed  the  facts  of  the  existence  of  said  trasts 
and  agreements  by  remaining  silent  and  refus- 
ing to  disclose  to  the  plainjtiffa,  their  cestnl,  ei- 
ther the  rights  of  the  plaintiffs  in  said  proi>erty 
or  the  facta  to  prove  the  existence  of  said 
rights;  that  the  said  Sarah  O.  ToUey,  for  the 
purpose  of  discovering  the  true  manner  in 
which  said  defendants  held  the  said  property, 
caused  the  depositions  to  be  taken  of  Joseph 
Tully,  Edward  O.  Tally,  and  Isabella  Biggins, 
defendants  hereto,  and  said  defendants  assert- 
ed in  said  depositions  that  they  were  the  abso- 
lute owners  of  said  property,  and  refused  to 
disclose  anything  with  reference  to  tiie  rights 
of  said  plaintiffs;  that  at  the  trial  of  said 
suit  to  quiet  title,  the  said  defendants  asserted 
that  they  were  the  absolute  owners  of  said 
property,  and  refused  to  disclose  the  rights  of 
the  plaintiffs,  their  cestui;  that  said  plaintiffs 
exhausted  every  available  means  to  ascertain 
the  facts  and  secure  the  evidence  in  regard  to 
the  manner  in  which  the  said  defendants  held 
the  said  property  •  •  •  that  said  facta  of 
the  existence  of  said  trusts  and  of  the  evidence 
to  prove  them  lay  peculiarly  within  the  minds 
of  said  defendants,  for  the  reason  that  said  de- 
fendants were  the  only  parties  present  from 
whom  the  plaintiffs  could  obtain  the  informa- 
tion, except  John  Tully,  who  was  at  that  time 
dead;  that  the  plaintiffs  did  not  have  a  Just  or 
fair  trial  in  said  suit  to  quiet  title  because  (^ 
the  said  suppression  of  the  facts  of  the  exist- 
ence of  their  rights  by  said  defendants,  their 
trustees  and  because  of  the  fraud  of  said  de- 
fendants and  the  guardian  ad  litem  of  said 
minor  plaintiffs  as  hereinafter  set  forth." 

As  the  basis  of  tiie  fraud  and  collnsion  oa 
the  part  of  the  defendants,  and  the  guard- 
ian ad  litem,  and  attorneys  for  the  minors, 
it  is  alleged  that  before  the  Judgment  in  the 
said  suit  to  quiet  title  had  become  flnaU  and 
while  the  motion  for  a  new  trial  in  said 
suit  was  still  pending  and  the  time  for  appeal 
still  available,  the  said  defendants,  aided  and 
assisted  by  their  attorneys,  conspired  with 
the  said  guardian  ad  litem  and  the  attorneys 
of  said  minor  plaintiffs,  J.  E.  Alexander  and 
H.  V.  Moorehouse,  to  defraud  the  plaintiffs 
and  to  deprive  them  of  their  right  to  their 
motion  for  a  new  trial  and  their  right  to 
appeal;  that  said  guardian  ad  litem  and  the 
attorneys  of  said  minors  entered  into  an 
agreement  with  said  defendants,  acting 
through  their  attorneys,  wherein  the  said 
guardian  ad  litem  and  the  attorneys  of  said 
minors,  in  consideration  of  the  sum  of  $750, 
to  be  paid  to  said  guardian  ad  litem  and  the 
attorneys  of  said  minors  by  said  defendants, 
agreed  to  abandon  the  defense  of  said  then 
minor  plaintiffs,  and  to  procure  a  vrritten 
agreement,  providing  for  the  removal  of  the 
plaintiffs  from  the  property,  and  a  release 
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of  aU  tbe  rights  of  Sarab  G.  Tully  In  said 
property,  upon  a  payment  to  said  then  minor 
plaintiffs,  John  J.  Tully,  Jennie  G,  Tully, 
Irene  M.  Tully,  and  Wllford  H.  Tully,  of 
the  sum  of  $15,000,  either  In  the  form  of  a 
portion  of  said  property  or  In  money,  and 
also  proTlding  for  the  dismissal  of  a  suit  be- 
tween the  administrator  of  the  estate  of  John 
TuUy  and  said  defendants,  then  pending,  In- 
volving certain  personal  property.  This 
agreement,  duly  executed  by  aU  parties,  was 
carried  out.  The  $7B0  was  paid  to  the  guard- 
ian ad  litem  and  their  attorneys.  Tbe  mo- 
tion for  a  new  trial  was  dismissed  by  stipu- 
latlOD,  and  the  defendants  turned  over  to  the 
xolnors  $15,000  worth  of  property.  No  part 
of  It  was  received  by  Sarah  G.  Tully,  and  she 
received  no  property  or  money  as  a  consider- 
ation for  her  release.  The  terms  of  the 
agreement  of  settlement,  which  the  plaintiffs 
now  claim  to>  be  unjust  and  unfair  to  th^m, 
as  securing  to  them  only  a  part  of  what  they 
would  be  entitled  to  if  the  trust  in  tbelc 
favor  had  been  estabUshed,  were  not  com- 
municated to  the  minors;  neither  did  they 
have  personal  knowledge  of  the  settlement, 
which  they  always  supposed  was  made  in 
good  faith.  The  compromise  on  their  be- 
half was  not  submitted  t&  or  approved  by 
the  court. 

Three  principal  questions  at  once  address 
themselves  to  our  consideration  Tipon  the 
foregoing  facts:  (1)  Was  the  Judgment  here 
attacked  obtained  by  fraud,  in  such  man- 
ner as  to  entitle  these  plaintiffs  to  the  in- 
tervention of  a  court  of  equity  to  set  it  aside? 
(2)  Was  the  compromise  agreement,  entered 
into  by  the  parties  after  the  raidition  of  the 
judgment,  fraudulently  procured?  ®  Would 
the  plaintiffs  be  in  a  more  favorable  position 
had  it  not  been  executed?  Upon  the  answers 
to  these  questions  depends  the  correct  solu 
tlon  of  this  case. 

[1,  2]  That  a  former  Judgment,  or  decree, 
may  be  set  aside,  and  annulled  for  some 
firauds  there  can  be  no  question;  but  it  must 
be  a  fraud  extrinsic,  or  collateral  to  the  ques- 
tions examined  and  determined  in  the  action. 
When  parties  have  once  submitted  a  matter, 
or  have  had  the  opportunity  of  submitting  it, 
for  investigation  and  determination,  and 
when  they  have  exhausted  every  means  for 
reviewing  such  determination  In  the  same 
proceeding,  it  must  be  regarded  as  final  and 
conclusive,  unless  it  can  be  shown  that  the 
Jurisdiction  of  the  court  has  been  Imposed 
upon,  or  that  the  prevailing  party  has  pre- 
vented a  fair  submission  of  the  controversy. 
Pico  V.  Cohn,  91  Cal.  129,  133,  27  Pac.  537, 
13  L.  R.  A.  336, 25  Am.  St.  Rep.  159 ;  Steen  v. 
March,  132  Cal.  610,  618,  64  Pac.  991:  Bacon 
V.  Bacon,  150  Cal.  477,  490^91,  89  Pac.  317. 
According  to  the  averments  of  plaintiffs,  the 
fraud  which  prevented  a  fair  submission  of 
their  controversy  lay  in  the  fact  that  at  the 
trial  of  the  suU  to  quiet  title  the  defendants 


"asserted  that  they  were  the  absolute  owners 
of  said  property,  and  refused  to  disclose  the 
rights  of  the  plaintiffs."  The  plaintiffs  were 
not  prevented  by  any  fraudulent  contrivance 
of  the  defendants  from  having  a  trial.  That 
was  their  opportunity  for  presenting  the 
whole  matter  of  their  alleged  interest  in  the 
lands  to  the  court  for  determination.  In  the 
absence  of  any  showing  to  the  contrary,  it 
will  be  assumed  that  the  controversy  was  fairr 
ly  submitted.  The  plaintiffs  did  not  make 
the  Judgment  roll,  or  any  part  of  the  evidence 
taken  and  received  in  the  court  below,  a  part 
of  their  complaint.  We  do  not  know  what 
transpired  there,  beyond  the  fact  that  a  Judg- 
ment was  rendered  in  favor  of  these  defend- 
ants. In  what  manner  or  form  the  defend- 
ants assorted  that  they  were  the  absolute 
owners  of  the  property,  and  under  what  cir- 
cumstances they  refused  to  disclose  the  rights 
of  the  plaintiffs,  is  not  made  to  appear.  Con- 
sequently, there  is  nothing  in  the  record,  so 
far  as  It  relates  to  the  trial,  from  which  It 
may  be  inferred  that  the  Judgment  was  pro- 
cured by  means  of  any  extrinsic  fraud,  or 
that  it  would  have  been  different  or  more 
favorable  to  the  plaintiffs  but  for  the  conduct 
of  the  defendants.  Even  though  it  should 
appear  that  the  defendants  went  so  far  as  to 
give  perjured  testimony  In  establishing  their 
title  to  the  property,  and  in  defeating  the 
claims  of  the  plaintiffs,  the  fraud  was  in- 
trinsic, and  would  not  avail  the  plaintiffs  to 
set  aside  the  Judgment.  "In  this  state  it  is 
the  settled  law  that  a  Judgment  cannot  be 
set  aside  because  it  is  predicated  upon  per- 
jured testimony,  or  because  material  evidence 
Is  concealed  or  suppressed."  People  v.  Moon- 
ey,  178  Cal.  625,  530,  174  Pac.  325;  AUen  v. 
Currey,  41  Cal.  321 ;   Pico  v.  Cohn,  supra. 

13]  If,  as  alleged,  but  not  so  dearly  as  to 
be  established,  the  guardian  ad  litem,  and  the 
attorneys  for  the  minors,  corruptly  sold  out 
their  clients'  Interests,  and  through  fraud  and 
collusion  with  the  defendants  conspired  to 
defraud  the  plaintiffs,  and  did  deprive  them 
of  their  right  to  a  new  trial,  and  to  an  ap- 
peal in  the  quiet  title  action,  to  their  preju- 
dice, such  conduct  amounted  to  extrinsic 
fraud.  Pico  v.  Cohn,  supra;  Rountree  v. 
Montague,  30  Cal.  App.  170, 181, 157  Pac.  623. 
But  even  in  that  case,  before  a  court  of  equity 
can  set  aside  the  Judgment,  it  must  be  made 
to  appear  with  reasonable  certainty  that  the 
judgment  was  wrong,  or  that  the  result  would 
have  been  different  upon  another  triaL 
Davis  V.  Chalfant,  81  Cal.  627,  630,  22  Pac. 
972 ;  Painter  v.  J.  B.  Painter  Co.,  133  Cal.  129, 
131,  65  Paa  311.  In  the  Instant  case  it  does 
not  appear  that  the  result  would  have'been 
different,  had  the  plaintiffs  pressed  their  mo- 
tion for  a  new  trial,  or,  in  the  event  of  its 
being  denied,  had  appeaVed  to  the  higher 
court.  It  was  Incumbent  upon  the  plaintiffs, 
not  only  to  show  by  their  complaint  the  facts 
constituting  the  fraud  which  they  contend 
gives  them  the  right  to  set  aside  this  judg- 
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ment,  but  they  were  required  also  to  show 
that  they  have  a  defense  to  the  original  ac- 
tion upon  the  merits,  and  that  they  are  able 
to  present  to  the  court  the  evidence  constitut- 
ing that  defense.  They  were  required  to  not 
merely  allege  these  matters  as  ultimate  facts, 
but  the  facts  themselves — those  constituting 
the  ft'aud,  those  constituting  the  defense,  and 
those  constituting  their  ability  to  present 
tbem  to  the  court — should  appear  in  the  com- 
plaint, In  order  that  the  court  may  determine 
that  If  the  allegations  had  been  admitted  by 
the  other  parties  the  plaintiffs  would  have 
be«i  entitled  to  a  Judgment  In  their  favor  In 
the  original  actlcm.  Bell  v.  Thompson,  147 
Cal.  689,  693,  691, 82  Pac.  827,  and  cases  dted. 
In  the  absence  of  the  Judgment  roll  and  evi- 
dence In  the  action  to  quiet  title,  we  have  no 
means  of  ascertaining  If  there  was  any  error 
in  the  trial  of  the  case  that  might  have  avail- 
ed the  plaintiffs  on  their  motion  for  a  new 
trial  or  <m  aK>eal.  It  is  not  alleged  In  the 
complaint  that  the  plaintiffs  could  or  would 
have  presented  any  newly  discovered  evidence 
to  the  court  upon  that  occasion.  On  the  con- 
trary. It  very  definitely  appears  that  they 
would  not  and  could  not  have  done  so.  The 
allegation  Is  that  "the  plaintiffs  endeavored 
to  defend  themselves  against  said  suit  to 
quiet  title  upon  every  ground  then  known  to 
them."  The  facts  constituting  the  defense 
now  suggested  "that  the  property  was  held  In 
trust,"  were  not  known  to  the  plaintiffs  un- 
til many  years  after  the  rendition  of  the 
judgmmt  Consequently,  those  facts  could 
not  have  been  available  in  support  of  their 
motioa. 

Even  if  the  plaintiffs  had  possessed  the 
knowledge  of  the  facts  they  now  assert,  we 
are  of  the  opinion  that  the  result  of  a  new 
trial,  if  one  had  been  granted,  would  not 
have  been  different  any  more  than  if  the  ac^ 
tlon  were  to  be  now  tried  anew.  As  tending 
to  show  that  they  have  a  defense  to  the  orig- 
inal action  upon  the  merits,  and  that  they 
are  able  to  present  to  the  court  the  evidence 
constituting  that  defense,  the  plaintiffs  allege 
the  facts  constituting  the  discovery  of  the 
purported  fraud  and  the  evidentiary  matters 
relied  upon  to  establish  It.  In  1917,  12  years 
after  the  date  of  the  Judgment,  one  of  them, 
since  arrived  at  maturity,  had  a  conversation 
with  the  attorney,  who,  back  In  1894,  drafted 
the  deed  from  John  Tully  to  Sarah  Q.  Tully, 
and  was  by  him  Informed  that  shortly  after 
said  deed  had  been  executed,  one  of  the  de- 
fendants, Isabella  Higglns,  called  at  hig  office, 
and  in  conversation  had  approved  of  the  mak- 
ing of  the  deed,  and  during  no  time  In  said 
conversation  regarding  the  deeding  of  said 
property  did  she  lay  claim  to  said  property, 
either  on  behalf  of  herself  or  the  other  de- 
fendants, nor  did- she  assert  or  declare  that 
hei  father  was  not  the  owner  vt  said  prop- 
erty, and  entitled  to  convey  the  same,  but  she 
stated  that  she  was  an  heir  of  said  John  Tul- 
ly, and  so  interested  In  his  estate.    Plaintiffs 


also  learned  in  1916,  that  a  purchaser  of  part 
of  the  land  paid  the  money  In  said  transac- 
tion to  John  Tnlly,  and  that  he  and  his  four 
adult  children  signed  the  deed,  but  while  due 
returns  of  sale  of  the  Interest  of  his  two 
minor  chlldroi  were  made  to  the  court,  "no 
pretense  appears  In  said  record  to  have  been 
made  to  account  to  said  two  defendants  by 
said  guardian  or  otherwise."  In  1917  the 
same  plaintiff  learned  from  one  William  Weh- 
ner  that  said  Wehner  was  present  at  a 
family  council  shortly  before  John  Tully  died, 
at  which  the  Utter,  the  plaintiff  Sarah  O. 
Tully,  and  the  defendants  were  present 
Wehner  Informed  this  plaintiff  that  during 
the  conference  he  asked  John  Tully,  in  the 
presence  of  the  defendants,  if  he  did  not  un- 
derstand at  the  time  the  deed  of  August  1, 
1884,  was  made,  the  property  set  out  in  the 
deed  was  to  be  deeded  back  to  him  at  any 
time  he  saw  fit  to  demand  It;  that  John  Tully 
said  be  so  understood  it,  and  none  of  the  de- 
fendants questioned  or  denied  the  truth  of 
the  statement  As  Mrs.  Sarah  6.  Tully 
v/as  present  at  that  time,  all  of  that  Informa- 
tion was  in  the  possession  of  that  plaintiff 
at  least  at  all  times  after  the  occurrence,  and 
could  have  been,  and  we  think  It  safe  to  as- 
sume was,  no  doubt  used  whenever  It  was 
considered  of  value,  or  material.  In  this  long 
drawn  out  litigation.  There  Is  no  allegation  • 
that  John  Tully  ever  demanded  a  rectmvey- 
ance  of  the  property.  In  1917,  Mrs.  Nettle 
Shaafe,  one  of  the  former  employes  of  the 
Tully  property.  Informed  the  same  plaintiff 
that  John  Tully,  shortly  before  his  death,  in- 
formed her  that  he  had  deeded  one-third  of 
his  property  to  Sarah  G.  Tully,  and  had  giv- 
en the  balance,  share  and  share  alike,  to  h&i 
children.  Other  tacts  relied  upon  by  the 
plaintiffs  are  that  Sarah  O.  Tully,  one  of  the 
plaintiffs,  has  informed  her  coplaintiffs  that 
after  the  death  of  John  Tully,  Isabella  Hig- 
glns, one  of  the  defendants,  said  she  hoi>ed 
the  said  Sarah  O.  Tully  would  get  "her 
share,"  presumably  of  TuUy's  property,  and 
that  upon  another  occasion  Joseph  Tully,  an- 
other of  the  defendants,  "asked  her  what 
portions  of  the  property  she  would  take  for 
herself  and  children,  and  she  Informed  hlnf 
what  she  wanted."  What  that  portion  was, 
however.  Is  not  made  to  appear.  Many  evi- 
dentiary facts  are  pleaded  to  support  the  al- 
legation that  John  Tully  remained  In  posses- 
sion of  the  lands,  paying  all  charges,  collect- 
ing all  the  revenues,  and  generally  exercising 
rights  of  ownership  over  the  property  until  he 
died. 

[4]  The  foregoing  allegations,  if  admitted 
or  proved,  would  not  establish  an  express 
trust  In  the  defendants  In  favor  of  either 
John  Tully,  or  the  plaintiffs.  That  precise 
point  was,  In  effect,  decided  upon  the  appeal 
In  the  former  action  between  the  same  par- 
ties. There  Is  no  pretense  that  there  was 
any  writing  creating  such  trust,  and  without 
It  none  could  exist   TuUy  t.  Tully,  supra,  137 
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Smith  ▼.  Mason,  122  Cal. ,  not  competent  for  &e  pnrpose  of  proving  the 


Cal.  67,69  Pac.  700; 

428,  427,  55  Pat  143;  Sheehan  v.  Sullivan,  126 
Cal.  189,  192,  58  Paa  543;  Civ.  Code,  {  862; 
Code  Civ.  Proc.  {  1971.  As  the  land  was  con- 
veyed by  an  absolute  deed,  no  express  tmst 
in  favor  of  the  grantor  can  be  raised  by 
proof  of  a  parol  agreement  by  the  grantee  to 
hold  the  property  In  trust,  or  reconvey  it 
Barr  v.  O'Donnell,  76  CaL  469,  471,  18  Pac. 

429,  9  Am.  St  Rep.  242. 

[5-9]  If  the  evidence  pleaded  be  relied  upon 
by  the  plaintiffs  as  proof  of  a  parol  promise 
which  Is  unenforceable  because  of  the  statute 
of  frauds,  and  which  the  defendants  decline 
to  recognize — In  other  words  to  show  a 
resulting  trust — it  does  not  have  that  effect. 
It  Is  attempted  to  be  pleaded,  and  parenthet- 
ically appears,  that  certain  oral  agreements 
were  entered  Icto  between  John  Tully  and 
these  defendants,  which  formed  the  consid- 
eration for  the  deeds,  and  the  repudiation  of 
which  constitutes  the  constructive  fraud  upon 
which  the  alleged  trust  arises.  Lauricella  v. 
LaurlceUa,  161  Cal.  61,  65,  118  Pac  430;  Coo- 
ney  v.  Glynn,  157  Cal.  583,  587,  108  Pac.  506. 
The  evidence  disclosed  by  the  averments  of 
the  complaint  Is  not  sufficient  to  warrant  the 
court  In  finding  that  the  deeds,  which  on  their 
face  are  absolute  conveyances  of  the  lands  in 
fee  simple,  were  Intended  to  be  something  else, 
namely,  conveyances  in  tmst  The  authori- 
ties are  uniform  to  the  point  that  to  Justify 
a  court  in  determining  from  oral  testimony 
that  such  a  deed  was  intended  to  be  some- 
thing different  as  for  instance  a  trust  the 
testimony  must  De  clear,  convincing,  and  cou- 
<duslve.  The  rule  is  so  well  stated  in  Sheehan 
V.  Sullivan,  126  Cal.  189,  102-196,  58  Pac. 
543,  that  we  refer  to  that  decision  for  a  full 
discussion  of  the  point  and  Its  application 
to  the  facts  of  the  case  at  bar.  The  evidence 
relied  upon  by  the  appellants  does  not  have 
sufficient  compelling  force  to  establish  a  re- 
snltliig  tmst  In  the  defendants  in  the  present 
action.  No  evidence  is  pleaded  from  which 
It  can  even  be  Inferred  that  at  the  time  the 
conv^ances  from  John  Tully  to  the  defend- 
ants were  executed  there  was  any  declaration 
or  expression  of  any  kind  by  the  grantor  or 
the  grantees  that  the  deeds  were  Intended  to 
be  anything  else  than  what  they  purport  on 
their  face  to  be.  The  only  evidence  pleaded, 
even  tending  to  have  that  effect,  that  of  Weh- 
ner,  was  a  declaration  of  the  grantor,  made 
long  after  the  execution  of  the  deeds,  which 
was  not  admissible  in  evidence.  Whatever 
John  Tully  might  say,  or  do,  after  the  con- 
veyance to  his  childr^i,  these  defendants, 
could  not  affect  their  title  as  grantees.  It 
was  so  held  on  the  first  appeal.  Tully  v.  Tul- 
ly, supra,  137  Cal.  67,  69  Pac.  700;  Smith  v, 
Mason,  122  CaL  426,  55  Pac.  143;  BolUnger 
V.  Bollinger,  154  CSaL  695,  705,  99  Pac.  196, 
The  declarations  of  some  of  th^  grantees,  the 
evidence  of  which  is  supplied  by  one  of  the 
plaintiffs,  occurring  after  the  execution  of 
the  deeds  and  the  death  of  John  Tully,  are 


trust,  and  would  be  admissible  only  in  cor- 
robofation  of  other  evidence.  Under  any 
view,  they  would  seem  to  be  of  little  conse- 
quence. Sheehan  v.  Sullivan,  supra.  The 
fact  that  John  Tully  remained  In  possession 
of  the  premises  up  to  the  time  of  his  death, 
and  used  the  same,  and  paid  taxes  and  In- 
surance thereon,  did  not  have  the  effect  of 
divesting  his  grantees  of  the  title  by  him  con- 
veyed. Tully  V.  Tully,  supra,  137  Cal.  66,  69 
Pac.  700 ;  Emmons  v.  Barton,  109  CaL  662, 
42  Pac.  303;   Brown  v.  McKay,  125  CaL  291, 

57  Pac.  lOOl;    Reed  v.  Smith,  126  Cal.  491, 

58  Pac.  139. 

From  this  review  of  the  law  and  the  facts 
we  are  of  the  opinion  that  the  demurrer  to 
the  second  amended  complaint  was  properly 
sustained.  In  one  of  the  concluding  allega- 
tions of  their  complaint,  the  appellants  say 
they  "have  other  evidence  of  the  said  trusts 
and  fraud  that  they  will  offer  at  the  trial  of 
the  case."  But  such  averment  does  not  assist 
the  court  In  arriving  at  a  correct  determina- 
tion of  the  matter.  Bell  v.  Thompson,  supra. 
Appellants  argue  that  this  Is  not  a  suit  to  set 
aside  a  Judgment  upon  the  ground  that  It  was 
secured  by  perjured  testimony,  but  Is  an  ac- 
tion for  relief  upon  the  gn^ound  of  fraud  for 
breach  of  duty  by  trustees.  Even  so,  the 
effect  of  a  recovery  would  be  the  same,  and, 
as  we  have  attempted  to  show,  they  were  not 
entitled  to  relief  upon  either  theory.  No 
trust  has  been  proved,  the  repudiation  of 
which  raised  a  cause  of  action  tn  the  plain- 
tiffs' favor.  The  purported  fraud  in  procur- 
ing the  Judgment  was  intrinsic.  The  alleged 
imfair  and  unjust  compromise  agreement  re- 
sulted In  no  prejudice  to  the  appellants. 

[10, 11]  Before  leaving  that  subject  we 
pause  to  say  that.  In  our  opinion.  It  has  not 
been  established  that  the  guardian  ad  litem 
of  certain  of  the  minors,  or  their  attorneys, 
corruptly,  or  at  aU,  entered  Into  a  collusive 
agreement  with  the  defendants,  through  their 
attorneys,  for  an  unrighteous  or  unconscion- 
able, abandonment  of  the  defense  of  thospe 
plaintiffs  in  the  quiet  title  action.  The  liti- 
gation was  at  that  time  already  stale.  Upon 
two  separate  occasions,  following  the  death 
of  John  Tully,  the  codefendant  of  the  minors, 
their  mother,  had  unsuccessfully  assailed  the 
title  by  which  the  grantees  of  John  Tully 
claimed  to  be  the  absolute  owners  of  the  land. 
In  one  of  the  actions,  in  which  the  minors  were 
parties  plaintiff,  with  their  mother,  an  effort 
had  been  made  to  have  It  determined  that 
such  plaintiffs  were  part  owners  of  the  prop- 
erty. After  what  would  appear  to  be  ample 
opportunity  for  the  proper  presentation  of 
every  claim  they  might  have  (for  the  demur- 
rer sustained  was  to  the  third  amended  com- 
plaint), the  plaintiffs  had  allowed  Judgmeht 
to  be  taken  against  them,  and  affirmed  upon 
appeal  to  the  Supreme  Court  Tully  v.  Tully, 
supra.  It  had  there  been  held,  on  the  facts 
presented,  that  the  first  deed  of  John  Tully 
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to  talB  Children,  the  defendants  there  and 
here,  passed  title  to  them,  and  that  audi  title 
had  continued  to  remain  In  the  grantees.  We 
have  not  before  us  the  record  of  that  case, 
other  than  the  complaint,  bnt  three  points 
appear  to  have  been  urged  by  the  plaintiffs  In 
rapport  of  their  claim,  the  Invalidity  of  the 
conveyance  to  the  defendants,  title  by  adverse 
possession  In  John  TuUy,  and  a  resulting 
trust  In  these  defendants.  We  may  safely 
assume  such  facts,  for  the  Supreme  Court 
passed  upon  those  questions  and  decided  each 
against  the  contentions  of  the  plaintiffs.  Aft- 
er elaborate  preparations'  for  presenting  their 
defense  to  the  quiet  title  action,  brought 
against  them  by  these  defendants,  Judgment 
had  again  been  given  against  the  plaintiffs, 
and  conUrmlng  the  title  of  these  defendants. 
When  the  motion  for  a  new  trial  was  pend- 
ing, no  newly  discovered  evidence,  or  othdr 
facts,  were  at  the  command  of  the  guardian 
ad  litem,  or  the  attorneys  for  the  plaintiffs. 
Under  such  circumstances,  It  was  incumbent 
upon  them  to  use  their  best  endeavors  In  the 
Interests  of  their  wards  and  clients.  If  in  the 
exercise  of  their  honest  and  best  Judgment  the 
comitromlse  effected  was  the  best  they  could 
do,  they  were  Justified  in  entering  into  the 
agreement  Under  such  circumstances,  the 
efforts  of  the  guardian  ad  litem  and  the  attor- 
neys, did  not  constitute  fraud,  and  would  not 
entlUe  the  minors  to  set  aside  the  Judgment 
Collins  T.  Scott  100  Cal.  446,  452,  34  Pac 
1085.  The  other  plaintiff,  Sarah  G.  Tully, 
was  sul  Juris,  and  was  represented  by  coun- 
sel. She  had  full  knowledge  of  all  the  facts, 
and  signed  the  agreement.  She  cannot  now 
be  heard  to  complain.  The  payment  by  the 
defendants  of  the  sum  of  $750  to  the  guardian 
ad  litem  and  the  attorneys  for  the  plaintiffs 
appears  from  the  allegations  of  the  complaint 
to  have  been  a  part  of  the  settlement,  and 
was  well  understood  by  all  the  parties.  Aside 
from  certain  conclusions  of  the  pleader,  there 
Is  nothing  in  the  record  to  establish  fraud  on 
the  part  of  those  so  directly  assailed.  The 
action  was  apparently  settled  .in  good  faith. 
■  We  think  It  unnecessary  to  devote  further 
consideration  to  the  many  points  raised  by  the 
parties  on  the  submission  of  this  case.  For 
the  reason,  which  we  deem  readily  apparent 
from  what  we  have  already  said,  the  litiga- 
tion should  have  an  end.  No  sufficient  ground 
has  been  suggested  in  the  second  amended 
complaint  why  it  should  be  prolonged.  BMr- 
thcr  discussion  would  involve  questions  which 
are  merely  corrollary  to  the  main  issue,  many 
of  which  become  of  material  importance  only 
when  considered  from  a  viewpoint  differing 
from  that  which  we  have  reached. 
The  Judgment  Is  affirmed. 

We    concur:     RICHARDS,    J.;    WELCH, 
Judge  pro  tern. 

Opinion  of  Supreme  Court  in  bank  denying 
hearing. 


.  PER  CURIAM.  [II]  We  agree  with  the 
conclusion  reached  by  the  District  Court  of 
Appeal,  but  tbere  are  matters  stated  in  Its 
opinion  as  to  whldi  we  have  some  doubt 
and  from  whidi  we  prefer  to  withhold  ap- 
provaL  With  the  general  line  of  reasoning 
of  the  opinion  we  agree.  The  essential  point 
of  the  case  is  that  in  1905  the  defendants 
In  the  present  action  secured  a  Judgment 
against  plaintiffs,  quieting  their  title  to  the 
property  involved,  and  this  Judgment  is  con- 
clusive upon  the  plaintiffs  unless  their  com- 
plaint alleges  such  fraud  in  obtaining  the 
Judgment  as  will  warrant  setting  it  aside. 
The  only  fraud  in  the  obtaining  of  that 
Judgment  which  the  complaint  alleges  is  that 
the  plaintiffs  there,  defendants  here,  falsely 
claimed  and  testified  that  the  deeds  from 
their  father,  under  which  they  claim,  were 
Intended  as  absolute  conveyances,  and  were 
not  given  or  received  upon  any  trust  There 
is  no  allegation  that  the  plaintiffs  in  that 
action  prevented  the  defendants,  or  those 
acting  for  them,  from  controverting  In  every 
way  available  to  them  the  claim  and  testi- 
mony of  the  plaintiffs  that  the  property  had 
been  conveyed  to  them  as  absolute  owners. 
The  allegation  of  the  complaint  is,  Indeed, 
that  every  effort  was  made  on  behalf  of  the 
then  defendants  to  secure  evidence  of  the 
trust  upon  which  it  is  now  claimed  the  deeds 
were  executed,  but  that  such  endeavors  fail- 
ed. The  new  matter  which  it  is  alleged  the 
now  plaintiffs  have  since  discovered  is  but 
evidence  which  they  claim  is  sufficient  to 
show  that  the  testimony  of  their  adversaries 
given  in  the  former  action  was  false.  This 
Is  nothing  more  than  an  allegation  that  the 
former  Judgment  was  obtained  by  false  tes- 
timony. But  the  rule  is  thoroughly  establish- 
ed that  a  Judgment  had  after  a  trial  of  con- 
troverted issues  of  fact  will  not  be  reopened 
on  a  claim  that  the  issues  were  erroneously 
determined  because  of  false  or  even  perjured 
testimony.  The  false  or  genuine  character  of 
the  testimony  was  intrinsic  to  the  trial  in 
the  course  of  which  It  was  presented,  and  a 
Judgment  based  upon  the  conclusion  then 
made  that  It  was  genuine  Is  final,  and  cannot 
be  reopened  to  permit  of  a  retrial  of  the 
same  Issues  simply  because  of  a  claim  that 
It  can  now  be  shown  that  such  testimony  was 
false.  If  the  rule  were  otherwise,  there 
could  be  no  end  to  litigation. 

[13]  The  complaint  also  attacks  as  fraud- 
ulent a  settlement  made  between  the  parties 
after  the  rendition  of  the  former  Judgment, 
but  before  the  expiration  of  the  time  for  ap- 
peal or  for  motion  for  a  new  trial,  whereby 
the  plaintiffs  were  prevented  from  appealing 
or  moving  for  a  new  trial.  We  may  assume 
that  this  settlement,  according  to  the  allega- 
tions of  the  complaint  was  fraudulent  and 
subject  to  be  set  aside,  although  even  that 
is  hardly  certain,  giving  full  value  to  the  al- 
legations. But  even  assuming  this,  audi 
fraud  does  not  touch  the  Judgment  and,  on- 
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leas  the  Judgment  can  be  overtlirown,  fhe 
plaintiffs  have  no  cause  of  action.  The  only 
tf  ect  which  the  alleged  fraudulent  settlement 
la  claimed  to  have  had  upon  the  former  liti- 
gation is  that  It  prevented  an  api)eal  or  a 
motion  for  a  new  triaL  But  there  is  nothing 
whatever  alleged  In  the  complaint  showing 
that  an  appeal  or  motion  for  a  new  trial 
could  or  would  have  been  successfnl.  In 
fhct,  it  Is  a  fair  inference  from  the  complaint 
that  they  would  not  have  been,  since  the  only 
ground  on  which  the  Judgment  is  now  attack- 
ed is  that  it  was  given  on  false  testimony, 
and  the  evidence  which  it  Is  now  claimed 
Shows  the  testimony  to  have  been  false  was 
not  known  at  the  time,  and  could  not  have 
been  produced.  If  the  Judgment  could  not 
have  been  reversed  or  set  aside  on  appeal  or 
by  motion  for  a  new  trial,  it  Is  evident  that 
any  fraudulent  settlement  by  which  the  pres- 
esA  plaintiffs  were  prevented  from  appealing 
or  moving  for  a  new  trial  did  not  Injure 
tbem,  did  not  touch  the  Judgment  Itself,  and 
Is  wholly  immaterial. 

What  we  have  said  is  substantially  said 
in  the  opinion  of  the  District  Court  of  Appeal, 
and  sufficiently  disposes  of  the  case.  As  to 
all  other  matters  discussed  in  the  opinion 
we  withhold  approval. 

Blearing  denied. 

All  concur,  except  SHAW,  J.,  and  SLOANU, 
J_  absent. 


(49  Cal.  App.  m) 

8TREETER   &   RIDDELL.    IRO.,  v.   BACON 
et  al.    (Civ.  3322.) 

(District  0>art  of  Appeal,  Second  District,  Di- 
vision 1,  C!aliforma.  .  Sept.  20,  1920.) 

Partaership  «s>32— Father  held  partner  with 
third  psrson,  though  nominally  rspresented  hy 
ton. 

Despite  provisions  of  a  contract  between  a 
father,  his  son,  and  a  third  person  that  the  par- 
ties were  not  forming  a  partnership,  and  did 
not  intend  to  conduct  the  business  as  partners, 
etc.,  helA  that  the  father  was  in  fact  a  member 
of  a  partnership  as  defined  by  Civ.  Code,  f 
2395,  being  the  real  partner  with  the  third  per- 
son, thongh  noioalnall;  represented  by  his  son. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   L.  H.  Valentine,  Judge. 

Action  by  Streeter  &  Kiddell,  Incorporat- 
ed, against  WUiiam  S.  Bacon  and  others. 
From  Judgment  for  plaintiff,  a  defendant, 
Frank  P.  Bacon,  appeals.    Affirmed. 

A.  L.  Alnrahams  and  P.  B.  D'Orr,  both  of 
Iam  Angles,  for  appellant. 

Robert  M.  Fulton,  of  Los  Angeles,  for  re- 
spondent 

CONRET,  P.  J.  The  plaintiff  brought  this 
action  against  William  S.  Bacon,  W.  F. 
James,  and  Frank  P.  Bacon,  Individually  and 


as  partners  doing  business  under  the  flrm 
name  of  Bacon  &  James,  to  recover  a  balance 
due  of  merchandise  sold  and  delivered  to 
the  defendants.  Vtom  a  Judgment  rendered 
in  favor  of  fbe  plaintiff,  the  defendant  Frank 
P.  Bacon  appeals. 

On  the  28th  day  of  August,  1918,  and  pri- 
or to  the  time  when  the  account  with  plain- 
tiff was  opened,  the  defendants  entered  in- 
to an  agreement  which  reads  as  follows: 

"This  agreement  made  and  entered  into  tills 
28tb  day  of  August,  lfil8,  by  and  between  Wil- 
liam S.  Bacon  and  W.  F.  James,  parties  of  the 
first  part,  and  Frank  P.  Bacon,  party  of  the 
second  part,  witnesseth  that: 

"Whereas,  the  parties  of  the  first  part  are 
about  to  engage  in  the  business  of  threshing 
beans  and  the  operating  of  an  outfit  for  the 
threshing  of  beans  for  hire;    and 

"Whereas,  the  above-named  W.  F.  James  is 
now  the  owner  of  and  in  possession  of  a  Yuba 
tractor  and  horses,  harness,  and  other  equip- 
ment nsefal  and  usable  in  said  business;    and 

"Whereas,  the  party  of  the  second  part  has 
agreed  to  and  is  about  to  purchase  one  com- 
plete thresher,  eight  wagons,  one  derrick  outfit, 
nets,  etc.,  one  cookhouse,  one  set  forks  and 
tools,  ail  at  a  cost  to  him  not  to  exceed  the 
smn  of  three  thousand   ($3,000)   dollars;    and 

"Whereas,  the  parties  of  the  first  part  are 
unable  to  furnish  the  necessary  capital  to  pay 
the  operating  expenses,  wages,  etc.,  of  carry- 
ing on  said  business,  and  the  party  of  the  sec- 
ond part  is  willing  and  lias  agreed  to  furnish 
such  working  capital: 

"Now,  therefore,  in  consideration  of  the 
premises,  it  is  hereby  mutually  agreed  by  and 
between  the  parties  hereto  as  follows: 

"First.  The  parties  of  the  first  part  agree 
to  enter  upon  and  engage  in  the  business  of 
tiireshing  beans  for  hire,  each  of  said  parties 
to  devote  his  time'  and  best  energies  to  the 
promotion  of  said  business,  and  each  to  do  that 
part  of  the  work  for  which  he  may  be  best 
fitted,  and  to  receive  the  daily  wage'  for  sudi 
work  usually  and  customarily  paid  to  employes 
therefor. 

"Second.  The  party  of  the  second  part  agrees 
to  furnish  the  capital  necessary  to  pay  the  pay 
rolls  and  operating  expenses. 

"Third.  The  equipment  belonging  to  said  W. 
F.  James,  as  aforesaid,  and  that  to  be  purchas- 
ed by  Frank  P.  Bacon,  shall  be  used  in  said 
business  and  furnished  by  the  owner  thereof 
as  his  contribution  tpward  the  business;  it  be- 
ing expressly  understood  and  agreed  that  at  the 
end  of  the  present  threshing  season  all  equip- 
ment furnished  by  said  Frank  P.  Bacon  shall 
be  and  remain  his  sole  and  separate  property, 
and  all  of  the  equipment  furnished  by  said  W. 
F,  James  shall  be  and  remain  his  sole  and  sep- 
arate property. 

"Fourth.  All  moneys  received  or  earned  by 
the  parties  hereto  in  the  operation  of  said 
business,  either  as  hire  for  said  outfit  or  in 
payment  for  threshing  beans,  or  from  the  sale 
of  bean  straw  or  beans,  shall  be  deposited  in 
the  First  National  Bank  of  Van  Nuys,  GaL,  to 
the  credit  of  W.  N.  Hamakcr,  trustee.  From 
said  moneys  the  party  of  the  second  part  shall 
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be  paid  all  moneys  advanced  by  him  as  capital 
for  payment  of  pay  rolls,  or  the  carrying  on 
of  said  business,  together  with  interest  there- 
on at  the  rate  of  8  per  cent,  per  annum.  After 
the  party  of  the  second  part  has  been  paid 
said  moneys,  with  interest,  as  aforesaid,  then 
all  moneys  remaining  in  said  account  shall  be 
divided  equally,  one-half  to  W.  F.  James,  and 
one-half  to  Frank  P.  Bacon;  it 'being  under- 
stood and  agreed  that  William  S.  Bacon,  one 
of  the  parties  of  the  first  part,  shall  look  to 
said  party  to  the  second  part  for  his  compensa- 
tion, and  shall  be  entitled  to  no  part  of  the 
proceeds,  profits,  or  revenues  from  the  carry- 
ing on  of  said  business,  except  by  express 
agreement  and  understanding  with  the  party 
of  the  second  part. 

"Fifth.  The  parties  hereto  further  agree  that 
the  bean  crop  belonging  to  the  party  of  the 
second  part  and  that  belonging  to  said  W.  F. 
James  shall  be  threshed  without  charge,  with 
the  express  reservation  and  condition  that  each 
of  said  parties  shall  pay  the  actual  cost  of  such 
threshing  operation. 

"Sixth.  This  agreement  shall  remain  in  force 
and  effect  during  the  bean-threshing  season  of 
1918. 

"Seventh.  It  is  expressly  declared  that  the 
parties  hereto  are  not  by  this  agreement  form- 
ing a  partnership,  nor  do  they  Intend  to  conduct 
said  business  under  the  terms  of  this  agreement 
as  partners,  and  neither  of  the  parties  hereto 
shall  be  liable  for  the  acts  or  obligations  of 
the  other,  except  as  herein  expressly  provided. 

"Eighth.  The  party  of  the  second  part  is 
hereby  given  a  lien  and  charge  upon  all  moneys, 
accounts,  or  other  things  of  value  had  or  to 
be  had  by  the  parties  hereto  by  reason  of  any 
business  done  or  contracts  procured,  to  secure 
to  him  the  repayment  of  the  moneys  advanced 
hereunder. 

"Ninth.  The  parties  of  the  first  part  shall  at 
all  times  carry  an  insurance  policy  with  the 
state  compensation  insurance  fund  or  some  oth- 
er reliable  insurance  company,  to  the  party 
of  the  second  part,  covering  their  liability,  un- 
der the  laws  of  California,  commonly  known 
as  the  Workmen's  Compensation  Law,  the  pre- 
mium upon  which  shall  be  considered  operating 
expense,  and  be  deductible  as  such  from  the 
receipts.  - 

"In  witness  whereof  the  parties  hereto  have 
signed  these  presents  in  duplicate  this  the  day 
and  year  first  above  written. 

"[Signed]    William  S.  Bacon, 
"W.  F.  James, 
"Parties  of  the  First  Part. 

"Frank  P.  Bacon, 
Tarty  of  the  Second  Part." 

Immediately  before  the  plaintiff  began  to 
fnmlsh  the  goods  which  It  claims  to  have 
sold  to  the  defendants,  the  defendant  W.  S. 
Bacon  applied  to  the  plaintllX  for  merchan- 
dise to  be  furnished  in  carrying  out  the  con- 
tract above  set  forth,  and  exhibited  said  con- 
tract, which  then  and  there  was  read  by  the 
president  of  the  plaintiff  corporation.  Short- 
ly thereafter  W.  S.  Bacon  came  to  the  plain- 
tiff's store  with  bis  father,  the  defendant 
Frank  P.  Bacon.     Frank  P.  Bacon  stated 


that  the  boys,  referring  to  W.  S.  Bacon  and 
W.  F.  James,  were  starting  a  threshing  ma- 
chine, and  that  he  had  entered  into  an  agree- 
ment with  them  to  finance  them  on  this  en- 
terprise, and  that  all  bills  would  be  paid; 
that  the  boys  were  starting  a  threshing  ma- 
chine, and  be  was  backing  or  financing  them 
on  this  enterprise;  that  accounts  opened  In 
the  name  of  Bacon  &  James  were  backed  by 
him  and  would  be  paid.  Thereafter  the 
goods  were  sold  and  delivered  "to  Mr.  Wil- 
liam S.  Bacon  and  W.  F.  James  for  the  firm 
of  Bacon  &  James." 

The  defense  of  appellant  is  that  he  was 
not  a  member  of  the  partnership,  that  he  did 
not  In  writing  agree  to  pay  any  debt  of  his 
codefendants  and  that  therefore  he  is  not 
liable  in  this  action. 

We  are  of  the  opinion  that,  notwithstand- 
ing the  provisions  of  paragraph  7  of  the  con- 
tract, appellant  was  In  fact  a  member  of  the 
partnership.  "Partnership  is  the  association 
of  two  or  more  persons,  for  the  purpose  of 
carrying  on  business  together,  and  dividing 
its  profits  between  them."  Civ.  Code,  |  2395. 
Relying  upon  the  law  as  stated  in  Coward  v. 
Clanton,  122  Gal.  451,  55  Pac.  147,  appellant 
claims  that  profit  sharing  is  not  a  test  of 
partnership,  and  that  he  was  not  associated 
with  bis  codefendants  for  the  purpose  of 
carrying  on  business,  and  therefore  was  not 
a  partner  with  them.  If  this  be  true,  it  ia 
equally  true  that  W.  S.  Bacon  was  not  a 
partner  in  the  business;  for  it  clearly  ap- 
pears by  the  contract  that  W.  S.  Bacon  made 
no  investment  of  capital  in  the  business,  that 
he  was  to  receive  a  daily  wage  for  his  work, 
and  that  he  bad  no  share  in  the  profits.  All 
of  the  essential  facts  necessary  to  make 
Frank  P,  Bacon  a  member  of  the  partnership, 
if  any  partnership  existed,  are  found  in  this 
contract  Frank  P.  Bacon  was  to  make  an 
initial  investment  in  the  business  and  to 
make  continuing  Investments  therein  to  cov- 
er operating  expenses  as  tbe  business  pro- 
gressed, and  was  to  have  all  of  the  profits 
other  than  the  share  belonging  to  W.  F. 
James.  Although  nominally  W.  S.  Bacon 
was  engaging  with  James  in  the  described 
business,  the  real  partner  was  Frank  P. 
Bacon. 

The  decision  above  Indicated  on  tbe  ques- 
tion stated  is  sufficient  to  dispose  of  the  case, 
and  the  other  questions  presented  need  not 
be  considered  further  than  to  suggest  that, 
U  there  was  no  partnership  between  the  par- 
ties In  the  strict  sense  of  that  word,  then 
the  evidence  is  anfflclent  to  sustain  the 
court's  finding  that  the  goods  were  sold  and 
delivered  "to  the  said  three  defendants  aitd 
each  of  them,"  and  to  warrant  the  court  in 
holding  all  of  them  liable  as  principals  tagr 
whom  the  account  was  incurred. 

The  Judgment  is  affirmed. 

We  concur ;  SHAW,  J. ;  JAMSS.  J, 
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LEWIS  V.  TANNER  at  tl.    (Civ.  3348.) 

(Diatrict  Conrt  of  Appeal,  Second  District,  Di- 
Tiaioa  1,  California.    Sept  14,  1920.) 

1.  Maaiclpal  eorporatlons  «=s>706(3)— Biirdaa 
oa  defendaat  antomobtllst  to  establltb  defonta 
of  ooatiibutory  ■agllgmea. 

In  an  action  by  a  pedestrian  for  personal 
injnries  received  in  a  collision  with  defendant's 
antomobile,  the  burden  of  establishing  contrib- 
ntory  negligence  rests  upon  the  defendant. 

2.  MaaMpal  eorporatloas  «=>  706(7)  —  Con- 
tributory Bagllganc*  of  pedeatriaa,  nn  down 
by  aatomobllo,  bald  for  Jury. 

In  an  action  by  a  pedestrian  for  personal 
injaries  raceived  when  he  waa  mn  down  by  de- 
fendant's antomobile,  which  the  evidence  tend- 
ed to  show  was  running  at  an  unlawful  rate  of 
■peed  on  the  wrong  side  of  the  street,  whether 
plaindU  was  gnUty  of  contributory  negligence 
in  not  seeing  or  hoaring  defendant's  antomo* 
Ule  IteUl  for  the  Jury. 

3.  Negllgeuea  «=>  136(8)— Ouestlou  for  Jury. 

Even  though  the  facts  are  undisputed,  if 
reasonable  minds  might  draw  different  condu- 
ajona  on  the  question  of  negligence,  the  ques- 
tion ia  one  of  fact  for  the  Jnry. 

4.  JMualeipal  corporatlona  «s>705(IO)— Padea- 
trian  baa  right  to  aaaume  that  no  automobilea 
are  oa  wrong  aide  of  atraet. 

A  pedestrian,  crossing  a  street  after  pasa* 
ing  its  center,  has  the  right  to  assume  a  cone 
free  from  automobilea  coming  from  the  left. 

5.  Trial  «s»260(l)  —No  prejudlee  resulting 
from  refusal  to  givo  Instruction  covered. 

No  prejudice  could  result  from  the  failure 
of  the  court  to  give  requested  instructiona,  the 
substance  of  wliich  was  elsewhere  given. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Louis  W.  Myers,  Jndge. 

Action  by  Bnrbank  B.  Lewis  against 
Charles  C.  Tanner  and  others.  Judgment 
for  plaintlfr,  and  defendants  appeal.  Af- 
firmed. 

W.  L  Gilbert  and  Stannard  A.  McNeil, 
both  of  Los  Angeles,  for  appellants. 

Charles  B.  Williams  and  Robertson  Ab- 
bot, both  of  Los  Angeles,  tor  respondent. 

SHAW,  J.  In  this  action  plaintiff  sought 
recovery  of  damages  for  personal  Injuries  al- 
leged to  have  been  sustained  by  colliding 
with  an  automobile,  which  defendant  negli- 
gently operated  upon  a  street  at  a  point 
where  the  former  was  crossing.  Judgment 
went  for  plaintiff,  from  which  defendant  ap- 
peals. 

[1-4]  While  conceding  his  own  negligence, 
at^llant  Insists  that  his  plea  of  contribu- 
tory negligence,  of  which  he  alleged  plaintiff 
guilty,  was  dearly  established  by  the  evi- 
dence to  the  effect,  as  claimed,  that  plaintiff, 
while  crossing  the  street,  neglected  to  use 


LKWIS  V.  TANNKK  JgT 

(IMP.) 

proper  precautions  for  his  own  safety,  in 
that,  conceding  the  automobile  was  running 
on  the  wrong  side  of  the  street  and  at  an 
unlawful  speed,  plaintiff  might  have  heard 
the  same  and  could  have  seen  it,  bad  he 
loolced  In  the  direction  from  whidi  It  was 
approaching.  As  we  gather  from  the  record, 
and  In  the  absence  of  any  statement  as  to 
the  existing  conditions  made  by  counsel  for 
either  party,  it  appears  that  the  accident  oc-' 
cnrred  on  Colorado  boulevard,  which  extends 
east  and  west  and,  measured  between  curb 
lines,  is  80  feet  in  width.  At  the  time  In 
Question,  about  6:10  p.  m.,  November  21st, 
plaintiff,  after  looUng  in  both  directions 
and  finding  the  street  free  from  travel, 
stepped  from  the  curb  on  the  southerly  side 
and  proceeded  to  cross  the  street  diagonally, 
going  in  a  northeasterly  direction.  Before 
he  reached  the  opposite  side  he  was  struck 
by  defendant's  car,  which  at  the  time  was 
being  operated  at  a  speed  of  some  38  miles 
per  hour.  Not  only  was  the  speed  thus  un- 
lawful, but  there  is  testimony  and  circum- 
stantial evidence  tending  strongly  to  show 
that  the  car  was  running  on  the  left  side  of 
the  street  near  the  curb  line,  and  struck 
plaintiff  after  he  had  passed  the  center  of 
the  street,  as  a  result  of  which  he  had  little 
recollection  of  the  occurrence,  other  than 
that,  immediately  upon  his  sensing  a  bright 
light,  which  was  that  upon  a  car  some  500 
feet  bade  of  that  which  caused  the  injury, 
and  a  dim  light,  with  which  latter  it  ap- 
pears defendant's  car  was  equit^>ed,  he  was 
rendered  unconsdous.  Indeed,  the  occur- 
rence was  so  sudden  that  plaintiff  from  his 
personal  knowledge  could  not  say  he  was 
struck  by  an  automobile.  This  evidence,  to- 
gether with  testimony  not  spoken,  but  in- 
dicated by  designations  upon  a  map  of  the 
street  and  vldnlty  used  at  the  trial,  which. 
In  so  far  as  not  inconsistent  with  the  record, 
must,  since  the  burden  of  establishing  the 
defense  rested  upon  defendant,  and  in  the 
absence  of  such  map  not  brought  up  or  pre- 
sented, be  considered  favorable  to  the  plain- 
tiff, amply  justified  the  Implied  finding  of 
the  jury  that  the  automobile,  when  It  collid- 
ed with  plaintiff,  was  not  only  being  run  at 
an  unlawful  speed,  but  operated  on  the  left 
side  of-  the  street,  without  any  reason  there- 
for, which  act  was  likewise  unlawful.  Sec- 
tion 20  (a)  of  Motor  Vehicle  Act  (St  1919, 
p.  215). 

Notwithstanding  such  facts  bdng  estab- 
lished, appellant  insists  that  plaintiff  must 
be  deemed  chargeable  with  negligence  be- 
cause,  although  he  did  look  for  cars  pro- 
ceeding west  on  the  right  side  of  the  center 
of  the  street,  he  failed  to  keep  a  watchful 
eye  to  his  rear  and  left  for  the  approach  of 
cars  which  might  thus  unlawfully  be  oper- 
ated on  that  side  of  the  center  of  the  street, 
and,  had  he  done  so,  the  accident  might  not 
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have  happened.  In  other  words,  he  should 
have  anticipated  defendant's  unlawful  act. 
In  support  of  this  contention  he  clt^s  several 
authorities,  in  all  of  which  the  circumstanc- 
es were  dlfCerent  from  those  here  Involved 
and  were  in  affirmance  of  Judgments  by  the 
trial  court  Thus,  in  Moss  v.  Boynton  Co., 
186  Pac.  631,  the  plaintiff  was  Injured  Im- 
mediately upon  stepping  off  of  the  curb  and 
x:oUlding  with  an  automobile  which  was  trav- 
eling at  a  lawful  speed  upon  the  side  of  the 
street  to  whldi  It  was  entitled.  And  In  Shel- 
don V.  James,  175  Oal.  474,  166  Pac.  8,  2  A. 
li.  B.  1463,  the  automobile  was  on  the  side  of 
the  street  to  which  It  was  entitled,  and, 
while  backing  into  a  parking  position  at  the 
curb,  as  it  was  entitled  to  do,  collided  with 
plaintiff  and  Injured  him.  In  both  of  these 
cases  the  circumstances  were  sudi  that  the 
plaintiff  should,  as  a  reasonably  prudent 
man,  have  anticipated  the  peril  of  his  posi- 
tion. Mot  so  in  the  Instant  case,  where, 
when  struck,  plaintiff  had  reached  what  he 
had  a  right  to  assume,  and  was,  except  for 
defendant's  unlawful  act,  a  zone  of  safety 
and  free  from  automobiles  on  that  side  of 
the  street  coming  from  the  direction  defend- 
ant was  traveling,  and  hence,  under  all  the 
circumstances,  he  may  be  said  to  have  acted 
with  ordinary  prudence  and  with  such  re- 
gard for  his  safety  as  a  reasonably  prudent 
man  would  act,  and  the  application  of  this 
rule  to  the  Instant  case  is  unaffected  by  the 
uncontradicted  testimony  of  the  driver  of 
the  car  that,  when  operated,  It  made  a  whis- 
tling sound  that  was  plainly  audible.  The 
jury  might  well  have  discredited  such  testi- 
mony. In  view  of  the  fact  that,  notwithstand- 
ing his  car  was  badly  battered  and  broken 
by  the  Impact  due  to  the  collision,  so  that  It 
had  to  be  towed  into  a  garage,  the  witness 
testified  that  he  did  not  know  a  collision  had 
occurred  until  thereafter  made  aware  of  It 
by  the  acts  of  others.  As  often  said,  even 
though  the  facts  are  undisputed,  if  reason- 
able minds  might  draw  different  conclusions 
upon  the  question  of  negligence,  the  question 
is  one  of  fact  for  the  Jury,  and  its  deter- 
mination of  the  question  will  not  be  dis- 
turbed by  an  appellate  court 

[G]  What  we  have  said  is  sufficient  an- 
swer to  appellant's  complaint  that  the  court 
erred  in  refusing  to  give  certain  instructions 
to  the  jury.  One  of  these  was  to  the  effect 
that,  notwithstanding  plaintiff  had  crossed 
the  center  of  the  street  and  reached  a  point 
therein  upon  which  automobiles  had  no  right 
to  travel  In  the  direction  in  which  defendant 
was  operating  his  car,  nevertheless  the  duty 
devolved  upon  plaintiff,  not  only  to  look  in 
the  direction  from  which  the  car  approached, 
but  to  continue  to  look  for  cars  coming  from 
that  direction  until  he  completed  the  cross- 
ing of  the  street,  which  instruction,  for  the 


reasons  hereinbefore  given,  we  hold  inapplic- 
able to  the  facts  herein.  As  to  the  other  re- 
quested instructions,  the  substance  thereof 
was  dsewhere  given,  and  hence,  conceding 
they  embodied  correct  principle  of  law  ap- 
plicable to  the  case,  no  prejudice  could  result 
from  the  failure  of  the  court  to  repeat  them. 
The  judgment  Is  affirmed. 

We  concur:   CONBET,  P.  J.;  JAMES,  J. 


(49  Cal.  App.  172) 

MORGAN  0t  al.  v.  ASHER.    (piv.  3430, 
L.  A.  6158.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1.  California.  Sept.  1,  1920.  Be- 
hearing  Denied  Oct.  1,  1920.  Opinion  of  Su- 
preme Court  in  Bank  Denyfaig  Hearing  Oct 
28,  1920.) 

1.  Trusts  «i=>3ai/2(2)  —  JExeoutrix,  handling 
estate  prior  to  death  of  deoeased,  trnstee  for 
heirs  and  legatees. 

Where  executrix,  by  reason  of  deceased 
husband's  sickness,  had  control  of  his  entire 
personal  estate  prior  to  his  death,  she  occu- 
pied a  more  vital  relation  to  heirs  and  legatees 
than  merely  that  of  the  executrix  of  his  estate, 
since,  as  she  was  trustee  for  her  husband  dur- 
ing his  ate  and  at  the  time  of  his  death,  imme- 
diately upon  his  death  she  became  the  trustee 
of  all  heirs  or  beneficiaries  under  the  will,  and 
it  became  the  duty  of  such  executrix  to  exer- 
cise the  utmost  good  faith  toward  each  and  aU 
of  such  persons,  and,  through  the  course  of 
the  -probate  of  the  estate,  to  make  fall  dis- 
closure as  to  the  estate,  and  as  to  their  rights. 

2.  ExecDtors  and  administrator*  <S=»3I5(4)— 
Fraud  of  exeoutrlx  held  to  entitle  heirs  and 
legatees  to  relief  from  the  deoree  of  distri- 
bution. 

Where  executrix,  prior  to  death  of  hus- 
band, had  control  of  his  entire  personal  es- 
tate, and  acted  as  his  agent,  and  after  his  death 
concealed  the  personal  property  from  the  court, 
and  thereby  caused  the  whole  of  the  estate 
to  be  distributed  to  her,  she  was  guilty  of  ex- 
trinsic fraud,  entitling  heirs  and  legatees  to 
relief  from  the  decree  of  distribution. 

On  Hearing  in  Supreme  Court 

3.  Executors  and  administrators  €=»Si6(2)— 
Reopening  of  account  after  settlement  of  es- 
tate same  as  for  trustees  in  general. 

Executrix  holds  property  in  a  trust  ca- 
pacity for  those  entitled  to  it,  and  she  most 
account  for  such  property  in  such  trust  ca- 
pacity, and  to  such  accounting,  to  its  settle- 
ment and  to  the  opening  of  the  account  after 
settlement,  in  order  to  charge  her  with  addi- 
tional property  not  accounted  for  by  her,  the 
principles  apply  which  are  applicable  In  the 
case  of  accounts  of  trustees  in  general. 

4.  Executors  and  administrators  «=>SI6(I)— 
Opening  of  decree  of  distribution  held  only 
Incident  to  reopening  of  account  of  exeoatrix. 

In  an  action  against  an  executrix  to  have 
it  adjudged   that   she   holds  money  and  other 
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propertT  which  vas  the  prapertr  of  her  de- 
ceased hasband  as  the  trustee  of  the  plaintif, 
and  that  the  same  he  applied  to  the  paTment 
of  certain  legacies,  lield  really  an  action  to  re- 
open tile  settlement  of  the  defendant's  ac- 
connt  and  charge  her  with  property,  -which  she 
vai  alleged  to  have  frandi^ently  failed  to  re- 
tarn,  fuod  that  the  reopening  of  the  decree  of 
dlstribntion  was  but  an  incident. 

5.  Executors  and  administrators  «=35I3(I0) 
—Decree  of  distrlhution  conclusive  as  to 
property  properly  chargeable  against  execu- 
trix. 

The  qnestlon  as  to  what  property  was  prop- 
erly chargeable  against  executrix  was  con- 
dnded  by  a  settlement  of  the  «eoounts  of  the 
execntrix,  so  far  as  heira  and  legatees  had 
information  iipon  which  they  could  make  the 
issue,  subject  to  the  qualification  that  the  heirs 
and  legatees  were  not  fraudulently  prevented 
in  some  manner  from  raising  the  issue. 

6.  Appeal  and  error  «=»856(2)— Roverul  for 
antvinlng  demurrer  on  erroneous  gnwnll, 
though  demurrable  on  another  ground. 

Where  trial  court  erroneously  sustained  a 
demurrer  to  a  complaint  on  a  certain  specified 
ground,  the  order  sustaining  the  demurrer  will 
be  reversed,  although  the  complaint  was  open 
to  demurrer  in  a  particular  to  which  attention 
was  not  called,  either  In  the  trial  court  or 
the  appellate  court. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Dana  R.  Weller,  Judge. 

Action  by  Martba  Morgan  and  others 
against  lizzie  Aaher.  Judgment  for  defend- 
ant, and  plaintiffs  appealed.  Bevwsed  in 
the  District  Court  of  Appeal,  and  heairing  de- 
nied In  the  Supreme  Court. 

Davis  &  Hush  and  Earle  A  McLaughlin, 
all  of  Los  Angeles,  for  appellants. 

Nathan  Newby,  of  Los  Angeles,  for  re- 
spondent. 

BXCHARD8.  J.  This  Is  an  appeal  from  a 
Judgment  rendered  in  the  defendant's  favor 
after  lier  demurrer  to  the  fourth  amended 
complaint  of  the  plaintiffs  had  been  sus- 
tained. 

The  defendant  is  the  widow  of  one  0.  M. 
Asber,  deceased,  and  the  executrix  of  his  last 
-will.  She  is  also  the  sole  distributee  of  his 
estate  under  the  decree  of  distribution  made 
In  the  course  of  the  probate  of  the  decedent's 
said  will  and  estate.  The  plaintiffs  are 
relations  of  the  said  deceased  in  various  de- 
grees, the  plaintiffs,  Mrs.  Martba  Morg^an 
and  Mrs.  T.  S.  Gibson,  being  his  sisters,  Mrs. 
Cynthia  Hall  and  Mrs.  Sarab  Wilsey  his  niec- 
es, Tyons  Howard  his  nephew,  and  Mrs.  Nan- 
cy Asber  the  wife  of  bis  brother,  A.  B.  Asher. 
This  action  was  instituted  by  these  plain- 
tiffs to  have  It  adjudged  that  the  said  de- 
fendant holds  certain  money  and  other  per- 
sonal property,  which  was  the  separate  prop- 
erty of  her  deceased  husband,  as  tbe  trustee 
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of  the  plaintifEs,  and  that  the  same  'be  ap- 
plied to  the  payment  of  certain  legacies  to 
said  plaintiffs  and  to  certain  other  of  his 
heirs  and  devisees  under  tbe  terms  of  bis 
said  will. 

Tbe.  averments  of  the  plaintiffs'  fourtb 
amended  complaint  set  forth  the  facts  up- 
on which  the  plaintiffs  predicate  tbelr  de- 
mand for  said  relief,  and  these  facts  may  be 
briefly  sumnfarlzed  as  follows:  0.  M.  Asher  at 
tbe  time  of  and  for  several  years  prior  to  his 
death  I'eslded  in  the  dty  of  Los  Angeles 
with  his  wife,  Lizzie  Asber,  and  be  was  tben 
the  owner  of  certain  real  and  personal  prop- 
erty, all  of  which  the.  plain  tiffs  aUege  tahave 
been  tbe  separate  property  and  estate  of  said 
6.  M.  AAer  prior  to  and  at  tbe  time  of  Us 
deatb,  which  occurred  on  or  about  March  4, 
1916.  For  some  time  previous  to  bis  deatb 
G.  M.  Asher  was  In  a  feeble  state  of  health, 
on  account  of  which  he  was  unable  to  look 
after  and  attend  to  bis  business  as  be  bad 
previously  done,  and  that,  owing  to  bis  siclc- 
ness  and  ailments,  bis  said  wife  had  been  giv- 
en tbe  care  and  management  of  all  of  bis  said 
property  as  bis  agent  or  employe,  and  that 
as  such  she  bad  in  her  personal  possession 
and  control  tbe  whole  of  said  property,  and 
particularly  tbe  said  personal  proper^  and 
estate  of  said  Q.  M.  Asher,  wbidi  consisted 
chiefly  of  notes  and  bonds  of  a  value  in  ex- 
cess of  $100,000.  That  said  O.  M.  Asher 
left  a  last  will  and  testament,  by  the  terms 
of  which  be  bequeathed  to  bis  said  wife, 
Lizzie  Asber,  tbe  sum  of  $80,000,  to  be  first 
paid  out  of  tbe  funds  and  properties  in  his 
estate,  and  further  bequeathed  tbe  sum  of 
about  $20,000  In  tbe  form  of  specific  legacies 
directly  or  in  trust  to  a  number  of  bis  said 
relatives,  Including  tbe  plaintiffs  herein,  and 
also  those  several  persons  who  are  Joined 
as  parties  defendant  with  tbe  defendant  here- 
in. Certain  of  these  legatees  were  bis  broth- 
ers and  sisters,  and  were  thus  his  heirs  under 
tbe  law  of  succession,  as  well  as  bis  legatees 
under  tbe  will.  Certain  others  were  nephews 
and  nieces,  among  the  latter  of  which  was 
Hannah  Asner,  in  trust  for  whom  tbe  said 
G.  M.  Asber  bequeathed  tbe  sum  of  $1,000  to 
bis  said  wife,  Lizzie  Asber,  to  be  held  by  tbe 
latter  in  such  trust  until  said  Hannah  Asber 
reached  tbe  age  of  21  years,  tbe  said  Lizzie 
Asber  being  In  the  meantime  nominated  in 
said  will  to  act  as  ber  guardian  without 
bond.  The  will  provided  that  these  legacies 
should  abate  in  the  event  that  bis  estate 
was  found  to  be  worth  less  than  $80,000, 
in  which  event  the  whole  of  his  said  estate 
was  to  be  devoted  to  tbe  payment  of  tbe  be- 
quest of  $80,000  to  bis  said  wife. 

The  plaintiffs  further  allege  that,  upon  the 
deatb  of  said  G.  M.  Asber,  and  while  said 
Lizzie  Asber  was  in  possession  and  control  of 
tbe  whole  of  bis  property  and  estate  as  afore- 
said, and  was  also  possessed  of  full  knowl- 
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«dge  tbat  the  same  and  the  whole  thereof  was 
the  separate  property  and  estate  of  her  said 
hnslMuid,  and  was  of  a  value  In  excess  of 
$100,000,  and  that  these  plaintiffs  and  also 
those  other  persons  who  were  named  In  said 
will  as  legatees  and  who  are  Joined  with 
the  defendant  herein  as  defendants  were  and 
each  of  them  was  entitled  to  the  several 
legacies  to  be  paid  to  them  and  each  of  them 
according  to  the  terms  of  said  will,  she  form- 
ed the  purpose  of  fraudulently  deceiving  the 
oonrt  within  which  the  said  last  will  and 
testament  was  to  be  offered  for  probate, 
and  within  which  the  said  estate  of  said 
decedent  was  to  be  probated,  and  that  In 
pnrBoance  of  said  fraudulent  intent  she  con- 
cealed from  said  court  during  the  entire 
.  coarse  of  the  probate  of  said  will  and  of 
said  estate  the  fact  that  said  decedent  had 
or  left  at  the  time  of  his  death  any  property 
whatever  other  than  the  said  piece  of  real 
property,  which  was  of  the  value  of  about 
^,000,  and  that  in  returning  her  inventory 
of  said  estate  and  also  in  her  account  and 
petition  for  distribution  therein,  she  fiilsely 
and  fraudulently  represented  to  said  court 
that  the  said  piece  of  real  estate  was  com- 
munity property  of  the  value  aforesaid,  and 
that  her  deceased  husband  had  no  property  or 
interest  in  any  proi)erty  other  tlian  said  real 
estate,  and  that  she  purposely  and  falsely  and 
fraudulently,  and  with  intent  to  deceive  said 
court  and  to  defraud  the  aforesaid  legatees  of 
said  decedent  out  of  their  portion  of  said  es- 
tate, failed  to  set  forth  or  disclose  in  any  of 
said  prooeedlngs,  and  particularly  in  the  final 
account  and  petition  for  distribution  therein, 
the  existence  of  the  said  personal  property  of 
said  decedent,  or  the  fact  that  the  same  was 
a  portion  of  his  estate,  and  that  the  said 
court  In  the  course  of  the  probate  of  said 
estate,  and  being  deceived  and  misled  by  the 
said  defendant's  fraudulent  acts  and  prac- 
tices,' distributed  the  entire  estate  of  said 
decedent  to  said  defendant,  Lizzie  Asher,  to 
the  exclusion  of  all  the  aforesaid  heirs  and 
legatees  of  said  deceased;  that  at  and  dur- 
ing the  whole  period  of  the  probate  of  said 
estate  each  and  all  of  the  said  plaintiffs  and 
legatees,  other  than  said  Lizzie  Asher,  were 
ncHiresIdents  of  the  state  of  Gallfomia  and 
were  absent  therefrom,  and  were  residents 
of  various  other  states  of  the  United  States, 
and  that  none  of  them  had  any  notice  or 
knowledge  of  the  aforesaid  false  and  fraudu- 
lent acts  of  said  defendant,  Lizzie  Asher,  and 
particularly  of  her  filing  of  said  false  and 
fraudulent  account  and  petition  for  distribu- 
tion or  of  the  contents  thereof,  or  of  the 
hearing  thereon;  and  that  in  consequence 
thereof  said  plaintiffs  were  not  present  or 
represented  at  said  hearing  nor  in  the  mak- 
ing or  filing  of  said  decree  of  distribution 
whereby  the  said  defendant,  Lizzie  Asher, 
was  given  the  whole  of  her  deceased  hus- 
band's property  and  estate.  The  plaintiffs 
farther  allege  that  after  said  decree  of  dis- 


tribution had  become  final  they  became  ad- 
vised of  the  true  state  of  facts  and  of  the 
fraud  practiced  by  the  said  defendant,  Liz- 
zie Asher,  upon  said  legatees  of  her  deceas- 
ed husband,  and  that  upon  coming  into  pos- 
session of  such  knowledge  they  instituted  the 
present  action,  seeking  the  relief  set  forth 
in  the  prayer  to  their  said  fourth  amended 
complaint,  or  such  other  or  further  relief  In 
equity  as  should  be  meet  In  the  premises. 

The  demurrer  of  said  defendant,  Lizzie 
Asher,  to  said  fourth  amended  complaint 
was  sustained  by  the  trial  court,  and  from 
the  Judgment  thereon  the  said  plaintiffs  have 
prosecuted  this  appeaL 

The  sole  question  presented  for  determina- 
tion upon  this  appeal  Is  as  to  whether  or  not 
the  aforesaid  acts  and  conduct  of  the  re- 
spondent herein — which  for  the  purposes  ot 
the  demurrer  were  conceded  to  be  fraudulent 
throughout — constituted  such  extrinsic  frand 
as  would  be  sufficient  to  entitle  the  plalntUfs 
herein  to  relief  in  a  court  of  equity.  The 
position  of  the  respondent  herein  is  that  her 
said  fraud,  conceived  prior  to  and  persisted 
in  during  the  course  of  probate  of  her  hus- 
band's estate,  was  intrinsic  fraud;  and  that 
being  so,  and  the  appellants  herein  having 
been  admittedly  given  constructive  notice 
of  every  step  In  the  course  of  the  probate 
of  said  estate  through  the  publication  and 
posting  of  the  several  notices  required  by 
law  to  be  published  or  posted  during  the 
course  of  the  administration  of  estates,  and 
the  court  having  thereby  acquired  Jurisdic- 
tion, not  only  over  the  probate  of  said  estate, 
but  over  the  plaintifFs  and  all  other  persons 
having  or  claiming,  either  as  heiis  or  legatees 
of  said  decedent,  an  interest  therein,  the  said 
plaintiffs  are  now  precluded  by  the  finality 
of  the  decree  of  distribution  in  said  estate 
from  seeking  or  obtaining  relief  in  a  court 
of  equity. 

In  making  this  contention  the  respondent 
strongly  relies  upon  the  cases  of  Pico  v.  Cohn, 
91  Cal.  129,  25  Pac.  970,  27  Pac.  537, 13  L.  R 
A.  336,  25  Am.  St  Rep.  159;  Fealey  v.  Fealey, 
104  Cal.  354,  38  Pac.  49,  43  Am:  St  Rep.  Ill ; 
The  WiUiam  HiU  Co.  v.  Lawler,  116  Cal.  359, 
48  Pac.  323;  Crew  v.  Pratt,  119  Cal.  139,  61 
Pac.  38;  Mulcahey  v.  Dow,  131  Cal  73, 63  Pac 
158. 

We  have  carefully  examined  the  foregoing 
line  of  authorities  and  many  others  to  which 
our  attention  has  been  directed  in  the  course 
of  this  inquiry;  but  these  have  not  satisfied 
us  that  the  fraudulent  designs  and  actions  of 
the  respondent  herein,  conceived  and  carried 
into  effect  prior  to  and  during  the  course  of 
probate  of  the  estate  of  her  deceased  hus- 
band, were  such  as  to  constitute  merely  in- 
trinsic fraud,  from  the  effect  of  which  these 
appellants  were  not  entitled  to  relief  in  a 
court  of  equity. 

[1]  It  is  to  be  noted  herein  that  the  re- 
spondent is  not  shown  to  have  occupied,  with 
reference  to  the  heirs  and  devisees  of  her  de- 
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ceased  husband,  merely  the  iMSltloii  and  at- 
titude of  an  execntrlz  of  hla  estate.  As  snch 
ezecntrlz  she  probably,  nnder  some  of  the 
antharltles  relied  upon  by  the  respondent, 
owed  to  the  said  heirs  and  legatees  of  said 
deceased  no  other  or  further  duty  than  that 
of  giving  them  such  notices  of  the  various 
steps  in  the  course  of  the  probate  of  the  es- 
tate of  said  decedent  as  are  required  to  be 
given  by  law.  But  the  said  respondent,  ac- 
cording to  the  averments  of  the  plaintiffs' 
fourth  amended  complaint.  Is  shown  to  have 
occupied  another  and  more  vital  relation 
to  these  heirs  and  legatees  of  her  husband 
than  merely  that  of  the  executrix  of  his  es- 
tate. She  Is  averred  to  have  occupied  to- 
ward her  said  husband  during  the  latter  days 
of  hia  lifetime  and  up  to  the  date  of  his 
death  the  position  of  his  agent,  intrusted  by 
blm  with  the  exclusive  custody  and  control 
of  the  whole  of  his  real  and  personal  prop- 
erty, and  particularly  of  that  most  important 
portion  thereof  which  consisted  of  bonds  and 
other  securities  of  the  value  of  at  least  one 
hundred  thousand  dollars.  As  to  these  lat- 
ter properties  she  was  his  trustee,  as  such 
agent,  at  the  time  of  his  death,  and  immedi- 
ately upon  his  death  she  became  the  trustee 
of  an  those  persons  who,  either  as  heirs  or 
legatees,  were  entitled  to  share  in  his  said 
estate  by  virtue  of  this  relationship  or  under 
the  provisions  of  his  will. 

In  addition  to  this  trust  imposed  upon  the 
respondent  by  the  fact  of  her  husband's 
death,  and  which  antedated  the  presentation 
of  his  will  for  probate,  the  respondent  was 
also  made  by  the  terms  of  said  will  the  trus- 
tee of  a  certain  l^acy  given  to  one  Hannah 
Asher,  and  was  nominated  in  said  will  as  the 
guardian  of  said  Hannah  Asher  during  the 
period  of  her  minority.  In  her  capacity  as 
the  said  trustee  of  each  and  all  of  these  bene- 
ficiaries, and  particularly  as  the  guardian  of 
said  minor,  it  became  and  was  the  duty  of 
said  respondent  to  have  exercised  the  utmost 
good  faith  toward  each  and  all  of  said  per- 
sons in  relation  to  the  extent  and  nature  of 
her  deceased  husband's  property  and  estate. 
It  was  her  duty,  not  only  during  and  through 
the  course  of  the  probate  of  said  estate  to 
make  full  disclosure  to  the  court  and  to  these 
several  parties  as  to  the  nature,  extent,  and 
character  of  said  estate;  but,  Independent 
of  and  apart  from  snch  probate  proceedings. 
It  was  her  further  duty  to  see  to  it  that  those 
several  persons  entitled  to  their  distributive 
share  in  said  estate  were  fully  Informed  as 
to  their  rights  In  the  premises,  to  the  end 
that  said  rights  might  be  fully  protected  in 
the  distribution  of  said  estate. 

[S]  We  are  ot  the  opinion  that  In  respect 
of  the  aforesaid  duties  of  said  respondent 
and  of  their  alleged  breach  on  her  part  the 
case  of  Sohler  v.  Sohler,  136  Cal.  823,  67  Pae 
282,  8?  Am.  St.  Bep.  98,  is  to  be  given  applica- 
tion to  the  facts  of  this  case.  In  that  case 
tbe  defendant  complained  of  was  shown  to 
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have  occupied,  not  merely  tbe  ri^tlon  to  the 
plaintifts  therein  of  ezecntrlz  of  the  estate  in 
question,  but  she  occupied  the  further  rela- 
tion of  mother  and  natural  guardian  of  the 
plaintifts  in  the  case,  who  were  entitled  as 
the  children  of  her  deceased  husband  to  cer- 
tain distributive  shares  in  his  estate.  Her 
fraud  consisted  In  certain  false  and  fraudu- 
lent representations  made  to  the  court  in  the 
course  of  the  distribution  of  said  estate,  by 
which  the  plaintiffs  therein  were  prevented 
from  receiving  such  shares.  The  Supreme 
Court,  while  fully  recognizing  the  rule  that 
Intrinsic  fraud  was  not  such  fraud  as  equity 
would  relieve  against,  proceeded  to  say: 

"But  when  we  come  to  scan  the  allegations 
of  this  complaint,  it  will  be  discovered  that 
there  is  more  alleged  than  the  mere  procure- 
ment of  this  decree  by  false  evidence.  The  ex- 
ecutrix of  the  estate  was  not  alone  the  trustee 
of  all  of  the  heirs  of  the  estate  and  of  all  the 
parties  in  interest  thereto  and  thereunder.  She 
was  the  mother  of  these  minor  plaintiffs,  bad 
their  actual  custody  and  control,  and,  as  their 
natural  guardian,  was  chargeable  with  all 
the  high  duties  pertaining  to  that  relationship. 
As  execatrix  merely,  it  might  be  argaed  that 
■he  was  a  disinterested  party,  having  no  con- 
cern whatsoever  in  tbe  question  of  heirship  t>r 
right  of  distribution,  standing  indifferent  be- 
tween tbe  parties,  and  interested  only  in  car- 
rying into  effect  the  determination  of  the  court 
upon  these  questions.  But,  as  the  mother  and 
natural  guardian  of  these  plaintiffs,  her  posi- 
tion was  a  very  different  one.  She  was  nnder 
most  solemn  obUgation  to  protect  the  legal 
rights  of  her  infant  and  dependent  offspring. 
She  was  under  like  obUgation  to  disclose  to  the 
conrt,  on  their  behalf  and  in  their  interest,  all 
knowledge  which  she  possessed,  and  she  was 
under  the  same  obligation  to  see  that  their 
legal  claims  to  the  estate  were  properly  pre- 
sented before  the  court  in  probate.    *    •    • " 

And  the  Supreme  Court  holds  that  her 
failure  to  perform  the  duties  Imposed  upon 
her  by  the  aforesaid  relationships  constitut- 
ed extrinsic  fraud  which  entitled  the  plain- 
tiffs to  relief  In  a  court  of  equity.  We  are 
of  the  opinion  that  tbe  same  situation  is 
presented  in  the  instant  case;  and  that  the 
fraud  of  the  respondent  herebi  In  falling  to 
apprise  the  parties  plaintiff  in  this  case  and 
the  other  heirs  and  legatees  of  her  deceas- 
ed husband,  who  are  also  parties  hereto  by 
being  made  codefendants  with  her  therein, 
as  to  the  existence  of  the  large  amount  of 
personal  property  of  her  deceased  husband 
of  which  at  the  time  of  his  death  she  was  his 
agent  and  thereafter  their  trustee,  and  her 
further  failure  to  keep  them  Informed  as  to 
the  status  of  their  rights  during  the  course 
of  the  probate  of  the  estate,  and  of  her 
especial  failure  to  set  fwth  their  respective 
claims  and  rights  in  her  petition  for  dis- 
tribution of  said  estkte,  and  the  fraud,  decep- 
tion, and  concealment  which  she  thereby  prac- 
ticed upon  said  court  and  upon  each  of  them 
In  causing  the  whole  of  said  estate  to  be  dis- 
tributed to  herself,  must  be  held  to  have 
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been  eztrlnsle  fTand,  entttllng  said  plaintiffs 
to  the  relief  frcmi  the  effects  of  said  decree 
-which  they  are  now  seeking  In  a  court  of 
equity.  Sohler  v.  Sohler,  supra;  Aldrich  v. 
Barton,  138  Cal.  220,  71  Pac.  169,  04  Am.  St. 
Bep.  43. 

The  Judgment  Is  reyersed,  with  instmctlonB 
to  the  trial  court  to  overrule  the  said  defend- 
ant's demurrer  and  require  said  defendant 
to  answer  the  averments  of  the  plalntlffa' 
fourth  amended  complaint 

I  concur:   WASTE,  P.  3. 

WELCH,  Judge  pro  tern.  I  concur  in  the 
condusion  of  Mr.  Justice  RICHARDS,  and 
particularly  in  that  portion  of  the  opinion 
holding  that  tibe  defendant  was  at  the  time 
of  the  death  of  her  husband  a  trustee  of 
plaintiffs,  and  that  she  now  holds  the  prop- 
erty of  the  estate  In  trust.  I  am  Inclined 
to  hold  to  the  opinion  that  all  the  personal 
property  of  the  estate  was  never  administer- 
ed upon.  The  executrix  of  the  estate  was 
interested  in  the  property  of  the  estate.  She 
chose  to  present  to  the  court  for  administra- 
tion one  piece  of  property  only.  In  her  final 
account  and  petition  for  distribution  she 
stated  and  under  oath  verified: 

"The  entire  eitate  of  said  deceased  now  in 
the  hands  of  said  executrix  consiBtB  of  the 
following  [then  follows  a  description  of  the 
piece  of  real  estate,  the  only  property  inven- 
toried and  the  only  property  mentioned  any- 
where in  any  of  the  proceedings  of  the  es- 
tate]." 

And  in  this  same  final  account  and  peti- 
tion she  alleges  and  verifies: 

"That  the  only  property  belonging  to  said 
deceased  at  the  time  of  his  death  was  the  home 
place,  being  community  property  [and  again  de- 
scribing the  $6,500  piece  of  realty,  the  only 
property  mentioned  in  the  estate],  *  *  * 
and  all  said  property  belonging  to  said  estate 
shall  be  distributed  to  her  [the  defendant]." 

Again,  In  the  same  final  account  and  peti- 
tion, she  stated  nnder  oath  that  there  are 
"no  moneys  or  funds  or  personal  property 
belonging  to  said  deceased ;  that  the  estate 
to  be  distributed  consists  of  [again  describing 
the  before-mentioned  lot  of  real  estate]." 

The  decree  of  distribution  ordered,  ad- 
Judged,  and  decreed: 

"That  said  Lizzie  Asher,  as  such  executrix, 
has  in  her  possession  belonging  to  said  estate 
*  *  *  a  balance  of  $6,500,  wliicb  consists  of 
the  real  property  hereinafter  described,  •  •  * 
and' that  by  operation  of  law  and  in  pursuance 
of  and  according  to  the  provisions  of  the  last 
wUl  and  testament  of  said  deceased,  the  afore- 
said balance  of  real  estate  hereinafter  describ- 
ed and  all  other  property  belonging  to  said  es- 
tate, whether  described  herein  or  not,  is  dis- 
tributed as  follows." 

The  defendant  is  named  as  the  sole  dis- 
tributee, and  the  property  specifically  de- 


scribed is  the  same  property  inventoried  and 
none  other:  In  reference  to  the  personal 
property  of  a  value  of  more  than  $100,000 
the  plaintiffs,  In  paragraph  18  of  their  fourth 
amended  complaint,  seem  to  seek  to  have  this 
property  Impressed  with  a  trust  Independent 
of  the  administration  of  said  estate.  The 
paragraph  reads  as  follows: 

"Plaintiffs  are  informed  and  believe,  and 
upon  such  information  and  belief  aver  the 
truth  to  be,  that  all  of  the  said  property  men- 
tioned in  paragraph  6  hereof  is  now,  and  ever 
since  the  death  of  Oeorge  M.  Asher  has  been, 
in  the  hands  of  defendant  Lizzie  Asher,  and 
this  is  the  same  property  that  was  owned,  poa- 
sessed,  and  controlled  by  George  M.  Asher  as 
his  sole  and  separate  property  at  the  date  of 
hie  death,  and  that  the  same  was  never  sched- 
uled or  accounted  for  in  any  way  as  the  prop- 
erty of  said  decedent,  and  said  Lizzie  Asher 
now  holds  said  property  as  trustee  for  the 
benefit  of  plaintiffs  to  the  extent  of  said  above- 
mentioned  legacies,  payable  to  each  of  them, 
and  that  the  total  value  of  said  property  so 
held  by  defendant  Lizzie  Asher,  as  before  stat- 
ed, is  in  excess  of  the  sum  of  $100,000." 

Under  the  caption,  "The  complaint  does 
not  state  a  cause  of  action  also  because  it 
does  not  show  injury  to  the  appellants,"  the 
respondent  argues  that,  inasmuch  as  the 
court  found  that  "the  property  of  said  estate 
to  be  community  property,"  the  plaintiffs 
are  not  injured,  even  if  defendant  did  deceive 
the  court  and  defraud,  or  attempt  to  defraud, 
the  plalntlffjs  by  withholding  the  main  body 
of  the  estate  from  specific  adminlstratloD. 
They  reason  that  since  plaintiffs  were  to  re- 
ceive their  legacies  from  an  excess  over  $80,- 
000  and  not  otherwise,  the  allegations  of  the 
complaint  show  that  the  whole  value  of  the 
estate  was  about  $100,000,  and,  the  court 
having  found  that  the  property  of  the  estate 
was  community  proper^.  It  would  leave  only 
about  $50,000  in  value  subject  to  testa- 
mentary disposition. 

The  portion  of  the  decree  above  quoted  is 
found  in  the  recitals  of  the  decree.  Even  if 
we  consider  such  recital  as  an  adjudication  of 
the  fact,  such  <  a  Judgment  applies  to  the 
specific  property  before  the  court  The  trial 
court  in  all  of  its  adjudications  in  the  matter 
of  this  estate  had  but  one  piece  of  property 
before  it  and  it  was  passing  Judgment  on 
that  one  piece  alone.  It  may  well  be  that  the 
home  place  was  community  property,  and  all 
other  property  not  administered  upon  was 
separate  property.  To  hold  that  all  of  the 
property  belonging  to  the  deceased  in  this 
case  under  the  allegations  of  the  pleadings  of 
plaintiffs  was  distributed  to  defendant  under 
the  general  clause  of  the  decree  would  cer- 
tainly be  placing  a  high  premium  upon  fraud. 
For  the  express  purpose  of  defrauding  the 
legatees  named  in  her  husband's  will  she 
withheld  the  property  from  administration. 
She  intended  the  court  to  believe,  and  the 
court  did  believe^  that  tliere  was  no  otbet 
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property  thin  tbo  lot  of  real  estate  herein- 
before mentioned.  The  court  on  the  face  of 
the  decree,  where  It  found  that  said  property 
■waa  "the  property  of  said  estate  •  •  • 
80  far  as  the  same  is  known,"  was  dealing 
with  and  passing  Judgment  upon  that  piece, 
and  that  piece  alone.  Section  1698  of  the 
Code  of  Civil  Procedure  Implies  that  adminis- 
tration of  a  part  of  an  estate,  such  as  dis- 
closed here.  Is  not  exclusive  and  complete. 
The  property  not  administered  upon,  and 
which  by  the  majority  opinion  is  held  In  trust 
for  the  appellants,  may  be  considered  as 
property  discovered  after  the  final  settlement, 
and  therefore  subject  to  be  administered 
upon  under  a  subsequent  issue  of  letters 
testamentary. 

Opinion  of  Supreme  Court  In  Bank  Doiylng 
Hearing. 

PER  CURIAM.  [3. 4]  In  denying  the  peti- 
tion for  rehearing,  there  is  one  point  not 
touched  upon  In  the  opinion  of  the  District 
Court  of  Appeal,  of  which  we  would  speak. 
The  defendant,  as  executrix  of  her  husband's 
will,  held  the  property  of  the  estate  In  a  trust 
capacity  for  those  finally  entitled  to  it  That 
property  she  was  required  to  account  for  in 
that  trust  capacity.  To  such  accounting,  to 
Its  settlement,  and  to  the  reopening  of  the 
account  after  settlement  in  order  to  charge 
her  with  additional  property  not  accounted 
for  by  her,  the  principles  apply  which  are 
applicable  in  the  case  of  accounts  of  trustees 
In  general.  These  are  the  principles  applica- 
ble in  the  present  case.  The  respondent, 
however,  if  not  the  apiwUants  as  well,  treats 
the  case  as  one  of  reopening  a  decree  of  dis- 
tribution. It  may  be  that  in  one  sense,  but 
the  decree  of  distribution  under  the  will  in 
the  present  case  was  dependent  upon  and 
was  determined  by  the  amount  of  property 
for  which  the  defendant  was  held  accounta- 
ble upon  the  final  settlement  of  her  accounts 
as  executrix.  The  present  action  Is  there- 
fore really  one  to  reopen  the  settlement  of 
tlie  defendant's  account,  and  charge  her  with 
property  which  she  is  alleged  to  have  fraudu- 
lently failed  to  return.  The  reopening  of  the 
decree  of  distribution  Is  but  an  incident  of 
the  reopening  of  the  account  by  which  the 
decree  of  distribution  was  determined.  The 
principles  applicable  are  therefore,  as  we 
have  said,,  those  applicable  to  the  reopening 
of  the  account  of  a  trustee  after  final  Judi- 
cial settlement. 

[5]  Applying  those  prlaclples,  the  complaint 


In  the  present  case  is  defective  In  a  particu- 
lar not  noticed  ai^arently  by  the  counsel.  It 
does  not  allege  that  the  plaintiffs  at  the  time 
of  the  settlement  of  the  defendant's  account 
were  unaware  of  the  existence  as  a  part  of 
the  testator's  estate  of  the  property  with 
which  they  now  seek  to  charge  the  defendant 
The  defendant's  application  for  the  settle- 
ment of  her  account  directly  put  in  Issue,  as 
between  herself  and  the  benefidartes  for 
whom  she  was  acting,  among  whom  were 
the  plaintiflTs,  the  question  as  to  what  proper- 
ty was  properly  chargeable  against  her,  and 
the  question  was  concluded  by  the  settlement 
of  the  accounts  so  far  as  the  plalntlfl's  had 
information  upon  which  they  could  make 
the  Issue.  This  last  statement  is  subject 
to  the  qualification,  of  course,  that  the  plaln- 
tltTs  were  not  fraudulently  prevented  in  some 
manner  from  raising  the  issue,'  but  this  ele- 
ment does  not  seem  to  be  present  In  the  case 
at  bar.  The  case  Is  one  in  which  the  bene- 
ficiaries of  a  trust  merely  refrain  from  tak- 
ing any  part  In  the  settlement  of  the  trustee's 
account.  Their  so  absenting  themselves  can- 
not affect  the  conclusive  nature  of  the  settle- 
ment of  the  account  as  to  any  Issue  involv- 
ed which  they  might  have  raised  and  con- 
tested If  present  But  on  the  other  hand, 
whether  present  and  participating  in  the  set- 
tlemient  or  not  the  settlement  Is  not  con- 
clusive apilnst  a  charge  of  fraud  upon  an 
Issue  which  the  plaintiffs  could  not  have 
raised.  Such  fraud  is  "extrinsic"  to  the  pro- 
ceeding. There  is,  as  we  have  said,  no  al- 
legation in  the  present  complaint  that  the 
plalntUFs  were  unaware  of  the  property  in 
question  as  a  part  of  the  testator's  estate, 
and  in  the  absence  of  such  an  allegation  there 
is  nothing  to  show  that  the  plaintiffs  were 
not  in  a  position  to  present  the  claim  that 
it  was  such  property. 

[I]  Whilo  the  complaint  was  opoi  to  de- 
murrer in  the  particular  mentioned,  yet  it 
is  a  particular  to  which  attention  was  not 
called  either  in  this  court  or  in  the  district 
court  It  would  not  be  Just  under  the  cir- 
cumstances that  the  judgment  on  demurrer 
be  sustained  without  the  plaintiffs'  having 
an  opportunity  to  amend  the  complaint  if 
they  can  do  so  by  averment  In  accordance 
with  the  fact  We  therefore  concur  in  the 
order  of  reTeraal  by  the  District  Court  of 
AppeaL 

SHAW,  IiAWLOB,  OLNBY,  and  SLOANB, 
JX,  concur. 
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(49  Cal.  App..  7S) 

MARIN  WATER  &  POWER  CO.  v.  TOWN 
OF  SAUSALITO.    (Civ.  3395;  8.  F.  0003.) 

(Diatriet  Court  of  Appeal,  First  District,  Di- 
Tision  1,  California.  Aug.  26,  1920.  Opin- 
ion of  Supreme  Court  in  Bank,  Denying  Hear- 
ing. Oct  25,  1920.) 

1.  Monlclpal  corporations  «S957— Proprietary 
and  not  governmental  power  exerdsed  In  ad- 
ministering water  system. 

In  administering  such  a  public  utility  as  a 
water  system,  a  munidpality  is  engaged  in  the 
exercise  of  proprietary  rather  than  govern- 
mental power. 

2.  Execution  «=>27— Right  of  mnnlclpal  cor- 
poration to  distribute  water  not  a  "fran- 
chise," subject  to  execution. 

The  right  of  a  municipality  to  distribute 
water  derived  from  its  waterworks  to  its  cus- 
tomers, and  to  make  charges  therefor,  is  not  a 
"franchise,"  within  Civ.  Code,  if  388,  889,  pro- 
viding for  sale  of  franchises  under  execution. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Fran- 
chise.} 

On  Hearing  in  Supreme  Court. 

3.  Municipal  corporations  <$=»  1 038  —  Water- 
works property  owned  by  munloipal  corpora- 
tion not  subject  to  sale  under  execution. 

Property  which  a  municipal  corporation 
holds  for  the  purpose  of  exercising  its  gov- 
ernmental powers,  or  for  the  purpose  of  exer- 
cising its  constitutional  power  to  operate  water- 
works to  supply  its  inhabitants  with  water,  or 
other  like  public  purposes,  is  not  subject  to  ex- 
ecution; but  property  which  it  holds  merely 
as  a  proprietor,  devoting  it  to  no  use  of  a 
public  character,  such  as  lands  acquired  or  held 
for  other  than  public  purposes,  and  not  in 
trust  for  public  use,  are  subject  to  execution, 
unless  some  statutory  or  constitutional  provi- 
sion forbids  it. 

Appeal  from  Superior  Court,  Marin  Coun- 
ty; Edgar  T.  Zook,  Judge. 

Action  by  the  Marin  Water  &  Power  Com- 
pany against  the  Town  of  Sausallto.  From 
an  order  recalling  and  quashing  writs  of  exe- 
cution against  defendant,  plaintiff  appeals. 
Affirmed  in  the  District  Court  of  Appeal,  and 
bearing  denied  In  Supreme  Court. 

Lillenthal,  McKlnstry  &  Baymond,  of  San 
Francisco,  for  appellant. 
O.  F.  Meldon,  of  Sausallto,  for  respondent 

BICHARDS,  J.  This  Is  an  appeal  from  an 
order  of  the  trial  court  recalling  and  quash- 
ing certain  writs  of  execution,  and  the  levies 
made  thereunder,  which  had  been  caused  to 
be  Issued  by  the  plaintiff  upon  a  nnoney  Judg- 
ment obtained  by  it  against  the  town  of  Sau- 
sallto, a  municipal  corporation,  and  which 
under  the  plaintiff's  direction  the  sheriff  had 
undertaken  to  levy  upon  the  plant  and  water- 


works owned  and  operated  by  tbe  defendant 
as  such  municipal  corporation  for  tbe  pur- 
pose of  supplying  water  to  tbe  town  and  peo- 
ple of  Sausallto,  and  also  upon  the  so-called 
franchise  of  the  said  defendant  to  use  tbe 
streets  and  highways  of  such  town  for  such 
purpose,  and  to  sell  such  water  to  the  inhab- 
itants of  Sausallto  and  Its  vicinity,  and  to 
charge  and  collect  tolls  therefor. 

Tbe  sole  question  presented  upon  the  hear- 
ing of  this  matter  in  the  trial  court  and  upon 
this  appeal  is  as  to  whether  the  municipally 
owned  waterworks  of  said  defendant  and  its 
so-called  franchise  for  supplying  water  to  Its 
people  ctin  be  made  the  subject  of  levy  and 
sale  upon  execution  issued  on  a  money  Judg- 
ment obtained  against  said  municipality. 
The  trial  court  determined  this  contention  ad- 
versely to  the  plaintiff,  and  we  are  asked  to 
reverse  Its  order  nmde  In  that  regard  upon 
this  appeal. 

[1]  In  support  of  its  contention  the  appel- 
lant urges  that.  In  undertaking  to  acquire 
and  operate  a  municipal  waterworks  system, 
the  town  of  Sausallto  Is  undertaking  to  act 
not  in  a  governmental,  but  In  a  proprietary, 
capacity,  and  that  since  it  Is  so  engaged  In 
acting  It  stands  In  respect  to  Its  liability  for 
its  debts,  and  also  in  respect  to  the  means  for 
tbe  enforcement  of  such  liability.  In  the  same 
position  as  a  private  corporation  would  stand 
If  engaged  in  a  similar  enterprise.  In  mak- 
ing this  contention  the  appellant  strongly  re- 
lies on  the  cases  of  Davouat  v.  City  of  Ala- 
meda, 149  CaL  70,  84  Pac.  760,  5  L^  B.  A,  (N. 
S.)  S36,  9  Ann.  Cas.  847,  Sbuth  Pasadena  y. 
Pasadena  Land  Co.,  152  Cal.  593,  93  Pac.  490, 
and  Marin  Water  &  Power  Ca  v.  Tovra  of 
SausaUto,  168  CaL  687, 143  Pac.  707.  It  may 
not  be  denied  that  in  each  of  these  cases  and 
in  reinject  to  the  questions  presented  for  de- 
termination therein  the  Suprene  Court  has 
committed  Itself  to  the  proposition  that  In 
administering  such  a  public  utility  as  a  wa- 
ter system  a  munclpality  is  engaged  In  the 
exercise  of  proprietary  rather  than  govern- 
mental powers,  and  hence  that  it  may  become 
liable  in  damages,  for  example,  for  injuries 
caused  through  tbe  negligence  of  its  servants 
In  the  operation  of  such  a  utility,  when  it 
would  not  otherwise  be  responsible  for  the 
acts  of  its  servants  while  occupied  In  the 
administration  of  governmental  powers. 

We  are  constrained,  therefore,  to  acc^t 
the  distinction  which  the  Supreme  Court  has 
thus  made  between  the  governmental  and 
proprietary  functions  of  municipalities,  al- 
though in  doing  so  we  are  disposed  to  give 
our  approval  to  that  portion  of  the  concurring 
opinion  of  Mr.  Justice  Shaw  in  the  case  of 
Davoust  V.  City  of  Alameda,  supra,  in  which  . 
such  a  distinction  is  declared  to  be  wholly 
fictitious,  and  apt  to  produce  embarrassing 
consequences,  if  extended  and  applied  to 
other  cases  than  those  then  before  that  court 
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We  also  desire  to  approve  and  adopt  the  lan- 
guage of  Mr.  jQBtice  Shaw  In  the  case  of  City 
of  Pasadena  r.  Railroad  Commission  of  the 
State  of  CaUfbmla,  192  Pac.  25,  decided  An- 
giut  12, 1920,  and  not  yet  [officially]  reported, 
wherein  the  learned  Justice  says: 

"It  ia  not  true  that  a  city  is  a  private  cor- 
poration when  carrying  on  a  manidpally  owned 
public  utility.  No  decision  so  holds.  All  the 
dcdriona  on  the  subject  recognize  the  fact 
that  a  dty  does  not  change  its  character  by 
engaging  in  such  enterprises.  The  entire 
course  of  reasoning  in  the  opinions  is  f  oonded 
on  the  postulate  that  such  city  retains  its 
character  as  a  municipal  corporation,  and  the 
burden  of  the  arguments  consists  of  efforts  to 
find  reasons  for  holding  it  liable  to  the  same 
extent  as  a  private  corporation  engaged  in  the 
same  service,  notwithstanding  the  fact  that  the 
city  carries  on  the  business  as  a  municipal  cor- 
poration. They  all  assume  that  such  city  ia  as 
much  a  municipal  corporation  with  respect  to 
■ncfa  business  functions  as  it  is  with  regard  to 
the  exercise  of  its  purely  governmental  pow- 
er*. The  distinction  does  not  go  to  its  cliarae- 
tcr  as  a  corporation,  bat  to  its  liabilitieB  when 
exercising  one  class  of  its  powers,  as  compared 
to  its  liabilities  in  the  exercise  of  its  func- 
tions as  a  local  governmental  agency." 


We  think  the  foregoing  language  nfay  be 
given  .pertinent  application  to  the  questions 
presented  upon  this  appeal,  since  the  elTect 
thereof  is  to  determine  that  a  municipality 
operating  a  mnnldpally  owned  water  system 
■  Is  not  the  less  a  public  corporation  while  en- 
gaged In  the  exercise  of  Its  powers.  This  be- 
ing true,  we  are  confronted  with  the  question 
as  to  whether  or  not  a  strictly  public  or  mu- 
nicipal corporation,  owning  and  operating  Its 
own  waterworks  and  system  for  supplying 
itself  and  Its  inhabitants  with  water  under 
the  powers  conferred  ui>on  It  by  the  Consti- 
tntlcMi  and  by  the  Municipal  Corporations  Act 
(I^aws  1883,  p.  93),  under  which  it  is  organ- 
ised, can  have  its  said  waterworks  and  sys- 
tem seized  and  taken  from  it  under  a  writ  of 
execution,  and  be  thus  deprived  of  the  right 
which  it  thus  possesses  and  exercises  to  sup- 
ply Its  Inhabitants  with  water.  We  are  of 
tbe  opinion  that  this  cannot  be  done,  that  the 
sections  of  the  Code  giving  creditors  6f  cor- 
iwrations  the  right  to  enforce  their  Judg- 
ments by  means  of  writs  of  execution  have 
reference  to  private  and  not  public  corpora- 
tions, and  that  a  public  corporation  does  not 
become  a  private  corporation  when  it  under- 
takes to  exercise  such  proprietary  functions 
as  the  establishment  and  operation  of  such 
pnblic  ntUities  as  waterworks  or  light  works 
or  other  activities  of  a  like  character.  In 
tlie  case  of  People  ex  rel.,  etc.,  v.  San  Joaquin 
Aerlcnlturai  Ass'n,  161  Cal.  797,  91  Pac.  740, 
it  was  hdd  that  the  property  of  a  district  ag- 
ricultural association,  while  engaged  in  car- 
rying on  the  imbUc  functions  and  activities 
tmt  which  it  was  organized  under  the  laws  of 


the  state,  could  not  be  taken  by  means  of  a 
writ  of  execution  in  the  absence  of  an  ex- 
press statute  authorizing  such  a  levy. 

In  the  case  of  Tulare  Irrigation  District  T. 
Collins,  154  Cal.  440,  97  Pac  1124,  It  was  held 
that  an  Irrigation  district,  organized  under 
the  statutes  authorizing  the  formation  and 
conduct  of  such  districts,  was  a  public  cor- 
poration holding  and  using  its  property  as 
such  for  a  public  use,  and  that  its  said  prop- 
erty, while  so  devoted  to  such  use,  could  not 
be  made  the  subject  of  such  levy  and  sale 
upon  execution  at  the  instance  of  a  private 
creditor.  To  like  efCect  Is  Denicke  v.  Santa 
Clara  Agricultural  Ass'n,  9  Cal.  App.  228,  98 

Pac  ear. 

We  are  satisfied  that  a  like  reasoning  is  to 
be  applied  to  the  facts  of  the.  case  at  bar. 
The  town  of  Sansallto,  as  a  public  corpora- 
tion, is  engaged  through  its  waterworks  and 
system  in  administering  a  public  use  under 
the  express  authority  of  the  Constitution  and 
of  the  Municipal  Corporations  Act  under 
which  it  was  organized.  To  permit  a  private 
creditor  of  such  public  corporation  to  levy 
an  execution  upon  its  said  property  while  so 
devoted  to  public  use  would  be  in 'effect  to 
permit  such  private  creditor  by  such  means 
to  nullify  the  provisions  of  the  Constitution 
which  Invest  it  with  such  powers  and  terms 
of  the  Municipal  Corporations  Act  by  virtue 
of  which  it  is  undertaking  to  exercise  the 
same. 

[2]  It  is  further  contended  by  the  appel- 
lant herein  that  the  right  which  the  de- 
fendant as  a  municipal  corporation  possesses 
to  distribute  the  water  derived  from  its 
waterworks  by  means  of  its  distributing  sys- 
tem to  its  customers,  the  water  users  of  said 
town  and  its  vicinity,  and  to  make  charges 
therefor,  is  a  franchise,  which  may  be  seized 
and  sold  under  execution  under  sections  S88 
and  389  of  the  Civil  Code.  While  It  may 
be  conceded  that  the  grant  to  a  private  cor- 
poration of  the  ri^t  to  exercise  such  func- 
tions as  that  of  suppljring  water  to  a  body 
of  customers  for  a  consideration  in  the  way 
of  tolls  would  be  a  franchise  under  the  ac- 
cepted definition  of  that  term,  we  do  not 
think  such  definition  is  to  be  extended  to 
similar  powers  and  activities,  when  the  same 
are  being  exercised  by  a  public  corporation 
by  virtue  of  the  powers  possessed  by  it  under 
the  Constitution  and  laws  of  the  state.  It ' 
Is  true  that  in  one  of  the  caste  from  which 
excerpts  were  quoted  in  the  case  of  Davoust 
V.  City  of  Alameda,  supra,  similar  proprieta- 
ry functions  of  a  municipality  were  referred 
to  as  a  franchise ;  but  we  do  not  understand 
that  the  Supreme  Court  of  this  state  became 
thus  committed  to  such  an  extended  defini- 
tion of  that  term.  Nor  do  we  think  it  can 
be  rightly  extended  to  such  powers  and  func- 
tions when  exercised  by  a  public  corporation 
within  the  domain  of  its  sovereignty  and 
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onder  the  antfaoiltj  and  powen  with  which 
it  is  invested  as  such  public  corporation  by 
the  Constitution  and  laws  of  the  state. 
Neither  do  we  think  that  sections  388  and 
880  of  the  CMI  C!ode  can  be  held  to  have 
application  to  such  pnbllc  uses,  for  the  rea- 
son that  to  permit  the  right  of  a  dty  or  town 
to  deUver  water  or  light,  or  any  like  com- 
modity to  Its  inhabitants,  to  be  made  the 
subject  of  sale  under  execution  at  the  in- 
stance of  a  prlTate  creditor  would  be  to  not 
only  Interfere  and  destroy  its  exercise  of  this 
public  use,  but  would,  amount  to  Its  transfer 
through  such  sale  to  private  persons,  con- 
trary to  the  Constitution  and  legislative  in- 
tent by  which  such  corporations  were  in- 
vested with  the  powers  to  establish  manldpal 
waterworks  and  similar  public  utilities  and 
to  serve  their  people  with  these  commodities. 
It  seems  dear  that  these  rights  of  the  mn- 
nldpallty,  whether  properly  designated  as  a 
franchise  or  not,  cannot  be  made  the  sub- 
ject of  a  sale. 

For  the  foregoing  reasons,  we  are  of  the 
opinion  that  the  Judgment  should  be  affirm- 
ed ;   and  it  is  so  ordered. 

We  concur:  WASTB,  P.  J.;  WELCH, 
Judge  pro  tern. 

Opinion  of  Supreme  Court  in  Bank,  Denying 
Hearing. 

PER  CUBIAM.  [3]  In  denying  a  rehear- 
ing in  this  case  we  think  it  proper  to  say 
that  we  do  not  entirely  approve  the  reason- 
ing of  the  opinion  of  the  District  Court.  A 
dty  is  never  other  than  a  public  corporation, 
whether  ezerdsing  Its  governmental  powers, 
or  other  powers,  in  the  operation  of  public 
utilities,  or  acting  in  the  quiescent  state  of  a 
property  owner.  The  fact  that  it  is  a  public 
corporation  does  not  determine  the  question 
whether  or  not  its  property  Is  subject  to  exe- 
cution. The  true  rule  is  that  the  property 
which  it  holds  for  the  purpose  of  exerdslng 
its  governmental  powers  or  for  the  purpose 
of  exerdslng  its  constitutional  power  to  oper- 
ate waterworks  to  supply  its  inhabitants 
with  water  or  other  like  public  purposes  Is 
not  subject  to  execution;  the  reason  bdng 
that  to  subject  it  to  sale  would  interfere 
with  the  exerdse  by  the  dty  of  some  of  the 
powers  for  which  it  was  organised.  On  the 
other  hand,  property  which  it  holds  merely 
as  a  proprietor,  devoting  it  to  no  nse  of 
a  public  character,  audi  as  lands  acquired 
or  hdd  for  other  than  public  purposes  and 
not  in  trust  for  public  use,  is  subject  to 
execution,  unless  some  statutory  or  consti- 
tutional provision  forbids  it  Holladay  v. 
Friable,  16  Cal.  630;  Wheder  v.  MUler,  16 
Cal.  124.  The  property  here  proposed  to  be 
taken  in  execution  was  used  for  public  pur- 
poses and  was  necessary  therefor,  and  hence 
it  comes  within  the  dasses  first  described. 


(21  Ariz.  S06) 
TWOHY  BROS.  CO.  V.  KEPON.    (No.  ISiSw) 

(Supreme  Court  of  Arizona.    Nov.  24,  1920.) 

1.  Explosives  «=»I2— Miner,   warned  of  Mast, 
held  guilty  of  oentributory  negllgenoe. 

Where  plaintiff,  an  experienced  miner,  in- 
jured while  following  a  trail,  by  a  blast  on 
right  of  way  being  constructed  by  defendant, 
heard  and  nnderstood  the  word  "Fire,"  and 
immediately  got  into  a  safe  position  behin?  a 
wagon,  but  then  in  two  or  three  minutes  pro- 
ceeded on  his  way  in  the  open  until  the  ex- 
plosion occurred,  five  or  six  minutes  after  the 
warning,  he  was,  under  the  facts,  as  a  matter 
of  law  gnilty  of  contributory  negligence. 

2.  Negligence  <8=3l36(26)  —  Qnestlon  of  con- 
tributory negligence  for  oourt. 

Where  the  whole  testimony  and  aQ  legiti- 
mate inferences  therefrom  show  injury  to  one 
by  reason  of  bis  own  want  of  ordinuy  eare, 
his  negligence  is  for  the  court 

Appeal  from  Superior  Court,  Xavapal 
County;  John  J.  Sweeney,  Judge. 

Action  by  Peter  Kepon  against  the  Twohy 
Bros.  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Beversed,  with  direc- 
tions to  dismiss  complaint 

Bichard  R  Sloan  and  O.  B.  Holton,  both  of 
Phoenix,  Geo.  W.  Nilsson,  of  Prescott,  and 
B.  G.  Scott,  of  Phoenix,  for  appellant 

P.  C.  Struckmeyer,  «f  Phoenix,  and  B.  B. 
Westervelt,  of  Prescott  for  appellee. 

BAEEB,  J.  This  action  was  brought  to 
recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  on  the  24th  day  of 
December,  1918,  he  having  been  struck  by  a 
stone  that  came  from  a  blast  set  off  by  the  de- 
fendant The  gravamen  of  the  complaint  was 
negligence,  and  the  breach  of  duty  alleged 
against  the  defendant  was  its  failure  to 
give  plaintiff  any  notice  or  warning  of  the 
blast.  The  charge  is  coudied  in  the  fcdlowlng 
language: 

"The  defendant  without  any  notice  or  warn- 
ing to  the  plaintiff,  caused  or  permitted  a  high 
charge  of  said  gunpowder,  dynamite,  blasting 
powder,  or  other  high  explosive  to  be  dis- 
charged." 

The  defendant's  answer  denied  eadi  and 
every  allegation  in  the  complaint,  setting 
forth  n^Ugence  on  the  part  of  the  defendant 
and  affirmatively  alleged  that  plaintiff's  in- 
juries were  the  direct  result  of  bis  own 
cardess  and  negligent  act  At  the  dose 
of  all  the  evidence  in  the  case  the  defendant 
moved  the  court  for  a  directed  verdict  but 
the  oourt  denied  the  motion.  This  was  error. 
The  undisputed  testimony,  without  oonfiict. 
establishes  the  following  facts: 

That  at  the  time  of  the  acddent  the  de- 
fendant Twohy  Bros.  Company,  was  en- 
gaged In  the  construction  of  a  railroad  road- 
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bed  for  the  ITnlted  Verde  Tunnel  Smelter 
Ballroad  Company  near  the  town  of  Jerome, 
Ya-mpal  cotmty,  Ariz.;  that  In  the  construc- 
tion of  the  roadbed  it  was  necessary  for  the 
company  to  carry  on  blasting  operations, 
which  the  comi>any  was  doing  when  the  ac- 
cident happened;  that  between  4  and  5 
o'clock  on  the  day  of  the  accident  the  plain- 
tiff, Peter  Kepon,  and  one  Mike  Radch,  were 
returning  from  work  at  a  lime  quarry,  some 
distance  from  the  town  of  Jerome,  to  their 
homes  in  said  town,  orer  a  trail  which  pass- 
ed in  the  vicinity  of  a  All  and  culvert  being 
made  by  the  defendant,  known  as  the  600- 
fbot  level;  that  this  trail  was  on  land  owned 
by  the  United  Verde  Copper  Mining  Company, 
and  was  used  by  men  onployed  by  the  United 
Verde  Oopper  Company  In  going  to  and  from 
work  at  the  lime  quarry  and  other  places; 
that  when  the  plaintiff  reached  a  point  on 
the  trail  about  60  feet  from  a  dump  wagon 
near  tlie  trail,  and  about  600  feet,  more  or 
leas,  from  the  fill  or  culvert  above  mentioned, 
he  heard  some  one  cry  "Fire"  once  or  twice; 
that  it  was  five  or  six  minutes  from  the  time 
be  heard  the  cry  of  "Fire"  until  the  explosion 
occurred;  that  he  and  the  said  Badch  got 
behind  the  dump  wagon,  and  stayed  there 
for  two  or  three  minutes;  that  the  plaintiff 
left  the  wagon,  and  had  gone  160  to  200  feet, 
wlien  the  explosion  occurred,  and  he  was 
■truck  in  the  foot  by  a  rock;  that  plaintiff 
at  the  time  of  the  accident  was  88  years  old, 
and  had  been  engaged  In  the  mining  business 
since  he  was  18  years  old,  and  had  a  great 
deal  of  experience  in  handling  dynamite  and 
other  explosives,  and  that  he  was  familiar 
with  the  work  being  carried  on  by  the  de- 
fendant at  the  place  of  the  accident,  and 
knew  that  they  were  doing  blasting  at  that 
place,  and  knew  the  cry  of  "Fire"  was  the 
warning  of  an  impending  blast. 

In  Shearman  &  Redfield  on  the  Law  of  Neg- 
Usence,  voL  8,  par.  688a,  it  is  said: 

"Of  coarse,  a  person  who  la  warned  that  a 
blast  is  about  to  be  made  cannot,  volnntarily 
remain  in  a  place  of  danger  without  losing  his 
right  of  action  if  injured"— citing  Sullivan  v. 
Dunham,  10  App.  Div.  438,  41  N.  Y.  Supp. 
1083;  Graets  v.  McEenzle,  9  Wash.  686,  85 
Pac.  377. 

[1]  Certainly,  If  he  cannot  voluntarily  re- 
main in  a  place  of  danger  after  being  warned, 
without  losing  bis  right  of  action,  if  injured, 
be  cannot  voluntarily  leave  a  place  of  safe- 
ty, after  being  warned,  and  go  to  a  place  of 
danger,  and  recover.  If  injured.  The  plaln- 
tiil  was  a  miner  of  a  great  deal  of  experience 
In  handling  dynamite  and  other  explosives, 
and  was  familiar  with  blasting;  he  heard 
tlie  cry  of  "Fire,"  and  well  understood  the 
Import  and  meaning  of  the  warning,  and  Im- 
mediately wmt  to  a  place  of  safety  behind 
tbe    wagon.      He    remained    there    a    few 
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brief  moments,  and  then  voluntarily  left  the 
place  of  safety,  and  went  out  into  the  open, 
and  was  injured  by  the  explosion,  which  oc- 
curred within  five  or  six  minutes  from  the 
time  the  warning  was  given.  The  peril  of 
going  out  into  the  open  must  have  been  ob- 
vious to  any  man  of  ordinary  intelligence, 
much  more  so  to  an  experienced  miner  famil- 
iar with  blasting,  yet  the  plaintiff  of  his  own 
accord  chose  to  abandon  his  secure  position 
and  challenge  the  danger  by  which  he  was  In- 
jured. The  defendant  was  not  required  to 
take  better  care  of  the  plaintiff  than  the 
plaintiff  took  care  of  himself.  Indisputably 
the  cause  of  his  Injury  was  his  own  negli- 
gence. 

[2]  A  case  far  less  clear  would  suffice  for 
the  dismissal  of  the  complaint  It  is  apparent 
upon  the  record  that  the  plaintiff  was  time- 
ly warned  of  the  Impending  blast,  and  that 
his  Injury  was  due  to  his  own  negligence  and 
reckless  act;  hence  he  could  not  recover. 
Where  the  whole  testimony  and  all  legiti- 
mate inferences  therefrom  show  that  plaintiff 
was  injured  by  reason  of  his  own  want  of 
ordinary  care,  the  question  of  Ms  negligence 
is  for  the  court,  and  not  for  the  determina- 
tion by  the  Jury.  Calumet  &  Arizona  Mining 
Co.  V.  Gardner,  187  Pac.  563. 

The  Judgment  is  reversed,  with  directions 
to  dismiss  the  complaint 

CUNNINGHAM,  a  J.,  and  BOSS.  J„  coa- 
cur. 


(21  Aril.  810) 
NAVAJO-APACHE  BANK  &  TRUST  CO.  v. 
WILLIS  St  ai.    (No.  1792.) 

(Supreme  Court  «f  Arizona.    Nov.  24,  1920.) 

1.  Bills  asd  notes  «s>338— Only  holders  In  dne 
course  protected  against  origiaal  fraud. 

If  a  note  is  originally  obtained  by  fraud, 
holders  thereof  are  entitled  to  the  benefit  of 
the  rule  protecting  a  bona  fide  holder  only 
when  they  have  poichased  in  good  faith,  in  the 
uanal  course  of  business,  before  maturity,  for 
full  value,  and  without  notice  of  facts  affecting 
the  paper's  validity. 

2.  Bills  and  notes  ®=»49l  —  Proper  procedure 
In  action  on  note  defended  for  fraud  In  pro- 
ourement  stated. 

In  an  action  on  a  note,  defended  on  the 
ground  of  fraud  in  its  original  procurement 
the  proper  method  of  procedure  is  for  plaintiff 
to  produce  the  note,  prove  the  indorsements 
and  the  making,,  and  rest  thus  establishing  a 
prima  facie  case,  and  for  the  time  being  his 
own  title  and  right  to  recover,  whereupon  de- 
fendant should  be  permitted  to  prove  his  de- 
fense of  fraud,  when  it  becomes  necessary  for 
plaintiff  to  prove  he  is  a  bona  fide  holder  for 
value  before  maturity. 
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3.  Blllt  and  note*  «=3497(5)  —  Holder,  on 
question  of  fraud,  required  to  show  It  was 
holder  In  due  oourse. 

Where  the  proof  offered  on  behalf  of  mak- 
ers and  indorser  of  the  note  in  snit  was  suf- 
ficient to  go  to  the  jary  on  the  question  that 
the  note  -was  fraudulently  obtained,  plaintiff 
holder  was  required  to  show,  not  only  that 
it  was  a  holder  for  value,  but  that  it  had  no 
knowledge  or  notice  of  the  fact  the  note  had 
been  wrongfully  obtained,  or  facts  from  which 
the  fact  that  it  had  no  notice  of  the  fraud  was 
inferable- 

4.  Principal  and  agent  <s=a  1 77  (3)— Knowledge 
and  notice  of  agent  In  regard  to  note  Im- 
puted to  principal. 

If  the  party  who  obtained  a  note  from  de- 
fendants was  Uie  agent  of  plaintiff  bank  in  the 
transaction,  his  knowledge  and  notice  of  the 
infirmity  of  fraud  in  the  note  would  be  imputed 
to  plaintiff  bank. 

5.  Principal  and  agent  «=322(l)  —  Fact  of 
agenoy  not  provable  iiy  declarations  of  al- 
leged agent. 

In  a  bank's  action  on  a  note  procured  from 
defendant  makers  and  indorser  by  one  who 
claimed  to  be  acting  as  the  bank's  agent,  tes- 
timony for  defendants  that  such  party  de- 
dared  he  was  such  agent  held  Incompetent. 

Appeal  from  Superior  Court,  Xavajo  Coun- 
ty; J.  B.  Crosby,  Judge. 

Action  by  the  Navajo-Apache  Bank  &  Trust 
Company,  a  corporation,  against  B.  A.  Willis 
and  others.  From  a  Judgment  for  defend- 
ants, and  from  an  order  denying  a  new  trial, 
'plaintiff  appeals.  Beversed,  and  new  trial  or- 
dered. 

C.  W.  Jordan,  of  Holbrook,  for  appellant 
Tborwald  Larson,  of  Holbrook,  for  appel- 
lees. 

BAEEB,  J.  This  action  was  brought  by 
the  plaintiff,  Navajo-Apache  Bank  &  Trust 
Co.,  to  recover  the  sum  of  $1,126  on  a  prom- 
issory note  made  by  the  defendants,  B.  A. 
Willis,  A.  M.  Willis,  and  Angus  L.  WlUls, 
to  the  order  of  one  Thos.  L.  Matklns,  Jr^ 
and  Indorsed  by  him  to  the  plaintiff.  The  an- 
swer of  the  defendants,  among  other  thlng^s, 
sets  up  that  the  .note  was  obtained  by  fraud. 
The  verdict  and  Judgment  was  for  the  de- 
fendants. 

[1]  If  a  note  Is  originally  obtained  by 
fraud,  holders  of  such  paper  are  entitled  to 
the  benefit  of  the  rule  protecting  a  bona  fide 
holder  only  when  they  have  purchased  such 
paper  In  good  faith.  In  the  usual  course  of 
business,  before  maturity,  for  full  value,  and 
without  notice  of  any  facts  affecting  the  va- 
lidity of  the  paper. 

[2]  The  proper  method  of  procedure  in  a 
case  like  the  one  at  bar  is  for  the  plaintiff 
to  produce  the  note,  prove  the  Indorsements 
and  the  making  of  the  note,  and  rest,  there- 
by establishing  a  prima  facie  case,  and  for 


the  time  being  his  own  title  and  right  to 
recover,  and  the  defendant's  liability.  The 
defendant  should  then  be  permitted  to  prove 
his  defense  of  fraud,  if  he  can,  and  it  is  then 
necessary  for  the  plaintiff  to  prove  that  he 
is  a  bona  fide  holder  of  the  note  for  value 
before  maturity. 

[3]  We  think  the  proofs  on  the  part  of  the 
defendants  made  out  a  case  sufficient  to  go 
to  the  Jury  upon  the  question  that  the  note 
in  suit  was  fraudulently  obtained.  This  be- 
ing so,  the  plaintiff  was  required  to  show,  not 
only  that  it  was  a  holder  for  value,  but  that 
it  had  no  knowledge  or  notice  of  the  fact 
that  the  note  had  been  wrongfully  obtained, 
or  facts  from  which  the  fact  that  it  had  no 
notice  of  the  fraud  was  inferable  Bev. 
Stats.  Ariz.  1913,  I  4201;  Navajo-Apache 
Bank  &  Trust  Co.  v.  Wakefield,  20  Ariz.  836, 
180  Pac.  629;  Lentz  t.  Landers,  185  Pac. 
821. 

[4,  (]  The  plaintiff  gave  testimony  tending 
to  d>ow  that  the  note  was  acquired  by  the 
bank  in  the  ordinary  course  of  business  and 
for  full  value  before  maturity,  without  notice 
of  any  fact  or  facts  affecting  the  validity  of 
the  paper.  The  defendants  attempted  to  re- 
but the  proof  of  good  faith  on  the  part  of 
the  plaintiff  in  taking  the  note  by  showing 
that  one  T.  Q.  Norris  obtained  the  paper  from 
them  by  fraudulent  representation,  and  that 
In  such  transaction  he  claimed  to  be  acting 
as  plaintiffs  agent — ^that  is,  he  declared  that 
he  was  such  agent  The  plaintiff,  in  due 
time,  objected  to  the  testimony,  on  the 
ground  that  the  agency  of  Norris  could  not 
be  proven  by  his  own  declarations.  The  ob- 
jection was  overruled,  and  the  testimony  was 
given  as  stated.  Of  course.  If  Norris  was 
the  plaintiff's  agent  In  the  transaction,  his 
knowledge  and  notice  would  be  imputed  to 
the  plaintlfl.  These  declarations  were  not 
competent  The  fact  of  agency  cannot  be 
proved  by  the  declarations  of  the  alleged 
agent.  In  31  Cyc.  1652,  the  rule  Is  stated 
(dtlng  many  authorities)  to  be:    . 

"The  declarations  of  an  alleged  agent  are 
not  admissible  against  the  alleged  principal  to 
prove  the  fact  of  his  agency.  Neither  are  the 
declarations  of  an  agent  admissible  against 
the  principal  to  show  the  extent  of  his  authori- 
ty as  such  agent  The  agency  must  be  proved 
by  other  evidence  before  his  acts  and  state- 
ments can  be  shown  against  the  principal.  At 
best  such  dedarations  are  mere  hearsay.  The 
rule  applies  equally  to  oral  statements  of  tlie 
agent  and  to  written  statements,  contained 
in  letters,  letter  heads,  receipts,  or  other  docu- 
ments, implying,  admitting,  or  claiming  author- 
ity to  act  as  agent  in  the.  negotiations  with  the 
third  person." 

The  proposition  Is  too  clear  to  be  snccees- 
fnlly  disputed  that  the  burden  was  on  the 
defendants  to  establish  the  agency  of  Norris 
by  proof  other  than  his  own  declarations 
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(2  Jon«s,  Et.  par.  256;  Cyc.  supra),  and  the 
record  la  bare  of  any  other  testimony  tending: 
to  prove  snch  agency.  As  the  case  Is  here 
presented,  there  Is  nothing  to  obviate  the  er- 
roneous mllng.  Snch  evidence  must  have  In- 
fluenced the  Jury  In  passing  on  the  question 
of  Norrls's  agency,  and  for  that  purpose  It 
was  wholly  Incompetent 

For  the  error  of  admitting  ha  evidence  the 
declarations  referred  to,  without  considering 
anything  elae  In  the  case,  the  Judgment  and 
order  must  be  reversed  and  a  new  trial  or- 
dered ;  costs  to  abide  the  event. 

CUNNINGHAM,  a  J.,  and  EOSS,  J.,  con- 
car. 


(21  Ariz.  S13) 

DE  WOODY  V.  STATE. 


(No.  482.) 


(Snpreme  CkMirt  of  Arlsona.    Nov.  24,  1920.) 

1.  Homlolde  «s> 1 63 (2)— Evidence  of  good  char- 
acter of  deceased  Inadmissible  unless  at- 
tacked. 

In  a  proaecution  for  homicide,  evidence  to 
prove  the  good  character'  of  the  deceased  is 
not  competent  unless  that  character  is  at- 
tacked, but  where  the  defense  pats  the  char- 
acter of  deceased  as  a  quarrelsome,  violent, 
or  dangerons  man  In  issue,  the  state  may  sup- 
port such  character  by  proof  that  he  was  a 
peaceaUe,  ipilet,  and  law-abiding  man. 

2.  Homidde  <S=3l63(2)— Attack  oa  deceased's 
character  need  not  be  direct  to  aathorlze  evi- 
dence In  support. 

In  a  prosecution  for  homicide,  it  Is  not 
necessary  that  the  character  of  deceased  be  di- 
rectly attacked  by  defendant  by  evidence  as  to 
his  general  reputation  to  render  admissible  on 
behalf  of  the  state  evidence  of  his  good  char- 
acter. 

3.  Kloffliclde«=9l88(7)— Defendant's  version  of 
quarrels  held  not  to  permit  sapport  of  de- 
ceased's character. 

In  a  prosecution  for  homicide,  where  self- 
defense  was  urged,  and  the  state  bad  intro- 
dnced  evidence  of  previous  quarrels,  testimony 
by  defendant  giving  his  version  of  those  quar- 
rels, in  which  he  stated  that  deceased  was  ex- 
cited and  unreasonable  and  kept  getting  mad- 
der, was  not  an  attack  on  the  character  of  de- 
ceased which  will  permit  the  state  to  introduce 
evidence  that  deceased  was  a  peaceable  and 
lAW-abiding  citizen. 

4.  Homicide  «:7>I88(7)— Claim  of  self-defense 
does  not  alone  Justify  support  of  deceased's 
obaraotor. 

The  fact  that  defendant,  accused  of  homi- 
cide, claims  self-defense  against  an  attack  by 
deceased,  is  not  in  itself  sufficient  to  au- 
thorize the  state  to  Introduce  evidence  of  de- 
ceased's reputation  as  a  peaceable  and  law- 
abiding  citizen. 


S.  Homicide  «=9338(l)  —  Ernmoona  admlssloa 
of  evidence  sapporttng  deoeasad's  oharaotor 
reversible. 
Where  the  court  erroneously  permitted  the 
state  to  introduce  in  rebuttal  evidence  of  the 
reputation  of  deceased  as  a  peacable  and  law- 
abiding  citizen,  the  Supreme  Court  cannot  pre- 
sume that  such  evidence  had  no  influence  on 
the  deliberations  of  the  jury,  bnt  must  hold  the 
admission  of  sudi   evidence  to  be   reversible 
error. 

Appeal  from  Superior  Court,  Pima  County; 
Samuel  L.  Pattee,  Judge. 

Ben  T.  De  Woody  was  convicted  of  mur- 
der in  the  flrst  decree,  and  he  appeals.  Re- 
versed, and  new  trial  ordered. 

Hill  &  Wlnsett,  of  Tucson,  for  appellant 
Wiley  E.  Jones,  Atty.  Gen.,  C.  M.  Gandy, 

Asst   Atty.   Gen.,  and   Kirk  T.   Moore,  Co. 

Atty.,  and  Geo.  O.  HUzlnger,  Asst.  Ca  Atty., 

both  of  Tucson,  for  the  State. 

BAKEB,  J.  The  defendant,  Ben  T.  De 
Woody,  was  complained  against,  tried,  and 
convicted  of  murder  in  the  first  degree  for 
killing  George  W.  Bumfleld,  Jr.,  by  shooting 
him  with  an  automatic  pistol,  and  was  eea- 
tenced  to  life  imprisonment  and  appeals. 
The  defendant,  at  the  trial.  Justified  his  ac- 
tions under  the  plea  of  self-defense.  He 
testified  that  when  he  was  in  the  act  of  ahov- 
eUng  dirt  from  an  irrigating  ditch  the  de- 
ceased approached  him.  In  an  angry  manner, 
and  said,  "If  you  do  that  I  will  kill  you, 
damn  you,  I  will  shoot  you,"  at  the  same 
time  making  a  gesture  with  his  right  hand 
as  if  to  draw  a  gun  from  his  hip  pocket,  and 
the  defendant,  believing  that  his  life  was  in 
imminent  danger  at  the  hands  of  the  de- 
ceased, fired  three  shots  at  the  deceased,  two 
which  took  effect  one  in  the  head  and 
the  other  in  a  vital  part  of  the  body.  Death 
seems  to  have  been  Instantaneous. 

In  the  view  we  take  of  the  case  we  do  not 
think  it  necessary  to  discuss  the  general  evi- 
dence or  recite  all  the  various  tacts  of  the 
case;  neither  will  It  be  necessary  to  consid- 
er all  of  the  assignments  of  error  that  have 
been  argued  in  the  briefs,  since  only  one  of 
these  assignments  possesses  any  merit 

The  state,  in  rebuttal  of  the  defendant's 
case,  was  allowed  to  Introduce  evidence  of 
the  good  character  of  the  deceased  for  peace 
and  quietude.  On  the  part  of  the  defendant 
it  Is  urged  that  the  good  character  of  the 
deceased  was  not  admissible  because  no  at- 
tack thereon  had  been  made  by  the  defendant, 
and  on  the  part  of  the  state  it  is  argued  that 
the  testimony  was  competent  and  admissible 
In  view  of  the  testimony  of  the  defendant 
that  the  deceased  had  quarreled  with  him 
upon  two  or  more  occasions  prior  to  the 
homicide  without  any  Just  cause,  and  for  the 
purpose  of  rebutting  the  presumption  raised 
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bj  rach  erldenoe  that  the  deceased  wu  a 
qaarrelsome  and  turbulent  man. 

[1]  The  general  rule  in  homicide  cases  nn- 
doabtedly  Is  that  it  is  not  competent  to  in- 
troduce evidence  for  the  purpose  of  proving 
the  good  character  of  the  deceased  until  his 
character  has  been  assailed. 

"The  good  cbaracter  of  the  deceased  is  not 
a  subject  of  proof  in  a  prosecution  against  an- 
other for  killing  him  where  his  character  had 
not  been  attacked  by  the  defense."  Whar- 
ton on  Homicide  (3d  Ed.)  par.  288. 

In  21  Ojc  907,  it  ia  said: 

"Ordinarily  the  character  or  reputation  of 
the  deceased  person  is  not  involved  in  the  is- 
sue of  mnrder,  and  proof  relative  thereto  is 
generally  inadmissible." 

Tbe  text  Is  supported  by  numerous  decided 
cases:  Bowles  v.  Commonwealth,  103  Va. 
816.  48  S.  B.  527;  Blocker  v.  State,  61  Tex. 
Or.  B.  413,  136  S.  W.  130;  Worley  ▼.  State, 
138  Ga.  336,  75  S.  B.  240;  State  v.  Eddon, 
8  Wash.  292,  36  Pac.  139;  Davis  v.  People, 
114  lU.  86,  29  N.  B.  192;  Kelly  v.  People, 
229  lU.  81,  82  N.  B.  198,  12  L.  B.  A.  (N.  S.) 
1169,  11  Ann.  Cas.  226;  Thomas  v.  People, 
67  N.  I.  218;  State  v.  Potter,  13  Kan.  414; 
State  ▼.  Reed,  260  Mo.  379,  157  S.  W.  316; 
Chllders  v.  Connnonwealth,  181  Ky.  440,  171 
S.  W.  149. 

[2]  It  1»  to  be  observed,  however,  that 
when  tbe  defense  in  a  prosecution  for  homi- 
cide pats  the  character  of  the  deceased  as  a 
quarrelsome,  turbulent,  or  violent  and  dan- 
gerous man  In  issue,  the  state  may  support 
it  by  proofs  that  the  deceased  was  a  peace- 
able, quiet,  and  law-abiding  man.  Wharton 
on  Homicide  (3d  Ed.)  par.  269.  Furthermore, 
tbe  attack  on  tbe  character  of  the  deceased 
need  not  be  direct  as  to  bis  general  reputa- 
tion to  render  admissible  evidence  of  his  good 
cbaracter  on  tbe  part  of  the  state.  It  is  im- 
material in  what  manner  the  attack  is  made, 
whether  by  evidence  of  general  reputation  or 
by  any  other  species  of  evidence.  If  the  is- 
sue is  rai^d  by  the  defense  at  all,  tbe  state 
may  meet  it  by  evidence  of  general  reputa- 
tion as  to  good  character.  Wharton  on  Homi- 
cide (3d  Ed.)  par.  270 ;  People  v.  Gallagher, 
174  N.  T.  505,  66  N.  B.  1113,  affirming  75 
App.  Div.  39,  78  N.  T.  Supp.  6.  No  general 
mle  can  be  laid  down  for  the  determination 
of  what  will  be  held  to  constitute  an  attack 
by  the  defendant  on  the  character  of  tbe  de- 
ceased so  as  to  "open  tbe  door"  for  rebuttal 
on  behalf  of  tbe  state,  but  each  case  must 
be  decided  according  to  its  own  circumstances 
or  facts.  13  B.  C.  L.  par.  219,  p.  917;  Kelly  v. 
People,  supra. 

Coming  back  to  the  concrete  facts  of  the 
case,  the  state  in  its  case  in  ctalef  introduced 
evidence  tending  to  show  a  number  of  quar- 
rels, more  or  less  violent  in  their  cbaracter, 


between  tbe  deceased  and  die  defendant, 
growing  out  of  business  affairs.  Tbe  tend- 
ency of  the  testimony  in  respect  to  these 
quarrels  was  to  show  that  the  defendant  was 
In  the  wrong ;  that  he  promised  to  turn  over 
some  pay  checks  which  he  held  for  the  pur- 
pose of  liquidating  tbe  joint  indebtedness  of 
himself  and  the  deceased,  which  they  had  in- 
curred in  tbe  purchase  of  a  store,  etc.,  and 
that  he  refused  to  do  so,  claiming  that  he  had 
made  no  such  agreement;  that  he  refused  to 
comply  with  bis  promise,  as  claimed  by  tbe 
deceased,  to  lease  or  rent  a  piece  of  land  to 
the  deceased ;  that  tbe  wife  of  the  defendant 
took  some  $40  from  tbe  cash  drawer  of  tbe 
store  In  payment  of  several  sacks  of  beans, 
such  amount  being  In  excess  of  the  sum 
justly  due  or  payable.  The  defendant,  on 
taking  the  stand  In  his  own  behalf,  give  tes- 
timony tending  to  explain  the  cause,  of  tbe 
quarrels  between  himseK  and  the  deceased 
which  bad  been  brought  out  by  the  state  and 
Justifying  himself.  He  gave  his  version  of 
the  quarrels,  and  in  so  doing  he  stated  sub- 
stantially that  tbe  deceased  kept  "quarreling" 
and  "fussing"  with  falm  about  the  pay 
checks,  that  he  would  approach  the  defend- 
ant In  a  very  ugly  manner  and  ugly  way 
about  the  checks  every  morning  when  the 
defendant  went  to  open  the  store  and  sweep 
It  out,  and  every  evening  when  he  would  go 
in  the  store,  after  working  hours,  that  the 
deceased  was  excited  and  would  not  listen  to 
reason,  and  when  tbe  defendant  attempted  to 
show  bim  where  he  was  unreasonable  he 
would  not  listen,  but  got  all  the  "madder." 

[3]  The  question    therefore   for    decision 
Is:     Was    the   evidence   of  the   defendant, 
giving    bis    version    of    tbe    quarrels .  and 
tending    to    show   that    the    deceased    was 
the  aggressor  and  acting  in  an  ugly  man- 
ner   and    way    during    the    quarrels,    and 
would  not  listen  to  reason,  but  grew  madder, 
such  an  assault  on  tbe  cbaracter  of  the  de- 
ceased as  would  permit  tbe  state  to  Introduce 
rebutting  testimony  of  his  good  character? 
We  think  not    Evidently  this  testimony  was 
not  intended  to  and  did  not  reflect  on  the  gen- 
eral character  of  the  deceased  as  to  quarrel- 
someness, turbulence,  or  violence,  but  only  as 
to  bis  manner  and  demeanor  toward  tbe  de- 
fendant during  tbe  quarrels.    The  testimony 
was  not  introduced,  and  It  was  not  admissible 
to  prove  general  reputation,  and  tbe  circum- 
stances of  111  temper  exhibited  by  the  de- 
ceased and   testified   to  did   not  show   or 
tend  to  show  that  the  deceased's  cbaracter  for 
peace  and  quiet  was  bad.    Tbe  full  scoi>e  or 
effect  of  the  testimony  was  only  to  show 
that  the  two  men  fell  out  and  quarreled  over 
a  business  matter,  and  one  exhibited  bad  tem- 
per and  ugly  conduct.    This  he  might  do  and 
yet  not  be  a  quarrelsome,  turbulent,  or  violent 
man.   Certainly  it  must  be  conceded  that  tlie 
defendant  had  the  right  to  give  his  version 
of  the  quarrels,  wblcb  the,  state  bad  already 
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pot  in  evidence  against  him,  and  It  la  d<^g 
■o  some  acrlmonlona  doneanor  or  condnct  of 
the  deceased  was  made  to  appear  It  cannot 
be  jnstly  and  reasonably  said  that  an  attack 
on  the  character  of  the  deceased  had  been 
made  in  the  sense  >that  the  state  could  in- 
troduce proof  of  good  character  In  rebuttal. 
[4]  It  is  suggested  In  the  brief  of  counsel 
for  the  state  that,  since  the  defendant  reUed 
on  the  doctrine  of  self-defense,  for  tliat  rea- 
son alone  the  state  could  introduce  proof  of 
the  good  character  of  the  deceased  In  rebut- 
tal. But  we  do  not  think  that  proof  of  the 
attack  by  the  deceased  upon  the  defendant  at 
the  time  of  the  homicide  was  sufficient  to 
warrant  proof  of  the  peaceable  character  of 
the  deceased. 


"When  not  assailed  by  the  prisoner,  the 
diaracter  of  the  deceased  is  not  admissible,  al- 
thougli  '  he  pleads  self-defense  and  attempts 
to  establish  it."  Pound  ▼.  Qa.,  43  Ga.  88;  Ben 
T.  State,  37  Ala.  103;  State  v.  McCarthy,  43 
La.  Ann.  541,  9  South.  493;  Kennedy  y.  State, 
140  Ala.  1,  37  South.  90;  Timmerson  ▼.  State, 
133  Ala.  18,  32  Sooth.  141;  Kelly  t.  People, 
supra;  State  ▼.  Potter,  snpra. 

"Snch  testimony  tend*  to  distract  the  minds 
of  the  jury  from  the  principal  qnestion,  and 
sbonld  only  be  admitted  when  absolutely  es- 
sential to  the  discovery  of  the  troth."  Kelly  v. 
People,  supra.. 


Hie  holding  of  the  Indiana  Supreme  Cotirt 
to  Thrawley  v.  State,' 153  Ind.  375,  55  N. 
IS.  96,  and  several  other  cases  decided  by 
that  court  and  cited  by  counsel  for  the  state, 
that  in  murder  cases,  where  the  defendant 
pleads  self-defense  and  introduces  evidence 
for  the  purpose  of  showing  an  apparently  fel- 
onious assault  upon  him  by  the  deceased  at 
the  time  of  the  homldde,  the  state  may,  in 
rebuttal,  prove  the  good  character  or  reputa- 
tion of  the  deceased  for  peace  and  quietness. 
Is  not  the  prevailing  rule  upheld  by  the  great 
weight  of  authority.  The  Supreme  Court  of 
Illinois,  In  Kelly  t.  People,  supra,  comment- 
tog  on  the  Thrawley  decision,  said: 

"That  decision  does  not  appear  to  be  sup- 
ported by  any  authority,  and  we  are  not  im- 
pressed with  the  reasoning  upon  which  the  con- 
dasion  rests." 


[5]  We  cannot  presume  that  the  evidence 
of  the  good  character  of  the  deceased  had 
no  Influence  on  the  deliberations  of  the  jury 
(17  Corpus  Juris,  275),  and  we  are  satisfied 
tbat  the  admission  of  such  evidence  over 
tbe  objection  of  the  defendant  was  re- 
versible error. 

The  Judgment  of  the  lower  court  Is  re- 
versed, and  a  new  trial  ordered. 

CUNNINOIUM,  C.  J.,  and  ROSS.  J.,  con- 
cnr. 


801 

(21  Ariz.  620) 

WILSON  at  aL  V.  STATE.    (No.  481.)  ■ 
(Supreme  Court  of  Arizona.    Nov.  24,  1920.) 
I 


Criminal  law  «=3369(6)— Evidence  that  no- 
married  defendants  charged  with  transport- 
Ing   intoxicating   liquors   were  cohabiting   a* 
husband  and  wife  Inadmissible. 
In  a  prosecution  of  a  man  and  woman,  on- 
married  partners  in  the  ownership  of  on  au- 
tomobile and  ranch,  for  nnlawfully  transporting 
intoxicating  liquors,  evidence  that  the  man  be- 
fore the  arrest  of  the  parties  had  registered  at 
a  hotel  by  writing  "Bud  Norton  and  Wife," 
when  the  woman  was  not  present,  was  inadmis- 
sible as  leading  to  the  condusion  that  tae  wo- 
man and  man  were  traveling  alwut  the  country 
notoriously  cohabiting  as  husband  and  wife,  in 
violation  of  Pen.  Code  1913,  {  241. 

2.  Criminal  law  «s»369(6)--EvMeaoe  as  to  oth- 
er orlme  of  defendant  who  did  not  olTer  her- 
self as  witness  cooid  not  be  Introdneed. 
When  a  defendant  did  not  offer  herself  as 
a  witness  to  become  liable  to  impeachment  as 
such,  it  was  improper  to  show  that  she  was  liv- 
ing with  a  man,  her  codefendant,  in  a  state  of 
open  and  notorious  cohabitation,  in  violation  of 
law. 

Appeal  from  Superior  Court,  Tavapai  Coun- 
ty; John  J.  Sweeney,  Judge. 

Mabd  Wilson  and  Albert  Louis  Norton 
were  convicted  of  nnlawfully  transporting  in- 
toxicating liquors  in  violation  of  the  prohibi- 
tion law,  and  they  appeal,  defendant  Norton 
not  prosecuting  his  appeal  in  the  Supreme 
Court.  Judgment  against  defendant  Wilson 
reversed,  and  the  Cause,  as  to  her  alone,  re- 
manded, with  instructions  to  grant  her  new 
triaL  Judgment  as  against  defendant  Norton 
affirmed. 

The  defendants  were  charged  with  the 
crime  of  unlawfully  transporting  intoxicating 
liquors  within  Yavapai  county.  Notice  of  ap- 
peal was  given  and  the  execution  of  the  judg- 
ment was  superseded  in  the  case  of  Mabel 
Wilson. 

F.  L.  Haworth,  of  Prescott,  for  Mabel 
Wilson. 

Wiley  B.  Jones,  Atty.  Gen.,  and  Assistant^ 
for  the  State. 

OUNNINGHABI,  C.  3.  The  facts  of  this 
case  are,  In  the  main,  without  dispute.  The 
sheriff  and  his  deputies  were  patrolling  the 
highway  out  of  Prescott  for  violators  of  the 
prohibition  laws.  These  officers  had  spent 
the  night  on  this  mission,  and  about  dawn  on 
the  9th  day  of  October,  1919,  tbey  started  for 
Prescott  When  the  officers  reached  a  point 
about  six  or  eight  miles  out  of  Prescott  they 
observed  an  automobile  standing  beside  the 
road  headed  toward  Prescott.  No  lights  were 
to  sight  on  the  machine.  On  the  ground  near 
the  machine  were  five  cases  of  whisky  covered 
with  a  large  canvas.    The  defendants  did  not 
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claim  the  whisky  and  denied  all  knowledge 
of  it  The  Aefendants  were  arrested  and  the 
whisky  loaded  into  the  officers'  automobile 
and  taken  to  Prescott.  After  reaching  Pres- 
cott  def»idant  Norton,  in  the  absence  of  Wil- 
son, told  the  sheriff  that  other  cases  of  whis- 
ky were  a  little  further  from  the  road  up  the 
hill.  The  sheriff  returned  to  the  place  he 
had  arrested  the  defendants  that  morning, 
and,  following  tracks  of  a  man,  he  found 
about  13  additional  cases  of  whisky,  a  portion 
of  which  were  found  at  a  place  referred  to  by 
the  defendant  Norton. 

The  officers  were  told  that  these  defend- 
ants had  left  Prescott  early  that  morning  and 
were  going  west  to  their  ranch  on  the  Colo- 
rado river  when  they  noticed,  in  passing, 
the  canras-coTered  object  beside  the  road. 
Whereupon  they  stopped  and  turned  a  short 
distance  west  of  the  object  and  returned  to 
investigate  wliat  it  was.  Before  they  bad 
completed  their  investigations,  the  officers 
came  up  and  arrested  them.  The  officers  fail' 
ed  to  find  a  place  where  any  automobile  bad 
turned  on  the  road.  The  appellants  moved 
for  an  instructed  verdict  upon  the  grounds 
that  the  evidence  wholly  falls  to  sustain  the 
allegation  of  transporting  the  liquor. 

On  the  trial  evidence  was  admitted  tending 
to  show  that  the  defendants  registered  at  a 
hotel  in  Prescott  as  husband  and  wife,  to 
which  the  defendants  objected.  The  evidence 
was  received  and  tended  to  show  that  Norton 
registered  at  the  hotel  by  writing,  "Bud  Nor- 
ton and  Wife,"  and  that  this  appellant,  Mabel 
Wilson,  was  not  present,  but  that  she  did  not 
register  personally.  The  record  contains  evi- 
dence to  the  effect  that  these  defendants  were 
partners  in  the  ownership  of  a  ranch  and  of 
cattle  and  of  the  automobile  mentioned. 

Appellant  Mabel  Wilson  prosecutes  her  ap- 
peal and  relies  upon  two  grounds  for  a  re- 
versal: First,  upon  the  ground  that  the  evi- 
dence wholly  falls  to  establish  a  transporta- 
tion of  whisky  by  either  or  both  of  the  de- 
fendants ;  and,  second,  upon  the  ground  that 
the  court  erred  in  admitting  evidence  of  the 
fact  that  Norton  registered  at  the  hotel  as 
though  she  were  his  wife.  I  have  not  pro- 
tended to  follow  the  wording  of  the  appel- 
lant's assignments  In  stating  them, 

[1]  The  view  we  take  of  the  record  requires 
us  to  examine  only  the  second  contention — 
the  error  in  admitting  improper  testimony. 

Conceding  that  defendant  Norton,  in  the 
absence  of  defendant  Wilson,  did  write  "Bud 
Norton  and  Wife"  on  the  hotel  register,  and 
granting  that  Mabel  Wilson  is  the  peraoa  re- 
ferred to  and  Intraided  to  be  considered  bis 


wife  by  the  form  of  registering,  and  further 
granting  that  Mabel  Wllstn  knew  that  Norton 
expected  so  to  write  on  the  register  and  that 
he  wrote  the  word  "Wife"  with  her  consent, 
yet  from  all  of  these  facts  no  inference  can 
be  justly  drawn  that  either  of  the  defendants 
transported  intoxicating  liquors  within  Xava- 
pal  county.  There  is  no  evidence  in  the  ret* 
ord  that  Mabel  Wilson  ever  knew  that  Norton 
wrote  on  the  register  as  he  did,  claiming  he 
was  accompanied  by  his  wife.  There  is  no 
evidence  that  he  stated  to  any  one  that  Mabel 
Wilson  was  the  person  he  referred  to  as  his 
wife.  Yet  this  defendant  came  to  the  hotel 
with  him  and  she  occupied  the  room  assigned 
to  "Bud  Norton  and  Wife."  These  facts 
would  leave  one  conclusion  to  be  drawn; 
that  is,  that  Miss  Mabel  Wilson  and  Albert 
Louis  Norton  were  traveling  about  the  coun- 
try openly  and  notoriously  cohabitatlng  as 
husband  and  wife  in  violation  of  a  criminal 
law  (paragraph  241,  Pen.  Code  Ariz.  1913). 
To  permit  such  facts  to  be  shown  to  the  Jury, 
the  Jury  must  thereby  be  prejudiced  against 
her. 

[2]  The  Attorney  General  seeks  to  Justify 
the  admlssI(Hi  of  such  vicious  evidence  upon 
the  grounds  of  impeaching  the  witness  Nortcm 
while  testifying.  Conceding,  but  not  deciding, 
that  Norton  can  be  Impeached  by  such  show- 
ing that  he  was  living  with  a  woman  in  a 
state  of  open  and  notorious  cohabitation  in 
violation  of  law,  such  evidence  could  not  be 
admitted  against  Mabel  Wilson;  she  did  not 
offer  herself  as  a  witaess,  and  therefore  be- 
come liable  to  Impeachment  as  such. 

Hie  admission  of  such  evidence  could  affect 
the  issue  of  guilt  or  Innocence  of  Mabel  Wil- 
son in  no  conceivable  manner  other  than  to 
prejudice  the  Jury  against  her.  The  evidence 
was  erroneously  admitted,  and  the  dtaracter 
of  the  evidence  is  such  that  prejudice  most 
likely  would  follow. 

It  becomes  immaterial  to  this  appeal  to  con- 
sider the  other  questions  raised.  In  view  of 
another  trial,  we  deem  a  discussion  of  the 
evidence  unnecessary  and  undesirable. 

The  Judgment  against  Mabel  Wilson  la  re- 
versed for  the  reason  that  improper  evidence 
was  admitted,  and  the  cause,  as  to  such  de- 
fendant only,  Is  remanded  to  the  lower  court. 
with  Instructions  to  grant  Mabel  WUsOn  a 
new  trial.  The  Judgment  will  stand  as 
against  Norton,  for  the  reason  that  he  b&s 
not  prosecuted  his  appeal,  but  seems  to  have 
abandoned  the  appeal,  and  we  have  not 
sidered  the  same. 

ROSS  and  BAKER,  33.,  concur. 
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SMITH  at  aL  V.  ARIZONA  ENQINEERINQ 
CO.    (No.  1700.) 

(Snpreme  C!oart  of  Arizona.    Not.  24,  1020.) 

1.  AppeaJ  aad  error  4=»734— AMigomeot  aot 
pointlag  out  errora  la  lasufflolent. 

An  aaaigiiinent  that  the  court  erred  in 
denying  defendant's  notice  to  set  aside  the 
aale  on  execution  fails  to  point  out  tlie  particu- 
lars in  which  the  ruling  was  erroneous,  as 
required  by  Civ.  C!ode  1913,  par.  1261,  and 
the  rules  of  the  court. 

2.  Appeal  and  error  «=>748(l)— Insufflolent  as- 
signment, not  objeoted  to,  must  be  oonsld- 
ered. 

Under  Otv.  Code  1913,  par.  1262,  an  insuf- 
ficient assignment  of  errors  must  be  considered 
by  the  Supreme  Ck>urt,  where  no  objection  to 
the  assignment  waa  made. 

3.  Execution  «=>247  —  Irregnlaritiaa  at  trial 
and  Judgment  cannot  be  oonslderod  en  notion 
to  vacate  sale. 

Irregularities  in  the  trial,  or  in  the  entry 
or  the  amendment  of  the  judgment,  cannot  be 
raised  by  motion  to  aet  aaide  the  aale  under 
•xeentlon. 

4.  Exeoatlon  9=3250  —  Unoonsoionably  Inade- 
quate prioe  ground  for  vacating  sale. 

The  inadequacy  of  the  price  at  a  sheriff's 
•ale  on  execution,  when  unconsdonaUe,  will 
juatify  Betting  aside  the  sale  on  motion. 

5.  Exeontlen  <s=3253  ( I )— Evidence  held  not  to 
require  vacating  sale  for  Inadequacy  of  prIoe. 

Elridenee  by  six  disinterested  witnesses  that 
mining  stock  had  only  nominal  value  at  the  time 
<rf  execution  sale,  and  that  the  price  bid  waa 
reaaonable,  warranted  refusal  to  set  aside  the 
■ale  on  motion,  though  some  time  before  and 
after  the  sale  the  stock  liad  a  market  value  con- 
siderably in  excess  of  the  bid. 


Appeal  from  Superior  Oonrt,  Motaave  Coun- 
ty;  J.  B.  Jones,  Judge. 

Action  by  the  Arizona  Engineering  Cam- 
pany  against  Joseph  P.  Smith  and  others. 
From  an  order  refusing  to  set  aside  a  sale 
of  Bto<^  on  execution  against  the  defendants, 
defendants  appeaL    AflOimed. 

J.  W.  Hocker,  of  Los  Angeles,  Gal.,  and 
Sprowls  &  Downing,  of  Phoenix,  for  appd- 
lants. 

(Tbarles  L.  Lewis  and  B.  B.  Armour,  both 
of  Kingman,  for  appellee. 

BOSS,  J.  December  1,  1917,  appellee  in- 
crtltated  suit  for  debt  against  appellants  in 
tlie  superior  court  of  Mohave  county,  and  at 
tbe  same  time  caused  a  writ  of  gamlshment 
to  be  issued  and  levied  upon  248,750  shares 
of  the  stock  of  the  Jamison  Mines  Company, 


BNaiNZSBIlTO  00.  808 

P.) 

a  domestic  corporation,  as  the  property  of 
appellants.  The  cause  was  tried  April  25, 
1917,  and  thereafter,  in  due  course,  judgment 
for  $658.47,  principal,  interest,  and  costs,  was 
altered  in  favor  of  appellee  against  appel- 
lants. The  appellants,  at  the  time  of  bring- 
ing suit  and  service  of  process,  were  resi- 
dents of  California,  but  filed  answers  and 
were  represented  by  attorneys  at  the  trial, 
one  of  whom  resided  at  Kingman,  the  county 
seat  of  Mohave  county,  and  one  at  Los  An- 
geles, Cal.  The  judgment  as  originally  enter- 
ed did  not  foreclose  the  garnishment  lien 
against  the  i>roperty  that  had  theretofore 
been  levied  upon.  Afterward,  however,  upon 
notice  to  the  appellants'  attorney  residing  in 
Kingman,  appellee  moved  the  court  to  amend 
the  judgment  so  as  to  show  a  foreclosure  of 
the  garnishment  lien,  and  an  order  of  sale. 
Upon  a  hearing,  the  amendment  was  allowed. 
Thereafter  an  execution  or  order  of  sale  was 
issued  and  delivered  to  the  sheriff  of  said 
county,  who,  after  advertising  according  to 
law,  on  August  19,  1018,  sold  said  248,760 
shares  of  stock  to  one  Qeorge  W.  Kays  for 
the  sum  of  $668.47,  being  the  amount  of  ap- 
pellee's judgment. 

Some  time  in  May,  1019,  appellants  tUed 
what  they  have  chosen  to  designate  "Notice 
of  Motion  to  Vacate  and  Set  Aside  the  Sale 
Made  under  Execution,"  in  which  various 
reasons  are  set  forth  as  grounds  why  the  sale 
should  be  vacated  and  set  aside,  and  at  the 
same  time  made  a  tender  of  the  amount  of 
the  judgment  After  a  hearing  on  said  mo- 
tion on  August  12,  1919,  It  was  denied  by  the 
court  It  is  from  this  order  that  Hie  appeal 
is  prosecuted. 

[1,2]  The  only  assignment  of  error  is  in 
the  following  words: 

"The  court  erred  in  denying  defendants'  no- 
tice to  set  aside  the  sale  on  execution.*' 


This  assignment  does  not  comply  with  the 
rules  of  the  court  nor  the  statute  (paragraph 
1261,  ClvU  C!ode),  in  that  it  fails  to  point 
out  the  particulars  in  which  the  ruling  was 
erroneous,  but,  inasmuch  as  no  objection  to 
the  assignment  v(ras  made,  its  insufiSdent  and 
defective  form  will  have  to  be  overlooked  by 
the  court  Paragraph  1262,  Civil  Code. 
Brought  V.  Minor,  17  Ariz.  28,  148  Pac.  294. 

[S]  Any  irregularities  in  the  trial,  tbe  en- 
try, or  amendment  of  the  judgment  cannot  be 
raised  by  a  motion  to  set  aside  the  sale  under 
execution.  Such,  if  any  exist,  should  have 
been  presented  upon  appeal. 

The  contention  that  the  service  of  the  writ 
of  garnishment  the  advertisement  of  the  sale, 
and  the  sale  Itself,  were  Irregular  and  not 
in  accordance  with  law,  Is  without  merit 

The  principal  ground  urged  to  the  lower 
court  and  now  pressed  here  against  the 
court's  ruling  Is  the  inadequacy  of  the  sale 
price  of  appellants'  stock.    The  court  heard 
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eTldence  upon  that  qnestlon.  One  of  the  ap- 
peOantB  testified  the  stock  was  worth  20 
cents  a  share  on  the  Ist  day  of  May,  1919. 
Appellants  also  exhibited  reports  of  the  otti- 
cers  of  the  Jamison  Mines  Company  to  the 
Arizona  Corporation  Commission,  dated  Jnly 
10,  1917,  showing  that  large  blocks  of  stock 
of  said  company  had  been  sold  for  prices 
ranging  from  5  cents  to  17%  cents  per  share; 
Also  a  statement  by  the  officers  of  said  com- 
pany to  the  Corporation  Commission,  show- 
ing large  assets,  consisting  principally  of  its 
mines.  It  will  be  noted  that  this  report  and 
statement  do  not  cover  Angnst  19, 1918,  date 
of  sale,  but  refer  to  values  prior  to  July  10, 
1917.  The  value  of  20  cents  per  share,  fixed 
by  one  of  the  appellants.  Is  likewise  of  an- 
other date,  some  nine  months  after  the  sale. 
Some  six  disinterested  witnesses,  all  res- 
idents of  Mohave  county,  where  the  Jamison 
Mines. Company's  property  is  located,  in  an 
affidavit  stated: 

That  they  were  well  acquainted  with  the  Jam- 
ison AQnes  Company  and  its  properties  on  AA- 
gust  19,  1917,  and  with  general  conditions  of 
business,  and  particularly  the  condition  affect- 
ing the  market  value  of  mining  stocks,  and 
especially  the  stock  of  said  company.  That 
"the  said  stock  at  that  time  had  only  a  nominal 
value,  and  scarcely,  if  any,  market  value  at  all. 
The  then  condition  of  the  properties  and  gen- 
eral adverse  C(Hiditions  of  bnsineBa  In  the 
county  and  the  country  were  almost  totally  de- 
structive of  all  deals  and  negotiations  of  stock 
of  that  character  and  of  that  stock  in  par- 
ticular. The  price,  to  wit,  $S68.47,  received 
for.  the  stock  offered  for  side  to  them  at  the 
time  above  named,  in  the  opinion  of  afllants, 
was  a  reasonable  price  under  the  circnmstanoes, 
and  all  and  more  than  it  would  have  sold  for 
if  the  purchaser  had  been  required  to  pay  cash 
in  band.  The  fact  was  that  it  had  no  salable 
value  at  that  time  by  reason  of  the  adverse  con- 
ditiona  then  prevailing,  both  as  to  the  proper- 
ty and  generally;  neither  has  it  any  special 
market  valne  now.    •    •    •  * 

Other  evidence  introduced  by  both  parties 
as  to  the  value  was  slight  and  cumulative. 

[4,  6]  The  rule  adopted  by  this  court  is  that 
inadequacy  of  price,  when  unconscionable, 
\vill  Justify  the  setting  aside  of  a  sherlfTs 
sale,  on  motion.  McCoy  v.  Brooks,  9  Ai'Iz. 
157,  80  Pac.  865.  With  the  evidence  the  court 
had  before  him,  be  could  well  decide  that  the 
price-paid  for  the  stock  was  as  much  or  more 
than  its  reasonable  market  value. 

The  appellants'  frequent  suggestions  and 
Insinuations  that  unfairness  was  practiced 
by  Kays,  the  purchaser,  at  the  sale,  is  not 
Justified  by  any  proper  evidence  In  the  record. 

The  order  of  the  lower  court,  refusing  to 
set  aside  the  sale,  is  affirmed. 

CUNNINGHAM,  C.  J.,  and  BAKBB,  J., 
concur. 


(a  Ariz.  628) 

C.ONSOLIDATED  ARIZONA  SMELTINQ  CO. 
V.  GONZALES.     (No.  1803.) 

(Sopnme  Court  of  Arisona.    Nov.  24,  1920.) 

Negligence  is=3l38(4)— Instruotlon  on  reduetlos 
of  recovery  by  contrlbdtory  segllgenoe  held 
outside  the  pleading. 
In  action  under  Employers'  Inability  Act 
for  injuries  to  servant,  instruction  as  to  re- 
duction of  recovery  by  contributory  negligence 
held  improper  where  answer  did  not  rely  on 
partial  defense,  but  charged  that  plaintiff's  neg- 
ligence was  the  proximate  cause  of  the  Injury. 

Appeal  from  Superior  Court,  Tavapai  Coun- 
ty;  John  J.  Sweeney,  Judge. 

Action  by  Juan  Gonzales  against  the  Con- 
solidated Arizona  Smelting  Company  under 
the  Employers'  Liability  Law  to  recover 
damages  for  personal  Injuries  suffered  by 
plaintiff  In  an  accident  occurring  while  he 
was  engaged  in  work  about  a  mine.  The 
defense  relied  upon  by  the  appellant,  as 
pleaded,  is  that  the  negligence  of  the  plain- 
tlfT  was  the  sole  cause  of  his  injury.  A 
verdict  for  $7,500  for  the  plaintift,  and  a 
judgment  accordingly,  resulted  from  a  trial. 
From  the  judgment,  the  defendant  api>eals. 
Beversed,  with  instructions  to  grant  a  new 
trial. 

Leroy  Anderson,  B.  HcMurchie,  and  O.  W. 
Nilsson,  all  of  Prescott,  for  appellant 

F.  0.  Struckmeyer,  of  Phoenix,  B.  B.  Wes- 
tervelt,  of  Prescott,  and  Clarence  B.  Johns., 
of  Phoenix,  for  appellee. 

CUNNINGHAM,  0.  J.  The  complaint  sets 
forth  that  the  plaintiff  was  engaged  in  work- 
ing in  a  shaft  of  defendant's  mine,  and  tliat 
while  so  employed  by  the  defendant,  he  suf- 
fered severe  personal  injuries  "by  an  acci- 
dent arising  out  of  and  in  the  course  of  bis 
said  labor,  service,  and  employment,  and  due 
to  a  condition  or  conditions  of  such  occupa- 
tion and  employment,  •  •  •  and  while 
doing  and  performing  manual  labor,  to  wit, 
timbering  within  such  shaft  or  mine,  while 
so  at  work,  was  struck,"  etc.  The  claim 
of  damages  in  the  sum  of  $15,000  follows. 

The  defendant  interposed  demurrers  speci- 
fying numerous  grounds  therefor,  all  of  which 
were  overruled.  The  orders  overruling  the 
demurrers  are  not  assigned  as  error,  and  for 
that  reason  we  may  not  discuss  them  here. 
The  answer  set  forth  a  large  number  of  de- 
nials, raising  Issues  of  facts.  Among  the  is- 
sues so  raised  appears  the  defense  that  plain- 
tiff's Injuries  "were  caused  by  the  nej^gence, 
carelessness,  fault,  and  improper  condact  of 
the  plaintiff,  and  would  not  have  occurred 
but  for  his  negligence,  carelessness,  fault, 
and  improper  conduct,  and  that  the  aaid 
plaintifTs  carelessness,  fault,  negligence,  and 
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Improper  oondnct  was  the  proximate  and  di- 
rect cause  of  hla  aald  Injuries.    •    •    •  " 

Tfae  farther  answer  is  that  the  Injuries 
were  caused  by  the  violation  by  plalntifl  of 
the  orders,  rules,  regulations,  and  Instruc- 
tions promulgated  by  the  defendant  for  the 
safety  of  the  employees  and  for  the  protec- 
tion of  its  property,  of  all  of  which  plalntifF 
had  knowledge. 

The  action  Is  concededly  one  ander  the 
Employers'  UablUty  Law  (Civ.  Code  1913, 
pars.  31S3-3162),  and  the  aald  answers 
squarely  set  up  the  defense  of  the  plalntUTs 
negligence  as  the  cause  of  his  injuries.  Such 
a  defense  Is  proper  (paragraph  3155,  O.  O. 
Ariz.  1913),  and,  when  sustained  by  the  evi- 
dence. Is  a  complete  defense  (Arizona  Copi>er 
Co.  V.  Bnrclago,  20  Ariz.  85,  177  Pac.  80). 
The  court  charged  the  Jury  fully  as  to  the 
defense  of  the  plalntifTs  negligence  and  add- 
ed another  instruction,  of  which  appellant 
complains,  to  wit: 

"I  charge  you  that,  even  tbough  you  may 
find  from  the  evidence  that  the  plaintiff,  at  the 
time  of  the  injary,  waa  guilty  of  negligence 
contributing  to  the  bringing  about  of  the  in- 
jury to  him,  yet  I  instruct  you  such  fact,  if  it 
was  a  fact,  does  not  constitute  a  bar  to  his 
right  to  recover,  but,  if  you  find  that  he  waa 
guilty  of  contributory  negligence,  then  the  dam- 
ages shall  be  diminished  by  you  in  proportion 
to  the  amount  of  negligence  attributable  to  the 
plaintiff." 

The  partial  defense  of  eontribotory  negli- 
gence by  the  plaintiff  was  clearly  submitted 
by  this  instruction  to  the  Jury.  The  defend- 
ant bad  not  Injected  Into  the  case  the  par- 
tial defense  of  contributory  negligence.  The 
defendant  may  plead  contributory  negligence 
in  diminution  of  the  damages,  if  he  so  de- 
sires, but  the  plaintiff  cannot  plead  such 
special  Item  for  him.  We  said  in  the  Bnr- 
clago Case,  supra,  that  contributory  negli- 
gence becomes  an  element  in  employers'  Ua- 
blUty cases  only  whenever  the  defendant 
pleads  contributory  negligence.  The  statute 
dearly  gives  the  defendant  employer  exclu- 
sive right  to  interpose  contributory  ne^- 
trence  as  an  element  reducing  the  amount  of 
the  recovery.  Neither  the  plaintiff  nor  the 
conrt  can  anticipate  such  element  of  defense. 
Whenever  the  defendant  employer  pleads  In 
Ills  answer  the  negUgence  of  the  employee 
plaintiff  as  contributing  to  the  plalntifTs  dam- 
ages, the  answer  necessarily  becomes  one 
In  the  nature  of  the  common-law  plea  in  con- 
fession and  avoidance,  confessing  some  de- 
gree of  negligence  on  the  part  of  the  defeh'd- 
ant,  and  setting  up  the  negligence  of  the 
plaintiff  concurring,  as  offsetting  a  portion 
of  the  damages  caused  from  the  negligence 
of  the  defendant.  Such  defense  is  a  special 
IH^vUege  defense,  of  which  the  defendant 
alone  may,  at  his  option.  Invoke. 

This  view  does  not  conflict  with  the  view 


expressed  in  the  Ohamtters  Case,  20  Arlx.  S4, 
176  Pac.  839.  In  that  case  the  defendant  In 
Its  answer  set  forth  facts  sufficient  to  show 
that  the  plaintiff's  injuries  were  partially 
attributable  to  plaintiff's  lack  of  care  at  the 
time  of  the  accident.  No  such  facts  appear 
In  the  defendant's  answer  In  this  case.  The 
tnstmctlon  complained  of  clearly  submitted 
the  question  of  contributory  negligence  to 
the  jury  In  the  absence  of  any  such  issue 
raised  In  the  case.  The  effect  of  such  in- 
stmctlon  was  to  require  the  jury  to  return 
a  verdict  for  the  plaintiff  for  the  difference 
between  the  damages  caused  by  the  defend- 
ant's negligence,  less  the  damages  caused  by 
the  plalntifTs  concurring  negligence.  A  ver- 
dict for  plaintiff  for  some  amount  was  re- 
quired. The  instruction  was  beyond  tbe  is- 
sues raised  and  clearly  tended  to  prejudice 
the  right  of  the  defendant. 

The  appellant  alleges  other  errors,  but  we 
will  not  discuss  them  at  this  time  in  view  of 
the  necessity  of  a  new  trial. 

The  judgment  is  reversed,  and  tbe  cause 
remanded,  with  Instructions  to  grant  i  new 
trial. 

ROSS,  J.  I  concur  In  the  order  of  rever- 
sal, but  I  prefer  withholding  the  decision 
of  the  question  as  to  whether  the  defense 
of  contributory  negligence  may  ever  be  in- 
terposed in  actions  under  the  Employers' 
LtabiUty  Law  or  not  until  It  is  Involved  and 
fully,  presented.  It  Is  not  made  an  issue  in 
tbe  present  case,  and  that  is  the  reason,  as  I 
understand  it  why  tbe  Chief  Justice  holds 
the  instmctions  submitting  it  to  the  jury  to 
be  reversible  error.  It  is  an  abstract  ques- 
tion so  far  as  the  issues  of  this  case  are  con- 
cerned, and  whatever  is  said  about  it  as  a 
defense  is  pure  dictum. 

BAKER,  J.,  concurs. 


(a  Ariz.  «t» 

INSPIRATION  C0N80L.  COPPER  CO.  v. 
TAYLOR.     (NO.  1774.) 

(Supreme  C!ourt  of  Arisona.    Nov.  24,  1920.) 

Master  arid  servant  i8=329l(8)— InstruotloB  on 
contributory  nagllgenoe  Improper  where  an- 
swer was  general  denial. 
In  an  action  under  the  Employers'  iiiability 
Act,  where  the  answer  was  a  general  denial. 
It  was  error  for  the  court  at  plaintiff's  request 
to  instruct  on  contributory  negligence. 

Appeal  from  Superior  Court,  Gila  County; 
G.  W.  Shute,  Judge. 

Action  by  Oscar  L.  Taylor  against  tbe  In- 
spiration Consolidated  0>pper  Company. 
Judgment  for  the  plaintiff,  and  defendant 
uppeaJa.    Reversed  and  remanded. 

Action  under  the  Employers'  Liability  Law 
(Civ.  C!ode,  para.  3163-3182)  to  recover  dam- 
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ages  for  personal  Injuries  received  by  plain- 
tiff in  an  accident  under  ground  in  appel- 
lant's mine.  The  defendant  in  its  answer 
denies  "each  and  every  allegation  In  said 
cranplalnt  contained."  Upon  a  trial  the  Jury 
rendered  a  verdict  for  the  plaintiff  for  $1,- 
500,  and  Judgment  was  entered  accordingly. 
From  the  Judgment,  the  defendant  appeals. 

Edward  W.  Rice,  of  Globe,  for  appellant. 
Norman  J.  Johnscm,  of  Globe,  for  app^ee. 

CUNNINGHAM,  C.  J.  The  plaintiff  is 
suing  to  recover  damages  suffered  from  an 
injury  to  his  left  foot  He  alleges  that  bis 
foot  was  crushed  by  a  Inrge  rock  falling  up- 
on it,  while  plaintiff  was  working  In  defend- 
ant's mine.  The  usual  facts  are  pleaded  to 
bring  the  case  under  the  Employers'  liiabil- 
ity  Law,  and  the  parties  treat  the  case  as 
one  prosecuted  under  that  statute. 

The  defendant  formally  demurred  to  the 
complaint,  and  answered  In  the  following 
words:  "This  defendant  denies  each  and 
every  allegation  in  said  complaint  contain- 
ed"— ^following  with  the  formal  prayer  for 
reUef. 

One  of  the  controverted  points  in  the  trial 
was  whether  or  not  the  plaintiff  used  due 
care  for  his  safety  In  prosecuting  his  work 
at  the  time  the  accident  happened. 

The  court  gave  the  following  Instruction 
to  the  Jury,  at  the  request  of  the  plaintiff: 

"You  are  Instructed  that  the  defense  of  con- 
tributory negligence  under  the  laws  of  this 
state  is  a  question  of  fact  for  you  to  determine, 
and  it  is  for  you  •  •  •  to  determine  and 
ascertain  from  the  evidence  in  this  case  wheth- 
er the  plaintiff,  Oscar  Taylor,  negligently  con- 
tributed, if  at  all,  to  the  causes  which  occa- 
sioned his  injury." 

The  court  gave  the  following  instruction, 
also  at  the  request  of  the  plaintiff,  to  wit: 

"Ton  are  instructed,  gentlemen  of  the  Jury, 
that  the  question  as  to  whether  or  not  the 
plaintiff,  Oscar  Taylor,  has  been  guilty  of  con- 
tributory negligence  is  a  question  of  fact  for 
you  to  determine,  and  if  you  believe  from  the 
evidence,  if  any,  that  the  plaintiff,  Oscar  Tay- 
lor, did  by  liis  negligence  contribute  to  his  in- 
jury, you  are  instructed  that  you  should  dimin- 
ish the  amount  of  damages,  if  any,  nnder  the 
law,  which  you  believe  he  is  entitled  to,  in  pro- 
portion to  the  amount  of  negligence  attributa- 
ble to  the  plaintifF,  Oscar  Taylor." 

These  instructions  are  assigned  as  error, 
and  the  appellant  contends  that  they  are 
erroneous,  misleading,  confusing,  and  im- 
properly given;  that  they  are  outside  the 
Issues  made  by  the  pleadings.  We  think  the 
contentions  of  the  appellant  must  be  upheld. 
The  defendant  did  not  avail  itself  of  the  ex- 
clusive right  to  inject  the  question  of  con- 
tributory negligence  into  the  case  In  order 
to  diminish  the  amount  of  recovery,  but  it 


carefully  avoided  raising  that  iBsna.  The 
giving  of  the  instructions  was  prejudicial 
error  and  requires  a  reversal  of  the  Judg- 
ment See  Ckmsolidated  Arizona  Smelting 
Co.  V.  Gonzales  (No.  1803)  193  Pac.  304,  Just 
decided,  as  controlling  this  case. 

Other  errors  are  alleged,  but  as  a  new 
trial  must  follow,  we  presume  the  court  will 
not  again  fall  into  the  same  error,  If  error 
has  otherwise  been  c<Hnmitted. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  grant  a  new 
trial. 

ROSS,  J.  I  place  upon  my  concurrence 
in  the  order  of  reversal  the  limitations  and 
quallflcations  found  In  concurring  opinion  in 
Consolidated  Smelting  Co.  t.  Gonzales.  193 
Pac.  304,  Just  decided. 

BAKER,  J.,  concurs. 


aOT  Kan.  676) 
GOLDSTEIN  v.  SAILSBURY.     (No.  22525.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1920.) 

(BvOabut  by  the  Court.) 
Sales  «=944l( I)— Evidence  held  to  snstals  flsd- 

Ings  as  to  making  reliance  apon,  and  breach 

of  warranty  of  mare. 
In  an  action  for  the  price  of  property  sold, 
it  is  held  that  the  evidence  was  sufficient  to 
support  findings  of  tiie  making,  reliance  upon. 
and  breach  of  a  warranty,  and  that  the  conten- 
tion that  the  verdict  was  influenced  by  passion 
and  prejudice  is  not  sustained. 

Appeal  from  District  Court,  lAbette 
County. 

Action  by  Sam  Goldstein  against  Wiley 
Salisbury.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

Paul  MacCaskiU,  W.  S.  Hyatt  and  B.  Lh 
Burton,  all  of  Parsons,  for  appellant 
C.  J.  Taylor,  of  Parsons,  for  appellee. 

MASON,  J.  Sam  Goldstein  sued  Wiley 
Salisbury  on  a  note  given  for  a  mare.  Sails- 
bury  defended  on  the  ground  of  the  breach 
of  a  warranty  that  she  would  work  any- 
where, except  that  she  would  not  drive 
single.  Judgment  was  rendered  for  the  de- 
fendant and  the  plaintiff  appeals. 

The  plaintiff  contends  that  there  was  no 
evidence  of  either  the  making  of  the  warran- 
ty or  its  breach  if  it  was  made ;  that  it  was 
conclusively  shown  that  the  defendant  did 
not  rely  on  the  warranty ;  and  that  the  ver- 
dict was  given  under  the  influence  of  pas- 
sion and  prejudice. 

The  defendant  gave  this  testimony,  which 
we  consider  abundant  to  support  a  flnriiTig 
that  the  guaranty  was  made: 
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*?  UHA  Urn  [the  plaintiff]  orer  the  phone 
that  I  would  bny  the  mare,  but  I  -wanted  some- 
thing gentle,  that  my  boy,  who  was  16  years 
old,  conid  work.  He  said,  'I  will  iruarantee  her 
anywhere,  except  single,'  and  I  said,  'If  yon 
will  guarantee  her  and  will  take  my  note  for 
six  months,  I  will  take  the  mare,'  and  be  says, 
'If  the  bank  says-you  are  good,  you  can  have 
her.'  •  •  •  I  then  said  to  him  'Now  this 
mare  is  good  to  work  or  yon  take  this  note 
back.'  Ton  will  hare  to  file  the  guaranty  or 
take  the  note  back.'  I  then  said  to  him,  'If  this 
mare  don't  work,  yon  take  the  note,'  and  he 
said,  'All  right;  if  she  don't  work  good,  I  will 
give  yon  your  money  back.'" 

The  defendant  fQrtber  gave  the  following 
testimony,  whicb  we  regard  as  sufficient  to 
sustain  a  finding  of  the  breach  of  the  war- 
ranty: 

"I  went  home,  and  the  next  day  I  caught  the 
mare  and  hitched  her  to  a  harrow.  I  put  her 
on  the  right  side,  and  took  the  lines  myself,  and 
she  made  a  lunge  abont  16  feet  high,  and  came 
back  on  the  harrow.  We  got  her  out  and 
straightened  around,  and  couldn't  get  her  start- 
ed, and  she  turned  her  head  and  throwed  herself 
twice,  and  we  couldn't  get  her  started.  I 
went  to  the  phone  and  called  Mr.  Goldstein,  and 
said  to  him,  The  mare  won't  work,'  And  he 
asked  me  where  I  bitched  her  and  I  said  to 
a  harrow.  And  he  said:  'Don't  hitch  her  to  a 
harrow;  hitch  her  to  a  wagon  on  the  left  side.' 
I  said:  'An  right  I  will  try  that.'  The  next 
morning  I  hitched  her  to  a  wagon  on  the  left 
side.  I  hit  the  horse,  and  she  wouldn't  start 
and  she  reared  up  and  got  her  feet  over  the 
tongue,  and  I  got  down  and  got  her  foot  off, 
and  it  was  the  same  thing  over,  except  she 
didn't  get  her  feet,  I  mean  over  the  neck  yoke. 
So  I  unhitched  her  and  put  her  in  the  bam.  I 
called  Goldstein  right  away,  and  told  him:  'She 
won't  work,  I  don't  want  the  mare  at  all.  She 
is  not  worth  her  hide  to  me.  What  do  you  want 
me  to  do  with  her?'  He  said:  'Put  her  in  the 
pasture  where  you  got  her,  and  I  will  come  out 
Sunday  and  work  her.'  I  took  the  mare  and 
pot  her  in  the  pasture  where  he  told  me  to. 
That  was  Wednesday.  On  Saturday  following 
that,  Goldstein  phoned  me  he  wasn't  coming 
oat  Sunday;  he  said:  Ton  bought  that  mare, 
and  you  got  to  keep  her.* " 

It  is,  of  course,  immaterial  for  present  pur- 
poses that  the  evidence  of  the  defendant  was 
contradicted  by  that  of  the  plaintiff;  the 
credibility  of  the  witnesses  being  a  matter  for 
the  determination  of  the  Jury  and  the  trial 
court. 

The  contention  that  it  was  conclusively 
shown  that  the  defendant  did  not  rely  upon 
the  warranty  is  based  upon  the  circumstance 
that  he  testified  to  liaving  said  to  a  third 
person  that  he  did  not  have  any  confidence 
In  the  plaintiff,  the  conversation  referring  to 
a  promise  of  the  latter  to  pay  him  a  commis- 
sion for  the  sale  of  another  horse.  The  fact 
that  the  defendant  said  he  had  no  confidence 
in  the  plaintiff  does  not  necessarily  prove 
that  he  would  place  no  reliance  whatever  up- 


on hia  agreement  He  may  have  been  in- 
dulging in  hyperbole,  as  he  doubtless  was 
when  he  testified  that  the  mare  lunged  about 
16  feet  high.  In  order  to  enforce  the  guaran- 
ty, he  need  not  have  bad  absolute  confidence 
In  it  and  relied  solely  upon  It;  his  insist- 
ence to  the  plaintiff  that  he  would  not  buy 
the  mare  without  It  was  some  evidence  that 
he  regarded  it  as  a  part  of  th«  inducement 
to  the  trade. 

The  spedflcations  In  support  of  the  con- 
tention that  the  jury  was  Infiuenced  by  pas- 
sion and  prejudice  really  amount  to  an  argu- 
ment that  the  verdict  was  against  the  weight 
of  the  evidence. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


a07  Kan.  729) 

DENTON  V.  JAMES  (DENTON,  laterveaer). 
(No.  23191.) 

(Supreme  Court  of  Kansas      Nov.  H,  1920. 
Behearing  Denied  Nov.  20,  1820.) 

(Syllalui  iv  the  Court.) 
I.  AdoptloH  «=9l2— Notloe  to  or  oonseat  by 
maternal  grandmother  held  unneoessary  to 
probate  court's  Jurisdiction,  sanctioning  adop- 
tion by  paternal  grandmother. 
A  female  child,  whose  sole  surviving  parent 
was  her  father,  was  placed,  by  order  of  court 
made  in  a  habeas  corpus  proceeding,  in  the 
custody  of  her  maternal  grandmother  from 
September  1  to  June  1  of  each  year,  and  in  the  - 
custody  of  her  paternal  grandmother  the  re- 
mainder of  the  year.  In  the  month  of  June, 
and  while  she  was  in  lawful  custody  of  the 
child,  the  paternal  grandmother  adopted  her. 
The  child  had  no  guardian  such  as  the  statute 
(Gen.  St.  1915,  »  5041,  6042)  relating  to 
guardian  and  ward  recognizes,  and  the  father 
appeared  and  consented  to  the  adoption.  Held, 
it  was  not  essential  to  Jurisdiction  of  the  pro-' 
bate  court  sanctioning  the  adoption  that  the 
maternal  grandmother  should  be  notified,  or 
should  appear  or  consent. 

2.  Habeas  corpus  «=>99( I)— Surviving  parent  ' 
has  right  to  custody  of  child  while  fit  to  dls- 
ohargB  the  duties  of  natural  guardianship. 

By  statute  (Gen.  St  1915,  }  6041)  the  fa- 
ther and  mother-  are  natural  guardians  of  their 
child.  If  one  die,  natural  guardianship  devolves 
on  the  other,  l^e  other  then  has  the  right  to 
custody  of  the  child,  and  the  welfare  of  the 
child  is  best  subserved  by  leaving  it  with  its 
natural  guardian  until  it  is  demonstrated  that 
the  parent  is  unfit  to  discharge  the  duties  which 
are  correlative  to  his  right. 

3.  Habeas  corpus  «s>99(8)-^doptlon  confers 
same  right  to  custody  as  natural  guardian- 
ship of  parent. 

The  domestic  relation  of  parent  and  child 
created  by  adoption  confers  the  same  right  to 
cnstody  as  the  natural  relation. 
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A.  HabMa  oorpoa  «csM(8)— Pareat  by  adop> 
tloa  may  ooatnl  ehlld'8  aduoatlon. 

A  parent,  indndins  a  parent  by  adoption, 
has  the  rifht  to  control  the  education  of  the 
child. 

B.  Habeas  oorpus  <»999(l)— Rellgloua  view*  no 
ground  for  depriving  a  parent,  otharwit*  qBal< 
Iffed,  of  custody. 

Aside  from  teachings  subTersive  of  moral- 
ity and  decency,  and  some  others  equally  ob- 
noxious, the  courts  hare  no  authority  over  that 
part  of  a  child's  training  vhich  consists  in 
religious  discipline;  and,  in  a  dispute  relating 
to  custody,  religious  views  afford  no  ground  for 
depriving  a  parent  of  custody,  who  is  otherwise 
qualified. 

6.  Habeas  corpus  «=399(8)  —  Rellgioas  disci- 
pline of  child  no  ground  for  depriving  mother 
by  adaption  of  custody  during  school  year. 

In  this  instance  the  diild's  mother  was  a 
Boman  Catholic,  and  the  father  agreed  the 
cluld  should  be  reared  in  its  mother's  religious 
faith.  The  maternal  grandmother  is  a  Roman 
Catholic,  and  the  mother  by  adoption  is  not. 
Held,  the  facts  stated  afford  no  ground  for  de- 
priving the  mother  by  adoption  of  custody  of 
the  child  during  the  school  year. 

Appeal  tmrn  District  Court,  Sedgwick 
County. 

Habeas  corpus  by  Frank  W.  Denton  to  ob- 
tain custody  of  bia  minor  daughter  from  Isa- 
belle  James,  maternal  grandmother,  with 
intervention  by  Sarah  L.  Denton,  paternal 
grandmother  and  mother  by  adoption.  Judg- 
ment for  defendant,  and  intervener  appeals. 
Reversed,  and  cause  remanded,  with  direc- 
tion to  enter  Judgment  awarding  the  custody 
of  the  child  to  intervener. 

Kos  Harris,  V.  Harris,  and  Tbos.  0.  Wil- 
son, all  of  Wichita,  for  appellant. 

Dale,  Amldou,  Buckland  &  Hart,  of  Wichi- 
ta, Waters  &  Waters,  of  Topeka,  and  Glenn 
Porter -and  Geo.  McQUl,  both  of  WlcUta,  for 
'  appellee. 

BURCH,  3.  The  appeal  la  taken  from  an 
order  of  the  district  court  disposing  of  cus- 
tody of  a  child. 

Caroline  Denton,  the  child  of  Frank  W. 
and  Mary  B.  Denton,  was  born  in  March, 
1910.  In  January,  1919,  Mary  B.  Denton 
died,  and  the  child  was  taken  by  Mary  B. 
Denton's  mother,  Isabelle  James.  After- 
wards Frank  W.  Denton  instituted  a  proceed- 
ing in  habeas  corpus  to  obtain  custody  of  the 
child,  which  resulted  in  the  following  order, 
made  in  December,  1919: 

"That  the  custody  of  the  said  cliild,  Caroline 
Denton,  at  this  time,  be  given  to  the  defendant 
and  rcspoudeut,  Isabelle  James,  from  this  date 
until  the  1st  day  of  June,  1920. 

"That  on  June  1,  1020,  Mrs.  Saliie  Denton, 
the  mother  of  the  plaintiff  Frank  W.  Denton, 
be  entitled  to  the  custody  of  the  said  child 
until  September  1,  1920,  and  that  on  Septem- 


ber 1,  1920,  the  said  difld  shall  ba  retomed 
to  the. custody  of  the  said  defendant  and  re- 
spondent, who  shall  have  such  custody  of  said 
child  nnta  June  1,  1921,  at  which  date  the  ens- 
tody  of  said  chiUl  shaU  be  given  to  Mrs.  Sallie 
Denton  until  the  let  day  of  September,  1921. 

"It  is  further  ordered  that  the  disposition  and 
custody  of  the  said  child,  from  year  to  year,  for 
the  montlia  above  set  forth,  be  continned. 

"It  is  further  ordered  that  on  each  succeed- 
ing Saturday  from  this  date,  so  long  as  tlila 
order  may  continue  in  force,  and  while  the 
child  is  in  the  custody  of  Mrs.  Isabelle  James, 
and  in  the  city  of  Wichita,  Kan.,  the  said  child 
shall  be  delivered  by  said  Isabelle  James  into 
the  custody  of  the  said  Mrs.  Sallie  Denton,  at 
the  residence  of  Mrs.  James,  in  the  city  of 
Wichita,  Kan.,  when  called  for,  who  shall  re- 
turn the  said  child  to  the  defendant  and  re- 
spondent Isabelle  James  by  9  o'clock  p.  m. 
on  each  Saturday. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  between  the  1st  day  of  June  and  the  1st 
day  of  September  of  each  year,  when  the  care 
and  custody  is  given  to  the  said  Sarah  L.  Den- 
ton, and  while  the  child  is  in  Wichita,  Kan.,  the 
said  defendant,  Isabelle  James,  shall  have  per- 
mission to  see  said  child  and  have  her  cus- 
tody on  Saturday  of  each  week  between  the 
hours  of  9:30  a.  m.  and  6  p.  m. 

"And  it  is  further  ordered  that  during  the 
Christmas  and  Easter  holidays  the  said  child 
shall  spend  one-baif  of  her  time  with  Mrs. 
Isabelle  James  and  one-lialf  of  her  time  with 
Mrs.  Sallie  Denton. 

"It  is  further  ordered  that  during  the  time 
that  said  Caroline  Denton  is  with  Mrs.  Sallie 
Denton,  the  father  of  the  said  child,  Frank  W. 
Denton,  may  visit  the  said  child  and  enjoy  her 
society,  and  during  the  said  time  the  child 
is  with  Mrs.  Sallie  Denton  the  said  father  may 
have  said  child  in  his  possession,  but  under  the 
control  of  Mrs.  Sallie  Denton,  and  shall  not 
remove  her  from  the  state  of  Kansas,  return- 
ing the  child  to  Mrs.  Sallie  Denton  in  due  time 
and  season,  so  that  the  child  may  be  delivered 
to  her,  to  be  delivered  to  Mrs.  Isabelle  James, 
as  herein  provided." 

The  parties  acquiesced  in  the  order,  and 
custody  of  the  child  was  shared  according  to 
Its  terms.  On  June  18,  1020,  while  the  child 
was  in  lawful  custody  of  Sallie  Denton  by 
virtue  of  the  order,  she  adopted  it  by  formal 
proceedings  in  the  probate  court  On  Sq>- 
tember  1,  1920,  Sallie  Denton,  exercising  the_ 
right  of  parent  by  adoption,  did  not  return' 
the  dilld  to  Isabelle  James.  Isabelle  James 
applied  to  the  district  court  for  an  order  di- 
recting the  sheriff  to  seize  the  child  and  re- 
turn It  to  her.  The  application  was  made 
under  the  title  of  the  habeas  corpus  proceed- 
ing. Sallie  Denton  Intervened,  and  Issues 
were  framed  between  herself  and  Isabelle 
James  covering  the  whole  subject  of  welfare 
of  the  child  and  right  to  its  custody.  At  the 
conclusion  of  the  hearing  the  court  summed 
up  the  case  as  follows: 

"I  am  of  the  opinion  still  that  for  the  beat 
interests   of  this  child  it  should  go  to  Mrs. 
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JTamea  for  nise  months,  for  the  best  interest* 
«f  the  child,  and  becanse  it  has  been  educated 
In  the  game  line;  and  tliat  for  the  other  three 
months  it  should  go  to  Mrs.  Denton.  Bat 
the  only  Question  now  is  as  to  the  effect  of 
these  proceedings  in  the  probate  court  I  would 
not  consider  that  either  of  tliese  ladies  were 
improper,  but  I  consider  that  under  all  con- 
ditions the  best  interests  of  the  child  would 
be  subserved  by  giving  it  to  Mrs.  James.  If 
Mrs.  James  wasn't  in  the  case,  Mrs.  Denton 
-would  be  an  eminently  proper  person,  and  the 
child  would  be  fortunate  to  be  adopted  by  her. 
I  am  choosing  under  the  circumstances  .what 
I  think  would  be  beat  for  the  child. 

"By  Mr.  Wilson:  Don't  you  think  Mrs.  Den- 
ton could  educate  that  child  as  well  as  Mrs. 
James? 

•^By  the  Court:    Yes. 

"By  Mr.  Wilson:  Then,  why  would  it  be— 

"By  the  Court:  That  is,  if  the  child  hadn't 
been  started  in  one  line.  The  mother  wanted 
the  cliild  educated  in  a  certain  way,  and  the 
father  agreed  to  it,  and  ttmt  should  be  carried 
out.  Of  course,  if  the  child  had  been  given  to 
Mrs.  Denton  early,  and  a  certain  line  of  edu- 
cation proceeded--  (Further  argument  of 
counsel.) 

"By  Uie  Court:  The  adoption  proceedings 
are  legal,  at  least  so  far  as  making  the  child 
the  heir  of  Mrs.  Denton.  •  •  •  I  will  an- 
nounce my  decision  as  soon  a*  I  can  reach  it." 

The  matters  wtalcb  tbe  court  seemed  ret- 
icent about  stating  in  plain  terms  were  these: 
Tbe  child's  mother  was  a  B<xnan  Cath- 
olic. The  father  agreed  with  the  mother  that 
tbe  child  should  be  reared  In  the  mother's 
reUglous  faith.  Isabelle  James  is  a  Boman 
Catholic^  and  Sallie  Dentoa  is  not.  The  for- 
mal Judgmett  recited  that  it  was  for  the  beet 
Interest  of  the  child  tbe  order  made  In  the 
habeas  corpus  proceeding  should  be  carried 
out,  and  that  validity  of  the  adoption  pro- 
ceeding could  not  be  collaterally  attacked. 

[1-3]  If  the  probate  court  had  jurisdiction 
to  make  the  order  of  adopti(»,  tbe  propriety 
of  the  order  cannot  be  gneetloned  'in  this  pro- 
ceeding, and  the  child  is  the  child  of  Sallie 
Doiton.  Isabelle  James  contends  the  pro- 
bate court  proceeding  was  Told  for  lack  of 
Jurisdiction,  .because  she  was  not  required 
to  appear,  and  was  not  notified  or  given  op- 
portunity to  present  her  claim  to  custody  of 
tbe  child.  The  statute  itiatlng  to  adoption 
reads  as  follows: 

"Any  person  may  appear  in  the  probate  court 
of  the  county  of  bis  or  her  residence  and  offer 
to  adopt  any  minor  cliild  or  children  as  his 
or  her  own.  Thereupon  the  court  shall  in- 
vestigate the  matter,  and  shall  require  that  the 
minor  appear  or  be  brought  before  the  court, 
and  sfaijl  require  that  such  of  the  minor's 
parents  as  are  living  in  the  state,  and  the 
guardian  (if  any),  appear  also  in  court,  with- 
out expense  to  the  public;  and  if  either  or 
both  parents  of  such  minor  are  nonresidents 
of  the  state,  there  shall  be  filed  an  affidavit 
made  by  ail  such  nonresident  parents  or  guard- 
ian setting  forth  that  they  are  parents  of 
such  minors,  and  that  they  consent  to  such 
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adoption  by  the  q)plicant,  and  that  such  eon> 
sent  is  free  and  voluntary;  and  if  the  probate 
court  Shan  find  tiiat  the  minor  and  the  living 
parents  of  such  minor  and  the  guardian  (if 
any)  consent  freely  and  voluntarily  to  such 
adoption,  the  said  court  shall  recoil  its  pro- 
ceedings in  the  journal,  declaring  each  such 
minor  child  to  be  the  child  and  heir  of  such 
person  so  adopting  such  minor;  and  then  and 
thereafter  such  person  so  adopting  such  minor 
shall  be  entitled'  to  exercise  any  and  all  the 
rights  of  a  parent,  and  be  subject  to  all  the 
liabilities  of  that  relation.  If  the  probate  court 
on  investigation  finds  that  the  person  offering 
to  adopt  such  minor  child  is  unfit,  or  finan- 
cially unable,  properly  to  assume  tiie  relation 
of  parent  to  such  minor,  such  court  shall  re- 
fuse to  permit  such  adoption  to'  be  made.  If 
either  parent  is  alleged  to  be  dead,  proof  of 
death  shall  be  made  by  affidavit.  If  the  par- 
ents of  such  minor  child  shall  have  been  di- 
vorced, the  consent  of  the  parent  to  whom  cus- 
tody of  such  cliild  shall  have  been  awarded 
shall  be  necessary  to  authorize  an  order  of 
adoption,  but  the  consent  of  the  other  par- 
ent, though  desirable,  shall  not  be  necessa- 
ry.   ♦♦    ♦ 

"Minor  children  adopted  as  aforesaid  shall 
assume  the  surname  of  the  person  by  whom 
they  are  adopted,  and  shall  be  entitled  to  the 
same  rights  of  person  and  property,  as  children 
or  heirs  at  law  of  the  person  thus  adopting 
them." 

Gen.  SUt.  1916,  {§  6362,  6368. 

The  statute  does  not  recognize  notice  at 
alL  It  requires  appearance.  Under  circum- 
stances not  now  material,  certain  appear- 
ances are  dispensed  with.  In  this  instance 
presence  of  tbe  following  persons  in  court 
was  necessai7:  Caroline  Denton,  the  dilld; 
Frank  Denton,  the  child's  father ;  the  child's 
guardian,  if  any ;  and  Sallie  Denton,  tbe  per- 
son offering  to  adopt  Did  CSaroline  Denton 
have  a  guardian,  other  than  ber  natural 
guardian,  within  the  meaning  of  the  statute, 
whose  appearance  was  lndlsi>enBable  to  her 
adoption? 

The  Legislature  has  dealt  with  tbe  subject 
of  guardians  as  fuUy  as  it-bas  dealt  with  the 
subject  of  adoption.  The  two  statutes  ndght 
well  be  read  as  one,  under  tbe  general  title, 
"Welfare  of  Minor  Children,"  and  tbe  pre- 
sumption is  that  when  the  word  "guardian" 
was  used  in  tbe  adoption  statute,  it  meant 
the  kind  of  guardian  which  had  been  tbe  sub- 
ject of  legislative  thought  There  are  three 
kinds  of  guardians,  and  no  more;  natural 
guardians,  testamentary  guardians,  and  pro- 
bate guardians.  Tbe  father  and  mother  are 
natural  grnardians,  and  if  either  die  or  be- 
come incapable  of  acting,  natural  guardian- 
ship devolves  on  tbe  other.  One  parent  who 
survives  the  other  may  by  will  appoint  a 
guardian  for  bis  child,  and  the  appointee  has 
the  same  power  and  performs  tbe  same  du- 
ties regarding  tbe  person  and  estate  of  tbe 
child  as  a  natural  guardian.  If  no  testa- 
mrentary  guardian  has  been  appointed,  or  If 
living  parents  be  disqualified  to  act  as  guard- 
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lana,  the  probate  court  may  appoint  one. 
Oen.  Stat.  lOlS,  ({  5(H1,  6042.  Section  5049 
of  the  statutes  reads  as  follows: 

"Oaardians  of  the  peraona  of  minors  hare 
the  same  power  and  control  orer  them  that 
parents  would  have,  if  living." 

Guardians  of  property  belong  to  the  sanfe 
classes.  Natural  guardians  are  guardians  of 
property  provided  by  themselves.  Probate 
guardians  must  be  appointed  for  other  prop- 
erty, and  testamentary  guardians  for  estates 
may  be  appointed  In  the  same  way  as  for 
Xwrsons.  District  courts  have  no  power  to 
appoint  guardians,  and  supervision  and  con- 
trol of  the  conduct  of  guardians  is  vested  in 
the  probate  court.  In  this  instance -we  are 
not  concerned  with  property  guardianship. 

Turning  to  the  adoption  statute,  it  will  be 
observed  that  nobody  is  required  to  appear 
at  an  adoption  proceeding  who  is  not  required 
to  consent  to  it,  and  the  reason  for  appear- 
ance must  he  found  in  the  reason  for  consent 
It  seems  quite  clear  that  the  consent  of 
parents  is  required  because,  with  the  adoption 
of  their  child  by  another,  their  parenthood 
comes  to  an  end.  The  child  becomes  the 
child  of  the  person  adopting  It.  A  guardian 
is  one  whom  the  law  substitutes  for  jiarents. 
He  stands  in  loco  parentis,  and  is  sometimes 
referred  to  as  temporary  parent.  The  equiv- 
alent of  the  parental  status  which  a  guardian 
enjoys  by  virtue  of  the  express  terms  of  the 
statute  Is  terminated  by  adoption,  and  so  he 
must  appear  and  consent  A  mere  custodian 
of  an  infant  bears  no  domestic  relationship 
to  the  child,  and  it  Is  a  clear  misnomer  to 
speak  of  a  court  custodian  as  having  any 
rlgbt  or  dalm  to  custody  of  the  child.  Ha  Is 
merely  a  court  agmt  who  executes  the  spe- 
cific order  of  the  court  placing  the  child  In  his 
custody.  The  only  right  involved  is  the  right 
of  the  child  to  repose  In  the  designated  cus- 
tody until  some  court  having  lawful  authority 
sees  lit  to  make  some  other  arrangement; 
and  consent  of  a  naked  custodian,  who  may 
be  displaced  at  any  time,  may  be  dispensed 
with.  In  the  present  instance  it  would  be 
strange  if  the  chUd  could  not  enjoy  some 
splmdld  opportunity  to  become  the  child  and 
heir  of  another,  unless  two  court  custodians 
gave  their  consent  Therefore  the  Legisla- 
ture stopped  with  appearance  and  consent  of 
parents,  and  of  the  guardian,  if  any,  and  the 
court  is  not  authorized  to  add  to  the  statu- 
tory requirements. 

[4-1]  The  adoption  of  Caroline  Denton  by 
Sallie  Denton  carried  with  It  every  feature 
of  the  domestic  relation  of  parent  and  child 
except  natural  birth  (Dreyer  v.  Schrlck,  105 
Kan.  495,  498, 185  Fac.  30),  and  SaUie  Dentcm 
was  entitled  to  custody  of  the  child  precisely 
as  if  she  were  a  natural  parent  Any  court 
will  say  that  the  criterion  of  parental  right 
to  custody  of  a  child  is  welfare  of  the  child, 
The  criterion,  however,  is  not  always  judi- 
ciously applied.     Sometimes  it  is  declared 


that  the  rearing  of  dilldren  Is  a  functloii 
which  the  state  delegates  to  parents,  and 
which  it  may  resume  at  will,  for  its  welfare, 
through  welfare  of  the  child.  The  rearliig  of 
children  is  not  in  fact  a  function  delegated 
by  the  state  to  the  dtlzen,  any  more  than 
the  begetting  of  children  is  a  delegated  state 
function,  and  the  theory  of  government  rec- 
ognized by  the  declaration  is  responsible  for 
absolutism  in  its  most  tyrannical  form.  The 
theory  is  expressly  repudiated  by  the  first  two 
sectims  of  the  Bill  of  Rights  of  this  state: 

"l.*AU  men  are  possessed  of  eqnal  and  in- 
alienable natural  rights,  among  which  are  life, 
liberty,  and  the  porsoit  of  happiness. 

"2.  All  political  power  is  inherent  in  the 
people,  and  all  free  governments  are  founded 
on  their  authority,  and  are  inatitated  for  their 
equal  protection  and  benefit    *    •    * " 

Gen.  Stat  1915,  |{  105,  106. 

Man  has  no  higher  right  or  Interest  or 
happiness  than  that  for  which  the  words 
"family"  and  "home"  stand.  Very  often  it 
is  said,  with  a  touch  of  derision,  that  a  child 
is  not  a  chattel,  and  a  parent  has  no  property 
in  his  child  giving  him  right  to  custody, 
whldi  is  very  true.  The  interest  which  a 
parent  has  in  the  nurture  of  his  own  off- 
spring, and  in  nearness  to  them  for  that  par- 
pose,  lies  In  a  different  plane  from  that  oc- 
cupied by  property;  it  transcends  property. 
Un  the  child's  side,  it  has  no  higher  welfare 
than  to  be  reared  by  its  parents.  The  state 
has  no  hi^er  welfare  than  to  have  chUdrai 
reared  by  their  parents,  and  free  government 
Is  instituted  for  the  protection  and  benefit  of 
parenthood  as  one  of  the  natural  rights  which 
the  citizen  possesses.  Acting  on  these  prin- 
ciples, this  court  holds  that  welfare  of  a 
child  is  best  subserved  by  leaving  it  with  its 
natural  guardian  untU  it  is  demonstrated 
that  the  parent  is  unfit  to  discharge  the  du- 
ties which  are  correlative  to  his  right  Then, 
and  not  until  then,  does  his  right  yield.  The 
latest  decision  on  the  subject  was  made  in 
March  of  this  year,  in  the  case  of  Crews  ▼. 
Sheldon,  106  Kan.  438,  186  Pac.  498.  Previ- 
ous decisions  are  collated  In  the  opini(n. 

It  would  be  idle  to  debate  the  fitness  of 
Sallie  Denton  to  have  custody  of  the  child  in 
controversy,  as  its  adopted  mother.  The  dis- 
trict court  the  same  judge  presiding,  has 
twice  given  her  custody  of  the  child  for  three 
months  of  the  year,  and  the  remarks  of  the 
court  in  summing  up  the  case  make  its  Judg- 
ment respecting  the  matter  clear.  In  the 
brief  for  Isabelle  James  it  is  said  there  was 
no  evidence  relating  to  the  fitness  of  Sallie 
Denton  to  have  custody  of  the  child.  She  al- 
ready had  the  judgment  of  the  district  court 
on  the  subject,  and  she  produced  a  recent 
order  of  another  court,  having  full  Jurisdic- 
tion over  the  matter  of  welfare  of  the  diild, 
making  it  her  child.  That  was  quite  su£S- 
dent  until  lack  of  qualification  waa  fully 
proved  by  whoever  questioned  It 
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Haying  all  tbe  rights  of  a  natural  parent, 
Sallle  Denton  has  the  right  to  control  the 
education  of  the  chUd,  and  the  finding  of  the 
district  court  that  It  was  for  the  best  in- 
terest of  the  child  Isabelle  James  should  have 
custody  during  the  school  period  of  each  yedr 
was  contrary  to  law.  Section  7  of  the  Bill 
of  Rights  of  this  state  reads  aa  follows: 

"The  right  to  worship  God  according  to  the 
dictates  of  conscience  shall  never  be  infringed; 
nor  shall  any  person  be  compelled  to  attend  or 
support  any  form  of  worship;  nor  shall  any 
control  of  or  interference  with  tbe  rights  of 
conscience  be  permitted,  nor  any  preference  be 
given  by  law  to  any  religious  establishment  or 
mode  of  worship.  *  •  •  "  Oen.  Stat.  1915,  i 
111. 

In  the  case  of  Watson  y.  Jones,  13  Wall. 
879,  20  L.  Ed.  6C6,  the  Supreme  Ckmrt  of  the 
United  States  enunciated  a  principle  which  1» 
applicable  here^  as  it  was  in  tbe  controyersy 
under  dedslon: 

"In  this  country  the  fuH  and  free  right  to 
entertain  any  religious  belief,  to  practice  any 
religious  principle,  and  to  teach  any  religious 
doctrine  which  does  not  violate  the  laws  of 
morality  and  property,  and  which  does  not  in- 
fringe personal  rights,  is  conceded  to  all.  The 
law  knows  no  heresy,  and  is  committed  to  the 
support  of  no  dogma.  •  *  *  *'  IS  Wall.  728, 
20  li.  Ed.  666. 

Aside  from  UmltationB  of  tbe  general  char- 
acter Indicated,  the  courts  have  no  authority 
oyer  that  part  of  a  child's  training  which 
consists  In  religions  discipline,  and  in  a  dis- 
pute relating  to  custody,  religious  ylews  af- 
ford no  ground  for  depriving  a  par^it  of 
custody  who  Is  otherwise  qualified.  The 
agreement  of  the  child's  father  and  mother 
that  the  chUd  should  be  reared  In  the  Catho- 
lic faith  was  a  commendable  compromise  be- 
tween two  natural  guardians,  who,  under  the 
statute  of  this  state,  had  equal  authority.  On 
the  death  of  the  mother,  the  father's  right 
to  educate  his  child  became  paramount,  and 
tbe  agreement  was  merely  persuasive  uxKip 
him.  That  right  is  now  vested  In  Sallle  Den- 
ton. Authorities  (m  the  subject  of  parental 
right  to  control  religious  education  of  a  child 
are  collated  In  an  article  In  29  Harvard  Law 
Beylew,  at  page  485  (March,  1916).  Because 
of  tbe  settled  views  of  this  court  concerning 
the  nature  of  the  parental  relation,  and  the 
rights  flowing  therefrom,  the  question  of  re- 
ligion cannot  be  regarded  as  entering  Into  this 
case.  It  Is  conceivable  that,  on  change  in 
custody  of  a  child  of  peculiar  temperam«it, 
lll-iionsldered  proselyting  might  be  so  begun 
and  carried  on  as  to  destroy  completely  the 
foundation  of  all  faith,  and  lead  to  positive 
Immorality.  It  will  be  time  enough  to  deal 
wltb  such  a  case  when  It  arises. 

A  motion  by  Isabelle  James  to  dismiss  the 
appeal  Is  d^iled,  her  cross-appeal  is  without 
merit,  and  the  Judgment  of  the  district  court 
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Is  reyeised.  The  causa  la  remanded  to  the 
district  court,  with  direction  to  enter  Judg- 
ment awarding  custody  of  the  child  to  Salll* 
Daotton  as  Its  parent  by  ad<q>tlon,  and  to  Is- 
sue an  order  requiring  tbe  sherlfC  to  deliyer 
possession  of  the  child  to  her. 
All  the  Justices  concurring. 


(107  Kan.  635) 

CITY  OF  HAYS  v.  8CHUELER.    (No.  22728.) 

(Supreme  Court  of  Kansas.     Nov.  0^  1920.) 

(ByUaiu*  by  the  CouH.) 

Municipal   oorporations   «s>66l  (2)— Ordinance 
may  Impose  penalty  for  not  having  rear  red 
light  on  automobiles. 
A  city  ordinance,   regulating  operation  of 
motor  vehicles  on  streets  of  the  dty,  and  re- 
quiring a  red  rear  light  to  be  displayed  between 
certain   hours,   may  impose  a  penalty  for  its 
violation,  without  making  a  specific  intent  or 
guilty  mind  an  essential  element  of  the  misde- 
meanor. 

Appeal  from  District  Court,  EUUs  County. 

Alex  Schueler,  Jr.,  was  convicted  In  the  ix>- 
llce  court  of  tbe  dty  of  Hays  of  violation  of 
an  ordinance,  and  appealed  to  the  district 
court,  and  from  Its  verdict  quashing  the  com- 
plaint, the  City  of  Hays  appeals.  Reversed 
and  cause  remanded,  wltb  direction  to  deny 
tbe  motion  to  qhasb. 

O.  M.  Holmqulst,  of  Hays,  for  appellant 
B.  A.  Bea,  of  Hays,  for  appellee. 

BURCH,  J.  Tbe  defendant  was  ccmvicted 
In  police  court  of  violating  a  city  ordinance, 
and  appealed  to  the  district 'court.  Tbe  dis- 
trict court  quashed  tbe  complaint,  on  the 
ground  the  ordinance  was  void.  Tbe  dty  ap- 
peals. 

Tbe  ordinance  regulated  operation  of  mo- 
tor vebldes  on  streets  of  the  dty,  and  requir- 
ed a  rear  red  light  to  be  displayed  between 
certain  hours  after  sunset  and  before  sunrise. 
The  motion  to  quash  asserted  tbe  ordinance 
was  bad  because  willfubiess  or  wrongful  in- 
tent was  not  made  an  element  of  tbe  offense, 
and  stayed  argnmentatively  that  a  light 
might  go  out  without  willfulness  or  intention- 
al fault,  and  in  spite  of  tbe  utmost  care. 

If  it  were  necessary  to  validity  of  an  ordi- 
nance that  conditions  of  the  character  Indi- 
cated in  tbe  motion  to  quash  should  be  in- 
serted, the  full  protection  which  the  regula- 
tion is  designed  to  afford  could  not  be  secured, 
and  evasion  would  be  so  easy  tbe  regulation 
would  practically,  if  not  utterly,  fall.  The 
regulation  falls,  therefore,  withlu  the  numer- 
ous dass  in  which  diligence,  actual  knowl- 
edge, and  bad  motives  are  Immaterial,  and 
the  fact  of  noncompliance  entails  penalty. 
Instances  of  such  regulations  are  noted  in 
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the  cose  of  Wagstaff  ▼.  Schlppel,  27  Kan.  450, 
at  page  458;  sale  of  adulterated  milk;  sale 
of  llqnor  to  minors ;  forfeiture  of  ship  havlBg 
snraggled  goods  on  board,  although  owner  and 
officers  may  be  Innocently  ignorant;  and 
other  fiscal  and  police  regulations. 

In  the  case  of  State  t.  Bush,  45  Kan.  188, 
25  Pac.  614,  the  statute  InTolved  p«iallzed 
any  city  derk  who  registered  voters  who  did 
not  personally  appear  and  ai^ly  for  registra- 
tion. There  was  no  reference  to  any  specific 
intent.  It  was  held  that  none  was  necessary 
exc^t  intent  to  commit  the  interdicted  act, 
and  that  intention  would  be  inferred  from 
commission  of  the  act  In  the  cases  of  State 
T.  Moulton,  62  Kan.  69,  34  Pac.  412,  and  State 
T.  Bennaker,  75  Kan.  685,  90  Pac.  245,  it  was 
held  that  Ignorance  of  the  intoxicating  char- 
acter of  a  beverage  sold  would  not  exempt 
the  seller  from  prosecution  for  selling  Intoxi- 
cating liquor.  In  the  case  of  Bmporla  v.  Beck- 
er, 76  Kan.  181,  90  Pac.  798,  12  I*  R.  A.  (N. 
S.)  946,  an  agent  In  charge  of  a  store  was 
fined  for  conducting  business  without  pay- 
ment of  a  license  tax.  The  agent  did  not 
know  his  principal,  the  owner  of  the  stor^ 
had  not  paid  the  tax.  In  the  oidnlon  it  was 
said: 

"Breach  of  the  ordinance  is  made  a  misde- 
meanor, and  a  specific  intent  or  guilty  mind  is 
not  an  essential  element.  Ordinances  and  stat- 
ates  similar  to  the  one  in  qaestion  may  impose 
penalties  irrespective  of  any  intent  to  violate 
them.  It  is  immaterial  that  the  appellant  may 
not  have  intended  to  break  the  ordinance,  as 
he  became  a  lawbreaker  and  subject  to  panfsh- 
ment  when  he  did  the  things  prohibited  by  the 
ordinance."  76  Kan.  184,  90  Pac.  799,  12  L. 
R.  A.  (N.  S.)  946. 

The  disUnction  between  offenses  of  this 
character  and  those  involving  conduct  malum 
in  se,  and  so  necessarily  requiring  an  Intent 
to  do  wrong,  is  Illustrated  In  the  case  of 
State  ▼.  I^stman,  60  Kan.  657,  57  Paa  109. 
See,  alsa  State  v.  Brown,  88  Kan.  890,  16 
Pac.  269. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  deny  the  motion  to  quaslu 

All  the  Justices  concurrlnit 


(107  Kan.  564) 

BREITENBACH  v.  ANTHONY  &  N.  RY.  CO. 
(No.  22154.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1920.) 

(Syllabua  by  the  Court.) 

I.  Railroads  «=»I04(I)  —  Petition  for  failure 
to  coRstruct  statutory  oattle  guards  held  aaf- 
flcient  as  against  demurrer. 
Where  a  railroad  company  has  constructed 

its  railway  track  across  a  farmer's  fenced  pas- 


ture land,  catting  It  in  two,  but  failed  to  con- 
struct an  nndercronnd  crossing  to  connect  the 
divided  parts  of  the  pasture  as  it  had  agreed 
to  do,  and  failed  to  constmct  the  statutory  cat- 
tle guards  at  its  entrance  to  and  exit  from  the 
pasture,  whereby  the  farmer's  live  stock  es- 
caped from  the  pasture,  and  the  farmer  was 
compelled  to  abandon  the  use  of  one  part  of 
the  pasture,  a  petition  reciting  these  pertinent 
facts  was  sufficient  as  against  a  demurrer. 

2.  Railroads  «=»  1 04(  I )— Damages  for  failure 
to  construot  statutory  oattle  guard*. 

The  evidence  showing  the  expense  of  pro- 
viding pasture  elsewhere  to  replace  that  which 
the  farmer  was  compelled  to  abandon  because 
of  defective  cattle  guards  was  saffidently  ac- 
curate to  determine  the  amount  of  tiie  dam- 
age sustained  through  the  loss  of  the  use  of 
the  pasture,  and  this  loss  was  a  proper  item 
of  damages;  and  the  farmer's  restraint  of  his 
cattle  within  a  fenced  portion  of  his  pasture, 
and  his  feeding  them  in  a  lot  for  a  longer  sea- 
son than  would  have  been  necessary  if  all  his 
pasture  had  been  available,  was  a  sufficient 
showing  of  diligence  on  his  part  to  minimiie 
his  damages. 

3.  Rallroails  igsslMd)  —  Trial  «s>260<l)  — 
Instruction  on  damages  for  failure  to  con- 
struot oattle  guards  held  properly  refused; 
lastraotion  oovered  may  properly  be  refused. 

Two  Instructions  which  defendant  request- 
ed and  which  were  refused,  examined,  and 
held,  that  the  •abject-matter  of  one  of  these 
was  adequately  and  more  pertinently  given  bj 
the  trial  court,  and  that  the  other  was  prop- 
erly refused. 

Appeal  from  District  Court,  Bdwards 
Ck>anty. 

Action  by  M.  Breitenbach  against  the  An- 
thony &  Northern  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Ifalloy,  Davis  &  White,  of  Qntddqscn,  for 
appellant 
W..E.  Broadi^  of  Kinsley,  for  appellee. 

DAWSON,  J.  The  plaintiff  sued  the  de- 
fendant railway  company  for,  falling  to  place 
an  underground  crossing,  fences,  and  prop- 
er cattle  guards  along  and  upon  its  newly 
oonstrueted  railway  on  the  plaintiff's  farm. 

In  1916  the  defendant's  railway  was  buUt 
By  contract  it  acquired  a  right  of  way  over 
plalntUTs  farm,  cutting  his  pasture  into  two 
parts,  60  acres  west  of  the  railway  track 
and  80  acres  east  of  It  In  the  contract  the 
railway  agreed  to  put  in  an  underground 
crossing  to  connect  the  two  parts  of  the 
pasture.  There  was  some  delay  in  building 
the  fences,  especially  on  the  east  side  of  the 
right  of  way.  No  underground  crossing  was 
constructed,  and  the  cattle  guards  first  put 
In  where  the  railway  entered  and  left  the 
pasture  were  temporary  and  defective.  The 
plaintiff  was  thus  deprived  of  the  use  of  80 
acres  of  his  pasture,  and  he  had  to  hire 
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pasture  elaewbere  for  part  of  Ub  cattle,  and 
he  had  to  teed  Us  cattle  for  a  longer  aeason 
than  osuaL 

The  Jury  retnmed  a  verdict  for  the  plain- 
tiff in  the  snm  of  $240,  and  answered  certain 
Questions: 

"Q.  2.  *  •  •  Was  the  use  of  the  pasture 
impaired  for  grazing  purposes  by  reason  of 
any  acts  or  omissions  of  the  defendant?  A. 
2.  Tee. 

"Q.  8;  •  *  •  What  acts  or  omissions  of 
the  defendant  caused  the  impairment  of  the 
land  for  grazing  purposes  and  in  what  way 
was  its  use  impaired?  A.  8.  Insufficient  cat- 
tle guards. 

"Q.  4.  *  *  *  Was  any  part  of  said  dam- 
ages based  on  the  failure  of  the  defendant  to 
Install  and  maintain  proper  cattle  guards?  A. 
4.  Yes. 

"Q.  6.  ♦  •  •  If  so,  what  part  of  said 
damage  have  yon  found  was  the  result  of  such 
ffeilnre   of   the   defendant?    A  6.  All.    *    •    * 

"Q.  10.  Has  the  plaintiff  promptly  exercised 
diligence  in  preventing  or  minimizing  his  dam- 
ages?   A  10.  Yea. 

"Q.  11.  If  you  answer  the  above  question  in 
the  affirmative,  when  and  what  acts  did  he  do 
to  prevent  or  minimize  his  damages?  A  11. 
By  keeping  his  stock  in  small  pasture  and  feed- 
ing them  after  the  railroad  was  constructed." 

The  railway  company  assigns  trial  errors 
In  overmUng  Its  demurrer  to  the  petition. 
Its  demurrer  to  the  evidence,  and  in  refusing 
two  instructions  which  it  requested. 

Noting  these  In  order,  the  action  was  not 
based  alone  upon  breach  of  the  contract  to 
construct  an  underground  crossiog,  but  also 
upon  breach  of  the  defendant's  statutory 
duty.  The  petition  recited  all  the  pertinent 
facts,  and  alleged: 

"Plaintiff  further  says  that  the  defendant  has 
failed  and  neglected  to  construct  said  under- 
ground crossing  or  cattle  guards  and  has  failed 
to  fence  its  said  right  pf  way  as  provided  in 
■aid  contract  and  as  required  by  law,  though 
often  requested  to  do  so." 

Whether  an  obligation  to  tralld  fences 
might  be  implied  in  the  contract  from  the 
apedflc  agreement  of  the  railway  company 
that  "an  underground  crossing  should  be  put 
In" — an  obviously  useless  arrangement  un- 
less the  right  of  way  was  fenced  on  both 
Bides — ^Is  not  now  material.  The  trial  court 
instmcted  the  jury  that  the  defendant  was 
imder  no  legal  obligation  to  fence  its  right 
«f  way,  and  that  alleged  dereliction  of  the 
defendant  went  out  the  case;  and,  while  the 
defendant  clearly  did  obligate  Itself  to  con- 
atruct  an  underground  crossing,  that  phase 
<rf  the  lawsuit  went  out  of  the  case  by  the 
Jury's  findings.  There  remained,  in  the  pe- 
tition, however,  the  failure  of  the  defendant 
to  construct  the  cattle  guards — a  duty  im- 
posed by  statute  on  the  railway  company. 


Sections  8469  and  8460  Of  the  Geneiai  Stat- 
utes of  1915  provide: 

"Sec.  8459.  When  any  railroad  runs  through 
any  improved  or  fenced  land,  said  railroad 
company  shall  make  proper  cattle  guards  on 
such  railroad  when  they  enter  and  when  they 
leave  such  improved  or  fenced  land. 

"Sec.  8460.  Any  railroad  company  neglecting 
or  refusing  to  comply  with  the  provisions  of 
sections  one  and  two  of  this  act  shall  be  liable 
for  all  damages  sustained  by  any  one  by  rea- 
son of  such  neglect  and  refusal;  and  in  order 
for  the  injured  party  to  recover  all  damages  he 
has  sustained,  it  shall  only  be  necessary  for 
him  to  prove  such  neglect  or  refusal." 


[1]  The  petition  was  good  against  a  de- 
murrer. 

Defendant's  next  contention  Is  that  its  de- 
murrer to  the  evidence  should  have  been  sus- 
tained. The  evidence  tended  to  show  that 
the  cattle  guards  were  defective  wooden  con- 
trivances, and  that  the  plaintifTs  stock  pass- 
ed over  them.    The  plaintiff's  son  testified: 

"We  could  not  use  the  east  pasture  in  June, 
because  there  was  nothing  to  keep  the  cattle 
in  where  the  road  went  through  north  and 
south.  They  would  walk  right  out.  They  had 
not  cattle  guards  when  the  road  was  first  con- 
structed. Wooden  cattle  guards  were  put  in 
in  the  fall  of  1916,  but  the  cattle  walked  over 
them.  The  wooden  guards  were  just  one  by 
fours  and  setting  up  endways  about  three  inch- 
es apart  and  about  four  or  five  feet  long,  lying 
lengthwise  across  the  track  the  same  way  the 
rails  run.    •    •    • 

"Whenever  the  cattle  went  across  it  would 
break  the  boards,  and  sometimes  the  wind  filled 
them  up  with  dirt.  •  •  •  We  tried  a  num- 
ber of  times  to  use  the  east  pasture,  but  the 
cattle  would  get  out.    •    •    • 

"I  took  away  the  stock  from  section  29,  In 
May  of  last  year,  because  we  could  not  pasture 
them  on  the  east  side  of  the  track.  We  had 
to  feed  these  cattle  in  the  fall  of  1916.  We 
never  even  had  a  little  pasture  on  the  west 
side  and  had  to  keep  stock  in  the  lot  and  feed 
them  when  they  first  came  through  with  the 
road.    •    •    * 

"If  we  turned  them  into  the  east  pasture, 
they  never  stayed  there." 

me  plaintiff  testified : 

"We  were  prevented  from  using  it  dose  to 
six  months.  There  was  close  to  80  acres  of 
pasture  east  of  the  railroad.  My  water  and 
feed  lot  is  In  that  part  of  the  pasture  west  of 
the  railroad.    •    •    • 

"When  that  was  built,  we  could  use  the  pas- 
ture west  of  the  railroad.  They  provided  barb- 
ed wire  gates  where  they  filled  in  between  the 
pastures,  but  put  no  cattle  guards  at  that 
crossing.    •    •    • 

"It  was  in  September  when  they  commenced 
running  the  trains  that  they  put  up  wooden 
cattle  guards.    *    •    ♦ 

"I  was  prevented  from  using  the  east  pas- 
ture for  six  months  or  more,  *  *  *  I  mean 
the  80-acre  tract  on  the  east  side  of  the  rail- 
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road.    We  eonld  not  let  them  Into  this  paatare, 
because  they  always  went  on  aerosa." 

BHsewhere  th«  son  testified: 

"I  took  S2  head  of  cattle  over  to  a  river 
bottom  pasture  and  paid  |1  per  bead  per  month 
because  we  could  not  pasture  them  at  home." 

[2]  The  defendant  cites  several  cases  toudi- 
Ing  the  mounire  of  damages  for  its  failure 
to  make  prt^er  cattle  guards  at  the  railway 
entrance  to  and  exit  from  the  pasture.  But 
surely  the  measure  of  damages  is  not  re- 
stricted to  such  of  the  particular  items  as 
are  approved  in  those  particular  cases.  The 
statute  says  the  injured  party  may  recover 
"all  damages,"  and  "it  shall  only  be  neces- 
sary for  him  to  prove  such  neglect  and  re- 
fusaL"  The  damages  were  sufficiently  es- 
tablished ;  and  so,  too,  were  the  defendant's 
neglect  and  refusal.  I>oss  of  pasturage  was 
held  to  be  a  proper  item  of  damages  in  Bail- 
way  Co.  V.  BilUngs,  77  Kan.  119, 120,  93  Pac. 
690.  While  it  may  be  correct  that  the  plain- 
tiff might  have  employed  herders  to  keep  the 
stock  from  passing  over  the  defective  cattle 
guards,  it  Is  certain  that  the  wages  of  such 
herders  would  have  been  a  greater  item  than 
the  total  loss  of  the  pasturage,  and  one,  too, 
which  properly  might  have  been  assessed 
against  the  defendant.  Freeman  v.  Bailway 
Co.,  101  Kan.  616,  621,  167  Pac.  1062.  It 
is,  of  course,  the  duty  of  the  Injured  party  to 
minimize  his  damages,  and  that  duty,  we 
think,  was  fully  discharged  by  the  plaintiff 
when  he  abandoned  the  use  of  the  pasture 
east  of  the  railway  and  confined  and  fed  his 
live  stock  in  the  smaller  pasture,  and  hired 
other  pasturage  for  part  of  his  cattle. 

13]  Complaint  is  made  of  an  instruction 
relating  to  plaintiff's  duty  to  observe  dili- 
gence to  prevent  h&  cattle  passing  over  the 
defective  cattle  guards,  but  this  subject  was 
adequately  and  more  pertinently  covered  in 
those  given  by  the  court. 

Another  instruction  refused  would  have 
declared  the  law  to  be  that,  if  the  plaintiff 
suffered  damage  by  reason  of  the  defendant's 
failure  to  maintain  proper  and  sufficient  cat- 
tle guards,  the  Jury  should  not  consider  any 
consequent  damage  for  a  period  of  more 
than  60  days  commencing  from  the  comple- 
tion of  the  railway.  Presumably  this  was 
because  of  defendant's  viewpoint  that  the 
statute  limited  the  damage  to  some  such 
period  unless  notice  and  demand  for  proper 
cattle  guards  were  made  upon  the  railway 
Company.  The  statute,  however,  contains  no 
such  provision ;  and,  moreover,  we  think  the 
evidence  sbov^ed  that  such  notice  and  de- 
mand were  repeatedly  made. 

The  court  cannot  see  its  way  to  disturb 
this  judgment,  and  it  is  therefore  affirmed. 

All  the  Justices  concurring. 
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la  ra  SMITH'S  ESTATE. 

SMITH  V.  FOY. 

(No.  22693.) 

(Supreme  Court  of  Kansas.     Nov.  6^  1920L) 

(ByUabu*  by  the  Court.) 

1.  Appeal  aid  error  «s»l50(l)  —  Intestate's 
widow  may  appeal  fron  order  allowing  clain 
against  astat*. 

The  widow  of  a  person  who  died  intestate 
may  appeal  from  an  order  of  the  probate  coart 
allowing  the  claim  of  a  creditor  against  the 
estate  of  the  deceased. 

2.  Exeoutors  and  administrators  «=9256(5)— 
Affidavit  for  appeal  from  separate  orders  al> 
lowing  claims  held  sufflctent. 

An  affidavit  for  an  appeal  from  two  orders 
of  a  probate  court  allowing  separate  claims 
against  an  estate  of  a  deceased  person  recited 
that  the  "appeal  is  not  taken  for  the  purpose 
of  delay,"  bnt  did  not  recite  that  it  was  "not 
taken  for  the  purpose  of  vexation."  One  ap- 
peal bond  was  given,  which  was  approved  tagr 
the  probate  court  for  an  appeal  from  two  or- 
ders, which  were  made  on  the  same  day.  HeU, 
that  the  district  court  obtained  Jurisdiction  of 
both  claims,  and  that  the  appeal  was  improper- 
ly dismissed  as  to  one  of  them. 

Appeal  from  District  (3ourt,  Osborne 
County. 

Proceeding  by  Flora  Foy  and  Fred  Smith 
against  the  estate  of  Felix  Smith,  deceased, 
for  the  allowance  of  certain  claims.  E'rom  an 
order  of  the  probate  court  allowing  the 
claims  of  each  claimant,  M.  L.  Smith,  de- 
cedent's widow  and  heir,  appealed  to  the  dis- 
trict court  From  a  dismissal  of  the  appeal 
as  to  the  claim  of  Flora  Foy,  M.  L.  Smith 
again  appeals.    Beversed. 

J.  K.  Mitchell  and  N.  C.  Else,  both  of  Os- 
borne, for  appellant 
H.  McCaslin,  of  Osborne,  for  appellee. 

MABSHALL,  J.  M.  L.  Smith,  widow  and 
heir  of  Felix  Smith,  deceased,  appeals  from 
a  Judgment  of  the  district  Conrt  dismissing 
her  appeal  from  a  Judgmoit  of  the  probate 
court  allowing  a  claim  in  favor  of  Flora  Foy 
against  the  estate  of  Felix  Smitbt  He  had 
died  In  Arkansas  intestate,  and  left  surviv- 
ing him  his  widow,  and  Fred  Smith  and 
Flora  Foy,  his  children.  W.  B.  Foy,  husband 
of  Flora  Foy,  was  appointed  administrator  of 
the  estate  tk  Felix  Smith  by  the  probate 
court  of  Osborne  county.  Fred  Smith  and 
Flora  Foy  each  presented  to  the  probate 
court  a  claim  for  allowance  against  the  es- 
tate. Both  claims  were  allowed  on  the  same 
day.  From  the  orders  allowing  those  claims 
M.  L.  Smith  appealed.  She  filed  but  one  affi- 
davit and  one  bond.  The  affidavit  stated 
"that  she  intends  to  appeal  from  the  orders 
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of  said  probate  ooart,  made  on  February  23, 
1918,  In  the  matter  of  the  claims  of  Fred 
Smith  and  Flora  Foy,  by  said  probate  court," 
and  that  the  'appeal  is  not  taken  for  the 
purpose  of  dday."    The  bond  recited  that — 

"Tha  condition  of  this  obligation  ia  snch: 
Whereas,  said  obligator,  Mrs.  M.  L.  Smith,  in- 
tends to  appeal  to  the  district  court  of  Osborne 
county,  Kansas,  from  certain  orders  made  in 
the  probate  court  of  Osborne  county,  Kansas, 
on  February  23,  1918,  in  the  matter  of  the  al- 
lowance of  claims  against  the  estate  of  Felix 
Smith,  deceased,  W.  B.  Foy,  administrator,  in 
favor  of  one  Fred  Smith  in  the  sum  of  $470.76, 
and  ia  favor  of  Flora  Foy  in  the  sum  of  $131.- 
00." 

In  the  district  court  Fred  Smith  and  Flora 
Foy  presented  separate  moti<Mis  to  dismiss 
the  amieals  on  three  grounds:  First,  that  M. 
L.  Smith  had  no  capacity  to  appeal ;  second, 
that  the  a£Bdavit  for  appeal  failed  to  comply 
witb  the  requirements  of  the  statute,  which 
latter  ground  was  based  on  the  proposition 
that  the  afBdavlt  for  appeal  failed  to  recite 
"that  the  appeal  is  not  taken  for  the  purpose 
of  Tezatton";  and,  third: 

"That  snch  appeal  bond  runs  to  the  state  of 
Kanwis,  and  not  to  this  appellee;  that  one 
purported  bond,  and  only  one,  is  oilered  and 
filed  in  the  said  probate  court  as  the  basis  for 
the  appeal  from  the  decision  of  the  said  pro- 
bate court  in  two  separate  and  distinct  pro- 
ceedings determined  and  decided  therein,  in  one 
of  which  this  appellee  is  not  a  party,  nor  in 
any  wise  interested,  and  the  other  being  this 
proceeding,  and  the  said  purported  bond  is 
without  surety  or  security  to  act;  the  pur- 
ported surety  thereto,  in  signing  the  same,  be- 
ing ultra  Tires,  void,  and  ineffective." 

The  bond  was  amended  on  leave  of  court  by 
obtaining  additional  surety.  M.  Ii.  Smith  re- 
quested leave  to  file  an  amended  bond  in  the 
appeal  as  to  Tlora.  Foy;  that  leave  was  de- 
nied, and  the  appeal  was  dismissed  as  to  her 
claim,  but  was  not  dismissed  as  to  the  claim 
of  Fred  Smith.  He  does  not  appeal  to  this 
court. 

[1]  1.  Did  M.  Ii.  Smith  have  the  right  to 
appeal  from  the  judgment  of  the  probate 
coiurt.  She  Is  Interested  In  the  estate  of  Felix 
Smltli;  after  his  debts  have  been  paid,  she 
will  be  entitled  to  one-half  of  the  remainder 
of  Us  estate.  She  is  Interested  In  seeing  that 
the  funds  of  the  estate  are  not  diminished  by 
tbe  allowance  of  claims  for  which  the  es- 
tate la  not  liable.  If  the  assets  of  the  es- 
tate are  dissipated,  she  will  be  Injured.  This 
brlnfi^  her  within  tbe  iHrlnclple  underlying 
tlie  mle  declared  In  Serbach  t.  Deposit  Ck>., 
99  Kan.  29,  32,  160  Pac.  990,  992  (U  B.  A. 
191TB,  1043),  where  this  court  said: 

**niat  a  creditor  of  the  personal  estate,  who 
la  dependent  upon  the  personal  estate's  share 
«f  the  residue  of  a  partnership  estate  for  the 
tetl^actioD  of  his  claim,  has  such  interest  in 
:ne  partnership  estate  as  will  entitle  bim  to 
resi«t   the  allowance  of  a  questionable  claim  tn 


the  settlement  of  the  partaerahlp  estate  in  the 
probate  court,  and  to  appeal  from  the  dedaioa 
of  that  court." 

If  a  creditor  la  Interested  In  preserving  the 
assets  of  an  Insolvent  estate,  for  the  pur- 
pose of  Increasing  the  amount  that  he  may 
receive  to  apply  on  his  claim,  an  heir  Is  like- 
wise Interested  In  preserving  the  assets  of  an 
estate,  for  tbe  pnrpose  of  increasing  the 
amount  of  his  share  on  the  final  distribution. 
If  a  creditor  has  the  right  to  protect  the  as- 
sets In  order  to  secure  the  paymoit  of  his 
claim,  an  heir  should  also  have  the  right  to 
protect  the  assets  in  order  to  preserve  the 
amount  of  his  distributive  share. ..  If  a  cred- 
itor has  the  right  to  appeal,  an  heir  should 
have  the  right  to  appeal.  It  necessarily  fol- 
lows that  M.  Ii.  Smith  can  appeal  from  the 
judgment  of  the  probate  court 

[2]  2.  Tbe  complaints  concerning  the  affi- 
davit for  an  appeal  and  the  appeal  bond  may 
be  considered  together.  The  affidavit  for  an 
appeal  In  the  present  case  Is  very  similar  to 
the  one  found  In  Jarrard  v.  McCarthy,  95 
Kan.  719,  149  Pac.  696,  where  the  affidavit 
recited  that  It  was  "made  in  good  faith  and 
not  for  tbe  purpose  of  willful  delay."  This 
court  there  held  that  the  appeal  should  not 
have  be«i  dismissed.  n?he  reasoning  by 
which  that  conclusion  was  reached  applies  In 
the  present  case.  It  should  be  remembered 
that  these  appeals  from  the  probate  court 
were  taken  from  separate  orders  of  allow- 
ance of  claims  made  on  the  same  day.  The 
administration  of  the  estate  of  Felix  Smith 
was  one  proceeding,  although  numerous  or- 
ders may  have  been  made  therein  at  dUferoit 
times,  from  which  appeals  might  have  been 
taken,  if  taken  within  the  time  allowed  there- 
for. These  appeals  were  taken  within  prop- 
er time,  and  the  dear  Intention  of  M.  L. 
Smith  was  to  appeal  from  both  orders. 

"Appeals  are  favored,  and  mere  technical  de- 
fects or  omissions  are  to  be  disregarded,  as 
tar  as  possible,  without  obstructing  the  course 
of  justice."  Haas  v.  Lees,  18  Kan.  449,  SyL 
sec.  2. 

To  the  same  effect  Is  Smith  v.  Mescatunga 
Town  Co.,  36  Kan.  758,  14  Pac.  246;  G.  K. 
&  W.  R.  Co.  v.  Town-Site  Co.,  42  Kan.  97, 
104,  21  Pac.  1112;  Brown  Co.  v.  Bnrkhalter, 
76  Kan.  321,  89  Pac.  655;  Mercantile  Co.  v. 
Wlmer,  97  Kan.  31,  33, 164  Pac.  216. 

Amendments  of  affidavits  for  appeals,  and 
of  appeal  bonds,  have  been  permitted,  and 
new  appeals  have  been  filed  in  order  to  per- 
fect attempted  appeals,  where  the  statute  giv- 
ing tbe  right  to  appeal  had  not  been  strictly 
complied  with.  .  McClelland  Bros.  ▼.  Allison, 
34  Kan.  155,  8  Pac.  239 ;  Ottawa  v.  Johnson, 
73  Kan.  165,  84  Pac.  749,  9  Ann.  Cas.  707; 
EUlott  V.  Bellevue,  82  Kan.  78,  107  Paa  794; 
Mercantile  Co.  v.  Wlmer,  97  Kan.  81,  154 
Pac.  216.  If  the  court  was  not  satisfied  with 
the  appeal  bond,  it  could  have  directed  that 
a  new  appeal  bond  or  bonds  be  filed.    The 
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mies  fhat  have  heretofore  been  declared  con- 
trol In  the  i>reaent  Instance.  The  appeal  of 
M.  Ii.  Smith  wfiB  Improperly  dismissed  as  to 
Flora  Foy. 

It  is  BO  held,  and  the  judgment  dismissing 
that  appeal  Is  reversed. 

All  the  Justices  concurring 


(107  Kan.  700) 

SOLOMON  NAT.  BANK  V.  CONTINENTAL 
TRUST  CO.  et  al.     (No.  22866.) 

(Supreme  Court  of  Kansas.    Mot.  6,  1920.) 

fSvllaiiu  Iff  the  Court.) 

Evidence  e=3459(2)— Answer  that  obligation 
was  of  trust  company,  and  not  of  defendant 
treasurer,  held  sufflcient. 
In  an  action  against  the  makers  of  a  prom- 
issory note  by  the  payee  thereof,  signed,  "The 
Salisa  Trust  Company,  W.  B.  MiddlekaufC,  Ii. 
A.  Mergen,  Treas.,"  an  answer  by  L.  A.  Mer- 
gen  which  alleges  that  he  signed  the  note  as 
treasurer  of  the  Salina  Trust  Company,  that 
be  was  authorized  so  to  do,  that  the  note  was 
the  note  of  the  trust  company,  that  it  was  not 
the  note  of  L.  A.  Mergen,  and  that  the  payee 
had  knowledge  of  such  facts  and  accepted  the 
note  as  the  note  of  the  trust  company,,  and  not 
of  L,  A.  Mergen,  states  a  defense  in  the  ac- 
tion as  to  him,  and  a  demurrer  to  the  answer 
is  properly  overruled. 

Appeal  from  District  Court,  Saline  County. 

Action  by  the  Solomon  National  Bank 
against  the  Continental  Trust  Company,  I^. 
A.  Mergen,  and  others.  From  a  judgment 
overruling  its  demurrer  to  the  answer  of  de- 
fendant Mergen,  plaintiff  appeals.    Affirmed. 

David  Bitchie,  of  Salina,  for  ai^ellant 
Eagey  &  Smith,  of  Belott,  for  appellee. 


MABSHAIX^  J.  The  plaintiff  appeals  from 
a  judgment  overruling  its  demurrer  to  the 
answer  of  defendant  L.  A.  Mergen,  filed 
against  the  petition  of  the  plaintiff  in  an  ac- 
tion by  it  against  the  Continental  Trust 
Company,  TV.  B.  Mlddlekauff,  and  L.  A.  Mer- 
gen to  recover  on  a  promissory  note  as  fol- 
lows: 

"Six  months  after  date,  for  value  received, 
we  promise  to  pay  to  the  order  of  the  Solomon 
National  Bank,  Solomon,  Kansas,  three  thou- 
sand two  hundred  seventy -two  and  no/100  dol- 
lars, with  interest  at  the  rate  of  8  per  cent,  per 
annum  from  date  at  the  Solomon  National  Bank 
of  Solomon,  Kansas,  Beloit,  Kansas.  Inter- 
est payable  annually,  and,  if  not  paid  annually, 
each  installment  thereof,  when  due,  shall  be 
added  to  and  become  part  of  the  principal,  and 
both  shall  thenceforth  draw  10  per  cent  inter- 
est, and  it  is  agreed  that  all  signers  and  in- 
doners  of  this  note,  either  as  principal  or  se- 
curity, waive  demand,  protest,  notice  of  protest. 


and  nonpayment    The  Salina  Trust  (Jompany, 
W.  B.  Middlekaufr,  L.  A.  Mergen.  Treaa." 

Mergen's  answer  alleged  that: 

"The  promissory  note  sued  upon  in  this  ac- 
tion was  and  is  the  corporate  note  of  the  de- 
fendant the  Continental  Trust  Company,  as 
the  successor  of  the  maker  thereof,  to  wit,  the 
Salina  Trust  Company,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the 
state  of  Kansas;  that  at  the  time  of  the  exe- 
cution and  delivery  of  said  promissory  note  this 
answering  defendant  was  the  treasurer  of  such 
corporation,  and  plaintiff  knew,  at  the  time 
of  the  taking  of  said  note  by  it,  that  this  de- 
fendant was  the  treasurer  of  said  corporation, 
and  that  this  answering  defendant  had  execut- 
ed and  delivered  said  note  for  and  on  behalf  of 
said  corporation,  and  as  the  obligation  of  said 
the  Salina  Trnst  Company,  and  that  as  such 
officer  he  was  duly  authorized  to  execute  said 
note  as  the  obligation  of  said  the  Salina  Trust 
Company;  that  plaintiff  accepted  said  note  as 
the  note  of  said  corporation,  the  Salina  Trust 
Company,  and  at  the  time  of  its  acceptance 
knew  and  had  knowledge  of  the  fact  that  this 
answering  defendant  executed  the  same  as  and 
for  the  note  and  oliligation  of  said  corporation, 
and  not  as  the  personal  obligation  of  this  an- 
swering defendant;  that  plaintiff  accepted  said 
note  and  paid  the  consideration  therefor  with 
full  knowledge  and  understanding  of  such  facta 
and  of  other  facts  sufficient  to  put  him  upon 
notice  that  this  defendant  was  merely  executing 
said  note  upon  behalf  of  said  corporation,  the 
Salina  Trust  Company;  and  that  this  answer- 
ing defendant  was  and  is  not  Identified  or  per- 
sonally liable  upon  said  promissory  note  aa  a 
joint  maker  or  indorser  thereof." 

An  examination  of  section  6547  of  the  Gen- 
eral Statutes  of  1915,  section  27  of  the  Nego- 
tiable Instruments  Law,  Is  necessary.  That 
section  reads: 

"Where  the  instrument  contains  or  a  person 
adds  to  his  signature  words  indicating  that  he 
signs  for  or  on  behalf  of  a  principal,  or  in  a 
representative  capacity,  he  is  not  liable  on  the 
instrument  if  he  was  duly  authorized;  but  the 
mere  addition  of  words  describing  him  as  an 
agent,  or  as  filling  a  representative  character, 
without  disclosing  his  principal,  does  not  ex- 
empt him  ^  from  personal  liability." 

The  name  of  the  corporation  mentioned  In 
the  answer  Is  signed  to  the  note.  It  appears 
that  L.  A.  Mergen  signed  as  treasurer.  One 
and  probably  the  best  construction  of  the 
signatures  Is  that  lu  A.  Mergen  signed  aa 
treasurer  of  the  Salina  Trust  Company,  al- 
though another  construction  may  be  that 
he  signed  Individually  and  added  the  expres- 
sion "Treas."  as  descriptive  of  himself.  The 
statute  says  that  Mergen  is  not  liable  If  he 
was  duly  authorized  to  sign  the  note  for  the 
trust  company  and  signed  in  the  representa- 
tive capacity.  The  answer  alleges  that  he 
was  so  authorbsed  and  did  so  sign. 

That  the  note  is  the  note  of  the  Salina 
Trust  Company,  and  not  the  note  of  L.  A. 
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Kergen  personally,  la  aupported  by  an  ex- 
tended discussion  and  citation  of  authorities 
In  Brannan's  Negotiable  Inatnunenta  Law  (3d 
Bd.)  pp.  6&-7S. 

The  section  of  the  Uniform  Negotiable  In- 
struments Law  now  nnder  consideration  has 
been  construed  and  applied  In  a  number  of 
cases  from  other  states,  where  the  obliga- 
tions of  the  signers  to  promissory  notes 
were  ambiguous,  and  where  it  was  held  that 
parol  evidence  la  admissible  to  show  the  in- 
tention of  the  parties  to  a  note.  Belmont 
Dairy  Co.  t.  Thrasher,  124  Md.  320,  92  Atl. 
766;  Phelps  v.  Weber,  84  N.  J.  Law,  680, 
87  Atl.  469;  Megowan  v.  Peterson,  173  N.  T. 
1,  65  N.  E.  738;  Qermanla  Nat.  Bank  t.  Mari- 
ner, 129  Wis.  544,  109  N.  W.  674;  American 
Trust  Co.  V.  Canevln,  184  Fed.  657,  107  C. 
C.  A.  543. 

In  Phelps  V.  Weber,  supra.  It  was  held  that 
this  section  of  the  Negotiable  Instruments 
Law  "does  not  alter- the  common-law  rule" 
concerning  the  admissibility  of  parol  evidence 
to  explain  ambiguous  signatures  on  fi  prtmiis- 
sory  note. 

In  Grocer  Co.  t.  Lackman,  75  Kan.  34, 
35.  88  Pac.  527,  528,  this  court  said: 

"It  has  been  held  in  this  state  that,  where  it 
is  uncertain  from  the  fact  of  the  note  whether 
it  was  intended  to  be  the  note  of  the  corpora- 
tion or  of  the  indiTiduals  signing,  or  both,  if 
the  litigation  arises  between  the  original  par- 
ties, evidence  may  be  introdnced  to  explain  the 
ambigoity." 

See,  also,  Kline  v.  Bank  of  Tescott,  50  Kan. 
91,  31  Pac.  688,  18  L.  B.  A.  533,  34  Am.  St 
Rep.  107;  Benham  v.  gmlth,  63  Kan.  496,  36 
Pac.  997. 

In  Grocer  Co.  v.  Lackman  It  was  further 
aald: 

"Upon  the  qnestion  whether  a  note  signed  as 
above  la  the  obligation  of  the  corporation  or  of 
the  individnal  signers  the  cases  are  so  conflict- 
ing that  it  would  be  useless  to  attempt  to  recon- 
cile them."    75  Kan.  36,  88  Pac.  628. 

If  there  is  any  ambiguity  In  the  signature 
of  defendant  Mergen,  that  ambiguity  can  be 
explained  by  oral  evidence  nnder  the  author- 
ities cited.  His  answer  undertakes  to  and 
does  explain  whatever  ambiguity  there  may 
be  in  his  signature. 

The  defendant  dtes  Lonnon  v.  Batctaman, 
103  Kan.  266,  173  Pac.  415,  where  a  note 
which  did  not  disclose  any  principal  was 
ilgned  by  five  persons,  whose  names  were  f ol- 
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lowed  by  the  words  In  a  brace,  "Members 
Board  of  Directors  Sunflower  Lead  &  Zinc 
Co.,"  and  it  was  held  that  It  was  error  to  re- 
ceive evidence  to  show  that  the  Intention  was 
to  sign  the  note  for  the  corporation,  and  not 
for  themselves  as  Individuals.  The  dedslon 
in  that  case  was  based  on  section  6590  of  the 
General  Statutes  of  1915,  which  reads: 

"A  person  placing  his  signatore  upon  an 
inatmment  otherwise  than  as  maker,  drawer  or 
acceptor  is  deemed  to  be  an  endorser,  unless 
he  dearly  indicates  by  appropriate  words  his 
intention  to  be  bound  in  some  other  capacity." 

It  was  there  stated  that: 

"In  the  present  case  we  have  merely  the  note 
itself,  and  it  is  not  signed  by  the  president  and 
secretary  of  the  corporation,  nor  in  the  way  in 
which  notes  are  usoally  executed  by  corporations. 
On  the  contrary,  it  is  signed  by  a  number  of 
individuals  who  describe  themselves  as  mem- 
bers of  the  board  of  directors  of  a  certain  cor- 
poration. They  do  not  sign  as  the  board,  nor 
even  as  constituting  all  the  members  of  the 
board,  which  might  have  consisted  of  more 
members  than  those  who  signed  the  note.  The 
words  'Members  Board  of  Directors  Sunflower 
Lead  &  Zinc  Co.'  amonnt  to  notliing  more  than 
a  description  of  the  individuals  who  execated 
the  instrument."    103  Kan.  268,  173  Pac.  416. 

There  is  an  apparent  contradiction  between 
Lonnon  v.  Batchman  and  the  prior  decisions 
of  this  court,  but  the  contradiction  Is  ap- 
parent only  not  reaL  In  the  Batchman 
Case  the  Sunflower  Lead  &  Zinc  Company 
does  not  appear  to  be  liable,  and  It  does  not 
appear  that  any  attempt  was  made  to  render 
It  liable  or  to  sign  the  name  of  the  corpora- 
tion to  the  note.  In  the  present  case  the 
name  of  the  corporation  is  signed  to  t}ie 
note,  and  that  of  defendant  Mergen  appears 
as  treasurer.  That  takes  this  action  out  of 
the  rule  declared  in  Lonnon  t.  Batchman, 
and  puts  it  under  the  rule  declared  in  Grocer 
Co.  V.  Lackman,  75  Kan.  34,  88  Pac.  627, 
and  the  other  decisions  of  this  court  that  sup- 
port that  rule. 

The  defendant  Mergen  can  plead  and  prove 
that  he  is  not  individually  liable  on  the  note, 
and  that  the  note  Is  the  obligation  of  the 
Sallna  Trust  Company.  This  court  is  com- 
pelled to  say  that  the  answer  to  the  .plain- 
tiff's petition  stated  a  defense,  and  that  the 
plalntiCTs  demurrer  to  the  answer  was  prop- 
erly overmled. 

The  Judgment  is  a£3rmed. 

All  the  Justices  concurring. 
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(107  Kan.  684) 

BOWERS  V.  MILDREN.    (No.  22565.) 

(Sivreme  Court  of  Kansas.    Not.  6, 1920.) 

(SvUabu*  iv  ih«  Oowrt.) 

1.  Negligence  «=>I36(26)— Contribatory  neg- 
ligence queetlon  for  Jury. 

In  an  action  for  damages,  the  question 
whether  the  injured  plaintiff  was  guilty  of  con- 
tributory negligence  ia  ordinarily  one  to  be  de- 
termined by  the  jury,  in  view  of  all  the  eri- 
dence,  and  cannot  be  disposed  of  by  a  demurrer. 

2.  Master  and  servant  «=9288 (2)— Assumption 
of  risk  from  defective  rope  held  for  jury. 

Under  the  evidence  in  this  case  the  ques- 
tion of  assumption  of  risk  was  properly  sub- 
mitted to  the  jury. 

3.  Appeal  and  error  <3=>I046(5),  1058(1)  — 
Striking  out  evidenoe  held  harmless  error; 
petulant  attitude  of  trial  ooart  not  prejudlolai, 
unless  verdlot  affected. 

Certain  rulings  of  the  trial  court  in  striking 
out  testimony  and  in  restricting  the  examina- 
tion of  a  witness  examined,  and  Jield  not  to 
amount  to  prejudicial  error. 

4.  Master  and  servant  «=>29l  (4)— Instruction 
oa  negligoaoa  In  furnishing  rope  held  war- 
ranted by  evidence. 

Error  assigned  on  two  Instructions  examin- 
ed, and  not  sustained. 

Dawson  and  Porter,  33.,  dissenting. 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Li.  H  Bowers  against  O.  B. 
Mlldren.  Judgment  for  plaintlft,  and  defend- 
ant appeals.    Affirmed. 

C.  J.  Bryant  and  Chas.  D.  Shukers,  both 
of  Independence,  for  appellant 

Donald  W.  Stewart  and  Thos.  B.  Wag- 
staff,  both  of  Independence,  and  Boy  T.  Oa- 
boni,  of  Chicago,  lU.,  for  appellee. 

DAWSON,  J.  This  Is  an  action  for  dam- 
ages by  an  employe  against  his  employer  be- 
cause of  injuries  sustained  through  the 
breaking  of  a  rope  on  a  drilling  rig. 

The  defendant  owned  a  rig  for  drilling 
oil  wells.  He  had  a  foreman  in  charge  of 
its  operations.  The  plaintiff  was  employed 
as  a  "tool  dresser"  around  and  about  the 
machine.  Part  of  the  equipment  of  the 
machine  was  a  "temper  screw,"  which  was 
hoisted  by  means  of  a  rope  and  pulley.  At 
one  aid  of  the  rope  was  an  Iron  block  which 
aided  In  balancing  the  weight  of  the  screw. 
When  the  screw  was  to  be  hoisted  It  was 
the  work  of  the  plaintiff  to  climb  on  a  post 
and  platform,  and  then  add  his  weight  to 
that  of  the  iron  block.  In  doing  this  one  day 
the  rope  broke,  causing  the  plaintiff  and  the 
Iron  block  to  fall,  and  the  Iron  fell  on  bis 
hand  and  severely  Injured  It 


Plaintiff  sued  for  damages,  reciting  at 
length  all  the  pertinent  facts,  and  allege<l^ 

"Defendant,  instead  of  equipping  said  drOIini; 
machine  with  a  wire  line  or  cable  to  operate 
said  weight  with  said  temper  screw,  operated 
said  temper  screw  and  Iron  weight  as  hereinbe- 
fore mentioned,  and  described  with  a  worn,  old, 
and  rotten  rope,  insufficient  in  size  and  strength, 
and  the  same  had  been  used  by  defendant  on 
said  drilling  rig  for  a  long  time — just  how  long 
plaintiff  does  not  know — and  said  defendant 
knew,  or  with  due  diligence  and  inspection  of 
said  rope  might  have  known,  the  same  waa 
worn,  old,  and  rotten  and  insufficient  and  im- 
practicable for  the  use  that  it  was  employed, 
and  knew  or  with  due  diligence,  which  he  fail- 
ed to  exercise,  and  inspection,  which  he  failed 
to  make,  might  have  known,  that  said  rope 
would  break  between  said  weight  and  temper 
screw,  and  that  said  weight  would  fall  to  the 
wooden  platform  beneath  the  same  if  said  rope 
did  break,  all  -as  hereinbefore  mentioned  and 
described,  and  that  said  rope  did  break  on  ac- 
count of  its  size  and  condition  being  insufficient 
and  defective,  as  hereinbefore  alleged,  as  aald 
rope  was  not  strong  enough  for  the  purpose 
for  which  it  was  used." 

The  defense  was  a  general  denial,  assump- 
tion of  risk,  accident,  and  the  plainttfTs  own 
negligence. 

Special  questions  were  answered  by  the 
Jury: 

"(1)  State  the  period  of  time  the  plaintiff 
has  been  engaged  in  the  occupation  of  a  tool 
dresser,  prior  to  the  injury.  Answer:  About 
six  years. 

"(2)  Was  the  plaintiff,  at  the  time  of  the  in- 
jury, an  experienced  tool  dresser?  Answer: 
Yes. 

"(3)  If  you  find  for  the  plaintiff,  then  state 
in  what  respect  the  defendant  was  negligent? 
Answer:  Did  not  use  proper  rope. 

"(4)  Did  the  plaintiff  know,  or  in  the  use  of 
ordinary  care  should  have  known,  the  risks 
and  dangers  which  he  would  naturally  and  nec- 
essarily incur  when  he  would  climb  up  on  the 
Sampson  post,  catch  the  rope  above  the  iron 
weight,  and  throw  the  weight  of  his  body 
against  the  rope  to  raise  the  temper  screw. 
Answer:  No. 

"(6)  State  if  it  is  not  a  fact  that  the  plain- 
tiff knew  about  the  insufficiency  of  the  weight 
rope  prior  to  his  injury?    Answer:  No. 

"(6)  Do  you  find  that  the  rope  used  by  de- 
fendant on  temper  screw  and  iron  weight  was 
insufficient  in  size  and  strength  for  the  purpose 
used,  as  charged  in  plaintiffs  petition?  An- 
swer: Yes. 

"(7)  If  you  answer  question  6  in  the  affirma- 
tive, then  state  if  its  condition  was  obvious  and 
plain  to  be  seen.    Answer:    No. 

"(8)  If  you  answer  question  7  In  the  nega- 
tive, then  state  if  the  respect  In  wlilch  the  rope 
was  deficient  was  not  discoverable  on  examina- 
tion of  it.  Answer:  No  evidence  to  show  the 
rope  was  examined." 

Verdict   and   Judgment  for   $1,280   were 
rendered  for  plaintiff. 
[1]  Defendant    assigns    various    errors; 
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the  first  being  (he  OTerrnUng  of  Mb  demur- 
rer to  the  evidence.  While  the  evidence 
tended  to  support  the  material  all^^tlona 
of  the  petition,  the  defendant  urges  that  the 
plaintiff  was  gnllty  of  contributory  negli- 
gence, and  also  that  he  assumed  the  risk 
Incident  to  his  employment.  Granting  that 
there  may  have  been  some  evidence  tending 
to  show  the  plaintiffs  negligence,  that  would 
not  justify  the  termination  of  this  lawsuit 
on  a  demurrer.  The  matter  of  plalntlfTs 
contributory  negligence  was  a  Jury  question. 
Delaware,  etc..  Railroad  v.  Converse,  139 
U.  S.  469,  11  Sup.  Ct  669,  88  L.  Ed.  213. 
Every  disputed  Issue  of  fact  In  a  common- 
law  action  between  private  Individuals 
(Relhl  V.  Llkowski,  83  Kan.  615,  620,  6  Paa 
8S6)  la  a  Jury  question,  unless  a  Jury  is 
waived  (K.  P.  By.  Co.  v.  Brady,  17  Kan. 
380;  Kansas  City,  Ft.  S.  &  G.  R.  Co.  T. 
Owen,  28  Kan.  419) . 

In  Kansas  Pac.  Ry.  Co.  ▼.  Pointer,  14 
Kan.  87,  63,  It  was  said: 

"It  is  earnestly  Insisted  by  comisel  that  the 
facta  in  reference  to  the  conduct  of  the  plain- 
tiff (defendant  in  error],  as  they  appear  from 
the  ether  findings,  as  well  as  from  the  testi- 
mony, show  that  culpable  negligence  on  his  part 
which  will  relieve  the  company  from  respon- 
sibility. It  seems  to  us  matter  of  great  donbt, 
as  we  read  the  conduct  of  the  plaintiff,  as  nar- 
rated either  in  the  findings  or  the  testimony, 
whether  this  claim  of  counsel  is  not  correct, 
and  whether  plaintiff  was  not  so  negligent  as 
not  to  be  entitled  to  compensation;  and  per- 
haps, this  donbt  is  oar  beat  justification  for  up- 
holding the  verdict.  This  question  of  negli- 
gence is  said  to  be  a  mixed  question  of  law  and 
fact  When  the  facts  are  disputed,  it  makes  a 
question  for  the  jury.  When  the  facts  are  un- 
disputed, and  but  one  deduction  is  to  be  drawn 
from  them,  there  is  simply  a  question  of  law  for 
the  court;  but  where  the  facts,  though  undis- 
puted, are-  such  that,  when  taken  singly  or  In 
combination,  different  minds  will  come  to  dif- 
ferent condusioDS  as  to  the  reasonableness  and 
care  of  the  party's  conduct,  the  question  is  one 
which  may  properly  be  left  to  the  determination 
of  the  jury." 

[2]  The  question  of  the  assumption  of 
risk,  under  the  evidence,  was  also  a  questirat 
for  the  jury.  There  was  nothing  in  the  evi- 
dence to  take  this  question  out  of  the  usual 
rale.  It  cannot  be  said  that  the  hazard  was 
so  great  that  a  prudent  man  would  have 
hesitated  to  swing  his  weight  on  the  rope, 
aa  the  plaintiff  did  when  he  was  Injured; 
he  had  been  doing  that  frequently  for  many 
days  before  his  Injury.  "Drilling  an  oil  well 
Is  a  somewhat  rough  and  ready  kind  of 
business."  Bumham  v.  Stith,  106  Kan.  461, 
464,  188  Pac.  246.  Whether  before  his  in- 
Jury  he  noticed  the  defective  character  of 
the  rope  was  a  subject  of  sharp  controversy, 
tmt  certainly  it  was  for  the  Jury,  not  the 
conrt,  to  determine  the  question  of  fact  in- 
volved In  that  controversy.  Whetzell  v. 
Railway  Co.,  105  Kan.  289,  and  citations. 
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182  Pac.  409.  Nor  can  It  he  said  that  it 
was  the  duty  of  the  plaintiff  to  inspect  the 
n^e.  The  defect  was  not  obvious  as  in 
Barnes  v.  Akins,  101  Kan.  359,  and  cases 
dted  (166  Pac.  474,  finding  7),  and  there- 
fore the  plaintiff  might  confidently  rely  up- 
on his  employer  and  tbe  foreman  to  furnish 
a  proper  and  sufildent  rope^  and  that  It 
would  be  replaced  before  it  was  so  much 
worn  as  to  be  dangerous  to  nse. 

The  demurrer  to  the  plaintiff's  evidence 
was  properly  overruled. 

[-3]  Error  is  also  assigned  on  the  rulings 
of  the  trial  court  toudiing  certain  evidence 
stricken  out,  and  In  restricting  the  exam- 
ination of  a  witness.  It  was  of  Important 
and  perhaps  controlling  significance  In  this 
case  to  determine  whether  the  plaintiff  knew 
before  he  was  Injured  that  the  rope  was 
defective.  While  the  foreman  was  on  the 
stand  as  a  witness  for  the  plaintiff,  <»i  direct 
examination  he  testifled: 

"Worked  for  defendant  on  well  In  Douglas 
county,  in  1917,  as  a  driller.  Mr.  Bowers 
(plaintiff)  was  my  tool  dresser.  •  *  *  Think 
the  rope  was  about  five-eighths.  Ifight  have 
been  three-fourths.  Do  not  know  where  it 
came  from.  It  was  with  the  tools  when  I  went 
there.  It  had  been  used.  *  *  *  I  bad  called 
Mr.  Mildren's  attention  to  the  insufficiency  of 
the  rope  some  time  before." 

On  cross-examination,  the  same  witness 
testifled: 

"It  was  an  old  rig.  Seen  quite  a  bit  of  serv- 
ice. Some  parts  of  it  worked  good  and  some 
didn't.    •    •    • 

"Q.  When  was  it  you  talked  to  Mildren  about 
the  insufficiency  of  this  rope?  A.  Well,  sir;  I 
don't  Just  remember  that. 

"Q.  Was  It  a  week  or  two  weeks  before?  A. 
I  couldn't  say.    I  don't  think  It  was.    *    •    • 

"Q.  How  do  you  know  that  you  talked  to 
him  about  it?  A.  Well,  rir,  as  near  as  I  can 
remember  it,  I  believe  he  helped  me  hitch  on 
one  day  when  Mr.  Bowers  was  out  at  the  boil- 
er. And  I  think  he  was  going  to  pull  the  screw 
up,  and  I  told  him  to  be  careful;  watch  the 
rope;  it  wasn't  safe. 

"Q.  Did  yon  ever  tell  Bowers  that?  A.  I 
don't  know  whether  I  did  or  not.    *    *    * 

"Q.  Now  isn''t  it  a  fact,  Mr.  Hoggins,  that 
Mr.  Bowers  talked  to  yon  about  the-  insuffi- 
ciency A  this  rope  the  day  before  he  was  injur- 
ed? A.  Yes.  We  both  spoke  about  it  before- 
hand. (To  which  plaintiff  objects  as  not 
croBB-examination.  Objection  sustained.  •  •  * 
Plaintiff  moTes  to  have  the  answer  stricken 
out.    Motion  sustained.)" 

The  foreman  was  then  called  as  a  witness 
for  the  defendant  and  questioned: 

"Q.  Mr.  Huggins,  now  you  may  state  whether 
or  not  you  had  any  conversation  with  the  plain- 
tiff on  the  day  prior  to  his  injury  in  regard  to 
the  insufficiency  of  this  rope?  (To  which  plain- 
tiff objects  as  leading  and  suggestive.  Objec- 
tion sustained.)    •    •    • 

"Q.  Did  you  have  any  conversation  about  this 
rope  on  the  day  prior  to  the  Injury?    *    •    * 
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A.  I  dont  jutt  nmember  whether  I  did  or 
sot. 

"Q.  Well,  did  yon  have  it  prior  to  the  injoryf 
A.  It  BeemB  to  me  there  wS8  somethinir  taii, 
but  I  don't  remember  whether  it  was  in  refer- 
ence to  the  rope. 

"Q.  I'll  ask  you  if  7m  didn't  talk'  abont  this 
rope  being  insufficient?*  (To  which  plaintiff  ob- 
jects as  leading  and  saggestive.  Objection 
sustained.)    •    •    • 

"Mr.  Br;ant:  Now,  if  the  court  please,  this 
is  an  unwilling  witness. 

"Mr.  Wagataff:  I  object  to  the  statement  of 
counsel. 

"The  Court:  Objection  sustained. 

"Q.  What  was  said,  Mr.  Huggins?  (To  which 
plaintiff  objects  as  assuming  a  proposition  not 
in  proof,  and  becaulae  the  witness  said  be 
couldn't  say.) 

"The  Court:  Ton  may  state  what  waa  said 
by  either  he  or  Mr.  Bowers  about  this  rope  at 
any  time  before  the  injury,  if  you  remember 
it.  Anything  that  was  said  abont  it.  A.  Don't 
remember  just  what  was  said. 

"Mr.  Wagstaff:  His  answer  was,  if  your  hon- 
or please,  he  didn't  remember  that  anything 
was  said.  Now  he  asks  him  to  state  approx- 
imately .what  was  sold.  Assuming  that  some- 
thing was  said. 

"Q.  Just  state  in  substance  what  was  said. 

"Mr.  Wagstaff:  Same  objection. 

"The  Court:  Sustained.  He  says  he  don't 
know  whether  he  remembers  whether  anything 
was  said  at  all  or  not. 

"Mr.  Bryant:  Well,  he  does,  if  the  court 
please,  he  does  say  he  remembers  something 
waa  said. 

"The   Court:  Objection   sustained.    •    •    ♦ 

"Q.  Now,  I'll  ask  yon  to  state  if  you  and  Mr. 
Bowers  didn't  talk  about  this  rope  some  time 
before  he  was  injured. 

"Mr.  Wagstaff:  To  which  plaintiff  objects  as 
leading  and  suggeEtive,  and  having  been  gone 
over,  and  calling  for  a  conclusion  of  the  wit- 
ness. 

"The   Court:  Sustained.    •    •    • 

"Mr.  Bryant  (counsel  for  defendant) :  I  want 
to  go  back  to  that  question  I  asked  on  cross- 
examination  and  it  was  stridten  out.  I'd  like 
to  have  the  reporter  refer  to  it. 

"The  Court:  That's  passed.  What  do  you 
want  to  go  back  to  that  for?  To  refresh  your 
memory  about  something? 

"Mr.  Bryan:  I  want  to  offer  i^— my  interrog- 
atory and  his  answer— at  this  tiine.  I  want  to 
offer  that  as  evidence  for  the  defendant. 

"We.    Wagstaff:  I    submit   it's    incompetent 

"The   Court:  Objection   sustained." 


This  court  Is  agreed  that  these  questions 
were  competent,  and.  that  the  trial  court 
would  better  have  permitted  the  defendant 
to  examine  the  witness  more  thoroughly. 
The  witness  had  testified  that  he  and  the 
plaintiff  bad  both  spoken  of  the  insufficiency 
of  the  rope  the  day  before  the  plaintiff  was 
Injured.  His  testimony  was  stricken  out  on 
the  ground  that  it  was  not  proper  cross- 
examination.  Then  It  was  ruled  out  when 
the  defendant  adopted  the  witness  as  his 
«wn,  and  sought  to  develop  the  same  fact 


oa  direct  examination.    The  court  did  err. 
whether  prelndldally  or  not,  when  it  ruled— 

TThat's  passed.  What  do  you  want  to  go 

back  to  that  for?  To  refresh  your  recollection 

abont   something?  *    •    •    Objection   sustain- 
ed." 

The  only  possible  objection  to  that  bit  of 
evidence  when  it  was  first  given  was  that  it 
was  not  proper  cross-examination,  and  it  was 
not  strictly  error  to  rule  it  out  at  that  time 
and  for  that  reason;  but  to  rule  it  out  as  di- 
rect evidence  for  no  better  reason  than  that 
it  had  once  been  stricken  out  because  it  was 
not  cross-examination  was  lllogicaL  How- 
ever, a  majority  of  the  court  do  not  believe 
tliat  these  rulings  of  the  trial  court  were 
prejudicial  because  elsewhere  it  ruled: 

"The  Court:  Well,  if  time  and  place  is  given, 
and  a  certain  foundation,  that  can  be  done,  bnt 
you  have  to  make  certain  foundation  for  sncfa 
a  question  as  that. 

"Q.  Then  I'll  ask  yon,  Mr.  Huggins,  to  re- 
fresh your  memory,  if  yon  didn't  come  to  my 
office  in  the  city  of  Independence  on  or  about — 
oh,  some  time  about  in  the  latter  part  of  March 
or  fore  part  of  April,  and  there,  in  conversa- 
tion with  Mr.  Mildren  and  myself,  if  you  didn't 
state  to  Mr.  Mildren  and  myself  that  yon  and 
Mr.  BoWers,  or  Mr.  Bowers  and  you,  had  talked 
about  the  insufficiency  of  this  rope  on  the  day 
prior  to  his  injury? 

"Mr.  Wagstaff:  To  which  plaintiff  objects  aa 
hearsay  and  incompetent. 

"The  Court:  Overruled.  Ton  may  answer. 
*    •    • 

"Q.  Now  Mr.  Huggins,  m  ask  you  to  state— 
ni  ask  you  whether  or  not  Mr.  Bowers  ever  said 
anytliing  to  you  prior  to  his  injury,  concerning 
the  insufficiency  of  this  rope?  (To  which  plain- 
tiff objects  as  calling  for  a  conclusion  of  the 
witness,  and  incompetent,  and  having  been  gone 
over.  Objection  overruled.)  *  •  •  A.  I 
don't  jnst  remember  what  was  said  in  refer- 
ence to  it. 

"How  is  that?  A.  I  don't  jnst  remember 
what  was  said  in  reference  to  it. 

"Q.  Repeat  the  question.  (To  which  plain- 
tiff objects  as  having  been  gone  over.  Objec- 
tion sustained.)    •    •    • 

"Mr.  Bryant:  Repeat  the  question.  He 
hasn't  answered  my  question. 

"Mr.  Wagstaff:  Object  to  it 

"The  Court:  He  says  he  don't  remember 
what  was  said. 

"Q.  I  repeat  that  question.  Ton  may  answer 
that  yes  or  no. 

"Mr.  Wagstaff:  Object  to  that  as  having  been 
answered. 

"The  Court:  I  think  he's  answered  It  Says 
he  don't  remember  what  was  said.  Objection 
sustained.  Tou're  leading  your  witness.  Ask- 
ing if  anything  was  said  about  the  rope.  Bnt 
you're  leading  the  witness  and  asking  him  to 
say  positively  that  something  was  said  abont 
the '  sufficiency  of  the  rope,'  and  he  says  he 
don't  remember  what  was  said.    •    •    * 

"Q.  ril  ask  yon  to  state  whether  yon  ever 
had  any  conversation  with  Mr.  Bowers  prior  to 
this  injury  concerning  this  rope?  (To  wiiich 
plaintiff  objects   as   having  been  gone   over. 
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(Its 
Objection  OTerrtiled.)    *    *    *    A.  Tea;    I  think 
we  said  something  about  being  too  small. 

"Mr.  Wagstaff :  Move  to  strike  out.  He  says 
he  thinks. 

"The  Court:  Overruled.    •    •    • 

"Q.  When  was  that,  BIr.  Hoggins?  A.  I 
couldn't  say.  Its  been  so  long.  I  don't  Just 
remember. 

"Q.  It  was  before  you  quit  work,  was  it?  A. 
Tes,  sir. 

"Q.  And  he  quit  work  when  he  got  hurt?  A. 
Tes,  sir. 

"Q.  And  he  said  the  rope  was  too  small?  A. 
I  don't  know  there  was  something  said." 

Whether  the  witness  spoke  Inadvertently 
when  he  first  testified  that  be  and  tbe  plain- 
tiff bad  discussed  the  insufficiency  of  the 
rope,  or  was  trying  to  evade  or  conceal  tbe 
fact  of  sncb  discussion  in  his  later  examina- 
tion, could  better  be  determined  by  tbe  trial 
court  and  Jury  than  by  us,  and  since  tbe 
vritneBS  was  repeatedly  given  an  opportunity 
to  state  what  the  conversatlcn  was,  and  re- 
peatedly said  be  did  not  remember,  this  In- 
cident cannot  be  given  so  mncb  significance 
as  to  disturb  tbe  Judgment 

Tbe  next  error  assigned  relates  to  tbe  re- 
marks of  tbe  trial  court  In  the  examination 
of  the  witness  as  set  forth  above  and  In 
stmllar  ctdloqnles  between  court  and  conn- 
sel  as  the  trial  progressed: 

"Q.  Was  there  a  wire  line  with  this  outfit? 
A.  There  was  a  wire  line  right  there—  (To 
which  plaintlfiF  objects  as  wholly  immaterial.) 

"Mr.  Bryant:  The  plaintiff  charges,  if  the 
court  please,  that  we  failed  to  provide  a  wire 
Une. 

"The  Court:  You  did.  Through  your  fore- 
man, Mr.  Hnggina. 

"Mr.  Bryant:  And  what  we  aim  to  show  by 
this  is  that  that  wire  Bqe  was  on  the  Job  all 
the   time. 

"The  Court:  It  would  have  been  all  right  if 
Mr.  Hnggins  had  been  Injdred.  Then  Mr.  Hag- 
Siaa  couldn't  claim,  because  they  furnished  Mr. 
Buggina  the  wire  line.  Bpt  Mr.  Huggins  nev- 
er furnished  Mr.  Bowers— . 

"Mr.  Bryant:  There's  no  evidence  here  as 
to  who  furnished  it  What  we  aim  to  show 
now  is  that  it  was  furnished  with  the  outfit, 
and  he  could  go  and  get  It  if  he  wanted  to. 

"The  Court:  ITl  permit  yon  to  do  that  If 
jron  win  show  the  tool  dresser  is  the  foreman 
over  the  driller.  But  under  the  evidence  so  far 
the  driller  is  a  foreman  over  tbe  tool  dresser, 
and  he  testified  he  was  superintendent  in  the 
absence  of  the  master  or  general  contractor.  If 
70U  can  show  that  isn't  true.  111  permit  yon  to 
do  it    •    •    • 

"Mr.  Bryant:  Inasmuch  as  plaintiff  has  made 
his  opening  argument  and  defendant  has  waived 
argument,  he  now  objects  to  further  argument 
on  behalf  of  plaintiff. 

"The  Court:  I  have  never  called  for  further 
argninent  by  the  defendant  yet  Don't  you 
know  how  yon  can  waive  it  unless  I  call  for  it" 
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It  is  urged  tliat  those  remarks,  being  mada^ 
in  the  presence  of  the  Jury  In  a  "testy  man- 
ner," were  preJudiciaL  In  cold  type  we  can 
see  nothing  material  1b  the  trial  conrfa  re- 
marks which  would  prejudicially  affect  the 
case  before  tbe  Jury.  And  the  "manner" 
of  the  trial  court  is  something  which  the 
record  does  not  disclose.  It  is  altogether 
aliunde  tbe  record,  although  counsel  for  tbe 
appellee,  also  aliunde  the  record,  says  there 
was  something  of  fact  In  it    His  brief  says: 

"It  is  perhaps  true,  as  counsel  suggests,  that 
the  count  lost  patience  with  him,  but  it  seems 
unreasonable  that  an  attorney  can-wear  out  the 
patience  of  the  court  by  such  procedure  and 
then  complain  of  the  results  of  his  course  of 
action.  As  far  as  prejudicing  (he  Jury  is  con- 
cerned, we  submit  that  counsel's  leading  and 
suggestive  questions,  and  his  frequent  assump- 
tions of  fact  were  more  apt  to  prejudice  the 
Jury  than  the  attitude  of  the  court" 

A  petulant  or  caustic  attitade  on  the  part 
of  the  trial  court,  if  tbe  record  disclosed 
such  attitude,  would  only  be  serious  If  It 
were  shown  tbat  it  affected  the  Jury,  and 
if  we  had  amne  misgiving  about  the  Justice 
of  tbe  Judgm«it  rendered  In  tbe  case.  Civil 
Code,  i  681  (Qea.  St  1915,  §  7486).  Noth- 
ing of  that  kind  Is  discernible  hexe. 

[4]  Two  instructions  (Nos.  8  and  18).  glr- 
en  to  the  Jury,  are  criticized.  The  first  of 
these!  was  a  correct  statement  of  pertinent 
law.  In  tbe  second,  it  was  said  that  If  tbe 
evidence  showed  that  the  defendant  knew, 
or  by  due  diligence  might  have  known,  that 
the  rope  "was  worn,  old,  and  rotten  or  in- 
Bufiddent  or  Impracticable,"  etc.,  and  that 
the  plaintiff  used  ordinary  care  and  pru- 
dence in  its  use,  then  the  defendant  would 
be  liable.  It  is  nrged  that  there  was  no 
evidence  that  the  rope  was  defective  In  any 
of  these  partlcnlars.  We  bold  otherwise. 
There  was  no  direct  evidence  that  tbe  rop^ 
was  "rotten,"  but  otherwise  there  was  some 
evidence  to  support  all  these  alleged  defects ; 
and,  since  tbe  rope  bad  adequately  served 
for  a  time,  and  then  broke,  the  Jury  could 
properly  infer  that  tbe  defects  were  substan- 
tially as  characterized.  Hlckel  v.  Railway 
Co.,   104  Kan.   453,  457,  458,  179  Pac.  660. 

The  Judgment  Is  affirmed. 

JOHNSTON,  0.  J.,  and  BURCH,  MASON, 
and  MARSHAMj,  JJ.,  concurring. 

DAWSON,  J.  (dissenting).  I  think  the  ex- 
amination of  the  foreman  was  unduly  re- 
stricted, and  I  am  not  satisfied  that  the 
defendant  had  a  fair  trial.  This  leads  me 
to  a  serious  doubt  about  the  Justice  of  the 
net  result,  and  I  am  therefore  compiled  to 
dissent 

PORTER,  J.    I  concur  In  the  dissent 
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KEYS  V.  SCHAPP.    (No.  22658.) 

(8iipr«n*  Gonit  of  Kanau.   Not.  8,  1820.) 

(BfUabn*  hp  tt«  Court.) 

1.  Rallroada  «=9327(2)— Contrlbatoiy  ■•gil- 
genoe  of  automobile  drivor  ttraok  Iqr  Mokod 
oar  held  for  Jary. 

At  a  railroad  croaaiiiK  over  a  mnch-uaed 
street  in  a  city  there  were  three  railroad  tracks. 
•Iht  plaintiff  approached  the  crosains  driviiig 
his  antomobile  slowly,  and  looking  for  trains, 
saw  none  on  the  first  track,  which  was  the 
main  line,  and  he  proceeded  across  that  track. 
On  the  second  track  be  observed  a  box  car 
standing  partly  in  the  street,  where  it  had 
been  left  for  several  hoars,  but  there  was  no 
iengine  or  car  attached  to  it.  A  switch  enclne 
was  being  shifted  about  in  the  yard,  at  the 
time  being  upon  the  second  track  a  short  dis- 
tance away,  and,  although  plaintiff  says  he  did 
not  observe  it,  it  could  have  been  seen  by  him 
before  he  started  over  the  second  track.  While 
he  was  passing  over  that  track,  the  switch  en- 
gine backed  and  tHinted  an  uncoupled  car 
against  the  stationary  car  standing  partly  in 
the  street,  causing  it  to  strike  and  injure  plain- 
tUTs  automoUle.  There  was  no  flagmen  at 
the  crossing,  and  no  lookout  on  the  enda  of 
the  moving  cars,  nor  was  any  warning  given 
of  the  Intention  to  bunt  the  stationary  car 
across  the  street  Under  tbe  circumstances  it 
is  keld  that  whether  tbe  plaintiff  was  guilty  of 
contilbntory  negligence  was  a  question  of  fact 
for  the  determination  of  the  Jury. 

2.  Appeal  and  arror  ♦s»l070(2)-.R«fBaaI  to 
requlro  deflalte  answers  to  special  questions 
la  orossing  aoddent  oase  held  not  prejudicial. 

The  refusal  of  the  trial  court  to  require 
more  definite  answers  to  certain  special  ques- 
tions is  held  not  to  be  prejudicial  error. 

Appeal  frc«a  Diatrict  Oonrt,  Morris  Coonty. 

Action  by  O.  A.  Keys  against  Charles  B}. 
Scbaff,  as  receiver  of  the  Klssonrl,  Kansas 
&  Texas  Railway  Company.  Judgment  for 
plaintUC,  and  defendant  appeals.    Affirmed. 

W.  W.  Brown,  of  Parsons,  for  appellant. 

W.  J.  PirOe,  of  Oonndi  Grove,  for  appel- 
lee. 

JOHNSTON,  C.  J.  ^nils  action  was 
brought  by  O.  A.  Keys  to  recover  damages 
from  the  defendant  for  injury  to  an  antomo- 
bile which  wab  struck  by  a  moving  car  of  tbe 
defendant  at  a  street  crossing  in  Council 
Grove,  and  a  judgmmt  for  |375  was  award- 
ed in 'his  favor. 

In  this  appeal  the  principal  complaint  is 
that  tbe  evidence  does  not  support  tbe  ver- 
dict, and  that  tbe  collision  and  injury  were 
tbe  result  of  plaintiff's  own  contributory 
negligence.  The  collision  occurred  at  a  cross- 
ing of  Main  street,  which  runs  east  and  west 
There  are  three  railroad  tracks  across  the 
street  at  tbls  point  which  run  from  tbe 
southeast  to  tbe  northwest  and  are  approx- 
imately fourteen  feet  apart     The  western 


track  Is  the  main  line  of  tbe  railway.  The 
one  next  east  of  it  is  called  the  passlns  trade, 
and  tbe  one  east  of  that  one  is  a  stock  track. 
On  tbe  morning  of  tbe  accident  plaintiff, 
driving  bis  automobile,  approached  tbe  cross- 
ing from  tbe  west  going  east  and  was  then 
driving  at  a  speed  of  three  or  four  miles  an 
hour.  His  testimony  is  to  the  effect  that 
when  he  approached  tbe  main  tra(^  be  look- 
ed for  trains,  but  saw  none.  He  did  obse^e 
a  box  car  which  was  standing  across  tbe 
sidewalk  and  extoided  out  towards  the 
traveled  portion  of  the  street  It  had  been 
placed  there  the  night  before,  and  there  was 
no  engine  or  can  attached  or  near  to  it 
About  the  time  of  the  accident  travelers  were 
passing  back  and  forth  over  the  crossing  and 
past  tbe  end  of  the  standing  car.  There  was 
a  switching  crew  operating  an  engine  In  the 
yard  south  of  the  crossing,  but  plaintUF  says 
that  he  did  not  observe  it  when  he  looked 
and  listened  for  trains.  At  the  time  the 
dty  was  improving  the  street  nnd  part  of 
it  was  barricaded,  and  loose  dirt  had  been 
thrown  upon  tbe  part  left  for  travel.  Plain- 
tiff drove  slowly  east  across  tbe  main  tra<^ 
and  while  guiding  his  car  over  the  rough 
street  across  the  passing  tradk  the  switch- 
ing crew  backed  the  engine  and  another  car 
towards  tbe  crossing.  As  they  ai^roadied 
the  crossing  one  of  tbe  switching  crew  states 
that  he  uncoupled  the  attached  car  from  the 
engine,  and  it  was  kicked  against  the  box 
car  which  was  standing  in  the  street  push- 
ing the  latter  against  the  antomobile  an9 
causing  the  injury  in  qnestion. 

Although  disputed,  tbe  oontrolllng  evi- 
dence is  that  tb^e  was  no  flagman  at  tbe 
crossing  nor  any  brakeman  or  lookout  on 
the  end  of  tbe  moving  cars,  and  no  warning 
was  given  of  the  purpose  to  bunt  this  car 
across  the  street  It  is  contended  that  U 
plaintiff  bad  looked  and'  listened  before  at- 
tempting to  cross  tbe  passing  track  and  past 
the  end  of  the  standing  car,  he  could  have 
seen  the  switch  engine  moving  upon  that 
track,  but.  If  he  had  discovered  it  he  would 
have  had  no  reason  to  suppose  that  the  crew 
contemplated  the  bunting  of  the  car  across 
the  street  without  giving  warning  of  their 
Intention  to  do  so.  If  he  had  discovered 
their  approach,  he  might  have  inferred,  and 
reasonably  so,  that  they  would  stop  and  cou- 
ple onto  the  standing  car,  but  not  that  they 
would  without  signal  or  warning  ki(*  it  over 
a  much-used  street  If  they  had  stepped  and 
coupled  ■with  it  in  the  usual  way,  the  plain- 
tiff could  have  safely  passed  over  the  cross- 
ing. Tbe  fact  that  the  switching  engine  was 
moving  back  and  forward  In  the  yard  some 
distance  away  was  not  a  necessary  indica- 
tion that  it  was  the  intention  to  back  across 
the  street  without  lookout  or  signal,  and  es- 
pecially when  here  was  a  detached  car  stand- 
ing upon  tbe  track. 
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(t]  The  case  differs  greatly  from  those 
dted  by  plaintiff  In  which  It  has  been  held 
that  one  who  goes  upon  a  raUroad  over  which 
trains  are  regularly  mn,  and  who  may  by 
looking  obtain  a  timely  view  of  an  approach- 
ing train,  Is  gnllty  of  negligence  per  se  that 
will  bar  a  recovery  for  Injury,  although  no 
signals  or  warning  of  the  approach  of  the 
train  Is  given.  Here  there  was  no  train  or 
cars  on  the  main  line,  and  the  stationary 
and  disconnected  car  was  on  the  track  over 
which  the  switch  engine  was  moving.  This 
situation  and  the  circumstances  surrounding 
him  tended  to  throw  the  plaintiff  off  of  his 
goard  and  were  such  as  to  lead  a  reasonably 
pmdent  person  to  expect  the  cars  would 
not  be  moving  while  he  was  crossing  the 
track.  We  do  not  hold  that  any  one  cross- 
ing a  railroad  track  la  relieved  from  the  ex- 
ercise of  due  care,  but  we  do  hold  that  un- 
der the  circumstances  mentioned  the  question 
of  plaintiff's  contributory  negligence  was  one 
of  fact  for  the'  jury.  A  case  quite  closely  in 
point  la  De  Hardt  v.  Railway  Ck).,  100  Kan. 
24,  103  Paa  6C0,  Ll  B.  A.  1917D,  640,  In 
which  It  Is  held: 

"The  rule  that  it  is  negligence  as  a  matter 
of  law  for  the  driver  of  an  automobile  to  at- 
tempt to  cross  a  railroad  track  without  stop- 
ping, where  without  doing  so  he  cannot  assure 
himaelf  that  no  train  is  approaching,  does  not 
apply  where,  as  the  automobile  approaches  the 
crossing,  the  train  is  standing  still,  the  rear 
car  being  near  the  highwsy,  and  a  collision  re- 
sults from  a  sudden  starting  of  the  engine." 
Syl.  1. 

"Where  a  freight  car  is  standing  near  a 
crossing,  it  cannot  be  said  as  a  matter  of  law 
that  the  driver  of  an  automobile  is  guilty  of 
ne^igence  in  attempting  to  cross  the  track 
without  assuring  himself  that  no  train  is  about 
to  mn  into  the  car  and  fore*  it  over  the  high- 
way."   Syl.  2. 

See,  also,  K.  P.  By.  Ga  v.  Blchardson,  25 
Kan.  391 ;  A.,  T.  &  S.  F.  B.  Co.  v.  Morgan, 
43  Kan.  1,  22  Paa  995;  Ballroad  Co.  v. 
Johnson,  69  Kan.  721.  77  Pac.  576 ;  Scott  v. 
8t  Lonls,  etc,  B.  Co.,  9  Ann.  Cas.  216,  case 
note. 

[2]  The  plaintiff  complains  of  the  refusal 
of  the  court  to  require  more  definite  answers 
to  questions  submitted  to  the  jury.  One  ques- 
tion was: 

"Q.  If  you  find  for  the  plaintiff,  state  how  far 
north  or  south  of  the  south  line  of  Main  street 
was  the  north  end  of  the  car  at  the  time  the 
train  crew  uncoupled  said  car  from  the  engine." 

The  answer  was: 

"A.  Too  indefinite  to  determine." 

The  question  Itself  was  somewhat  indefi- 
nite, and  the  testimony  on  the  subject  was 
uncertain.  However,  the  immateriality  of 
the  question  is  shown  by  an  answer  to  an- 
other question  that  "at  no  time  was  the  car 


coupled  to  the  engine^"  In  no  view  of  the 
case  was  the  answer  sufficiently  material  to 
affect  the  result  The  same  is  true  as  to  tlie 
question: 

"Q.  What  prevented  plaintiff  from  seeing 
the  engine  approaching  the  crossing  if  he  had 
looked  before  going  upon  the  track?" 

This  was  answered: 
"A.    We  do  not  know." 

The  refusal  to  require  the  Jury  to  give 
more  definite  answers  to  these  questions  is 
manifestly  not  a  ground  for  reversal. 

Judgment  affirm^. 

All  the  Justices  concurring. 
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Carriers  «s»l4— May  grant  oab  and  Baggage- 
men exclnslva  privllegs  at  station,  notwith- 
standing munlelpal  regulations. 

A  railway  company  by  contract  may  grant 
to  a  firm  of  cab  and  baggage  men  an  exclusive 
privilege  to  board  its  passenger  trains  to  solicit 
the  patronage  of  passengers  and  to  arrange  for 
their  safe  and  expeditious  transportation  to 
other  railroad  stations,  and  may  also  grant  to 
such  firm  an  exclusive  right  to  stand  its  ve- 
hicles on  a  portion  of  the  property  owned  by 
the  railway  company,  when  the  space  so  grant- 
ed is  not  required  for  the  necessary  and  con- 
venient use  of  the  public  having  business  with 
the  railway  company;  and,  in  the  alMoice  of 
valid  statutory  authority,  a  dty  may  not  au- 
thorize its  police  officers  to  interfere  with  the 
reasonable  exercise  of  tiie  exclusive  privileges 
so  granted. 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  the  MlssoTiri  Padflc  Ballroad 
Company  against  David  Kohler  and  others. 
Jud^itent  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

W.  P.  Waggener  and  J.  If.  Cballiss,  both 
of  Atchison,  and  S.  H.  Piiier,  of  Independ- 
ence, for  appellant. 

A.  M.  Stchen,  of  Ooffeyville,  for  appellees. 

DAWSON,  J.  This  action  questions  the 
validity  of  a  contract  for  certain  exdnsive 
privii^es  granted  by  a  railway  company  to 
a  firm  of  cab  and  baggage  men  In  and  about 
the  railway  company's  station  grounds  and 
trains  at  Coffeyvllla 

The  dty  of  Coff^ville  has  railway  service 
supplied  by  three  railroads,  the  Missouri  Pa- 
dflc, the  Katy,  and  the  Santa  F6.  Each  of 
these  has  its  separate  depot     In  1914  the 
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MIesoail  Padflc,  plaintiff,  concelred  the  idea 
of  proTldliig  transportation  service  from  its 
own  depot  to  those  of  the  other  railroads  op- 
erating In  and  out  of  Cofleyvllle,  so  that  paa- 
sengers,  express,  and  baggage  might  be  fur- 
nished through  service  over  Its  own  lines 
and  connecting  carriers  at  CofTeyvllIe.  To 
that  end  it  made  a  contract  with  defendants, 
which  In  part  reads: 

"Whereas,  it  is  mutually  desired  by  the  par- 
ties hereto  that  all  such  passengers,  and  their 
baggage,  including  property  checked  as  bag- 
gage, as  well,  be  promptly  transported  from 
the  depot  of  the  company  to  the  depot  of  the 
-carrier  at  said  junction  point  upon  and  under 
those  certain  terms  and  conditions  hereinafter 
set  forth:    •    •    • 

"1.  The  contractor  shall  promptly  and  safely 
transport,  by  proper  and  safe  conveyance,  any 
and  all  baggage,  including  property  checked  as 
baggage,  as  wdl  as  passengers,  immediately 
following  arrival  of  same  at  depot  of  the  com- 
pany at  said  junction  point,  and  free  of  cost 
to  the  company  or  to  said  passengers,  respec- 
tivdy,  to  tiie  depot  of  the  carrier,  thereat,  if 
and  when  the  company  shall  have  transported 
same  to  its  said  depot  on  a  through  ticket  or 
tickets  reading  to  any  place  or  places  on  or 
reached  via  the  line  of  the  carrier.    •    •    • 

"The  contractor  shall  pay  to  the  company 
monthly,  In  advance,  on  or  before  the  1st  day 
of  each  calendar  month  of  the  full  term  hereof, 
compensation  computed  at  the  rate  of  one  hun- 
dred twenty  dollars  ($120.00)  per  annum;  and, 
also  the  contractor  shall,  when  and  as  requested 
so  to  do  by  the  superintendent  of  the  company 
or  his  authorized  representative,  transfer  any 
and  aU  supplies,  including  stationery  and  small 
office  equipment,  for  the  company  between  each 
depot  and  the  general  offices  of  the  company  in 
said  dty  of  Coffeyville. 

"3.  (A)  The  company  also  hereby  grants  to 
the  contractor,  during  the  foU  term  of  this 
agreement,  the  right  and  privilege  of  solicit- 
ing patronage,  for  the  contractor's  cab  and 
baggage  service,  on  the  passenger  trains  of  the 
company  entering  the  dty  of  CoSeyville,  said 
solicitation  to  include  the  taking  up  and  recbeck- 
ing  of  passengers'  baggage  by  duly  authorized 
representatives  of  the  contractor,  such  rep- 
resentatives, when  and  while  engaged  in  such 
solidtation,  to  be  transported,  as ,  one  of  the 
considerations  of  this  agreement  and  without 
further  charge,  •  •  •  provided,  however, 
that  each  and  all  of  said  things,  so  to  be  done 
by  the  contractor  as  well  as  by  said  represen- 
tatives under  this  paragraph,  shall  be  done  at 
such  time  or  times  and  in  such  manner  as  may 
be  desfgnated  by  and  be  satisfactolry  to  the  su- 
perintendent of  the  company  or  his  authorized 
representatives,  and  as  may  be  required  by  or- 
dinances ol  said  city  of  Coffeyville  and  the  laws 
of  the  state  of  E^ansas,  as  well  as  the  state  of 
Oklahoma. 

"(B)  The  contractor,  at  its  sole  cost  and 
risk,  shall  provide  uniformed  solidtors  to  can- 
vass such  of  said  passenger  trains  as  may  be 
designated  by  said  superintendent,  •  •  •  and 
shall  require  said  employes  at  all  times  to  be 
courteous  and  polite  to  its  patrons,  both  npon 
the  premises  of  the  company.    •    •    • 

"4.  This  agreement  shall  be  held  to  grant 
onto  the  contractor  the  privilege,  ezdiUive  as 


against  all  other  and  different  persons  as  well 
as  corporations  so  far  as  the  company  may 
lawfully  so  contract  (a)  to  bring  and  stand 
busses,  carriages,  motors  and  other  and  dif- 
ferent vehides  at  such  place  or  places,  on  as 
well  as  adjacent  to  the  company's  station 
premises  in  Ooffeyville.    •    •    • " 

The  defendant's  contractor,  David  Eohler, 
failed  to  pay  the  monthly  sums  stipulated 
in  the  contract,  and  this  action  was  begun 
by  the  railway  company  for  their  collection. 
Defendant  answered,  admitting  the  execution 
of  the  contract,  but  set  up  as  his  principal 
defense  an  ordinance  of  the  city  of  Coffey- 
ville, which  among  other  matters  regulating 
the  standing  and  running  of  hacks,  carriages 
and  omnibuses  in  CoflgyviUe,  provided: 

"Sec.  8.  That  the  owner,  driver  or  person  in 
charge  of  any  hack,  omnibus,  or  carriage  for 
hire,  shall  be  under  the  control  and  direction 
of  the  chief  of  police,  or  police,  while  at  any 
railroad  depots  in  said  dty  for  the  purpose  of 
delivering  passengers  or  baggage  and  attend- 
ing trains,  and  such  owners,  drivers  or  persons 
in  charge  shall  occupy  such  place  and  stands 
at  such  depots  as  may  be  ordered  and  fixed  by 
the  chief  of  police  or  police  and  may  be  most 
convenient  for  tint  pnbUc.  It  shall  be  unlawful 
for  any  owner,  driver  or  person  in  charge  of 
any  back,  omnibus,  or  carriage  for  hire  to 
.willfully  disobey  any  such  orders  and  directions 
made  by  the  chief  of  police  or  the  police." 

Defendant  alleged  that  pursuant  to  this 
ordinance '  the  chief  of  poUce  had  designated 
certain  places  upon  the  company's  depot 
grounds  mentioned  In  the  contract  to  others 
than  himself,  thereby  depriving  him  of  the 
exclusive  right  attempted  to  be  granted  to 
blm  by  the  contract,  and  that  the  contract 
was  without  consideration,  and  In  violation 
of  the  said  ordinance,  against  public  policy, 
lacked  mutuality,  and  was  void.  He  further 
answered  that  upon  several  occasions  subse- 
quent to  the  execution  of  such  contract  he 
had  attempted  to  exercise  the  rights  granted, 
and  was  prevented  from  so  doing  by  the  chief 
of  police,  and  that  such  prevention  operated 
as  a  discharge  of  the  contract  He  also  al- 
leged that  certain  places  bad  been  designated 
by  the  agent  of  the  railroad  company  upon 
the  station  grounds  where  be  was  permitted 
to  maintain  exclusive  cab  stand  privileges 
by  the  railroad  company,  which  places  bad 
not  been  so  designated  by  the  chief  of  police, 
and  that  he  was  forcibly  prevented  from  so 
exclusively  occupying  and  using  such  depot 
grounds  by  the  chief  of  police. 

The  other  defendants  were  sureties  on  Koh- 
ler'B  bond,,, and  their  answers  were  to  the 
same  etTect. 

The  case  was  tried  upOn  an  agreed  state- 
ment of  facts,  to  which  was  attached  a  plat 
of  the  depot  grounds.  The  execution  of  the 
contract  was  conceded ;  also  that  Eohler  had 
been  arrested  and  fined  $10  In  the  police 
court  for  standing  his  cab  on  the  depot 
grounds  as  privileged  by  ttie  contracti  but 
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at  a  place  not  designated  by  the  chief  of 
police,  and  tliat  no  appeal  had  been  taken 
tram  the  police  court  judgment.  It  was  also 
■tlpnlated  that  the  plaintUI  had  permitted 
fhe  general  public  to  use  Its  grounds  for  re- 
ceiving, discharging,  and  taking  up  passen- 
gers and  baggage,  and  had  permitted  vehicles 
to  be  driven  thereon  by  the  public.  It  was 
(orther  admitted: 

"That  said  defendan-t  Kohler  has  been  de- 
nied the  exclusive  right  to  occupy  said  depot 
grounds  by  the  chief  of  police  of  the  city  of 
ColFeyville,  bnt  such  denial  on  the  part  of  the 
anthoritiea  of  th^  dty  of  CoffeyviUe  was  not 
acquiesced  in  or  agreed  to  by  the  plaintiff  in 
tliis  case." 

Laying  aside  for  the  moment  the  considera- 
tion of  the  Coffeyville  dty  ordinance  and  the 
Interference  of  the  chief  of  police,  the  con- 
tract between  the  plaintiff  and  defendant  was 
one  to  facilitate  the  transportation  of  pas- 
sengers and  baggage  between  the  different 
tailroads  in  Coffeyville.  Through  traffic  ar- 
rangements between  different  railroads  is  In 
tbe  puUic  interest,  and  where  the  expense  is 
not  large  and  the  want  of  it  is  seriously  det- 
rimental to  the  public,  such  arrangements 
have  sometimes  been  compelled  by  law.  State 
ex  rel.  v.  Railroad  Companies,  85  Kan.  649, 
U8  Pac.  872. 

The  exclusive  privileges  conferred  by  the 
contract  did  not  impair  or  dlmlulsh  any 
Tights  of  tbe  general  public.  The  public  was 
In  no  way  discommoded  by  the  privilege  of 
permitting  the  defendant  to  board  its  pas- 
senger trains  and  negotiate  with  passengers 
tof  the  expeditions  transportation  of  their 
persons  and  baggage  to  other  railway  depots 
or  elsewhere  in  Coffeyville.  But  while  one 
hack  and  bus  line  might  be  granted  such  a 
privilege,  it  would  create  an  intolerable  sit- 
uation to  have  several  rival  ond  competing 
hadcmen  going  through  the  trains  on  a  simi- 
lar errand.  Doubtless  the  state,  and  perhaps 
the  dty,  could  regulate  the  service  governed 
by  snch  a  contract,  to  make  certain  that  the 
public  should  be  adequately  and  convenient- 
ly served,  and  that  the  charge  exacted  for 
snch  service  be  limited  to  a  reasonable  fig- 
ure. And  this  would  be  truealso  in  the  mat- 
ter of  tbe  privilege  of  keeping  a  cab  stand  oa 
the  station  grounds. 

Bnt  a  wholly  different  question  arises 
when  we  have  to  consider  a  positive  inter- 
ference vitb  snch  a  service  by  dty  authority. 
T%ese  grounds  are  not  public  property. 
They  are  the  private  property  of  the  railway 
company,  and  so  long  as  free  and  convenient 
access  to  the  railway  depot  was  not  Impaired, 
the  railway  company  could  lawfully  grant  to 
a  cabman  an  exdnslve  privilege  to  stand 
his  cab  at  an  agreed  or  designated  point  on 
Its  own  property.  And  certainly  It  could  not 
he  compelled,  at  least  without  a  statnte,-  to 
grant  cab  stands  to  everybody.  We  note  on 
the  map  atta«ihed  to  the  agreed  statement  of 


facts  that  on  the  railway  property  Ibere  aro 
located  an  express  office  and  space  for  Van 
Noy's  news  and  notions  agency.  How  came 
these  concessions  to  be  thus  established?  Un- 
doubtedly by  contract  and  exclusive  conces- 
sions obtained  from  the  landowner,  the  rail- 
way company.  Could  it  be  said  that,  without 
a  statute,  the  city  Coffeyville  could  authorize 
its  chief  of  police  to  order  the  express  office 
to  be  moved  to  some  other  part  of  the  rail- 
way company's  property,  or  to  grant  equal 
privileges  to  other  express  companies  to  per- 
manently occupy  space  on  the  railway  prop- 
erty? 4  R.  C.  li.  593,  594.  If  there  Is  any 
difficulty  In  solving  the  present  problem,  we 
are  largely  relieved  of  that  task  by  the  Su- 
preme Court  of  the  United  States,  which  has 
had  to  consider  a  substantially  similar  ex- 
clusive privilege  granted  by  the  Pennsylvania 
Railway  Company  to  the  Parmalee  Transfer 
Company  at  the  Union  Passenger  Station  In 
Chicago.  Donovan  v.  Pennsylvania  Co.,  199 
U.  S.  279,  26  Sup.  Ct  91,  94  (50  L.  Ed.  192). 
That  court  held  that,  so  long  as  the  public 
was  adequately  and  conveniently  accommo- 
dated, the  railway  company  could  "make  ar- 
rangements with,  including  the  granting  of 
special  privileges  to,  a  single  concern  to  6ni>- 
ply  passengers  arriving  at  its  terminals  with 
hacks  and  cabs,  and  it  is  not  bound,  at  least 
In  the  absence  of  valid  state  legislation  re- 
quiring it  to  do  so,  to  accord  similar  priv- 
ileges to  other  persons,  even  though  they  be 
licensed  hackmen."  In  the  opinion  th«  court 
said. 

"Although  its  functions  are  public  in  their 
nature,  the  company  holds  the  legal  title  to 
the  property  which  it  has  nndertaken  to  employ 
in  die  discharge  of  those  functions.  And  as 
incident  to  ownership  it  may  use  the  property 
for  the  purposes  of  making  profit  for  itself; 
such  use,  however,  being  always  subject  to  the 
condition  that  the  property  must  be  devoted 
primarily  to  public  objects,  without  discrimina- 
tion among  passengers  and  shippers,  and  not 
be  80  managed  as  to  defeat  those  objects,  it 
is  required,  under  all  circumstances,  to  do  what 
may  be  reasonably  necessary  and  suitable  for 
the  accommodation  of  passengers  and  shippers. 
But  it  is  under  no  obligation  to  refrain  from 
using  its  property  to  the  best  advantage  of  the 
public  and  of  itself.  It  is  not  bound  to  so  use 
its  property  that  others,  having  no  business 
with  it,  may  make  profit  to  themselves.  Its 
property  is  to  be  deemed,  in  every  legal  sense, 
private  property  as  between  it  and  those  of 
the  general  public  who  have  no  occasion  to  use 
it  for  purposes  of  transportation.    •    •    • 

"Applying  these  prindples  to  the  case  before 
us,  it  would  seem  to  be  clear  that  the  Penn- 
sylvania Company  had  the  right^if  it  was  not 
its  legal  duty— to  erect  and  maintain  a  passen- 
ger station  and  depot  buildings  in  Chicago  for 
the  accommodation  of  passengers  and  shippers 
as  well  as  for  its  own  benefit;  and  that  it  was 
its  daty  to  manage  that  station  so  as  to  sub- 
serve, primarily,  the  convenience,  comfort,  and 
safety  of  passengers  and  the  wants  of  shippers. 
It  was  therefore  its  duty  to  see  to  it  that  pas- 
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■engen  were  sot  annoyed,  distorbed,  or  ob- 
atructed  in  th«  use  either  of  its  station  bouse 
or  of  the  grounds  orer  which  such  passengers, 
whether  arriving  or  departing,  would  pass,  it 
was  to  that  end— primarily  as  we  may  assume 
from  the  record— that  the  PennsylTania  Compa- 
ny made  an  arrangement  with  a  single  company 
to  supply  all  vehicles  necessary  for  passengers. 
We  cannot  say  that  that  arrangement  was  ei- 
ther unnecessary,  unreasonable,  or  arbitrary; 
on  the  contrary,  it  is  easy  to  see  how,  in  a 
great  dty  and  in  a  constantly  crowded  railway 
station,  such  an  arrangement  might  promote 
the  comfort  and  convenience  of  passengers  ar- 
riving and  departing,  as  well  as  the  efficient 
conduct  of  the  company's  business.  The  rec- 
ord does  not  show  that  the  arrangement  refer- 
red to  was  inadequate  for  the  accommodation 
of  passengers.  But  if  inadequate,  or  if  the 
transfer  company  was  allowed  to  charge  exor- 
bitant prices.  It  was  for  passengers  to  complain 
of  neglect  of  duty  by  the  railroad  company 
and  for  the  constituted  authorities  to  take 
steps  to  compel  the  company  to  perform  its 
pnldic  functions  with  due  regard  to  the  rights 
of  passengers.    •    •    • 

"Here  the  defendants  press  the  suggestion 
that  they  are  entitled  to  the  same  rights  as 
were  accorded  by  spedal  arrangement  to  the 
Parmalee  Transfer  Company.  They  insist,  in 
effect,  thst  as  carriers  of  passengers  they  are 
entitled  to  transact  their  business  at  any  place 
which,  under  the  authority  of  law  is  devoted 
primarily  to  public  uses— certainly  at  any  place 
oped  to  another  carrier  engaged  in  the  same 
kind  of  business.  But  this  contention,  when 
applied  to  the  present  case,  cannot  be  sus- 
tained. The  railroad  company  was  not  bound 
to  accord  this  particular  privilege  to  the  de- 
fendants simply  because  it  had  accorded  a  like 
privilege  to  the  Parmalee  Transfer  Company  ^ 
for  it  bad  no  contractual  relations  with  the 
defendants,  and  owed  them  as  hackmen  no 
duty  to  aid  them  in  their  special  calling. 
*  *  *  In  maintaining  a  highway,  under  the 
authority  of  the  state,  the  first  and  paramount 
obligation  of  the  railroad  company  was,  as 
we  have  already  said,  to  consult  the  comfort 
and  convenience  of  the  public  who  used  that 
highway.  To  that  end  it  could  use  all  suitable 
means  thst  were  not  forbidden  by  law.    •    •    • 

"This  question  is  not  controlled  by  sny  stat- 
ute of  Illinois.  *  *  *  It  does  not  appear 
that  the  state  hag  undertaken  by  any  statute 
to  compel  the  railroad  company  to  share  the 
use  of  its  depot  grounds  and  station  with 
hackmen  and  cabmen  seeking  to  use  them  only 
to  solicit  custom  for  themselves.  Whether  such 
a  statute  would  be  valid  we  need  not  now  con- 
sider or  determine." 

199  n.  S.  294-298,  26  Sup.  Ct.  94  (SO  L,. 
Ed.   192). 

The  Supreme  Court  of  Michigan  has  con- 
sidered the  same  question  and  reached  a 
similar  conclusion.  In  Dlngman  t.  Duluth, 
etc.,  XL  Co.,  164  Mich.  828,  330,  130  N.  W. 
24,  2S,  32  L.  R.  A.  (N.  S.)  1181,  1184,  It  U 
said: 

"To  give   to   section  6266,   2   Comp.   Laws 

fl8971  the  construction  contended  for  by 
plaintiff,  would  result  in  depriving  the  public  of 
one  of  the  fnost  valuable  privileges  incident 
to  public  travel    That  the  privilege  of  dealing 


'  with  a  competent  and  trustworthy  baggage 
agent  is  «  valuable  one  seems  too  obvious  for 
argument  The  traveling  stranger  is  often 
ignorant  of  the  location  of  termini  or  his  des- 
tination, and  the  best  means  of  transportation 
to  and  from  the  same.  He  is  entitled  to  re- 
ceive this  information,  and  to  receive  it  from 
one  whose  position  upon  the  train  is  a  guar- 
anty that  he  is  responsible  and  may  be  safely 
intrusted  with  the  person  or  property  of  the 
traveler.  In  large  cities,  scores,  nay  hundreds, 
are  engaged  in  the  same  business  as  is  the 
plaintiff.  To  compel  the  railroad  company  to 
transport  all  persons  who  desired  to  solicit 
the  transportation  of  passengers  or  baggage 
would,  of  necessity,  result  i^i  the  refusal  of 
the  company  to  cany  any,  and,  as  a  conse- 
quence, the  denial  to  the  traveling  public  of 
a  service  of  the  greatest  possible  importance. 
"But  suppose  the  railroad,  instead  of  refus- 
ing to  carry  all,  permitted  two  or  more  baggage 
agents  upon  its  trains.  The  conditions  which 
would  result  from  such  a  course  would  at 
once  become  intolerable.  Rival  agents  would 
besiege  the  passenger  for  his  business  to  his 
Infinite  annoyance,  and,  when  he  finally  made 
a  selection,  he  would  have  no  means  of  know- 
ing that  he  had  diosen  either  a  competent  or 
responsible  agency  for  its  transaction.  It 
may  be  urged  that  the  passenger  is  subjected  to 
the  same  annoyance  upon  his  arrival  at  his  des- 
tination. If  this  is  so,  it  is  because  he  volun- 
tarily transacts  his  business  at  the  depot, 
rather  than  upon  the  train.  But  the  conditions 
at  the  depot  are  different  from  those  upon  the 
train.  At  the  depot  the  competition  for  his 
business  is  ordinarily  duly  regulated  and  under 
the  supervision  of  the  police,  a  safeguard  en- 
tirely wanting  upon  trains." 

The  trend  of  all  the  later  dedslons  seems 
to  be  to  the  same  effect  (10  C.  J.  657),  al- 
though such  was  not  the  earlier  view  (10 
C.  J.  669).  Appellee  cites  our  own  case  (Ot- 
tawa V.  Bodley,  67  Kan.  178,  72  PaCL  646) 
as  opposed  to  this  view.  That  case  was  de- 
cided before  Donovan  v.  Pennsylvania,  supra, 
by  the  Supreme  Court  of  the  United  States. 
Moreover,  in  the  Bodley  Case,  there  was 
no  question  of  contractual  rights  between  the 
railway  company  and  the  backman.  If  Bod- 
ley bad  been  able  to  justify  bis  assumption  of 
cab-standing  privileges  on  railway  propertr 
not  necessary  for  the  convenient  use  of  the 
general  public,  a  different  result  might  have 
been  reached  in  his  appeal.  And  this  brings 
us  to  a  consideration  of  the  Cioffeyvllle  or- 
dinance. Doubtless  as  said  in  the  Bodley 
Case,  a  dty  has  full  authority  to  regulate 
railroad  depots  and  depot  grounds  as  far  as 
concerns  the  needs  and  convenience  of  the 
general  public  who  have  business  with  the 
railway  company.  It  Is  also  correct  that  a 
city  may  establish  reasonable  regulations 
touching  the  conduct  of  hackmen  who  ooir 
lect  about  the  depot  to  solicit  patronage, 
and  the  power  to  designate  places  for  the 
rival  hackmen — aU  of  whom  have  equal  rights 
and  no  more — ^may  properly  be  vested  in  a 
police  officer.  But  such  considerations  do 
not  Justify  disregard  of  a  private  contract 
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between  a  luutenan  and  the  railway  company 
for  tbe  ezdoslve  i^vUege  of  standing  his 
liack  upon  a  portion  of  the  railway  company's 
prcverty  which  la  not  otherwise  needed  for 
tbe  convenient  and  ^dent  discharge  of  the 
railway  company's  corporate  duties  of  trans- 
iwrtatlon.  In  the  absence  of  valid  and  specif- 
ic statutory  authority,  the  city  cannot  law- 
fully Interfere  through  Its  chief  of  police  or 
otherwise  with  the  reasonable  use  of  the 
concession  granted  by  the  plaintiff  to  the 
defendant  hackman.  In  Mader  t.  Oty  of 
Topeka.  106  Kan.  867, 188  Pac.  969,  the  court 
had  to  ooDBlder  other  phases  of  this  general 
snbject,  bat  In  that  case  the  dty  ordinance  rec- 
ognized certain  private  rights  of  ownership 
held  by  the  railway  company,  while  the  city 
ordinance  In  the  present  case  seems  to  over- 
look those  rights. 

If  the  dty  has  transcended  Its  authority, 
or  the  dilef  of  police  through  misinterpreta- 
tion of  the  ordinance  has  transcended  his 
powers,  or  acted  arbitrarily  in  disregard  of 
tbe  defendant's  lawful  contractual  rights,  ad- 
equate pursuit  of  redress  at  law  or  equity 
by  the  defendant  would  not  have  failed  him. 
Neither  tbe  ordinance  nor  the  Interferoice 
of  the  police  with  the  defendant's  lawftd 
ezdoalve  privilege  was  a  defense  to  the  pres- 
ent action.  This  conclusion  necessitates  a 
reversal  of  the  Judgment;  and  It  is  so  or- 
dered. 

AU  tbe  Justices  concuning. 


007  Kan.  673) 

UNION  NAT.  BANK  v.  PIROTTB  et  al. 

(No.  22477.) 

(Supreme  C3«urt  of  BCansas.    Nov.  6,  19SiO.) 

(SytlaTmt  by  1h9  Cowrt.) 

1.  Evidenoe  «=9423 (6)— Answer  In  aotlon  on 
notes  held  to  state  no  defense  beoause  of  the 
parol  evidenoe  rule. 

The  answer  in  an  action  to  recover  on 
promisaory  notes  considered,  and  'held  to  state 
no  defense  because  of  the  parol  evidence  rule 
applied  to  ilmflar  defenses  in  the  cases  of 
Bank  v.  Watson,  99  Kan.  688,  163  Pac.  637, 
Underwood  v.  Tiles,  106  Ksd.  287,  187  Pac. 
881.  and  Stevens  v.  Inch,  88  Kan.  80^  168 
Pae.  4S. 

2.  Fraudulent  oonveyanoee  4=»79  —  Convey- 
aneee  by  Insolvent  debtor  to  a  creditor  for 
faturo  servkMS  held  not  absolata  against  oth- 
er eredltort. 

Conveyances  of  property  by  an  insolvent 
debtor  to  one  of  her  creditors  considered,  and 
keld  not  to  be  absolute  as  against  other  credi- 
tors, idthongh  given  and  accepted  in  good 
faith,  because  they  were  given  in  part  for  a 
debt  which  the  grantor  did  not  owe,  and  in 
part  for  services  to  be  rendered  in  the  future 
by  tbe  grantee. 


Appeal  from  District  Ooort,  IDtdidl 
CSonnty. 

Action  by  tbe  Union  National  Bank  against 
Elizabeth  Plrotte,  revived  in  the  name  of 
Elizabeth  Plrotte,  Jr.,  as  her  administratrix, 
and  another.  Judgment  for  plalntlfC,  and  de- 
fendants appeal.    Affirmed. 

Bartos  &  Bartos,  of  Wllber,  Neb.,  and  J.  B. 
Tlce,  of  Belolt,  for  appellants. 

D.  V.  Stanley,  of  Mankato,  C.  L.  Kagey  and 
Omer  D.  Smith,  both  of  Belolt,  and  R.  W. 
Turner,  of  Mankato,  tot  apiidlee. 

BUROH,  J.  The  action  was  aa»  by  the 
bank  to  recover  on  promissory  notes  given  by 
Elizabeth  Plrotte,  and  to  appn^rlate  land 
conveyed  by  Elizabeth  Plrotte  to  Mary  Plr- 
otte to  payment  of  tbe  sum  recovered,  nie 
bank  prevailed,  and  tbe  administrator  of 
Elizabeth  Plrotte,  who  died  after  Judgment- 
was  rendered  against  her,  and  Mary  Plrotte, 
appeaL 

[1]  Judgment  was  rendered  against  Eliza- 
beth Plrotte  on  the  pleadings.  Elizabeth 
Plrotte's  son,  Peter  J.  Plrotte,  borrowed  mam- 
ey  from  the  bank,  and  she  signed  his  notes 
and  renewal  notes  given  from  time  to  time. 
The  answer  alleged  tbe  bank  said  to  Eliza- 
beth Plrotte  that  two  signatures  were  re- 
quired on  tbe  notes  to  make  them  bankable 
paper,  that  her  signature  was  a  formal 
matter  to  show  to  the  bank  examiner,  and 
that  she  would  not  be  liable  for  the  notes. 
These  allegations  did  not  constitute  a  defense. 
If  any  one  was  accommodated  it  was  Peter, 
not  the  bank,  and  the  parol  evidence  rule  for- 
bade proof  of  the  supposed  defense.  Bank  v. 
Watson,  99  Kan.  686, 163  Pac.  637.  The  answer 
further  alleged  that  the  bank  said  the  notes 
would  be  paid  out  of  prt^ierty  of  Peter  J. 
Plrotte  anffldent  for  the  purpose,  and  agreed 
that  Elizabeth  Plrotte  would  not  be  liable  for 
their  payment  Allegations  of  that  kind  do 
not  bring  the  case  within  the  rule  of  Bar- 
tholomew V.  Fell,  92  E:an.  64,  139  Pac.  1016, 
and  oral  evidence  offered  to  sustain  the  sup- 
posed defense  would  merely  contradict  the 
writings.  Underwood  v.  VUes,  106  Kan.  287, 
187  Pac.  881,  and  cases  cited  In  the  opinicm. 
dharges  of  fraud  were  scattered  plentifully 
throughout  the  answer.  They  did  not  change 
the  essential  nature  of  the  supposed  defenses. 
Stevens  v.  Indi,  98  Kan.  306,  158  Pac  43. 
The  answer  stated  no  defense,  and  on  April 
24,  1919,  Judgment  was  properly  rendered 
against  Elizabeth  Plrotte  and  in  favor  of  the 
bank  for  |9,923.68. 

In  July,  1917,  Mary  Plrotte  took  from  her 
mother,  Elizabeth  Plrotte,  deeds  of  all  of 
Elizabeth  Plrotte's  real  estate,  which  was  all 
the  property  she  possessed.  Mary  Plrotte 
testified  as  follows: 

"Q.  As  I  tmderstand  yon  now,  Miss  Plrotte, 
your  mother  has  no  property  at  aU  in  her  own 
name?    A.  No,  sir. 
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"Q.  None  wh«t«verT    A.  No,  air. 

"Q.  And  the  property  interests  that  ahe  did 
have  were  entirely  conveyed  to  yon?  A.  Tea, 
air. 

"Q.  And  you  hav«  all  of  that  property?  A. 
Tea,  air. 

"Q.  In  caae  of  her  death  there  would  be  no 
eatate  to  distribute  among  the  other  children? 
A.  No,  sir." 

The  consideration  for  the  deeds  was  made 
up  of  the  following  items: 

(1)  $3,315  loaned  by  Mary  Pirotte  to  her 
father.  Her  father  died  in  1913.  She  made 
no  claim  against  his  estate,  there  was  no 
evidence  that  Elizabeth  pirotte  was  liable  In 
any  way  for  payment  of  the  debt,  and  at 
the  time  the  deeds  'were  made  the  debt  was 
not  legally  collectable  from  anybody. 

(2)  $3,036  loaned  by  Mary  Pirotte  to  her 
mother  before  the  deeds  were  executed. 

-  (3)  $1,500  owed  by  Elizabeth  Pirotte  to  her 
son  Peter,  which  Mary  Pirotte  assumed  and 
agreed  to  pay.  In  her  answer  Mary  Pirotte  ac- 
knowledged liability  to  the  plaintiff  for  this 
Bimi. 

(4)  An  agreement  by  Mary  Pirotte  to  sup- 
port Elizabeth  Pirotte  while  she  lived,  and  to 
furnish  her  such  medical  aid,  nursing,  hos- 
pital, and  other  carb,  as  she  might  require. 
At  the  time  of  the  trial,  which  occurred 
on  AprU  24  and  25,  1919,  Mary  Pirotte  had 
advanced  the  sum  of  $3,460  under  this  agree- 
ment The  Judgment  against  Mary  Pirotte 
was  rendered  on  April  29,  1919,  and  on  that 
day  Elizabeth  Pirotte  died. 

The  court  found  the  parties  to  the  deeds 
did  not  actually  intend  to  hinder,  delay,  or 
defraud  Elizabeth  Pirotte's  creditors;  but, 
after  adjudging  that  Mary  Pirotte  should  pay 
the  bank  the  $1,600  item,  the  court  gave  her 
a  first  lien  for  $9,800,  the  full  amount  of  all 
her  loans  and  advancements.  Instead  of  abso- 
lute title  under  her  deeds.  After  providing 
that  the  bank  should  first  exhaust  some  prop- 
erty which  Peter  Pirotte  had  conveyed  to  a 
trustee  for  the  bank's  benefit,  the  bank  was 
given  a  Second  lien.  Mary  Pirotte  complains 
of  this  Judgment 

[2]  It  may  be  conceded  the  Judgment  was 
erroneous,  but  not  as  against  Mary  Pirotte. 
The  evidence  disclosed  that  Elizabeth  Pirotte 
was  insolvent,  and  the  deeds,  though  made 
and  acc^ted  without  fraudulent  intent,  were 
fraudulent  in  law,  because  they  appropriated 
property  of  Elizabeth  Pirotte  to  payment  of  a 
debt  she  did  not  owe.  Besides  that,  as  to 
the  bank,  the  agreement  to  support  constitut- 
ed a  mere  debt  due  to  Elizabeth  Pirotte,  and 
the  bank  was  privileged  to  resort  to  the  land 
in  Mary  Pirotte's  hands  to  the  extent  of  its 
value  In  excess  of  the  consideration  actually 
paid.  Farlln  v.  Sook,  80  Kan.  401,  1  Pac 
123,  46  Am.  Rep.  100. 

Some  questions  of  practice  are  raised  by 
the  appellants.  It  is  not  necessary  to  discuss 
them.    The  appellants  suffered  oo  prejudice 


to  their  SQbBtantial  rights.  In  this  connection 
it  may  be  obsen'ed  that  the  interest  of  the 
administratrix  in  this  litigation  is  quite  Pla- 
tonic. She  has  been  careful  not  to  oppose 
Mary  Pirotte.  Should  the  administratrix 
win,  she  would  not  have  a  penny's  worth  of 
property  to  administer.  The  district  court 
treated  Mary  Pirotte  with  remarkable  leni- 
ency, and,  if  the  strict  legality  for  which  she 
argues  were  applied  to  her,  she  would  come 
out  of  a  second  trial  with  a  second  lien. 

The  Judgment  of  the  district  court  la  af- 
firmed. 

All  the  Justices  concurring. 


aOT  Kan.  667) 
SCHOOL  DIST.  NO.  I  IN  TREGO  COUNTY 
et  al.  V.  KLINE,  Mayor  et  al. 
(NO.  22842.) 

(Bnpreme  Court  of  Kanaaa.    Nov.  8,  1920.) 

(EyllahuM  by  the  Court.) 
.Appeal  and  error  e=>7Q\  (4)— Appeal  dismissed 

where   controversy    centered    on    ordlnanee 

ceasing  to  be  effective. 
A  cit,T  ordinance  requiring  the  closing  of 
public  achoola  in  the  city  during  the  exlatence 
of  an  emergency  caused  by  a  general  aeardty 
of  fuel  waa  held  void,  and  the  city  waa  enjoined 
at  the  suit  of  the  achool  authorities  from  dos- 
ing the  achpola.  The  city  appealed  without 
staying  the  judgment,  and  before  the  appeal 
could  be  determined  the  emergency  had  paned. 
Held  that  the  validity  of  the  ordinance  ia  no 
longer  a  matter  of  controveray  which  affects 
the  rights  of  either  party,  for  no  decision  the 
court  might  make  bdnld  furnish  the  basis  for 
an  order  that  could  be  carried  Into  effect 

Appeal  fnsn  District  Gonrt,  Tregb  Ooonty. 

Suit  by  School  District  No.  1  in  Trego 
County,  Kan.,  and  others  against  H.  F.  Kline, 
as  Mayor  of  the  City  of  WaKeeney,  and  A.  W. 
Heyl  and  others,  as  Councilmen  thereof,  and 
otheis,  to  enjoin  the  enforcement  of  an  ordi- 
nance. From  an  order  granting  an  injunc- 
tion, defendants  appeaL    Appeal  dismissed. 

Herman  Long;  of  WaKeaiey,  for  appel- 
lanta 
John  B.  Parsons  of  WaKeen^,  for  aK)el- 

PORTBB,  J.  The  appeal  Is  from  an  order 
granting  an  injunction  restraining  the  en- 
forcement of  a  city  ordinance. 

On  December  10,  1919,  the  dty  of  WaKeen- 
ey enacted  an  ordinance  prohlbitlug  the  use 
of  fuel  for  certain  purposes  "until  such  time 
as  further  supplies  may  be  obtained,  •  •  • 
In  accordance  with  the  rules  and  regulationB 
of  the  National  Fuel  Admlnistratton."  The 
title  of  the  ordinance  set  forth  its  purpose, 
which  was  to  provide  "for  the  conservation 
of  the  fuel  supply  during  the  existing  emer- 
gency." The  ordinance  prohibited  public  as- 
semblages,  other  than   funerals,   prohibited 
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the  usual  and  ordinary  Chur(3i  Mrvlces  and 
lodge  meetings  <^Hmer  than  once  each  month, 
and  provided  for  the  closing  of  public 
schools,  theaters,  moving  picture  shows,  pool 
balls,  and  billiard  halls,  but  permitted  a  few 
kinds  of  business,  deemed  essential,  to  re- 
main open  during  certain  hours  each  day. 
Appropriate  fines  and  forfeitures  for  the  vio- 
lation of  the  ordinance  were  provided. 

The  public  school  authorities  of  the  city 
brought  this  action,  alleging  that  the  ordi- 
nance was  unreasonable,  arbitrary,  and  op- 
pressive, and  that  the  city  was  without  au- 
thority to  interfere  with  the  operation  of 
public  schools,  alleging  further  that  the 
schools  had  on  hand  a  sufficient  supply  of 
coal  to  continue  operation.  The  answer  of 
the  defendants  set  forth  a  copy  of  the  ordi- 
nance and  admitted  the  intention  of  the  city 
to  enforce  its  provisions.  The  court  sustain- 
ed a  motion  for  judgmmt  in  plaintiffs'  fa- 
vor on  the  pleadings,  and  granted  the  in- 
junction restraining  defendants  from  dos- 
ing the  public  schools.  The  defendants  ap- 
peaL 

No  stay  of  the  Judgment  was  procured  by 
tbe  defendants,  and  the  appeal  was  iwrmlt- 
ted  to  take  its  ordinary  course ;  no-  attempt 
being  made  to  have  the  cause  advanced  for 
an  early  hearing. 

It  is  apparent  that  the  questions  present- 
ed by  the  appeal  have  become  moot  by  rea- 
son of  the  fact  'Oiat  the  ordinance  has  spent 
Its  force.  It  was  enacted  to  cover  an  emer- 
gency which  no  longer  exists.  Tbe  mere  ap- 
peal from  the  Judgment  did  not  stay  tbe  pro- 
ceedings, and  tbe  school  autboritlee  were  per^ 
mltted  to  continue  the  operation  of  the 
scbool  during  tbe  existence  of  the  »nergency. 
Tbe  validity  of  the  ordinance  is  no  Imiger 
a  matter  of  tiontrovarsy  which  affects  the 
rights  of  either  party.  No  order  this  court 
might  make  could  be  carried  into  effect  The 
case  therefore  becomes  moot,  leaving  nothing 
to  be  determined  except  an  abstract  proposi- 
tion of  law  which  concerns  neither  party. 
Knlgbt  V.  Hirbour,  64  Kan.  663,  67  Pac.  1104, 
and  Anderson  v.  Cloud  County,  90  Kan.  15, 
132  Pac.  906,  and  cases  dted  In  those  opin- 
fcms. 

The  appeal  Is  dismissed. 

All  the  Justices  concurring. 


(107  Kan.  655) 

ANDERSON  v.  BOARD  OF  COM'RS  OF 
DOUGLAS  COUNTY.  (No.  22834.) 

(Supreme    (^urt   of  Kansas.    Nov.  6,  1920.) 

fBvUdbtu  hv  the  Court.) 
Emlient  domain  «=>  145(4)— Owner  of  proper- 
ty appropriated  In  part  for  highway  entitled 
to  damages  without  deduction  for  benefits. 
Under    chapter    265,    I/aws    of    1917,    and 
amendments    thereto,    chapter   246,    Laws   of 


1019,  a  landowner  wLose  property  Is  appro- 
priated for  an  improved  highway  is  entitled 
to  all  the  damages  which  he  sustains  thereb; 
without  deduction  or  set-off  for  benefits  ac- 
cruing to  his  remaining  land;  because  the  stat- 
'ute  provides  that,  later,  when  the  improved 
road  is  completed,  the  cost  thereof,  in  part, 
shall  be  apportioned  and  levied  npou  the  ben- 
efited property  in  accordance  with  the  benefits 
accruing  thereto. 

Appeal  from  District  Court,  Douglas 
County. 

George  A.  Anderson,  owner,  appealed  to  the 
I>lstrict  Court  from  an  award  of  the  Board 
of  County  Commissioners  of  Douglas  County 
to  determine  whether  benefits  to  land  by  con- 
struction of  an  Improved  highway  were  to  be 
considered  in  diminution  of  damages  for  tbe 
part  appropriated.  Verdict  and  Judgment  for 
plaintiff  in  a  certain  sum,  and  the  Commis- 
sioners appeaL    Affirmed. 

J.  B.  Wilson,  of  Lawrence,  for  appellant. 
J.  H.  Mitchell,  of  Lawrence,  for  appellee. 

DAWSON,  J.  This  appeal  is  to  determine 
whether  the  benefits  which  may  accrue  to 
land  by  the  construction  of  a  paved  and  im- 
proved highway  upon  It  are  to  be  oonsidared 
in  diminution  of  damages  for  the  part  appro- 
priated for  its  construction. 

The  board  of  county  commissioners  of 
Douglas  county  proceeded  regularly  by  au- 
thority of  statute  to  appropriate  a  strip  of 
plaintiff's  land  for  an  Improved  highway 
which  was  designed  to  connect  Ft  Leaven- 
worth and  Ft  Riley,  via  Douglas  county. 
The  board  appraised  the  plaintiff's  damages 
at  $600.  This  sum  was  declined,  and  plaintiff 
appealed  to  tbe  district  court  where  a  verdict 
and  Judgment  for  $1,850  was  entered  In  bis 
b^alf. 

The  commissioners  appeal,  and  tbe  matter 
to  be  reviewed  by  this  court  as  stated  by 
their  counsel,  is: 

"The  question  of  the  correctness  of  the  trial 
Judge  in  refnsing  to  admit  testimony  showing 
the  benefit  accruing  to  the  landowner  and 
appellee  In  this  matter,  by  reason  of  the  hard 
surface  improvement  of  tiie  road  in  qnestion, 
and  the  further  alleged  error  of  the  trial  court 
In  Instructing  the  Jury  that  such  benefits  to 
the  landowner  should  not  be  considered  by 
them." 

Tbe  pertinent  statute  itself  must  furnish 
tbe  answer  to  this  question,  and  citations 
from  decisions  in  other  cases,  like  Toble  v. 
Comm'rs  of  Brown  (3o.,  20  Kan.  14,  under 
different  statutes,  are  not  controlling.  The 
appropriation  of  the  plaintiff's  land  was  au- 
thorized by  chapter  265  of  the  Session  Laws 
of  1017  as  amended  by  chapter  246  of  the 
Session  Laws  of  1919.  Section  3  of  the  latter 
act  In  P&rt,  reads: 

"  •  •  •  When  the  petition  filed  for  the  im- 
provement of  a  road  describes  a  road  which 


«s>For  oUur  caMs  ■••  mom  topic  and  KBT-NiniBER  In  aU  K«r-Nambered  Dlcetts  and  Ina«x«i 


Digitized  by 


^oogle 


330 


193  PACIFIC  REPOBTEB 


(Kan. 


has  not  been  legally  established  as  a  pabUe 
road,  •  *  •  the  board  of  county  commis- 
sloners  shall  by  order  of  said  board  lay  ont, 
alter  or  widen  a  pnblic  road.  *  *  *  If  the 
owner  or  owners  of  the  land  shall  refuse  to  sell 
or  donate  said  land,  the  board  of  county  com- 
missioners are  hereby  authorized  to  exercise 
the  right  of  eminent  domain.  •  •  •  The 
county  commlssionera  shall  •  •  •  view  all 
lands  required  to  be  taken  *  *  •  and  ap> 
praise  the  value  thereof  and  assess  the  dam- 
ages thereto.  •  *  *  And  the  amounts  so  al- 
lowed shall  be  paid  from  the  general  fund  or 
the  road  fund  of  the  county. 

"The  right  of  appeal  from  the  award  of  dam- 
ages made  by  the  board  of  county  commission- 
ers shall  be  the  same  as  is  now  provided  by 
law  in  other  road  cases,  but  such  appeal  shall 
not  delay  any  work  upon  or  in  relation  to 
said  road." 

It  will  be  obserred  tbat  tbls  section  doei 
not  authorize  or  require  that  any  deduction 
or  set-off  be  made  for  benefits,  general  or 
special,  which  may  Inure  to  the  landowner  for 
the  Improved  road  constructed  over  his  land. 
That  matter  is  to  be  determined  when  the 
road  is  completed.  Section  5  of  the  same  act 
provides: 

"Upon  the  completion  of  any  improvement 
under  the  provisions  of  this  act  the  county 
commisioners  shall  meet  at  their  office  and  ap- 
portion the  cost  thereof  as  follows:  (a)  If 
aU  or  any  portion  of  said  road  improvement 
is  entitled  to  and  does  receive  federal  or  state 
aid  or  donations,  the  same  shall  be  applied  to 
the  cost  of  the  improvement  for  the  purposes 
and  to  the  extent  for  which  the  same  were 
given,  (b)  The  remainder  of  the  cost  shall  be 
apiwrtioned:  fifty  per  cent  to  the  county: 
twenty-five  per  cent,  to  the  taxable  property 
within  the  township  or  townships  in  wliich  the 
benefit  district  is  situated  *  *  *  ;  and 
twenty-five  per  cent  among  the  several  tracts 
of  land  within  the  benefit  district  designated  in 
the  map,  according  to  the  benetits  accruing  to 
the  real  property  and  improvements  thereon 
within  the  limits  shown  b7  said  map." 

As  a  taxpayer  of  the  United  States  the 
plaintiff  will  contribute  with  all  other  tax- 
payers to  the  amount  of  federal  aid  given  by 
the  national  government  toward  this  Improve 
ment  He  will  also  pay  as  a  county  taxpayer; 
and  he  wUl  pay  as  a  township  taxpayer.  In 
addition  thereto,  he  will  also  have  to  pay  the 
sum  appropriated  against  his  property  ao-. 
cording  to  the  benefits  accruing  to  it  by  rea- 
son of  the  improvement 

It  will  thus  be  seen  that  the  statute  pro- 
vides that  the  damages  for  the  land  talcen  are 
to  be  determined  and  paid  for  without  any 
deductions  when  the  land  is  appropriated; 
and  the  benefits  accruing  to  the  land  not 
taken  are  to  be  determined  later  when  the 
improved  road  is  completed  and  when  a  cer- 
tain percentage  of  the  cost  of  it  is  appor- 
tioned to  the  benefited  property.  This  special 
apportionment  of  part  of  the  cost  is  only 
justifiable  because  of  the  benefit  to  the  prop- 


erty not  taken ;  but,  If  a  set-off  for  benefits 
were  also  allowed  In  diminution  of  damages, 
the  landowner  would  be  paying  twice  for  the 
Improvement 

The  judgment  of  the  district  court  is  ow- 
rect  and  it  is  affirmed. 

AU  the  Justices  concurring. 


(107  Kan.  704) 
PACK  V.  GRIMES  st  al.    (No.  22870.) 

(Supreme   Court  of  SCansas.    Nov.  <^   1920.) 

(Sr/Uahu*  hv  <)^  Oovrt.) 

1.  Master  asd  servant  «=9l2l(3)— Monsmeat 
works  a  "manufaotoring  establlsbmsBt," 
within  Factory  Act,  as  to  covering  cog- 
wheels. 

A  plant  in  which  rough  stones  are  sliaped, 
dressed,  lettered,  and  converted  into  tomb- 
stones and  monuments  is  a  "manufacturing  es- 
tablishment" within  the  meaning  of  the  Fac- 
tory Act 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Manufacturing  Es- 
tablishment] 

2.  Master  and  servant  «=9 121(5)  —  Derrick 
part  of  mannfaoturing  establishment 

A  derrick,  erected  in  the  yard  of  the  es- 
tablishment and  outside  of  the  building  where 
the  dressing  and  lettering  were  done,  and  which 
was  used  in  connection  with  other  processes 
of  the  phwt,  was  a  part  of  the  manufactnrins 
establishment 

3.  Master  and  servant  4=988(1)— Laborer, 
though  not  In  employ  of  preprlatora  of  plant. 
Is  within  protection  of  Factory  Act 

A  person  laboring  in  such  an  establishment, 
although  not  an  employi  of  the  proprietors 
thereof,  is  within  the  protection  of  the  Factory 
Act 

4.  Master  and  servant  «=9284(2)— Case  for 
Jury. 

The  evidence  in  the  case  keM  to  be  saffi- 
dent  to  take  the  case  to  the  jury. 

Appeal  from  District  Court,  Reno  County. 

Action  by  Fred  Pack  against  Martin 
Orimes  and  William  M.  Jones,  doing  bualnesa 
under  the  firm  name  of  the  Hutdiinson  Mon- 
ument Works.  Demurrer  to  plalntUTa  evi- 
dence sustained,  judgment  roidered  for  de- 
fendants, and  plaintiff  appeaU.  Reversed 
and  remanded. 

Taylor  &  Connaughton,  of  Hutchinson,  for 
appellant 

Williams  &  Martlndell,  of  Hutchinson,  Cor 
appellees. 

JOHNSTON,  O.  J.  This  action  was 
brought  by  Fred  Pack  to  recover  da.xnases 
for  the  loss  of  a  finger,  alleged  to  have  been 
caused  by  the  negligence  of  Martin  L.  Orlzaes 
and  William  M.  Jones,  doing  business  under 
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ttie  flrm  name  of  Hutdilnson  MonTunent 
Wortca.  The  court  rastalned  a  demnrrer  to 
plaintifTs  evidence,  and  gave  Judgment  for 
defendant    PlailntUf  appeals. 

[1, 2]  It  appears  that  defendants  were  car- 
rytag  cm  the  business  of  converting  rough 
stones  Into  tombstones  and  monuments.  At 
the  end  of  the  factory  building  in  which  the 
shaping,  dressing,  and  lettering  were  done,  a 
derrick  had  been  erected  to  be  used  in  load- 
ing the  tombstones  and  monuments  when 
finished  upon  transfer  wagons  and  trucks. 
It  was  operated  by  means  of  levers,  pulleys, 
ropes,  cogwheels,  and  cranks.  On  the  day 
of  the  accident  the  defendants  called  the  Un- 
ion Transfer  Company,  for  whom  platntlff 
was  working,  and  asked  them  to  move  cer- 
tain t(Hnbst<Hies  and  monuments  to  the  cem- 
etery. That  company  sent  the  plalntUf  and 
anoOier  of  Its  employes  to  i)erform  the  task, 
and  while  plaintiff  was  assisting  in  the  work, 
and  was  turning  a  cogwheel  In  order  to  lower 
the  tackle  and  fasten  It  upon  a  part  of  a  mon- 
ument, so  that  it  might  be  lifted  upon  the 
wagon,  an  employ^  of  the  defendants  care- 
lessly seized  and  Jerked  a  rope,  causing  the 
cogwheel  to  revolve  rapidly  and  In  such  a 
way  as  to  draw  plaintiff's  finger  between  the 
oogrwheels  and  cut  it  off.  Some  tlnte  before 
tbe  accident  there  had  been  a  guard  over  the 
cogwheel,  but  it  had  been  removed  at  that 
time.  Shortly  afterwards  a  guard  was  pro- 
vided. 

In  this  action  the  plaintiff  was  asking  for 
the  benefit  and  protection  afforded  by  the 
factory  act,  and  he  contends  that  his  evidence 
made  a  prima  facie  case  for  a  recovery.  In 
support  of  the  ruling  sustaining  the  demurrer 
to  plaintiff's  evidence,  defendants  contend 
that  it  was  not  shown  that  the  defendant's 
plant  la  a  factory.  In  it  rough  stones  were 
shaped,  dressed,  lettered,  and  converted  Into 
tombstones  and  monuments.  In  the  Factory 
Act  it  is  enacted  that  a  manufacturing  es- 
tabllshmoit  indades  certain  mills,  shops,  and 
worka  that  are  spedflcally  named,  and  added 
that  it  also  indices: 

"•  •  •  Any  other  kind  or  character  of 
manufacturing  establishment,  of  any  natnre  or 
deacription  whatsoever,  wherein  any  natural 
products  or  other  articles  or  materials  of  any 
kind,  in  a  raw  or  unfinished  or  incomplete  state 
or  condition,  are  converted  into  a  new  or  im- 
proved or  different  form."  Gen.  Stat  1915, 
{  6892. 

In  Jeffries  y.  Elevator  Co.,  102  Kan.  811, 
176  Pac.  631,  it  is  said: 

"An  establishments  for  the  modification  of 
natural  products  to  adapt  them  to  human  needs 
are  embraced  In  the  act." 

Under  the  authority  of  the  cases  dealing 
with  fbls  subject,  there  is  no  doobt  Uiat  tbe 
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monument,  works  of  defendants  are  a  man- 
ufacturing establishment  within  the  meaning 
of  the  Factory  Act  Caspar  v.  Lewin,  82 
Kan.  604,  109  Pac.  657,  49  L.  B.  A  (N.  S.) 
526;  Raines  v.  Stone,  87  Kan.  116,  123  Pac. 
871;  Bnbb,  Adm'x,  v.  Railway  Co.,  89  Kan. 
303,  131  Pac.  675;  Buchanan  v.  Blair,  90 
Kan.  420, 133  Pac.  709.  See,  also.  Laws  1917, 
c.  226,  I  2.  The  derrick  or  lifting  machine, 
although  In  the  yard  outside  of  the  building, 
was  a  part  of  the  factory.  It  was  used  In 
connection  with  other  processes  in  carrying 
on  defendant's  business,  and  was  an  essential 
part  of  the  establishment 

[3]  There  is  a  contention  that,  as  plaintiff 
was  not  an  employe  of  defendants,  he  was 
not  entitled  to  the  protection  of  the  act  This 
protection  is  given  not  only  to  employes,  but 
it  is  also  extended  to  other  persons  working 
In  the  establishment  Gen.  Stat  1915,  §  5890. 
The  scope  of  the  protection  was  considered  in 
Caspar  v.  Lewln,  supra,  wherein  it  was  said: 

"Tbe  statute  is  a  Factory  Act  and  an  Bm- 
ployers'  Liability  Act  combined.  It  bears  in- 
ternal evidence  that  the  Employers'  Liability 
Acts  of  other  states  had  l>een  stadied.  They 
are  nsnally  drawn  in  favor  of  'an  employ^,' 
and  consequently  are  held  to  exdude  employes 
.of  subcontractors.  To  meet  this  defect  the 
protection  of  the  act  was  extended,  not  only 
to  persons  employed,  but  also  to  persons  labor- 
ing, in  a  manufacturing  estabUshment  Tbe 
staple  Employers'  Liability  Act,  however,  ex- 
pressly limits  its  application  to  'an  employ^, 
who  at  tbe  time  of  the  injury  is  in  the  exerdse 
of  due  care.'  Laws  Colo.  1893,  e.  77;  Acts 
Ind.  1896,  c.  180;  St  Mass.  1887,  e.  270;  Laws 
N.  Y.  1902,  c.  600.  Tbe  omission  of  any  such 
restriction  from  the  Kansas  law  appears  to 
have  been  deliberate  and  intentional." 

The  plaintiff  was  laboring  in  the  establish- 
ment when  he  was  Injured  and  fairly  comes 
within  the  provisions  of  the  act 

[4].  Another  contention  is  that  the  plaintiff 
was  a  volunteer  when  he  was  assisting  in 
loading  the  monuments;  that  It  was  the 
work  of  others,  and  no  part  of  bis  duty.  The 
testimony  In  this  regard  Is  not  strong,  but 
it  was  shown  that  in  several  other  instances 
he  had  helped  to  load  monuments  without 
objection  or  interference,  and  under  the  dr- 
cumstances  he  cannot  be  regarded  as  a  tres- 
passer. Whether  he  was  laboring  In  tbe  es- 
tablishment vrlth  the  consent  of  the  defend- 
ants, or  a  mere  tresparaer,  was  under  the 
evidence  a  question  of  fact  for  the  Jury,  and 
we  condude  that  there  was  sufiident  evi- 
dence to  take  the  case  to  the  Jury. 

For  the  error  in  sustaining  the  demnrrer 
to  the  evidence,  the  Judgment  is  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings. 

All  tbe  Justices  concnrringi 
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(107  Kan.  681)  < 

BRADSHAW  v.    FARMERS'    &    BANKERS' 

LIFE    INS.    CO.    (No.   22847.)* 

(Supreme  Court  of  Kansas.    Nov.  6,  1920.) 

(Syllabu*  Ig  the  Court.) 

Insoranoe  <8s>5l5  —  Limitation  of  liability  to 
premiums  paid  In  «ase  of  death  while  In  mili- 
tary or  naval  service  held  binding. 
A  proviaion  In  a  life  insurance  policy  was 
to  the  effect  that,  If  the  insured  engaged  in 
military  or  naval  service  and  died  'while  in 
such  service,  the  extent  of  the  liability  of  the 
insurer  shonld  be  the  return  of  the  preminms 
paid  on  the  policy.  It  «a«  also  provided  that 
the  limitation  would  not  apply  U(  an  insured 
engaging  in  the  service  shonld  obtain  a  permit 
from  the  insurer  and  pay  the  extra  premiums 
required.  The  insured,  who  had  been  inducted 
into  military  service  under  the  Selective  Serv- 
ice Act  (U.  S.  Ck>mp.  St  1918,  U.  S.  Comp. 
St.  Supp.  1919,  S§  2044a-2044k)  and  was  act- 
ing as  chief  blacksmith  of  his  company  in  a 
training  camp,  died  of  pneumonia.  Belcl,  that 
the  agreement  limiting  the  liability  of  the  in- 
surer where  the  insured  engaged  in  military 
service  was  one  the  parties  had  a  right  to  malie 
and  is  binding  upon  both  of  themi,  and  that  the 
extent  of  the  liability  of  the  insurer  on  a  policy 
was  the  amount  of  the  premiums  paid  thereon; 
and  held  further  that  the  limitation  of  liability 
applies  equally  to  persons  inducted  into  the 
military  service  under  the  Selective  Service 
Act,  as  to  those  who  voluntarily  enlist  in  that 
service. 

Appeal  from  District  Court,  Harper  Oou&ty. 

Action  by  O.  C.  Bradshaw,  as  administra- 
tor of  ttie  estate  of  Emmett  Blton  Bradabaw, 
against  the  Farmers'  &  Bankert^  Life  Insur- 
ance Company,  a  corporation.  Judgment  for 
plaintiff,  and  defendant  appeals.  Beversed 
and  remanded,  vrith  directions. 

J.  A.  Brubacber,  of  WiCbita,  for  appellant 
Donald  Muir  and  Henry  J.  Brady,  both  of 
Antbony,  for  appellee. 

JOHNSTON,  C.  J.  This  action  was  brought 
by  O.  C.  Bradshaw,  as  administrator,  against 
the  Farmers'  &  Banlcers'  Life  Insurance 
Company,  upon  a  life  insurance  policy.  The 
plaintiff  recovered  judgment,  and  defendant 
appeals.    ■ 

The  policy  was  issued  on  the  life  of  Km- 
mett  Elton  Bradshaw  on  November  27,  1917, 
and  the  premium  for  the  tirst  year,  $86.90, 
was  paid.  Included  in  the  policy  was  a 
military  and  naval  service  clause,  which 
reads  as  follows: 

"If,  within  five  years  from  the  date  of  this 
policy,  the  insured  shall  engage  in  miUtary  or 
naval  service  in  time  of  war,  the  liability  of 
the  company,  in  event  of  the  death  of  the  in- 
sured while  so  engaged,  or  within  six  months 
thereafter,  will  be  limited  to  the  return  of  the 
regular  premium  paid  thereon,  exclusive  of  any 
extra  premium,  less  any  indebtedness  to  the 
company  hereon; 


"Unless,  before  or  within  one  month  aftw 
engaging  in  such  service,  or  at  the  time  of  is- 
suance hereof  if  the'  insured  be  already  so  en- 
gaged, the  insured  shall  secure  permit  for  such 
service  and  pay  to  the  company,  at  its  home 
office  in  Wichita,  Kansas,  such  extra  premium 
as  may  be  required  by  the  company,  and,  in 
lilce  manner,  shall  pay,  annually  thereafter,  on 
each  anniversary  of  this  policy  or  within  one 
month  thereafter,  while  the  insured  shall  con- 
tinue to  be  so  engaged,  such  extra  premium  as 
may  be  required  by  the  company. 

"Within  one  year  after  the  termination  of 
the  war  the  company  will  return  such  portion 
of  the  extra  premium  as  in  its  Judgment  will 
not  be  required  to  cover  the  extra  hazard.  In 
event  that  the  insured  enters  such  service  any 
total  and  permanent  disability  benefit  or  dou- 
ble indemnity  for  accidental  death  benefit  shall 
be  canceled  automatically  upon  such  entry  and 
any  premium  paid  for  such  benefit  or  benefits 
shall  no  longer  be  collected. 

"Service  in  the  Aviation  Corps  or  on  sub- 
marines within  five  years  from  date  of  this 
policy  is  a  risk  not  assumed  under  this  con- 
tract and  in  event  of  death  while  engaged  in 
such  service  the  amount  payable  shall  be  lim- 
ited to  the  return  of  the  regular  premium  paid 
hereon  cxdusive  of  any  extra  premium  paid 
for  miUtary  or  naval  service,  less  any  indebted- 
ness to  the  company  hereon." 

Under  a  rule  of  the  insarance  c(Hnpany 
permits  for  military  and  naval  service  were 
granted  upon  payment  of  an  added  premium 
of  $37.50  per  year  on  each  $1,000  of  insur- 
ance. After  the  Issuance  of  the  policy  and 
about  June  1,  1918,  Ehnmett  Elton  Bradshaw 
was  Inducted  into  the  military  serylce  under 
the  provisions  of  the  S^ectlve  Service  IJaw 
(D.  S.  Oomp.  St  1918,  U.  S.  Comp.  St  Supp. 
1919,  Si  tlOi4tL-204Ak.)  and  sent  to  Gamp  Ft 
Ix^an  in  Colorado,  where  he  waa  aasig^ned 
to  duty  as  a  member  of  a  cavalry  troop  wblcb 
was  shortly  afterwards  transferred  to  Ft 
D.  A.  Buasell  in  Wyoming.  There  he  was 
assigned  to  duty  as  a  blacksmith  and  horse- 
shoer,  but  was  drilled  in  the  cavalry  service 
and  trained  as  a  marksman.  The  troop  to 
which  he  had  been  assigned  was  transferred 
into  a  battery  of  field  artillery  on  S^tonber 
8,  1918,  and  that  battery  was  sent  to  a  camp 
near  West  Point,  Ky.  After  arriving  at  the 
camp  in  Kentucky,  he  served  as  chief  black- 
smith for  his  company,  drawing  the  pay  of  a 
top  sergeant,  but  was  not  required  to  drill. 
About  three  weeks  after  arriving  at  that 
camp  he  had  an  attack  of  influenza  and  died 
as  the  result  of  lobar  pneumonia  on  October 
13, 1918,  in  a  hospital  at  Camp  Taylor.  From 
the  time  he  entered  the  military  service  until 
his  illness  he  wore  the  uniform  of  a  soldier 
and  was  under  military  supervision.  Wliile 
being  transferred  from  the  fort  in  Wyoming 
to  the  camp  in  Kentucky  he  traveled  on  a 
pass  given  by  a  superior  officer  which  read: 
"Pass  Sergeant and  Horseshoer  Brad- 
shaw." 

When  the  claim  for  insurance  was  prosent- 
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ed.  the  defendant  ac^notvledged  liability  for 
and  offered  to  pay  t6e  amount  of  the  preml- 
onia  which  had  been  paid  by  the  Insured  for 
the  policy,  but  refused  to  pay  the  face  value 
of  the  policy  because  of  the  fact  that  the 
insured  had  entered  and  was  in  the  military 
■errlce  when  he  died,  and  had  not  obtained 
a  permit  nor  paid  the  added  premium  for  the 
extra  hazard  arising  from  such  service. 
There  Is  no  dispute  as  to  the  facts  In  the 
case,  no  question  as  to  the  validity  of  the 
contract  of  insurance;  but  there  is  a  contro- 
versy as  to  the  meaning  and  efTect  of  the 
torms  of  the  policy. 

The  provisions  of  the  war  clause,  giving 
them  their  natural  and  ordinary  meaning, 
fairly  imply  that,  to  secure  the  full  indemnity 
of  $2,500  in  case  the  insured  engages  in  mili- 
tary service,  he  must  have  paid  the  extra 
premiums,  and'  If  these  are  not  paid  only  the 
limited  liability  attaches.  They  recite  that, 
tf  the  insured  shall  engage  in  military  service 
and  he  dies  while  so  engaged,  the  limit  of 
liability  will  be  the  regular  premiums  that 
have  been  paid  They  further  stipulate  that 
if  he  engages  in  such  service  he  shall  obtain 
a  permit  from  the  company  and  also  pay  the 
extra  prcnniums  required  by  the  company  and 
continue  such  payments  at  each  anniversary 
of  the  policy  while  he  is  so  engaged,  and  the 
company  in  turn  agreed  that  when  the  war 
ended  it  would  return  any  part  of  the  extra 
premiums  not  required  to  cover  the  extra 
hazard.  It  is  conceded  that,  about  six 
months  after  the  policy  was  Issued,  the  in- 
sured entered  the  military  service  and  con- 
tinned  In  that  service  nntH  his  death,  and  it 
Is  further  conceded  that  no  permit  was  asked 
and  no  extra  premiums  were  paid.  However, 
the  plaintiff  contends  that  the  provision  for 
limited  liability  does  not  apply  because  Brad- 
shaw  was  not  in  fact  engaged  in  the  military 
service  and  that  his  death  from  pneumonia 
was  not  the  result  of  military  service.  It  is 
urged  that  the  word  "engage,"  as  used  in  the 
IKklicy,  implies  more  than  that  he  is  in  the 
military  service,  but  carries  the  idea  that 
the  extra  premium  is  based  upon  the  liazards 
attendant  upon  active  service,  and  that  the 
policy  when  liberally  Interpreted  only  ex- 
empts the  company  from  liability  for  the  face 
of  the  policy  when  the  insured  is  actually  and 
actively  performing  functions  in  or  near  the 
firing  line  or  is  otherwise  exposed  to  war  ao- 
tivlties.  The  insured,  it  is  contended,  was  a 
company  blacksmith  while  he  was  at  the 
-camp,  and  the  hazards  were  no  greater'  than 
tf  he  had  been  employed  at  the  same  work  as 
a.  civilian  outside  of  military  service,  and,  be- 
sides, his  death  did  not  result  from  war  ac- 
tivities. The  cases  cited  by  counsel  relating 
to  war  clauses  of  insurance  policies  are  not  in 
liarmony,  but  the  differing  views  of  the  courts 


There  the  policy  provided  that  the  insured 
might  serve  in  the  militia  or  the  military  at 
naval  service  of  the  United  States  in  times 
of  peace  without  prejudice  to  the  insuranca 
policy,  and  be  might  so  serve  in  time  of  war 
by  giving  the  insurer  notice  and  paying  an 
extra  premium  for  the  war  hazards,  but  In 
case  of  death  the  company  should  be  liable 
for  the  reserve  on  the  policy  only.  He  en- 
listed in  the  United  States  service  and  aided 
In  putting  down  the  insurrection  against  the 
United  'States  government  In  the  Philippine 
Islands.  No  premium  was  paid,  and  it  was 
held  that  the  company  was  not  liable  for  more 
than  the  reserve  on  the  policy. 

Among  the  cases  growing  out  of  the  late 
war  is  Mattox  v.  New  Kngland  Mut.  Life  Ins. 
Co.  (Ga.  App.)  103  S.  E.  180.  The  policy  pro- 
vided that  the  insured  should  not  engage  in 
military  or  naval  service  without  the  oon- 
seut  of  the  insurer,  and  in  case  he  did  engage 
in  such  service  in  time  of  war,  and  his  death 
occurred  while  so  engaged,  the  liability  of 
the  insurer  would  be  limited  to  the  return 
of  the  premiums  paid  on  the  policy.  The  In- 
sured enlisted  in  the  dental  corps  of  the 
army  and  while  aboard  a  transport  bound  for 
iTrance  he  became  lU  with  pneumonia  and 
died  while  at  sea.  At  the  time  of  his  death 
he  was  performing  dental  service,  and  under 
the  military  regulations  no  combatant  serv- 
ice was  or  could  be  required  of  him.  The 
plalntlllB  sought  a  recovery  of  the  &ce  value 
of  the  policy,  bat  the  court  gave  effect,  to  the 
terms  of  the  war  clause  and  rendered  judg- 
ment for  the  insurer. 

In  Ruddock  ▼.  Detroit  Life  Ins.  Co.,  209 
Mich.  638, 177  N.  W.  242,  the  insured  was  In- 
ducted into  the  military  service  after  he  Iiad 
obtained  a  policy  which  provided  that— 

It  **  *  *  *  shall  be  incontestable  after  one 
year  from  date,  except  for  nonpayment  of  pre- 
mium and  except  for  naval  or  military  service 
in  time  of  war,  without  a  permit,  whidi  are 
risks  not  assumed  by  the  company,  provided 
that,  In  case  of  the  death  of  the  insnred  while 
engaged  in  such  service,  withoat  a  permit,  the 
amount  payable  hereunder  shall  be  the  reserve 
on  the  policy  at  date  of  death.  Military  and 
naval  service  in  time  of  war  shall  be  constrned 
to  include  work  as  a  civilian  in  any  capadty 
whatever  in  connection  with  actual  warfare." 

Wltmn  three  months  after  entering  the 
service  the  insured  died  from  disease  in  a 
training  camp.  It  was  contended  in  the  ac- 
tion that  as  he  entered  the  army  by  conscrip- 
tion and  not  voluntarily,  and  as  he  was  not 
engaged  in  active  military  service  at  the  time 
of  tils  death,  the  provisions  of  the  military 
clause  were  not  effective  The  court  held  that 
such  clauses  are  not  contrary  to  public  policy, 
that  the  insured  was  in  the  military  service 
when  he  passed  the  examination,  took  the 


rest  to  quite  an  extent  on  the  differing  terms .  oath,  and  was  enrolled  as  a  soldier,  and  that 
of  these  provisions.  A  somewhat  similar  i  one  so  Inducted  into  the  army  is  as  clearly 
provision  was  before  this  court  in  La  Rue  v.  |  engaged  in  the  military  service  when  in  train- 
Insurance  Ck>.,  68  Ean.  539,   75  Pac.   494.  ing  as  when  before  the  enemy.    It  was  fur- 
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ther  bdd  that  It  was  competent  for  the  por- 
tlee  to  draw  the  line  when  liabUlty  should 
cease  In  time  of  war,  and  that  court  could 
not'without  changing  the  contract  ignore  the 
war  clause  and  hold  the  defendant  liable  for 
the  amount  named  in  the  policy. 

In  a  case  from  Missouri  the  policy  provided 
that,  if  the  Insured  died  while  engaged  In 
naval  or  military  service  or  in  consequence 
of  such  service,  the  liability  of  the  insurance 
company  would  be  limited  to  an  amount  eqiftl 
to  the  net  reserve,  and  further  that  this  con- 
dition would  be  waived  if  extra  premiums 
were  paid  by  one  engaged  in  such  service. 
The  Insured  entered  the  army  under  the 
Selective  Service  Act,  and  he  died  of  pneu- 
monia while  in  training.  The  court  held  that 
the  Insured  was  engaged  in  the  military  serv- 
ice when  he  died,  that  the  exemption  in  the 
military  clause  was  one  which  the  itartles 
had  a  right  to  make,  and  that  the  insurance 
company  was  not  liable  beyond  the  net  re- 
serve of  the  policy.  R^d  ▼.  American  Nat. 
Assur.  Ca  (Mo.  App.)  218  S.  W.  957. 

In  another  case  a  Court  of  Appeals  of 
Missouri  held  under  a  stipulation  in  a  war 
clause  that,  if  insured  shall  engage  in  mili- 
tary or  naval  service  In  time  of  war,  the  lia- 
bility of  the  company.  In  the  event  of  death 
while  so  engaged  or  within  six  months  there- 
after as  a  result  of  such  service,  shall  be 
limited  to  a  return  of  the  premiums.  The 
court  held  that  it  was  not  enough  for  the  In- 
surance company  to  prove  that  the  insured 
was  engaged  in  military  service  and  died 
wiiUe  so  engaged,  but  that  under  the  condi- 
tions of  tlie  clause  it  must  further  prove  that 
he  died  as  the  result  of  such  service.-  It  was 
held  that  one  who  had  been  inducted  into 
the  army  is  engaged  in  military  service,  but 
that  the  exemption  from  liability  for  death 
rested,  not  alone  upon  the  Insured  being  en- 
gaged in  that  service,  but  also  upon  the  cause 
of  death;  that  is,  death  "as  the  result  of  such 
service."  It  was  remarked  that  proof  of  the 
first  by  no  means  proved  the  second.  Malond 
V.  State  life  Ins.  Co.,  202  Mo.  App.  499,  213 
S.  W.  8T7. 

In  Redd  &  Thompson  v.  Am.  Cent  Life  Ins. 
Co.,  200  Mo.  App.  383,  207  S.  W.  74,  the  policy 
Involved  contained  a  provision  that — 

"In  case  of  death  from  service  in  war  with- 
out permission  from  the  company,  the  full  re- 
serve for  this  policy  at  the  time  of  such  death 
only  will  be  paid." 

In  the  application  for  the  policy  it  was 
stated  that  active  service  in  the  army  in  time 
of  war  would  invalidate  the  insurance  unless 
a  t)ermlt  was  given.  The  court  in  a  divided 
opinion  held  that  the  term  "active  service" 
in  a  military  sense  meant  the  performance  of 
duty  against  an  enemy  or  operations  carried 
on  in  his  presence  in  time  of  war,  and  that 
one  in  a  training  camp  thousands  of  miles 
from  the  scene  of  hostilities  was  not  engaged 
in  active  service.    The  case  turned  upon  the! 


use  of  the  term  acttve  wrrice,  and  it  was  in- 
terpreted to  mean  the  servloe  one  renders 
when  engaged  or  enlisted  in  actual  hostilities, 
and,  the  insured  not  being  in  such  service  at 
the  time  of  his  death.  Judgment  was  awarded 
the  plaintiff  for  the  face  value  of  the  policy. 

In  the  late  case  of  Miller  v.  Illinois  Bankers' 
Life  Ass-n,  212  S.  W.  310,  7  A.  L.  E.  378,  the 
Supreme  Court  of  Arkansas  passed  on  a 
policy  containing  a  clause  to  the  effect  that 
the  death  of  the  Insured  while  in  military 
service  is  not  a  risk  covered  by  the  policy  for 
any  greater  sum  than  the  amounts  actually 
paid  as  premiums.  The  insured  died  while 
in  a  camp  in  this  country,  and  it  was  ruled 
tliat  be  was  in  the  military  service  within  the 
meaning  of  the  provision  exempting  the  in- 
surer from  liability. 

In  a  later  case,  Benham  v.  American  Cen- 
tral life  Ins.  Co.  (Ark.)  217  S.  W.  462,  a 
condition  of  the  policy  was  that— 

"Death  while  engaged  in  military  or  naval 
service  in  time  of  war,  or  in  consequence  of 
such  service,  shall  render  the  company  liable 
for  only  the  reserve  under  this  poUcy,  unless 
the  company's  permission  to  engage  in  such 
service  shall  have  been  obtained  and  sncb  extra 
premium  or  premiams  as  the  company  may 
require  shall  have  been  paid." 

The  insured  died  of  Influoiza  while  under- 
going training  in  this  country,  and  it  was 
held  by  a  bare  majority  of  the  court  that  fbe 
term  "engaged"  denotes  action  and  meant 
death  while  doing  or  taldng  part  in  some 
military  service,  and  that,  taking  this  term 
in  connection  with  the  phrase  "In  consequence 
of  such  service,"  the  parties  meant  that  the 
liability  related  to  a  death  resulting  from 
some  act  connected  with  the  service  in  con- 
tradistinction to  a  period  of  time  when  be  was 
in  such  service.  A  like  interpretation  was 
placed  upon  a  similar  dause  in  Nutt  t.  Se- 
curity Life  Ins.  Co.  of  America  (Ark.)  218  S. 
W.  675.  The  Justices  dissenting  In  the  last 
two  cases  Insisted  that  the  cases  were  oon- 
trolled  by  the  rule  of  Miller  v.  Illinois  Bank- 
er's life  Ass'n,  supra,  and  made  the  forcible 
contention  that  the  terms  of  the  piAlcy  related 
to  the  status  of  the  insured  and  not  to  tb» 
cause  of  death. 

In  a  case  decided  a  few  days  ago,  the  Mis- 
souri Court  of  Appeals  declined  to  adopt  or 
follow  the  interpretation  placed  by  the  Arkan- 
sas Supreme  Court  upon  the  word  "engaged"* 
and  held  that  the  exemption  clause  was  ett- 
forceable  where  death  resulted  from  pneu- 
monia. Slaughter  v.  Protective  League  Lite- 
Ins.  Co.  (Mo.  App.)  223  S.  W.  819. 

The  Supreme  Court  of  Wisconsin  had  be- 
fore it  a  policy  containing  a  military  dauae 
to  the  effect  that,  if  the  Insured  engaged  in 
any  military  or  naval  service  or  work  as  a. 
civilian  In  connection  with  active  warfare 
and  died  as  a  result  of  engaglag  in  such  serv- 
ice or  work,  only  a  limited  liability  would 
attadb. '  Applying  the  rule  that  sudi  exem{>- 
tion    should    be    construed    most    strongly 
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agalnat  the  Insurance  company,  it  was  ruled 
that  the  clause  did  not  limit  liability  for  aU 
deaths  in  military  serrlce,  but  only  for  such 
as  are  due  to  some  cause  peculiar  to  military 
servloe.  In  this  case  the  Insured  met  his 
death  while  riding  a  motorcycle  under  cir- 
cumstances, it  is  said,  which  were  not  i>ecal- 
lar  to  military  service,  and  it  was  therefore 
held  that  the  insured  could  recover  all  of  the 
Insurance.  The  court  evidently  gave  force 
to  the  provision  limiting  liability  where  the 
service  or  work  was  performed  in  connection 
with  actual  warfare.   It  stated  that — 

"The  hazards  attendant  npon  riding  a  motor- 
cycle under  the  facta  set  out  in  this  case  were 
no  greater  becaase  the  insured  was  engaged  in 
the  military  service  of  the  United  States  than 
if  he  were  performing  a  like  act  as  a  civilian 
and  apart  from  the  military  service.  In  other 
words,  Ids  death  resulted  from  drcnmstances 
which  are  common  to  military  and  dvil  life." 
Kelly  V.  Fidelity  Mtit.  Life  Ins.  Co.  of  Phila- 
delphia, 16»  Wis.  274,  172  N.  W.  1S2,  4  A.  L. 
R.  8tf. 

One  of  the  dted  cases  is  Myli  v.  American 
Life  InsL  Co.  of  Des  Moines  (N.  D.)  175  N.  W. 
631,  where  the  insured  died  of  Influenza  while 
in  tba  naval  service.  An  insurance  policy  on 
his  life  provided  that,  if  his  death  occurred 
while  engaged  in  military  or  naval  service 
where  no  permit  for  sndi  service  had  been 
granted,  only  a  limited  liability  would  attach. 
The  court  ruled  that,  because  of  other  pro- 
visions in  the  policy  relating  to  the  payment 
of  double  indemnity  whidi  were  united  with 
the  exemption  for  the  extra  hazards  of  mili- 
tary and  naval  service,  the  limitation  did  not 
andy  unless  the  death  resulted  from  such 
extra  hazards. 

Another  case  dted  Is  Sandstedt  v.  Ameri- 
can Cent  Life  Ins.  Co.  (Wash.)  186  Pac  1068, 
which  involved  a  policy  containing  a  mllifhry 
dause  limiting  liability  where  the  Insured 
dies  while  engaged  in  military  service,  and 
It  was  determined  that  the  exemptton  was 
controlling  and  Judgment  was  given  for  the 
defendant  The  principal  controversy  in  that 
case  was  as  to  the  effect  of  statements  made 
by  a  local  agent  of  the  insurance  company  to 
the  mother  of  the  Insured,  and  it  was  held 
that  these  did  not  constitute  a  modification  or 
-waiver  of  the  conditions  of  the  policy,  and 
that  under  its  terms  no  recovery  could  be 
bad. 

A  case  from  West  Virginia  is  dted,  but  the 
iletennination  there  was  placed  on  a  rule  of 
estoppel  arising  on  the  representations  made 
and  interpretations  placed  on  the  policy  by 
tbe  agent  of  the  insurance  company  when  the 


insurance  was  taken,  that  tbe  insured  relied 
and  had  a  right  to  rdy  on  these,  and  there- 
fore his  failure  to  pay  the  extra  premiums 
did  not  defeat  a  recovery  of  the  insurance. 

Although  there  is  some  conflict  In  the  an- 
thorltles,  the  I)etter  reason  is  with  those 
which  hold  that  sudi  limitations  do  not  con- 
flict with  any  public  policy,  and  that  when 
they  are  plainly  expressed  in  insurance  con- 
tracts, parties  are  bound  by  tliem.  The  extra 
hazards  of  military  and  naval  service  furnish 
a  good  ground  for  requiring  the  consent  of 
the  insurer  and  the  payment  of  extra  premi- 
oms.  The  decisions  denying  the  enforcement 
of  sudi  provisions  are  mostly  placed  oo  ex- 
ceptional conditions  interpreted  to  mean  that 
tbe  limitation  applies  when  death  results  in 
consequence  of  war  activities  or  in  connec- 
tion with  actual  warfare,  provisions  not 
found  in  the  p<dicy  in  question. 

We  are  unable  to  agree  with  those  dedsicms 
holding  that  the  expression  "engaged  in  mili- 
tary service"  means  the  performance  of  func- 
tions In  actual  war  or  in  resisting  the  hostile 
action  of  the  enemy.  As  used  in  the  policy 
In  question,  the  term  means  no  more  than  the 
Insured  was  in  the  military  service.  Status 
and  not  causation  is  the  ground  for  the  limi- 
tation, and  it  is  plainly  provided  that  any 
one  engaged  in  military  service  may,  by  ob- 
taining consent  of  the  Insurer  and  paying 
added  premiums,  keep  alive  the  whole  insur- 
ance provided  by  the  policy.  Nor  do  we  flhd 
anything  in  the  conditions  of  the  policy  that 
gives  ground  for  a  distinction  between  those 
who  volunteer  and  enter  the  service  by  en- 
listment, and  .those  who  are  taken  in  under 
the  Selective  Service  Act  In  either  case 
there  is  freedom  of  contract  to  fix  the  extent 
of  liability.  As  was  said  in  Buddock  t.  De- 
troit Life  Ins.  Co.,  supn: 

"The  government  to  which  both  owed  alle* 
gianee  had  the  right  to  call  the  deceased  to  the 
service.  We  are  unable  to  perceive  that  public 
policy  prevented  them  from  contracting  that 
it  that  event  took  place  defendant  shoidd  not 
be  bonnd  if  death  occnrred  while  in  sudi  serv- 
ice unless  a  permit  was  given  and  an  addition- 
al fee  or  premium  paid.  The  parties  did  not 
differentiate  between  voluntary  and  involuntary 
service,  between  service  performed  under  en- 
listment and  service  performed  under  the  draft 
law,  and  we  cannot  without  making  a  contract 
for  them,  read  such  differentiation  into  tiie 
poUcy." 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  judgment 
against  the  defehdant  for  the  amount  of  the 
premium  paid  on  the  policy  by  the  Insured. 

All  the  Justices  concurring. 
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COHEN  V.  CORBETT  et  al.  (No.  228S0.) 
(Supreme  CJoort  of  E:aiisa«.     Not.  9,  1820.) 

fSyilahM  by  tt«  Oorni.) 

Pobllo  lands  «=>S4(S)— Bond  of  school   land 
purchaser  held  to  cover  attorney's  foes  in 
both  district  and  Supreme  Court*. 
The  bond  which  was  formerly  required  to 
be   giTen  by  a  settler  desiriiiK  to   acquire   a 
tract  as   school  laud  on   the  ground   that  H 
had  orifinally  been  an  unsurveyed  island,  con* 
ditioned  for  the  payment  of  all  costs  and  dam- 
ages  awarded  against  him  in  any  of  the  sub- 
sequent proceedings  relating  thereto,  covers  the 
expenses,  including  attorney's  fees,  incurred  by 
one  found  to  be  the  owner  in  resisting  such 
claim  in  the  district  court  and  in  the  Supreme 
Court  on  appeal. 

Appeal  from  District  Court,  Kearny 
County. 

Action  by  Pauline  Harburger  C!ohen  against 
Jacob  A.  Corbett  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  Bemand- 
ed,  with  directions. 

Thompson,  Robertson  A  Boddlngtoo,  of 
Kansas  City,  for  appellant 

Foster  &  Foster,  of  Garden  City,  for  ap- 
pellees. 

MASON,  J.   On  February  9, 1915,  Jacob  A. 

(Torbett  settled  upon  a  tract  claimed  by  blm  to 
be  school  land,  belonging  to  tbe  state  In  vlr- 
tne  of  having  originally  been  an  unsurveyed 
island  In  the  Arkansas  river;  On  April  1 
of  that  year.  In  pursuance  of  his  plan  to  ac- 
quire title  thereto,  he  gave  the  bond  required 
by  statute  (Laws  1913,  c.  295,  {  2),  conditioned 
for  the  payment  of  all  costs  and  damages  that 
might  be  awarded  against  him  in  any  of  tbe 
subsequent  proceeding^  relating  thereto.  In 
case  It- should  be  finally  determined  that  h^ 
was  not  entitled  to  purchase  It  His  claim 
was  contested  by  Pauline  Earburger  Cohen, 
and  upon  a  trial  of  tbe  case  the  district  court 
adjudged  her  to  be  tbe  owner  of  the  land — a 
judgment  which  was  affirmed  on  appeal. 
Corbett  v.  Cohen,  100  Kan.  348.  164  Pac.  264. 
The  present  action  is  brought  by  her  upon  the 
bond  to  recover  the  damages  sustained  by 
her  from  the  institution  of  the  proceedings 
for  the  purchase  of  the  tract  as  school  land, 
including  her  attorney's  fees  in  the  district 
court  and  In  the  Supreme  Court  In  the  litiga- 
tion referred  to.  She  was  allowed  to  recover 
only  for  her  expenses  in  defending  the  pro- 
ceeding In  the  district  court.  She  now  ap- 
peals from  the  part  of  tbe  judgment  denying 
her  a  recovery  on  account  of  her  expenses  in 
resisting  the  former  appeal.  The  defendants 
also  complain  of  the  judgment  and  ask  a  re- 
versal on  tbe  ground  that  no  recovery  what- 
ever should  have  been  allowed  the  plaintiff. 
The  issue  between  the  parties  thus  raised  Is 


whether  or  not  ttie  statute  dionld  be  so  con- 
strued as  to  r>«!rmlt  a  recovery  on  the  bond  for 
tbe  expenses  incurred  by  tbe  owner  ot  a 
tract  In  resisting  the  effort  of  a  settler  to 
purchase  it  as  school  land. 

The  part  of  the  statute  relating  to  the  giv- 
ing of  tbe  bond  reads  as  follows;  the  portion' 
thereof  bearing  Immediately  upon  the  ques- 
tion being  here  printed  in  Italics: 

"Any  person  who  has  heretofore  settled,  or 
shall  hereafter  settle  upon  any  such  island  or 
a  part  thereof,  for  the  purpose  of  purchas- 
ing the  same  as  school  land,  *  *  *  shall 
*  *  *  furnish  a  bond  running  to  the  state  of 
ELansas,  signed  by  one  or  more  sufficient  sure- 
ties to  be  approved  by  the  said  county  clerk, 
oonditioned  that  luoh  settler  thail  pay  ail  cost* 
and  damage*  that  may  6e  awarded  agaitut  him 
or  her  m  ant/  of  the  tubeequent  proeeedinge 
rating  thereto,  t»  oate  it  ehaU  be  finaUy  deter- 
mined  that  tuoh  claimant  woe  not  entitled  to 
pvrohase  *ueh  tract  a»  echool  land,  and  such 
bond  shall  be  available  for  the  protection  of 
the  state  of  Kansas,  an  adverse  claimant  to 
such  land,  and  any  and  all  court  or  other 
officers  and  witnesses  that  may  become  entitled 
to  fees  or  costs  in  any  of  the  proceedings  re- 
lating to  said  matter."  Laws  1013,  c.  295,  | 
2,  repealed  by  Laws  1915.  c.  822,  {  14. 

We  And  considerable  difficulty  In  reaching 
a  satisfactory  construction  of  the  Italicized 
words.  There  Is  obvious  plausibility  In  the 
contention  of  the  defendants  that  tbe  obliga- 
tion to  be  Incurred  by  tbe  bondsmen  Is  only 
to  pay  such  sum  as  may  be  awarded  against 
tbe  settler  by  an  order  made  in  tbe  specific 
proceeding  which  is  instituted  in  the  district 
court  by  tbe  assertion  of  his  claim,  the  pur- 
pose  of  which  is  to  determine  whether  or  not 
tbe  tract  involved  is  public  land.  That  Is  a 
construction  which  might  readily  be  put  upon 
thft  language.  If  It  were  not  for  tbe  use  of 
the  word  "damages."  Tbe  statute  does  not 
provide  for  the  allowance  in  that  proceeding 
of  any  damages  other  than  costs,  although 
provision  Is  made  for  taxing  as  costs  reason* 
able  fees  for  tbe  Attorney  General  or  county 
attorney,  appearing  for  the  state,  not  to  ex- 
ceed 125  In  the  district  court  and  $50  in  the 
Supreme  Court  Laws  1913,  c.  295,  J  4.  Tbe 
interpretation  suggested,  therefore,  gives  no 
effect  whatever  to  the  word  "damages."  Tbe 
phrase  "damages  and  costs"  has  been  Inter- 
preted as. meaning  merely  "costs,"  but  only 
where  it  was  found  impossible  to  give  addi- 
tional force  to  the  use  of  the  word  "damages."* 
Riley  V.  Mitchell,  38  Minn.  0,  12,  85  N.  W. 
472. 

We  do  not  feel  at  liberty  to  adopt  that 
interpretation.  If  any  other  Is  reasonably 
open  which  will  make  that  term  of  some 
effect  Inasmuch  as  the  bond  Is  expressly 
made  available  for  tbe  protection  of  the 
adverse  claimant  of  the  land,  a  natural  ex- 
planation of  the  use  of  the  word  "damages'* 
is   that    it   refers   to   compensation    for   bis 
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expenses  In  resisting  the  settler's  daim,  If  It 
sball  prove  Ill-founded.  This  meaning  is  in 
accordance  with  what  appears  to  be  the 
spirit  of  the  provision,  and  can  be  derived 
from  its  letter  by  regarding  the  phrase  "In 
any  of  the  subsequent  proceedings  relating 
tbereto"  as  applying  to  "damages,"  Instead 
of  "awarded,"  as  though  the  clause  read, 
"shall  pay  all  costs  and  damages  In  any  of 
the  subsequent  proceedings  relating  thereto 
that  may  be  awarded  against  him." 

Under  tbis  Interpretation  of  the  statute, 
which  we  adopt,  tba  bond  Is  of  the  same 
character  as  those  given  upon  the  obtaining 
of  an  attachment  or  injunction,  which  sup- 
port a  recovery  of  attorney's  fees.  Parish 
T.  Brokerage  Co.,  92  Kan.  286,  140  Pac.  835, 
Ann.  Cas.  1916B,  981;  Mulvane  v.  Tullocls, 
68  Kan.  622,  60  Pac.  897.  The  purpose  being 
to  indemnify  the  owner  of  the  land  against 
the  financial  loss  occasioned  by  an  unfounded 
assanlt  upon  his  title,  we  think  his  recovery 
should  extend  to  the  expenses  of  resisting  an 
appeal,  as  well  as  of  defending  against  the 
attack  in  the  district  court.  Such  appears  to 
be  the  more  usual  view,  where  that  question 
has  been  raised  in  attachment  and  Injunction 
proceedings.  6  0.  J.  643,  note  Ic;  14  H.  0. 
L.  488. 

The  amount  of  the  additional  expenses 
Incurred  by  reason  of  the  appeal  have  already 
been  found,  so  that  there  Is  no  occasion  for 
a  further  hearing  In  that  regard. 

The  canse  will  be  remanded,  with  direc- 
tions to  modify  the  judgment,  by  increasing  It 
by  that  amount 

All  the  Jnatlces  concnrrlng. 


(107  Kan.  (69) 

MATHEWS  V.  UNION  CENTRAL  LIFE  INS. 
CO.    (No.  22«43.)* 

(Supreme   C!onrt  of  Kansas.    Not.  6,  1920.) 

(BvUtOut  by  tt0  Court.) 

I.  Mortgages  «=33I2(3)  —  Mortgages  held  lia- 
ble for  penalty  on  failure  to  release  after 
•ale,  tbough  ovidenoe  of  delivery  of  dead  not 
prodaeed. 

A   note,    secured  by  a  mortgage   on  real 
property,  contained  the  following: 

"In  the  event  that  the  land  is  sold  after  three 
years  from  -  date  by  bona  fide  sale,  full  pay- 
ment pins  two  months'  additional  interest  will 
be  accepted,  provided  the  purchaser  will  nei- 
,  ther  assume  nor  agree  to  a  reconstmction  of 
the  mortgage  contract,  evidence  of  which  is 
to  be  furni^ed  to  the  satisfaction  of  the  com- 
pany.*' 

The  property  was  sold,  but  the  purchaser 
would  not  assume  the  mortgage  nor  agree  to 
a  reconstruction  of  the  mortgage  contract. 
The  defendant  stated  that  a  sale  meant  actual 
transfer  of  the  property  and  requested  evi- 
dence of  "the  bona  fide  nature  of  the  sale  and 
the  consummation  of  the  deal"  before  it  would 


accept  payment  of  the  mortgage  and  release  it 
The  defendant  had  letters  from  the.  mortgagor 
that  he  had  sold  the  land  and  from  the  pur- 
chaser that  be  had  bought  it  Held,  that  the 
defendant  was  not  entitled  to  evidence  to  show 
that  the  deed  had  been  delivered  and  the  deal 
consammated  before  receiving  payment  of  the 
note  and  releasing  the  mortgage. 

2.  Variance. 

The  variance  between  the  petition  and  proof 
was  immaterial. 

3.  Mortgages  ^=33 1 2(3)— Tender  by  purchaser 
of  land  for  mortgagor  of  amount  of  mortgage 
nota  bald  sufficient. 

A  sufficient  tender  of  payment  of  a  real 
estate  mortgage  is  made  by  the  purchaser  of 
the  land  under  the  circumstances  described  in 
the  first  paragraph  of  this  syUabns,  where  the 
tender  is  made  for  the  mortgagor  and  at  liis 
request 

Appeal  from  District  Court,  Jackson 
County. 

Action  by  X  E.  Mathews  against  the  Union 
Central  Life  Insurance  Company.  Judgment 
for  defendant  on  demurrer  to  the  evidence, 
and  plalntUf  appeals.  Reversed  and  new 
trial  directed. 

Eugene  S.  Qulnton,  of  Topeka,  and  Hursh 
&  Sloan,  of  Halton,  for  appellant. 

T.  P.  Carver,  of  Ft  Worth,  Tex.,  and  A.  B. 
Crane,  of  Topeka,  for  appellee. 

MARSHALL,  J.  The  plaintiff  seeks  to  re- 
cover damages  from  the  defendant  for  Its 
fallnre  to  release  a  real  estate  mortgage. 
Judgment  was  rendered  In  favor  of  the  de- 
fendant on  a  demurrer  to  the  evidence  of  the 
plalntur.     The  plalntUf  appeals. 

This  Is  the  second  time  this  action  has  been 
before  this  court-  Mathews  v.  Insurance  Co., 
104  Kan.  254,  178  Pac.  609.  In  the  former 
appeal  a  demnrrer  to  the  plaintiff's  petition 
had  been  sustained.  The  plaintiff  appealed, 
and  the  judgment  was  reversed.  We  quote 
from  that  opinion: 

"The  petition  alleged  that  the  mortgagor, 
by  contract  with  the  mortgagee,  liad  the  priv- 
ilege of  paying  the  debt  before  its  stated  ma- 
turity, in  the  event  he  sold  the  property  to  a 
purchaser  who  declined  to  assume  the  mort- 
gage; that  he  sold  th^  property  free  of  incum- 
brance to  such  a  purchaser;  tiiat  he  tendered 
the  amount  of  the  debt  to  the  mortgagee,  in 
order  that  he  might  consummate  the  sale  and 
convey  the  property  free  of  incumbrance;  but 
that  the  tender  was  refused,  and  due  demand 
for  release  of  the  mortgage  was  not  complied 
with."    104  Kan.  255.  178  Pac.  610. 

The  insurance  company  filed  an  application 
for  rehearing  which  was  denied.  Mathews  v. 
Insurance  Co.,  104  Kan.  640,  179  Pac.  974. 

Mathews  owned  real  property  in  Jackson 
county.  He  gave  a  mortgage  to  llie  dclond- 
ant  to  secure  the  payment  of  a  note  for  $7,- 
000.    The  note  contained  the  following: 
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"la  the  event  that  the  land  is  sold  after 
three  years  from  date  by  bona  fide  sale,  fnll 
payment  plus  two  months'  additional  interest 
will  be  accepted,  provided  the  purchaser  will 
neither  assame  nor  agree  to  a  reconstruction 
of  the  mortgage  contract,  evidence  of  which  is 
to  be  furnished  to  the  satisfaction  of  the 
company." 

The  note  was  dated  January  1,  1914.  Tbe 
transactions  out  of  which  this  action  grew 
occurred  more  than  three  years  after  that 
date.  The  plalntlft  sold  the  land  to  William 
L.  Sconce  for  |17,000  cash,  the  land  to  be 
free  and  dear  of  all  incumbrances.  Sconce 
refused  to  assume  the  mortgage  or  to  agree  to 
a  reconstruction  of  the  mwtgage  contract 
Satisfactory  evidence  of  that  refusal  was 
furnished  to  the  defendant  The  interest  dne 
on  the  note  April  1,  1917,  was  paid  in  March, 
1917,  through  L.  C.  Burns,  president  of  the 
Hoyt  State  Bank.  In  tbe  letter  transmitting 
the  interest  to'  the  defendant  L.  C.  Bums,  for 
the  plaintiff,  wrote,  "I  will  send  you  a  draft 
for  $7,000.00  this  we^  to  pay  the  loan  in 
folL"  To  that  letter  tbe  defendant  on 
Mardi  22,  1917,  relied: 

"I  have  your  letter  .of  the  19th  inst.,  inclos- 
ing draft  in  the  amount  of  $420.00,  in  payment 
of  interest  due  April  Ist  1017,  under  above - 
numbered  loan. 

"I  note  that  you  are  about  to  mail  draft  for 
$7,000.00  in  full  payment  of  this  loan. 

"In  view  of  tbe  fact  that  the  loan  will  not 
mature  until  January  1st  1924,  and  under  its 
terma,  neither  due  nor  payable  at  this  time, 
I  will  be  compelled  to  decline  a  remittance 
tendered  in  full  payment." 

On  March  23,  1917,  a  draft  for  |7,000  was 
remitted  to  the  defendant  by  L.  C.  Bums  for 
tbe  plaintiff.  That  draft  was  returned  on 
March  26,  1917.  The  letter  returning  tbe 
draft  contained  the  following,  "For  reasons 
assigned  in  my  letter  of  the  22d  inst,  I  re- 
turn your  draft  herewith."  The  plaintiff  on 
March  29,  1917,  wrote  the  defendant  and 
informed  it  that  he  had  sold  the  land,  that  he 
bad  a  letter  under  date  of  January  10,  1914, 
stating  that  the  plaintiff  had  the  privilege  of 
paying  the  note  prior  to  maturity,  in  accord- 
ance with  certain  stipulations  and  conditionB, 
and  requested  a  copy  of  the  payment  provi- 
sion. Tbe  defoidant  teplled  to  that  letter 
on  April  3,  1917,  and  set  ont  tbe  conditions 
under  which  tbe  note  could  be  paid,  and 
stated  that  satisfactory  evidence  by  affidavit 
must  be  furnished  to  diow  that  the  sale  was 
made  in  good  faith.  The  defendant  wrote  the 
purchaser  and  from  him  received  a  letter 
stating  that  he  had  purchased  the  land. 

Other  correspondence  followed.  In  a  letter 
to  tbe  attorney  for  the  plaintiff,  dated  July 
81,  1917,  among  other  things  tbe  defendant 
said: 

"The  company  stands  ready  and  willing  to  ac- 
cept payment  in  accordance  with  the  terms  of 
the  nrartgage  paper  and  Mr.  Mathews  has  spe- 
cifically advised  (as  I  understand  your  corre- 


spondence) that  he  has  tamed  the  correspond- 
ence over  to  you.    •    •    • 

"Our  general  counsel  advise  a  sale  means 
that  actual  transfer  of  the  property  and  as 
the  company  is  ready  and  willing  to  abide  by 
the  provisions  in  the  note,  which  reference  is 
made  in  the  mortgage  and  accept  payment  at 
the  time  of  a  bona  fide  sale  of  the  land  opon 
receipt  of  satisfactory  proof  that  such  sale  has 
been  made,  it  seems  that  its  position  should  be 
entirely  clear  and  that  it  is  correct  in  every 
particular. 

"I  will  repeat  in  closing  that  the  company 
does  not  want  a  lawsuit,  but  that  it  is  entitled 
according  to  the  terms  of  the  note  and  mort- 
gage to  satisfactory  evidence  as  to  bona  fide 
nature  of  the  sale  and  the  consammation  of 
the  deal." 

[11  The  conditions  imposed  by  tbe  letter 
dated  July  31,  1917,  could  not  be  complied 
I  with.  "Actual  transfer  of  tbe  property" 
means  a  delivery  of  tbe  deed.  That  could  not 
'  be  done  unless  tbe  consideration  was  paid  at 
or  before  tbe  time  of  delivery.  The  pundiaser 
would  not  pay  until  the  mortgage  was  re- 
leased. Tbe  consummation  of  the  deal  could 
not  be  accomplished  except,  by  the  paym^it 
of  the  consideration,  tbe  release  of  the  mort- 
gage, and  tbe  delivery  of  tbe  deed.  The 
defendant's  refusal  to  accept  payment  of  tbe 
mortgage  before  paym^it  of  tbe  consideration 
and  delivery  of  the  deed  effectively  blocked 
tbe  c(xisummatlon  of  tbe  deal. 

[2]  2.  Tbe  defendant  says  that  tb»e  was  a 
variance  between  the  petition  and  the  evi- 
denoe,  and  that  therefore  the  demurrer  to  the 
evidence  was  properly  sustained.  There  was 
a  variance  between  the  petition  and  tbe  proof, 
but  that  variance  did  not  mislead  the  defend- 
ant and  cannot  be  held  to  be  material  The 
defmidant  at  all  times  had  full  and  accurate 
knowledge  of  tbe  conditions  on  which  the 
mortgage  could  be  paid,  and  was  not  misled 
as  to  them  by  tbe  allegations  of  the  petition. 

[3]  3.  The  defendant  argues  that  there  was 
no  tender  of  tbe  amount  necessary  to  pay  tbe 
note  by  the  proper  party.  On  June  13,  1920, 
L.  0.  Bums  sent  the  defendant  a  draft  for 
$7,160,  and  wrote  as  follows: 

"I  am  inclosing  a  draft  for  $7,160.00  as  per 
order  of  W.  L.  Sconce  to  pay  the  loan  of  Jas. 
E.  Mathews  on  N.  W.  ^  of  Sec.  21,  Twp.  9, 
range  15,  Jackson  county,  Kansas." 

The  draft  was  for  an  amount  equal  to  tbe 
interest  accrued  and  for  two  months'  addi- 
tional interest  It  waa  refused  and  returned. 
In  the  letter  returnins  it  tbe  defendant  said: 

"I  am  obliged  to  return  your  draft  herewith, 
as  from  the  showing  made,  loan  cannot  be  paid 
m  full.    •    •    • 

"You  will  note  the  persistence  in  refusing  to 
give  the  company  evidence  requested  and,  of 
course,  until  Mr.  Mathews  has  done  this,  the 
showing  is  not  satisfactory  and  the  loan  ia 
net  payable  under  the  sale  option." 

No  claim  was  then  made  that  tbe  amount 
tendered  was  not  by  tbe  proper  party.    The 
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defendant  ahoold  not  n<rar  be  permitted  to 
raise  tbls  qnestion  under  tlie  drcnmstances 
of  tbla  case.  A  tender  of  payment  by  a 
Btranger  to  the  mortgage  contract  would  not 
be  good.  38  Cyc.  156;  26  R.  0.  L.  630; 
note,  L.  R.  A.  1918C,  186-191.  Sconce  was 
not  a  stranger  to  the  mortgage.  Be  had  con- 
tracted to  purchase  the  land  and  had  agreed 
to  furnish  the  money  with  which  to  pay  the 
mortgage  thereon,  but  would  not  take  the 
land  unless  the  mortgage  was  released.  He 
was  assisting  the  plaintiff  to  procure  a  re- 
lease.   The  plaintiff  testlfled: 

"After  receiying  the  statement  from  the  com- 
pany telling  me  the  amoant  and  what  payment 
was  necesary,  I  made  arrangements  with  Mr. 
Bums  to  remit  the  amount  of  the  note  and 
mortgage  to  that  date,  expressed  in  that  letter, 
of  $7,100.  I  did  not  have  f7,000  to  pay  the 
mortgage  withont  borrowing  it. 

"Q.  What  arrangement,  if  any,  did  you  make 
with  Sconce  and  Bums  for  the  payment  of  this 
$7,000  or  what  It  was  to  be?  A.  Sconce  was 
to  famish  the  money  to  pay  this  loan  off  as 
part  of  the  consideration  for  the  farm." 

The  defendant  knew  by  correspondence 
tbat  both  the  plaintiff  and  Sconce  were  en- 
deavoring to  get  a  release  of  the  mortgage  so 
that  the  purchase  could  be  completed.  The 
defendant  knew,  or  should  haye  known,  that 
the  tender  of  $7,160  was  made  for  the 
plaintiff. 

nie  evidence  was  suffldoit  to  prove  a 
cause  of  action  In  favor. of  the  plaintiff  and 
should  have  been  submitted  to  the  jury. 

The  Judgment  Is  reversed,  and  a  new  trial 
Is  directed. 

All  the  Justices  concurring. 


(107  Kan.  658) 

BRUCE   BROS.  GRAIN   CO.  V.  HiNES,  Dl- 

reetor  Gessnl  of  Rallrsadt,  at  al. 

(No.  22836.) 

(Supreme  Court  of  Kansas.   Nov.  6, 1920.) 

(BvlUbut  by  the  Court.) 

Carriers  «=3l23— Loss  to  ooitslgnee  held  not 
proximate  result  of  railroad's  breaoh  of  con- 
tract to  stop  oar  for  Inspection. 
The  plaintiff  boaght  a  car  of  com  of  a 
certain  grade,  and  according  to  directions  it 
was  shipped  by  the  seller  over  defendant's 
railrocul  to  a  destination  in  another  state  upon 
the  stipulated  condition  that  the  railroad  com- 
pany should  Btop  Uie  car  at  a  stated  point  near 
the  origin  of  diipment  for  inspection.  Plain- 
tiff sold  the  car  to  another  dealer  on  the  basis 
of  such  inspection,  and  his  vendee  in  turn  sold 
it  to  a  dealer  at  the  destination  of  the  ship- 
ment on  the  same  basis.  The  railroad  com- 
pany failed  to  stop  the  car  for  inspection,  and, 
learning  of  this  failure,  plaintiff's  vendee  de- 
manded and  received  from  plaintiff  the  price 
it  had  paid  for  the  com.    The  railroad  company 


carried  the  com  to  destination  withont  delay, 
and  it  was  there  found  to  have  heated  and 
deteriorated  in  transit.  It  was  in  good  con- 
dition and  of  the  contract  grade  when  it  reach- 
ed the  place  of  inspection.  The  vendee  at  des- 
tination refused  to  receive  the  corn  because 
of  its  condition,  and  it  was  there  sold  by  plain- 
tiff at  a  reduced  price.  Plaintiff  sued  the  rail- 
road company  to  recover  the  difference  be- 
tween the  reduced  price  and  that  which  it  had 
paid  for  the  com.  Held,  that  the  plaintiff's 
loss  was  the  direct  and  proximate  result  of 
defendant's  breach  of  its  contract  to  stop  the 
car  for  inspection. 

Appeal  from  District  Ck>urt,  Sedgwick 
County. 

Action  by  the  Bruce  Brothers  Grain  Com- 
pany against  Walker  D.  Hlnes,  Director  Gen- 
eral of  Railroads,  and  another.  From  a 
judgment  for  plaintiff,  defendants  ^ppeaL 
Affirmed. 

W.  B.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  for  appellants. 

Campbell  &  Ompbell,  of  Wichita,  for  ap- 
pellee. 

JOHNSTON,  a  J.  This  was  an  action  by 
Bruce  Bros.  Grain  Ciompany  to  recover  dam- 
ages resulting  to  it  from  the  failure  of  the 
defendant  to  stop  a  car  of  com  at  Wichita  for 
inspection.  On  May  25,  1018,  the  plaintiff 
purchased  a  car  of  No.  8  com  from  a  firm  at 
Valley  Center,  at  $1.52  per  bushel  on  destina- 
tion weights  and  Wichita  federal  inspectlcm ; 
the  shipment  to  be  made  on  the  day  of  pur- 
chase. On  that  day  the  plaintiff  sold  the  corn 
to  the  National  Grain  Company  of  Wichita 
for  $1.52^  per  bushel,  basis  YaUey  Center, 
destination  weights  and  Wichita  Inspection, 
and  that  company  in  turn  sold  the  com  to  the 
Hardaman-Klng  Oraln  Ompany  of  Cttla- 
homa  C!ity  on  the  same  basis,  weights  and 
grades.  The  car  was  billed  direct  to  Okla- 
homa City  with  instructions  to  notify  Har- 
daman-KIng  Grain  Company,  and  to  have  the 
car  stopped  at  Wichita  for  inspection.  The 
defendant  issued  a  bill  of  lading  to  the  con- 
signor which  <m  its  face  was  marked  "stop  at 
Wichita  for  inspection."  On  May  25th  the 
shipment  was  started  towards  its  destination. 
The  bill  of  lading  was  sent  to  the  plaintiffs 
by  the  Valley  CentCT  firm,  and  was  received 
by  them  on  May  2(tth  when  they  remitted  the 
price  of  the  com,  $1,833.21.  On  the  same  day 
the  plaintiffs  turned  over  the  bill  of  lading  to 
the  National  Grain  Ciompany  and  received 
from  them  the  sale  price  thereof,  based  on 
No.  8  com,  Wichita  inBi)ecti<Ni,  the  plalntUts 
to  furnish  Inspection  certificate.  The  defoid- 
ant  failed  to  stop  the  car  at  Wldiita  for  In- 
spection but  carried  it  on  to  Oklahoma  City. 
Plaintifrs  vendee,  upon  learning  that  there 
had  been  no  inspection  at  Wichita,  made 
a  demand  upon  the  plaintiff  that  it  return  the 
amount  paid  for  the  com,  and  plaintiff  then 
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tried  to  tnm  the  oom  back  to  tlie  Valley  Cen- 
ter firm,  but  they  refnsed  to  accept  tbe  car 
or  refund  the  money.  When  the  com  was 
received  at  Oklahoma  City  It  was  found  that 
it  had  heated  and  deteriorated  below  No.  3, 
and  the  Hardaman-King  Grain  company  re- 
fused to  acc^t  it  The  plalntUC,  being  unable 
to  sell  the  oom  because  it  was  out  of  con- 
dition, liad  K  unloaded,  run  through  an  eleva- 
tor, and  dried.  It  waa  then  sold  at  Okla- 
homa City  fOr  $1,474.11  and  the  defendant 
refusing  to  pay  the  loss,  which  was  $374.40, 
plaintiff  brought  this  action. 

At  the  conclusion  of  plaintlirB  evidence  the 
d^endant  demurred  thereto  on  the  ground 
that  no  cause  for  action  was  proven,  but  the 
court  overruled  the  demurrer.  The  defendant 
stood  on  his  demurrer,  and  Judgment  was 
given  for  plalnttfT  In  the  sum  of  $385.66;  the 
court  holding  that  plaintiff's  loss  resulted 
from  the  foUure  of  the  defendant  to  stop  the 
car  at  Wichita  for  inspection. 

It  Is  Insisted  by  defendant  that  the  damage 
was  not  caused  by  the  failure  to  stop  the  car 
at  Wichita,  but  did  result  from  the  heating 
and  deterioration  of  the  com  in  transit  dur^ 
ing  the  month  of  May.  It  is  said  that  plain- 
tiff must  have  known  that  the  com  was  likely 
to  germinate  during  transportation  to  Okla- 
homa City  in  that  season,  and  that  since 
there  was  no  delay .  in  transportation  the 
defendant  should  not  be  held  liable  for  the 
loss.  Plaintiff's  contract  with  the  defendant 
stipulated  that  the  car  was  to  be  atappeA  for 
Inspection  at  Wichita.  It  is  admitted  tliat 
the  car  was  carried  through'  Wichita  without 
inspection.  The  corn  was  sold  by  plaintiff  on 
the  basis  of  Inspection  at  Wl(^ta,  which  was 
from  10  to  15  miles  from  Valley  Center,  and 
the  time  of  transportation  between  the  two 
points  was  less  than  an  hour.  It  was  shown 
that  the  corn  was  in  good  condition  when  it 
was  shipped  and  could  not  have  heated  or 
deteriorated  while  being  carried  to  Wichita. 
An  inspection  at  Wichita  showing  that  the 
oom  graded  No.  3  entitled  the  plaintiff  to 
close  the  transaction  with  its  vendee  and  to 
collect  the  price  at  which  it  was  sold  without 
regard  to  the  grade  or  condition  of  the  com 
whoi  It  reached  Oklahoma  City.  On  the 
«ther  hand,  if  the  inspection  at  Wichita  had 
shown  the  com  was  not  in  good  condition  and 
of  the  grade  sold,  plaintiff  could  have  turned 
it  back  on  the  original  shipper  and  secured 
the  return  of  his  mcmey.  It  is  reasonably 
clear  that,  so  far  as  the  plaintiff  is  concerned, 
its  loss  Is  the  direct  result  of  defendant's  fail- 
ure to  comply  with  the  transportation  con- 
tract With  the  inspection  contracted  for 
plaintiffs  could  have  avoided  loss,  and  the 
breach  of  the  contract  resulted  in  the  loss  for 
which  judgment  was  given. 

The  case  does  not  turn  on  the  damage  to 
the  com  during  shipment,  but  on  the  loss  or 
damage  sustained  by  the  plaintiff  because  of 


the  lack  of  inspection.  Plaintiffs  sale  was 
made  on  the  basis  of  inspectlmi  near  the 
origin  of  the  shipment  at  Wichita,  and  It 
appears  that  the  National  Grain  Company 
turned  back  the  UU  of  lading  and  de- 
manded the  return  of  its  money  before  it 
had  even  learned  of  the  condition  of  the 
com  at  Oklahoma  City.  The  return  was  not 
made  by  reason  of  the  condition  of  the  oom, 
but  because  there  had  been  no  Inspection  at 
Wichita  as  stipulated  in  the  contract  of  sale. 
The  defendant  must  have  known  of  the 
common  practice  of  stopping  cars  for  inspec- 
tion and  that  grain  shipped  in  that  way  was 
bought  and  sold  on  inspection  and  the  rights 
of  the  dealers  were  determined  by  it  There 
was  reason  therefore  for  the  defendant  to 
anticipate  that  losses  might  result  to  some, 
dealer  because  of  a  lack  of  inspection,  and  we 
think  that  the  plaintiff's  loss  was  tlie  direct 
and  proximate  result  of  defendant's  breach 
of  contract 

Judgment  affirmed. 

All  the  Justices  concurring. 


(107  Kan.  62S) 

WESTON  V.  HiNES,  Olreotor  Gsneral  of 
ftailroad*.    (No.  22690.) 

(Supreme   Court  of  Kansas.    Nov,   6,   18SJ0.) 

(BflMnu  iy  the  Court.) 

1.  Railroads  «s>352— FIndIno  of  'HHsflloiMit 
flag  service"  Interpreted  as  meaning  flagman's 
remltsnes*. 

In  an  action  against  a  railroad  company 
growing  out  of  a  crossing  collision,  where  there 
is  evidence  that  the  plaintiff  attempted  to  cross 
the  track  in  obedience  to  a  signal  from  a  flag- 
man, a  finding  of  the  jury  that  the  defendant's 
negligence  consisted  in  "insuffident  flag  serv- 
ice" may  be  interpreted  as  meaning  that  the 
flagman  was  remiss  in  bis  daty,  rather  than  that 
another  flagman  was  required. 

2.  Railroads  €=3350(28)— Contributoiy  Besii- 
gence  of  driver  reoolving  flagman's  aioaal 
question  for  Jnry. 

Where  the  driver  of  a  veldcle  is  about  to 
cross  a  railroad  track,  the  fact  that  he  receives 
a  signal  from  a  flagman  to  go  ahead  does  not 
relieve  him  from  the  obligation  to  exercise  due 
care  for  his  own  protection;  but  it  prevents 
his  failure  to  ascertain  for  himself  whether  a 
train  is  approaching  (by  looking  and  listening, 
stopping  for  the  purpose  if  necessary)  from 
constituting  contributory  negligence  as  a 'mat- 
ter of  law,  leaving  the  jnry  to  determine  wheth- 
er under  all  the  circumstances,  indnding  the 
giving  of  the  signal,  he  acted  with  reasonable 
prudence. 

Appeal  from  District  Ooort,  Montgomerr 

County. 

Action  by  Nellie  Weston  against  Walker 
D.  Hines,  Director  General  of  Railroads,  op- 
erating the  Atchison,  Topeka  &  Santa  Fe  Ra.il- 
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way  Oompany.    Judgment  for  plaintiff,  and 
defendant  appeals.   Affirmed. 

W.  R.  Smitb,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  for  appellant 

Dallas  W.  Knapp  and  Ghaa.  D.  Ise,  botb 
'  of  Cktffeyvllle,  for  appellee. 

MASON,  J.  While  Nellie  Weston  was  driv- 
ing a  one-horse  wagon  In  the  city  of  Coffey- 
Tllle  she  was  Injured  as  the  result  of  a  col- 
lision with  a  part  of  a  freight  train  which 
was  backing  along  a  track  of  the  Santa  F6 
railroad  intersecting  the  street  at  right  an- 
gles. She  brought  an  action  against  the  Di- 
rector General  of  Railroads,  and  recovered  a 
Judgment,  from  which  this  appeal  Is  taken 
Reversal  is  asked  on  the  grounds  that  there 
was  no  evidence  to  support  the  finding  made 
foy  the  Jury  as  to  the  defendant's  negligence, 
and  that  In  any  event  the  plalotUf,  under  the 
established  facts,  was  barred  from  recovery 
by  her  own  negligence. 

[1]  1.  In  reply  to  a  question  calling  for  a 
statement' of  the  respect  In  which  defendant's 
agents  had  been  negligent  the  Jury  answered: 
'insufficient  flag  service.  Switching  too  fast 
Tard  not  cleared."  The  street  was  also  cross- 
ed, at  a  distance  of  about  100  feet  west  of  the 
Santa  F^  tracks,  by  tracks  of  the  Missouri, 
Kansas  &  Texas  Railroad.  A  flagnfan  was 
employed,  who  did  duty  for  both-  roads.  The 
defendant  interprets  the  finding  of  "Insuf- 
fldent  flag  service"  as  meaning  that  an  ad- 
ditional flagman  should  have  been  employed; 
that  a  watchman  should  have  been  employed 
spedally  to  guard  the  Santa  V6  tracks.  It 
la,  ot  course,  necessary  to  give  the  language 
of  the  finding  any  construction  of  which  it 
Is  reasonably  susceptible  in  order  to  sustain 
the  Judgment  The  plaintiff  was  driving 
from  the  west  Her  testimony  was  that  the 
flagman  beckoned  for  her  to  come  on  and 
cross  the  Missouri,  Kansas  &  Texas  tracks, 
and  that  she  did  so;  that  then  he  kept  mo- 
tioning for  her  to  drive  up  a  little  faster, 
which  she  did,  driving  right  on.  In  view  of 
this  evidence  we  think  the  finding  that  the 
defendant  was  negligent  by  reason  of  "in- 
sufficient flag  service"  may,  and  therefore 
must,  be  Interpreted  as  meaning  that  the  neg- 
ligence consisted  In  the  insufficiency,  that  is. 
In  the  defective  quality — the  faulty  character 
—of  the  service  rendered  by  the  flagman  on 
duty,  in  signaling  the  plaintiff  to  keep  on 
after  she  had  crossed  the  Missouri,  Kansas 
&  Texas  tracks,  instead  of  warning  her  to 
wait  until  the  car  had  passed  over  the  street 
So  understood,  the  finding  is  obviously  sup- 
ported by  the  evidence. 

It  is  argued  that  the  plaintiff's  Injury  was 
not  due  to  the  speed  of  the  cars — that  the 
accident  would  have  occurred  Irrespective  of 
the  rate  at  which  they  were  moving,  since 
the  plaintiff  did  not  see  them  before  trying  to 
cross.  It  may  be,  however,  that  If  they  had 
been  moving  slower  the  employ^  In  charge 
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might  have  been  able  to  stop  them  in  time  to 
avert  the  collision  after  discovering  the  plain- 
tiff's periL  But  In  any  event,  the  finding  as 
to  the  flagman's  remissness  being  sufficient  to 
support  the  verdict  It  is  Immaterial  whether 
or  not  either  of  the  other  two  forms  of  neg- 
ligence mentioned  was  established.  City  of 
Emporia  v.  Norton,  16  Kan.  23a 

[2]  2.  The  defendant  argues  that  the  plain- 
tiff was  under  an  absolute  duty  to  ascertain 
whether  any  cars  were  approaching  before 
crossing  the  track,  by  looking  and  listening, 
and.  If  necessary,  by  stopping  for  the  pur- 
pose, and  that  the  evidence  and  findings  show 
that  she  did  not  do  so.  The  plaintiff  contends 
that  she  was  relieved  from  this  obligation  by 
the  fact  that  the  flagman  signaled  her  to  go 
ahead  across  the  track.  The  defendant  re- 
sponds by  saying  that  this  contention  Is  not 
available  because  It  was  excluded  by  the  in- 
structions. The  Jury  were  told  that  where  a 
flagman  is  maintained  at  a  crossing,  "and 
such  flagman  signals  the  traveler  to  cross, 
such  traveler  may  rely  to  some  extent  upon 
the  presumption  that  It  Is  safe  for  him  to  go 
upon  the  croa^g,  nevertheless  the  traveler 
must  exercise  ordinary  care  as  heretofore 
suggested,  that  is,  care  commensurate  to  the 
danglers  to  be  apprehended.  He'  must  exer- 
cise and  continue  to  use  his  senses  of  sight 
and  hearing,  and  take  every  precaution  that 
an  ordinary  prudent  person  would  do  under 
the  same  and  similar  circumstances."  Under 
this  Instruction  the  fact  that  the  flagman  sig- 
naled the  plaintiff  to  go  ahead  did  not  relieve 
her  wholly  from  the  duty  of  looking  out  for 
herself,  but  did  prevent  her  omission  to  take 
any  specific  precaution  from  constituting  con- 
tributory negligence  as  a  matter  of  law;  the 
Jury  being  left  to  determine  whether  In  view 
of  all  the  circumstances,  including  the  giving 
of  the  signal  by  the  fiagman,  she  had  exer- 
cised reasonable  care.  This  view  Is  in  acoord- 
ance  with  the  weight  of  authority. 

"It  cannot  be  said  as  a  matter  of  law  that 
the  plaintiff  in  each  a  case  may  rely  solely 
upon  the  fiagman;  neither  can  it  be  said,  as 
a  question  of  law,  that  his  failure  to  look  or 
listen  is  not  contributory  negligence.  It  is  a 
question  of  fact,  to  be  determined  by  the  jury." 
22  R.  0.  L.  1046. 


We  conclude  that  whether  or  not  the  plain- 
tiff would  otherwise  have  been  precluded  as  a 
matter  of  law  from  recovery  by  her  failure 
to  exercise  greater  care  on  her  own  part  the 
fact  that  she  was  obeying  the  direction  of  the 
flagman  made  the  question  whether  her  con- 
duct amounted  to  due  diligence  one  for  the 
Jury. 

Complaint  is  made  of  the  refusal  to  give 
certain  requested  instructions;  but  as  the 
legal  propositions  Involved  are  those  already 
considered,  they  do  not  require  discussion. 

The  Judgment  is  aflirmed. 

All  the  Justices  concurring. 
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(107  Kan.  641) 
STATE  y.  PETERSON  et  al.    (No.  22766.) 

|(Siipr«me  Court  of  Kanaaa.     Nor.  6,  1920.) 

(ByUdbua  by  the  Oomrt.) 

1.  Utoxloatlng  liquors  4=325 1— Statute  author- 
izlno  sale  of  automobile  used  lo  Illegal  trans- 
portatioa  mt  latoaded  to  protect  mortgagee's 
interest 

The  proTiBiona  of  eection  4,  chapter  217, 
Laws  of  1919,  are  considered  together  with  the 
legislative  history  of  the  act,  and  lield  not  to 
show  an  intent  to  protect  from  forfeiture  the 
interest  of  a  holder  in  good  faith  of  a  mort- 
gage on  an  automobile  used  in  the  transporta- 
tion of  intoxicating  liquors,  which  has  been  de- 
clared a  common  nuisance  and  ordered  sold. 

2.  Constitutional  law  «=38I,  303—1  ntoxicating 
liquors  ®=>245— State  under  polios  power  may 
forfeit  property  used  In  violation  of  criminal 
statutes,  laoiuding  rights  of  Innocent  owners 
or  nortgagees;  act  forfeiting  automobile 
used  in  uniawfnl  transportation  of  intoxicat- 
ing liquor  held  act  in  violation  of  Fourtoenth 
Amendment. 

It  in  within  the  police  power  of  the  state 
to  provide  for  the  forfeiture  of  property  used 
in  the  violation  of  a  criminal  statute,  and  to 
provide  that  the  rights  of  an  owner  or  mort- 
gagee, however  innocent  of  the  intent  or  pur- 
pose for  which  the  property  is  to  be  used,  shall 
be  forfeited.  Notwithstanding  the  holder  in 
good  faith  of  a  mortgage  on  an  automobile  is 
not  entitled  to  have  his  lien  satisfied  out  of 
the  proceeds  of  a  sale  under  the  provisions  of 
chapter  217,  Laws  of  1919,  declaring  an  au- 
tomobile used  in  the  transportation  of  intozi- 
cating  liquors  a  common  nuisance,  and  provid- 
ing for  its  forfeiture  and  sale,  the  act  is  not 
unconstitutional  on  the  ground  that  it  violates 
the  Fourteenth  Amendment  by  taking  proper- 
ty without  due  process  of  law. 

Appeal  from  District  Court,  Nemaba 
County. 

Proceedings  by  the  State  against  Oscar 
Peterson  and  others,  to  confiscate  an  auto- 
mobile alleged  to  have  been  used  in  unlawful- 
ly transporting  Intoxicating  liquor,  wherein 
Farmers'  Auto  Company  Intervened,  alleging 
its  Interest  as  mortgagee.  Judgment  for  the 
states  and  Intervener  appeals.    Affirmed. 

O.  W.  Baldwin  and  Chas.  H.  Herold,  both 
of  Seneca,  for  appellant 

Richard  J.  Hopkins,  Atty.  Gen.,  and  Rufus 
M.  Bmery,  Jr.,  of  Seneca,  for  the  State. 

PORTETR,  J.  The  sole  question  for  deter- 
mination In  this  appeal  Is  whether  the  holder 
In  good  faith  of  a  mortgage  on  an  automobile 
Is  entitled  to  have  his  lien  satisfied  out  of  the 
proceeds  of  a  sale  under  the  provisions  of 
chapter  217,  Laws  of  1919,  declaring  an  auto- 
mobile used  In  the  transportation  of  intoxi- 
cating liquors  a  common  nuisance,  and 
providing  for  Its  forfeiture  and  sale. 

An  Information  filed  by  the  county  attorney 


charged  that  Oscar  Peterson  and  Fred  Martin 
unlawfully  and  willfully  used  one  BuiCk  six 
roadster,  1917  model,  in  transporting  intoxi- 
cating liquors  from  Brown  county  Into 
Nonaha  county,  thereby  rendering  the  auto- 
mobile a  common  nuisance.  Under  a  warrant . 
Issued  upon  the  information  the  sheriff  took 
possession  of  the  machine.  The  Farmers' 
Auto  Company,  the  appellant  a  Missouri 
corporation,  filed  Its  answer,  alleging  that  on 
April  28,  1919,  at  St  Joseph.  Mo.,  one  H.  J. 
Bailey  executed  to  the  appellant  bis  note 
and  mortgage  on  the  machine  for  $500,  pay- 
able In  four  equal  installments,  the  last  of 
which  was  due  August  28,  1919.  The  Instru- 
ment <m  ordinary  chattel  mortgage,  was  duly 
recorded  in  Buchanan  county,  Mo.  The  ap- 
pellant alleged  its  Ignorance  and  Its  Innocence 
of  any  criminal  intent  on  the  part  of  Bailey 
or  his  employes  to  use  the  roadster  for  the 
purpose  mentioned  in  the  Information,  or  for 
any  other  criminal  purpose,  and  alleged  that 
the  sale  and  mortgage  were  in  good  faith.  The 
appellant  asked  that  Its  mortgage  be  declared 
a  prior  lien,  and  that  so  much  of  the  automo- 
bile as  covered  thereby  be  declared  not  a  com- 
mon nuisance  as  defined  in  the  statute,  and 
that  out  of  the  proceeds  of  the  sale  under  the 
provisions  of  the  law  the  appellant  recover 
the  amount  of  Its  lien.  On  the  trial  the 
court  gave  Judgment  against  the  appellant 
as  Intervener,  and  ordered  the  automobile 
sold  as  a  common  nuisance,  free  of  any  claim 
of  the  mortgagee.  The  court  found,  however, 
that  the  mortgagee  had  no  knowledge  of  any 
Intent  on  the  part  of  the  purchaser  or  other 
persons  to  use  the  car  in  transporting  Intoxi- 
cating liquors  In  Kansas,  and  that  the  sale 
was  made  by  the  appellant  in  good  faith.  By 
the  consent  of  the  state  and  of  the  appellant 
the  automobile  was  sold  and  the  proceeds 
placed  in  the  hands  of  the  derk  of  the  court 
pending  the  determination  of  this  api)eal. 

No  question  as  to  the  validity  of  the  law 
so  far  as  It  affects  guilty  parties  Is  raised, 
but  the  contention  Is  that  the  law  Is  uncon- 
stitutional so  far  as  it  affects  Innocent  iiar- 
tles  In  the  situation  of  appellant  It  Is  ad- 
mitted that  the  automobile  was  being  used 
by  the  original  defendants  in  violation  of  tlxe 
provisions  of  the  statute. 

[1]  1.  Before  questioning  tbe  constltatloxi- 
allty  of  tbe  law,  tbe  appellant  contends  tli&t 
tbe  act  shows  a  <flear  legislative  Intent  to 
protect  tbe  rights  of  Innocent  parties,  and 
In  support  of  this  calls  attention  to  certa.lik 
language  in  section  4,  chapter  217,  Laws  of 
1919,  which  reads: 

"If  tbe  court  shall  find  that  such  vehicles, 
automobiles,  or  other  property  or  any  p«i-t 
thereof  were  at  tbe  time  a  common  nuisance, 
as  defined  in  section  No.  1,  it  shall  adjudge  for- 
feited so  much  thereof  as  tbe  court  shall  fin^ 
was  such  common  nuisance,  and  shall  ortSer 
the  oflScer  in  whose  custody  it  is  to  sell  'Oi» 
same  publicly.    •    •    • " 
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Tbe  appellant  sees  in  tbla  langoage  an  In- 
dlcatloifyiat  the  LegiBlatare  realized  the  law 
as  a  harsh  one,  which  mlKht  In  its  operatl<» 
work  injustice  to  innocent  persons,  and  it  is 
argued  that  the  language  should  be  construed 
as  attempting  to  cover  a  situation  such  as 
presented  by  the  present  case,  and  to  protect 
the  rights  of  an  innocent  mortgagee  by  giving 
to  the  trial  court  discretion  to  make  a  finding 
that  a  part  of  a  vehicle  constituted  a  common 
nuisance,  while  another  part  did  not  constitute 
a  nuisance,  and  was  not  subject  to  forfeiture. 
We  think  that  if  the  Legislature  had  intended 
to  protect  the  rights  of  an  innocent  mortgagee 
or  otber  lienholder,  it  would  have  found  ap- 
propriate language  to  express  that  Intention 
clearly. 

By  reference  to  the  Senate  and  House  Jour- 
nals It  appears  that  the  bill  which  afterwards 
became  the  law  in  question  originated  in  tbe 
Senate,  and  as  first  passed  by  the  Senate 
contained  a  section,  numbered  6,  which  id 
express  terms  provided  for  tbe  protection  of 
one  who  held  a  mortgage  or  other  lien  in 
good  faith  on  the  property  seized,  giving  him 
a  right  to  go  into  court  and  have  his  lien 
determined,  and  providing  that  if  on  the  final 
hearing  the  claim  be  adjudged  to  be  a  valid 
lien  against  the  property  and  executed  in 
good  faith,  without  any  knowledge  that  the 
prcverty  was  to  be  used  or  was  being  used 
in  a  manner  prohibited  by  the  act,  the  court 
shoold  determine  the  amount  of  the  lien,  and 
determine  that  out  of  the  proceeds  of  any  sale 
there  should  be  paid:  First,  the  costs;  sec- 
ond, the  amount  of  such  mortgage;  and, third, 
the  balance  into  the  county  treasury  for  the 
benefit  of  the  common  schools.  The  bill  went 
to  the  house  where  tUs  section  was  stricken 
out,  and  the  bill  passed  as  amended.  -  It 
then  went  to  conference.  The  rqK>rt  of  the 
conference  committee  was  that  the  Senate 
ccHicnr  in  tbe  House  amendments  by  striking 
oat  section  6,  which  was  don^  and  the  bill  as 
it  now  reads  was  passed. 

The  history  of  the  bill  in  the  Legislature 
showa  that  both  houses  had  their  attention 
challenged  to  the  propriety  of  protecting  the 
interest  of  ian  innocent  holder  of  a  mortgage 
or  other  lien  upon  automobiles  found  to  be 
used  for  the  unlawful  purpose  of  carrying- 
intoxicating  liquors,  and  that  the  Legislature 
in  its  wisdom  refused  to  make  a  provision  for 
such  protection. 

[2]  2.  It  1b  Insisted,  however,  that  unless 
tbe  rights  of  an  innocent  mortgagee  under 
Bodi  circumstances  are  protected,  the  act  Is 
unconstitnticHuil.  Tbe  contention  is  that  the 
Interpretation  of  the  law  by  the  trial  court 
deprives  appellant  of  its  property  wltbout 
doe  process  of  law.  In  violation  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States,  for  the  reason  that  no  crime 
has  been  charged  against  the  appellant,  who 
merely  intervened,  and  set  up  its  claim  be- 
cause its  property  had  been  seized  by  tbe 
state  under  the  provisions  of  a  law  concern- 


ing a  crime  committed  by  others.  It  is  ar- 
gued that  decisions  uphcdding  the  validity  of 
statutes  authorizing  the  seizure  and  destruc- 
tion of  kegs,  glasses,  bottles,  and  bar  fixtures, 
declared  to  be  a  common  nuisance  in  connec- 
tion with  the  illegal  traffic  in  Intoxicating 
liquors,  furnish  no  analogy,  because  the  party 
complaining  in  such  case  must  necessarily 
have  had  some  guUty  knowledg^e  of  the  use 
for  which  his  property  was  Intended,  the 
nature  of  the  property  itself  showing  the 
purpose  for  which  It  was  to  be  used;~th4t 
tbe  property  in  this  case  was  sold  in  the 
ordinary  course  of  business- to  a  purchaser, 
who  might  have  used  it  in  numberless  ways 
for  the  ordinary  lawfid  purposes  of  business 
or  pleasure.  Some  attempt  is  made  to  argue 
that  tbe  law  is  contrary  to  public  ixilicy  and 
In  restraint  of  trade  because  it  destroys  the 
security  of  mortgages  which  it  is  the  policy 
of  the  law  to  protect,  and  attention  is  called 
to  the  large  volume  of  business  done  every- 
where in  the  present  day  on  a  credit  basis; 
and  it  Is  urged  that  the  Judgment  of  the  trial 
court  renders  it  unsafe  to  hold  a  mortgage  or 
other  lien  or  any  interest  in  an  automobile, 
wagon,  truck,  buggy,  or  ev&i  an  airship  be- 
cause of  the  ease  with  which  any  person 
criminally  inclined  might  obtain  possession 
of  such  vehicle,  and  by  making  unlawful  use 
of  it  deprive  the  owner  of  his  property.  It  is 
said  that  it  requires  but  a  step  farther  to 
hold  that  where  a  thief  steals  an  automobile 
and  transports  intoxicating  liquors  therein 
the  property,  if  seized  by  the  state,  could  bcF 
forfeited  to  the  same  extent  as  in  the  present 
case,  for  It  is  said  the  appellant  was  Just  as 
helpless  to  prevent  what  took  place  as  the 
owner  of  a  stolen  car  would  be  to  prevent  a 
thief  from  putting  liquor  therein  and  subject- 
ing tbe  car  to  seizure. 

In  our  opinion  it  is  a  sufficient  answer  to 
these  suggestions  to  say  that  it  is  within  the 
police  power  of  tbe  state  to  provide  for  tbe 
forfeiture  of  property  used  in  violation  of 
a  criminal  statute,  and  to  provide  expressly 
that  the  rights  of  an  owner  or  mortgagee, 
however  Innocent  of  the  intent  or  purpose  for 
which  the  property  is  to  be  used,  shall  be 
forfeited,  and  such  a  law  Is  not  open  to  the 
objection  that  it  violates  the  Fourteenth 
Amendment  by  taking  property  without  due 
process  of  law. 

Doubtless  the  Legislature  realized  that  any 
provision  for  the  protection  of  a  lien  of  a 
mortgagee  would  open  the  door  to  collusion, 
and  afford  a  ready  means  of  evading  the  law. 
How  readily  such  a  provision  might  be  used 
for  defeating  the  purirase  for  which  tbe  law 
was  enacted  is  apparent,  when  we  consider 
that  any  person  desiring  to  engage  In  the  il- 
legal transportation  of  Intoxicating  liquors 
could,  by  placing  an  incumbrance  upon  an 
automobile,  minimize  tbe  financial  investment 
and  hazard  of  the  business.  Tbe  history  of 
our  statute,  which  shows  that  the  Legislature 
declined,  after  full  consideration  of  the  sub- 
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Ject,  to  nut&e  proTlslon  for  tbe  protection  of 
mortgagees  or  otber  llenholders,  makes  it.  In 
our  opinion,  quite  clear  that  the  gtatate 
should  be  construed  the  same  as  If  it  had 
expressly  provided  that  the  holder  of  a  valid 
chattel  mortgage  should  not  be  protected. 

In  Balch  v.  Glenn,  85  Kan.  735,  119  Pac. 
07,  43  L.  R.  A.  (N.  S.)  1080,  Ann.  Cas.  1913A, 
406,  it  was  said  that  the  "Legislature  of  the 
state  may  declare  that  to  be  a  nuisance  which 
Is  detrimental  to  the  health,  morals,  peace 
or  welfare  of  Its  citizens."  Syl.  par.  8.  It 
was  also  held  that  a  statnte,  designed  to 
protect  and  promote  the  horticultural  Inter- 
ests of  the  state,  which  In  effect,  makes  all 
orchards,  trees,  and  plants  Infested  with  San 
Jose  scale  and  other  orchard  pests  nuisances, 
was  a  proper  exercise  of  the  police  power, 
and  was  not  tmconstltntlonal  because  it  au- 
thorized the  exi)ense  of  abating  such  nuisance 
to  be  charged  against  the  property  of  the 
owner.    In  that  case  it  was  ml^d: 

'^or  is  the  statnte  in  question  nnconstitn- 
tional  on  the  ground  that  it  provides  for  tak- 
ing private  property  without  due  process  of 
law.  It  rests  wholly  with  the  Legislature 
whether,  in  the  ezerdse  of  its  power  of  police 
regulation,  the  individnal  whose  property  la 
destroyed  shall  receive  compensation  therefor." 
SyL  par.  4. 

Of  the  changing  conditions  which  bring 
about  the  exercise  of  an  enlarg^ed  police 
power.  It  has  been  well  said: 

"This  increased  police  power,  or  rather  the 
iztended  ezerdse  of  the  sleeping  police  power, 
may  affect,  nay,  may  destroy,  rights  vested, 
even  contract  rights,  under  certain  drcum- 
stanees."  Brannon  on  the  Fourteenth  Amend- 
ment, p.  230. 

The  federal  law,  prohibiting  the  transpor- 
tation and  introduction  of  liquor  into  Indian 
country,  was  amended  March  2,  1917.  Con- 
gress enacted  the  following  provision  (Indian 
Appropriation  Act,  39  Stat  L.  970;  U.  S. 
Comp.  St.  1918,  i  4141a): 

"That  automobiles  «r  any  other  vehides  or 
conveyances  used  In  introducing,  or  attempting 
to  introduce,  intoxicants  into  the  Indian  coun- 
try, or  where  the  introduction  is  prohibited  by 
treaty  or  federal  statute,  whether  used  by  the 
owner  thereof  or  otber  person,  shall  be  sub- 
ject to  the  seizure,  libel,  and  forfeiture  provid- 
ed in  section  twenty-one  hundred  and  forty  of 
the  Revised  Statutes  of  the  United  States." 

Prevlons  to  the  amendment  It  had  been 
held  that  the  Hen  of  a  valid  chattel  mortgage 
held  by  an  Innocent  party  on  an  automobile 
used  In  Introducing  or  attempting  to  Introduce 
intoxicants  into  the  Indian  country  was  not 
forfeited  by  the  provisions  of  the  act.  Shaw- 
nee National  Bank  v.  United  States,  249 
red.  583,  161  C.  O.  A.  609. 


In  the  eBM  of  United  States  r.  One  Seven 
Passenger  Paige  Car  (D.  C.)  239  Fed.  641. 
it  was  held  that  an  antomobile  used  In  viola- 
tion of  the  statute  was  subject  to  forfeiture, 
notwithstanding  the  special  Interest  set  np  by 
an  Intervener  by  virtue  of  his  mortgage.  In 
the  opinion  It  was  said: 

"It  appears  to  have  been  the  intention  of 
Congress  that  automobiles  or  any  other  vehi- 
de  or  conveyance  used  in  introducing  or  at- 
tempting to  introduce  intoxicants  into  the  In- 
dian country,  or  where  the  introduction  is  pro- 
hibited by  treaty  or  federal  statute,  ahould  be 
subject  to  seizure,  libd  and  forfeiture,  with- 
out regard  to  ownership.  This  identical  stat- 
ute was  under  consideration  by  Judge  Campbell 
(United  States  v.  One  Buick  Roadster  Auto- 
mobUe  ID.  C]  244  Fed.  961),  where  a  similar 
condusion  was  reached"  (259  Fed.  644). 

The  Supreme  Court  of  South  Carolina  has 
held  that  where  a  mortgagee  had  no  knowl- 
edge of  or  gave  no  consent  to  the  use  of  an 
automobile  by  the  mortgagor  for  the  Illegal 
transportation  of  liquor,  his  Interest  could 
not  be  confiscated.  Selgnlous  v.  Lime- 
house,  107  S.  C.  545,  93  S.  B.  193.  And  In 
Shrouder  v.  Sweat,  Sheriff,  et  aL,  148  Oa. 
378,  96  S.  B.  881,  the  Supreme  Court  of 
Georgia  held  that  under  the  peculiar  provi- 
sions of  |helr  statute  the  mortgagee  of  a  car 
who  held  a  valid  mortgage  thereon  for  the 
purchase  money,  and  had  not  participated  In 
the  criminal  Intent  of  the  purchaser  of  the 
car  who  used  It  In  carrying  intoxicating  liq- 
uors, conld  maintain  an  action  In  equity  to 
protect  his  lien.  Other  cases  will  be  found 
upholding  this  doctrine,  but  they  are  not  per- 
suasive, because  they  are  based  upon  tbe 
provisions  of  statutes  different  from  ours. 

The  provision  in  the  statnte  for  serving 
notice  upon  and  permitting  all  persons  claim- 
ing any  interest  in  audi  vehides  and  other 
property  to  answer  the  complaint  Blade 
against  such  pr(^)erty  and  show  cause  why 
the  same  should  not  be  adjudged  forfdted 
and  ordered  sold  must  be  construed,  to  have 
been  in  imrt  for  the  purpose  of  determining 
the  ownership  of  the  automobile,  so  that  the 
purchaser  at  the  sheriff's  sale  would  obtain 
a  good  title,  and  also  to  permit  the  mortgagee 
or  other  person  claiming  an  interest  in  the 
property  to  produce  evidence  to  disprove  the 
charge  that  It  had  been  used  for  an  unlawful 
purpose.  This  was  the  extent  of  the  right 
given  by  the  statnte  to  one  claiming  an  Inter- 
est in  the  property.  If  the  court  found  that 
the  property  had  not  been  used  for  an  unlaw- 
ful purpose,  no  forfeiture  would  be  declared. 
The  purpose  of  the  sale  and  forfeiture  was 
to  make  certain  the  abatement  of  the  nui- 
sance, and  to  promote  the  morals  and  health 
of  the  people. 

The  judgment  Is  affirmed. 

All  the  Justices  conenrrlng. 
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THOMPSON   V.  STATE   BOARD    OF  CAN- 
VASSERS at  al.     (NO.  23199.) 

(Supreme  0>art  of  Kbubm.     Not.  IS,  1920.) 


THOMPSOK  T.  STATE  BOABD  OF  CANTASSERS  845 

.  «1M  P.) 

t  boaid  at  all.  The  state  cauTassIng  board  for 
general  electlona  Is  tbe  state  canvassing 
board  for  primary  elections.  Gen.  Stat  1915, 
8  4187.  That  board  Is  c6mposed  of  tbe  Gov- 
ernor, the  secretary  of  state,  the  auditor  of 
state,  the  treasurer  of  state,  and  the  Attor- 


(SyUabu*  h«  the  Court.) 
I.  Eieetlons  «=»  1 53-Board»  passing  on  objeo.   ney  General,  or  any  three  of  them.     Gen. 
tions  to  nomination  papers  held  not  canvass- 1  Stat.  1915,  {  416L    In  this  instance  the  con- 


ing boards. 


test  board  ia  composed  of  the  secretary  of 


The  boards  created  by  the  primfkry  election  state,  the  auditor,  and  the  Attorney  General, 
law  to  consider  and  decide  objections  to  cer-  Gea  Stat  1915,  §  4204.  If  the  state  canvass- 
tificates  of  nomioatios  and  nomination  papers,  |  Ing  board  or  its  members  had  been  designated 
and  other  questions  arising,  jn  relation  thereto  las  the  contest  board,  there  would  nevertheless 


(Gen.  St  1915,  {  4204),  are  not  canvassing 
boards,  but  are  separate  tribunals,  with  func- 
tions different  from  those  of  canvassing  boards. 

2.  Elections  <s=3 1 53— Powers  of  contest  board 
under  statute  defined. 

The  boards  referred  to  are  contest  boards, 
which  have  quasi  judicial  powers,  and  have  ju- 
risdiction to  pass,  not  only  on  formalities  re- 
lating to  nomination  certificates  and  papers, 
but  on  grounds  of  contest,  such  as  the  counting 
of  illegal  ballots  and  the  rejection  of  legal  bal- 
lots. 

3.  Eleotlons  ®=3>I53— Method  of  procedare  for 
•lection  contest  boards  stated. 

In  matters  of  procedure,  the  boards  refer- 
red to  are  invested  with  all  tbe  authority  wUcb 
corresponding  contest  boards  under  the  general 
election  law  possess,  and  in  the  conduct  of  a 
contest  the  election  contest  code  should  be 
adapted  and  followed. 

Supplemental  opinion. 

For  former  c^lnion,  see  192  Pac.  749. 

F.  Dumont  Smith,  of  Hutchinson,  tor 
plaintiff. 

Ed  D.  McKeever,  of  Topeka,  and  O.  W. 
Taylor,  of  Hutchinson,  for  defendants. 

BUKCH,  J.  It  has  been  brought  to  the 
attention  of  the  court  that  the  constltutloa 
and  powers  of  the  contest  board  provided  by 
the  primary  election  law  are  still  imperfectly 
understood,  and  In  order  to  clarify  the  sub- 
ject a  little  more,  the  court  will  supplement 
Its  former  opinion  by  the  following  observa- 
tions. 

[1]  When  the  state  concluded  to  regulate 
the  nomination  of  candidates  tor  electloo.  It 
became  apparent  that  various  questions 
would  likely  arise  tonchlng  claimed  nomina- 
tions, which  would  need  si)eedy  and  final 
determination.  To  meet  this  need  the  contest 
board  was  created.  Canvassing  boards  have 
certain  ministerial  functions  to  perform. 
Booenthal  v.  State  Board  of  Canvassers,  50 
Kan.  129,  32  Pac.  129,  19  L.  R.  A.  157;  Cap- 
per T.  StoUer,  88  If  an.  387,  128  Pac.  200, 
43  L.  B.  A.  (N.  S.)  247.  Under  the  primary 
election  law  those  functions  remain  unchang- 
ed, and  for  any  nonfeasance,  or  misfeasance 
of  those  bodies  proper  remedies  exist.  The 
contest  board,  however,  is  not  a  canvassing 


be  two  separate  tribunals,  with  different  func- 
tions. Ordinarily,  the  officers  constituting 
the  contest  board  do  perform  the  functions 
of  the  state  canvassing  board;  but,  the  con- 
test board  Is  a  distinct  and  different  body. 
Allen  v.  Burrow,  69  Kan.  812,  81C,  77  Pac. 
565,  2  Ann.  Gas.  539. 

The  contest  board  Is  a  Quasi  Judicial  tribu- 
nal. Miller  V.  Clark,  02  Kan.  278,  62  Pac. 
664;  Allen  v.  Burrow,  09  Kan.  812,  77  Paa 
656.  The  statute  clothes  it  with  Jurisdiction 
to  pass  on  regularity  of  nomlnatl(Hi  irapers. 
Besides  that,  th(>  board  is  given  power  to 
consider  and  decide  "other  questions  arising 
in  relation  thereto."  Gen.  Stat  1915,  t  4204; 
Miller  V.  Clark,  62  Kan.  278,  62  Pac.  664. 
In  the  case  Just  cited,  the  expression,  "other 
questions  arising  In  relation  thereto,"  that  is, 
in  relation  to  nomination  certificates  and 
papers,  was  held  to  Include  the  subject, 
Which  one  of  two  conventions  was  the  au- 
thorized exponent  of  a  political  party  for 
inaking  a  nomination  for  state  senator?  In 
Allen  T.  Burrow,  69  Kan.  812,  77  Pac.  655,  it 
was  held  that  the  o^ntest  board  had  Juris- 
diction, not  only  to  pass  on  formalities  relat- 
ing to  nomination  certificates  and  papers,  but 
also  to  decide  between  two  certificates  of 
n<nnlnatlon  for  (ingress  coming  from  dif- 
ferent conventions.  In  the  case  of  Grifflu 
V.  Gesner,  78  Kan.  669,  97  Paa  794,  the  peti- 
tion presented  to  this  court  disclosed  that  the 
grounds  for  the  pn^Kised  contest  were  that 
illegal  votes  bad  been  cast  tor  the  candidate 
appearing  to  be  snocessfnl  on  the  face  of  the 
returns,  and  that  legal  votes  for  the  opposing 
candidate  had  not  been,  counted.  It  was 
contended  that  the  contest  board  was  not 
designed  to  try  contests  over  the  results  of 
primary  elections,  but  the  court  hdd  other- 
wise. 

In  the  section  of  the  statute  creating  the 
contest  board,  no  procedure  is  prescribed. 
Section  10  of  chapter  54  of  the  Laws  of  1908 
made  the  general  declaration  that  provisions 
of  the  election  law  should  apply  to  primary 
elections,  as  far  as  consistency  would  permit, 
and  then  enumerated  many  subdivisions  of 
tbe  election  law  which  were  to  govern  pri- 
mary elections.  Among  the  enubierated  sub- 
divisions was  article  6  of  dtmpter  36  of  the 
(Seneral  Statutes  of  1901  (Gen.  Stat  1915, 
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c.  33,  art  9),  relating  to  contest  of  etectlonSi 
In  1915  this  hodgepodge  section  was  sajf&e- 
seded  by  the  following: 

"The  proyisioiiB  of  existing  statutes  concern- 
ing elections,  and  anj  amendment  now  or  here- 
after made  thereto,  so  far  as  the  same  are  con- 
sistent with  the  proTisions  of  this  act,  shall 
apply  to  the  primary  provided  for  in  this  act, 
the  intent  of  this  act  being  to  place  the  primary 
under  the  regulations  and  protections  in  all 
respects  of  the  laws  in  force  as  to  the  general 
elections.  That  all  of  the  powers  and  duties 
conferred  and  imposed  by  the  law  of  this  state 
upon  commissioners  of  election,  registration  of- 
ficers, judges,  and  clerks  of  election,  canvass- 
ing boards,  and  all  other  public  officials,  and 
all  laws  relating  to  the  registration,  qualifica- 
tion, challenging  and  voting  of  electors,  in  con- 
nection with  general  elections  are,  in  every 
detail  and  particular,  conferred  and  imposed 
upon  each  and  all  of  such  officers  in  connection 
with  primary  elections  conducted  under  the  pro- 
visions of  this  act,  except  as  herein  otherwise 
specially  provided."    Oen.  Stat  1916,  {  4183. 

[2,  S]  Therefore  all  pertinent  provisions  of 
the  general  election  law  are  portions  of  tbe 
primary  election  law  (State  ex  reL  v.  Botkin, 
98  Kan.  694,  168  Fac.  1119),  Including  the 
article  relating  to  contest  of  elections.  While 
the  contest  tward  would  take  by  implication 
those  powers  which  are  Indispensable  to  ac- 
complishment of  the  purposes  of  Its  creation, 
the  quoted  section  Invests  It  with  all  author- 
ity which  the  corresponding  election  contest 
tribunal  possesses,  and  In  the  conduct  of  a 
contest  the  election  contest  code  should  be 
adapted  and  followed. 

All  the  Justices  concurring. 


(107  Kaa.  606) 

DICKEY  V.  UNITED  STATES  FIDELITY  & 
GUARANTY  CO.  et  al.    (No.  22650.) 

(Supreme  Court  of  Kansas.     Nov.  6,  1920.) 

(SvOabut  bv  the  Court.) 

Municipal  corporatloBs  «=3348— Action  on  con- 
tractor's bond  held  barred  in  6  months. 
An  action  on  a  bond  given  under  section  661 
of  the  Code  of  Civil  Procedure  (Gen.  St  1916, 
8  7669)  is  barred  by  section  662  thereof  (sec- 
tion 7670),  if  commenced  more  than  6  months 
sfter  the  completion  of  the  public  improvement, 
slthough  begun  within  6  months  after  the  ac- 
ceptance of  the  improvement  by  the  proper  au- 
thority. 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by.  Walter  S.  Dickey  against  the 
United  States  Fidelity  &  Guaranty  Ck>mpany 
and  others.  Judgment  for  defendants,  and 
plaintifl  appeals.    Afflrme^ 


New,  Miller,  C^mack  &  Wenger,  of  Kansas 
(3ity,  Mo.,  Chas.  S.  Brlggs  and  John  O.  Egan, 
both  of  Topeka,  and  John  S.  Taylor,  of  Kan- 
sas City,  Mo.,  for  appellant 

Bugene  S.  Quinton,  of  Topeka,  for  ai>- 
pelleea. 

MARSHALL,  J.  The  plaintiff  seeks  to  re- 
cover on  a  bond  given  under  section  661  of 
the  Code  of  C!lvll  Procedure  (Gen.  Stat  1915, 
S  7569),  for  material  furnished  to  defendant 
James  A.  Prlngle,  who,  under  contract  built 
a  sewer  for  the  dty  of  Topeka.  Action  was 
commenced  to  recover  $3,118.48,  of  which 
$2,161.47  was  afterveard  paid.  Judgment 
was  rendered  against  the  plaintiff  in  favor 
of  the  United  States  Fidelity  &  Guaranty 
Company  for  $957.01,  with  Interest  thereon. 
The  plaintiff  appeals  from  the  Judgment 
against  it  and  in  favor  of  the  United  States 
Fidelity  &  Guaranty  Ompany.  Answers  to 
special  questions  were  returned  by  tbe  Jury 
as  follows: 

"1.  State  when  James  A.  Prlngle  completed 
the  work  on  sewer  No.  46  on  his  contract  with 

I  the  city  of  Topeka,  giving  the  day,  month,  and 

'  year?     Ans.  January  9,  1917. 

I     "2.  State  whether  or  not  all  the  materials 

I  claimed  to  have  been  furnished  by  plaintiff  to 
James  A.  PrinjSe  to  be  used  in  the  construc- 
tion of  said  sewer  No.  46  were  in  fact  used  bj 
Pringle  in  tbe  construction  of  said  sewer,  and 
if  not  give  the  value  of  the  material  not  used? 
Ans.  No;  $1,209.97." 

On  the  facts  stated  therein  these  answers 
are  conclusive,  if  there  was  evidence  to  sup- 
port them.  Concerning  tbe  answer  to  the 
first  question,  the  plaintiff  in  its  abstract 
says: 

"The  evidence  on  the  point  of  the  date  of 
the  completion  of  the  work  by  Mr.  Pringle  was 
in  conflict;  some  of  the  evidence  putting  the 
date  of  the  completion  on  January  9,  1917,  and 
the  evidence  of  the  defendant  Pringle  putting 
it  on  January  12,  1917.  The  evidence,  how- 
ever, without  contradiction,  showed  that  the 
work  was  not  accepted  by  the  city  engineer 
and  by  the  mayor  and  board  of  commissioners 
of  the  city  until  January  11,  1917." 

An  examination  of  the  abstract  discloses 
that  there  was  ample  evidence  to  support  the 
answer  to  each  question.  The  statute  under 
which  the  bond  was  given  reads: 

"That  whenever  any  public  officer  shall,  under 
the  laws  of  the  state,  enter  into  contract  in 
any  sum  exceeding  one  hundred  doUars,  with 
any  person  or  persona  for  the  purpose  of  mak- 
ing any  pnblic  improvements,  or  constructing 
any  public  building  or  making  repairs  on  the 
same,  such  officer  shall  take  from  tbe  party 
contracted  with  a  bond  with  good  and  sufficient 
sureties  to  the  state  of  Kansas,  in  a  sum  not 
less  than  the  sum  total  in  the  contract  condi- 
tioned that  such -contractor  or  contractors  shall 
pay  all  indebtedness  incurred  for  labor  or  ma- 
terial furnished  in  the  construction  of  said  pub- 
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lie  bonding  or  In  maUng  aaid  public  improve- 
ments."   Oen.  Stat  1916,  {  7668. 

The  bond  reads: 

"That  we,  James  A  Pringle,  of  Topeka,  Kan- 
sas, as  principal,  and  the  United  States  Fidel- 
ity &  Gnaranty  Ckimpany,  a  corporation  or- 
ganised under  the  laws  of  the  state  of  Mary- 
land, as  snrety,  are  held  and  firmly  bound  unto 
the  state  of  Kansas  in  the  penal  sum  of  one 
hundred  twenty-five  thousand  eight  hundred 
thirty-fonr  and  »»/ioo  (?128334.89)  dollars 
lawful  money  of  the  United  States,  for  the 
payment  of  which  we  hereby  bind  ourselves, 
our  heirs,  executors,  administrators,  and  suc- 
cessors, Jointly  and  severally,  firmly  by  these 
presents. 

"Dated  this  2»th  day  of  July,  1915. 

"The  condition  of  the  above  obligation  is  such 
that,  whereas,  the  said  James  A  Pringle  did 
on  the  29th  day  of  July,  1916,  enter  into  a 
certain  contract  with  the  city  of  Topeka,  Kan- 
sas, for  the  construction  of  a  sewer  in  sewer 
district  No.  46  of  said  city,  in  accordance  with 
said  contract  and  the  plans  and  specifications 
thereto: 

"Now,  therefore,  if  the  said  James  A.  Pringle 
shall  well  and  truly  pay  and  discharge  all  bills 
for  labor  performed  and  materials  used  in 
said  work,  then  this  obligation  to  be  null  and 
void;  otherwise,  to  be  in  full  force  and  effect" 

The  statute  provides  that— 

"No  action  shall  be  brought  on  said  bond  aft- 
er six  months  from  the  completion  of  said  pub- 
lic improvements  or  public  buildings."  Civ. 
Code,  {  662  (Gen.  St  1916,  {  7570). 

The  Jury  found  that  the  sewer  was  complet- 
ed on  January  9,  1917.  TWs  action'  was 
commenced  on  July  10,  1917,  more  than  6 
months  after  the  completion  of  the  improve- 
ment. 

The  plaintiff  seeks  to  avoid  the  finding  of 
the  Jury,  contending  that,  under  the  contract 
between  the  dty  and  Pringle,  the  improve- 
ment was  not  completed  until  it  was  accepted 
by  the  city  January  11,  1917.  The  contract 
was  a  long  one,  and  it  is  not  advisable  to  set 
it  out,  or  to  quote  extensively  from  it  It 
gave  large  powers  to  the  dty  engineer  in 
approving  and  rejecting  work  done,  in  mak- 
ing changes  in  the  work  to  be  done,  and  in 
ordering  work  done  taken  out  and  other  work 
put  in  its  place.  The  contract  also  provided 
that— 

"The  whole  of  said  work  must  be  executed 
to  the  full  satisfaction  of  the  dty  engineer  in 
every  respect"  and  that  "the  acceptance  of 
work  and  material  will  not  be  final  and  condu- 
cive in  any  respect  until  the  completion  of  the 
work  and  the  engineer's  final  estimate  la  ap- 
proved by  the  mayor  and  board  of  commis- 
tfonera." 

It  must  be  noticed  that  the  language  last 
quoted  separates  the  completion  of  the  work 
from  the  final  estimate  of  the  engineer  and 
the  approval  by  the  mayor   and  board  of 


commissioners.  If  the  ccmtract  was  complied 
with,  the  work  was  completed  before  the  en- 
gineer made  his  final  estimate,  and  the  final 
estimate  was  made  before  it  was  approved  by 
the  mayor  and  board  of  commisloners.  The 
improvement  was  completed  when  the  last 
work  on  It  was  done;  the  acceptance  of  the 
improvement  did  not  fix  the  time  of  its 
completion.  Acceptance  might  have  been  de- 
layed by  various  causes,  but  not  one  of 
them  would  have  delayed  the  time  of  com- 
pletion. If  the  argument  of  the  platotlfl  were 
good,  it  would  place  a  meaning  on  the  stat- 
ute not  Justified  by  its  language;  in  other 
words,  that  argument  would  change  the  lan- 
guage of  the  statute.  The  legislative  man- 
date controls,  and  must  be  followed. 

To  sustain  its  contention,  the  plaintiff  has 
been  diligent  in  the  examination  of  authori- 
ties; but  those  dted  are  practically  of  no 
assistance  to  the  court,  for  the  reason  that 
either  the  drcumstances  or  the  controlling 
statutes  are  different  from  those  that  must 
be  considered  In  determining  the  question 
now  under  consideration. 

The  action  was  begun  too  late.  It  was 
barred  by  section  662  of  the  Code  of  CItU 
Procedure. 

The  Judgment  \b  affirmed. 

All  the  Justices  concurring. 


STATE  V.  NOSSAMAN. 
(Supreme  Court  of  Kansas. 


(107  Kan.  715) 
(Ne.  22993.) 

Nov.  6,  1920.) 


(Byllabiu  by  the  Court.) 

1.  Constltiitlonal  law  «=3295— Health  «=32l— 
Law  prohibiting  barter,  sale,  or  gift  of  cig- 
arettes or  dgarette  papers  It  within  state's 
police  power. 

The  act  (chapter  166,  Laws  1917)  prohibit- 
ing and  prescribing  penalties  for  bartering,  sell- 
ing, or  the  giving  away  of  cigarettes  or  dgarette 
papers  and  the  keeping  of  them  for  barter,  sale, 
or  free  distribution  is  within  the  police  power 
of  the  state,  and  does  not  violate  any  of  the 
principles  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States. 

2.  Constitutional  law  «=326S— Statute  making 
pessesslon  of  cigarettes  "prima  facie  evi- 
dence" of  keeping  and  sale  does  not  deny  due 
process. 

The  provision  makhig  the  possession  of 
cigarettes  and  dgarette  papers  prima  fade  evi- 
dence of  the  selling  and  keeping  for  sale  of 
the  prohibited  artides  is  not  a  denial  of  due 
process  of  law. 

3.  Indictment  and  Informaticn  i8=s>l32(5)— Re. 
fusal  to  require  election  upon  saiee  of  cig- 
arettes and  cigarette  papers  relied  on  held 
act  error. 

Held,  further,  that  under  the  evidence  there 
was  no  error  in  refusing  to  require  the  coun- 
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tr  attorney  to  elect  upon  which  sales  made  by 
the  defendant  be  would  rely  for  a  conviction. 

4.  Health  «=34l— Evidence  hsid  to  sustain  con- 
viction for  selling  cigarettes  and  cigarette 
papers. 

The   evidence   is  held  to   be   sufficient  to 
support  the  verdict  of  the  jury. 

Appeal  from  District  Conrt,  Harper  County. 

Barl  A.  No^saman  was  convicted  under  a 
statute  prohibiting  the  bartering,  etc.,  of 
cigarettes,  and  he  appeals.     AfBrmed. 

B.  C.  Wilcox,  of  Anthony,  for  appellant 
Blchard  J.  Hopkins,  Atty.  Gen.,  and  Ver- 
non Day,  of  Anthony,  for  the  State. 

JOHNSTON,  O.  J.  The  defendant  appeals 
from  a  decision  adjudging  him  guilty  of 
violating  certain  provisions  of  chapter  166 
of  the  Laws  of  1917,  prohibiting  the  barter, 
sale,  or  giving  away  of  cigarettes  or  cigarette 
papers,  and  also  of  keeping  and  having  them 
for  barter,  sale,  and  free  distribution. 

[1]  The  Information  charged  the  making 
of  twelve  separate  sales  to  a  number  of  per- 
sons, and  in  the  thirteenth  count  he  was 
charged  with  keeping  cigarettes  and  cigarette 
papers  for  barter,  sale,  and  free  distribution. 
The  jnry  found  him  guilty  of  separate  sales 
under  seven  of  the  counts,  and  also  guilty 
under  the  thirteenth  count  for  the  keeping  of 
the  prohibited  articles,  but  found  him  not 
guilty  under  three  of  the  counts  charging 
sales. 

The  defendant  contends  that  the  act  under 
which  he  was  convicted  denies  to  him  the 
equal  protection  of  the  laws  and  deprived 
him  of  liberty  and  property  without  due  pro^ 
cess  of  law  In  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States. 

In  substance  the  first  section  of  the  act 
makes  it  unlawful  to  barter,  sell,  or  give 
away  cigarettes  or  cigarette  papers,  and  also 
to  keep  them  in  a  store  or  other  place  for 
barter,  sale,  or  free  distribution.  It  pro- 
vides that  upon  proper  complaint  there  may 
be  a  search  for  and  a  seizure  and  confisca- 
tion of  such  articles  if  found.  It  contains 
the  added  provision  that  the  possession  of 
the  prohibited  article  shall  be  considered 
prima  facie  evidence  of  a  violation  of  the  act. 

The  second  section  declares  It  to  be  unlaw- 
ful to  advertise  cigarettes  or  cigarette  papers 
offered  for  sale  in  any  newspaper,  periodical, 
or  circular  or  upon  any  street,  sign,  placard, 
billboard,  or  in  any  package,  store,  window, 
showcase,  or  any  other  public  place. 

The  third  section  makes  it  unlawful  to 
8dl  or  give  away  cigarettes  or  cigarette 
papers  or  tobacco  to  any  one  under  21  years 
of  age,  and  likewise  makes  it  unlawful  for 
the  proprietor  of  any  place  of  business  to 


permit  minors  to  frequent  such  place  while 
in  the  act  of  using  tobacco  in  any  form. 

The  fourth  section  provides  that  a  viola- 
tion of  the  preceding  section  shall  be  a  mis- 
demeanor punishable  by  a  fine  of  not  less 
than  $25  nor  more  than  $100  for  each  of- 
fense. 

The  defendant  bases  his  claim  of  invalidity 
upon  the  ground  that  the  act  prohibited  the 
sale  of  tobacco  in  one  form  and  penpits  its 
sale  in  other  forms,  and  that  the  classifica- 
tion so  made  Is  arbitrary  and  unreasonable. 
For  a  number  of  years  there  has  been  a 
well-settled  opinion  that  the  use  of  cigarettes 
especially  by  persons  of  Immature  years  was 
harmful,  and  the  courts  have  recognized  that 
they  were  deleterious  in  their  effects.  Their 
sale  and  use  have  been  regulated  and  pro- 
hibited by  legislative  bodies,  and  these  meas- 
ures have  been  upheld  as  a  proper  exercise 
of  the  police  power.  An  ordinance  of  the 
city  of  Chicago  provided  that  only  licensed 
persons  of  good  character  and  reputation 
could  sell  cigarettes,  and  that  none  could 
be  sold  within  a  prescribed  distance  of  a 
schoolhouse.  A  license  fee  of  considerable 
amount  was  required  to  be  paid,  and  besides 
the  licensee  was  required  to  give  a  bond  that 
he  would  obey  the  laws.  A  person  convicted 
of  violating  the  ordinance  challenged  the 
validity  of  the  regulation,  insisting  that  the 
ordinance  and  judgment  operated  to  deprive 
him  of  liberty  and  property,  thereby  violat- 
ing the  federal  Constitution.  Among  other 
claims  it  was  urged  that  the  singling  out  of 
one  form  of  manufactured  tobacco  for  regu- 
lation without  applying  the  same  regulation 
to  other  forms  in  which  tobacco  may  be 
used  was  an  invalid  exercise  of  power.  The 
court  overruled  the  objection  and  held  that 
the  measure  did  not  violate  any  principle  of 
the  federal  Constitution.  In  deciding  the 
ease  it  was  said: 

"It  being  well  known  that  young  persons  of 
weak  and  immature  minds  are  more  liable  to 
use  tobacco  in  the  form  of  cigarettes  than  in 
any  other  form,  a  legislative  body  may  prop- 
erly prpvide  for  tbe  regulation  and  sale  of  that 
article  in  the  form  in  which  it  is  likely  to  be 
most  deleterious  and  injurious,  and  may  re- 
strict the  sales  of  that  particular  form  of  to- 
bacco. Paragraph  66,  before  quoted,  expressly 
authorizes  the  adoption  of  ordinances  neces- 
sary to  police  power;  and  paragraph  78  is  an 
express  authorization  of  the  city  council  to 
make  all  regulations  necessary  or  expedient  for 
the  promotion  of  health  or  the  suppression  of 
disease.  Under  these  two  provisions,  express 
authority  is  granted  the  municipality  to  pass 
all  ordinances  or  requirements  tending  to  pro- 
mote the  public  health,  morals,  security,  com- 
fort, and  welfare  of  the  community.  Such  leg- 
islation is  included  within  the  provision  author- 
izing the  enactment  of  police  regulations.  The 
most  important  of  police  powers  is  that  of  car- 
ing for  the  health  of  the  community,  and  that 
is  inherent  in  a  municipality,  and  may  be  ex- 
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erdsed  whether  expressly  panted  or  not,  be- 
cause the  preserration  of  the  health  of  the 
public  U  iDdispensable  to  the  existence  of  the 
municipal  corporationa."  Oundling  t.  Chicago, 
176  IlL  340,  52  N.  E.  44,  48  L.  B.  A.  23a 

The  case  yna  taken  on  appeal  to  the  United 
States  Supreme  Court,  where  the  judgment 
was  affirmed,  that  court  holding  that  the 
regulation  of  the  sale  of  cigarettes  was  a 
question  for  the  atate  to  determine  for  Itself, 
and  was  not  a  violation  of  any  provision  of 
the  United  States  Constitution.  Gondllng  ▼. 
Chicago,  177  U.  8.  183,  20  Sup.  Ct  633,  44 
li.  Ed.  725. 

A  statute  of  Tennessee  provided  that  the 
sale  of  cigarettes,  cigarette  papers,  or  sub- 
stitutes for  the  same,  or  the  bringing  of 
these  articles  into  the  state  for  the  purpose 
of  selling  or  giving  them  away,  was  a  mis- 
demeanor punishable  by  a  fine  of  $50.  W.  B. 
Austin,  who  purchased  packages  of  cigarettes 
from  a  dealer  In  another  state  and  sold  a 
package  to  a  customer  In  his  place  of  busi- 
ness In  Tennessee,  wais  convicted.  He  con- 
tended that  the  act  was  beyond  the  power  of 
the  state  Legislature  and  violated  the  federal, 
Constitution.  In  treating  the  -question 
whether  cigarettes  as  shipped  in  packages 
were  articles  of  commerce,  subject  to  state 
control  and  prohibition,  the  Supreme  Court 
of  Tennessee  said: 

"Are  cigarettes  legitimate  articles  of  com- 
merce?  We  think  they  are  not,  becanse  wholly 
noxioos  and  deleterious  to  health.  Their  use 
is  always  harmful,  never  beneficiaL  They  pos- 
sess no  virtue,  but  are  inherently  bad,  and 
bad  only.  They  find  no  true  commendation  for 
merit  or  usefulness  in  any  sphere.  On  the 
contrary,  they  are  widely  condemned  as  per- 
nicious altogether.  Beyond  question,  their  ev- 
ery tendency  is  towards  the  impairment  of 
physical  health  and  mental  vigor.  There  is  no 
proof  in  the  record  as  to  the  character  of 
dgarettes;  yet  their  character  is  so  well  and 
so  generally,  known  to  be  tiiat  stated  above 
that  the  courts  are  authorized  to  take  judi- 
cial cognisance  of  the  fact.  No  particular  proof 
Is  required  in  regard  to  those  facts  which,  by 
human  observation  and  experience,  have  become 
well  and  generally  known  to  be  true  (Schollen- 
berger  v.  Pennsylvania,  171  TJ.  S.  1  [43  L.  Ed. 
49,  18  Sop.  Ct.  767];  1  Grecnl.  Ev.  J  6;  1 
Whart.  Ev.  J  282;  1  Jones,  Ev.  §{  129,  134; 
Lanfear  v.  Mestier,  18  La.  Ann.  497;  s.  c,  89 
Am.  Dec.  658,  and  note  693:  State  v.  Ooyette, 
11  R.  L  592;  Watson  v.  State,  56  Ala.  168); 
nor  is  it  essential  that  they  shall  have  been 
formally  recorded  .in  written  history  or  science 
to  entitle  courts  to  take  judicial  notice  of  them 
(Bonllemet  v.  State,  28  Ala.  83;  12  Am.  &  E. 
Enc.  of  Law,  199).  It  is  a  part  of  the  history 
of  the  organization  of  the  volunteer  army  in 
the  United  States  during  the  present  year  that 
large  nambers  of  men,  otherwise  capable,  had 
rendered  themselves  unfit  for  service  by  the 
iwe  of  cigarettes,  and  that,  among  the  appli- 
cants who  were  addicted  to  the  use  of  cig- 
arettes, more  were  rejected  by  examining  pbysi- 
eiana  on  account  of  disabilities  thus  caused 


than  for  any  other,  and  perhaps  every  other, 
reason.  It  is  also  a  part- of  the  unwritten  his- 
tory of  the  legislation  in  question  that  it  was 
based  upon  and  brought  to  passage  by  the  firm 
conviction  in  the  minds  of  legislators  and  of  the 
public  that  cigarettes  are  wholly  noxious  and 
deleterious.  The  enactment  was  made  upon 
this  idea,  and  alone  for  the  protection  of  the 
people  of  the  state  from  an  unmitigated  evil." 
Austin  V.  State,  101  Tenn.  563,  48  S.  W.  305, 
60  L.  B.  A.  478,  70  Am.  St.  Rep.  703. 

This  case,  too,  was  appealed  to  the  Su- 
preme 'Court  of  the  United  States,  and,  while 
It  declined  to  take  judicial  notice  that  special 
injury  resulted  from  the  use  of  cigarettes  or 
to  approve  the  opinion  of  the  Tennessee  court 
that  they  are  "InherenHy  bad,  and  bad  only," 
It  did  hold  that  a  restriction  or  prohibition 
of  the  sale  of  cigarettes  enacted  by  a  state 
for  the  protection  of  the  public  health  and 
welfare  Is  within  the  police  power.  In  up- 
holding this  statute  and  affirming  the  Judg- 
ment that  court  said : 

"Cigarettes  do  not  seem  until  recently  to  have 
attracted  the  attention  of  the  public  as  more 
injurious  than  other  forms  of  tobacco;  nor 
are  we  now  prepared  to  take  judicial  notice  of 
any  special  injury  resulting  from  their  use  or 
to  indorse  the  opinion  of  the  Supreme  Court  of 
Tennessee  that  'they  are  inherently  bad,  and 
bad  only.'  At  the  same  time  we  should  be  shut- 
ting our  eyes  to  what  is  constantly  passing  be- 
fore them  were  we  to  affect  an  ignorance  of 
the  fact  that  a  belief  fai  their  deleterious  effects, 
particularly  upon  young  people,  has  become 
very  general,  and  that  communications  are  con- 
stantly finding  their  way  into  the  public  press 
denouncing  their  use  as  fraught  with  great 
danger  to  the  youth  of  both  sexes.  Without 
undertaking  to  affirm  or  deny  their  evil  ef- 
fects, we  think  it  within  the  province  of  the 
Legislature  to  say  how  far  they  may  be  sold, 
or  to  prohibit  their  sale  entirely,  after  they 
have  been  taken  from  the  original  packages  or 
have  left  the  hands  of  the  importer,  provided 
no  discrimination  be  used  as  against  such  as 
are  Imported  from  other  states,  and  there  be 
no  reason  to  doubt  that  the  act  in  question  is 
designed  for  the  protection  of  tiie  public 
health."  Austin  v.  Tennessee,  179  U.  S.  843, 
21  Sup.  Ct  132,  45  L.  Ed.  224. 

While  the  decision  dealt  mainly  with  the 
question  whether  the  prohibition  of  the  sale 
of  cigarettes  shipped  In  packages  from  an- 
other state  was  an  Infringement  of  the  power 
of  Congress  over  commerce.  It  did  hold  that  it 
was  within  the  ^  province  of  the  Legislature 
of  the  state  to  declare  how  far  cigarettes 
may  be  sold  or  to  prohibit  their  sale  entirely 
after  they  have  been  taken  from  original 
packages  and  from  a  part  of  the  mass  of 
tiroperty  within  the  stato.  It  was  hold 
that  It  was  not  unreasonable  for  the  state 
to  declare  under  penalties  that  cigarettes  are 
injurious  to  public  health  and  welfare,  and 
that  such  an  act  did  not  trench  upon  the 
liberty  of  a  citizen  by  preventing  him  from 
carrying  on  a  lawful  business  nor  Infringe 
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any  principle  In  the  Fonrteenth  Amendment 
of  the  federal  Constitution.  Tbese  dedsionB 
practically  determine  adversely  tlie  conten- 
tion of  the  defendant 

The  claim  that  the  dassiflcatlon  or  dla- 
tinction  made  between  cigarettes  and  other 
forma  in  which  tobacco  la  prepared  and 
wrapped  is  without  substantial  merit.  It  is 
competent  for  the  state  to  determine  for  it- 
self the  extent  to  whidi  it  will  go  in  the 
restriction  or  prohibition  of  the  sale  or  use 
of  that  which  is  deleterious  to  public  health 
or  morals.  It  determined  that  the  sale  of 
cigarettes  was  a  greater  menace  to  the  health 
and  welfare  of  the  peoi^e  than  would  be  the 
sale  or  use  of  tobacco  in  other  forms,  and 
further  that  the  sale  of  tobacco  to  minors  en- 
dangered the  public  health  and  safety  more 
than  would  a  sale  to  adults.  It  was  within 
the  province  of  the  Lieglslature  to  determine 
what  kinds  of  tobacco  lead  to  the  most  hurt- 
ful results,  and  further  that  the  use  of  to- 
bacco was  more  hurtful  to  minors  than  to 
adults.  We  think  there  was  sufficient  ground 
for  the  classification  that  was  made.  The 
lieglslature  is  not  required  to  cover  all  evils 
of  a  like  character  in  a  single  act.  The  fact 
that  it  has  placed  one  of  them  under  the  ban 
of  the  law  without  condemning  others  does 
not  impair  the  validity  of  the  act  In  Cottlng 
V.  Kansas  City  Stockyards  Co.,  183  U.  S.  Ill, 
22  Sup.  Ct  43,  46  L.  Ed.  82,  the  Supreme 
Court  in  speaking  of  the  classifications,  aald : 

"It  may  often  happen  that  acme  dasses  ars 
subjected  to  regulations,  and  some  indlvidnala 
are  burdened  with  obligations,  which  do  not 
rest  upon  other  classes  or  other  individuals  not 
rimilarly  situated.  License  taxes  are  imposed 
upon  certain  classes  of  business,  while  others 
are  exempt  It  would  practically  defeat  legis- 
lation if  it  was  laid  down  as  a  rule  that  a  stat- 
ute was  necessarily  adjudged  invalid  if  it  did 
not  bring  all  within  its  scope  or  subject  all  to 
the  same  burdens.  It  would  strip  the  Legisla- 
ture of  its  inherent  power  to  determine  gener- 
ally what  is  for  the  general  interests,  which  is- 
terests  may  often  be  promoted  by  regulations 
affecting  one  dass  which  do  not  aSect  another— 
certain  burdens  imposed  on  one  wliich  do  not 
rest  on  another." 

In  the  exercise  of  the  police  power  the 
Legislature  may  proceed  step  by  step,  con- 
demning that  which  It  deems  to  be  the 
greatest  menace  to  the  health  and  welfare  of 
the  people,  leaving  further  regulation  and 
prohibition  for  future  consideration.  One 
who  baa  violated  snch  a  prohibition  haa  no 


ground  for  objecting  that  others  escape 
punishment  who  have  done  acts  which  might 
Iiave  been  prohibited  and  punished.  The 
Leglslatare  has  drawn  the  line  in  good  faith 
l>etween  the  different  forms  of  tobacco  and 
the  classes  to  whom  sales  may  be  made,  and 
this,  we  think,  has  been  done  without  violat- 
ing the  constitutional  rights  of  the.  defend- 
ant State  V.  Olson,  26  N.  D.  304,  144  N.  W. 
661,  L.  B.  A.  1918B,  97S.  While  the  statute 
prohibits  the  sale  or  keeping  for  sale  of  to- 
bacco to  minors  or  of  tobacco  and  materials 
connected  with  the  smoking  of  tobacco,  that 
part  of  the  act  is  not  within  the  charges 
made  against  the  defendant  and  la  therefore 
not  involved  in  the  case. 

[2-#]  There  is  a  further  contention  tliat  the 
provision  making  the  possession  of  cigarette 
materials  prima  fade  evidence  of  a  violation 
of  the  act  Is  a  denial  of  due  process  of  law. 
It  is  competent  for  the  Legislature  to  make 
proof' of  one  fact  prima  fade  evidence  of 
another  fact  essential  to  the  guilt  of  the 
accused,  where  the  fact  presumed  haa  a  fair 
relation  to  or  some  natural  connection  with 
the  fact  to  be  proven.  State  v.  Sheppard,  64 
Kan.  461,  67  Pac.  870;  12  C.  J.  1205.  The 
term  "prima  fttde  evidence"  carries  the  in- 
ference that  such  evidence  may  be  rebutted 
and  overcome,  and,  notwithstanding  the  rule, 
an  accused  has  the  opportunity  to  submit  his 
evidence  and  make  a  full  defense.  The  ver- 
dict must  rest  upon  all  the  evidence  which 
must  establish  his  guilt  beyond  a  reasonable 
doubt  There  is  a  natural  connection  be- 
tween the  possession  of  the  prohibited  arti- 
des  and  the  sale  of  them,  and  also  of  the 
keeping  of  them  for  sale  or  free  distribution. 
The  direct  evidence  abundantly  sustained  the 
charges  upon  which  the  defendant  was  con- 
victed, and  the  instruction  calling  the  at- 
tention of  the  Jury  to  the  the  statutory  rule 
of  evidence  did  not  trench  upon  his  consti- 
tutional rights. 

There  is  nothing  substantial  in  the  objec- 
tion that  the  court  refused  to  require  the 
county  attorney  to  elect  upon  which  sales  he 
would  rdy  for  a  conviction.  The  information 
charged  spedflc  sales  to  particular  persona, 
and  there  was  nothing  in  the  evidence  to 
hamper  or  mislead  the  defendant  or  to  make 
an  dectlon  necessary. 

Neither  is  there  any  ground  for  the  con- 
tention that  the  evidence  does  not  sustain 
the  conviction  under  the  thirteenth  count 

Judgment  affirmed. 

AU  the  Justices  concurring. 
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BLACKBURN  v.  COFFEYVILLE  VITRI< 
FIEO  BRICK  &  TILE  CO.    (N*.  23063.) 

(Sapreme  Oonrt  of  Kanaas.    Nor.  9, 1920.) 

fBvtUbu$  iy  tt«  CenrlJ 

1.  Matter  and  tervaat  «=s>405(4)  —  Evidence 
keld  to  show  disease  resultino  from  Injury 
arising  out  ef  and  In  coarse  of  employment 
wHhln  Compensation  Act. 

The  evidence  in  a  workman's  compensation 
case  is  considered,  and  held  sufficient  to  sustain 
a  findins  that  a  (Usease  from  wiiicfa  the  appel- 
lee auJfers  vaa  the  result  of  an  injury  arising 
oat  of  and  in  the  coarse  of  his  employment 

2.  Master  and  tervaat  «=3376 (2)— Injury  afl- 
gravatlng  disease  Jnstlfled  award  under  Com- 
peasatlMi  Act. 

Following  Monson  t.  Battelle,  102  Kan. 
208, 170  Pae.  801,  and  OUUland  t.  Cement  Co., 
104  Kan.  771,  180  Pac.  793,  it  is  held  that  if, 
by  weakening  reidstance  or  otherwise,  an  ac- 
cident so  contributes  to  or  influences  the  prog- 
ress of  an  existing  disease  as  to  cause  a  dis- 
aldlity,  it  is  sufficient  to  Justify  an  award  un- 
der the  Workmen's  Compensation  Act. 

3.  Maatar  and  sonrant  ^s>A\9Vt,  New  VoL  7A 
K0y>No.  Serle»-lnoonsisteney  In  findings  in 
warkniMi's  oompensatlon  ease  oxplalaabia  by 
erraneons  charge  not  complained  «(. 

In  a  workman's  eompensation  caae  there 
was  evidence  to  sustain  a  finding  tliat  the  plain- 
tilTa  injury  contributed  to  and  aggravated  the 
disease  of  multiple  sclerosis  from  which  it  is 
conceded  he  suffered.  The  jury  found  tliat  the 
plaintiff's  injury  had  precipitated  or  contribut- 
ed to  the  development  of  his  present  condition, 
and  also  that  it  was  fidly  responsible  for  that 
condition.  Held,  that  any  inconsistency  in  these 
findings  is  explained  by'  an  error  (not  com- 
plained of  by  either  party)  in  the  giving  of  an 
instraction  which  charged  that  the  plaintiff  was 
not  entitled  to  recover  for  an  aggravation  of  a 
disease  he  may  have  bad  prior  to  receiving  the 
injury,  and  further  held  that  the  error  should 
be  disregarded  and  the  general  findings  and 
judgment  upheld. 

4.  Matter  and  aarvaat  «=940l  —  Petition  In 
uwrkmen's  eompensation  case  hold  unobjeo- 
tionablo. 

Ordinarily  the  issues  in  a  compensation  case 
ara  simple,  and,  except  for  certain  facts  wliich 
the  statute  makes  essential,  the  pleadings  are 
of  little  importance.  Where  the  petition  charg- 
es incapacity  resulting  from  an  accident,  the 
employer  may  not  unreasonably  be  expected 
to  meet  evidence  showing  that  as  a  result  of 
the  accident  a  disease  from  wUch  the  plaintiff 
already  suffered  was  aggravated,  causing  partial 
or  total  incapacity. 

Appeal  from  District  Court,  Montgomery 
Connty. 

Claim  by  I/eroy  Blackburn  against  the  Cof- 
feyvOIe  Vltrlfled  Brick  &  TUe  Company  mi- 
der  the  Workmen's  Compensation  Act    Judg- 
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moit  for  plaintiff,  and  defendant  appeals. 

Affirmed. 

Ziegler,  Jackson  &  Btcben,  of  Coffeyville, 
for  appellant 
Chas.  D.  Ise,  of  CoffeyrUle,  for  appellee. 

PORTER,  J.  The  principal  question  to  be 
determined  by  defendant's  appeal  is  wheth- 
er in  an  action  under  the  Workmen's  Com- 
pensation Act  (Laws  1011,  c.  218,  as  amend- 
ed by  Laws  1913,  a  216^  the  Judgment  is 
sustained  by  evidence  which  established  the 
fact  that  a  disease  from  which  the  appellee 
suffers  was  caused  by  an  injury  arising  out 
of  and  in  the  course  of  his  employment 

[I]  At  the  time  of  his  injury  plaintiff  was 
a  young  man  19  years  of  age.  His  evidence 
tended  to  show  that  previous  to  the  injury 
he  was  an  able-bodied  man  who  had  been 
worldng  as  a  common  laborer  for  about  two 
years  at  construction  work  pouring  concrete, 
hauling  pipe,  and  digging  ditches,  and  that 
he  had  shown  no  indications  of  the  disease 
from  which  he  now  suffers.  While  attempt- 
ing to  start  a  gas  engine,  his  foot  was  caught 
In  the  crank  case,  lacerating  his  foot  and  In 
attempting  to  release  himself  he  fell  baCk- 
vrard  Into  a  box  of  trash  and  pieces  of  old 
iron;  that  ho  lay  there  in  a  faint  from  a 
half  to  three-quarters  of  an  hour,  and  wh»i 
he  got  up  he  could  not  stand  on  his  left  foot ; 
that  shortly  after  his  injury  he  felt  a  se- 
vere pain  in  his  neck  and  back ;  that  he  had 
fits  of  shaking  and  trembling,  and  lost  the 
use  of  his  limbs  so  that  he  walked  with 
ciTitcbes.  At  the  trial,  which  occurred  about 
two  years  after  his  injury,  it  was  conceded 
that  he  was  suffering  with  multiple  sclerosis, 
which,  according  to  the  medical  testimony,  is 
a  hardening  of  many  areas  of  the  brain  and 
spinal  cord  which  have  become  Infected  by 
some  organism  or  poison  tiiat  causes  a  dead- 
ening of  the  cells,  from  which  they  never  re- 
cover for  the  reason  that  they  hare  no  blood 
vessels  to  nourish  them.  It  seems  to  be  con- 
ceded tlut  multiple  sclerosis  is  due  to  a  re- 
action of  nerve  centers  to  infection.  When 
the  nerve  center  hardens  or  becomes  destroy- 
ed It  fails  to  function;  that  is,  to  carry 
along  the  Impulses  from  the  brain.  The  au- 
thorities agree  that  there  are  various  causes 
which  produce  the  disease.  Some  state  that 
acute  infection  may  cause  it  or  that  it  may 
come  from  measles,  scarlet  fever,  smallpox, 
whooping  cough,  and  other  infectious  dis- 
eases. Heredity  is  given  as  one  of  the  most 
frequent  causes,  and  many  of  the  authorl- 
tles  mention  traumatic  injuries,  although 
some  of  the  modem  ones  do  not  refer  to  that 
as  a  cause,  ^e  testimony  of  the  physicians 
was  based  upon  knowledge  gained  by  con- 
sulting authorities,  rather  than  from  person- 
al acquaintance  with  the  disease.  The  prin- 
cipal conflict  in  the  testimony  of  the  physi- 
cians called  by  the  plaintiff,  and  those  who 
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testlfled  for  the  defendant  arose  over  the 
question  whether  multiple  sclerosis  could 
develop  from  a  traumatic  injury  immediately 
after  such  Injury.  One  physician  who  testi- 
fied for  the  defendant  gave  his  opinion  that 
plaintHTs  injury  was  absolutely  independent 
of  and  had  nothing  to  do  with  the  disease. 
He  thought  that  anything  that  would  excite 
a  patrent  who  had  the  disease  in  the  earlier 
stages  would  exaggerate  the  symptoms,  but 
would  not  of  Itself  cause  the  disease  to  t>e- 
come  permanently  worse.  Another  physician 
who  testified  for  the  defendant  gave  infec- 
tion as  the  cause  of  multiple  sclerosis,  and, 
in  Ills  opinion,  no  injury  would  produce  the 
disease;  It  was  due  to  bacterial  infection, 
and  in  multiple  sclerosis  it  would  take  from 
thriee  to  fourteen  years,  in  his  judgment,  be- 
fore the  symptoms  were  developed.  He  did 
not  think  it  could  occur  in  less  than  a  couple 
of  years.  It  was  his  opinion  that  the  plaln- 
tifl  "will  not  recover  from  the  disease."  On 
cross-ezftminatios  he  said  It  was  possible 
that  the  injury  to  the  plalntlfF  brought  on  the 
nervousness  and  jerking  sooner  than  it  would 
otherwise  have  developed. 

Dr.  Balrd,  a  regular  practicing  physician, 
who  had  known  the  plalntifT's  family  five  or 
six  years,  and  had  treated  him  for  multiple 
sclerosis,  wais  a  witness  for  the  plaintUT.  He 
named  acute  infections,  scarlet  fever, 
measles,  and  other  infectious  diseases  as  ree- 
ogfnlsed  causes  of  multiple  sclerosis,  and 
stated  that  the  authorities  he  had  consulted 
give  traumatic  injuries  as  one,  but  Indicate 
that  in  50  per  cent  of  the  cases  it  was  im- 
possible to  determine  the  cause,  that  heredi- 
ty was  a  freguent  cause,  and  that  there  had 
been  Instances  where  there  had  been  as  many 
as  six  or  seven  members  of  the  same  family 
suffering  with  the  disease.  To  a  hypothetical 
question  asked  foe  the  purpose  of  getting  his 
opinion  upon  whether  the  disease  from  which 
the  plaintiff  suffers  could  have  been  caused 
by  Ills  injury,  he  answered,  "I  would  say  that 
it  was  contributory."  He  explained  his  an- 
swer to  mean  that  this  disease  might  have 
been  latent  in  the  system  prior  to  the  injury, 
In  which  case  "the  Injury  may  have  been  the 
last  straw  that  caused  the  disease  to  blaze 
up  at  that  time,"  but  the  witness  could  not 
say  that  it  was  absolutely  the  cause  of  It, 
for  the  reason  that.  If  the  disease  were 
present  in  the  system,  it  was  only  a  question 
of  time  untU  it  would  assert  ItseU. 

In  their  findings  the  jury  said  that  the 
plaintiff  was  totally  Incapacitated  for  work 
as  a  result  of  an  Injury  received  by  him  in 
the  course  of  his  employment,  and  that  this 
total  incapacity  continued  and  will  continue 
for  life;  that  plaintiff  was  not  afflicted  with 
the  disease  of  multiple  sclerosis  at  or  prior  to 
the  time  of  his  Injury.  They  also  found  that 
his  injury  did  precipitate  or  contribute  to 
the  development  of  his  present  condition,  and 
that  it  waa  "fully  responsible"  therefor.   The 


amount  of  compensaUon  awarded  him  was 

The  principal  ccmtentlon  is  that  there  was 
no  testimony  to  sustain  the  findings  and 
judgment.  It  is  insisted  that  the  strongest 
testimony  any  witness  gave  was  that  the  dis- 
ease might  have  been  caused  by  the  injury 
or  that  the  injury  might  have  aggravated  it. 
We  have  already  quoted  testimony  of  Dr 
Balrd,  who  gave  his  opinion  that  the  injury 
was  contributory,  although  he  would  not 
say  that  it  was  aiwsolutely  the  cause  of  it, 
and  the  admission  of  a  physician  called  by 
the  defen<[ant  that  In  his  opinion  It  was  pos- 
sible that  the  Injury  brought  on  the  nervous- 
ness and  jerking  sooner  than  It  would  other- 
wise have  developed.  In  addition.  Dr.  Fite 
gave  his  opinion  that  the  plaintiff's  condition 
was  due  to  an  injury  or  shock  which  un- 
doubtedly aggravated  and  may  have  been  the 
absolute  cause  of  the  disease.  We  think 
there  was  sufficient  evidence  to  sustain  the 
finding. 

[I]  While  there  is  no  complaint  by  either 
sidp  with  respect  to  Instructions,  it  appears 
that  the  court  instructed  the  jury  that  plain- 
tiff could  not  recover  for  an  aggravatlcMi  of 
any  disease  he  may  have  had  prior  to  re- 
ceiving the  injury.  The  Instruction  was  er- 
roneous but  was  favorable  to  the  defendant. 
See  Monson  v.  Battelle,  -102  Kan.  208,  212, 
170  Pac.  801,  and  the  authorities  cited  in  the 
the  opinion  Including  the  following: 

"The  coqrts  very  generally  hold  that,  if  an 
existing  disease  is  aggravated  by  accident  or 
injury,  compensation  must  be  paid  for  the  re- 
sulting injury.  Note  L.  B.  A.  1817D,  106.  See, 
also,  Id.  pp.  129,  130." 

It  was  ruled  in  tlie  ayllabUB  of  the  Battle 
Case  as  follows: 

"The  evidence  in  an  action  under  the  com- 
pensation statute  held  to  support  a  finding  that 
the  plaintiff  was  injured  on  the  premises  where 
he  was  employed,  by  having  to  wade  through 
flood  water  which  had  overflowed  the  defei^- 
ant's  car  works;  an  old  wonnd  on  his  foot  be- 
ing thereby  infected,  requiring  an  amputatian.'' 
Paragraph  8. 

In  Oilliland  v.  Cement  Co.,  104  Kaa.  771. 
180  Paa  793,  it  is  said  in  ^e  opinion: 

"The  defendant  insists  that  the  workman  died 
of  disease;  that  is,  the  injury  did  not  arise  ont 
of  the  employment.  The  question  was  one  of 
fact,  and  should  have  been  submitted  to  the 
jury.  It  is  not  material  that  the  workman's 
blood  vessels  were  weakened  by  disease,  or 
that  be  was  predisposed  to  hemorrhage  because, 
for  example,  he  bad  breathed  the  dnst  of  the 
sacUag  department  for  three  years.  The  stat- 
ute establishes  no  standard  of  health  for  work- 
men entitling  them  or  their  dependents  to  com- 
pensation, and  if  the  added  tatitot  of  physical 
exertion  in  the  employment  were  required  to 
effect  Uie  lesion,  and  did  so,  the  injnry  arose 
out  of  the  employment."  Page  778  of  10ft 
Kan.,  page  796  of  180  Pac, 
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To  the  aame  effect,  see  Peoria  Terminal 
Co.  T.  Indus.  Board,  279  111.  852,  116  N.  B. 
461,  vberb  It  was  said  In  the  opinion: 

"Bren  where  a  workman  dies  from  a  pre- 
existiiig  disease,  if  the  disease  18  aggravated  or 
accelerated  onder  certain  circnmstances  which 
can  be  said  to  be  accidental,  his  death  results 
from  injury  ^  accident."  (Page  356  of  279 
111.,  at  page  C52  of  116  N.  &) 

Also  see  Harts  v.  Hartford  Faience  Co.,  90 
Conn.  639,  97  Atl.  1020;  where  it  was  held 
that: 

"Whatever  predisposing  physical  condition 
may  exist,  if  the  employment  is  the  immediate 
occasion  of  the  injury,  it  arises  out  of  the  em- 
ployment because  it  develops  within  it."  Fag« 
643  of  90  Conn.,  page  1022  of  97  AU. 

It  has  been  held  that  "If,  by  weakening  re- 
slstanoe  or  otherwise,  an  accident  so  lnflu> 
ences  the  progress  of  an  existing  disease  as 
to  cause  death  or  dlsabrilty,"  It  Is  sufficient 
to  Justl^  an  award  under  the  Workmen's 
Compensation  Act.  Mailman's  Case,  118  M& 
172,  lOe  Atl.  606. 

In  Madden's  Case,  22JZ  Mass.  487,  HI  N. 
E.  379,  L.  B.  A.  1916DV  1000,  a  workman 
"with  an  already  Impaired  heart  suffered  fur- 
ther Injury  therein  through  the.  muscular 
exertion"  required  by  her  work,  and  it  was 
held  that  she  could  recover  compensation  not 
only  for  that  part  of  the  Injury  resulting 
directly  from  the  work,  but  for  that  follow- 
ing directly  from  the  previous  defective  con- 
dition of  her  heart 

Some  cases  are  cited  to  the  contrary  in 
the  defendant's  brief.  Others  cited  go  no  fur- 
ther than  to  hold  that  a  disease  which  arises 
In  the  course  of  employment,  'with  nothing 
more,  is  not  within  the  act;  that  is,  it  must 
result  from  an  injury;  there  must  be  an  ac- 
cident arising  out  of  and  In  the  course  of  the 
employment '  It  is  true  that  under  our  com- 
pensation law  a  workman  may  not  recover 
compensation  for  an  incapacity  resulting 
merely  from  a  disease,  although  the  disease 
developed  bx  and  was  caused  by  the  nature 
and  conditions  of  his  employment.  It  Is 
only  where  be  has  sustained  some  accidental 
Injury,  arising  out  of  and  In  the  course  of 
bis  employment,  which  aggravates  a  disease 
and  thereby  causes  incapacity,  that  he  may 
recover  compensation.  This  distinction  Is 
recognized  in  the  cases  dted  supra  and  In 
some  of  those  dted  In  defendant's  brief. 

[S,  4]  It  Is  probable  that  the  erroneous  In- 
struction led  to  what  seems  an  Inconsistency 
In  the  flndlngs.  The  jury  had  heard  the  con- 
fflcting  opinions  of  the  expert  witnesses  with 
respect  to  the  possibility  of  this  disease 
dnvdoplng  immediately  after  suCta  an  Inju- 
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ry ;  they  were  Instructed  that  the  plaiAtlff 
could  not  recover  for  an  aggravation  of  a 
disease  he  may  have  had  prior  to  receiving 
his  Injury.  In  atCempting  to  steer  between 
the  two  theories  they  gave  an  affirmative  an- 
swer to  the  question  whether  plaintlfTs  In- 
Jury  did  "precipitate  or  contrlbutfe"'  to  the 
development  of  hia  present  condition.  To 
another  question,  "To  what  extent  did  such 
Injury  contribute  to  the  development  of  the 
plaintiff's  condition?"  they  answered,  "TuUy 
responsible."  The  record  is  silent  upon  the 
matter,  but  presumably  Instruction  No.  5,  to 
the  effect  that  plaintiff  could  not  redover  for 
an  aggravation  of  a  disease  he  may  have 
had  prior  to  his  Injury,  was  given  at  th,e 
request'  of  the  defendant.  As  we  have  seen, 
it  was  wrong,  and,  moreover,  prejudicial  to 
plaintiff's  case.  It  can  hardly  be  said,  In 
view  of  all  the  circumstances,  that  there  is 
any  substantial  inconsistency  in  the  findings, 
Eudi,  at  least,  as  would  warrant  the  order- 
ing of  another  trial.  The  facts  seem  to  have 
been  quite  fully  developed.  The  character  .of 
plaintiff*?  disease  Is  conceded.  The  extent 
of  his  incapacity  is  pot  controverted,  al- 
thqugh  the  defendant  upon  a  mistaken  the: 
ory,  dalma  that, it  should  not  be  held  liable 
for  con4>ensation  for  total  Incapacity.  The 
conflict  in  the  evidence  over  the  question 
whether  the  injury  aggravated  a  latent  dis- 
ease of  the  plaintiff  has  been  reeolved  against 
the  defendant ;  and  the  finding  that  the  in- 
jury wds  "fully  responsll^le"  for  plaintiff's 
present  Condition  may  "be  regarded  as  a  cor- 
rect statement  of  a  legal  principle  properl;^ 
applied  in. compensation  cases,  rathw  than  a 
statement  of  a  fact  to  be  established  by  evl- 
denoe. 

We.  find  nothing  substantial  in  the  oom- 
piaint'that  defendant  was  prejudiced  because 
the  petition  charged  generally  that  the  Inca- 
pacity resulted  from  the  Injury  and  because 
the  petition  made  no  dalm  that  the  Injury 
ag^rravated  a  pre-existing  disease.  In  the 
ordinary  compensation  case  the  Issues  are  in- 
tended to  be  simple,  and,  except  for  certain 
facts  which  the  statute  makes  essential,  the 
pleadings  are  of  little  importance.  Where 
the  petition  charges  incapadty  resulting 
from  an  acddent  the  employer  may  not  un- 
reasonably' be  expected  to  meet  evidence 
showing  that  as  a  result  of  the  acddent  a 
disease  from  which  the  ■  plaintiff  already 
suffered  was  aggravated,  causing  partial  or 
total  incapadty  for  work.  Probably  at  the 
time  the  petition  In  this  case  was  drawn  nei- 
ther the  plaintiff  nor  his  attorneys  knew  of 
such  a  disease  as  multiple  sclerosis.  We  dia- 
cover  no  error  Iq  the  record,  and  the  Judg- 
moit  is  afiBrmed. 

AU  the  Justices  concurring. 
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STATE  V.  BAILEY.    (No.  22740.) 

(Supreme  Onirt  of  Eansat.    Not.  6,  1920.) 

(BvUalu*  bv  tU  0<mrt.) 

1.  HomMde  «S932— Statute  as  to  manslaugh- 
ter Inoludee  death  from  negligent  operation 
of  Instrumentality  Invented  after  enactment. 

The  operation  of  the  statate  pnniehiiig  as 
manslaughter  the  involuntary  killing  of  an- 
other by  means  of  the  culpable  negligence  of 
the  offender  extends  to  a  case  where  death  re- 
sults from  the  negligent  operation  of  an  in- 
strumentality invented  subsequent  to  the  en- 
actment. 

2.  Munlolpal  oorporatlons  «=>703(4)  —  Statnte 
linlting  speed  within  polloe  power. 

A  statute,  limiting  the  speed  of  automo- 
biles on  dty  streets  to  12  miles  an  hoar,  is 
within  the  police  power  of  the  state. 

3.  Indictment  and  information  «=»73(l)— Man- 
slaughter  conviction  not  set  aside  because  In- 
formation  contained  allegation  that  act  was 
Willful. 

A  conviction  of  manslaughter  in  the  fourth 
degree,  alleged  to  have  been  committed  by  the 
defendant's  running  into  the  person  killed  while 
driving  an  automobile,  at  an  unlawful  speed, 
will  not  be  set  aside  because  of  the  overruling 
of  a  motion  to  quash  the  information  for  re- 
pugnancy, based  on  the  ground  that  it  con- 
tained an  allegation  that  the  act  was  willful, 
as  well  as  that  it  was  the  result  of  negligence. 

Ai^eal  from  District  Court,  Cherokee 
Comity.  ' 

Charles  E.  Bailey  was  convicted  of  man- 
Slani^ter  in  the  fourth  degree,  and  he  ap- 
peals.   Affirmed. 

McNeil  &  Armstrong,  of  Columbus,  and 
E.  B.  Morgan,  of  Oalena,  for  appellant. 

Skidmore,  Skldmore  &  Skidmore,  of  Colum- 
bus, Bicbard  3.  Hopkins,  Atty.  Qen.,  Don  H. 
EUeman,  of  Columbus,  and  L.  M.  Besler,  of 
Oalena,  for  the  State. 

MASON,  X  Charles  E.  Bailey  was  con- 
victed of  manslaughter  in  the  fourth  degree, 
and  appeals  on  the  ground  that  the  informa- 
tion was  defective,  and  that  his  motions  to 
quash  it,  to  deny  the  admission  of  evidence 
thereunder,  and  in  arrest  of  Judgment  should 
have  been  sustained. 

The  information  was  drawn  In  three  counts ; 
but,  as  the  third  contained  substantially 
everything  that  was  in  the  other  two,  it  alone 
need  be  considered.  Omitting  the  formal 
portions  it  charged  that—; 

The  defendant  did  "unlawfully,  feloniously, 
willfully,  knowingly,  negligently  and  with  cul- 
pable negligence  run,  drive,  operate  and  man- 
age a  certain  motor  vehicle,  to  wit,  an  Overland 
90  automobile'  on  East  Moline  street  within 
the  city  of  Weir,  In  said  county  and  state  at 
a  rate  of  speed  greater  than  12  miles  an  hour, 


and  at  a  rate  of  speed  greater  than  is  reason- 
able and  proper  having  regard  for  the  traffic 
and  use  of  the  road  and  condition  of  the  road 
and  at  a  rate  of  speed  such  as  to  endanger  the 
life  and  limb  of  any  person  then  and  there  be- 
ing, and  he,  the  said  Charles  B.  Bailey,  then 
and  there  operating  the  said  automobile  »» 
aforesaid,  did  then  and  there  unlawfully,  will- 
fully, knowingly,  negligently,  feloniously  and 
with  culpable  negligence,  run  against,  upon, 
and  over  one  Geraldine  Bansom,  then  and  there 
being,  whereby  the  said  Oeraldine  Bansom  was 
then  and  there  thrown  with  great  force  and 
violence  upon  the  ground,  and  divers  mortal 
wounds,  bruises,  and  contusions  then  and  there 
and  thereby  Inflicted  upon  the  head  and  body 
of  her,  the  said  Oeraldine  Ransom,  of  which 
mortal  wounds,  bruises,  and  contusions  the 
said  Oeraldine  Bansom  then  and  there  died, 
the  death  of  her,  the  said  Oeraldine  Bansom,  as 
aforesaid,  then  and  there  being  caused  by  the 
act,  procurement,  and  culpable  negligence  of 
him,  the  said  Charles  E.  Bailey,  as  aforesaid." 

The  conviction  was  bad  under  the  section 
of  the  statate  reading  as  follows: 

"Every  other  killing  of  a  human  being,  by 
the  act,  procurement  or  cnl];>able  negligence  of 
another,  whidi  would  be  manslaughter  at  the 
common  law,  and  which  is  not  excusable  or 
Justifiable,  or  is  not  declared  in  this  article  to 
be  manslaughter  in  some  other  degree,  shall  be 
deemed  manslaughter  in  the  fourth  degree." 
Oen.  Stat.  1916,  |  338a 

Involuntary  manslant^ter  at  the  common 
law  Is  thus  defined : 

"Involuntary  manslaughter  is  the  kiUlng  of 
another  without  malice  and  unintentionally, 
but  in  doing  some  unlawful  act  not  amounting 
to  a  felony  nor  naturally  tending  to  cause  death 
or  great  bodily  harm,  or  in  negligently  doing 
some  act  lawful  in  itself,  or  by  the  negligent 
omission  to  perform  a  legal  duty."   21  C^c  760. 

The  information  did  not  charge  man- 
slaughter in  the  first  degree  under  section 
3373,  because  that  requires  a  killing  that 
would  be  murder  at  the  common  law,  which 
would  involve  malice  aforethought  (21  Cyc. 
7(@),  which  was  not  alleged. 

[1]  L  In  behalf  of  the  defendant  it  is 
urged  that  at  the  time  of  the  enactment  of 
the  section  quoted  neither  the  automobile 
nor  the  automobile  law  was  in  existence,  and 
that  the  Legislature  could  not  then  have  had 
in  mind  a  i)ollce  regulation,  making  it  a 
misdemeanor  to  drive  such  a  vehicle  faster 
than  at  a  specified  rate.  The  Legislature 
defined  the  offense  in  general  terms,  and 
there  was  no  necessity  that  it  should  have 
had  in  contemplation  at  the  time  all  the  ways 
In  which  the  -conditions  of  the  definition 
might  be  met 

[2]  2.  It  is  also  urged  that  the  statute 
limiting  the  speed  of  automobiles  within  a 
city  or  village  to  12  miles  an  hour  (Laws 
1017,  c.  74,  {  6)  is  invalid,  because  it  is 
practically   prohibitory    of   their   use,   and 
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ther^ore  vloIatiTe  of  the  IVmrteenth  Amend- 
ment to  the  federal  Conatltatlon.  It  Is  dear- 
ly within  the  province  of  the  Legislature  to 
regnlate .  the  speed  of  Tehlclea'  upon  public 
highways,  and  It  certainly  cannot  be  said 
that  a  limit  of  12  miles  an  hour  as  applied 
to  dty  streets  is  so  low  as  to  be  beyond  the 
police  power  of  the  state.  The  proposition 
Is  so  obvloTis  as  not  to  reaulre  discussion  or 
the  -  citation  of  authorities.  Decisions  In 
point)  however,  are  not  lacking.  Berry  on 
Antomoblles  (2d  Ed.)  I  38;  Huddy  on  Auto- 
mobiles (6th  Ed.)  Si  230,  729. 

[3]  3.  The  prlndpal  ground  upon  which  a 
reversal  Is  asked  Is  that  the  Information 
should  have  been  quashed  because  Its  state- 
ments are  Inconsistent  with  each  other.  In 
that  it  alleges  that  the  killing  was  inten- 
tional, and  also  that  it  was  due  to  the  de- 
fendant's negligence — that  it  charges  In  the 
same  count  both  voluntary  and  Involuntary 
manslaughter.  The  suggestion  that  an  in- 
tentional killing  is  charged  grows  out  of  the 
use  of  the  words  "willfully"  and  "knowingly" 
in  the  information.  These  terms  are  applied, 
however,  to  the  defendant's  driving  the  auto- 
mobile at  an  unlawful  sjjeed,  or  at  the  most 
to  his  so  guiding  It  that  it  struck  the  person 
who  was  fatally  injured.  A  fair  reading  of 
the  Information  does  not  warrant  the  condu- 
sion  tliat  the  defendant  was  charged  with  a 
purpose  to  kill.  But  even  if  that  were  the 
case,  the  allegation  of  intentional  killing 
could  be  rejected  as  immaterial.  It  would 
not  without  further  addition  cause  the  In- 
formation to  cliarge  manslaughter  under  any 
other  section  than  that  quoted,  or  form  a 
material  part  of  a  charge  imder  that  section, 
because  to  constitute  voluntary  manslaughter 
at  the  common  law  the  killing  must  have 
been  in  a  sudden  heat  of  passion.  21  Cy& 
736.  No  Information  may  be  quashed  "for 
any  surplusage  or  repugnant  allegation, 
when  there  is  suffldent  matter  alleged  to  in- 
dicate the  crime  and  i)erson  dtarged."  Gen. 
Stat  1916,  f  8024,  subd.  6.  There  is  no  diffi- 
culty in  understanding  from  the  Information 
the  character  of  the  acta  complained  of. 

The  defendant  places  mudi  reliance  upon 
State  T.  Lockwood,  119  Mo.  463,  24  S.  W. 
1015.  There  an  indictment  for  manslaughter 
by  shooting  was  quashed  for  repugnancy 
because  it  alleged  that  the  killing  was  done 
wUlfnlly,  and  also  that  it  was  done  with 
culpable  negligence.  While  entertaining  the 
greatest  respect  for  the  Supreme  Court  of 
Missouri,  we  have  heretofore  dedlned  to 
follow  its  lead  ia  the  application  of  the  crim- 
inal law  (State  v.  Hlndiman,  74  Kan.  419, 
87  Pac.  186),  even  with  respect  to  the  in- 
terpretation of  a  statute  borrowed  from  that 
state  (State  v.  Campbell,  78  Kan.  688,  85 
Fae  784,  9  L.  B.  A.  [N.  S.]  533,  9  Ann.  Cas. 
1208). 

However,  the  Missonri  case  referred  to 
came  up  In  such  a  way  that  it  might  well  be 


governed  by  different  prlndples  from  those 
here  involved.  There  the  trial  .court  sustain- 
ed the  motion  to  quash,  and  the  Supreme 
C!ourt  affirmed  the  ruling.  The  decision  in 
its  practical  effect  merely  required  the  prose- 
cution to  procure  a  new  indictment,  electing 
therein  to  stand  upon  one  or  the  other  of  the 
inconsistent  theories.  Here  the  defendant 
has  been  convicted  of  manslaughter  in  the 
fourth  degree,  upon  a  charge  of  which  an 
intent  to  kill  forms  no  essential  part,  even 
if  it  is  to  be  read  into  the  information.  He 
could  have  suffered  no  possible  prejudice 
from  the  insertion  of  the  word  "vdllfnlly," 
irrespective  of  the  correctness  of  the  ruling 
complained  of.  Just  as  a  reversal  should 
not  be  ordered  because  of  the  giving  of  an 
erroneous  instruction  concerning  a  higher 
degree  of  the  offense  than  that  of  wlilch  a 
defendant  has  been  convicted  (17  C.  J.  348), 
or  because  of  error  in  overruling  a  motion  to 
quash  a  different  count  from  that  on  which 
conviction  was  had  (17  G.  J.  285),  there  is 
no  occasion  for  setting  aside  the  Judgment  by 
reason  of  repugnancy  resulting  from  the 
presence  of  allegations  appropriate  to  a 
graver  offense  than  that  on  which  the  verdict 
of  guilty  was  based. ' 

The  Judgment  Is  affirmed. 

All  the  Justices  concurrlnc 


ABEL  V.  HOUNSOM.    (No. 


OOT  Kan.  741) 
22966.) 


(Supreme  Court  of  Kansas.    Nov.  24,  1920.) 

Dissenting  opinion. 

For  former  opinion,  see  182  Pac.  884. 

POBTBR,  J.  (dlssentinsd.  The  petition 
contained  no  reference  to  appointment  or 
authority  or  agency,  but  was  the  usual  peti- 
tion In  an  acticm  to  recover  a  commission 
for  services  in  finding  a  purchaser  for  de- 
fendant's lands.  The  answer  was  a  general 
denial,  unverified. 

In  stating  his  case  to  the  Jury,  counsel 
for  defendant  (appellant)  said,  in  substance, 
that  the  evidence  would  show  that  plaintiff 
had  nothing  to  do  with  making  the  sale; 
that  defendant  "nevor  at  any  time  employ- 
ed" plaintiff  "as  his  agent  or  otherwise  to 
find  a  purchaser;  •  •  •  never  agreed,  nor 
was  asked  to  agree,  to  pay  him  a  commis- 
sion until  after  the  sale  was  made";  and 
conduded  his  remarks  with  the  usual  state- 
ment that  "under  the  evidence  as  It  will  be 
brought  before  you,  we  expect  the'  verdict 
to  be  for  the  defendant"  Thereupon  counsel 
for  plaintiff  said: 

"After  bearing  the  statement  *  *  *  I 
think  posribly  that  under  the  pleadings 
*  *  *  the  employment  as  an  agent  is  admit- 
ted.   There  is  no  denial  under  oath." 
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After  some  dbicusslon,  coTmsel  for  defend- 
ant  asked  leave  to  verify  the  answer,  whldi 
the  trial  court  denied,  and  the  employment 
of  plaintiff  by  defendant  was  considered  on 
the  trial  as  having  been  admitted  by  the 
failure  to  verify  the  answer,  resulting  In  a 
verdict  and  Judgment  for  the  plaintiff. 

The  petition  not  having  alleged  agency  or 
authority,  the  cause  of  action  stated  was 
no  different  than  If  the  allegation  had  been 
that  defendant  agreed  to  pay  plaintiff  a  com- 
mission, provided  plaintiff  furnished  him 
with  Informatian  that  would  enable  him  to 
find  a  purchaser,  and  that  plaintiff  had  dnly 
performed.  As  against  a  tUrd  party  who 
Claims  to  have  dealt  with  an  alleged  agent, 
the  Code  requires  the  person  sought  to  be 
charged  as  principal  to  give  notice  by  veri- 
fied denial  of  his  Intoition  to  question  such 
agency  or  authority.  But  the  purpose  of 
the  provision  Is  to  afford  protection  to  third 
parties  against  the  denial  of  one  that  he  had 
appointed  or  authorized  another  to  act  for 
him  when  sought  to  be  bound  by  the  other's 
declaration  or  acts.  No  third  person  raises 
the  question  of  agency  here,  or  authority  or 
appointment,  and  the  law  of  agency  has  no 
more  to  do  with  the  case  than  If  plaintiff 
has  sued  to  recover  for  any  of  the  services 
rendered  under  a  contract,  express  or  Im- 
plied, by  which  he  was  to  be  paid  for  his 
services. 

I  think,  too,  tliat  after  the  court  had  made 
the  ruling  heading  that  the  Issues  were  en- 
larged by  the  statement  of  defendant's  coun- 
sel, and  tliat  the  question  of  agency  was  in- 
volved, it  was  an  abuse  of  discretion  to  re- 
fuse permission  to  verify  tbe  answer.  St 
Louis  &  S.  F.  Ry.  Co.  v.  Dudgeon,  28  Kan. 
•283,  *285;  Mortgage  Co.  v.  Lash,  60  Kan. 
141,  56  Pac.  846;  Gates  v.  OU  Co.,  105  Ean. 
46, 181  Pac.  670. 


(107  Kan.  «48) 

ORAPP  V.  NATIONAL  LIBERTY  INS.  CO. 
at  al.     (No.  22831.) 

(Sapreme  Court  of  Kansas.    Nov.  6,  1920.) 

(Byllahu4  iy  the  Court.} 

1.  iMsranea  «=»574( I)— Appraisement  sndar 
fire  policy  held  not  binding  on  Insured,  where 
part  of  property  omitted. 

An  appiaisement  made  under  a  policy  of 
fire  iDsurance  to  ascertain  the  amount  of  dam- 
age to  the  property  caused  by  fire  is  not  bind- 
ing on  the  asaored,  where  the  appraisers  fail- 
ed to  ascertain  the  damage  to  all  the  property 
covered  by  the  policy  and  described  in  the  con- 
tract submitting  the  matter  to  them. 

2.  Insnranoe  «=>3I9(I)  —  Policy  on  building 
while  "occupied  as  dwelling  house"  held  to 
apply  to  Ice  cream  parior. 

Applying  the  principle  that  "contracts  of 
insurance  are  to  be  construed,  where  construc- 


tion is  permissible,,  most  strongly  against  the 
Insurer  and  in  favor  of  the  insared"  (Insurance 
Co.  V.  MiUing  Co.,  69  Kan.  114,  76  Pac.  423) 
to  the  words  "only  while  occapied  as  a  dwell- 
ing house,"  contained  in  a  fire  insurance  policy, 
it  is  held  that  liability  under  the  policy  at- 
taches to  a  building  described  therein  that  Is 
used  as  a  dwelling  house  although  the  building 
is  also  used  "as  an  ice  cream  parlor  in  a  mea- 
ger way." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Occupied 
as  Dwelling  House.] 

3.  Insurance  «=>i4l(l),  399— Right  to  avoid 
poiloy  for  discrimination  in  rates  and  for 
change  of  use  held  waived  by  Insurer. 
The  right  to  avoid  a  policy  of  fire  insur- 
ance on  account  of  alleged  discrimination  In 
the  rate  at  which  the  insurance  was  written, 
or  on  account  of  the  use  made  of  a  part  of 
the  bnilding  insured,  is  waived  by  an  offer  to 
pay  and  a  tender  of  the  amount  of  a  fire  loss 
ascertained  by  appraisers  appointed  by  con- 
tract between  the  insured  and  the  insurer,  and 
by  an  answer  pleading  that  appraisement  and 
offer  to  pay  and  tender  of  payment  as  a  de- 
fense in  an  action  by  the  insured  on  the  pol- 
icy, and  by  a  tender  of  that  amount  into  court 
for  the  use  and  benefit  of  the  insured. 

Appeal  from  District  Court,  Atchison 
(younty. 

Action  by  M.  H.  Oraff  against  the  National 
Liberty  Insurance  Company  and  another. 
Judgment  for  idaintifl,  and  upoQ  her  death 
the  Judgment  was  revived  In  the  names  of 
Daisy  D.  Holbrook  and  others,  as  survlTlng 
heirs,  and  the  insucance  company  appeals. 
Affirmed. 

Waggoner,  Cbailiss  &  Brown,  of  Atchison, 
for  appellants. 

C-  J.  Conl<m  and  C.  D.  Walker,  both  of 
Atchison,  for  appellee. 

MABSHALL,  J.  The  appellees  recovered 
Judgment  against  ttie  National  Liberty  Insur- 
ance Company  on  a  policy  of  fire  Insurance. 
The  Insurance  company  appeals. 

It  wrote  a  policy  of  insurance  for  $14200  on 
"a  1%-story,  shingled  roof,  frame  bnlldlns 
and  additions  thereto  adjoining  and  com- 
municating, only  while  occupied  as  a  dwell- 
ing house,"  knovm  and  described  as  1118 
North  Seventb  street,  Atchison,  Kan.  The 
premium  paid  was  $8.40  for  a  three-year  pol- 
icy, a  rate  of  70  cents  on  each  $100  fOr  that 
period.  That  was  the  rat<;  on  residence  prop- 
erty. The  rate  on  business  property  was 
much  higher.    The  policy  provided  that: 

"No  agent  of  this  company  has  authority  to 
grant  insurance  under  this  policy  upon  any 
property  other  than  dwellings  and  their  con- 
tents, outbuildings  and  their  contents,  private 
stables  or  bams  or  their  contents,  located  in 
and  adjacent  to  cities  and  villages,  and  it  is  ex- 
pressly agreed  that  tliis  policy  shall  be  void  if 
it  purport  to  be  insurance  upon  any  other  prop- 
erty or  class  of  property." 
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It  aeems  fbat  fhe  policy,  in  case  of  lire, 
also  provided  that  appraisers  should  be  ap- 
pointed to  ascertain  the  amount  of  loss,  tt 
Qie  parties  to  the  policy  could  not  agree  con- 
cerning that  amount. 

The  bnildlng,  or  buildings,  at  tbe  place 
described  consisted  of  a  1^-story  dwelling 
boose  and  of  a  one-story  addition  thereto, 
used  as  a  dwelling  house  and  as  an  loe  cream 
parlor.  A  Are  occurred,  and  both  the  dwell- 
ing bouse  and  tbe  addition  thereto  were  dam- 
aged. Each,  at  the  time  of  the  fire,  was 
occupied  as  a  dwelling  house,  and  hud  been 
to  occupied  for  a  number  of  years  prior  there- 
to. A  written  agreement  that  certain  parties 
should  estimate  the  loss  watf  entered  into. 
That  agreement  read: 

"This  agreement,  made'  and  entered  into  by 
and  between  M.  H.  Graff,  of  the  first  part,  and 
the  insurance  company  or  companies,  whose 
name  or  names  are  signed  hereto,  of  the  second 
part,  witnesseth,  that  Ira  C.  Hammond  and 
Frank  D.  Pelletier  shall  appraise  and  estimate 
tbe  loss  npon  the  property  damaged  and  de- 
stroyed by  the  fire  of  February  12;  1918,  as 
specified  below:  Provided,  that  the  said  ap- 
praisers shall  first  select  a  competent  and  dis- 
interested umpire,  who  shall  act  with  them  in 
matters  of  difFerence  only.  The  award  of  said 
appraisers,  or  any  two  of  them,  made  in  writ- 
ing, in  accordance  with  this  agreement,  shall  be 
binding  upon  both  parties  to  this  agreement 

"It  is  expressly  understood  that  this  agree- 
ment and  appraisement  is  for  the  purpose  of 
ascertaining  and  fixing  the  amount  of  sound 
value  and  loss  and  damage  only  to  the  property 
hereinafter  described,  and  shall  not  determse, 
waive,  nor  invalidate  any  other  right  or  rights 
of  either  party  to  this  agreement. 

"The  property  on  which  tbe  loss  or  damage 
is  to  be  determined  is  as  follows,  to  wit: 

"$1,200.00,  on  1% -story  shin^e-roof  frame 
building,  and  on  additions  thereto,  adjoining  and 
commnnicating,  only  while  occupied  as  a  dwell-- 
ing  house,  etc.    •    •    • 

"It  is  further  expressly  understood  and  agreed 
that,  in  determining  tbe  loss  or  damage  upon 
the  property  hereinbefore  mentioned,  the  said 
appraisers  are  to  make  an  estimate  of  the  ac- 
tual cash  cost  of  replacing  or  repairing  the 
same,  or  the  actual  cash  value  thereof,  at  and 
immediately  preceding  the  time  of  tbe  fire,  and 
in  cases  of  depreciation  of  the  property  froiu 
use,  age,  condition,  location  or  otherwise,  a 
proper  deduction  shall  be  made  therefor." 

In  tbe  appraisement  under  that  contract  the 
damage  to  the  dwelling  house  was  placed  at 
$205.50.    No  appraisement  was  made  of  the 
damage  to  tbe  addition.    The  insurance  com- 
pany offered  to  pay  tbe  amount  fixed  by  the 
appraisers,    tendered    that   amount   to    the 
plaintiff,  and  refused  to  pay  more.    This  ac- 
tion   was  then  commenced  by  M.  H.  Graff, 
wlxo  recovered  judgment  against  the  Insur- 
ance ctmipauy  for  $660  in  addition  to  the  sum 
awarded  by  fbe  appraisers,  a  total  Judgment 
of  9SBD.60.    Judgment  was  also  rendered  in 
her   favor  for  $100  attorney's  fees.    On  ac- 
ootint  of  a  mortgage  clause  attached  to  the 
policgr.    Judgment  was  rendered  for  $498.25 


in  fSavor  of  defendant  Mary  B.  Baker,  who 
held  a  mortgage  on  the  property.  Special 
questions  were  answered  by  the  Jury  as  fol- 
lows: 

"Q.  1.  Was  the  1^ -story  shingle-roof  frame 
dwelling  at  1118  North  Seventh  street  occupied 
as  a  dwelling  house  only  at  the  time  of  the  fire? 
A.  Yes. 

"Q.  2.  Was  the  one-story  building  or  portion 
of  building  at  1118  North  Seventh  street  used 
as  a  dwelling  house,  and,  in  addition  thereto, 
used  as  an  ice  cream  parlor  or  restaurant, 
where  the  tenant  sold  ice  cream,  pies,  cskes, 
and  fish?    A.  Yes. 

"Q.  3.  Was  the  1^-story  dwelling  house  ad- 
joining to  the  one-story  building  or  portion  of 
building  above  referred  to?     A  Yes. 

"Q.  4.  If  you  answer  question  No.  3  "Yes,' 
then  state  how  such  biiildings  sdjoined.  A. 
Permanently  and  securely  attached. 

"Q.  6.  Did  the  l^-story  dwelling  house  com- 
municate with  the  one-story  or  restaurant  por- 
tion of  the  building  involved  in  this  contro- 
versy?    Ai  Yes. 

"Q.  8.  If  you  answer  question  No.  6  Tes,' 
then  state  how  and  by  what  means  the  two 
buildings  communicated.    A  By  doorway. 

"Q.  7.  Did  the  appraisers,  in  making  the 
award  in  this  case,  visit  the  premises  and  there 
see  the  IV^-storv  dwelling  house  and  tbe  one- 
story  store  bnUaing  or  restaurant,  and  upon  a 
view  of  the  premises  and  ezaminatioa  of  the 
policy  and  the  contract  of  submission  to  arbi- 
trators, decline  and  refuse  to  make  any  award 
covering  the  restaurant  portion  of  said  build- 
ing?   A.  Yes. 

"Q.  9.  If  you  answer  question  No.  2  'Yes,*  or 
in  the  affirmative,  then  state  whether,  under 
the  evidence  and  instructions,  you  find  that  it 
was  used  as  a  d welting  house  only?  A  As  an 
ice  cream  parlor  in  a  meager  way." 

After  Judgment  was  rendered,  M.  H.  Graff 
died,  and  the  Judgment  was  revived  in  the 
name  of  Daisy  D.  Holbrook,  Jennie  B.  Smith, 
and  Urie  Compton,  sole  surviving  heirs  of 
M.  H.  Grair. 

[1]  1.  The  insurance  company  argues  that 
tbe  decision  of  the  appraisers  fixing  the  dam- 
age was  final  and  conclusive  on  all  the  par- 
ties to  this  action.  The  plaintiffs  seek  to 
avoid  the  effect  of  the  appraisement  by  ar^ 
gnlng  tbflt  it  was  not  binding,  because  the 
appraisers  misunderstood  the  terms  of  the 
policy  and  of  the.  contract  for  appraisement, 
and  did  not  appraise  tbe  loss  to  or  damage 
sustained  by  the  addition  to  the  dwelling 
house,  and  because  M.  H.  Graff  bad  do  notice 
of  the  meeting  of  the  appraisers.  The  insur- 
ance company  responds  that  the  question  of 
notice  was  not  presented  by  the  pleadings  nor 
by  the  evidence,  and  is  now  raised  for  the 
first  time.    M.  H.  Graff  testified: 

"I  was  not  present  when  the  arbitration  and 
determination  of  the  amount  of  loss  under  the 
policy  was  had.  The  arbitrator  was  here  and 
back  out  of  town  before  I  knew  it." 

The  policy  and  tbe  agreement  to  appraise 
tbe  loss  covered  the  1^-story  frame  dwelling 
bouse  and  additions  thereto.    A  careful  read- 
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Ing  of  tbe  evidence  abstracted  doea  not  abow 
more  than  one  addition  to  the  dwelling  house. 
The  loss  to  the  addition  was  not  appraised. 
The  language  of  the  policy  and  of  the  con- 
tract of  appraisement  Included  the  addition. 
From  the  evidence  abstracted  the  Jury  was 
warranted  In  finding  that  the  1%-story  build- 
ing adjoined  the  one-story  addition.  A  con- 
trary finding  could  not  well  have  been  made 
under  the  evidence,  although  the  means  of 
communication  between  the  addition  and  the 
main  part  of  the  building  bad  been  nailed  up 
for  a  while  previous  to  the  fire.  Each  part 
of  tbe  building  had  for  some  time  been  oc- 
cupied as  a  residence  by  a  family,  and  while 
so  occupied  the  door  communicating  between 
tbe  two  parts  had  been  naUed  up.  Tbe  de- 
fendant pleaded  that  the  policy  would  be 
void,  If  It  were  construed  to  cover  tbe  addf- 
tion  to  tbe  dwelling  house,  for  the  reason  that 
It  was  used  as  a  business  property.  If  this 
allegation  In  the  answer  were  true,  it  might 
have  avoided  the  policy;  but  that  fact  did 
not  justify  the  appraisers  in  omitting  to  ap- 
praise the  damage  to  the  addition. 

In  Edwards  v.  Hartshorn,  72  Kan.  19,  82 
Pac.  520,  1  L.  B.  A.  (N.  S.)  1050,  a  case  that 
arose  over  a  final  estimate  made  by  an  engi- 
neer on  construction  work,  where  the  contract 
provided  that  his  estimate  should  be  final, 
this  was  said: 

"Of  course,  if  there  were  fraud,  gross  mis- 
take, or  the  failure  to  exercise  an  honest  Judg- 
ment by  tbe  umpire,  bis  estimate  or  award 
would  not  be  binding."  72  Kan.  24,  82  Pac  522, 
1  L.  R.  A.  (N.  S.)  1060. 

The  discussion  In  Atchison  v.  RacklUfe,  78 
Kan.  320,  96  Pac.  477,  supports  the  rule  de- 
clared in  Edwards  v.  Hartshorn.  Tbe  follow- 
ing was  said  In  Swisher  v.  Dunn,  89  Kan. 
412,  131  Pac.  571,  45  L.  R.  A.  (N.  S.)  810: 

,  "The  award  of  arbitrators  is  not  binding, 
where  it  is  the  result  of  misapprehension  on 
their  part  of  the  meaning  of  the  language  used 
in  defining  the  matter  submitted  to  their  deci- 
sion."   SyL  sec.  4. 

Badi  side  has  cited  and  quoted  from  Corpus 
Juris;  we  quote  one  paragraph  from  that 
work: 

"A  party  may,  even  at  common  law,  set  np, 
in  defense  to  an  action  on  an  award,  any  mat> 
ter  which  shows  that  the  arbitrator  has  not 
pursued  his  authority,  either  in  not  determin- 
ing some  matter  brought  before  him  which 
he  ought  to  determine,  or  in  determining  some 
matter  which  he  had  no  authority  to  determine. 
The  ground  on  which  these  cases  stand  is,  not 
that  the  award  is  bad  for  misbehavior  of  tbe 
arbitrator,  but  that  there  is  no  award  within 
the  terms  of  the  submission."    6  C.  J.  138. 

This  rule  was  followed  in  Clark  v.  Golt,  1 
Kan.  App.  345,  41  Paa  214,  where  this  lan- 
guage was  used: 

"In  defense  of  an  action  on  an  award,  or 
for  not  performing  an  award,  the  defendant 


may  avail  himself  of  any  material  error  or  de- 
fect apparent  upon  the  face  of  the  award*,  such 
as  excess  of  power  by  the  arbitrators,  or  defect 
of  execution  of  power,  as  by  omitting  to  con- 
sider a  matter  submitted."    SyL 

Tbe  defendant  argues  this  question  as 
though  the  contract  for  the  appraisement  of 
the  loss  were  a  submission  to  arbitration  of 
the  whole  controversy  between  the  plalntUT 
and  the  defmdant.  The  contract  does  not 
bear  that  Interpretatitm.  By  it  the  apprais- 
ers were  to  estimate  tbe  loss  or  damage 
on  tbe  dwelling  house  and  on  the  addition  to 
It.  The  contract  contained  the  words  "only 
while  occupied  as  a  dwelling  house."  These 
words  appear  to  have  been  copied  from  tbe 
policy.  It  does  not  appear  from  the  con- 
tract that  it  was  intended  by  the  parties 
thereto  to  submit  to  the  appraisers  the 
power  to  determine  whether  the  proiwrty 
was  occupied  as  a  dwelling  house  or  not  On 
its  face  tbe  contract  submitted  to  the  ap- 
praisers but  one  question,  the  loss  or  damage 
to  the  dwelling  house  and  to  the  additions 
thereto. 

Cbandos  and  Another  v.  American  Fire  Ins. 
Co.  of  Philadelphia,  84  Wis.  184,  54  N.  W. 
390,  19  L.  R.  A.  321,  is  cited  by  the  defend- 
ant The  first  paragraph  of  tbe  syllabus 
reads: 

"The  decision  of  arbitrators  or  appraisers, 
chosen  pursuant  to  an  insurance  policy  to  de- 
termine the  amonnt  of  a  loss,  as  to  what  partic- 
ular articles  or  items  of  property  are  embraced 
within  the  general  description  of  the  property 
insured,  is  final  and  conclusive."     SyL  see.  1. 

In  that  case  the  Insured  made  a  schedule 
of  the  insured  property  as  claimed  by  him, 
but  omitted  to  describe  part  of  it  The  part 
omitted  was  not  appraised.  In  tbe  present 
case  all  the  property  was  described,  but  the 
appraisers  did  .not  ascertain  the  damage  to 
all  of  It  The  plaintiff  had  no  opportunity  to 
call  the  attention  of  the  appraisers  to  tbe 
mistake  being  made  by  them,  as  the  appraise- 
ment was  made  without  notice  to  her  of  the 
time  of  making  it,  and  was  completed  before 
she  knew  anything  about  it  The  appraise- 
ment was  not  conclusive  on  the  plalntltf. 

[2]  2.  The  Insurance  company  seeks  to  put 
an  Interpretation  on  the  words  "only  while 
occupied  as  a  dwelling  house"  that  does  not 
accord  with  their  meaning.  Written  in  other 
language  these  words  would  say  that  the  pot- 
icy  covered  tbe  building  "during  tbe  time  it 
is  occupied  as  a  dwelling  house."  Tbe  mean- 
ing the  company  seeks  to  give  to  tbe  words 
used  is  that  the  policy  sball  attach  "while 
the  building  is  occupied  exclusively  as  a 
dwelling  house."  That  is  not  the  meaning  of 
the  language  used. 

"Contracts  of  insurance  are  to  be  construed, 
where  construction  is  permissible,  most  strong- 
ly against  the  insurer  and  in  favor  of  the  in- 
sured." Insurance  Co.  v.  Milling  Co.,  69  Kan. 
114,  76  Pac.  423,  SyL  sec.  1. 
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nils  rule  has  been  applied  by  this  cotirt  in 
•everal  Instances.  Fire  Association  t.  Taylor, 
70  E^an.  392,  91  Fac.  1070 ;  Bank  t.  Insurance 
Go..  91  Kan.  18,  137  Pa&  78,  49  Ia  R.  A.  (N. 
S.)  972;  Packing  Co.  T.  Insurance  Co.,  94 
Kan.  630,  634,  146  Pac.  1175.  The  court  has 
made  a  somewhat  diligent  search  for  cases 
that  are  in  some  degree  parallel  to  the  pres- 
ent one.  In  Thomas  v.  Commercial  Union 
Assor.  Co.,  162  Mass.  29,  87  N.  E.  672,  44  Am. 
St  Rep.  323,  Bowditcb  t.  Norwich  Union 
Fire  Ina  Co.,  193  Mass.  666,  79  N.  B.  788, 
Sarsfleld  v.  Metropolitan  Insurance  Co.,  42 
How.  Prac.  (N.  T.)  97,  and  Dougherty  v. 
Greenwich  Ins.  Co.,  64  N.  J.  Law,  716,  42 
Atl.  485,  46  AtL  1099,  the  uses  to  which  the 
buildings  were  put  were  primarily  for  busi- 
ness purposes,  and  the  use  of  the  buildings  as 
dwelllngB  was  entirely  secondary.  Applying 
to  the  language  "only  whUe  occupied  as  a 
dwelling  house"  the  rule  followed  in  this 
state.  It  must  be  held  that  the  policy  could 
not  be  avoided  by  the  limited  use  of  the  one- 
story  part  of  the  building  as  an  ice  cream 
parlor. 

[3]  8.  Another  proposition  argued  is  that 
the  court  committed  error  in  refusing  to  give 
certain  requested  instructions  concerning  the 
discrimination  in  rates  in  favor  of  the  insur- 
ed, tf  the  policy  be  held  to  cover  the  entire 
property.  The  Insurance  company  argues  that 
aecticm  5369  of  the  General  SUtutes  of  1916 
prohibits  discrimination,  and  that  the  policy, 
tf  It  covered  the  business  property,  was  void 
for  the  reason  that  It  Insured  that  property 
for  less  than  the  regular  rate.  The  company 
also  argues  that  the  policy  was  rendered  void 
by  reason  of  a  part  of  the  property  being 
used  for  business  purposes.  The  insurance 
company  pleaded  the  appraisement,  its  offer 
to  pay  to  the  plaintiff  the  amount  of  damage 
that  the  appraisers  fixed  for  the  l^-story 
part  of  the  property,  and  its  tender  of  that 
amount  to  her;  it  tendered  that  sum  into 
court  for  the  benefit  of  the  plaintiff,  and 
asked  that  judgment  be  rendered  in  her  favor 
for  that  amount  This  brings  the  present  ac- 
tion within  the  rule  of  Wildey  v.  Sheppard, 
61  Kan.  351,  60  Pac.  661,  47  I*  R.  A.  660, 
wbere  this  court  said: 

"The  contention  that  Sheppard  voluntarily  ex- 
posed UmseU  to  unnecessary  danger,  and  is 
therefore  not  entitled  to  recover,  as  well  as 
some  claims  of  a  general  nature  which  go  to 
the  right  to  recover  anything,  are  not  avail- 
able to  the  company.  In  its  answer  it  alleged 
that  after  investigation  by  an  agent  and  ad- 
juster of  the  company,  an  offer  was  made  to 
the  plaintiff  as  a  payment  of  his  daim.  The 
offer,  with  the  averment  of  the  same  in  the 
pleading,  practically  acknowledges  a  right  of  re- 
covery in  Sheppard,  and  leaves  open  for  con- 
sideration only  the  question  of  the  amonnt  for 
wblch  the  company  is  liable."  61  Kan.  365,  69 
Pae.  662,  47  L.  R.  A.  660. 


O^ie   company   admitted   Its   liability   for 
$206.50.    The  offer  to  pay  that  amount  was 
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not  an  offer  to  compromise.  The  tender  and 
the  answer  stated  a  direct  liability  for  the 
loss  to  the  1%-story  part  of  the  building,  but 
it  denied  liability  for  the  loss  to  the  remain- 
der of  the  building.  If  the  policy  could  have 
been  avoided  as  to  part  of  the  property,  it 
could  have  been  avoided  as  to  the  whole  of 
it.  If  payment  under  the  policy  could  have 
been  avoided  on  account  of  the  rate  of  insur- 
ance that  had  been  paid,  or  on  account  of  the 
use  of  part  of  the  property,  the  admission  of 
liability  as  to  part  of  the  property  waived 
the  right  to  avoid  the  policy  on  account  of 
the  rate  of  insurance,  and  on  account  of  the 
use  of  the  property. 

Other  matters  are  presented.  Some  of 
them  have  their  foundation  in  the  things 
that  have  been  discussed;  the  others  do  not 
seem  to  be  of  suffldoit  Importance  to  war- 
rant further  discussion.  They  have  been  ex- 
amined, and  no  reversible  «rror  Is  found  In 
them. 

The  judgment  is  affirmed. 

All  the  Justices  concurrinc 


(107  Kan.  737) 
BROWN  V.  POTTECK,  City  Clerk. 
(No.  23247.) 

(Supreme  Court  of  Kansas.    Nov.  6,  1920.) 

(ByUaUu  by  ih«  Court.) 

Elections  «=3i46  —  Statatory  power  for  with- 
drawal of  oandldate  nominated   at  primary 
and  for  filling  vacanoy  held  not  to  exist 
The  statute  concerning  the  election  of  mu- 
nicipal officers  in  cities  of  the  first  class  which 
have  adopted  the  commission  form  of  govern- 
ment makes  no  provision  for  the  withdrawal' of 
a  candidate  nominated  at  the  primary,  nor  for 
the  filling  of  a  vacancy  in  the  list  of  nominees 
occurring  between  the  primary  and  the  elec- 
tion. 

Original  proceedings  In  mandamus  by 
Ralph  P.  Brown  against  Carl  Potteck,  City 
Clerk  of  Coffeyville,  to  require  him  to  sub- 
stitute plaintiff's  name  for  that  of  another 
as  nominee  for  mayor  on  the  printed  bal- 
lots.   Writ  denied. 

A.  R.  Lamb  and  Clement  A.  Reed,  both  of 
Coffeyville,  for  plaintiff. 

Dallas  W.  Knapp,  of  Coffeyville,  for  de- 
fendant 

MASON,  X  CoffeyviUe  Is  a  dty  of  the 
first  class,  having  less  than  18,000  popula- 
tion, which  has  adopted  the  commission  form 
of  government.  At  the  primary  election  held 
August  3,  1920,  for  the  nomination  of  city 
officers,  George  R.  Snelllng  received  the  high- 
est vote  for  mayor,  and  he  and  the  person 
having  the  next  highest  vote  became  the 
nonrinees  to  be  votea  tor  at  the  election  to 
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be  held  November  2.  On  October  12  Snell- 
Ing  undertook  to  cause  hia  name,  to  be  with- 
drawn by  filing  with  the  dty  clerk  a  request 
to  that  effect.  Petitions  were  then  presented 
to  the  clerk,  one  of  them  being  signed  by 
more  than  a  third  of  the  persons  who  had 
voted  for  Snelllng  at  the  primary,  asking 
that  the  name  of  Ralph  P.  Brown  be  substi- 
tuted for  that  of  Snelllng  on  the  ballot  about 
to  be  printed.  The  clerk,  being  unable  to 
find  any  warrant  In  the  statute  for  such 
action,  declined  to  omit  the  name  of  Snelllng 
or  to  insert  tliat  of  Brown,  and  In  order  to 
determine  the  matter  Brown  brought  this 
action  against  the  clerk  asking  an  order  re- 
quiring it. 

The  primary  election  in  dties  having  the 
commission  form  of  government  is  conducted 
upon  a  different  basis  from  any  other.  Party 
politics  has  no  part  in  it.  It  is  an  elimina- 
tion contest  in  which  the  two  candidates  hav- 
ing the  highest  vote  for  each  office  become 
the  nominees  between  whom  the  voters  make 
choice  at  the  election.  The  provisions  con- 
cerning such  an  election  in  cities  of  the  first 
class  are  made  in  the  act  relating  to  com- 
mission form  of  government  in  such  cities 
(Oen.  Stat  1916,  i  1468),  and  contain  no 
reference  to  the  withdrawal  of  a  candidate 
or  the  filling  of  a  vacancy.  The  section  Just 
dted  has  a  provision,  however,  that  the  gen- 
eral primary  law  (Gen.  Stat.  1915,  c.  33,  art 
4)  shall  govern  the  conduct  of  the  city  pri- 
mary so  far  as  applicable,  and  the  general 
primary  law  refers  to  the  statutes  concern- 
ing elections,  making  them  applicable  to  pri- 
maries where  no  inconsistency  would  result 
(Oen.  Stat  1916,  S418S). 

The  Australian  Ballot  Law  provides  for 
the.  withdrawal  of  a  person  who  has  been 
nominated  for  an  office  (Cten.  Stat  1915,  i 
4202)  and  for  the  filling  of  a  vacancy  caused 
in  that  or  any  other  way  "by  the  political 
party  or  the  persons  making  the  original 
nominations"  (Gen.  Stat  1915,  S  4203).  The 
provision  regarding  the  political  party  ob- 
viously could  not  apply  to  an  election  con- 
ducted on  a  nonpartisan  basis.  That  regard- 
ing the  persons  who  made  the  original  nomi- 
nations plainly  refers  to  the  independent 
nominations  made,  by  certificates  signed  by 
a  certain  percentage  of  the  electors.  Gen. 
Stat  1916,  i  4199.  It  would  be  manifesUy 
impracticable  to  apply  that  provision  in  the 
case  of  a  person  nominated  by  votes  cast  at 
a  secret  ballot  owing  to  the  Impossibility  of 
identifying  the  individuals  who  had  voted  for 
him,  in  the  absence  of  some  statutory  meth- 
od. The  recall  amendment  to  the  Constlta- 
tlon  (Gen.  Stat  1915,  i  193)  recognizes  this 
difficulty  and  meets  It  by  accepting  the 
certificate  of  the  signer  of  a  petition  for  re- 
call that  he  voted  for  the  officer  sou^t  to 
be  recalled  as  establishing  that  fact  The 
primary  election  law  as  originally  adopted 
(Laws  of  1908,  c.  64)  required  a  blank  ticket 


(containing  only  ,the  titles  of  Ijbe  ofllcers  to 
be  voted  for)  to  be  provided  ini  addition  to 
the  tickets  of  the  several  political  parties 
(section  10),  and  directed  the  canvassing 
boards  to  "name  the  ^person  receiving  the 
highest  number  of  votes  ca^upon  the  blank 
ticket  for  each  office  as  the  nonpartisan  nomi- 
nee for  such  office"  (section  13,  subd.  6).  It 
may  be  doubled  whether  these  provisions 
were  ever  of  any  practical  effect,  because  ths 
section  first  dted  required  the  voter  to  call 
.for  and  use  a  party  ticket  At  all  events 
they  are  no  longer  of  any  force,  for  all  refer- 
ence to  the  blaqk  ballot  was  omitted  in  the 
revision  of  section  10  in  1915  (Gen.  Stat 
1915,  g  4183),  and,  although  saction  13  has 
not  been  expressly  amended  (Geo,  Stat  1915, 
§  4180,  sobd.  6),  the  portion  .thereat  inferred 
to  is  necessarily  inoperative  becanse  of  that 
omission.  Whether  or  not  under  Qie  original 
law  a  i>er8on  named  by  a  canvmaslns  board 
as  a  nonpartisan  nominee  'might  have  with- 
drawn, yind,  if  so,  whether  his  place  could 
IiaTe  been  filled,  need  not  be  considered,  as 
the  question  cannot  arise  under  the  stattite 
now  existing. 

We  do  not  think  that  frmh  the  langnage 
used  ad  intention  can  be  attributed  to  the 
Legislature  to  make  the  provlslMis  of  the 
Australian  Ballot  Law  for  vrlthdrawal  and 
for  the  filling  of  vacancies  applicable  to  elec- 
tions held  in  dtles  of  the  first  class  nnder 
the  commission  form  of  govemtaient  act.  It 
will  be  Aoted  that  that  act  makes  the  general 
law  applicable  only  with  regard  to  "The  con- 
duct of  said  primary" ;  there  being  no  refer- 
ence to  steps  subsequent  thereto,  and  no  such 
general  adoption  of  the  provisions  of  other 
statutes  as  is  inserted  tn  the  primary  law. 
Nor  does  this  act  contain  such  a  j^ovlsion  as 
is  found  in  that  relating  to  the  commission 
form  of  government  in  dtles  of  the  second 
dass,  making  the  general  election  and  primary 
laws  applicable  to  elections  held  thereunder. 
Gen.  Stat  1916,  i  1833.  It  cannot  be  assum- 
ed that  It  was  through  oversight  that  no 
provision  for  the  withdrawal  of  nominees  or 
the  filling  of  vacandes  was  made  in  the 
original  legislation  by  which  the  nonpartisan 
form  of  dection  was  adopted  for  dtles  of  the 
first  dass  operating  under  the  commission 
form  of  government  That  method  of  sdect- 
Ing  officers  for  sudi  dtles  was  instituted  in 
1909  (Laws  1909,  c.  74,  I  2 ;  Gen.  Stat  1916. 
8  1468),  and  as  the  law  stood  from  then  until 
1915  in  all  cases  only  eight  days  dapsed 
between  the  primary  and  the  dection  (the 
dected  officers  assuming  thdr  duties  practi- 
cally at  once),  and  it  may  well  have  been 
thouc^t  that  that  period  was  so  short  that 
withdrawals  ought  not  to  be  allowed,  be- 
cause the  plan  of  sdectlon  imposed  by  the 
statute  would  thereby  be  changed,  and  that 
deaths  of  candidates  during  the  interval 
would  be  too  infrequent  to  make  legislation 
on  the  subject  desirable.    In  1916  munldpal 


Digitized  by 


Google 


Kan.)  STATE  y 

(i>t 

primaries  and  elections  in  cities  of  the  first 
class  havlDS  less  than  18,000  inliabltants 
were  required  to  be  held  on  the  days  of  the 
Btate  primary  and  election,  in  Augnst  and 
November,  the  persons  elected  to  take  office 
In  January.  Gen.  Stat.  1915,  i  1471.  This 
so  greatly  extended  the  time  between  the 
elimination  contest  and  the  final  choice  that 
the  Insertion  in  the  new  law  of  some  provi- 
sion regarding  vacancies  might  have  been 
regarded  as  desirable  if  attention  had  been 
directed  to  the  subject,  but,  the  purpose  of 
the  change  being  doubtless  merely  to  save  the 
expense  of  a  spring  election,  it  was  not  sur- 
prising that  this  phase  of  the  matter  should 
have  been  overlooked. 

For  these  reasons,  the  writ  baa  been  de- 
nied. 

All  the  Justices  concurring. 


(tn  Kuu  608) 
STATE  ex  ral.  HOPKINS,  Atty.  Qaa,  v. 
FOLEY,  Mayor. 

SAME  V.  BOYD,  Polloe  Judge. 

(Nos.  32851,  22652.) 

(Supreme  Court  of  Kansas.     Nov.  8,  1800.) 

(Bvllahu*  hv  (A«  Court.) 

1.  Obo  warraato  «b>58— CommtMloner't  Hid- 
ings of  fact  and  conclusions  of  law  In  pro- 
Mndlnga  In  Snpreme  Court  held  advisory 
■•raiy. 

In  an  action  orlginatbig  in  this  eonrt,  when 
a  spetial  commissioner  Is  appointed  to  take  th« 
testimony  and  to  make  findings  of  fact  and  con- 
elusions  «f  law,  the  commissioner's  findings,  if 
exceptions  are  taken  thereto,  are  only  advis- 
ory; and  the  court  itself  must  examine  aU  the 
testimony,  and  determine  for  Itself  the  truth 
of  the  matters  given  in  evidence,  and  the 
weight  and  aignlficanee  to  be  attached  thereto, 
■B  wen  as  to  determine  the  correct  Judgment 
to  be  entered. 

2.  Offloera  «=966— Test  In  ouster  proceedings 
is  good  faith  and  not  technical  freedom  from 
error. 

In  quo  warranto,  where  forfeiture  of  a  pub- 
lie  office  is  demanded  by  the  state  on  charges 
of  willful  misconduct  is  office  or  willful  neg- 
lect of  official  duty,  the  paramount  considera- 
tion  in  scrutinizing  the  acts  of  the  defendant 
officer  is  whether  they  bear  the  distinguish- 
ing characteristics  of  genuine  good  faith,  not 
whether  those  acts  are  technically  free  from 
error  when  viewed  under  rigid  and  critical  scru- 
tiny. 

8.  IMnnlelpal  oorporattons  $=3 156  —  Faets  as 
shown  by  ovldence  Insufficient  to  oust  mayor 
•■d  pollcs  Judge  of  flrst-class  dty. 

The  record  examined,  and  lield,  that  it  does 
not  establish  the  state's  charges  of  willful  mis- 
conduct in  office  or  wUlful  neglect  of  duty  on 
the  part  of  the  defendants. 
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Separate  original  inroceedinga  In  quo  war- 
ranto by  the  State,  on  relation  of  Richard 
J.  Hopkins,  Attorney  Oeneral,  against  P.  T. 
Foley,  Mayor  of  the  City  of  Parsons,  Labette 
county,  and  against  F.  N.  B^d,  Police  Judge 
of  the  City  of  Parsons,  Labette  county,  to 
forfeit  the  offices  of  each  defendant.  Ouster 
denied,  and  Judgment  for  defendant  In  each 
case. 

Richard  J.  Hopkins,  Atty.  Gen.,  J.  K.  Ran- 
kin, of  Topeko,  and  C.  A.  Matson,  of  Wichita, 
for  plaintiff. 

E.  L.  Burton  and  W.  S^  Hyatt,  both  of 
Parsons,  and  John  J.  Jones,  of  Wichita,  tor 
defendants. 

DAWSON,  J.  These  are  original  proceed- 
ings In  quo  warranto  to  forfeit  the  offices  of 
the  mayor  and  police  Judge  of  the  city  of 
Parsons. 

The  state  charged  Mayor  P.  T.  Foley  with 
willful  misconduct  In  office  and  neglect  of 
duty,  in  that  he  failed  to  notify  the  county 
attorney  of  violations  of  the  prohibitory  law 
of  which  he  had  knowledge,  that  he  sanctloo- 
ed  a  system  of  fines  on  violators  of  that  law 
for  the  mere  purpose  of  raising  revenues  for 
the  dty,  that  he  personally  profited  from 
contracts  awarded  by  the  city  for  official 
dty  printing,  and  that  he  overdrew  his  of- 
ficial salary.  The  first  two  of  these  charges 
were  also  directed  against  Police  Judge  F.  N. 
Boyd. 

The  evidence  to  support  the  charges  against 
these  offldals  was  presented  as  one  case,  so 
far  as  applicable,  before  Hon.  Thomas  Har- 
ley,  of  Lawrence,  especially  commissioned 
by  this  court  with  authority  to  hear  the 
evidence,  and  to  make  findings  of  fact  and 
concluslona  of  law.  Commissioner  Harley's 
findings  In  the  Foley  case  read: 

"Findings  of  Fact. 

"L  That  said  P.  T.  Foley  Is  now,  and  has 
been  ever  since  the  Ist  of  January,  1919,  the 
duly  elected,  qualified,  and  acting  mayor  of  the 
city  of  Parsons,  Labette  county,  Kan.  That 
said  dty  of  Parsons  is  a  dty  of  the  first  dass, 
with  a  population  of  approximately  18,000,  and 
adopted  the  commission  form  of  government  in 
1910. 

"IL  That  the  Parsone  Daily  Bdipse,  of  whldi 
C.  A.  Lamb  is  the  owner,  editor,  and  publiahor, 
was,  on  or  about  the  Ist  day  of  Mardi,  1919, 
made  the  official  dty  paper  of  the  city  of  Par- 
sons, and  has  been  such  official  city  paper  at 
all  times  since  that  date,  and  as  such  official  pa- 
per has  published  all  the  offidal  notices  and  or- 
dinances required  by  law  to  be  published  since 
that  date  in  an  offidal  dty  paper. 

"III.  That  neither  said  defendant  P.  T.  Fo- 
ley nor  the  Foley  Railway  Printing  Company 
has  had  anything  to  do  with  the  printing  of 
Bucb  offidal  publications  as  are  required  to  be 
published  in  an  official  dty  paper,  nor  have 
they,  or  either  of  them,  derived  any  profit  there- 
from. 
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"TV.  That  on  or  about   the  day   of 

Jannary,  1919,  one  F.  W.  Fire,  who  was  the 
city  derk  of  laid  dty,  wag  designated  by  the 
city  as  its  purchasing  agent,  and  since  said 
date  has  made  all  the  contracts  (or  job  print- 
ing for  said  city  of  Parsons. 

"V.  That  said  F.  W.  Frye,  as  said  purchas- 
ing agent  for  said  dty  of  Parsons,  ordered 
from  time  to  time  from  said  C.  A.  Lamb  cer- 
tain forms,  blanks,  and  other  printing,  and  the 
said  G.  A.  Lamb  presented  bills  to  the  dty  of 
Parsons,  Kan.,  for  the  same,  which  bills  were 
allowed  and  warrants  drawn  on  the  treasurer 
in  payment  thereof.  Said  warrants  were  drawn 
to  the  order  of  said  O.  A.  Lamb,  and  with  one 
or  two  exceptions  were  indorsed  by  him  and 
^delivered  to  the  Foley  Railway  Printing  Com- 
'pany  and  by  said  company  credited  on  the  ac- 
count of  the  said  G.  A.  Lamb.  Practically  all 
the  forms,  blanks,  and  job  printing  for  which 
warrants  were  issued  was  done  by  the  Foley 
Railway  Printing  Company,  which  had  been  do- 
ing that  dasB  of  work  for  Mr.  Lamb  for  a  num- 
ber of  years.  That  in  each  instance  the  Foley 
Railway  Printing  Company  charged  the  person- 
al account  of  the  said  O.  A.  Lamb  for  said 
forms,  blanks,  or  job  printing  from  the  dty. 
But  it  was  understood  and  agreed  between  the 
said  G.  A.  Lamb  and  the  said  Foley  Railway 
Printing  Company  that  when  said  C.  A.  Lamb 
paid  his  account  in  full  he  was  to  have  a  dis- 
count on  the  entire  bill  of  15  per  cent.,  the 
same  being  the  estimated  profit  on  the  busi- 
ness. 

"VI.  The  Foley  Railway  Printing  Company 
is  a  corporation  organized  under  the  laws  of 
this  state  with  a  capital  stock  of  $10,000  divid- 
ed into  100  shares  with  a  par  value  of  $100 
each.  Originally  said  P.  T.  Foley  was  the  own- 
er of  96  shares  of  said  stock.  Some  time,  on 
or  about  the  Ist  day  of  January,  1919,  said 
P.  T.  Foley  gave  to  his  wife  all  the  shares  of 
stock  owned  by  him  in  said  printing  company 
and  severed  his  connection  with  said  company 
and  ceased  to  have  or  take  any  interest  in  said 
company,  except  such  an  interest  as  a  husband 
would  naturally  have  or  take  in  a  property  in 
whidt  his  wife  owned  a  controlling  interest. 

"VU.  Said  P.  T.  Foley  was  the  publisher  and 
owner  of  the  Parsons  Republican  between  the 
dates  of  Jannary  1,  1919,  and  October  13, 
1919.  That  between  said  dates  bills  and  dalms 
from  every  source  owned  by  said  Parsons  Re- 
publican were  paid  by  the  Foley  Railway  Print- 
ing Company,  and  an  account  was  kept  in  the 
books  of  said  printing  company,  showing  the 
amount  due  from  said  Parsons  Republican. 
That  during  the  dates  last  mentioned  titere  had 
been  no  payment  made  on  said  account  and  no 
payment  had  been  demanded  by  the  printing 
company  or  tendered  by  Mr.  Foley  to  said 
printing  company. 

"VIII.  Said  P.  T.  Foley,  during  all  the  time 
that  he  has  been  mayor  of  the  dty  of  Parsons, 
has,  together  with  the  'other  officers  of  said 
dty,  vigorously  enforced  all  the  ordinances  of 
said  city,  induding  those  rdating  to  intoxicat- 
ing liquors.  That  daring  the  term  of  office  of 
said  P.  T.  Foley  a  number  of  complaints  were 
filed  in  the  police  court  of  said  dty  in  which 
persons  were  charged  with  illegally  having  in- 
toxicating liquors  in  their  possession,  under 
an  ordinance  passed  by  said  dty  following  what 


,  is  commonly  known  as  our  'bone-dry*  law. 
None  of  said  defendants  were  charged  with  the 
sale  of  intoxicating  liquors.  With  a  few  excep- 
tions, all  of  said  defendants  were  nonresidents 
of  the  state  of  Kansas.  The  said  defendant 
reported  to  the  county  attorney  of  said  county 
of  Labette  all  resident  offenders  who  were 
charged  with  violating  the  'bone-dry'  law  of 
whom  the  defendant  had  knowledge,  giving  to 
said  county  attorney  the  names  of  the  officer 
or  officers  making  the  arrest,  said  report  be- 
ing made  sometimes  over  the  telephone,  some- 
times by  going  in  person  to  the  office  of  the 
county  attorney,  and  at  other  times  by  having 
the  county  attorney  come  to  the  office  of  said 
defendant.  None  of  said  reports  were  in  writ- 
ing. Said  defendant  has  been  advised  by  the 
county  attorney  of  said  county  that  it  was  hia 
opinion  and  the  opinion  of  the  judge  of  the  dis- 
trict court  of  that  county  that  persons  going 
through  the  state  having  intoxicating  liquors  in 
their  possession  were  not  guilty  of  an  offense 
against  the  laws  of  the  state  of  Kansas.  Said 
defendant,  believing  that  to  be  the  law,  talked 
to  the  county  attorney  from  time  to  time  in 
regard  to  the  nonresidents  carrying  liquors 
through  the  state,  and  gave  said  county  attor- 
ney the  names  of  those  parties  of  whom  he,  the 
defendant,  had  knowledge,  and  talked  over  these 
cases  in  an  informal  manner  with  the  county 
attorney. 

"IX.  That  the  said  P.  T.  Foley  was. paid  the 
sum  of  $133.33  per  month  as  salary  as  mayor 
of  the  city  of  Parsons,  from  February  1,  1919, 
to  October  1,  1919.  Prior  to  December  10, 
1918,  the  salary  of  mayor  of  the  dty  of  Par- 
sons was  fixed  at  the  sum  of  $1,200  per  annum, 
payable  monthly.  On  December  9,  1918,  an 
ordinance  was  passed  which  was  published  on 
December  10,  1918,  attempting  to  fix  the  sal- 
ary of  mayor  of  Parsons  at  $1,800  per  annum. 
Section  6  of  said  ordinance  provided  that  said 
ordinance  will  take  effect  after  its  ratification 
by  the  Kansas  Legislature.  That  the  said  P. 
T.  Foley,  shortly  after  assuming  the  duties  of 
mayor  of  the  dty  of  Parsons,  wrote  to  the  At- 
torney General  of  the  state  of  Kansas,  and  to 
the  district  judge  of  Labette  county,  inqairing 
of  them  as  to  the  amount  of  salary  he  was  en- 
titled to  draw  as  mayor.  He  then  consulted 
with  the  dty  attorney,  Mr.  T.  M.  Brady,  who 
advised  him  that  he  was  entitled  to  draw  a  sal- 
ary of  $1,600  per  annum.  Said  defendant,  P. 
T.  Foley,  rdying  on  said  advice,  collected  from 
said  city  the  said  sum  of  $133.33  per  month  as 
salary  as  mayor. 

"X.  That  it  is  a  well  and  generally  known 
policy  of  the  police  court  of  the  dty  of  Par- 
sons to  parole  all  persons  convicted  for  the 
first  time  of  illegally  having  intoxicating  liq- 
uor in  their  possession  immediately  upon  pay- 
ment of  fine  and  costs.  That  notes  are  fre- 
quently accepted  by  the  poUqe  court  in  lien  of 
cash  payment  of  fine  and  costs.  These  notes 
are  not  only  accepted  in  intoxicating  liquor 
cases,  but  in  other  cases.  That  said  system  of 
taking  notes  had  been  in  vogue  in  said  dl7  for 
some  time  prior  to  the  election  of  P.  T.  Foley 
as  mayor.  That  system  and  plan  was  approv- 
ed by  said  P.  T.  Foley  as  being  the  best  way 
to  handle  offenders.  It  was  not  used  as  a  form 
of  licensing  the  traffic  in  intoxicating  liquor, 
but,  on  the  contrary,  all  liquor  found  waa  de- 
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■troyed,  and  parsona  arrested  wert  compelled 
to  either  leave  the  dty  or  quit  Tiolatins  the 
liquor  law. 

"XI.  That  datinc  all  the  time  of  the  adminis- 
tration of  the  said  P.  T.  Foley  as  mayor  of 
the  dty  of  Parsons,  Kan.,  the  said  mayor,  po- 
lice judge,  dty  attorney,  and  police  officers 
vere  in  constant  touch  with  the  county  at- 
torney of  said  county  and  worked  together  har- 
moniously, and  diligently  endeavored  to  en- 
force all  the  ordinances  of  the  dty  of  Par- 
sons and  all  the  laws  of  the  state  of  Kanaas 
within  their  aeveral  jarisdictiona. 

"Conclusions  of  Law. 

"T..  That  said  defendant  haa  not  knowingly, 
intentionally,  or  willfnlly  violated  any  law  of 
the  state  of  Kanaaa, 

"n.  That  said  P.  T.  Foley  should  not  be 
ousted  from  his  office  as  mayor  of  the  dty  of 
Farsona,  Kan. 

"lU.  That  the  state  should  pay  the  costs  of 

tUs  action  taxed  at  $ ^ 

"Thomas  Harley,  Commissioner.'' 

The  commissioner'B  findings  In  the  case 
against  tbe  iwlice  Judge  read: 

"Findings  of  Fact 

"^That  said  F.  N.  Boyd  is  now,  and  haa  been 
ever  since  the  7th  day  of  January,  1919,  duly 
appointed,  qualified,  and  acting  police  judge  of 
tbe  dty  of  Parsons,  Labette  county,  Kan. 

"II.  That  the  said  F.  N.  Boyd  from  April  18, 
1919^  to  September  4,  1919,  had  38  cases  be- 
fore him  as  judge  of  the  police  court  in  which 
persons  were  charged  witti  illegally  having  in- 
toxicating liquor  in  their  possession,  nnder 
an  ordinance  passed  by  said  dty  following  what 
is  known  ss  the  'bone-dry*  law  of  this  state. 
In  nearly  every  case  the  parties  or  party  ar- 
rested pleaded  guilty,  and  a  fine  and  jail  sen- 
tence was  imposed  in  a  manner  provided  by 
tbe  ordinance.  That  in  all  cases  where  the  de- 
fendant or  defendants  waa  or  were  a  resident 
of  this  state  said  police  judge  notified  the  coun- 
ty attorney  of  s^d  county  of  the  arrest,  the 
name  of  the  defendant  or  defendants,  and  the 
aames  of  the  arresting  officers,  but  none  of 
tbese  were  made  in  writing.  That  in  those 
eases  where  the  defendant  or  defendants  were 
nonresidents  of  the  state  of  Kansas  the  said 
poUce  judge  as  a  rule  advised  the  county  at- 
torney of  the  name  of  the  defendant,  or  de- 
fendants, and  the  arresting  officers,  but  in  a 
nnmber  of  cases  this  was  not  done,  aa  the  said 
I*.  M.  Boyd  has  been  advised  by  the  county 
attorney  of  said  county  that  it  was  his  opinion, 
and  the  opinion  of  the  judge  of  the  district 
court  of  said  county,  that  persons  going  through 
the  state  having  intoxicating  liquor  in  their 
possession  were  not  guilty  of  an  offense  against 
tbe  laws  of  the  state  of  Kansas.  Said  defend- 
ant, believing  that  to  be  the  law,  and  believing 
that  it  waa  unnecessary  to  report  that  dass  of 
offenders  to  the  county  attorney,  was  not  as 
particular  in  making  these  reports  as  he  was 
vrhere  the  defendant,  or  defendants,  was  or 
-vrere  residents  of  this  state. 

"IIL  Said  defendant,  as  police  Judge  of  the 
city  of  Parsons,  paroled  for  tbe  first  offense 
persons  convicted  of  illegally  having  intoxicat- 
ing liquor  in  their  possession  immediately  np- 
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on  payment  of  fine  and  costs  assessed  therein, 
and  in  one  case  paroled  the  defendant  for  tbe 
second  offense.  Notes  were  frequently  accept- 
ed by  the  police  judge  in  lien  of  cash  payment 
of  the  fine  and  costs.  These  notes  were  not 
only  accepted  in  intoxicating  liquor  cases,  but 
in  many  other  cases,  and  the  defendant  was  al- 
lowed to  make  partial  payments.  Said  system 
of  taking  notes  has  been  in  vogue  in  said  city 
for  a  number  of  years  prior  to  the  appointment 
of  Mr.  Boyd  as  police  judge.  There  was  no  at- 
tempt on  the  part  of  Mr,  Boyd  as  police  judge 
to  license  the  traffic  of  intoxicating  liquor,  but, 
on  the  contrary,  all  intoxicating  liquor  found 
was  destroyed.  Said  defendant  has,  at  all  times 
since  he  has  been  police  judge  of  said  dty,  per- 
formed the  duties  of  his  office  in  a  fair  and  im- 
partial manner,  exercising  the  discretion  con- 
ferred upon  him  by  law. 

"Condusions  of  Law. 

"I.  Said  defendant  has  not  knowingly  or  will- 
fully violated  any  laws  of  the  state  of  Kansas. 

"II.  Said  defendant,  F.  N.  Boyd,  should  not 
be  ousted  from  bis  office  as  police  judge  of  the 
dty  of  Parsons,  Kan. 

"IIL  That  the  state  shotdd  pay  the  costs  of 
this  action,  taxed  at  $— — . 

"Thomas  Harley,  Commissioner.'' 

[1]  The  state  filed  general  exceptions  to 
the  commiBsloner'B  findings  of  fact;  and 
therefore,  as  these  are  only  advisory  and  do 
not  have  the  binding  force  which  attach  on 
appeal  to  like  findings  of  a  trial  conrt  when 
the  latter's  findings  are  supported  by  sub- 
stantial, though  controverted  and  conflicting, 
testimony,  the  court  itself  must  examine  all 
the  testlmcmy,  and  determine  for  Itself  the 
truth  of  the  matters  given  In  evidence,  and 
tbe  weight  and  significance  to  be  attached 
thereto,  as  well  as  to  determine  the  correct 
Judgment  which  must  be  entered.  Wideman 
▼.  Falvre,  100  Kan.  102,  106,  107,  168  Pac. 
619,  Ann.  Cas.  1918B,  1168. 

In  Hunt  V.  Gibson,  99  Kan.  871,  875,  161 
Paa  666,  It  was  said: 

"Each  party  challenges  the  findings  of  fact 
and  condusions  of  law  adverse  to  him.  If 
those  which  are  adverse  to  the  defendant  be 
approved,  they  determine  the  case.  Being  chal- 
lenged, the  commissioner's  findings  are  advis- 
ory only.  In  the  solution  of  doubtful  questions 
of  fact,  some  wdght  may  be  given  them  be- 
cause the  commissioner  had  the  advantage  of 
personal  observation  of  the  witnesses  while 
they  were  undergoing  examination.  With  this 
exception  the  conrt  considers  the  evidence  as 
though  it  had  been  taken- by  deposition."  Page 
876  of  90  Kan.,  page  667   of  161  Pac 

[2]  We  have  therefore  perused  with  care 
(he  abstract  of  the  record,  consisting  of  some 
150  printed  pages  prepared  by  counsel  for 
the  state.  We  have  also  resorted  to  the  atUl 
more  voluminous  transcript  itself.  Through- 
out this  research  we  have  k^t  a  sharp  look- 
out for  evidence  bearing  not  only  on  the  mere 
question  whether  certain  ofiSdal  acts  of  these 
defendants,  under  critical  scrutiny  could  be 
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construed  as  a  dereliction  of  official  duty, 
but  for  evidence  bearing  on  the  question  of 
the  defendants'  sincerity  and  good  faith  in 
the  discharge  of  their  duties  as  mayor  and 
police  Judge  of  Parsons.  The  act  providing 
for  the  removal  of  unfaithful  public  officers 
was  not  designed  as  a  pitfall  into  which  an 
honest  and  sincere  public  official  might  be 
plunged  If  he  unintentionally  erred  In  the 
discharge  of  his  official  dut?.  The  first  sec- 
tion of  the  ouster  act  provides: 

"Every  person  holding  any  office  of  trust  or 
profit,  under  and  by  virtue  of  any  of  the  laws 
of  the  Btate  of  Kansas,  either  state,  district, 
county,  township  or  city  office,  who  shall  will- 
fully misconduct  himself  in  office,  or  who  shall 
willfully  neglect  to  perform  any  duty  enjoined 
upon  such  officer  by  any  of  the  laws  of  the 
state  of  Kansas,  or  who  shall  in  any  public  place 
within  or  without  the  state  be  in  a  state  of  in- 
toxication produced  by  strong  drink  voluntarily 
taken,  or  who  shall  engage  in  any  form  of 
gambUng,  or  who  shall  commit  any  act  consti- 
tuting a  violation  of  any  penal  statute  Involv- 
ing moral  turpitude,  shall  forfeit  his  office  and 
shall  be  ousted  from  such  office  in  the  manner 
hereinafter  provided."  Gen.  Stat  1»16,  i  7603 
(Code  Civ.  Proc  i  686a). 

-  WiUful  misconduct  In  office,  willful  neg- 
lect of  duty,  are  the  vices  for  whldi  this 
statute  provides  a  summary  remedy.  In 
State  V.  Trinkle,  70  Kan.  386,  402,  78  Pac 
854,  in  which  the  state  sought  the  removal 
of  a  county  attorney  for  nonenforcement  of 
the  prolilbltory  law,  it  was  said  that  the  dis- 
tinguishing characteristic  of  every  official 
act  must  be  genuine  good  faith,  and  that  the 
law  presumes  that  a  public  official  thus  con- 
ducts himself,  and  that  "the  burden  rests 
upon  the  state  to  show  the  contrary  to  be 
true,  by  a  preponderance  of  the  evidence." 

Tested  by  tlils  rule,  the  state  has  failed 
to  establish  Its  case  against  either  of  .the  de- 
fendants. There  is  no  convincing  or  sub- 
stantial evidence  In  the  record  of  willful  of- 
ficial misconduct  or  willful  neglect  of  official 
duty  on  the  part  of  either  defendant.  There 
was  no  failure  on  the  part  of  either  of  the 
defendants  to  notify  the  county  attorney 
of  violations  of  the  prohibitory  law  as  re- 
quired by  section  6605  of  the  General  Stat- 
utes of  1915,  so  far  as  local  re^drait  of- 
fenders were  concerned. 

The  city  of  Parsons  la  a  railway  center 
of  considerable  Importance,  a  much-traveled 
gateway  between  Olslahoma  and  certain 
large  Missouri  towns  on  our  eastern  border. 
Many  persons  not  residents  of  Parsons  carry 
liquor  to  and  from  Missouri  and  Olclahoma 
and  are  occasionally  picked  up  by  the  police 
officers  of  Parsons.  .The  county  attorney 
held  the  opinion — ^whether  correctly  or  not 
Is  Immaterial — that  these  Interstate  travel- 
ers carrying  liquors  were  not  violating  the 
Kansas  state  law  in  so  doing.  He  so  ad- 
vised the  defendants,  and  consequently  he 
was  not  notified  of  these  "pick-up"  cases. 


Such  failure  of  notification  did  not  consti- 
tute willful  misconduct  in  office  nor  willful 
neglect  of  duty. 

The  evidence  to  support  the  charge  tibat 
the  defendants  were  conducting'  the  police 
court  business  of  Parsons  as  a  mere  revenue 
production  system,  and  not  primarily  for  the 
suppression  of  crime,  cannot  be  sustained. 
The  chief  item  of  evidence  to  support  that 
diarge  appears  to  be  the  publication  of  an 
article  by  Mayor  Foley  In  a  newspaper  own- 
ed by  him  showing  in  a  somewhat  boastful 
way  that  his  administration  of  the  mayor- 
alty was  a  financial  success.  In  part  it 
reads: 

"A  Business  Administration. 

"Once  more  it  has  been  thorobghly  demon- 
strated that  it  pays  to  have  a  business  man  at 
the  head  of  the  city  government.  Certainly  the 
people  want  a  business  man,  one  who  knows 
and  talks  the  Kansas  language,  to  look  after 
their  affairs  of  state.  The  record  of  the  pres- 
ent city  administration  for  the  first  five  months 
of  the  year  is  one  in  which  every  voter  of  the 
city  may  take  especial  pride.  In  order  that 
you  may  know  how  the  affairs  of  tb«  dty  are 
getting  on  we  offer  you  here  a  few  words  of 
comparison  between  this  and  former  adminis- 
trations: 

On  tb»  1st  of  January,  UU,  the  former 
mayor  bad  a  balance  on  hand  In  the  gen- 
eral fund  of ta,S4  4 

On  the  1st  ot  June,  1918,  fb«  former  mayor 
had  a  balaao*  on'  band  la  tba  tenarat 
(und  ot tu,6»70 

On  the  iBt  day  ot  January,  UU,  the  present 
mayor  had  a  balance  In  tbe  general  fund 
of    t8.su  41 

On  tbe  ist  day  of  June,  UU.  the  present 
mayor  bad  on  band  a  balance  in  tbe  gen- 
eral fund  ot |U,(G»H 

"Of  course,  this  does  not  represent  t^e  total 
amount  of  money  nsed  to  run  the  aSaira  of 
the  city,  but  it  does  show  exactly  the  amount  of 
m<»eys  that  were  drawn  from  the  general  fund, 
and  also  shows  very  clearly  that  the  present 
city  adroinistration  has  so  conducted  the  affairs 
of  the  city  as  to  save  the  taxpayers  almost  $6,- 
000  in  five  months.  At  this  ratio  the  total  sav- 
ing would  amount  to  about  |15,00O  the  year. 

"Another  item  that  shows  an  increase  over 
the  old  administration  is  that  of  dog  taxes. 
The  figupes  will  show  that  during  the  adminis- 
tration of  the  former  mayor  but  $494.50  were 
collected  during  the  year  for  dog  taxes,  whila 
the  present  administration  has  already  collect- 
ed the  sum  total  of  $1,164.60,  a  difference  ol 
almost  $700  in  dog  taxes  alone. 

"The  American  people  respect  and  admire  a 
man  who  knows  how  to  do  things,  and  who  goea 
ahead  and  does  them,  and  the  records  of  the 
present  city  administration  speak  for  them- 
selves. At  the  rate  above  mentioned,  $16,000 
a  year,  in  the  two-year  term  of  office,  it  would 
net  a -saving  of  some  $30,000  to  the  taxpayer* 
of  this  city. 

"We  say  it  again,  a  'business  administratioa' 
pays  after  all." 
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Just  bow  mndi  laadation  a  pabllc  official 
may  bestow  on  blmselX  through  the  colunms 
ot  bis  own  newspaper  Is  perhaps  primarily 
a  gaestlon  of  good  taste.  It  has,  too,  Its  po- 
litical aspects,  no  doubt  Be  that  as  it  may, 
the  article  in  Question  bas  not  the  slightest 
value  either  as  evidence,  confession,  or  admis- 
sion that  the  defendants  had  perverted  the 
prosecution  and  pimlshment  of  lawbreakers 
into  a  means  of  raising  revenue  for  the  the 
city,  although  an  active  and  diligent  cam- 
I>algn  against  offenders  might  possibly  and 
temporarily  produce  snch  a  result 

If  there  Is  any  lack  of  energy  or  sincerity 
In  law  enforcement  by  public  officials,  two 
Masses  of  people  very  soon  make  that  dis- 
covery— the  lawbreakers,  and  the  leaders  of 
tbe  moral  sentiment  of  the  community.  Nei- 
ther of  these  classes  is  readily  fooled  for 
any  considerable  length  of  time.  Of  the  lat- 
ter class  is  the  Ministerial  Alliance  of  the 
dty  of  Parsons,  which  concerns  itself  par- 
tlcalarly  with  tbe  enforcement  of  the  prohibi- 
tory law.  Rev.  Robert  E.  Maclean,  minister 
of  tbe  local  Methodist  Church,  and  a  mem- 
ber of  that  Alliance,  testified : 

"Q.  From  your  investigation  during  the  time 
that  yon  have  been  in  the  dty  of  Parsons  dur- 
tng  the  Foley  administiatioD,  have  yon  a  Judg- 
ment or  opinion  as  to  whether  or  not  the 
officers  of  this '  city,  including  Police  Judge 
Boyd,  have  vigorously  enforced  the  prohibi- 
tory law.  You  have  an  opinion  on  that  subject? 
A.  res,  sir;   I  have. 

"Q.  I' wish  yon  wonid  state  that  opinion  to 
tbe  court    •    •    • 

"Q.  Have  t*ey  or  have  they  not  vigorously 
enforced  the  law?  A.  I  consider  that  they 
have,  vigorously.  Ton  refer  to  tbe  prohibitory 
Bqnor  law  espedally? 

"Q.  Tes,  sir.    A  Xes." 

Rev.  Stado  Munneker,  minister  of  tbe  lo- 
cal Presbyterian  Church,  also  a  mj^ber  of 
ibe  Alliance,  testified: 

"Direct  Bxamlnatlon. 

"Questions  by  Mr.  Barton: 

"Q.  Does  such  Alliance  and  do  the  ministers 
«f  the  dty  keep  track  in  a  general  way  as  to 
whether  or  not  the  prohibitory  liquor  law  is 
enforced  in  the  dty  of  Parsons,  keep  informed 
on  that  subject  in  a  general  way?  A  Yes,  sir; 
■o  far  SB  we  know.    •    »    • 

**Q.  From  the  information  you  have  received, 
have  you  an  opinion,  Mr.  Munneker,  as  to  wheth- 
er or  not  the  officers  of  the  city  of  Parsons  dur- 
ing the  administration  of  P.  T.  Foley  as  mayor 
have  vigorously  enforced  the  prohibitory  law; 
have  you  an  opinion  on  that  subject?  A  I 
bave. 

"0.  Have  they  or  have  they  not  vigorously 
enforced  that  law,  in  your  opinion?  A  I  think 
tbey  have. 

"Cross-  Examination. 
"Questions  by  Mr.  Matson:    •    •    • 
"Q.  Some  members  of  the  offldal  dty  family 

here  are  members  of  your  church,  are  they  not? 

A.  I  think  not;  no. 
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"Q.  Kr.  Boyd  a  member  of  your  chozcb?   A. 

No,  sir. 

"Q.  Yon  were  a  supporter  of  BIr.  Foley's, 
were  you,  in  tbe  election?    A  I  was  not 

"Q.  Yon  are  for  him  now?  A  I  am;  yes, 
sir. 

"Q.  The  information  you  have  in  regard  to 
the  enforcement  of  the  prohibitory  liquor  law 
Is  the  information  that  came  to  the  Ministerial 
Association?  A  No;  it  came  to  us  rather  as 
individuals." 

Tbe  testimony  of  Mrs.  Kate  Southwick, 
who  Is  a  local  welfare  worker,  and  of  the 
county  attorney  blmadf,  was  to  tbe  same 
efCect. 

Passing  to  the  charge  that  Mayor  Foley 
profited  personally  in  the  matter  of  letting 
contracts  for  the  dty  printing,  it  is  clear 
from  the  record  that  when  Mr.  Foley  was 
elected  mayor  of  Parsons,  be  determined  to 
retire  from  the  presidency  of  the  Foley  Rail- 
way Printing  Company  and  to  dispose  of  his 
stock  in  that  concern.  That  be  did  so  is 
conclusively  shown  by  the  evidence.  That  be 
signed  the  corporation's  report  to  the  secre- 
tary of  state  for  tbe  year  1918  after  he  be- 
came mayor  in  1919  does  not  materially  af- 
fect the  condnsive,  character  of  the  evidence. 
Foley  was  president  of  the  printing  c<Hnpany 
in  the  year  1918,  and  be  assumed  that  the 
corporation's  report  for  that  year  was  but 
a  part'  of  the  unfinished  business  of  the  corpo- 
ration which  it  was  Us  duty  to  dlsdharge. 
That  Mr.  Foley  also  signed  a  contract  with 
the  local  labor  union  In  1919  was  satisfactor- 
ily explained.  Mr.  Foley  had  been  an  oppo- 
nent of  the  union.  When  his  wife  succeeded 
to  bis  Interests  in  the  printing  company  she 
waa  not  dlsiMsed  to  cfwtinue  the  strife,  and  It 
waa  at  ber  request  and  also  to  gratify  the 
labor  union  that  Foley  signed  tbe  labor  un- 
ion contract.  While-  this  might  well  conclude 
this  feature  of  the  case  against  Mayor  Foley, 
we  note  also  that  the  printing  company  It- 
self did  not  profit  from  its  subcontract  with 
the  man  who  had  been  awarded  tbe  dty 
printing.  By  agreement  the  work  was  d(me 
for  him  at  cost,  the  usual  profit  being  re- 
mitted. 

Passing  then  to  the  charge  that  the  may<>r 
exacted  a  larger  salary  than  authorized  by 
law,  It  Is  very  difficult  to  say  what  is  tbe 
authorized  salary  of  the  mayor  of  Parsona. 
He  drew  $133.33  iter  month.  An  ordinance, 
prior  to  Foley's  assumption  of  the  mayoralty, 
prescribed  a  salary  of  $1,600  per  annum. 
The  law  authorized  a  salary  of  that  amount 
or  more.  The  defendant  Foley,  early  in  his 
administration,  wrote  to  the  Attorney  Gener- 
al on  this  subject: 

"2-14-1919. 
"Attorney  General,  Topeka«  Kan.— Dear  Gen- 
eral: Would  you  be  kind  enough  to  write  me 
what  the  salaries  of  the  mayor  and  commissiou- 
ers  are  of  tiie  first-class  cities  like  Parsons, 
over  twenty  thousand  population.    There  seems 
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to  b«  different  opinion*  on  this  matter  and  I 
wonid  thank  jou  to  give  me  70ar  opinion." 

Tbe  Attorney  General  replied: 

"Topeka.  Feb.  18, 1919. 

"Mr.  P.  T.  Foley,  Parsons,  Kan.— Dear  Sir: 
Under  the  existing  provisions  of  our  statute  In 
cities  of  the  first  class,  with  from  20,000  to  30,- 
000  inhabitants,  and  a  commission  form  of  gOT- 
emment,  the  mayor  shall  receive  a  salary  of 
not  to  exceed  $2,000  per  year,  and  each  com- 
missioner not  to  exceed  $600  per  year. 

"The  only  exception  to  this  provision  is  in 
cities  of  the  first  class  which  became  cities  of 
the  first  class  after  February  20,  1911,  the  date 
of  the  amendment  of  the  statute,  and  in  ao 
cities  with  a  population  of  from  16,000  to  25,- 

000  does  the  mayor  receive  any  more  than  $800 
per  year,  and  the  commissioners  $600  per  year. 

"Trusting  this  answers  your  inquiry  satis- 
factorily, we  are, 

"Tours  very  truly, 
"Richard  J.  Hopkins,  Attorney  Oeneral." 

In  May,  1919,  tbe  Judge  of  tbe  local  Judi- 
cial district  also,  nnofflclally,  but  obligingly, 
gave  Mr.  Foley  tbe  benefit  of  bis  opinion 
touching  tbe  salary  question,  saying,  among 
other  matters: 

"My  dear  Pete:  I  received  your  letter  this 
evening,  and  having  a  little  spare  time  I  have 
looked  at  the  statute  governing  the  payment  of 
compensation  to  mayors  and  commissioners  In 
cities  of  the  first  class  in  Kansas.  I  also  note 
that  it  is  the  crasieat  statute  that  I  have  ex- 
amined for  some  time.  But  I  also  note  that 
General  Hopkins  is  correct  in  his  interpretation 
of  the  law,  but  was  not  as  explicit  as  he  should 
have  been  in  explaining  the  law  to  you.    •    •    •  " 

Then  follows  an  extended  discussion  relat- 
ing to  salaries  of  mayors  In  first-class  dtles 
of  different  population,  and  dependent  upon 
tbe  times  at  which  sucb  cities  attained  to 
sucb  class  and  sucb  population. 

The  dty  attorney  testified: 

"I  have  had  several  conversations  with  Mr. 
Foley  in  reference  to  his  salary  in  January 
and  February.  Mr.  Foley  said  he  thought  he 
was  entitied  to  $1,800.  I  told  him  the  statute 
only  authorized  him  to  receive  not  to  exceed 
$1,800.  I  told  him  I  had  never  been  asked  to 
construe  the  legality  of  the  ordinance,  and  told 
him  he  would  not  draw  more  than  the  ordinance 
provided.    •    •    • 

"He  should  not.  In  my  judgment,  draw  more 
than  $1,600  under  any  condition.  So  he  said, 
'All  right,  I  will  not  draw  the  $1,800,  but  will 
take  your  Judgment  in  place  of  the  other  men 

1  have  been  talking  to.'  " 

This  record  does  not  show  when  Parsons 
became  a  city  of  tbe  first  class,  nor  what  was 
its  population  when  tbe  ordinance  was  passed. 
So  far  as  pertains  to  tbe  fixing  of  the  mayor's 
salary,  no  Infirmity  In  tbe  ordinance  Is  read- 
ily discernible.  Tbe  words  at  the  conclusion 
of  tbe  ordinance,  providing  that  It  should 
take  effect  and  be  In  force  "after  Its  ratifi- 


cation by  tbe  Kansas  Legislature,"  may  per- 
hai>8  be  disregarded  as  surplusage.  The  sanc- 
tion of  tbe  Legislature  to  tbe  fixing  of  tbe 
mayor's  salary  bad  already  been  enacted. 
But  it  la  not  necessary  now  to  analyze  and 
determine  this  extremely  subtle  point  Here 
our  only  concern  is  whether  the  mayor  will- 
fully misconducted  himself  In  office  or  will- 
fully neglected  to  perform  any  duty  enjoined 
upon  him  by  law.  On  this  last  charge  tbe 
conduct  of  tbe  mayor  Is  subject  to  no  Just 
criticism. 

[3]  Raving  assiduously  labored  tbrough 
the  abstracts  and  transcript,  and  having  care- 
fully examined  the  briefs,  we  have  no  hesi- 
tancy In  sustaining  tbe  findings  of  fact  made 
by  the  commissioner.  We  adopt  them  as  our 
own.  The  charges  against  the  defendants 
are  not  sustained,  and  defendants  are  en- 
titled to  Judgment 

It  Is  so  ordered. 

All  the  Justices  concurring. 


(107  Kan.  «61> 
WYANOT  V.  MERRILL  et  al.    (No.  22839.) 

(Supreme   Court    of    Kansas.      Nov.    6,    1920. 
Bebearing  Denied  Jan.  8^  1921)* 

(ByUahut  by  tt«  Court.) 

1.  Life  estates  #=>t4— Estate  of  life  tenant 
dying  after  his  lease  for  shares  of  crop  and 
before  crop  has  matured  Is  not  entitled  to 
any  part  of  crop. 

Bxcept  as  the  rule  may  be  modified  by 
statute,  where  one  -having  the  title  to  a  farm 
for  his  own  life  leases  it  for  a  share  of  a 
wheat  crop  delivered 'at  market  and  dies  after 
the  crop  is  sown  and  before  it  has  matured, 
his  estate  is  not  entitled  to  any  part  of  the 
crop. 

2.  Life  estates  «=>  1 4— Common-law  rnle  as  t» 
title  of  estate  to  orops  not  abrogated  by  stat- 
ute. 

The  common-law  rule  referred  to  in  the 
foregoing  paragraph  is  not  abrogated  by  the 
statute  which  declares  the  lessee  whose  rent 
is  payable  in  a  share  of  the  matured  crop  t» 
be  the  owner  of  such  share,  because  sndi  own- 
ership does  not  attach  until  the  maturity  of  the 
crop. 

Dawson,  J.,  dissenting. 

^peal    from    District    Court,    Dickinson 

County. 

Action  by  O.  C.  Wyandt,  as  executor  of 
James  Stracban,  deceased,  against  Arthur 
Merrill,  guardian,  and  Clarence  Holmes.  De- 
murrer to  petition  sustained,  and  plaintiff 
appeals.    Affirmed. 

Crawford  &  Crawford,  of  Abilene,  for  ap- 
pellant 

Hurd,  Hurd  &  Hurd,  of  Abilene,  for  ap- 
pellees. 
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21AS0N,  J.  On  February  22,  1918,  James 
Stradian,  being  the  owner  of  a  quarter  sec- 
tion in  the  southweatem  part  of  Dickinson 
coonty,  executed  to  Hannah  Merrill,  a  minor, 
a  deed  therefor,  reserving  to  himself  the  pos- 
session, rents,  profit,  and  control  during  his 
lifetime.  A  crop  of  wheat  was  sown  on  a 
portion  of  the  farm  in  the  fftU  of  1918  by 
Clarence  Holmes,  as  a  tenant  of  Strachan. 
By  the  terms  of  the  tenancy  Holmes  was  to 
d^ver  to  Strachan  at  market  one-third  of 
the  wheat  grown  on  the  place  during  1918 
and  1919.  Nothing  further  Is  disclosed  as  to 
the  character  or  conditions  of  the  leas& 
Strachan  died  March  13,  1919.  The  wheat 
was  presumably  harvested  by  Holmes,  whose 
right  to  retain  two-thirds  of  It  is  not  chal- 
lenged. The  executor  of  Strachan,  claiming 
to  have  been  entitled  to  one-third  of  the 
wheat,  amounting  to  416  bushels,  brought 
this  action  against  the  guardian  and  Holmes 
for  its  value,  charging  them  with  its  conver- 
sion. A  demurrer  was  sustained  to  the  peti- 
tion, which  stated  substantially  these  facts, 
and  the  plaintiff  api)eals. 

The  reservation  In  the  deed  executed  by 
Strachan  was  merely  of  a  life  estate.  There 
was  nothing  In  the  phrase  employed  in  this 
c(Muiectlon  to  Indicate  a  purpose  to  reserve 
anything  farther.  The  rent  being  payable  in 
wheat  delivered  at  the  market,  there  is  a  fair 
implication  that  the  grain  was  all  the  land- 
lord was  to  receive  of  this  crop.  Mull  ▼. 
Boyle,  102  Kan.  579,  171  Fac.  662,  L.  B.  A. 
1918D,  661.  The  questlcm  Involved  is  there- 
fore this:  Where  one  having  the  title  to  a 
farm  for  his  own  life  leases  it  for  a  share  of 
the  harvested  annual  aap  and  dies  after  the 
crop  Is  planted  and  before  it  has  matured, 
does  such  share  go  to  his  estate? 

[1]  lender  the  common  law,  If  the  life  ten- 
ant sows  a  crop  and  dies  before  its  maturity, 
it  goes  to  his  personal  representatlTe  under 
the  doctrine  of  emblements.  8  R.  C.  L.  365 ; 
17  B.  G.  L.  634;  8  A.  &  B.  Bncyc.  of  L.  318; 
16  Cyc  621.  If  he  dies  between  seed  time 
and  harvest  after  having  procured  a  "crop- 
per" to  operate  the  farm  for  a  share  of  the 
crop,  he  is  regarded  as  having  had  possession 
of  the  land  and  as  having  owned  the  growing 
crop  or  an  interest  therein  (24  Cyc.  1464; 
170.  X  382,  383;  8  B.  0.  L.  373, 374),  and  the 
title  passes  to  his  estate,  perhaps  In  conjunc- 
tion with  the  cropper,  the  remainderman 
taking  nothing  (Vawter  v.  Frame,  48  Ind. 
App.  481,  96  N.  E.  35).  If,  however,  he  leases 
the  land  for  a  cash  rent  payable  at  a  date 
subsequent  to  the  harvest  and  dies  before  the 
maturity  of  the  crop,  the  lease  comes  at  once 
to  an  end,  the  remainderman  becoming  enti- 
tled to  possesion  of  the  land,  the  lessee,  how- 
ever, owning  the  crop  and  having  the  right  of 
Ingress  and  egress  for  the  purpose  of  caring 
for  and  harvesting  it  See  the  authorities 
concerning  emblements  already  cited.  In 
such  a  case  the  lessee  is  not  required  to  pay 
rent  to  any  one;  mot  to  the  lessor,  because 


it  Iiad  not  fully  accrued  during  the  existence 
of  the  lease,  and  the  common  law  permits  no 
apportionment;  and  not  to  the  remainder- 
man, because  be  was  a  stranger  to  the  lease, 
which  could  not  inure  to  his  benefit  because 
It  had  ceased  to  exist  the  moment  his  title 
accrued.  2  Cooley's  Blackstone,  p.  124;  1 
Tiffany  on  Landlord  and  Tenant,  |  176,  p. 
1072;  1  Washburn  on  Real  Property,  |  246. 
The  unfair  advantage  thus  given  to  the  les- 
see has  been  corrected  in  England  by  a  stat- 
ute (11  Geo.  II,  a  19,  i  15)  allowing  the 
executor  or  administrator  of  the  life  tenant 
to  recover  so  much  of  the  rent  as  was  propor- 
tioned to  the  part  of  the  rental  period  wtdcb 
had  elapsed  at  the  time  of  his  death.  A  num- 
ber of  American  states  (Kansas  not  being 
among  them)  have  enacted  similar  statutes. 
1  Tiffany  on  Landlord  and  Tenant,  {  176,  p. 
1077,  note  383. 

It  follows  that  the  plaintiff  in  the  present 
case — the  executor  of  the  life  tenant — ^bas  no 
right  of  recovery  under  the  common  law  un- 
less by  reason  of  the  fact  that  the  rent  was 
to  be  paid  in  a  share  of  a  crop  instead  of  In 
money  or  some  other  form  of  pr<^>erty.  It 
had  not  accrued  at  the  time  of  the  landlord's 
death. 

"Rents  have  not  accrued  until  they  becoaie 
due,  and  grain  rent,  to  be  paid  at  threshing 
time,  does  not  become  due  until  that  time." 
Vawter  v.  Frame,  supra. 

If  his  executor  Is  oitltled  to  a  share  of  the 
matured  crop  when  the  rent  is  payable  in 
that  commodity,  and  not  otherwise,  it  must 
be  upon  the  theory  that  in  that  sitnatton  the 
life  tenant  is  the  owner  or  part  owner  of  the 
growing  crop.  This  is  a  matter  concerning 
which  there  is  some  difference  of  Judicial 
opinion.  When  land  is  leased  for  a  part  of 
the  crop,  the  more  usual  view  is  that  the 
landlord  has  no  title  to  any  part  of  the  crop 
until  its  division  (24  Cyc.  1469,  1470;  8  A.  & 
B.  £3ncya  of  L.  817),  from  which  It  would 
result  that  on  the  death  of  a  landlord  having 
only  a  life  estate,  between  sowing  and  reap- 
ing, his  executor  or  administrator  would  take 
nothing.  See  Jennings  v.  Hembree  (Ind. 
App.)  124  N.  G.  876;  Osborne  v.  Osborne 
(Tex.  av.  App.)  138  S.  W.  1062;  Borie  ▼. 
Crissman,  82  Pa.  125.  In  a  dictum  in  Wil- 
boit  V.  Salmon,  146  CaL  444,  80  Pac.  705,  It 
is  assumed  that  under  sudi  circumstances 
the  landlord's  share  of  the  crop  would  go  to 
the  personal  representative  of  the  life  ten- 
ant, but  the  suggestion  that  the  payment  of 
the  rent  had  not  become  due  at  the  time  of 
his  death  does  not  appear  to  have  been  con- 
sidered. It  Is  said  that  tenancy  in  common 
in  the  crop  results  from  an  agreement  to  cul- 
tivate land  on  shares  (24  Cya  1471 ;  8  A.  ft 
E.  Encyc.  of  L.  825)  or  any  "contract  whereby 
the  ose  of  land  Is  given  to  a  person  to  culti- 
vate and  return  to  the  owner  a  specified  por- 
tion of  the  crop  produced"  (8  R.  C.  L.  374). 
The  words  Just  quoted  have  obviously  some- 
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thing  of  a  common  origin  with  a  part  of  this 
langnage: 

"Every  form  of  afreement  hj  which  land  is 
let  to  one  who  is  to  cultivate  the  aame  and' give 
the  owner  as  a  compensation  therefor  a  share 
of  the  produce  creates  a  tenancy  in  common  in 
the  crops.  An  agreement  to  cultivate  land  on 
the  shares  ia  not  a  lease/'  Freeman  on  Co- 
tenancy and  Partition,  §  100. 

In  a  later  note  by  the  author  of  this  text 
the  proposition  is  stated  In  this  form,  which 
is  warranted  by  a  number  of  well-considered 
cases: 

"Every  form  of  contract  by  which  the  use 
of  land  is  given  to  one  who  is  to  cultivate  it 
and  give  the  owner  as  compensation  therefor 
a  share  of  the  produce  creates  a  tenancy  in 
common  in  the  crop,  and  this  ia  so  whether  th« 
agreement  between  the  parties  is  a  lease  or  a 
mere  cropping  contract."  Note  98  Am.  St. 
Bep.  969. 

There  is  some  confusion  in  the  decisions 
growing  out  of  the  difficulty  In  classifying 
particular  contracts  as  leases  or  as  cropper's 
agreements,  and  some  actual  conflict.  6ee 
note,  37  Am.  Dec.  317 ;  2  Tiffany  on  Landlord 
and  Tenant,  {  253,  b.  We  accept  the  view, 
however,  that  where  the  relation  of  landlord 
and  tenant  exists,  the  landlord  at  the  com- 
mon law  has  no  title  to  the  growing  crops 
(In  the  at>8ence  of  special  provision  of  the 
contract  to  that  effect),  although  the  rent  Is 
to  be  paid  in  a  share  of  a  matured  crop ;  that 
there  is  a  real  distinction  In  this  regard  be- 
tween a  lease  of  the  land,  the  rent  being  pay- 
,  able  in  a  Share  of  a  specified  crop,  and  a 
c(mtract  for  Its  cultivation  on  shares.  The 
fact  that  the  income  to  t>e  derived  by  the 
owner  from  his  land  Is  made  to  depend  upon 
the  prosperity  of  the  season  gives  the  trans- 
action something  the  color  of  a  joint  mter- 
prUe,  but  Is  not  sufficient  to  change  Its  es- 
sential character.  In  a  particular  case  the 
Question  whether  the  relation  of  the  parties 
is  ttiat  of  landlord  and  tenant,  employer  and 
employee,  or  participants  In  a  common  ven- 
ture, must  turn  upon  their  actual  Intention 
as  gathered  from  the  entire  contract;  the 
use  of  such  words  as  "lease"  or  "rent"  not 
being  necessarily  controlling.  Here  there  Is 
nothing  in  the  pleading  to  show  that  they 
were  anything  but  those  of  lessor  and  lessee. 
It  results  from  this  view  that,  except  as  the 
common  law  may  be  modified  by  statute,  the 
share  of  a  crop  that  would  go  to  a  life  tot- 
ant  as  rent  if  he  lived,  In  the  event  of  bis 
death  before  its  maturity,  does  not  go  to  his 
estate. 

[2]  2.  The  plaintiff  contends,  however,  that 
under  the  situation  presented  the  landlord 
owned  a  third  interest  in  the  growing  crop 
in  virtue  of  the  statute  reading: 

"When  any  such  rent  is  payable  in  a  share 
or  certain  proportion  of  the  crop,  the  lessor 
shall  be  deemed  the  owner  of  such  share  or 
proportion,  and  may,  if  the  tenant  refuse  to 
deliver  him  such  share  or  proportion,   enter 


upon  the  land  and  ta'ke  possession  of  the  same, 
Or  obtain  possession  thereof  by  action  of  re- 
plevin.''   Oen.  Stat.  1915,  {  6980. 

To  determine  the  meaning  of  the  term 
"such  rent"  it  Is  necessary  to  examine  the 
preceding  section,  which  reads: 

"Any  rent  due  for  farming  land  shall  be  a 
lien  on  the  crop  growing  or  made  on  the  prem- 
Ibps.  Such  lien  may  be  enforced  by  action  and 
attachment  therein,  as  hereinafter  provided." 
Gen.  Stat  1916,  {  6979. 

It  will  be  noted  that  In  the  provision  last 
quoted  the  only  qualifying  word  applied  to 
the  rent  of  farming  land  is  "due."  It  is  true 
that  that  word  is  often  used  In  the  sense  of 
"owing,"  and  applied  to  an  indebtedness  Ir- 
respective of  its  maturity.  But  some  quali- 
fication is  needed  to  arrive  at  a  reasonable 
interpretation.  It  cannot  be  supposed  that 
the  Legislature  intended  that  the  landlord 
should  have  a  lien  upon  the  crop  of  each 
season  for  the  entire  rent  that  would  event- 
ually accrue  upon  a  lease  covering  (for  in- 
stance) a  period  of  five  yeara.  A  natural  plan 
would  seem  to  be  to  have  the  crop  of  each 
year  stand  as  security  for  the  rent  of  that 
year,  but  no  such  purpose  Is  expressed.  We 
conclude  that  the  word  "due"  was  used  with 
the  intention  of  limiting  the  amount  of  rait 
for  which  a  Uen  is  given  to  such  as  had  ma- 
tured— that  for  which  the  tenant  was  In  ar- 
rears. It  is  true  that  in  one  instance  this 
court  has  upheld  a  Uen  claimed  for  rent 
which  had  not'  matured,  but  the  point  now 
under  discussion  was  not  there  raised  or  «»»>• 
sidered.    Neifert  v.  Ames,  26  Kan.  615. 

The  rent  referred  to  In  section  6979  being 
that  which  had  become  due,  the  phrase  "any 
such  rent"  as  used  In  section  6980  Is  natur- 
ally to  be  Interpreted  as  meaning  matured 
rent  This  construction  Is  the  more  readily 
to  be  adopted  because  of  the  context  The 
section  provides  not  only  that  the  lessor  shall 
be  deemed  the  owner  of  a  share  of  the  crop 
to  which  reference  Is  had,  but  that  he  may, 
if  the  tenant  refuse  to  deliver  It,  take  pos- 
session of  it  or  maintain  replevin.  Obviously 
within  the  meaning  of  the  statute  the  tenant 
could  not  refuse  delivery  of  a  part  of  the 
crop,  nor  could  the  lessor  take  possession  of 
it,  until  it  had  been  harvested,  or  at  «11 
events  until  it  had  matured.  It  is  held  that, 
where  a  growing  crop  Is  destroyed  by  the 
tortious  act  of  a  third  person,  the  landlord 
has  such  an  Interest  that  be  may  maintain 
an  action  for  damages.  Sayers  v.  Itailway 
Co.,  82  Kan.  123,  lOT  Pac  641,- 27  L.  fi.  A. 
(N.  S.)  168.  But  In  that  situation,  the  ripen- 
ing of  the  crop  hariug  been  prevented,  the 
maturity  of  the  lessor's  claim  for  rent  may 
be  regarded  as  having  been  thereby  acceler- 
ated. We  conclude  that,  where  rent  is  pay- 
able in  a  share  of  the  crop,  the  statute  does 
not  give  flie  lessor  any  title  thereto  prior  to 
Its  maturity,  and  therefore  that  the  rule  of 
the  common  law  as  to  the  disposition  of  the 
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landlord's  share  in  the  drcninstances  stated 
■till  controls. 

The  prpvislMt  of  the  statute  that  "rents 
from  lands  granted  for  life  or  lives  may  be 
recovered  as  other  rents"  (Gen.  Stat.  1915, 
i  5972)  has  no  bearing  on  the  question'  here 
hivolved;  Its  obvious  purpose  being  to  do 
away  with  the  ancient  rule  that  no  action  of 
debt  lay  for  a  freehold  rent,  reserved  on  a 
lease  for  life,  during  the  continuance  of  the 
freehold  out  of  which  it  issued.  8  Cooley's 
Blackstone,  pp.  231,  232. 

The  judgment  is  affirmed. 

All  the  Justices  concurring,  except  DAW- 
SON, J.,  whs  dissents.    See  IftS  Fae.  108T. 


UOr  Kan.  744) 

MOORE  V.  SAMUELSON  at  al.    <No.  22869.)* 

(Supreme   C!ourt  of   Kansas.    Nov.   6,  1820.) 

fBnUabiu  By  ih«  Oourt.) 

1.  Wills  i&s'lOO— Joint  will  of  husband  and 
wife,  devising  liusband's  property  only,  held 
liusband's  several  will. 

Where  a  husband  and  wife  make  what  is 
in  form  a  joint  wiU,  devising  property  to  their 
children,  but  the  will  only  disposes  of  prop- 
erty belonging  to  the  husband,  the  will  should 
be  considered  aa  the  several  will  of  the  bas- 
band,  and  the  Joinder  of  the  wife  io  the  making 
of  the  devises  is  to  be  disregarded  as  mere 
surplusage. 

2.  Wilts  «=32l  I— Person  falling  to  offer  will 
for  probate  for  three  years  after  testator's 
death  loses  devise. 

A  person,  who  has  knowledge  of  the  exist- 
ence of  a  will  and  has  it  under  her  power  aad 
control  for  over  three  years  after  the  death 
of  the  testator,  and  who  fails  to  offer  it  for 
probate  within  that  time,  loses  any  rights  of 
property  which  the  will  may  attempt  to  devise 
to  her;  but  the  long  delay  in  offering  the  will 
for  protMte  does  not  prejudice  the  rights  of 
others  to  whom  property  is  devised  by  the 
will,  if  they  have  not  been  personally  derelict 
-in  respect  to  such  delay. 

3.  Wills  «=al  I— Wife's  sloaatare  to  Joint  will 
held  suffloient  assent  to  testamentary  dispo- 
sition of  property  by  husband. 

When  a  wife  joins  in  the  making  of  her  hus- 
band's will,  devising  property  to  their  children, 
her  signature  to  the  wfll,  if  made  voluntarily 
and  nnderstandingly  and  in  the  presence  of  the 
requisite  witnesses  to  the  will,  is  sufficient  to 
satisfy  the  statute  requiring  the  assent  of  one 
spouse  to  the  testamentary  disposition  of  prop- 
erty by  the  other  spouse. 

4.  Wills  «=>733(i)— Will  to  take  effect  when 
testator  and  wife  both  dead  oonstrued. 

Where  a  will  specifically  and  clearly  devises 
property  to  various  persons,  and  then  provides 
that  its  provisions  shall  not  take  effect  until 
the  testator  and  bis  wife  are  both  dead,  the 
title  to  the  property  passes  to  the  devisees  on 


the  death  of  the  testator,  but  the  enjoyment 
of  the  property  by  them  is  postponed  until  the 
death  of  the  wife. 

Appeal  from  District  Court,  Smith  County. 

Suit  by  Annie  li.  Moore  against  Frank  I. 
Samuelson  and  others  for  partition.  Decree 
for  plaintiff,  and  defendants  appeal.  Rever* 
ed  and  remanded,  with  Instructions. 

L.  O.  Uhl  &  Son,  of  Smith  Oent^,  for  ap- 
pellants. 
Rice  &  Rice,  of  Smith  Coiter,  for  appellee. 

DAWSON,  J.  The  main  questlcm  in  this 
lawsuit  concerns  the  validity  of  a  will. 

The  plaintiff  sued  her  three  brothers  for 
partition  of  her  deceased  father's  estate,  on 
the  assumption  that  a  joint  will  made  by  her 
father  and  mother  in  their  lifetime  was  void 
on  its  face,  and  void  also  because  it  was  not 
ofTered  for  probate  within  three  years  after 
her  father's  death.   The  will,  abridged,  reads: 

"Joint  Win. 
"Last  Will  and  Testament  of  Charles  iiamuel- 
son  and  Christine  Samuelson,  Hus- 
band and  Wife. 
•  •  •  •  •  • 

"Know  all  men  by  these  presents,'  and  to 
all  to  whom  these  presents  may  concern  be 
this  known,  that  we  Charles  Samuelson,  of 
the  age  of  72  years  and  upwards,  and  Christine 
SaiouelBon,  of  the  age  of  75  years  and  up- 
wards, of  the  town  of  Athol,  in  Smith  county, 
state  of  Kansas,  and  each  being  of  sound  and 
disposing  mind  and  memory  do  make,  publish 
and  declare  this  our  last  will  and  testament  in 
the  following  manner,  that  is  to  say:  '•    •    « 

"Second.  We,  and  each  of  ns,  do  hereby  give, 
devise  and  bequeath  unto  our  beloved  son, 
Frank  Samuelson  •  •  •  [158  acres  de- 
scribed]. 

"Third.  We,  and  each  of  as,  do  hereby  give, 
devise  and  bequeath  unto  our  beloved  son,  Ous 
Samuelson,    •    *    •    [157  acres  described]. 

"Fourth.  We^  and  each  of  us,  do  hereby  give, 
devise  and  bequeath  unto  our  beloved  son,  John 
Samuelson,    •    •    •    [80  acres  described]. 

"Fifth.  We,  and  each  of  ns,  do  hereby  give, 
devise  and  bequeath  unto  our  beloved  daugh- 
ter, Annie  Moore  (formerly  Annie  Samnelson), 
•  •  •  [a  house  and  messuage  in  Athol  de- 
scribed] upon  condition  that  said  Annie  Moore 
is  to  pay  the  said  testators  herein  the  sum  of 
six  ($6)  dollars  per  month  rental  during  the 
lifetime  of  said  testators  and  each  of  them, 
and  at  the  death  of  both  of  said  testators  to 
become  the  property  of  said  Annie  Moore,  if 
the  above  provisions  are  complied  with  by  her. 

"Sixth.  We,  and  each  of  us,  do  hereby  give, 
devise  and  bequeath  unto  our  said  sons,  John 
Samuelson,  Gus  Samuelson,  and  Frank  Samuel- 
son, all  our  personal  property,  moneys,  chat- 
tels and  effects  that  we  may  die  seized 
of.    •    •    * 

"The  above  and  foregoing  provisions  and  con- 
ditions of  this  our  last  will  and  testament  are 
not  to  be  in  force  or  effect,  until  we,  the  said 
Charles   Samuelson  and   Christine   Samuelson, 
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testators  herein,  and  each  of  ns  are  both  dead, 
then  this  instrument  to  be  and  become  in  fall 
force  and  effect." 

Ibe  trial  court's  findings  of  tact  are  not 
controverted.    In  part  they  read: 

"(2)  About  two  weeks  after  the  death  of 
Charles  SamueUon  [April  22,  1909]  his  two 
sons,  Gus  Samuelson  and  Frank  Samuelson, 
knew  that  a  will  had  been  made,  and  bad  some 
idea  about  the  terms  of  the  will,  bat  they  had 
not  seen  the  will,  and  did  not  exactly  know  its 
contents. 

"(3)  The  widow,  Christine  Samuelson,  had 
the  will  under  ber  control;  it  being  in  the  hands 
of  Uhl  &  UbI,  attorneys  of  Smith  Center,  Kan. 

"(4)  The  latter  part  of  August,  1912,  Uus 
Samuelson,  Frank  Samuelson,  and  their  moth- 
er, Christine  Samuelson,  procured  the  will  from 
the  office  of  Uhl  &  Uhl,  and  caused  it  to  be 
filed  for  probate.  It  was  admitted  to  probate 
by  the  probate  judge  of  Smith  county,  Kan., 
on  or  about  the  24th  day  of  August,  1912,  but 
the  executors  named  in  the  will  did  not  qualify, 
and  no  action  was  taken  by  the  court  or  the 
executors  further  with  reference  to  administer- 
ing the  estate  of  Charles  Samuelson. 

"(5)  Christine  Samuelson  died  December  6, 
1918.    •    •    • 

"(6)  The  court  further  finds  that  the  de- 
feudants  Ous  W.  Samuelson  and  Frank  Samuel- 
son have  occupied  the  premises  that  were  at- 
tempted to  be  devised  to  them  ever  since  the 
death  of  their  father  as  tenants  of  their  moth- 
er, Christine  Samuelson,  and  have  paid  her  rents 
for  said  premises  ever  since  their  father's 
death. 

"(7)  The  evidence  shows  that  the  defendant 
John  C.  Samuelson  never  did  occupy  the  prem- 
ises attempted  to  be  devised  to  bim,  and  has 
never  bad  anything  to  do  with  the  land. 

"(8)  The  evidence  also  shows  that  the  plain- 
tiff, Annie  L.  Moore;  was  living  in  the  house' 
which  the  will  attempted  to  devise  to  her,  at 
the  time  of  ber  father's  death,  and  was  payins 
to  him  for  said  property,  and  after  his  death 
she  continued  to  occupy  it.  She  did  not  in 
fact  pay  any  rent  after  her  father's  death,  but 
the  testimony  shows  it  was  the  understanding 
she  was  to  pay  the  rent,  and  her  mother  either 
neglected  to  collect  it  or  did  not  care  to  col- 
lect it 

"di)  The  evidence  also  shows  that  the  funer- 
al expenses  of  Charles  ^^amne]80n  were  paid 
by  Christine  Samuelson,  and  that  Christine 
Samuelson  drew  the  rents  from  all  the  proper- 
ty, except  the  house  occupied  by  Annie  Ij. 
Moore  during  ber  lifetime,  and  that  there  re- 
mains in  the  estate  or  joint  estate  of  Christine 
Samuelson  and  Charles  Samuelson  the  sum  of 
$750  in  cash,  besides  other  property,  and  that 
this  property  and  money  remains  after  paying 
the  funeral  expenses  and  expenses  of  the  last 
illness  of  Christine  Samuelson." 

Tbe  trial  court  held  the  will  void,  and  de- 
creed partition ;  hence  this  appeal. 

[1]  Counsel  for  appellants  cite  standard  au- 
thorities sustaining  Joint  and  mutual  wills. 
Such  wills  are  valid.  Carle  v.  Miles,  89  Kan. 
MO,  132  Pac.  146,  Ann.  Cas.  1915A,  363;  Lewis 
V.  Lewis,  104  Kan.  269,  178  Pac.  421.  We 
are  also  reminded  that  there  is  a  modem 
Eafisas  rule  for  the  interpretation  of  wills 


—that  the  testator's  intention  shall  govern, 
and  that  such  Intention  is  to  be  gleaned  from 
tbe  entire  text  of  the  will,  giving  due  signifi- 
cance to  all  Its  parts!  That,  too,  is  correct. 
Markham  v.  Waterman,  105  Kan.  93, 181  Pac 
621.  But  80  far  as  this  record  shows,  tbe 
father,  Charles  Samuelson,  owned  all  tbe 
property  bequeathed  by  this  wllL  His  wife 
owned  none  of  It  When  the  wife,  'Christine, 
elected  to  take  under  this  will,  what  property 
did  the  will  bestow  on  ber?  None,  not  a 
word,  does  tbe  testament  utter  as  to  what  she 
was  to  receive.  So  tbe  fact  that  Christine 
Joined  in  tbls  wUl  and  In  tbe  bequeathing  of 
her  husband's  property  can  only  be  regarded 
as  siu-plusage  (Allen  v.  Allen,  28  Kan.  18),  and 
the  will  is  to  be  sustained,  if  at  all,  by  con- 
sidering It  as  tbe  will  of  Charles  Samuelson. 

"The  wife,  having  nothing  on  which  the  will 
could  operate,  is  held  to  be  a  mere  cipher  in 
the  transaction.  The  wHl,  therefore,  was  that 
of  tbe  husband  in  the  same  manner  as  though 
the  wife  had  not  signed  it,  and  all  her  declara- 
tions and  acts  must  be  rejected  as  surplusage." 
Allen  V,  Allen,  supra,  28  Kan.  24. 

[2]  Tbe  findings  of  fact  are  that  Charles 
died  on  AprU  22,  1909,  and  tbe  will  was  not 
offered  for  probate  until  August  24,  1912,  S 
years,  3  months,  and  18  days  thereafter.  Dur- 
ing all  that  time  it  was  under  the  power  and 
control  of  Christine.    The  statute  says:  ' 

"No  lands,  tenements  or  hereditaments  shall 
pass  to  any  devisee  in  a  will  who  shall  know 
of  the  existence  thereof,  and  have  tbe  same  in 
bis  power  and  control  for  the  term  of  three 
years,  unless  within  that  time  he  shall  cause 
the  same  to  be  offered  for  or  admitted  to  pro- 
bate; and  by  such  neglect  the  estate  devised 
to  such  devisee  shall  descend  to  tbe  heirs  of 
the  testator."     Gen.  SUt.  1915,  {  11785. 

In  view  of  this  statute,  Christine,  tbe  motb- 
er,  could  not  acquble  any  interest  in  her  hus- 
band's property  under  tbe  wUl.  But  we  see 
no  infirmity  in  the  will  so  far  as  it  devises 
property  to  the  three  sons  and  the  daughter. 
Only  two  of  the  children,  Gus  and  Frank, 
knew  of  tbe  existence  of  the  will  before  its 
probate,  and  It  was  not  under  the  power  and 
control  of  either  of  tbem.  There  was  no  sup- 
pression of  tbe  wUl  on  tbelr  part,  nor  on  tbe 
part  of  Anna  and  John. 

[3]  When  Christine  Joined  with  her  bus- 
band  In  tbe  making  of  the  will,  she  assented 
In  the  presence  of  two  witnesses  to  the  dis- 
position of  the  property  made  by  ber  bus- 
band.  That  should  be  construed  as  a  satis- 
faction of  tbe  statutory  provision,  requlrins 
the  assent  of  one  spouse  to  the  testamaitary 
disposition  of  tbe  property  of  tbe  otber 
spouse.    Gen.  Stat  1915,  {  11790. 

Again,  It  may  be  said  that  Christine  as- 
s^ted  to  her  husband's  disposition  of  bis 
property  when  she  withheld  the  deed  from 
probate  until  the  statute  barred  any  right  In 
herself  under  tbe  will.  And,  still  again,  when 
tbe  will  was  probated,  she  waived  her  statu- 
tory rigbts  as  widow  of  Charles,  and  neither 


Digitized  by 


Google 


Kan.) 


LOKOHOFER  ▼. 
<1M  P.) 


SCHICK 


371 


formally  nor  Informally  did  she  claim  any 
such  right.  It  was,  of  coarse,  an  atorttve  act 
for  her,  after  withholding  the  will  from  pro- 
bate for  over  three  years,  to  elect  to  take 
onder  the  will,  because  such  election  would 
not  cnre  her  delay  in  probating  it,  nor  revlTe 
her  extinct  statutory  rights. 

It  we  were  to  read  into  this  will  the  inten- 
tion <tf  the  parties,  as  gathered  from  the  will 
Itself  and  the  evidence  ayailable,  we  would 
Inevitably  arrive  at  the  same  result.  Chris- 
tine Joined  with  her  husband  in  the  making  of 
her  husband's  wilL  Botii  intended  that 
VtaiA,  Gus,  John,  and  Anna  should  have  the 
properties  as  devised  to  them  by  Charles,  the 
husband  and  father.  DndoubteiTly  Charles 
and  Christine  intended  that  a  life  estate 
should  intervene  in  favor  of  the  survivor  be- 
fore it  should  descend  to  their  children  in 
the  i>ortians  devised  to  them.  They  obviously 
forgot  to  Insert  a  clause  providing  for  such 
life  estate.  And  while  no  court  could  remedy 
this  will  by  interlining  an  amendment  to  cov* 
er  that  omission,  the  omission  in  fact  wrought 
no  hardship  to  Christine,  the  widow.  Infor- 
mally, with  assent  and  acquiescence  of  her 
children,  she  did  in'fkct  enjoy  the  life  estate 
until  she  died.  The  questions  relating  to  her 
life  tenancy  which  might  have  arisen  if  dial- 
lenged  in  her  lifetime  need  not  concern  us 
now. 

But  appellees  insistently  urge  upon  our  at- 
tention the  clause  in  the  will  which  says  that 
the  devises  to  the  children  should  not  take 
effect  until  Charles  and  Christine  were  both 
dead.  We  do  not  overlook  that  clause,  and 
we  think  It  falls  under  the  ordinary  rule  that 
it  be  construed  with  the  other  provisions  of 
the  instrument  to  uphold  it  ratbor  than  to 
defeat  the  will.  In  Ernst  v.  Foster,  68  Kan. 
438,  49  Pac.  627,  It  was  dedared: 

"A  will  is  to  be  construed,  not  alone  by  its 
language,  but  by  the  condition  of  the  testator's 
family  and  estate;  and  the  judicial  expositor 
should  pat  himself  as  far  as  possible  in  the  po- 
sition of  the  testator,  and  take  into  considera- 
tion the  circumstances  surrounding  liim  when 
the  will  was  executed."    Syl.  par.^1. 

In  Holt  ▼.  Wilson,  82  San.  268, 108  Pac.  87, 
It  was  said: 

"Where  one  part  of  a  will  clearly  indicates  a 
disposition  in  the  testator  to  create  an  estate 
in  fee,  it  will  not  be  restricted  or  cut  down  to 
any  less  estate  by  subsequent  vague  or  doubt- 
ful expressions."     Syl.  par.  1. 

In  the  analogous  case  of  Nolan  v.  Otney,  75 
Kan.  8U,  89  Pac.  690,  9  U  B.  A.  (N.  S.)  817, 
a  deed  of  conveyance  contained  a  dause  pro- 
viding that  it  should  not  take  effect  or  be  In 
force  until  the  death  of  the  grantor,  but  at 
that  time  title  in  the  grantee  should  become 
absolute.    The  court  said: 

"The  real  intent  of  the  grantor  l>eing  the 
object  of  our  search,  the  inquiry  is,  not  what 
do  tiis  words  mean  in  strict  legal  contemplation, 


but  in  what  sense  did  be  use  them— what  idea 
did  he  employ  them  to  convey.  The  decisions 
are  not  in  harmony  on  the  subject,  but  a  well- 
defined  tendency  clearly  appears  in  the  more 
recent  cases  to  uphold  the  deed  if  possible, 
and  if  necessary  to  that  end  to  regard  it  as 
speaking  with  colloquial  freedom  rather  than 
with   formal   accuracy.    •    •    • 

"Applying  the  reasoning  of  these  cases  to 
the  facts  here  presented,  we  are  convinced 
that  the  real  purpose  of  Dolan,  so  far  as  dis- 
closed by  the  language  of  the  deed  now  under 
consideration,  notwithstanding  his  failure  to 
express  it  in  correct  terms,  was  to  vest  a  title 
immediately  in  Otney,  reserving  only  a  life 
interest  in  himself;  that  is  to  say,  the  deed 
should  be  taken  to  mean  this  in  the  same  sense 
and  for  the  same  reasons  that  such  meaning  is 
imputed  in  the  case  of  the  deposit  of  an  ordi- 
nary deed  under  the  same  circumstances— the 
words  relied  upon  to  change  the  usual  rule  do 
not  have  that  effect."  76  Kan.  813,  816,  89 
Pac.  690,  691,  9  L.  B.  A.  (N.  8.)  817. 

[4]  These  considerations  impel  ns  to  hold 
that  title  passed  to  the  devisees  on  the  death 
of  their  father,  the  testator,  and  he  merely 
intended  that  enjoyment  by  them  should  be 
postponed  until  bis  wife  and  he  were  both 
dead.  Moreover,  his  lutenticm  and  his  wid- 
ow's intention  also  were  literally  compiled 
with,  and  she  did  enjoy  the  lUe  estate,  sot- 
withstanding  the  failure  to  include  a  provi- 
sion therefor  in  the  testament 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  enter  Judgment  for  the  defend- 
ants. 

All  the  Justices  concurring. 


(107  Kan.  601) 

LONGHOFER  ot  al.  v.  SCHICK  et  al. 
(No.  22649.) 

(Supreme  Court  of  Kansas.     Nov.  6,  1920.) 

(Byllahiu  ly  il^»  Court.) 

1.  Telegraphs  and  telephones  «=3l4*/2.  New, 
vol.  14  Key-No.  Series— Association's  trans- 
fer of  Servloa  to  another  exchange  held  to 
bind  member  not  voting. 

On  the  facts  stated  in  the  opinion,  held, 
that  a  member  of  an  unincorporated  voluntary 
association  formed  to  maintain  a  mutual  party 
telephone  line,  which  association  has  no  con- 
stitution, by-laws,  or  rules  regulating  the  man- 
ner of  calling  meetings,  is  bound  by  the  action 
taken  at  a  meeting  of  the  majority  of  the  mem- 
bers transferring  the  service  to  another  ex- 
change, although  it  deprives  such  member  of  the 
right  to  service  through  the  former  exchange. 

2.  Telegraphs  and  telephones  «s»l4'/2.  New, 
vol.  14  Key-No.  Series— Eviitenea  held  to 
warrant  Injunotive  relief  to  assoolates  trans- 
ferring servioe. 

Bvidence  considered,  and  lield  sufficient  to 
sustain  a  judgment   enjoining   the   defendants 
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from  interfering  with  tha  plaintUfs'  nse  of  a 
teleplione  line. 

(Additional  8vTlalu$  ty  Editorial  Staff.) 

3.  Appeal  and  error  9=9339(2)— Order  overml- 
iB0  demurrer  to  petition  mist  lie  appealed 
from  within  six  months. 

Where  defendant's  appeal  was  not  taken  un- 
til more  than  six  months  after  the  overruling 
of  his  demurrer  to  the  petition,  it  was  too  late 
to  Question  the  ruling. 

Appeal  from  District  C!ourt,  Morris  Coun- 
ty. 

Action  by  R.  B.  Longhofer  and  others 
against  J.  B.  Schick  and  others  to  restrain 
defendants'  abuse  of  a  mutual  telephone 
line  and  their  interference  with  plaintiffs' 
use  thereof.  InJuncUcm  granted,  and  de- 
fendants appeal    Affirmed. 

Edwin  Anderson,  of  Council  Orove,  and 
W.  H.  Carpenter,  of  Marion,  for  appellants. 

W.  J.  Pirtle,  of  Ooundl  Grove,  and  0.  S. 
Crawford,  of  Abilene,  for  appdlees. 

PORTER,  J.  The  appeal  is  from  an  in- 
junction restraining  the  defendants  J.  B. 
Schick  and  his  family,  from  using  a  mutual 
telephone  line  or  interfering  with  tlie  plain- 
tifTs'  use  thereof. 

For  a  number  of  years  prior  to  May  1, 
1917,  the  defendant  J.  B.  Schick  and  the 
plaintiffs,  B.  H.  Longhofer,  D.  E.  Ramsey, 
A.  O.  Orr,  and  Fred  Adams,  together  with 
August  Herpick,  John  Herpick,  Fred  Stalter, 
and  Sophia  Bruckner  were  Joint  owners  of 
a  mutual  telephone  line  which  extended 
from  the  town  of  Deleran,  in  Morris  county, 
for  a  distance  of  about  six  miles  to  the  resi- 
dence of  D.  E.  Ramsey.  Ramsey  lived  about 
two  miles  southeast  of  Latimer,  where  there 
was  another  switchboard  and  exchange,  but 
with  which  the  Ramsey  Une  was  not  con- 
nected. Each  of  the  Joint  owners  or  his  pred- 
ecessor in  interest  had  contributed  to  the 
cost  of  constructing  the  line  and  keeping  it 
in  repair. 

On  May  17,  1917,  Ramsey,  the  director  of 
the  line,  called  a  meeting  of  some  of  the 
owners  which  was  attended  by  Ramsey,  Orr, 
Longhofer,  Adams,  the  defendant  Schick, 
and  the  son  of  Mrs.  Bruckner.  At  tills  meet- 
ing, after  some  discussion,  a  motlcm  was 
adopted  to  extend  the  line  to  Latimer  and 
connect  with  the  exchange  there,  discontinu- 
ing connection  with  the  Delevan  exchange. 
The  defendant  Schidi  opposed  the  motion, 
but  did  not  vote  either  way.  A  few  days 
later  the  line  was  extended  to  Latimer,  and 
connection  with  the  Delevan  exchange  dis- 
continued. The  defendant  Schick  lived  about 
SO  rods  south  of  Ramsey,  and  the  cutting  of 
the  line  south  of  his  place  prevented  him 
from  using  the  switchboard  at  Delevan.  He 
was  not  permitted  to  use  the  exchange  to 


Latimer  without  a  payment  of  ten  coits  toll 
for  each  call,  which  he  refused  to  make: 
There  was  trouble  on  the  new  line  running 
into  Latimer  about  this  time,  and  tests  made 
by  linemen  indicated  that  there  was  inter- 
ference with  the  line  at  or  near  Sdhick'a 
place,  and  the  line  running  from  his  house  to 
the  main  line  was  cut.  He  restored  the  con- 
nection and  plalntiir  brought  the  action  to 
enjoin  him  from  interfering  with  the  line. 
The  trial  court  found  the  facts  in  favor  of 
the  plaintiffs. 

[3]  The  first  contention  is  that  the  court 
erred  in  overruling  the  demurrer  to  the  pe- 
tition. The  appeal  was  not  taken  until  more 
than  six  months  had  elapsed,  and  it  is  too 
late  to  question  the  ruling  on  the  demurrer. 
Smith  y.  Griffith,  105  Kan.  357,  858,  184 
Pac,  728. 

[1,2]  The  principal  contention  Is  that 
there  was  no  evidence  to  sustain  the  finding 
and  Judgment  From  an  agreed  statement 
of  the  facts  made  to  the  trial  court  it  ap- 
pears tliat  the  association  to  which  the  plain- 
tiffs and  defendants  belonged  had  no  inters 
est  in  or  control  over  the  exchange  either  at 
Delevan  or  Latimer.  IDiese  were  owned  and 
controlled  by  voluntary  associations  com- 
posed of  directors  selected  by  the  people  in- 
terested in  the  exchange.  Bach  party  line, 
however,  was  a  separate  and  distinct  asso- 
ciation and  was  managed  by  a  director  se- 
lected by  the  owners  of  the  line.  The  party 
line  to  which  the  plaintiffs  and  defendants 
originally  belonged  had  no  constitution,  no  by- 
laws, no  rules  or  order  of  business,  no  epedflc 
time  for  any  meeting;  no  rules  for  calling  a 
meeting  or  conducting  oae;  no  records  were 
reauired  to  be  kept  and  none  were  kept  Wben- 
ever  the  owners  of  a  party  lin^  desired  to  have 
a  meeting,  they  were  notified  and  got  togeth- 
er at  some  convenient  place.  C.  W.  Nor- 
man, who  was  president  of  the  Latimer  ex- 
diange,  but  not  a  member  of  the  associatim 
owing  the  Ramsey  line,  presided  at  the  meet- 
ing at  which  it  was  arranged  to  extend  the 
Ramsey  line  to  Latimer  and  to  cut  the  Dele- 
van line  after  the  extension  was  completed. 

The  contention  of  the  defendants  that  the 
Judgment  deprived  them  of  property  rights 
cannot  be  sustained,  since  neither  the  party 
line  as  an  association  nor  its  individual 
members  had  a  vested  right  to  the  use  of 
either  exchange. 

The  statement  of  facts  agreed  to  at  the 
trial  left  only  two  Issues  of  fact  to  be  de- 
termined: First  whether  the  defendants 
were  bound  by  the  action  of  the  meeting  or- 
dering the  change  in  the  Une;  and,  second, 
whether  the  defendants  liad  interfered  with 
the  plaintiffs'  use  of  the  Une.  The  most  that 
can  be  said  is  that  there  was  some  conflict 
in  the  evidence.  There  was  very  little  om- 
flict  with  respect  to  the  meeting  and  the 
calling  of  it    It  Is  conceded  that  there  were 
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live- of  the  nine  owners  ot  the  line  at  the 
meeting  without  ooontlng  young  Bruckner, 
and  no  one  objected  to  bis  {Hresence  or  to  Ida 
partldpatlon  in  tba  meeting.  Schick,  on 
croes-ezamlnation,  admitted  that  he  did  not 
object  to  the  yonng  man  voting,  bnt  objected 
to  bis  voting  with  the  other  crowd.  His  tes- 
timony was  that  "before  we  voted  I  wanted 
•Um  to  vote  my  way."  tt  is  troe  Mrs. 
Bruckner  testified  that  since  her  husband's 
death,  a  year  before,  she  considered  herself 
one  of  the  Joint  owners  of  the  line;  that 
she  bad  no  notice  of  the  meeting  and  had 
not  authorized  ber  son  to  represent  her  there. 
He  was  one  of  the  heirs  of  the  estate  and 
Uved  in  the  family.  In  the  opinion  the  trial 
ooort  commented  upon  these  facts  and  the 
further  fiict  that  at  no  time  since  the  change 
was  made  had  any  of  the  members  who  were 
present  at  the  meeting  asserted  .by  legal  ac; 
tlon  or  otherwise  that  the  meeting  was  not  le- 
gal, and  that  the  only  protest  was  made  by 
the  defendant  Schick,  who  was  b<»md  by  the 
action  taken  at  the  meeting  because  he  was 
present  and  participated  tberehi. 

Whatever  cooflict  In  the  evidence  there 
was  has  been  resolved  in  favor  of  the  plain* 
tiffs,  ^ere  was  no  error  in  the  admission 
of  the  constitution,  by-laws,  and  rules  of  the 
Iiatlmer  exchange,  and  in  our  opinion  the 
trial  court  was  right  in  holding  that  from 
the  time  the  cfaangw  was  made  each  membet 
of  the  association  was  bound  to  observo  the 
rules  and  regulations  of  the  Latimer  ex^ 
change  in  order  to  be  entitled  to  the  service, 
and  was  entitled  to  such  service  upon  com- 
pliance with  such  rules  and  .  regulations. 
There  was  a  sharp  conflict  In  the  evidence 
opon  the  Issue  whether .  the  defendant  and 
his  family  Iiad  interfered  with  the  operation 
9t  fba  line  after  the  connection  was  made 
wltb  the  Iiatlmer  exchange,  hot  the  drcum^ 
■tantial  evidence  and  statements  made  by 
one  of  the  defendants  were  sufficient  to  sus- 
tain the  finding  of  the  court  that  the  de- 
fendants had  wrongfully  Interfered  with  the 
operation  of  the  line. 

We  find  no  error  in  the  record  and  the 
Judgment  is  affirmed. 

All  the  Justices  concorring. 


(107  Kui.  707) 

STATE  r.<  BELL.     (No,  23945.)  • 

(Supreme  Court  of  Kansas.    Nov.  6, 1920.) 

(SyTlahut  ly  the  Court.) 

I.  I«iilctment    and   Information    «3>I29(I)  — 
False  pretenses  made  to  sevoral  persons  may 
be  joined  In  separate  counts. 
In  a  prosecution  for  fraudulently  obtaining 
money  by  false  representations,  made,  by  de- 
fendant to   several  purchasers  of  the  capital 


stock  of  an  o9  company,  the  several  offenses 
so  committed  may  be  charged  in  separate  counts 
of  a  single  information,  and  a  triid  and  convic- 
tion may  be.  had  and  sentences  imposed  upon 
such  counts  as  the  proof  sustaiiis,  although 
each  of  the  counts  charges  a  separate  and  dis- 
tinct felony. 

2.  Criminal  law  «=>l  137(5),  1169(10,  12)— Ad- 
mission of  evidenoe  held  not  prejudloially 
erroneous. 

Several  errors  assigned  on  the  admission 
of  testimony  examined,  and  held  not  to  be  prej- 
udicially erroneous. 

3.  Criminal  law  «=>678(l)— Court  may  require 
proseoutioa  to  elect  on  which  transactions  it 
will  rely;  no  necessity  under  evidenoe  for 
requiring  election. 

The  court  is  vested  with  some  discretion  in 
the  matter  of  requiring  the  prosecution  to  elect 
upon  which  of  several  transactions  mentioned 
in  the  testimony  it  will  rely  for  a  conviction, 
and  it  is  oiily  to  be  done  in  furtherance  of  jns- 
tice,  and  where  the  evidence  is  such  as  to  make 
it  necessary.  Beld  that,  under  the  evidence 
herein,  there  was  no  occasion  for  requiring  an 
election. 

4.  Criminal  law  «=>76S( I)— Charge  as  to  con< 
viction  on  certain  counts  held  not  misleading. 

Several  of  the  instructions  given,  and  about 
which  complaint  Was  made,  are'fteld  to  be  with- 
ont  prejudidal  error. 

B.  Criminal  law  «=>796— Instruction  as  to  pe«: 
altles  whlcb  may  be  Imposed  is  unneoessary. 
▲s  the  jury  has  nothing  to  do  with  assees- 
ffuutt  of  punishment  for  offenses  in  this  state, 
there  is  no  necessity  for  the  court  to  instruct  a 
jury  as  to  the  penalties  that  may  be  imj^osed 
for  offenses. 

6.  False  pretenses  '«s»48(l)— Evideace  saffl> 
oiest  to  sustain  coavloUoa. 

The  evidence  examined,  and  htM  to  be  snt- 
ficient  to  uphold  the  verdict  of  the  Jury. 

(Additional  ByUahut  by  Editorial  Stuff-) 

7.  indlMment  and  Information  «=3i6l(5)— No, 
error  In  allowing  amendment  to  Information. 

In  a  prosecution  for  fraudulently'  obtaining 
money  by  false  representations  to  purchasers 
of  stock  of  a  new  oil  company  as  to  its  financial 
condition,  therS'  <  waa  no  erros  in  allowing 
amendment  of  the  information  by  adding  the 
word  "designedly"  to  the  charge  that  defend- 
ant unlawfully,  feloniously,  and  fraudulently 
made  certain  representations  with  the  intent  to 
cheat  and  defraud. 

Appeal  from  District  Court,  (3owIey  County. 

R.  J.  Bell  was  convicted  of  obtaining  mon- 
ey by  false  pretenses,  and  he  appeals.  Af- 
firmed. 

J.  E.  Torrence  and  0.  W.  Torrance,  both  of 
Winfield,  for  appellant 

Richard    J.    Hopkins,    Atty.    Gen.,    S.    M.. 
Brewster,  of  Topeka,  and  Ellis  Fink,  of  Wln- 
i  field,  for  the  State. 


sFor  otfier  i 
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JOHNSTON,  0.  J.  R.  J.  BeU  was  pros- 
ecuted for  and  convicted  of  obtaining  money 
under  false  pretenses,  and  from  the  Judgmoit 
be  appeals. 

The  Information  contained  14  counts,  in 
which  he  was  charged  with  obtaining  money 
from  the  parties  named  in  the  counts  by  false 
representations  made  to  them  as  to  the  finan- 
cial condition  of  the  New  Spring  Creek  Oil 
Company,  the  stock  of  which  he  had  sold  to 
them.  It  was  alleged  that  he  reptresented  to 
the  purchasers  that  the  company  was  a  pros- 
perous and  honestly  managed  one,  which  was 
producing  sufficient  oil  and  gas  to  warrant  the 
payment  of  dividends  to  its  stockholders  at 
the  rate  of  80  per  cent  per  annum  on  its 
capital  stock.  There  was  testimony,  not 
only  that  these  representations  were  made, 
but  that  for  a  time  the  company  actually  did 
pay  dividends  to  stockholders  at  the  rate  of 
2Vk  per  cent,  per  month  for  a  number  of 
months.  The  testimony  tended  to  show  tliat 
dividends  paid  from  the  organization  of  the 
company  until  December,  1017,  were  $13,000, 
and  that  the  entire  production  of  the  com- 
pany dnrlng  the  same  period  was  $1,643.30. 
About  the  date  mentioned  the  company  was 
reorganized  and  its  afTairs  examined,  when 
it  was  disclosed  that,  instead  of  the  company 
being  able  to  pay  the  large  dividends  men- 
tioned, there  was  an  Indebtedness  against  it 
of  over  tSl.OOO. 

[1,  7]  There  is  an  assignment  of  error  in  the 
refusal  of  the  court  to  strike  out  part  of  the 
information,  but  we  find  nothing  substantial 
in  the  claim.  Nor  was  there  error  in  permit- 
ting the  prosecution  to  amend  the  Informa- 
tion by  adding  the  word  "designedly"  to  the 
charge  that  the  defendant  unlawfully,  feloni- 
ously, and  fraudulently  made  certain  repre- 
sentations with  the  intent  to  cheat  and  de- 
fraud the  purchasers  of  capital  stock.  The 
amendment  was  evidently  made  out  of  abund- 
ance of  caution,  as  probably  the  proof  could 
have  been  as  fully  presented  under  the  infor- 
mation as  it  was  originally  drawn.  Neither 
can  it  be  said  that  there  was  any  abuse  of 
discretion  in  denying  the  motion  for  a  contin- 
uance on  account  of  the  amendment. 

Error  is  further  assigned  on  the  overruling 
of  a  motion  to  quash  the  infbrmatlon.  The 
ground  of  the  motion  Is  that  there  were  14 
distinct  felonies  charged  in  14  separate 
counts,  and  that  this  was  duplicity  in  plead- 
ing, which  is  not  permissible,  and  necessarily 
resulted  to  the  prejudice  of  the  defendant. 
Formerly  it  was  the  practice  to  confine  the 
Joinder  of  several  offenses  in  a  pleading  to 
misdemeanors,  and  in  some  Jurisdictions  that 
practice  still  prevails.  The  propriety  of  Join- 
ing felonies  has  been  considered  by  this  court 
in  a  number  of  cases,  and  the  practice  has 
been  repeatedly  upheld.  This  is  conceded 
by  the  defendant,  but  he  calls  attention  to 
decisions  in  other  states  to  the  contrary,  and 
insists  that  under  any  view  the  Joinder 
amounted  to  an  abuse  of  discretion  in  the 


present  case.  The  question  received  earful 
attention  in  State  t.  Hodges,  45  Kan.  389,  26 
Pac.  676,  where  7  distinct  embesElements 
were  Joined  in  a  single  information,  and  the 
defendant  found  guUty  on  6  at  the  ooimt& 
On  an  appeal  It  was  held: 

"Several  separate  and  distinct  felonies  may 
be  charged  in  separate  counts  of  one  and  the 
same  information,  where  all  the  offenses  charg- 
ed are  o{  the  same  general  character,  requiring 
the  same  mode  of  trial,  the  same  kind  of  evi- 
dence, and  the  same  kind  of  pnmahment;  and 
the  defendant  may  be  tried  upon  all  the  sever- 
al counts  at  one  and  the  same  time,  all  resting 
in  the  sound  Judicial  discretion  of  the  trial 
court."    SyL 

In  the  case  of  State  t.  Warner,  00  Kan. 
04,  65  Pac  342,  the  defendant  was  (diarged  in 
an  information  stating  11  difFerent  offenses, 
namely  that  he  received  deposits  from  11 
different  depositors,  knowing  that  the  banlf 
of  which'  he  was  an  officer  was  insolvent 
He  was  convicted  of  4  differeat  offenses,  and 
the  court  lu  meeting  the  conttetion  that  sev- 
eral distinct  felonies  could  not  be  iSroeecnted 
In  a  single  trial,  approved  the  ruling  in  the 
Hodges  Case  and  remarked: 

"The  reasons  for  the  distinction  which  for- 
merly prevailed  in  England  between  prosecn- 
tions  for  felonies  and  for  misdemeanors  no 
longer  exist  Where  the  usual  punishment  for 
the  commission  of  a  felony  was  death,  great 
strictness  in  charging  the  offense,  as  well  as  in 
the  mode  of  trial,  was  and  ought  to  have  been 
maintained;  bat  la  this  state,  and  in  this  coun- 
try generally,  there  is  no  broad  distinction  be- 
tween the  character  of  the  punishment  inflicted 
for  misdemeanors  and  for  felonies  other  than 
mnrder.  *  *  •  The  mode  of  trial  in  all  eases 
is  snbstantiaDy  the  same,  and  in  cases  like  the 
one  under  consideration,  where  the  proof  must 
necessarily  be  in  part  the  same  on  all  of  the 
charges,  it  seems  entirely  proper  to  join  charg- 
es of  separate  transactions  of  similar  cliarac- 
ter.  The  tendency  of  the  courts  in  most  of 
the  states  seems  to  be  to  uphold  the  practice 
and  follow  the  rule  adopted  in  the  case  of  State 
V.  Hodges,  supra.  10  BncycL  FI.  &  Pr.  647 
et  seq." 

Other  cases  of  like  import  are  State  t. 
Zimmerman,  47  Kan.  242,  27  Pac  000;  In 
re  White,  Petitioner,  50  Kan.  299,  32  Pac  36  ; 
State  V.  Bussey,  58  Kan.  679,  50  Pac.  891; 
State  V.  Young  et  ah,  70  Kan.  000,  79  Pac 
1133. 

Here  the  offenses  Charged  were  of  the  same 
g^ieral  character,  required  the  same  mode  of 
trial,  the  same  kind  of  evidence,  and  the  same 
kind  of  punishment  and  we  think  there  was 
no  abuse  of  Judicial  discretion  in  permittlxis 
the  trial  of  defendant  for  the  several  otleaaea 
under  a  single  information. 

[2]  Error  is  assigned  on  the  admissioa  of 
the  testimony  of  Oeorge  H.  Hunter,  relating 
to  statements  made  by  defendant  at  a  direc- 
tors' meeting  on  December  14,  1017,  with  ref- 
erence to  the  production  of  oil  within  the  pre- 
ceding 6  months,  and  also  as  to  the  paym^t 
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of  dividends,  the  Ind^tedness  of  the  com- 
pany, and  Its  reorganization.  It  Is  said  that 
the  testimony  was  too  remote,  and  was  in- 
competent to  sustain  the  charge  made  against 
the  defendant.  The  statements  made  by  Bell, 
of  which  testimony  was  given,  as  to  the  pro- 
duction of  oil  and  gas,  and  that  relating  to 
the  financial  condition  of  the  company,  was 
manifestly  competent  and  proper.  Some  of 
the  testimony  challenged  may  have  been  ob- 
jectionable, because  some  of  the  answers 
were  in  the  form  of  conclusions,  and  some  of 
tall  evidence  may  have  been  Immaterial ;  but 
there  was  a  thorough  cross-examination  of 
tills  witness,  and,  taking  all  the  evidence  to- 
gether, it  shows  that  the  rights  of  the  defend- 
ant were  not  prejudiced  by  the  testimony. 

There  is  a  further  objection  that  a  witness, 
who  had  been  a  purchaser,  was  allowed  to 
state  that  she  was  a  widow  when  she  pur- 
chased the  stock ;  but  the  defendant  is  hard- 
ly in  a  position  to  complain  of  this,  since  ac- 
cording to  the  testimony  be  Iiad  stated  that 
he  wished  to  sell  to  widows  especially,  and 
give  them  the  benefits  of  the  profitable  in- 
vestment. 

Complaint  is  made  of  the  admission  of  cer- 
tain testimony  given  by  S.  M.  Brewster,  who 
was  assisting  in  the  prosecution  of  the  case. 
He  testified  in  effect  that  in  1916  whUe  he 
held  the  office  of  Attorney  General  and  was 
acting  as  president  of  the  board  administer- 
ing the  Blue  Sky  Law,  defendant  made  ap- 
pUcatlon  to  the  board  for  admission  to  sell 
the  capital  stock  of  the  company.  He  under- 
took to  identify  and  present  the  written  ap- 
plication signed  by  the  defendant,  and  it  was 
recdved  in  evidence,  together  with  the  affi- 
davit of  defendant,  and  a  copy  of  the  by- 
laws of  the  company,  which  were  presented 
In  connection  with  the  application.  In  that 
connection  another  paper  was  Introduced, 
pnriwrtlng  to  be  the  order  of  the  board  per- 
mitting the  sale  of  the  stock.  It  Is  contend- 
ed that  these  papers  were  not  prc^wrly  Identi- 
fied, and  that  the  testimony  was  secondary 
evidence  of  records,  when  th^  best  evidence 
could  have  been  produced.  It  may  be  ob- 
served, first,  that  the  evidence  was  hot  of- 
fered to  show  a  violation  of  the  Blue  Sky 
Law,  but  was  offered  to  prove  the  representa- 
tions made  by  the  defendant  and  his  con- 
nection with  the  company.  Another  consid- 
eration Is  that  no  question  was  made  as  to 
tbe  fact  that  the  application  was  presented 
and  granted.  Neither  Is  there  any  Question 
tbat  defendant  signed  the  application  and 
was  given  authority  to  sell  the  stock. 

.  Connsel  for  the  prosecution  stated  that 
tbey  were  unable  to  have  the  reoords  taken 
from  Topeka,  where  they  were  kept,  to  the 
place  of  trial,  and  therefore  the  evidence  was 
produced  in  another  form.  Whether  better 
proof  of  the  facts  could  have  been  produced 
we  need  not  determine.  It  appears  that  the 
application  was  made  by  the  defendant  in 
peraon,  and  the  witness  Brewster  testified, 


as  he  had  a  tight  to  do,  as  to  the  oral  state- 
ments made  by  the  defendant  in  presenting 
the  application.  They  corresponded  with  the 
written  one,  and  the  same  is  true  respecting 
the  authority  given  by  the  board  to  sell.  At 
the  meeting  in  which  this  action  was  taken, 
the  condition  on  which  stock  might  be  sold 
was  stated  orally  to  the  defendant,  and  the 
letter  of  authority  objected  to  was  only  con- 
firmatory of  the  oral  order  made  in  the  pres- 
ence of  the  defendant.  Moreover,  the  wit- 
nesses Identified  the  application  as  the  one 
presented  by  tbe  defendant,  and,  since  it  con- 
tained representations  relating  to  the  subject 
in  controversy,  it  was  competent  evidence, 
even. if  had  never  been  filed  in  the  depart- 
ment or  made  a  matter  of  record.  On  the 
whole,  it  is  clear  that,  even  if  there  was  ir- 
regularity in  the  action  of  the  court  in  receiv- 
ing the  papers  in  evidence,  it  was  without 
prejudice  to  the  defendant,  and  It  is  only 
pr^udldal  error  that  affords  ground  for  re- 
versaL 

There  Is  a  complaint  concerning  the  tes- 
timony of  Miss  Walton,  who  was  secretary 
of  the  company  and  custodian  of  such  rec- 
ords as  were  kept  and  preserved.  In  testi- 
fying about  the  Indebtedness  of  the  company, 
she  stated  that  a  part  of  It  was  in  the  forn! 
of  notes  signed  by  defendant  and  Calongne, 
and  upon  further  inquiry  she  testified  that 
she  did  not  have  the  notes  In  hand;  that 
they  were  at  home  among  the  papers  of  the 
company.  It  was  objected  that  the  notes 
themselves  were  the  best  evidoice,  and  of 
that  there  can  be  no  doubt.  It  appears  that 
afterwards,  however,  the  witness  produced 
the  notes  themselves,  and  any  error  there 
may  have  been  in  the  ruling  was  rendered 
harmless.  Other  evidence  of  this  witness  Is 
challenged,  but  not  pressed  in  the  brief,  and 
in  it  we  find  no  good  ground  for  complaint. 
Tbe  same  may  be  said  as  to  the  objections 
made  to  the  admission  of  testimony  of  one 
Fitzpatrick. 

[6]  Another  contention  Is  that  the  court 
erred  in  overruling  tbe  defendant's  motion 
to  direct  a  verdict  in  his  favor.  In  his  behalf 
it  is  urged  that  the  representations  made  by 
him  to  the  effect  that  the  company  had  pro- 
duction sufficient  to  pay  dividends  of  30  per 
cent,  of  the  capital  stock  should  be  interpret- 
ed to  mean  a  production  at  that  rate  on  so 
much  of  the  stock  as  had  then  been  sold  to 
purchasers.  The  evidence  does  not  warrant 
that  interpretation.  The  ordinary  meaning  of 
the  terms  used  in  the  representations,  and 
evidently  the  meaning  intended  to  be  con- 
veyed, was  not  that  the  production  warranted 
tbe  payments  of  the  large  dividends  on  a 
part  of  the  capital  stock  sold  to  the  particu- 
lar purchaser,  or  to  a  group  of  purchasers, 
but  It  was  rather  upon  tbe  capital  stock  is- 
sued by  tbe  company.  Besides  tbe  disparity 
between  the  production  and  the  dividends 
paid  is  so  great  as  to  leave  no  question  for 
controversy.    The  authorized  capital  of  the 
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company  was  flOO.OOO,  and  It  appeftrs  that 
of  tbis  amount  $86,000  was  outstanding  in 
July,  1017,  and  In  December  of  that  year 
Btodc  In  excess  of  that  authorized  had  been 
Issued,  while,  as  we  have  seen,  the  production 
of  the  company  up  to  that  time  was  only 
$1,643.30.  It  Is  clear  that  the  company  was 
paying  dividends  from  the  proceeds  of  the 
sale  of  capital  stock,  which  leads  to  the 
inference  ttiat  large  dividends  were  promised 
and  paid  to  Induce  the  purchase  of  stodc. 
From  the  evidence  it  Is  doubtful  if  the  con- 
dition of  the  company  was  ever  such  as  to 
warrant  the  payment  of  any  dividends,  and 
there  can  be  no  doubt  that  the  actual  pro- 
duction was  grossly  misrepresented  by  the 
defraidant 

[3]  Complaint  is  made  that  the  court  erred 
in  OTcrrullng  defendant's  request  to  require 
the  state  to  elect  as  to  the  proof  of  which  one 
of  the  several  sales  offered  in  evidence  it 
relied  upon  for  conviction.  On  the  conclu- 
sion of  the  evidence  for  the  prosecution,  the 
state  announced  that  they  did  not  ask  for 
a  conviction  on  the  second,  fourth,  fifth,  and 
seventh  counts,  and  later  the  court  held  that 
the  evidence  was  not  sufficient  to  warrant 
the  submission  of  the  first;  third,  and  tenth 
counts,  and  these,  with  those  withdrawn  by 
the  state,  were  taken  from  the  c<»8idera- 
tlon  of  the  Jury.  The  defendant  then  moved 
that  the  state  be  required  to  elect  upon  which 
of  the  several  sales  of  stock  about  which 
testimony  had  been  given  under  eadi  of  the 
eighth,  ninth,  eleventh,  twelfth,  and  four- 
teenth counts  it  would  reply. 

The  ^ghth  count  charged  that  Abble  Sot- 
ton  was  defrauded  on  a  certain  day  In  Oc- 
tober, 1917.  Two  sales  had  been  made  to 
her,  but  in  her  testimony  she  stated  that  she 
did  not  remember  that  any  representations 
were  made  to  her  by  the  defendant  prior  to 
the  first  sale  of  the  stock.  Her  evidence  tend- 
ed to  show  that  before  she  bought  the  sec- 
ond stock  Bell  made  to  her  the  representa- 
tions complained  of.  The  testimony  being 
confined  to  the  representations  made  to  the 
sale  charged  in  the  information,  there  was  no 
occasion  for  an  election. 

The  ninth  count  charged  the  obtaining  of 
money  by  false  pretenses  through  a  sale  of 
2  shares  of  stock  to  J.  B.  Ousson  in  Septem- 
ber, 1917.  It  came  out  in  the  testimony  that 
be  had  previously  bought  4  shares  of  stodc, 
but  this  sale  was  not  mentioned  in  the  in- 
formation, and  as  he  was  not  charged  with 
obtaining  the  latter  by  false  r^resentations, 
there  was  no  reason  for  requiring  an  elec- 
tion upon  this  count. 

In  the  eleventh  count  it  was  charged  that 
defendant  obtained  $1,000  from  U  S.  Wright 
by  false  representations,  and  this  it  appears 
was  the  third  purchase  that  Wright  had 
'made.  At  earlier  times  sales  had  been  made 
to  him  of  different  amounts,  but  these  trana- 
actlcms  were  not  mentioned  in  the  Informa- 
tioo.    The  testimony  could  only  apply  to  the 


off«ise  charged,  and  aa  Section  was  not  nec- 
essary under  this  count 

Under  the  twelfth  count  the  testimony 
related  to  a  slngfle  sale  only,  and  that  Is  true 
as  to  the  thirteenth  count. 

The  fourteenth  count  charged  that  in  Sep- 
tember, 1917,  $1,000  had  been  frauduloitly  - 
obtained  from  Mrs.  Broadbent,  who  had  pur- 
chased 6  Shares  of  stock  at  two  different 
times,  each  time  paying  $1,000  for  the  stock. 
The  testimony  was  that  she  had  not  met 
the  defmdant  prior  to  the  first  sale,  and 
hence  the  representations  made  by  him  only 
applied  to  the  second  sale  In  September,  the 
one  charged  In  the  information. 

Under  the  testimony,  therefore,  we  think 
there  was  no  occasion  to  require  &e  elec- 
tions requested.  The  court  is  vested  with 
considerable  discretion  la  the  matter  of  re- 
quiring elections  in  such  cases,  and  the 
order  is  only  to  be  made  in  furtherance  of 
justice  and  where  the  evidence  is  such  as  to 
require  it  State  ▼.  Crlnunins,  31  Kan.  876, 
2  Pac  574. 

[4]  The  Instructions  of  the  court  are  at- 
tacked In  a  wholesale  charge  that  they  are 
erroneous.  In  them  the  court  defines  the 
offenses  charged,  and  tells  the  ]nry  the  proof 
necessary  to  sustain  them  and  the  rules  gov- 
erning the  Jury  in  weighing  the  evidence. 
The  discussion  of  this  assignment  is  mainly 
confined  to  the  contention  that  the  evidence 
is  not  sufficient  to  Justii^  the  submission  of 
the  case  to  the  jury.  Holding,  as  we  do,  that 
there  is  sufficient  evidence,  a  discussion  of 
this  assignment  Is  not  required. 

Particular  objection  is  made  to  the  follow- 
ing instruction: 

"You  are  instrncted  that  there  is  no  evidence 
in  this  case  that  would  warrant  yon  in  finding 
the  defendant  guilty  upon  the  first,  second, 
third,  (onrth,  fifth,  seventh,  and  tenth  coxwts 
of  the  information.  Tou  may,  however,  if  the 
evidence  warrants,  and  nnder  the  laws  as  here- 
in defined,  find  the  defendant  guilty  upon  the 
sixth,  eighth,  ninth,  eleventh,  twelfth,  thir- 
teenth, and  fofirteenth  counts.  In  the  event 
that  yon  find  the  defendant  guilty  upon  any 
one  of  the  last  enumerated  counts,  and  fail  to 
make  any  finding  as  to  the  remaining  connta 
thereof,  such  a  failure  would  amount  to  a  ver- 
dict of  not  guilty."     Seventh  instruction. 

It  Is  said  that  the  last  sentence  of  the 
instruction  is  misleading,  because  it  Is  open 
to  the  interpretation  that  the  jury  had  no  al- 
ternative but  to  find  the  defendant  guilty  on 
all  of  the  counts,  or  otherwise  on  none  of 
them.  We  think  the  Jury  could  not  have 
drawn  that  Inference  from  the  instruction. 
Although  somewhat  abbreviated,  it  coayeya 
the  idea  that  if  the  Jury  finds  the  defendant 
guilty  on  any  of  the  counts,  and  ftUls  to 
make  findings  as  to  the  others.  It  would 
amount  to  an  acquittal  as  to  such  other 
counts. 

£IJ  Oomplalnt  Is  also  made  that  the  court 
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failed  to  Instract  u  to.  the  degrees  of  the 
offense  or  the  penalties',  therefor  imposed' 
b;  law.  It  may  be  said  that  no  request  -was 
made  for  an  elaboration  of  the  instructions 
which  the  court  gave  in  defining  the  ofTense. 
If  a  fuller  statement  as  to  the  character  of  the 
offense  was  desired,  a  request  for  the  same 
should  have  been  prepared  and  presented  to 
tile  court  As  the  Jury  has  nothing  to  do  with 
the  assessment  of  punishment  In  this  state, 
there  Is  no  necessity  for  the  court  to  instruct 
the  Jury  as  to  the  punishment  which  may 
be  measured  out  for  an  ofTense. 

It  is  true  that  the  obtaining  of  mon'ey  or 
property  by  false  pretenses  is  to  be  punished 
in  the  same  manner  and  to  the  same  extent 
as  for  stealing  the  money  or  property  so  ob- 
tained. But,  eren  If  the  court  had  been  asked 
by  defendant  to  instract  the  jury  to  give 
consideration  as  to  the  value  of  the  money 
fraudulently  obtained  by  the  defendant,  the 
request  might  well  have  been  refused,  as 
the  testimony  all  shows  beyond  question  that 
the  amounts  so  obtained  far  exceed  $20, 
the  amount  which  marlcs  the  distinction  be- 
tween   grand  and  petit  larceny. 

A  careful  reading  of  the  evidence,  the  suf- 
fldency  of  which  waa  challenged  under  sever- 
al of  the  assignments  of  error,  satisfies  ns 
that  it  abundantly  sustains  the  verdict  of 
the  jury,  and,,  no  prejudicial  error  being 
found  in  the  rulings  of  the  court,  tbe  Jodg- 
ment  Is  aflQrmed.' 

AU  the  Justices  ooncnrrlng. 


(107  Kan.  Ot) 

ARNETT  at  al.  v.  WE8TC0TT  at  al. 
(No.  22859.) 

(Snpreme  Contt  of  Kansas.     Nov.  9,  1020.) 

(SyUaJhu  «y  fhe  0<mrt.) 

I.  Frauds,  statate  of  9=3118(1)— Memorandam 
aead  not  ba  slngla  instrumeat;  umlellvared 
deed  constrned  with  sales  contrast  bald  to 
satisfy  statute.  ' 

The  statute  of  frauds  does  not  require  that 
the  memorandum  of  sale  shall  consist  of  a  sin- 
(le  instrument  'Where  a  contract  for  the  sale 
and  purchase  of  real  estate  la  not  of  Itself  suffi- 
cient, being  signed  only  by  the  purchaser  and  a 
tliird  party  who  has  no  title,  but  who  repre- 
sents the  vendors  through  an  oral  arrangement 
with  them,  and  at  the  same  time  the  vendora 
execute  their  warranty  deed  pursuant  to  the 
contract  of  sale  to  be  delivered  to  the  grantee 
on  his  compliance  with  the  conditions  of  the 
sale,  Bueh  deed,  although  undelivered,  may  be 
considered  and  construed  together  with  the 
contract  of  sale,  and  if  from  both  the  contract 
sufficiently  appears,  apedfic  performance  there- 
of will  be  decreed.  Schneider  v.  Anderson,  75 
Kan.  11,  88  Pae.  825,  121  Am.  St  Bep.  856. 
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2.  SpecHk)  performance  «=s97(l),  J05(3),  121 
(10)— Evidence  held  Insufflclent  to  show  abaa- 
donmant  of  contract;  tender  of  price  unneo> 
essary  where  useless;  deldy  of  one  year  be- 
fore oommondngault  not  laches. 
Evidence  considered,  and  held  snffldent  to 

anatain  the  flndinga  and  judgment. 

Appeal  f  toBi  District  C!ourt,  Cowley  County. 

Suit  by  Floyd  Amett  and  others  against 
Sarah  J.  Westcott  and  others  for  specific 
performance.  Decree  for  plainbUts,  and  de- 
fendants appeal.    Affirmed. 

Sam  K.  SulUvaa,  of  Newldrk,  Okl.,  and 
S.  C.  BloBs,  of  Wlnfield,  for  appellants. 

W.  L.  Cunningham,  of  Arkansas  City,  for 
appelleea 

POBTBB.  J.  O^e  appeal  Is  from  a  Judg- 
ment directing  the  specific  performance  of 
a  contract  wherein  John  A.  Boylan  agreed 
to  convey  to  J.  W.  Wilson  a  farm  of  160 
acres  In  Cowley  county. 

In  her  lifetime  the  legal  title  waa  in  Mar- 
tiui  A.  Scott.  She  died  Intestate  Augnat  7, 
1910,  and  one-half  of  the  property  descended 
to  her  eight  children  and  one-half  to  their 
fatiier,  Robert  B.  Scott  Robert  B.  SCott 
owned  another  farm  of  160  acres,  and  upon 
his  death  in  1011  the  fuU  tlUe  to  both  farms 
rested  in  the  eight  dilldren.  The  heirs  were 
of  full  age,  and  all  exc^t  Nancy  C.  Boylau 
were  nonresidents,  aome  living  In  Oklahoma 
and  others  in  MlssourL  John  A.  Boylan, 
husband  of  Kancy  C.  Boylan,  had  been  act- 
ing as  the  agent  of  all  the  heirs,  looking  aft- 
er both  farms,  collecting  the  rents,  and  pay- 
ing the  taxes.  Some  years  b^ore  he  had  on 
behalf  of  the  heirs  sold  the  farm  they  had 
Inherited  from  their  father,  and  for  several 
years  had  had  an  arrangement  with  them  to 
sell  the  farm  In  controversy  at  a  fixed  price. 
Be  waa  also  the  administrator  of  the  estate 
of  Robert  B.  Scott.  In  July,  191T,  he  enter- 
ed into  a  wrlttoi  contract  to  sell  the  farm  to 
one  of  the  plaintiffs,  J.  W.  WUson,  for  $£1.- 
600,  the  price  the  heirs  tiad  agreed  upon,  and 
the  contract  was  deposited  In  a  bank,  to- 
gether with  Wilson's  check  for  $1,000;  the 
balance  to  be  paid  when  the  title  papers  were 
perfected.  Boylan  prepared  a  deed  for  the 
heirs  to  sign,  reciting  the  consideration  and 
designating  the  grantors  as  the  only  heirs 
at  law  of  Martha  'A.  Scott  deceased,  and 
Robert  «.  Scott,  deceased.  The  deed  was 
sent  around  among  the  heirs,  and  all  ex- 
cept Alec  Scott  signed  and  acknowledged  It 
for  the  purpose  of  carrying  out  the  con- 
tract. Alee  Scott  and  his  wife  refused  to 
sign,  not  because  of  any  dissatisfaction  with 
the  terms  of  the  sale,  but  because  Alec  claim- 
ed that  In  the  sale  of  the  father's  farm  the 
other  heirs  bad  defrauded  him  out  of  $500 
of  his  share.  J.  W.  Wilson,  in  the  mean- 
time, had  arranged  to  sell  the  property  to 
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the  other  tl&intlffs,  Arnett  and  Foster,  for 
the  same  price  at  which  he  was  to  purchase 
It  The  helra  who  had  signed  the  deed,  to- 
gether with  Wilson  and  Arnett,  consulted  an 
attorney,  who  advised  them  that  there  were 
three  things  they  might  do :  First,  the  plaln- 
tlfls  could  take  the  deed  executed  by  seven 
of  the  dght  heiis;  second,  a  suit  in  parti- 
tion conld  be  brought  (which  Wilson  and 
Arnett  claim  they  understood  would  force 
the  sale  of  the  one  eighth  interest  belonging 
to  Alec  Scott);  and,  third,  the  plaintiffs 
could  abandon  the  contract.  Boylan  wanted 
to  see  the  contract  carried  out,  and  induced 
some  of  the  heirs  to  bring  suit  for  partition, 
and  suit  was  filed. 

The  sale  in  partition  occurred  in  April, 
1818.  Boylan  did  not  guarantee  that  Wilson 
would  get  the  farm  at  the  agreed  price,  but 
Boylan  wrote  him  shortly  before  the  sale 
that  the  only  thing  left  for  them  to  do  was 
"to  go  np  and  bid  it  in  if  we  can,  and  hope 
no  one  will  run  it  np  higher  than  the  price 
we  had  set."  Wilson  and  Arnett  attended 
the  sale  and  bid  the  amount  they  had  agreed 
to  pay  Boylan.  W.  S.  Scott  and  Boss  Scott 
bid  $12,000,  and  the  property  was  struck  off 
to  them,  and  afterwards  the  sale  was  duly 
c«»armed.  On  October  24,  1918,  the  check 
Wilson  had  left  in  the  bank  with  the  con- 
tract was  taken  down  by  him.  The  contract 
itself  was  left  In  the  bank.  Afterwards,  on 
July  27,  1919,  another  check  for  $1,000  was 
placed  in  the  bank  payable  to  John  A.  Boy- 
lan. This  was  after  the  plaintiffs  determin- 
ed to  begin  suit  for  specific  performance. 

Two  propositions  are  insisted  upon:  First, 
that  there  was  no  written  contract  between 
plaintiffs  and  the  defendant  heirs,  and  es- 
pecially none  between  plaintiffs  and  W.  S. 
Scott  and'  Ross  Scott,  who  now  hold  the  ti- 
tle by  virtue  of  their  purchase  at  the  parti- 
tion sale.  There  was  a  written  contract, 
however,  between  Boylan  and  Wilson,  which 
is  the  contract  the  court  ordered  perform- 
ance of.  It  Is  urged  that  Boylan  only  pur- 
ported in  the  contract  to  act  for  the  defend- 
ants, but  that,  in  fact,  he  had  no  antborlty 
to  act  in  their  behalf,  or  at  least  that  there 
was  no  way  to.  prove  that  authority.  That 
he  did  act  in  their  behalf  and  under  their 
authority  are  facts  determined  by  the  court, 
and  there  was  abundant  evidence  to  sustain 
the  finding.  It  is  of  no  consequence  at  aU 
that  in  signing  his  name  to  the  contract  with 
Wilson  Boylan  added  the  letters  "Admr." 
It  is  conceded  that,  as  admlnlstratoc,  he  had 
no  authority  to  make  such  a  contract;  in 
fact,  he  never  claimed  to  possess  such  au- 
thority. He  claimed  to  represent  the  defend- 
ant heirs  under  some  arrangement  with 
them,  and  Wilson  so  understood.  If,  in 
fact,  he  did  have  authority,  though  not  in 
writing,  to  represent  the  defendant  heirs,  a 
court  of  equity  would  have  the  power,  in  a 
proper  case,  to  compel  the  defendants  to  per- 


form the  contract,  providing,  of  course,  there 
was  some  memorandum  in  writing  signed  by 
the  defendants  which  is  suflSdent  to  take  the 
case  out  of  the  statute  of  frauds. 

[11  The  chief  contention  of  the  defendants 
is  that  there  was  no  such  memorandum. 
They  say  that  the  warranty  deed  signed  by 
them  was  never  delivered,  and  therefore  is 
not  a  sufficient  memorandum.  The  appeal 
is  prosecuted  particularly  in  the  interest  of 
W.  S.  Scott  and  Ross  Scott,  who  claim  title 
under  the  partition  sale.  They  testified,  in 
substance,  that  they  understood  John  Boy- 
lan had  contracted  to  sell  the  land  to  Wilson 
for  the  amount  expressed  In  the  deed,  which 
was  agreeable  to  them ;  that  they  signed  the 
deed  to  carry  out  the  agreement  whatever  it 
was ;  they  remembered  about  the  sale  of  the 
other  place  negotiated  by  Boylan  in  the  same 
way.  Boylan  was  named  as  a  defendant  be^ 
cause  of  his  wife's  Interest  He  testified  that 
he  was  the  agent  of  the  owners  to  sell  the 
place,  that  he  sold  it  and  that  all  of  them, 
including  Alec,  were  satisfied  with  the  price 
and  terms. 

There  can  be  no  question  that  the  deed 
was  executed  for  the  purpose  of  carrying 
out  the  contract  made  by  Boylan  with  Wil- 
son. Although  not  finally  delivered,  it  was 
evidence  of  a  ratification  and  confirmation 
by  those  who  signed  it  of  the  contract  Boy- 
lan had  made  as  their  agent  Painter  v. 
Fletcher,  81  Kan.  195,  105  Pac.  500.  Two 
of  the  heirs  who  had  thus  ratified  the  contract 
to  convey  obtained  the  whole  title  by  vir- 
tue of  the  partition  sale,  and  it  is  dear  that 
a  court  of  equity  has  the  power  to  compel 
them  to  perform  their  contract  and  to  con- 
vey the  title  subsequently  acquired.  Nor  is 
delivery  of  the  deed  essential  in  order  to 
establish  the  oral  contract  If  the  deed  bas 
been  executed,  it  may,  and  often  will,  con- 
stitute a  sufficient  memorandum  of  the  oral 
contract  The  writing  required  by  the  stat- 
ute is  merely  evidence  of  the  contract  and 
is  not  the  contract  itself. 

"The  writing  does  not  become  the  contract 
bat  simply  the  evidence  thereof;  and  whetber 
it  remains  in  the  hands  of  the  one  party  or 
the  other,  if  it  is  properly  identified  as  the  fall 
expression  of  the  contract,  upon  which  the 
minds  of  the  two  parties  met.  It  fulfills  the  pur- 
pose of  the  statute  and  renders  the  contract 
agreed  upon  enforceable."  Ames  v.  Ames.  46 
Ind.  App.  697,  604,  91  N.  E.  609,  612. 

In  Schneider  v.  Anderson,  76  Kan.  11,  88 
Pac.  525,  121  Am.  St  Rep.  866,  it  was  lield 
that: 

"A  writing  •  •  •  and  an  undelivered  deed, 
executed  by  the  grantor  at  the  same  time  and 
as  part  of  the  same  transaction,  which  ia  de- 
posited by  the  parties  in  escrow,  constitute  a 
sufficient  memorandum  of  a  contract  for  thm 
sale' of  lands  to  satisfy  the  statute  of  frauda." 
SyL  par.  1. 
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In  fhe  opinion  It  was  Bald: 

"The  conrta  are  at  variance  upon  the  qaea- 
tion  whether  a  deed  alone,  when  ezecated  by 
the  vendor  and  deposited  in  escrow,  to  be  deliv- 
ered by  the  depositary  to  the  grantee  upon  hi* 
paying  the  parchase  price  or  performing  some 
other  condition,  is  itself  a  sufficient  memoran- 
dum to  avoid  the  statute  of  frauds.  The  cases 
are  cited  In  29  Am.  &  Eng.  Ency.  of  Law,  8S6. 
A  majority  say  that  the  deed  alone  is  not  a 
■ufldent  memorandum.  But  the  better  rea- 
soning seems  to  be  the  other  way.  The  ground 
asnally  stated  for  holding  that  the  deed  is  not 
a  mfficient  memorandum  Is  that,  until  it  is 
finally  delivered  or  the  condition  is  performed, 
it  does  not  constitute  a  contract.  The  reason 
given  aeema  to  be  beside  the  question,  which, 
in  this  character  of  cases,  is  not,  Waa  there 
a  written  contract?  but  is.  Is  there  a  sufficient 
memorandum  signed  by  the  party  which  is  evi- 
dence that  a  contract  existed  or  which  tends  to 
prove  that  fact?  The  evil  the  statute  seeks  to 
guard  against  is  the  use  of  oral  evidence  to 
prove  a  contract  This  is  obviated  by  the  pro- 
duction of  the  deed  which  is  a  memorandum  of 
a  contract.    •    •    • 

"By  far  the  best  reasoned  case  we  have  ex- 
amined is  Jenkins  v.  Harrison,  66  Ala.  846, 
followed  in  Johnston  v.  Jones,  85  Ala.  286,  4 
South.  748.  It  is  said  in  the  former  case:  'A 
deed,  drawn  and  executed  with  the  knowledge 
of  both  parties,  with  a  view  to  the  consumma- 
tion of  the  contract  of  sale,  which,  In  itself  and 
of  itself,  embodies  the  substance,  though  not 
all  the  details  or  particulars,  of  the  contract, 
naming  the  parties,  expressing  the  considera- 
tion, and  describing  the  lands,  though  not  de- 
livered, and  its  delivery  postponed  until  the 
happening  of  a  future  event,  is  a  note  or  mem- 
orandum of  the  contract  sufficient  to  satisfy  the 
words,  the  spirit,  and  purposes  of  the  statute 
of  frauds.' " 

75  Ean.  18,  17,  88  Pac.  627  (121  Am.  St. 
Bep.  866). 

See  note  to  same  case,  121  Am.  St  Rep. 
366,  862,  and  note  132  Am.  St  Bep.  811, 
818. 

The  defendants  insist  tbat  the  case  of 
Sdmdder  t.  Anderson,  supra,  goes  not  far- 
fber  than  to  bold  that  a  deed  may  be  a  suffi- 
cient memorandum,  but  they  insist  that  the 
contract  sought  to  be  enforced  must  be  the 
same  as  the  one  shown  in  the  deed,  and  they 
say  that  the  contract  between  Boylan  and 
Wilson  provided  for  the  payment  of  $1,000 
In  cash  and  $10,500  on  the  Ist  day  of  Octo- 
ber, 1917,  while  the  deed  provided  for  pay- 
ment of  $11,500  in  cash,  and  that  there  is  a 
material  variance  between  the  contract  and 
tbe  deed.  We  think  there  was  no  variance. 
Both  the  contract  and  the  deed  contemplated 
a.  cash  transaction.  Obviously  the  parties 
understood  that  the  entire  consideration  was 
to  be  paid  upon  delivery  of  the  deed.  Sever- 
al things  remained  to  be  done,  tbe  execution 
of  the  deed  by  all  the  parties,  the  furnishing 
ot  an  abstract  and  its  approval.  Tbe  $1,000 
deposited  with  the  contract  and  the  $10,500 
wblch  was  to  be  paid  when  the  transaction 
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was  <dosed  would  constitute  a  cash  payment 
of  the  entire  consideration. 

In  Anderson  t.  Anderson,  75  Kan.  117,  88 
Paa  743,  9  L.  R.  A.  (N.  S.)  229,  the  written 
contract  relied  upon  consisted  of  letters  sign- 
ed by  the  parties  to  be  bound  thereby  which 
had  been  lost  or  destroyed,  and  secondary 
evidence  of  the  contents  was  held  sufficient 
to  establish  the  written  c<»itract  In  that 
case,  however,  the  contract  had  been  per- 
formed on  the  part  of  the  plaintifC. 

Since  an  undelivered  deed  may  constitute 
a  sufficient  memorandum,  it  is  of  no  impor- 
tance whldb  party  has  the  instrument  in  its 
possession  or  where  it  comes  from.  If.  the 
memorandum  or  writing  "signed  by  the  par- 
ty to  be  bound  thereby"  is  not  in  the  pos- 
session of  either  party,  if  it  be  found  dis- 
carded and  abandoned  in  some  ash  heap  or 
floating  about  the  streets,  and  Is  produced 
at  the  trial  and  shown  to  have  been  signed 
by  the  parties  sought  to  be  bound,  and  oth- 
erwise answers  the  requirements  of  the  stat- 
ute, it  is  sufficient 

In  Ames  v.  Ames,  supra,  it  was  aaid  in 
the  opinion: 

"Thus,  where  a  verbal  agreement  was  made 
for  the  sale  of  land,  a  letter  written  by  the 
vendor  or  purchaser  to  his  own  solicitor  or 
agent  stating  the  terms  of  the  agreement  and 
not  intended  for  the  inspection  of  the  other  par- 
ty, has  been  held  to  be  a  sufficient  note  or  mem- 
orandum within  the  intent  of  the  statute."  46 
Ind.  App.  605,  91  N.  E.  612. 

The  opinion  cites  tbe  case  of  Barry  v. 
Coombe,  1  Pet.  640,  661  (7  L.  Ed.  295),  where 
it  was  said: 

"An  examination  of  the  cases  on  this  subject 
will  show  that  courts  of  equity  are  not  par- 
ticular with  regard  to  tbe  direct  and  immediate 
purpose  for  which  the  written  evidence  of  a 
contract  was  created." 

In  Charlton  ▼.  Columbia  Real  Estate  Co., 
67  N.  J.  Eq.  629,  60  Atl.  192,  69  L.  R.  A. 
894,  110  Am.  St  Bep.  495,  3  Ann.  Cas.  402, 
tbe  court  said: 

"Nor  does  it  signify  to  whom  the  memoran- 
dum ia  addressed.  It  may  be  to  the  third  per- 
son, and  yet  be  a  good  writing  to  satisfy  the 
statute  of  frauds.  Form  is  not  Important 
*  *  *  The  reason  for  this  is  dear.  The 
memorandum  is  only  necessary  to  evidence  the 
contract,  not  to  constitute  it" 

[21  The  second  of  tbe  two  points  presented 
is  that  the  facts  conclusively  establish  an 
abandonment  by  the  plaintiffs  of  their  con- 
tract after  the  partition  sale.  In  the  same 
connection  It  is  urged  that  plalntlfTs  drew 
down  the  $1,000  check  deposited  and  after- 
wards made  no  tender  of  the  consideration. 
Tbe  same  facts  are  used  as  a  basis  for  the 
contention  that  if  there  was  no  actual  aban- 
donment plaintiffs  were  guilty  of  laches  In 
not  commencing  the  suit  until  almost  a  yeac 
after  the  sale  in  partition.    It  was  not  nee- 
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esaary  for  pilahitlffs  to  make  a  tender  be- 
fore beginning  the  suit  because  of  the  attl- 
tude  defendants   took   In  asserting  title. 

"If  the  defendant  puts  himself  in  an  attitude 
«f  default,  tender  to  him  is  unnecessary.  It 
could  serve  no  purpose  so  far  as  he  is  concern- 
ed and  would  be  a  mere  formality.  Equity  does 
not  insist  on  purposeless  conduct  and  disre- 
gards mere  formaUties.  Consequently  all  that 
is  required  in  such  cases  is  that  the  plaintiS 
shall  place  himself  in  favor  with  the  court,  and 
this  may  be  done '  by  a  proper  offer  in  the 
pleadings."  Niquette  ▼.  Green,  81  Ean.  569, 
681,  582,  106  Pac.  270,  274. 

The  trial  court  found  that  there  had  been 
no  abandonment  and  no  laches.  As  was  said 
In  another  case  for  specific  performance  of 
a  contract  for  the  sale  of  real  estate: 

"When  the  court  found  all  the  tacts  In  this 
case  to  be  as  the  plaintiff  contends,  and  found 
the  affirmative  defenses  of  the  answer  to  be 
untrue,  no  course  was  open,  but  to  decree  spe- 
cific performance.  The  evidence  fully  supports 
the  judgment."  Painter  y.  Fletcher,  81  Ean. 
196,  105  Pae.  600. 

The  Judgment  Is  afarmed. 
All  the  Justices  concurring. 


(33  Idaho,   203) 

STATE  V.  ORIMMETT. 

(Supreme   Court  of  Idaho.   July  1,  1820. 
On  Behearing,  Nov.  17,  1920.) 

t.  Animals  <Ss>IO  — Larceny  <s=>45, 47  —  Parol 
evidence  of  unrecorded  brand  admissible  for 
identification,  but  not  to  prove  ownership. 
Parol    evidence    of    an    unrecorded    brand 
upon   an   animal  may   be  introduced  for  pur- 
poses of  identification,  but  not  for  the  purpose 
of  proving  ownership  by  brand. 

2.  Criminal  law  ^=3306— Limits  of  legislativa 
power  to  make  oartaln  proof  prima  fade  ovl- 
desce  of  other  facta  defined. 

The  power  of  the  Legislature  to  enact  that 
proof  of  a  given  fact  shall  be  prima  facie  evi- 
dence of  another  fact  is  limited  by  the  rule 
that  there  must  be  some  rattonal  connection 
between  the  fact  proved  and  the  ultimate  fact 
presumed,  and,  in  criminal  cases,  that  the  evi- 
dence shall  not  be  deemed  conclusive. 

3.  Larceny  ®=377( I)— Instruction  that  failure 
to  retain  possession  of  hide  Is  prima  facia 
proof  of  larceny  of  cow  held  error. 

An  instruction  that  failure  to  retain  in 
one's  possession  for  30  days  the  hides  taken 
off  of  any  cattle  slaughtered  by  him  is  prima 
facie  evidence  of  the  commission  by  such  per- 
son of  the  crime  of  grand  larceny  as  to  the 
cattle  so  slaughtered  is  error,  since  it  permits 
a  conviction  of  the  crime  of  grand  larceny  with- 
out any  proof  of  the  corpus  delicti. 

4.  Criminal  law  «=»507( I)— "Accomplice"  de- 
fined. 

An  "accomplice"  is  a  person  concerned  in 
the  commission  of  a  crime,  whether  he  directly 


participates  in  the  commission  of  the  act  ton- 
stituting  the  offense  or  aids  and  abets  in  its 
commission,  or,  not  being  present,  has  advised 
or  encouraged  its  commission. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

5.  Criminal  law  <S=>507(3)  —  Acoessory  after 
fact  not  accomplice. 
An  accessory  after  the  fact  is  not  an  ac- 
complice in  the  commission  of  a  crime. 

Budge,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Washington 
County ;  Carl  A.  Davis,  Judge. 

W.  J.  Grimmett  waa  convicted  of  grand 
larceny,  and  he  appeals.  Keversed  and  re- 
manded. 

Ed.  R.  Coulter,  of  Weiser,  and  Perky  & 
Briuck,  of  Boise,  for  appellant 

T.  A.  Walters,  Atty.  Gen..  R.  L.  Black. 
Atty.  Gen.,  Jkmts  L.  Boone,  Asst.  Atty.  Q&u, 
and  Geo.  Donart,  Pros.  Atty.,  of  Weiser, 
for  the  State. 

RICE,  J.  The  appellant  was  convicted  of 
the  crime  of  grand  larceny  of  a  certain  cow, 
and  appeals  from  the  Judgment. 

It'  is  contended  by  appellant  that  the  court 
erred  in  jpermitting  evidence  to  be  introduced 
relative  to  an  unrecorded  brand  upon  the 
cow. 

Cw  S.  f  1920,  provides: 

"All  brands,  earmarks  and  eartags  shall  be 
recorded  with  the  department  of  agriculture. 
No  evidence  of  ownership  of  stock  by  brand, 
earmark  or  eartag  shall  be  permitted  in  any 
court  of  this  state  unless  the  brand  or  earmark 
or  eartag  be  recorded  as  provided  in  tliis  ar- 
ticle." 

O.  S.  {  1927,  provides: 

"In  aU  suits  at  law  or  in  equity,  or  In  any 
criminal  proceedings  when  the  title  or  right  of 
possession  is  involved,  the  brand,  earmark  or 
eartag  of  any  animal  shall  be  prima  fade  evi- 
dence that  the  animal  belongs  to  the  owner  or 
owners  of  the  brand,  earmark  or  eartag,  and 
that  such  owner  is  entitled  to  the  posssession 
of  said  animal  at  the  time  of  the  action:  Pro- 
vided, that  such  brand,  earmark  or  eartag  has 
been  duly  recorded  as  provided  by  law.  Proof 
of  the  right  of  any  person  to  use  such  brand, 
earmark  or  eartag  shall  be  made  by  the  copy  of 
the  record  of  same,  certified  to  by  the  depart- 
ment of  agriculture  in  accordance  with  the 
provisions  of  this  article,  or  the  original  cer- 
tificate issued  to  him  by  the  department.  Pa- 
rol evidence  shall  be  inadmissible  to  prove  the 
ownership  of  a  brand,  earmark  or  eartag-" 

[t]  The  evidence  complained  of  was  not 
introduced  for  the  purpose  of  proving  owner- 
ship by  brand,  but  as  a  matter  of  identifica- 
tion. There  is  nothing  in  the  statute  to 
prevent  the  Introduction  of  evidence  of  en 
unrecorded  brand  for  such  purposes.  State 
V.  Henderson,  72  Or.  201,  143  Pac.  627. 
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Tormerly  the  statute  forbade  the  uae  of 
evidence  of  an  tmrecorded  brand,  earmark, 
or  eartag  for  purposes  of  Identification.  R. 
C.  I  1228.  But  by  the  amendment  contained 
In  Sess.  Laws  1913,  c.  171,  p.  643,  the  prohi- 
bition against  the  nse  of  such  evidence  for 
purposes  of  identification  was  omitted  from 
the  section. 

The  respondent  requested  the  court  to  in- 
struct the  Jury  as  follows: 

"Yon  are  mstructed  that,  if  yon  find  from 
the  evidence  that  the  defendant  danghtered  the 
animal  mentioned  in  the  information,  or  cansed 
or  procnred  the  same  to  be  slaughtered,  within 
three  years  preceding  the  date  of  filing  the  in- 
formation in  this  case,  and  failed  to  retain  in 
his  possession  the  hide  taken  off  such  animal, 
with  the  ears  attached  thereto,  without  any 
alterations  of  the  marks  on  the  same  and  with- 
out any  disfiguration  of  the  brand  on  the  hide, 
tor  a  period  of  30  days  after  the  animal  was 
•langhtered  or  killed,  but,  on  the  other  hand, 
did  sell  or  dispose  of  the  hide,  or  cause  the 
same  to  be  sold  or  disposed  of  within  30  days 
after  the  animal  was  slaughtered  or  killed,  or 
did  disfigure  the  brand  on  the  slaughtered  ani- 
mal, such  act  and  omission  on  the  part  of  the 
defendant  is  prima  fade  evidence  of  grand 
larceny." 

The  trial  Judge-  noted  that  this  requested 
Instruction  was  denied  because  the  law  was 
given  in  the  words  of  the  statute  (0.  S. 
{  1948),  and  instructed  the  Jury  as  follows: 

"Any  person  who  at  any  time  slaughters  or 
kiUs  any  cattle  must  retain  in  his  possession 
the  hide  taken  off  such  cattle  with  the  ears  at- 
tached thereto  without  any  alteration  of  the 
marks  on  the  same,  or  any  disfigurement  of  the 
brand,  for  the  period  of  30  days  after  such 
cattle  have  been  slaughtered  or  killed.  Proof 
of  the  failure  of  any  person  to  comply  with 
the  foregoing  provisions  of  this  law  shall  be 
prima  fade  evidence  of  the  commission,  by  the 
person  ao  failing  to  comply  therewith,  of  the 
crime  of  grand  larceny  as  to  the  cattle  so 
slaughtered  or  killed." 

No  exception  was  taken  to  the  instruction 
as  given,  but,  having  been  given  substantial- 
ly as  requested  by  the  state,  we  think  It  is 
deemed  excepted  to  within  the  meaning  of  O. 
B.  f  9012.  This  instruction  is  attacked  upon 
the  ground  that  the  law  is  unconstitutlonaL 

[2]  In  State  v.  Dunn,  13  Idaho,  9,  88  Pac. 
235,  referring  to  the  power  of  the  Legislature 
to  enact  laws  governing  the  admission  and 
effect  of  evidence  in  the  courts,  this  lan- 
guage is  used: 

"The  subject  is  one  over  which  they  (the 
Ijegislature]  have  plenary  power.  They  might 
declare  that  any  particular  class  of  evidence 
s>ball  be  inadmissible  to  establish  any  particu- 
lar fact  or  issue.  They  may  prescribe  the 
modes  of  proof  and  the  manner  of  making 
proof,  and  the  effect  such  proof  shall  have  in 
the  courts." 

The  power  of  the  Legislature  In  this  re- 
spect, however,  is  subject  to  certain  limita- 
tions.   One  of  the  limitations  is  stated  as 


follows  in  the  case  of  McFarland  v.  Am. 
Sugar  Reflnhig  Co.,  241  U.  S.  79,  86  Sup. 
Ct  498,  60  L.  Ed.  899: 

"It  is  'essential  that  there  shall  be  some 
rational  connection  between  the  fact  proved 
and  the  ultimate  fact  presumed,  and  that  the 
inference  of  one  fact  from  proof  of  another 
shall  not  be  so  unreasonable  as  to  be  a  purely 
arbitrary  mandate.' " 

See,  also.  Mobile,  J.  &  K.  G.  R.  Co.  v.  Turnip- 
seed,  219  U.  S.  36,  31  Sup.  Ct  136,  55  L.  Ed. 
78,  32  L.  R.  A  (N.  S.)  226,  Ann.  Cas.  1912A, 
463. 

A  case  often  cited  Is  Commonwealth  v.  Wil- 
Uams,  6  Qray  (Mass.)  1.  The  principle  under- 
lying this  case  is  expounded  In  Re  Opinion 
of  Justices,  208  Mass.  619,  94  N.  R  1044, 
34  L.  R.  A  (N.  S.)  771,  as  follows: 

"There  are  many  statutes  in  which  the  Leg- 
islature has  enacted  that  the  existence  of  a 
fact  which  ordinarily  created  a  strong  proba- 
bility of  the  commission  of  an  offense  shall  be 
prima  fade  evidence  of  guilt,  and  such  statutes 
have  been  held  constitutionaL" 

See  People  v.  Cannon,  139  N.  Y.  32,  84  N. 
E.  769,  36  Am.  St.  Rep.  668;  TJ.  S.  v.  Yee 
Fing  (D.  C.)  222  Fed.  154;  Robertson  v. 
People,  20  Colo.  279,  38  Pac.  326;  Lurla  v. 
U.  S.  231  U.  S.  9,  34  Sup.  Ot  10,  68  L.  Ed. 
101;  Meeker  v.  Lehigh  Valley  R.  Co.,  236  TJ. 
S.  412,  35  Sup.  Ct.  328,  59  L.  Ed.  644,  Ann. 
Cas.  1916B,  691,  and  note. 

[3]  So  long  as  the  evidence  is  of  itself 
material  and  relevant,  the  statute  may  make 
It  prima  facie  proof  of  the  ultimate  fact 
which  it  tends  to  establish,  and  may  thus 
shift  the  burden  of  evidence.  Where,  how- 
ever, there  is  no  connection  or  rational  rela- 
tionship between  the  fact  proved  and  the 
ultimate  fact  to  be  presumed,  such  a  stat- 
ute shifts  the  burden  of  proof,  and  in  a  crim- 
inal case  deprives  the  defendant  of  the  pro- 
tection of  his  constitutional  guaranties. 

In  the  case  of  State  v.  Griffin,  154  N.  C. 
611,  70  S.  E.  292,  it  is  said: 

"It  is  a  part  of  the  organic  law  of  this  state 
that  there  shall  be  no  imprisonment  for  debt 
except  in  case  of  fraud.  The  bald  fact  that  a 
person  contracted  a  debt  and  promised  to  pay 
it  in  work,  standing  alone,  does  not  justify  a 
presumption  of  fraud  in  contracting,  the  origi- 
nal debt,  any  more  than  it  would  if  be  had 
promised  to  pay  it  In  money.  It  is  beyond  the 
power  of  the  Legislature  to  create  such  a  rule 
of  evidence  and  enforce  it  in  the  state's  own 
courts.  It  is  but  an  arbitrary  mandate,  there 
being  no  rational  connection,  tending  to  prove 
fraud,  between  the  fact  proved  and  the  ultimate 
fact  presumed.  Such  an  arbitrary  rule  of  evi- 
dence takes  away  from  the  defendant  his  con- 
stitutional rights  and  interferes  with  bis  guar- 
anteed equality  before  the  law,  and,  as  the  Su- 
preme Court  of  the  United  States  says,  'vio- 
lates those  fundamental  rights  and  immutable 
principles  of  justice  which  are  embraced  within 
the  conception  of  due  process  of  law.'  Bailey 
V.  SUte  of  Alabama,  219  U.  S.  219,  81  Sup.  Ot. 
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146,  56  L.  Ed.  — .  Mr.  Justice  Hughes,  who 
deUvered  the  opinion  of  the  court,  further 
says:  'It  is  apparent  that  a  constitutional  pro- 
hibition cannot  be  transgressed  indirectly  by 
the  creation  of  a  statutory  presumption  any 
more  than  it  can  he  Tiolated  by  direct  enact- 
ment. The  power  to  create  presumptions  is 
not  a  means  of  escape  from  the  constitutional 
restrictions.' " 

The  act  of  a  person  In  disposing  of  the 
hide  of  an  animal  within  30  days  after  It 
has  been  slaughtered  by  him  is  an  act  in- 
nocent in  Itself,  except  as  made  otherwise 
by  statute.  It  may  be  necessary  tn  the  face 
of  a  falling  market  in  order  to  prevent  finan- 
cial loss.  It  does  not  tend  to  prove  that  the 
animal  slaughtered  belonged  to  some  one  else 
or  that  it  had  been  stolen.  If  the  statute  had 
referred  only  to  alteration  of  the  brands  upon 
the  bide,  or  the  defacement  of  other  marks 
thereon,  possibly  there  nrigbt  have  been  some 
connection  between  the  act  and  the  fact  to  be 
presumed.  But  the  statute  goes  further  and 
declares  that  the  mere  fact  of  falling  to  re- 
tain possession  of  a  hide  from  a  slaughtered 
animal  for  30  days  Is  prima  facie  proof  of 
grand  larceny.  Under  this  statute  one  could 
be  convicted  without  any  evidence  that  any 
cattle  of  any  description  had  been  stolen  from 
any  person.  The  instruction,  if  followed  by 
the  jury,  relieved  the  state  from  the  necessity 
of  ofTerlng  any  evidence  of  the  corpus  de- 
licti. It  deprived  the  defendant  of  the  bene- 
fit of  any  presmnption  of  Innocence,  and  re- 
quired him  to  take  the  burden,  not  only  of 
proving  his  own  Innocence,  but  perhaps  of 
proving  that  the  crime  had  not  been  com- 
mitted. 

The  court  properly  Instructed  the  Jury  In 
the  language  of  C.  S.  I  8967,  as  follows: 

"A  conviction  cannot  be  had  on  the  testimony 
of  an  accomplice,  unless  he  is  corroborated  by 
other  evidence,  which  in  itself,  and  without  the 
aid  of  the  testimony  of  the  accomplice,  tends 
to  connect  the  defendant  with  the  commission 
of  the  offense;  and  the  corroboration  is  not 
sufficient,  if  it  merely  shows  the  commission 
of  the  offense,  or  the  circumstances  thereof." 

In  the  present  case  the  only  evidence  of 
the  taking  of  the  cow  and  the  mutilation  of 
the  brand  thereon,  the  killing  of  the  animal, 
and  the  disposal  of  the  carcass  is  found  In 
the  testimony  of  witnesses  Elam  and  Faust 
Elam  is  an  admitted  accomplice.  Under  the 
circumstances  of  this  case  the  court  properly 
submitted  to  the  Jury  the  question  of  wheth- 
er or  not  Faust  was  an  accomplice.  There  is 
corroboration  as  to  the  disposal  and  sale  of 
a  cow  hide  to  witness  Hetrick  the  day  after 
It  Is  alleged  the  animal  was  killed  by  ai^iel- 
lant,  but  there  was  no  identification  of  the 
hide  sold  as  that  of  the  cow  alleged  to  have 
been  stolen  except  by  the  witness  Elam.  If 
Faust  was  an  accomplice,  there  was  no  com- 
petent evidence  of  the  felonious  taking  of 
the  animal  by  appellant,  or  tending  to  con- 


nect him  with  the  commission  of  the  offense, 
except  as  to  the  mere  fact  of  the  disposal  of 
a  fresh  cow  hide  which  was  unidentified  by 
competent  evidence.  The  Jury  could  have 
found  that  Faust  was  an  accomplice,  and  yet, 
relying  upon  and  being  misdirected  by  the 
Instruction  complained  of,  could  have  found 
appellant  guilty. 

The  giving  of  the  Instruction  was  error. 

[4]  Since  the  cause  must  be  remanded  for 
a  new  trial,  we  will  refer  to  one  other  as- 
signment of  error.  It  Is  claimed  that  the 
court  erred  In  giving  the  following  Instruc- 
tions: 

"A  principal  in  the  commission  of  a  crime, 
or  an  accessory  before  the  fact,  would  be  an 
accomplice,  but  an  accessory  after  the  fact 
would  not  bf  considered  an  accomplice.  There- 
fore the  testimony  of  an  accessory  after  the 
fact  would  not  need  to  be  corroborated,  to  jus- 
tify a  conviction,  and  could  be  considered  as 
corroborating  the  testimony  of  an  accomplice." 

In  this  connection  It  Is  claimed  that  the 
court  erred  In  refusing  to  give  the  following 
Instructions  requested  by  appellant 

"You  are  instructed  that  an  'accomplice' 
means  any  one  connected  with  the  commission 
of  a  crime,  either  as  principal  offender,  or  any 
accessory.  It  includes  all  persons  who  are 
connected  with  the  crime  or  unlawful  act  or 
omission  on  their  part  transpiring  on  or  before, 
at  the  time  of,  or  after  the  commission  of  the 
crime." 

"An  'accomplice,'  as  the  term  is  used  in  our 
statutes  and  as  meant  in  these  instructions,  is 
one  who,  at  any  state  of  the  criminal  enter- 
prise, participated  in  any  degree  in  its  commis- 
sion under  such  circumstances  as  warrant  the 
conclusion  that  the  acts  under  consideration 
were  knowingly  done  in  aid  of  an  unlawfol  en- 
terprise." 


The  latter  instruction  was  modified 
what  and  glvoi  by  the  court 

The  action  of  the  court  complained  of  was 
not  erroneous. 

There  Is  no  statutory  definition  of  an  ac- 
complice In  this  state.  In-  People  t.  C<^ey. 
161  Cal.  433, 119  Paa  901,  89  L.  B.  A.  (N.  S.) 
704,  accomplices  are  defined  as  follows: 

"All  persons  concerned  in  the  commission  of 
a  crime,  whether  they  directiy  commit  the  act 
constituting  the  offense,  or  aid  and  abet  in  its 
commission,  or,  not  being  present,  have  advised 
and  encouraged  its  commission." 

In  State  v.  Edlund,  81  Or.  614,  160  Pac. 
634,  the  following  definition  Is  given: 

"An  'accomplice'  is  a  responsible  person 
whose  willful  participation  in  the  commission 
of  a  crime,  when  that  fact  is  established  by 
competent  evidence  in  a  court  of  requisite  Ju- 
risdiction, renders  him  liable  to  a  conviction 
of  the  offense." 

[5]  An  accessory  after  the  fact  Is  not  a.n 
accomplice.  He  does  not  become  connected 
with  the  crime  until  after  Its  commission. 
State  V.  Slothower,  66  Mont  230.  182  Pac 
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270;    State  ▼.  Cartwrlght  (Iowa)  174  N.  W. 
686. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 


MOBGAN,  O.  J.,  ooncurs. 

BITDGB,  J.  (concurring  in  part  and  dl»- 
aentlng  in  part).  As  to  all  points  covered  in 
the  majority  opinion  and  not  hereinafter  dis- 
sented from,  I  concur.  From  the  record  it 
appears  that  on  the  9th  of  October,  1916,  ap- 
pellant and  one  Elam  went  to  a  fleld  located 
on  or  near  a  stream  known  as  Jenldns  creelE 
and  drove  therefrom  a  cow  alleged  to  belong 
to  WUliama  and  Groom,  partners.  They  toolE 
the  cow  to  appellant's  ranch  and  lEept  her 
there  untU  the  11th  of  October,  1916,  at  which 
time  she  was  killed  by  Grlmmett  In  the  pres- 
ence of  Mam  and  one  Faust.  Elam  testified 
that  the  brand  on  the  cow,  a  figure  "4,"  was 
disfigured  by  appellant  with  a  hot  Iron. 
Faust  did  not  see  Grimmett  apply  the  hot 
iron  to  the  brand,  but  when  he  got  Into  a 
position  where  he  could  see  the  animal  the 
hide  was  still  smoking.  Thereu];>on  Grim- 
mett, Elam,  and  Faust  removed  the  hide  and 
cut  up  the  carcass.  The  next  day  Elam  and 
Faust,  at  Grimmett's  request,  took  the  hide 
and  three  quarters  of  the  animal  to  Welser, 
placed  the  same  in  cold  storage,  and  sold  the 
hide  to  one  Eetrick,  who,  at  Faust's  request, 
wrote  his  check  jmyable  to  Grimmett  for  the 
amount  that  he  paid  for  the  hide.  The  hide 
was  identified  by  the  owners  of  the  animal 
and  other  witnesses  as  the  one  taken  from 
the  cow  owned  by  Williams  and  Groom, 
which  E3am  had  testified  was  driven  by  Grim- 
mett and  himself  from  the  Jenldns  creek 
field. 

Faust  testified  that  the  cow  was  branded 
with  the  figure  "4"  on  the  left  hip.  On  the 
evening  of  October  11,  at  Grimmett's  request, 
he  helped  butcher  her.  He  and  Elam  took 
three  quarters  of  the  meat  to  town,  put  it  in 
cold  storage,  and  sold  the  hide  to  Hetrlck. 

Grimmett's  testimony  upon  examination 
was  of  a  very  unsatisfactory  diaracter. 

I  am  unable  to  concur  with  the  conclusion 
reached  In  the  majority  opinion  that  the  in- 
struction given  on  the  court's  own  motion  is 
substantially  as  requested  by  the  state,  nor 
with  the  holding  that  it  is  deemed  excepted 
to  within  the  meaning  of  0.  S.  {  9012.  The 
mle  is  that  Instructions  given  on  the  court's 
own  motion  are  not  deemed  excepted  to,  but 
as  to  them  exceptions  must  be  expressly  sav- 
ed In  the  record.  People  v.  Walter,  1  Idaho, 
386;  People  v.  Biles,  2  Idaho  (Hash.)  114,  6 
Paa  J20;  People  v.  O'Callaghan,  2  Idaho 
(Easb.)  166,  9  Pac.  414;  State  v.  Snttles,  18 
Idaho,  88,  88  Pac.  238;  State  t.  Peck,  14 
Idaho,  712,  95  Pac.  615 ;  People  v.  Hart,  44 
CaL  698.  The  instruction  which  the  state 
requested  was  refused,  and  the  only  party 
who  can  complain  as  to  it  is  the  state.  The 
Instruction  was  not  given,  and  appellant  took 


no  exception  to  the  Instruction  which  was 
given.  If  the  rule  is  a  harsh  one,  the  remedy 
lies  with  the  Legislature,  and  not  with  this 
court 

The  majority  opinion  holds  that  C.  S.  | 
1948,  in  the  language  of  which  the  court's 
instruction  on  its  own  motion  was  given.  Is 
unconstitutional,  apparently  on  the  ground 
that  the  evidence  which  it  seeks  to  make 
prima  facie  proof  of  larceny  Is  not  material 
and  relevant,  and  fnrthw  on  the  ground 
that— 

"Under  tliia  statute  one  could  be  convicted 
witliout  any  evidence  that  any  cattle  of  any 
description  had  been  stolen  from  any  person. 
The  iiistruction,  if  followed  by  the  Jury,  re- 
lieved the  state  from  the  necessity  of  offering 
any  evidence  whatever  of  the  corpus  delictL" 

To  my  mind  no  such  interpretation  of  the 
statute  is  possible.  The  statute  does  not  say 
that  the  failure  to  retain  the  hide  for  80 
days  after  butchering  an  animal  shall  con- 
stitute grand  larceny.  It  leaves  the  crime  of 
grand  larceny  precisely  as  heretofore  defined 
by  our  statutes,  and  it  simply  makes  this 
fact  prima  fade  evidence  that  the  one  so 
failing  to  retain  the  hide  is  guilty  of  grand 
larceny  as  to  the  cattle  so  slaughtered  or 
klUed. 

In  other  words,  where  the  state  has  prop- 
erly charged  the  defendant  with  the  crime 
of  grand  larceny,  and  by  competent  evidence 
established  the  fact  that  an  animal  has  been 
stolen,  that  the  hide  from  the  animal  has 
been  traced  to  the  possession  of  the  defendant, 
that  the  defendant  has  failed  to  retain  the 
hide  in  his  possession  for  a  period  of  30  days 
after  the  animal  proven  to  have  been  stolen 
was  slaughtered,  the  failure  of  defendant  to 
so  retain  the  hide  in  his  possession  is  prima 
fade  evidence  of  the  commission  by  the  de- 
fendant of  the  crime  of  grand  larceny  and 
shifts  upon  him  the  burden  of  evidence  to 
explain  the  imssesslon.  The  statute  does  not 
deprive  the  defendant  of  any  constitutional 
right.  He  is  only  required,  the  facts  being 
peculiarly  within  his  own  knowledge,  to  ex- 
plain the  possession  of  the  hide  taken  from 
the  animal  proved  to  have  t>een  stolen.  It 
is  unnecessary  to  interpret  the  statute  to 
mean  that  the  failure  to  retain  a  hide  for 
30  days  would  be  sufficient  evidence  upon 
which  to  support  a  conviction  of  grand  larceny 
In  the  absence  of  proof  of  the  actual  theft 
of  the  animal  from  which  the  hide  was  taken. 

It  is  the  imperative  duty  of  this  court  to 
adopt  the  well-known  rule  of  construction 
that.  If  a  statute  is  upon  one  constructicHi  in 
conflict  with  the  Constitution  and  upon  anoth- 
er is  not,  the  latter  construction,  if  a  fairly 
possible  one,  should  be  adopted,  even  though 
it  seems  the  less  natural  meaning  of  the 
terms  employed.  In  re  Sing  Lee  (D.  O.)  64 
Fed.  334,  837. 

Moreover,  as  was  held  in  the  case  of  Hind- 
man  V.  Oregon  Short  Line  R.  R.  Co.,  32  Ida- 
bo,  183,  178  Pac.  837,  it  is  an  elementary 
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principle  of  Btatntory  construction  tbat, 
where  a  statute  is  capable  of  two  interpreta- 
tions, tbe  one  constitutional,  and  tlie  otber 
unconstitutional,  the  court  should  adopt  the 
constructicHi  which  would  uphold  tbe  validity 
of  the  act  for  the  reason  that  it  is  not  to 
be  presumed  that  the  Legislattire  was  at- 
teinptiug  to  enact  an  unconstitutional  law, 
but,  on  the  other  band,  the  presumption 
sbould  always  obtain  that  the  Legislature 
was  seeking  to  enact  a  law  which  would  be 
constitutional,  valid,  and  enforceable. 

The  statute  involved  was  passed  expressly 
for  the  purpose  of  prohibiting  the  destruction 
of  evidence  of  the  theft  ot  cattle,  and  can  In 
no  way  be  so  construed  as  to  result  in  injury 
to  tbe  rightful  owners  of  animals  slaughter- 
ed. Tbe  applicability  of  the  statute  involved 
can  under  no  circumstances  arise  in  the  ab- 
soice  of  a  theft  of  cattle  and  proof  of  such 
theft 

This  statute  in  no  wise  relieves  the  state 
of  the  burden  whidi  rests  upon  it  to  state 
in  tbe  Information  or  indictment  every  es- 
sential element  necessary  to  constitute  the 
crime  of  grand  larceny  in  order  to  state  an 
offense  under  the  laws  of  this  state.  Grand 
larceny  is,  and  can  be,  committed  only  of 
property  that  belongs  to  some  one.  In  order 
to  establish  either  by  pleading  or  proof  tbe 
crime  of  grand  larceny,  it  must  appear  tbat 
tbe  property  belonged  to  some  particular 
person ;  that  it  was  taken  from  him  without 
his  consent  and  against  bis  will  and  with  a 
felonious  Intent  to  steal  it  and  deprive  the 
owner  permanently  of  its  use.  The  instruc- 
tions of  the  court  fairly  and  fully  cover  this 
point,  and,  when  read  in  connection  with  the 
other  Instructions  given,  the  instruction  com- 
plained of  is  neither  misleading  nor  an  In- 
correct statement  of  tbe  law.  It  is  elemen- 
tary tbat  no  one  Instruction  states  all  tbe 
law  of  tbe  case,  but  tbat  all  ot  the  instmo- 
tions  must  be  considered  together,  and,  when 
taken  aa  a  whole,  they  state  the  law  by 
which  the  Jury  is  to  be  governed  in  its  appli- 
cation to  tbe  tActa  ot  tbe  case,  and  the  court 
so  instructed  the  Jury.  The  court  gave  tbe 
following  Instruction: 

"Tbe  material  allegations  of  the  information 
are: 

"That  the  defendant  took  tbe  animal  describ- 
ed in  the  information  with  the  felonioas  intent 
to  deprive  the  owner  of  said  animal;  tbat  is, 
the  taking  must  have  been  wrongfal  and  with- 
out  right  and  without  excuse,  and  with  the 
intent  of  permanently  depriving  the  owner  of 
Itia  property. 

"(2)  That  at  the  time  ot  each  taking  said 
animal  was  the  property  of  S.  K.  Williams  and 
Willis   Oroom. 

"(3)  That  said  property  was 'taken  in  Wash- 
ington county,  stnte  of  Idaho,  at  or  about  the 
time  set  forth  in  the  information." 

Tbe  statute  in  question  does  not  even  pur- 
port, from  any  rational  interpretation  that 
can  be  made  of  it,  to  change  or  alter  tbe 
material  facta  which  constitute  tbe  crime  of 


grand  larceny.  Tbe  corpus  delicti  most  be 
proved,  and,  whUe  tbe  identification  of  tbe 
hide  in  a  particular  case  might  be  necessary 
In  order  to  establish  the  identity  of  tbe  ani- 
mal owned  by  some  one  from  whom  it  had 
been  stolen,  tbe  fact  tbat  It  bad  not  been 
kept  for  30  days  as  required  by  this  statute 
does  not  establish  the  crime  of  grand  larceny, 
but  merely  establishes  a  prima  facie  case 
tbat  tbe  person  who  butchered  tbe  animal 
and  destroyed  tbe  ■  hide  was  guilty  of  the 
crime  of  grand  larceny  otherwise  established 
by  tbe  evidence.  It  does  not  deprive  a  de- 
fendant of  any  constitutional  right  to  prevent 
him  from  destroying  the  evidence  of  crime. 
An  attempt  to  destroy  the  evidence  of  a 
crime  which  has  been  actually  committed  is 
some  evidence  that  the  one  so  destroying  it 
was  connected  with  the  commission  of  the 
crime,  and  would  be  and  is  relevant  and  ma- 
terial upon  this  point  independent  of  the 
existence  of '  this  statute.  Tbe  statute  does 
no  more  than  to  prescribe  what  weight  shall 
be  given  to  such  evidence. 

Viewed  in  this  light,  the  statute  In  question 
does  no  violence  to  any  constitutional  right 
of  the  defendant  and  is  well  within  the  con- 
stitutional authority  to  pass  laws  and  pre- 
scribe rules  of  evidence  vested  in  the  Legis- 
lature. State  V.  Adams,  22  Idaho,  485,  120 
Pac.  401;  In  re  Sing  Lee,  supra;  Logan  & 
Bryan  v.  Postal  Telegraph  &  Cable  Co.  (G. 
C.)  157  Fed.  570;  Ng  Ohoy  Tong  v.  D.  S., 
245  Fed.  305,  167  C.  G.  A.  497;  State  v. 
Beach,  147  Ind.  74,  46  N.  B.  145,  36  L.  B.  A. 
179;  Griffln  t.  State,  142  Ga.  636,  83  S.  U. 
540,  L.  R.  A.  1915C,  716,  and  note,  Ann.  Cas. 
1916C,  80;  People  v.. Johnson,  288  lU.  442, 
123  N.  £}.  643,  4  A.  L.  R.  1535,  and  note ; 
State  T.  Cunningham,  25  Conn.  195;  Faltb 
V.  Stat^  32  Tex.  373;  Robertson  v.  People. 
20  Colo.  279,  38  Pac.  326;  Baltimore  &  O. 
S.  W.  B.  B.  Co.  V.  Tripp,  176  111.  251,  61  N. 
B.  833 ;  Commonwealth  v.  Minor,  88  Ky.  422, 
11  S.  W.  472 ;  Learned  &  Koontz  v.  Texas  & 
P.  By.  Co.,  128  La.  430,  64  South.  931;  Bx 
parte  Woodward,  181  Ala.  97,  61  South.  295 : 
Dees  V.  State,  16  Ala.  App.  97,  76  South.  645; 
6  R.  C.  L.  465,  I  461;  Caftee  T.  State,  XI 
Okl.  Cr.  485,  148  Pac.  680. 

There  is  no  such  thing  as  larceny  uatU 
some  particular  property  owned  by  some  par- 
ticular individual  has  been  feloniously  taken 
from  him,  and  this  statute  does  not  seek  to 
alter  that  situation.  To  my  mind  there  Is 
no  reasonable  Justification  for  the  statement 
above  quoted  from  the  majority  opinion  that 
one  could  be  convicted  without  any  evidence 
that  any  cattie  of  any  description  had  been 
stolen  from  any  person,  nor  that  the  instruc- 
tion, if  followed,  would  relieve  tbe  state  from 
tbe  burden  of  proving  the  corpus  delicti. 

Nor  am  I  in  accord  with  the  statement  in 
tbe  majority  opinion  that  "the  Jury  could 
have  found  that  Faust  was  an  accomplice,  oud 
yet,  relying  upon  and  being  misdirected  by  tbe 
instruction  complained  of,  could  have  fouxLii 
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appellant  guilty." 
result,  because  the  court  instructed  the  jury 
they  could  not  convict  upon  the  uncorroborat- 
ed testimony  of  an  accomplice,  and  that  the 
testimony  of  one  accomplice  could  not  be 
treated  as  corroboratlTe  of  another  accom- 
plice to  the  extent  of  satisfying  the  require- 
ments of  the  statute.  To  my  mind  the  verdict 
of  guilty  Is  conclusive  proof  that  the  Jury 
found  Faust  was  not  an  accomplice,  because, 
if  the  Jury  had  found  Faust  was  an  accom- 
plice, there  would  have  been  no  occasion  for 
an  application  of  the  Instruction  complained 
of,  for  in  that  event  there  would  have  been 
no  corroboration  of  the  theft  by  appellant 
or  the  disfiguring  of  the  brand  or  possession 
or  disposal  of  the  bide. 

There  is  spffldent  evidence  In  the  record 
to  prove  the  corpus  delicti  Independent  of  the 
testimony  of  Elam  or  Faust  The  evidence 
shows  that  Williams  and  Groom  owned  the 
cow,  they  never  disposed  of  her,  nor  author- 
ised any  one  to  dispose  of  her,  and  It  shows 
the  hide  which  was  Introduced  as  an  ex- 
hibit came  off  this  oow>  which  Is  sufficient  to 
show  she  was  stolen  and  butchered  by  some- 
body without  any  lavrfal  authority  and  es- 
tabllshee  the  corpns  delicti.  In  my  opinion 
the  Judgment  should  be  afBrmed. 

On  Behearlng. 

RICE),  J.  Counsel  for  respondent  have  in- 
stated that  the  Instruction  given  in  the  words 
of  the  statute  and  held  error  in  the  former 
opinion  is  80  dissimilar  to  the  Instruction  re- 
quested by  the  state,  quoted  In  the  opinion, 
that  the  court  was  wrong  in  holding  that  the 
Instruction  given  was  substantially  the  same 
as  that  requested. 

We  have  given  this  matter  serious  consid- 
eration, nie  instruction  requested  by  tbe 
state  made  no  reference  to  the  necessity  of 
the  state  proving  a  felonious  taking,  which  Is 
one  of  the  essential  elem^its  of  tbe  crime. 
The  state  requested  the  court  to  instruct  tbe 
Jury  that.  If  they  should  find  that  the  de- 
fendant slaughtered  the  animal  mentioned  In 
tbe  Information,  and  then  failed  to  conform 
to  the  requirements  of  0.  S.  f  1948,  his  fail- 
ure so  to  conform  to  the  statute  was  prima 
fade  evidence  of  grand  larceny.  The  in- 
struction actually  given  was  substantially 
tbe  same,  except  that  It  was  given  in  general 
terms  without  making  special  reference  to 
tlie  animal  mentioned  in  the  information. 
But  the  requested  Instruction  was  based  upon 
tbe  statnte.  If  the  statute  is  InvaUd,  it  is 
defective  and  does  not  state  the  law.  The 
matters  which  the  state  requested  the  court 
to  instruct  the  Jury  would  be  prima  facie 
evidence  of  grand  larceny  are  the  same  as 
tlwse  mentioned  In  the  statnte  and  contained 
in  the  instruction  given.  The  Instruction  re- 
quested is  subject  to  the  same  objection  as 
tbe  Instruction  given,  since  without  proof  of 
tbe  larceny  of  the  animal,  that  \a  to  say,  U 
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request  of  the  owner,  the  sale  of  the  hide 
within  30  days  Is  innocent  In  itself  and  does 
not  tend  to  prove  that  the  animal  was  stolen. 

We  are  constrained  to  hold,  therefore,  that 
In  substance  the  instruction  given  is  tbe  saiqe 
as  that  requested  by  the  state,  and  that  It 
was  correctly  held  to  be  deemed  excepted  to. 

It  was  also  urged  with  earnestness  that  tbe 
court  erred  in  declaring  that  G.  S.  i  1948,  is 
unconstitutional,  and  that  the  instruction 
based  thereon  Is  erroneous.  Article  1,  f  18, 
of  the  Constitution  declares  that  no  person 
shall  be  deprived  of  his  life,  liberty,  or  prop- 
erty without  due  process  of  law.  As  applied 
to  a  criminal  prosecution,  due  process  of  law 
requires  tbat  a  defendant,  after  a  plea  of 
not  guilty,  shall  not  be  put  upon  his  defense 
or  deprived  of  his  liberty  until  the  state  has 
produced  evidence  tending  to  prove  that  tbe 
crime  charged  has  beoi  committed  and  tend- 
ing to  connect  the  defendant  with  the  com- 
mission thereof.  .  "Tfye.  presumption  of  in- 
nocence Is  an  aibsolute  . protection  against 
ppnvktlon  and  punishment,  expept  either  (1) 
on  confession  in  o^to^  ooaxt,  or  (2)  on  proof 
which  places  goUt  beyond  a  reasonable 
doubt"  Cooley's  Const  Ldmltations  (7th  Ed.) 
p.  439.  Tbe  Le^slatnre  may  not  enact  di- 
rectly that  a  defendant  shall  be  deprived  of 
the  presumption  of  his  innocence  and  requir- 
ed to  assume  the  burden  of  proving  that  a 
crime  has  not  been  committed,  or  that  be 
was  not  connected  therewith.  The  Legisla- 
ture cannot  Indirectly  accomplish  the  same 
result  by  enacting  that  proof  of  a  fact  t^hich 
has  no  rational  tendency  to  prove  that  the 
defendant  Is  guilty  of  committing  a  certain 
crime  shall  be  prima  fade  evidence  thereof, 
and  thus  In  effect  require  him  to  assume  the 
burden  of  proving  Us  innocences  Counsel 
dte  2  Wigmore  on  SMdence,  p.  1670,  |  1884, 
3,  State  T.  Barrett,  188  N.  C.  630,  60  B.  E. 
506,  1  li.  B.  A  (N.  &)  626,  and  Oaffto  t. 
State,  11  Okl.  Cr.  485,  148  Pac.  660,  as  au' 
thorlty  for  tbe  proposition  that  the  courts 
may  not  impose  upon  the. Legislature  tbe  re- 
striction that  statutory  rules  of  presumption 
are  invalid  if  they  fail  to  meet  a  standard  of 
Judicial  rationality.  "Apart  from  the  Con- 
stitution," says  Wigmore,  "tbe  Legislature  la 
not  obliged  to  obey  either  the  axioms  of 
rational  evidence  or  the  axioms  of  economic 
Bdence."  We  have  considered  the  rule  with 
rdation  to  one  phase  of  a  criminal  prosecu- 
tion, but  we  think  the  due  process  provision 
of  tbe  Constitution,  whenever  applicable,  is 
a  limitation  upon  the  power  of  the  Legisla- 
ture In  the  enactment  of  statutory  rules  of 
evidence.  See  Bailey  ▼.  Alabama,  219  U.  S. 
219,  81  Sup.  Ct  145,  66  L.  Ed.  191. 

We  have  concluded  to  adhere  to  the  con- 
dnsion  reached  in  the  former  opinion. 

MOBOAN,  C.  J.,  concurs. 
BUDGE,  J.,  adheres  to  bis  views  heretotora 
expressed. 
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(Supreme  Court  of  Idaho.    Oct.  1,  1920.    Be- 
hearingr  Denied  Nov.  22, 1920.) 

1.  Courts  «s>200</2— Probate  court  hat  no  Ju- 
risdiction to  settle  adverse  elalns  to  prop- 
erty. 

The  probate  court,  while  ezerdsiuK  its  Ju- 
risdiction as  a  court  of  probate,  does  not  have 
power  to  settle  disputes  inTolving  adverse 
daims  to  property  alleged  to  belong  to  the  es- 
tate of  a  deceased  person. 

2.  Fraudulent  oonveyanoes  «=»24l  (2)— Cred- 
itor may  In  same  action  sue  for  Indebtedness 
and  pursue  property. 

Under  the  code  system,  a  simple  contract 
creditor  may  sue  to  recover  a  judgment  for  the 
indebtedness,  and  in  the  same  action  avail  him- 
self of  the  equitable  power  of  the  court  to  pur- 
sue property  which  could  not  be  reached  in  an 
action  at  law. 

3.  Executors  and  administrators  4s3429  — 
Where  representatlvs  sets  up  adverse  olalni, 
oredltor  may  sue  to  determine  title,  notwith- 
standing rejection  of  elaim. 

When  an  executor  or  an  administrator  sets 
up  an  adverse  claim  to  property  alleged  by  a 
creditor  to  belong  to  the  estate,  such  creditor, 
even  though  his  claim  has  been  rejected  by  the 
administrator  or  executor,  may  sue  him  to  de- 
termine the  title  thereto,  in  an  action  to  recov- 
er his  debt. 

4.  Husband  and  wife  9=>2SSV2  —  Equity  may 
award  alimony  Independently  of  divorce -ao. 
tion. 

Coarts  of  equity  have  inherent  jurisdiction 
to  award  alimony  for  the  support  of  the  wife 
and  minor  children,  independent  of  any  action 
for  divorce  or  of  any  statutory  provision. 

5.  Husband  and  wife  9s>285i/2— Wife  may  sue 
for  separate  maintenance. 

In  this  state,  a  suit  for  separate  mainte- 
nance may  be  maintained  by  a  wife,  based  on 
0.  S.  I  4654. 

6.  Husband  and  wife  «=3299(4)  —  Order,  re- 
qniring  husband  to  support  wife  and  otiildren, 
held  ftnal  as  to  aoorued  Installment. 

An  order,  included  in  a  final  Judgment  di- 
recting a  husband  to  pay  a  specified  sum  per 
month  for  the  support  and  maintenance  of  his 
wife  and  minor  children,  is  a  final  judgment  as 
to  any  installments  actually  accrued,  notwith- 
standing the  judgment  is  subject  to  subsequent 
modification. 

7.  Husband  and  wife  «=»299 (4)— Installments 
for  wife's  support,  actually  accrued,  support 
aetlon  for  debt. 

Installments,  actually  accrued  under  such  a 
judgment,  constitute  a  debt  which  will  sup- 
port an  action  at  law,  notwithstanding  the 
fact  that  the  court  rendering  the  judgment 
would  have  jurisdiction  to  enforce  it  by  con- 
tempt proceedings,  and  to  modify  it  as  to  future 
payments,  provided  no  modification  of  the  de- 
cree has  been  actually  made  prior  to  the  ma- 
turity of  such  installments. 


8.  Executors  and  administrators  4=9202(1)  — 
Decree  for  separate  malntenanoa  enforceable 
against  husband's  estats. 

Where  the  husband  dies  without  seeking  a 
modification  of  the  decree,  it  may  be  enforced 
against  his  estate,  even  though  the  law  would 
have  permitted  its  modification  during  his  life- 
time. 

9.  Limitation  of  aotions  «=>85(2)  —  Debtor's 
absence  tolls  statute. 

The  absence  of  a  debtor  from  the  state  tolls 
the  statute  of  limitations  for  the  period  of 
such  absence  by  virtue  of  the  provisions  of  C. 
S.  i  6622,  that  "the  time  of  his  absence  is  not 
a  part  of  the  time  limited  for  the  commence- 
ment of  the  action." 

10.  Limitation  of  aotions  9=s>5l  (2)— Statute  ap- 
plies to  each  installment  under  Judgment. 

Where  a  Judgment  is  made  payable  in  in- 
stallments, the  statute  of  limitations  applies  to 
each  installment  separately,  and  does  not  be- 
gin to  run  on  any  installment  until  it  is  due. 

Appeal  from  District  Court,  Nes  Perce 
Connty ;  Wallace  N.  Scales,  Judge. 

Action  by  Anna  Stada  Simonton  against 
Sarah  E.  Simonton,  administratrix  of  the  es- 
tate of  Rolvln  D.  Simant(«,  deceased,  to  com- 
pel the  administratrix  to  account  for  and 
inventory  certain  property,  and  to  recover 
Judgment  against  the  estate  on  a  rejected 
claim.  Judgment  for  defoidant,  and  plolntltf 
appeals.    Reversed  and  remanded. 

Ben  F.  Tweedy,  of  Lewlston,  for  appellant. 
James  B.  Babb,  of  Lewlston,  for  respond- 
ent. 

BUDOB,  J.    The  second  amended  complaint 
upon  which  this  action  is  based  purports  to 
contain  two  causes  of  action,  one  to  compel 
the  respondent,  as  the  admlnistratrlz  of  the 
estate  of  Bolvln  D.  Simonton,  deceased,  to 
account  for  and  inventory  certain  property 
alleged  to  belong  to  the  estate,  and  not  In- 
dnded  In  the  Inventory,  and  which  she  dalms 
as  her  own,  and  to  determine  the  title  there- 
to.   The  second  cause  of  action  is  to  recover 
judgment  on  a  claim  which  had  been  present- 
ed to  the  administratrix  and  disallowed,  tbe 
claim  being  based  upon  a  decree  of  the  dis- 
trict court  of  Kootenai  county,  and  awarding 
$15  a  month  to  appellant  for  the  support  of 
herself  and  her  minor  children.    A  demurrer 
was  interposed  to  this  complaint  upon  nu- 
merous grounds,  and  was  sustained  by  tlie 
district  court  upon  the  ground  that  the  tvro 
causes  of  action  were  improperly  joined.    The 
trial   court  ordered   appellant  to  elect    be- 
tween the  causes  of  action,  and  npon   tier 
refusal  to  do  so  and  her  election  to  stand  up- 
on the  second  amended  complaint,  the  court 
entered  a  judgment  dismissing  the  action. 
This  appeal  is  from  the  Judgment 

The  errors  assigned  attack  the  rulings   of 
the  court  in  sustaining  the  demurrer  on  tlie 
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ground  of  miajolnder,  In  requiring  the  appel- 
lant to  elect,  and  .In  dismissing  tbe  action. 

Bespondent  contends  that  the  causes  of  ac- 
tion were  improperly  Joined,  for  the  reason 
that  the  probate  court  has  exduslTe  original 
Jurisdiction  In  all  matters  of  probate  and 
settlement  of  eatates  of  deceased  persons,  and 
that,  therefore,  as  to  this  cause  of  action  the 
district  court  was  without  Jurisdiction. 

[1]  There  is  no  merit  in  this  contenti(m, 
because  the  probate  court,  while  exercising 
its  Jurisdiction  as  a  court  of  probate,  does 
not  have  Jurisdiction  to  settle  a  dispute  in- 
volving an  adverse  claim  to  property  alleged 
to  belong  to  the  estate.  Upon  this  point  the 
Supreme  Court  of  California  has  said: 

"The  issues  raised  by  tbe  objections  of  the 
legatee  to  the  account,  and  the  answer  of  the 
executor  to  such  objection,  .directly  involved 
tbe  question  as  to  where  the  legal  title  to  this 
personal  property  rested,  and  that  was  an  issue 
the  probate  court  had  no  power  to  hear  and 
determine.  There  are  many  matters  relating  to 
the  estates  of  deceased  persons  of  wliich  the 
probate  court  has  no  jurisdiction,  and  the  de- 
termination of  the  question  of  titie  to  property 
is  essentially  one  of  them.  When  it  became  ap- 
parent from  the  pleadings  that  matters  of  ti- 
tle to  property  were  at  issue,  such  matters 
should  have  been  left  to  other  courts  for  deter- 
mination, care  being  exercised  that  all  parties 
interested  should  be  fairly  and  fully  represent- 
ed at  the  trial.  *  *  * "  In  re  Haas'  Bstate, 
97Cal.  232,31Pac.  893,  S2Pac.827;  Hartwig 
▼.  Flynn,  79  Kan.  695,  100  Pac.  642;  Hillman 
V.  Young,  64  Or.  73,  127  Pac.  793,  129  Pac. 
124;  Gille  v.  Emmons,  91  Kan.  462,  138  Pac. 
608;  Morse  v.  Slason,  18  Vt.  296;  Miller  v. 
Mitcham,  21  Idaho,  741,  745, 123  Pac.  941. 

It  is  next  contended  by  respondent  diat  the 
causes  of  action  are  improperly  Joined,  for 
the  reason  that  the  first  cause  of  action  Is 
against  resiMudent  as  an  individual,  and  the 
second  against  her  as  administratrix  repr^ 
sentlng  the  estate.  This  position  is  not  well 
taken.  In  reality  the  complaint  states  but 
one  cause  of  action.  The  action,  although 
arising  out  of  a  probate  proceeding,  is  in 
principle  essentially  a  creditor's  bill,  in  which 
appellant  is  seeking  to  establish  the  fact  that 
aihe  Is  a  creditor  of  the  estate,  and,  at  tbe 
same  time,  to  reach  funds  which  she  claims 
lAonld  be  subjected  to  the  payment  of  the 
debt.  In  such  a  proceeding  It  is  proper  that 
respondent  be  made  defendant,  both  as  an 
Individual  and  as  administratrix  of  the  es- 
tate of  a  deceased  person. 

[2]  Numerically  the  weight  of  authority  U 
ttiat  a  court  of  equity  will  not  entertain  a 
creditors'  bill  until  after  the  creditor  has  re- 
duced his  claim  to  Judgment  in  a  court  of 
law.  16  C.  J.  1388,  i  16;  8  R.  C.  L.  20,  S  24; 
extended  note  to  Ziska  v.  Ziska,  20  Okl.  634, 
95  Pac.  254,  28  L.  R.  A.  (N.  S.)  1.  The  rule 
originally,  and  still  in  many  Jurisdictions, 
required  the  creditor  to  exhaust  every  legal 
remedy  before  he  would  be  permitted  to  re- 
sort to  tbe  Interposition  of  equity  for  relief. 
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The  reason  for  the  role  wbich  required  the 
creditor  to  reduce  his  claim  to  Judgment  be- 
fore pursuing  property  which  had  passed  out 
of  the  debtor's  hands,  or,  in  other  words, 
which  denied  him  the  right  to  proceed  in 
equll7  until  he  should  have  reduced  his  claim 
to  Judgment  in  a  court  of  law,  was  that  the 
debtor  was  entltied  to  have  tbe  legal  action 
tried  before  a  Jury.  It  is  apparent  that  un- 
der the  code  practice  this  reason  fails,  for 
the  distinction  between  actions  at  law  and 
suits  in  equity  is  abolished,  and  tbe  same 
court  administers  t>otb  legal  and  equitable 
relief  In  a  dvil  action,  and  if  in  the  same 
action  it  is  necessary  to  determine  both  eq- 
uitable issues  and  law  issues  of  fact,  the 
court  will  determine  the  equitable  Issues  of 
fact,  and,  unless  tbe  same  is  waived,  will 
impanel  a  Jury  to  try  out  the  legal  issues  of 
fact  It  must  be  conceded,  however,  that  the 
authorities  are  not  at  all  harmonious;  some 
courts  still,  even  under  the  Code,  maintain- 
ing the  old  distinction.  Other  courts,  how- 
ever, have  boldly  departed  from  tbe  old  rule, 
and  under  the  code  system  i>ermit  a  simple 
contract  creditor  to  recover  a  Judgment  for 
the  indebtedness,  and  in  the  same  acticm 
avail  himself  of  the  equitable  power  of  the 
court  to  pursue  property  which  could  not  be 
reached  in  an  action  at  law.  Shirley  v.  Wa- 
co, etc.,  Co.,  78  Tex.  131,  10  S.  W.  643;  MUl- 
er  V.  Hughes,  33  S.  G.  630,  12  S.  B.  419; 
Bank  v.  Harris,  84  N.  C.  206 ;  Vail  v.  Ham- 
mond, 60  Conn.  374,  22  Ati.  954,  25  Am.  St 
Rep.  830;  First  National  Bank  of  Globe  v. 
McDonough,  19  Ariz.  223,  168  Pac.  635;  Morse 
V.  Slason,  supra;  note  23  U  R^  A.  (N.  S.) 
84;  8  R.  G.  L.  26,  I  29;  16  C  J.  1888,  {  14; 
Fidelity  Savings  k  Loan  Ass'n  v.  Reese  (S. 
D.)  171  N.  W.  812. 

We  are  of  tbe  opinion  that  the  latter  is 
tbe  more  Just  and  enlightened  view,  and  rep- 
resents the  trend  of  modem  authority.  It  is 
in  keeping  with  the  spirit  of  the  Code,  pre- 
vents circuity  of  action,  avoids  a  multiplicity 
of  suits,  saves  needless  delay  and  expense, 
and  promotes  a  more  speedy  and  efficient  ad- 
ministration of  Justice. 

[S]  Another  question  which  to  our  minds 
has  given  rise  to  needless  confusion  in  cases 
like  the  one  at  bar  is  whether  tbe  creditor 
is  tbe  proper  party,  or  has  the  legal  capacity 
to  bring  the  action.  The  Supreme  Court  of 
California  originally  held,  under  statutes 
identical  with  ours,  that  tbe  creditor  could 
not  maintain  tbe  action,  but  diat  it  must  be 
brought  by  the  administrator,  and  that,  if  be 
set  up  an  adverse  claim  to  property  alleged 
by  tbe  creditor  to  belong  to  the  estate,  and 
refused  to  Inventory  it  tbe  probate  court 
should  discharge  him,  and  appoint  a  new 
administrator,  whose  dut7  it  would  be  to 
bring  the  action.  Mesmer  v.  Jenkins,  61  Cal. 
151.  The  rule,  however,  was  later  modified 
by  holding  that  ordbiarUy  tbe  action  shoald 
be  brought  by  tbe  executor  or  administrator, 
and  would  not  lie  by  a  creditor,  but  that 
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where  the  firandolent  grantee  la  the  executor 
or  admlnlBtrator,  he  could  not  eue  himself, 
and  the  creditor  was  entitled  to  bring  the 
action.  Emmons  v.  Barton,  109  Cal.  662,  42 
Pac.  803.  The  Supreme  Court  of  Utah,  In 
Fehrlnger  v.  Bank,  23  Utah,  39T,  64  Pac  1108, 
held  that  creditors  of  an  insolvent  estate  can- 
not bring  an  action  in  their  own  name  to  set 
aside  a  debt  made  by  decedent  in  his  lifetime 
without  demand  on  and  refusal  by  the  ad- 
ministrator to  sue.  In  the  present  case  it 
is  not  necessary  to  determine  whether  the 
creditor  could  maintain  such  an  action  If  the 
property  sought  to  be  reached  were  claimed 
by  third  parties,  and  therefore  upon  this 
question  we  express  no  opinion.  We  are  here 
called  upon  to  decide  only  the  question 
whether  the  creditor  under  such  circumstane- 
ea  as  exist  in  this  case,  where  the  adminis- 
tratrix herself  is  adversely  claiming  property 
which  the  creditor  alleges  belongs  to  the  es- 
tate, may  maintain  the  action,  and  this  ques- 
tion we  decide  in  the  afflrmative. 

It  Is  next  urged  by  respondent  that  recov- 
ery Is  based  upon  an  order  of  court  In  1893, 
directing  payment  for  the  support  of  appel- 
lant and  minor  children,  made  not  pending 
the  trial  of  the  action,  but  inserted  in  the 
final  Judgment  entered  after  trial  at  tbe  final 
determination  of  the  action.  If  we  under- 
stand respondent's  contention  in  this  connec- 
tion correctly  it  Is  that,  since  no  divorce  was 
granted,  the  court  was  without  authority  to 
make  an  order  for  alimony,  and  that  there- 
fore the  Judgment,  exceeding  the  statutory 
authority,  is  void  on  its  face. 

[4,  J]  While  there  are  conflicting  decisions 
upon  this  point,  the  weight  of  authority  holds 
that  courts  of  equity  have  inherent  Jurisdic- 
tion to  award  separate  maintenance  for  the 
support  of  the  wife  and  minor  children.  In- 
dependent of  any  action  for  divorce,  and  In- 
dependent of  any  statutory  provision.  1  B. 
O.  L.  875-881,  SI  14-19,  inclusive,  where  tbe 
history  of  the  rule  Is  exhaustively  reviewed. 
In  this  state  a  suit  for  separate  maintenance 
may  be  maintained  by  a  wife,  based  on  C. 
S.  f  4654.  Oalland  v.  Oalland,  38  CaL  265 ; 
Livingston  v.  Superior  Court,  117  CaL  633, 
49  Pac.  836,  38  L.  B.  A.  175, 

It  is  next  insisted  by  respondent  that  the 
order  for  payment  for  the  support  of  appel- 
lant and  minor  children,  though  written  Into 
a  final  Judgment,  was  only  an  Interlocutory 
order,  and  not  a  final  Judgment,  since  It  re- 
cites that  the  payments  are  to  be  made  "until 
further  order  of  this  court,"  and  that  an  in- 
terlocutory order  can  only  be  enforced  by 
the  court  making  the  order,  and  will  not  sus- 
tain an  action  for  money. 

[6,7]  The  order,  directing  the  deceased  to 
pay  appellant  $15  per  month,  was  not  an  In- 
terlocutory order,  under  the  weight  of  au* 
thorlty,  but  a  final  Judgment  as  to  install- 
ments actually  accrued.  The  Inclusion  of 
the  words  "until  further  order  of  this  court" 
did  not  alter  the  nature  of  the  decree,  for 
the  reason  that  such  an  order,  although  final 


,as  to  installments  actually  accrued  (McGreg- 
or v.  McGregor,  62  Colo.  .292,  122  Pac.  390), 
Is  always  subject  to  subsequent  modification 
as  to  future  payments  upon  an  appropriate 
application  and  showing  of  changed  condi- 
tions necessitating  such  modification.  There 
Is  a  conflict  in  the  decisions  as  to  whether  or 
not  sncb  an  order,  which,  either  by  virtue  of 
the  language  of  the  decree  or  by  statutory 
enactment  or  Inherent  authority  of  the  court. 
Is  subject  to  modification,  is  such  a  Judgment 
as  will  support  an  action,  but  many  of  the 
cases  holding  to  the  contrary  have  apparently 
done  BO  because  of  a  misinterpretation  of  the 
decision  of  the  Supreme  Court  of  the  United 
States  in  Lynde  v.  Lynde,  181  D.  8.  183,  21 
S.  CL  655.  45  L.  Bd.  810;  Israel  v.  Israel, 
148  Fed.  576,  79  C.  C.  A.  82.  9  L.  B.  A.  (N.  S.) 
1168,  and  note,  8  Ann.  Cas.  697,  and  note. 
But  that  court  cleared  up  tbe  confusion  by 
its  decision  in  Sistare  v.  Sistare,  218  U.  S. 
1,  30  S.  Ct.  682,  64  L.  Ed.  905,  28  I/.  B.  A. 
(S.  S.)  1068,  and  note,  20  Ann.  Cas.  1061,  and 
note,  reversing  the  Supreme  Court  of  the 
state  of  Connecticut  in  the  same  case  (80 
Conn.  1,  66  AU.  772,  125  Am.  St  Eep.  102), 
and  holding  that,  unless  it  appears  from  the 
law  of  the  Jurisdiction  wherein  such  a  decree 
was  granted  that  the  power  of  modification 
extends  to  accrued  as  well  as  to  future  In- 
stallments of  alimony,  a  periodical  allowance 
constitutes  a  final  Judgment  within  the  mean- 
ing of  the  full  faith  and  credit  clause  so  far 
as  installments  already  accrued  are  concern- 
ed, provided  no  modification  of  the  decree 
has  been  actually  made  prior  to  the  maturity 
of  such  installments.  As  stated.  In  substance, 
in  a  note  to  the  text  discussion  of  these 
cases  in  1  B.  C.  U  959,  this  decision,  thougii 
stating  the  rule  more  specifically,  virtually 
affirms  the  doctrine  of  the  earlier  cases,  such 
as  Wagner  v.  Wagner,  26  B.  I.  27,  67  AtL 
1058,  65  L.  B.  A.  816,  3  Ann.  Cas.  678.  and 
Arrington  v.  ArringtMi,  127  N.  C.  190,  37  S. 
E.  212,  52  li.  B..  A.  201,  80  Am.  St  Rep.  791, 
which  latter  case  was  deemed  to  have  been 
overruled  by  the  earlier  decision  of  Lynde  ▼. 
Lynde,  supra.  See,  also,  Bogers  v.  Rogers, 
46  Ind.  App.  506,  89  N.  E.  901,  92  N.  E.  664: 
McGregor  v.  McGregor,  52  Colo.  292, 122  Pac. 
390,  the  latter  case  sustaining  an  action  in 
Colorado  upon  past-due  Installments  awarded 
plalntiil  by  a  California  decree,  and  review- 
ing  the  California  statutes  so  far  as  appli- 
cable, which  are  essraitially  the  same  as  the 
Idaho  statutes,  and  following  tbe  n^e  an- 
nounced In  the  Sistare  Case.  Cheever  v.  Kel- 
ly, 96  Kan.  269,  150  Pac.  629 ;  Nelson  v.  Kel- 
son (Mo.)  221  S.  W.  1066.  The  same  rule 
obtains  when  the  action  is  brought  In  tbe 
same  state  where  the  decree  was  rendered. 
Lancaster  v.  Lancaster,  29  111.  App.  610; 
Hansford  v.  Van  Auken,  Adm'r,  79  Ind.  302 ; 
Freeman  on  Judgments  (4th  Ed.)  |  434. 

The  Judgment  relied  upon  in  this  case  did 
not  contain  a  decree  of  divorce,  but  was  a 
Judgment  for  separate  maintenance  only. 
The  statutory  authority  to  modify  the  amount 


Digitized  by 


Google 


Mont.) 


HOPKINS  ▼.  PARADISE  HEIGHTS  FRUIT  GROWERS'  ASS'N 

(19«  P.) 


389 


of  allmonr  where  a  decree  of  diTorce  Is 
granted  does  not  apply.  Bnt  the  prlndifle 
which  sustains  the  rule  In  the  McGregor  Case 
applies  with  even  greater  force  to  a  judgment 
for  separate  maintenance  such  as  we  have 
under  consideration  In  this  case. 

[I]  Moreover,  where,  as  appears  In  this 
case,  the  husband  dies  without  seeking  a 
modification  of  the  decree,  it  may  be  enforced 
against  his  estate  as  to  the  Installments 
which  accrued  prior  to  his  death,  even 
though  the  law  would  have  permitted  Its 
modification  during  his  iifetime  (Wagner  v. 
Wagner,  supra;  Martin  v.  Thlson's  Estate^ 
IBS  Mich.  516,  lie  N.  W.  101^,  18  L.  R.  A. 
[N.  S.]  257,  126  Am.  St  Rep.  53T;  Mcllroy 
V.  Mcllroy,  208  Mass.  458,  94  N.  E.  686,  Ann. 
Cas.  ldl2A,  934;  Stone  v.  Duffy,  219  Mass. 
178,  106  N.  E.  585),  subject,  of  course,  to  any 
defense  wlilch  may  be  available  and  properly 
set  up  in  the  answer. 

(•]  The  second  cause  of  action,  therefore, 
Ja  sufficient,  unless,  as  respondent  contends, 
It  is  barred  by  the  statute  of  limitations.  To 
toll  the  statutory  period  of  six  years  within 
which  actions  upon  judgments  or  decrees 
may  be  brought,  prescribed  by  C.  S.  t  6606, 
appellant  has  alleged  that  deceased  removed 
from  Idaho  soon  after  the  order  was  made, 
and  remained  outside  of  the  state.  While 
this  allegation  is  indefinite,  we  do  not  believe 
that  It  is  subject  to  the  criticism  offered  by 
respondent  that  the  statute  would  not  be  toll- 
ed If  appellant,  who  had  the  cause  of  action, 
also  lived  out  of  the  state.  So  far  as  the 
complaint  discloses,  no  otlier  statute  of  limi- 
tations than  that  above  referred  to  Is  involv- 
ed, and  C.  S.  {  6622,  expressly  provides  that 
"the  time  of  his  absence  is  not  part  of  the 
time  limited  for  the  commencement  of  the 
actimi.'' 

[10]  Respondent  furdier  contends  that 
■whenever  the  action  was  barred  for  the  first 
Installment  the  bar  was  complete  as  to  all 
Installments.  Upon  this  point  again  the  au- 
thorities are  in  apparently  hopeless  conflict, 
one  line  of  authorities  holding  that  the  stat- 
ute of  limitations  begins  to  run  from  the 
date  of  the  judgment,  and  that  in  order  to 
keep  the  Judgment  aUve  it  must  be  revived 
by  some  appropriate  action,  as  any  other 
Judgment  See  notes  to  Lemert  v.  Lemert, 
72  Ohio  St  364,  74  N.  B.  194,  106  Am.  St 
Eep.  621,  2  Ann.  Cas.  914;  Peeke  v.  Fltz- 
patrick,  74  Ohio  St  396,  78  N.  B.  519,  6  Ann. 
Cas.  824;  Van  Ness  v.  Ransom,  215  N.  Y. 
IJ57,  109  N.  E.  693,  L.  R.  A.  1916B,  852,  Anh. 
Cas.  1917A,  580-582.  But  the  weight  of  au- 
thority, and  to  our  mind  the  better  rule,  is 
to  the  effect  that  where  a  judgment  Is  made 
payable  in  installments,  the  statute  of  lim- 
itations applies  to  each  Installment  separate- 
ly, and  does  not  begin  to  run  on  any  Install- 
ment until  It  is  due.  De  Uprey  v.  De  Uprey, 
23  Cal.  352;  Gaston  v.  Gaston,  114  CaL  642, 
46  Pac.  609,  55  Am.  St  Rep.  86;    E:napp  y. 


Knapp  (D.  C.)  59  Fed.  641,  644;  Arrington 
v.  Arrlngton,  supra;  McGili  v.  McGlll,  101 
Kan.  324,  166  Pac.  501;  Amdt  v.  Burghardt 
165  Wis.  312,  162  N.  W.  817;  23  Oyc.  1510. 
The  Judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings.  Costs 
are  awarded  to  appellant 

RICE,  J.,  concurs. 

MORGAN,  0.  J.  I  concur  in  the  conclusion 
reached,  but  do  not  desire  to  be  understood 
as  giving  assent  to  the  discussion  in  the  opin- 
ion of  the  right  to  trial  by  jury  in  cases  of 
this  kind.  That  question  is  not  before  the 
court  in  this  case. 


(68  Mont.  404) 

HOPKINS  V.  PARADISE  HEIGHTS  FRUIT 
GROWERS'    ASS'N.    (No.    4I8S.) 

(Supreme  Court  of  Montana.    Oct.  27,  1920.) 

1.  Corporations  «=s406(3)— Saoretary  has  as 
general  rule  no  Implied  power  to  contract 
for  corporation. 

Speaking  generally,  the  secretary  of  a  cor- 
poration has  no  implied  power  as  an  incident 
to  bis  office  to  contract  for  the  corporation, 
bnt  this  is  not  an  invariable  rule,  and  the  ex- 
tent of  his  anthority  should  be  determined  by 
the  character  of  the  business  of  the  corpora- 
tion and  the  relative  powers  of  the  other 
officers. 

2.  Corporations  «s>425(5)— Corporation  may 
be  estopped  to  deny  eontraotnal  power  of 
secretary. 

Where  a  corporation  condncted  business 
through  its  secretary  in  such  a  way  as  to  in- 
duce those  with  whom  it  dealt  to  assume  tlint 
secretary  had  power  as  its  general  agent  and 
conld  contract  on  its  behalf,  the  corporation,  an 
it  can  act  only  through  agents,  would  be  es- 
topped to  deny  the  secretary's  authority. 

3.  Contracts  €=>32— Agreement  Hot  completea 
contract  where  to  be  roduced  to  formal  In- 
strument. 

An  agreement  between  the  parties  not  in 
writing  is  not  a  complete  contract,  where  it 
is  contemplated  that  it  should  be  embodied  in 
a  formal  written  contract;  hence  proof  of  ne- 
gotiations contained  in  letters  will  not  estab- 
lish completed  contract  where  it  was  to  bv 
embodied  in  a  formEil  written  instrument. 

4.  Work  and  labor  ®=>fO— Plaintiff  caring  for 
property  under  informal  agreement  may  re- 
cover on  quantum  meruit  for  servloes. 

Where  the  general  manager  of  a  corporn- 
tion,  knowing  that  plaintiff  was  in  possession 
and  caring  for  its  property  under  an  agreement 
with  the  secretary  later  to  be  reduced  to  a 
formal  contract,  after  visiting  plaintiff  left  liiin 
to  infer  that  he  was  to  continue,  notwithstand- 
ing the  manager  contemplated  abandonment 
of  the  enterprise,  plaintiff  may  recover  on  bis 
quantum  meruit  for  such  services. 
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5.  Work  and  labor  «=>28  (4)— Contract  prioe 
evidence  of  value  of  services. 

Where  plaintiff  had  theretofore  received 
$125  a  month  for  Bervicea  and  It  was  agreed 
that  defendant  should  thereafter  pay  him 
|100  per  month,  held  that,  though  there  was  no 
evidence  as  to  the  value  of  the  services,  yet, 
as  their  nature  was  fully  disclosed,  a  finding 
is  an  action  for  the  reasonable  value  that  such 
services  were  worth  $100  per  month  was  war- 
ranted. 

6.  Evidence  <8=>I8— Right  of  court  to  draw  In- 
ferenoes  as  to  value  of  services. 

Where  an  action  for  the  value  of  services 
was  tried  to  the  court  and  there  was  evidence 
as  to  the  character  of  the  services,  the  judge 
was  at  liberty  to  draw  on  his  own  experience 
and  observation  in  order  to  determine  the 
amount  which  plaintiff  was  entitled  to  recov- 
er, even  though  there  was  no  evidence  as 
to  the  value  of  such  services. 

7.  Appeal  and  error  «=393l (6)— Presumed 
that  trial  court  Ignored  Inoompetent  evi- 
dence. 

Where  an  action  was  tried  to  the  court, 
it  will  be  presumed  on  appeal  that  the  trial 
court  disregarded  any  incompetent  evidence; 
the  trial  court  itself  having  made  a  statement 
that,  should  he  reach  the  conclusion  any  evi- 
dence was  incompetent,  he  would  disregard  it. 

Appeal  from  District  Court,  Ravalli  Coun- 
ty;  Theodore  Lentz,  Jvdge. 

Action  by  BIIIb  F.  Hopkins  against  the 
Paradise  Heights  Fruit  Growers'  Associa- 
tion. From  a  Judgment  for  plaintiff  and 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Wagner  &  Taylor,  of  Hamilton,  for  appel- 
lant. 

S.  J.  Bischoff,  of  Portland,  Or.,  and  A.  Be- 
sancon,  of  Missoula,  for  respondent 

BRANTLT,  O.  J.  This  action  was  brought 
by  the  plaintiff  to  recover  for  services  al- 
leged to  have  been  rendered  by  him  to  the 
defendant,  and  for  money  expended  in  its 
behalf  in  caring  for  real  and  personal  prop- 
erty belonging  to  it  and  under  its  control. 

The  complaint  contains  two  counts.  The 
first  alleges,  in  substance,  that  on  or  about 
March  1,  1016,  the  plaintiff  and  defendant 
entered  Into  a  contract  under  the  terms  of 
which  plaintiff  agreed  to  perform  services 
for  defendant  for  a  term  of  three  years  at 
a  monthly  salary  of  $100;  that  he  was  au- 
thorized to  hire  necessary  labor  in  addition 
to  his  own,  and  to  expend  money  for  the  pur- 
chase of  hay,  grain.  Implements,  and  material 
when  needed ;  that  pursuant  to  the  terms  of 
the  contract  be  performed  services  during 
the  months  of  January,  February,  March, 
and  April,  1915,  for  which  defendant  be- 
came indebted  to  him  in  the  sum  of  $400, 
no  part  of  which  has  be«i  paid,  except  the 
sum  of  $100,  the  installment  of  his  salary  for 


the  month  of  January;  that  be  paid  out  and 
expended  money  for  labor,  and  for  bay, 
grain,  etc,  to  the  amount  of  $524.70,  no  pert 
of  which  has  been  paid ;  and  that  he  per- 
formed all  of  the  conditions  of  the  contract 
to  be  performed  by  him.  Judgment  is  de- 
manded for  $824.70.  In  the  second  count, 
recovery  is  sought,  upon  an  implied  contract, 
for  $824.70  for  services  alleged  to  be  of  the 
reasonable  value  of  $100  per  month,  and  for 
money  paid  and  expended;  the  services  hav- 
ing been  rendered  and  the  money  expended 
at  defendant's  special  instance  and  request. 

The  answer  Is  a  general  denial  of  all  the 
material  allegations  in  both  counts.  A  trial 
by  the  court  without  a  Jury  resulted  In  a 
Judgment  for  pUlntiff  for  $784.70.  Defaid- 
ant  has  appealed  from  the  Judgment  and  an 
order  denying  it  a  new  trial. 

At  the  trial  in  the  court.below  the  defend- 
ant offered  no  evidence.  There  were  no 
formal  findings.  The  cause  was  submitted  to 
this  court  without  oral  argument.  In  the 
brief  of  counsel  we  find  33  assignments  of 
error.  Two  of  these  challenge  the  sufficiency 
of  the  evidence  to  Justify  the  decision.  The 
others  are  predicated  upon  rulings  of  the 
court  in  admitting  evidence  introduced  by 
plaintiff. 

Upon  the  question  of  the  sufficiency  of  the 
evidence  the  contentions  of  counsel  are:  (1) 
That  it  wholly  fails  to  establish  the  contract 
alleged  in  the  complaint,  and  therefore  does 
not  warrant  a  recovery  under  the  first 
count;  and  (2)  that,  since  it  is  apparent 
from  reading  the  record  that  the  plaintiff 
abandoned  the  second  count,  in  that  he 
failed  to  introduce  any  evidence  tending  to 
establish  the  reasonable  value  of  the  serv- 
ices rradered  but  relied  upon  the  contract 
alleged,  the  evidence  is  not  sufficient  to  wa^ 
rant  a  recovery  under  the  second  count 

The  defendant  is  a  corporation  organized 
under  the  laws  of  South  Dakota,  having  its 
principal  place  of  business  in  the  dty  of  St 
Paul,  Minn.  It  is  authorized  by  its  charter 
to  purchase  or  otherwise  acquire  and  bold 
lands,  with  water  rights,  etc. ;  to  plant  and 
cultivate  them  in  fruit  orchards,  or  devote 
them  to  ordinary  agricultural  uses;  and  to 
provide  itself  with  equipment  and  supplies 
necessary  or  proper  to  harvest  and  market 
the  products.  Prior  to  January  1,  1915,  it 
owned  and  had  under  its  control  lands  situ- 
ated in  Ravalli  county,  Mont  These  lands 
were  planted  in  fruit  trees  which  were  not 
yet  mature  enough  to  bear.  Plaintiff  had 
been  employed  by  defendant  under  a  con- 
tract to  cultivate  the  trees  and  keep  them 
pruned.  He  was  authorized  to  expend 
money  for  the  purpose  of  employing  labor 
when  necessary  to  assist  in  the  performance 
of  his  duties,  to  purchase  implements  when 
needed,  to  keep  them  In  repair,  and  to  pur- 
chase hay,  grain,  etc.,  to  maintain  work  ani- 


te^For  oQxtr  cans  lee  lame  topic  and  KBT-NUMBER  In  aU  Key-Numbered  Dlsests  and  Indexaa 


Digitized  by 


Google 


Mont) 


HOPKINS  T.  PAKADISE  HEIGHTS  FRUIT  GBOWERS'  ASSIT 

«»•  P.) 


391 


mala  famished  him  by  defendant  His  con- 
tract being  abont  to  expire,  negotiations 
were  <q;)ened  by  him  with  the  defendant 
fhroagh  Harry  A.  Hageman,  its  secretary, 
with  the  knowledge  and  consent  of  W.  H. 
Klauer,  the  president  and  general  manager, 
and  Louis  Boeglln,  the  vice  president,  to  re- 
new the  contract  of  employment  for  another 
term.  These  negotiations  were  conducted 
through  the  medium  of  letters  and  telegrams 
from  abont  the  middle  of  December,  1914, 
up  to  March  2,  1915,  when  a  definite  agree- 
ment was  reached  that  the  contract  should 
be  renewed  for  three  years  from  January  1, 
1916,  under  the  terms  of  the  old  contract 
except  that  plaintiff's  salary  was  to  be  $100 
Instead  of  $125  per  month  as  fixed  by  that 
contract.  The  agreement  was  to  be  embod- 
ied in  a  formal  contract  by  Hageman  and 
forwarded  to  plaintiff  for  his  signature. 
This  was  not  done.  In  the  meantime,  from 
and  after  January  1,  1915,  the  plaintlif  con- 
tinued to  perform  services  and  to  look  after 
the  pruning  of  the  trees,  etc.,  as  theretofore, 
BMiding  to  Hageman  his  monthly  statements 
of  amounts  due  him  for  salary  and  expenses, 
as  before.  About  the  middle  of  the  month 
of  March,  Elauer  and  Boeglln  visited  the 
plaintiff.  After  looking  over  the  orchards, 
Klaner  declared  himself  dissatisfied  with 
the  prospect  of  making  them  productive,  but 
found  no  fault  with  the  care  of  them  there- 
tofore and  then  being  given  them  by  plain- 
tiff. Elauer  then  stated  to  the  plaintiff  that 
lie  had  determined  that  nothing  more  should 
be  spent  on  the  cultivation  of  the  orchards 
because  he  regarded  them  a  failure.  Plain- 
tiff, however,  was  left  In  charge  imtll  the 
end  of  April,  when  the  defoidant  refused 
to  live  up  to  the  agreement  We  shall  not 
quote  the  correspondence  between  the  plain- 
tiff and  Hageman  because  It  is  somewhat 
voluminous.  It  discloses,  however,  that  the 
terms  of  the  contract  as  proposed  to  plaintiff 
by  Hageman  were  definitely  accepted  by  him 
by  a  letter  and  tel^ram  to  Hageman  dated 
March  2,  1915.  The  letter  inclosed  a  state- 
ment of  salary  and  expenses  for  January 
and  Fetoikary,  with  a  request  for  payment 
The  January  installment  of  salary  was  paid, 
but  the  expenses  were  not,  nor  was  any 
other  payment  thereafter  made. 

[1-S]  It  is  insisted  by  counsel  for  the  de- 
fendant that  there  Is  no  evidence  that  Hage- 
man bad  been  authorized  by  the  board  of 
directors  of  the  defendant  to  enter  into  the 
contract  with  the  plaintiff,  and  that,  even 
If  he  had  been  so  authorized,  the  negotla- 
tlons  did  not  result  in  a  completed  contract 
It  is  true  that  there  was  no  evidence  that 
the  board  of  directors  had  by  resolution  or 
otherwise  authorized  Hageman  to  n^otiate 
tlie  contract  with  the  plaintiff.  Speaking 
generally,  th6  secretary  of  a  corporation  has 
no  Implied  authority,  as  an  Inddoit  to  bis 
office,  to  contract  for  the  corporation.    Far- 


reU  r.  Gold  Fint  Min.  Cb.,  32  Mont  416,  80 
Pac.  1027.  This  is  not  an  Invariable  rule. 
The  extent  of  his  authority  is  to  be  de- 
termined by  the  character  of  the  business  of 
the  corporation,  and  the  relative  powers  and 
duties  of  other  officers.  The  conduct  of  its 
business  through  its  secretary  in  such  a  way 
as  to  Induce  those  who  deal  with  it  to  act 
upon  the  assumption  that  he  has  authority 
as  its  general  agent  will,  by  the  principle 
of  estoppel,  preclude  it  from  alleging  that 
he  was  without  authority  to  perform  an  act 
for  which  it  would  not  ordinarily  be  held 
liable.  A  corporation  can  act  only  through 
agents,  and  the  circumstances  of  each  case 
must  be  looked  to  to  determine  whether  the 
corporation  shall  be  held  bound  by  the  acts 
of  this  officer.  But  it  is  not  material  here  to 
determine  whether  Hageman  was  author- 
ized to  contract  for  the  defendant  If  it  be 
assumed  that  he  was,  under  a  well-settled 
principle  of  the  law  of  contracts,  the  nego- 
tiations  did  not  result  in  a  completed  con- 
tract It  appears  that  it  was  the  under- 
standing between  the  plaintiff  and  Hageman 
that  the  agreement  was  to  be  embodied  in  a 
formal  written  contract.  This  was  not  done. 
It  Is  a  general  rule  that  when  It  is  a  part 
of  the  imderstandlng  between  the  parties 
that  the  terms  of  their  agreement  are  to  be 
reduced  to  writing  and  signed  by  them,  their 
assent  to  its  terms  must  be  evidenced  in  the 
manner  agreed  upcm  or  it  does  not  become 
a  completed  contract.  Spinney  v.  Downing, 
lOa  Cal.  666,  41  Pac.  797;  Morrill  v.  Tehama 
M.  &  M,  Co.,  10  Nev.  125;  Hodgea  v.  Sub- 
lett  91  Ala.  58S,  8  South.  800;  Montague  v. 
'Weil,  30  La.  Ann.  50;  Mississippi,  etc., 
Steamship  Co.  v.  Swift,  86  Me.  248,  29  Atl. 
1063,  41  Am.  St  Rep.  545;  9  Oyc.  282. 
From  this  point  of  view,  the  evidence  Is  in- 
sufficient to  warrant  a  recovery  under  the 
first  count  It  is  amply  sufficient  however, 
to  warrant  recovery  under  the  second  count 
[4]  Klauer,  the  president  and  general  man- 
ager, knew  of  the  negotiations  between  the 
plaintiff  and  Hageman.  He  knew  that 
plaintiff  was  in  possession  of  defendant's 
property  and  exx>ending  money  in  caring  for 
it  He  visited  plaintiff  in  March  and  had  per- 
sonal knowledge  of  the  character  of  his  serv- 
ices and  the  expenses  he  was  incurring.  He 
then  went  away,  leaving  plaintiff  to  Infer 
that  he  was  expected  to  remain  and  to  do  as 
he  had  done  theretofore,  and  that  he  would 
be  reimbursed  for  the  expenses  incurred  and 
compensated  for  his  services.  If  It  was  the 
purpose  to  abandon  the  enterprise.  It  was 
Klauer's  duty  then  and  there  to  Inform 
plaintiff  of  this  fact  and  not  to  permit  him 
to  continue  to  caie  for  the  defendant's  prop- 
erty at  his  own  expense.  Even  if  he  had 
notified  the  plaintiff  to  abandon  the  prop- 
erty and  cease  to  care  for  it  there  would 
still  have  been  left  to  be  paid  what  the  de- 
fendant owed  him  np  to  that  time.    It  would 
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be  unconscionable,  tinder  the  drcumstances, , 
to  permit  the  defendant  to  escape  liability. 

[6,  (]  It  is  true  that  plaintiff  did  not  state 
in  his  testimony  what  was  the  reasonable 
value  of  his  services.  There  was  no  specific 
evidence  on  this  point.  It  did  appear,  how- 
ever, that  plamtia  had  theretofore  l)een  paid 
$125  per  month,  and  that,  under  the  under- 
standing between  him  and  Hageman,  he  was 
thereafter  to  receive  $100  per  month  and 
that  this  amount  was  reasonable  under  the 
drctmistances.  In  addition  to  these  facts, 
the  evidence  otherwise  discloses  fully  the 
character,  of  the  services  being  rendered. 
This  was  sufficient  to  warrant  the  conclu- 
sion that  they  wera  reasonably  worth  what 
the  plaintiff  claimed.  Kven  in  the  absence 
of  any  evidence,  other  than  that  showing 
the  character  of  the  services,  we  think  the 
presiding  judge  was  at  liberty  to  draw  up- 
on his  own  erperience  and  observation  in 
order  to  determine  what  the  plaintiff  was 
entitled  ta 

Vi  We  have  examined  the  other  assign- 
ments of  error.  Some  of  the  rulings  com- 
plained of  permitted  the  Introduction  of  in- 
material  evidence.  At  the  time  the  rulings 
were  made,  however,  the  judge  stated  to 
counsel  that  if.  In  making  up  his  decision — 
which  he  did  after  having  the  case  under 
advisement  for  several  days — he  reached  the 
conclusion  that  any  of  the  evidence  had  been 
Improperly  admitted,  he  would  exclude  It 
from  consideration.  The  presumption  must 
be  Indulged  tbat  he  did  this,  and  hence  that 
the  defendant  suffered  no  prejudice.  Mon- 
tana Ore  Pur.  Co.  v.  Butte  &  Boston  C.  Mln. 
Co.,  25  Mont  427,  65  Paa  420;  Einlen  v. 
Helnze,  28  Mont  648k  73  Pac.  123 ;  Lagier  v. 

Lagler,  68  Mont  ,  193  Pac.  392  (not  yet 

[officially]  reported). 

The  judgment  and  order  are  affirmed. 

Affirmed. 

HURLT  and  COOPEB,  JJ.,  ooncor. 


(68  Mont  M7) 

LAQiER  V.  LAQIER.    (No.  4165.) 

(Supreme   Court  of  Montana.    July  6,  1920.) 

1.  Divorce  «=>I84(I2)— EvIdeDoe  to  support 
part  of  groundt  alleged  held  sufficient. 

Where  three  grounds  were  alleged  for  di- 
vorce and  the  evidence  did  not  preponderate 
against  existence  of  the  third  ground  which 
was  sufficient  in  itself,  the  judgment  of  the  trial 
court  granting  divorce  will  not  be  disturbed, 
on  the  ground  of  insufficiency  of  evidence, 
even  though  it  might  preponderate  against  the 
two  other  grounds. 

2.  Dlvoroe  «=»  1 87— Decree  will  not  be  re- 
versed because  plaintiff  remarried  after  en- 
try and  before  appeal. 

A  decree  of  divorce  which  was  correct  will 
not   be    reversed   because   plaintiff   remarried 


after  entry  and  before  perfection  of  appeal,  for 
the  Supreme  Court  has  no  original  jurisdic- 
tion in  divorce  cases  and  the  trial  court  can- 
not be  placed  in  error  because  of  the  exist- 
ence of  facts  occurring  after  the  decree;  tbe 
question  of  plaiDtitTs  status  not  being  involved. 

3.  Appeal  and  error  ^=9931  (6)— Presumed  that 
trial  court  Ignored  Incompetent  evidence. 
Trial  below  bavicg  been  to  the  court,  the 
Supreme  Court  will  assume  that  it  disregard- 
ed any  iscompetent  or  irrelevant  testimony. 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  R.  Lee  Ward,  Judge. 

Action  for  divorce  by  Andree  Crozel  Lag- 
ier against  Louis  Lagler.  From  a  judgment 
for  plaintiff  and  an  order  denying  new  trial, 
defendant  appeals.    Affirmed. 

G.  A.  Spaulding,  of  Helena,  for  appellant 
Park  Smith,  of  Helena,  for  reqrandeat 

HURLT,  J.  This  is  an  action  for  divorce 
based  upon  three  grounds:  Desertion,  will- 
ful neglect,  cruel,  and  inhuman  treatment. 
In  that  defendant  has  falsely  and  repeatedly 
uttered  and  published  charges  against  the 
chastity  of  i^lntiff.  The  answer  generally 
denies  the  allegations  of  the  complaint,  and 
alleges  that  defendant  has  furnished  plain- 
tiff a  suitable  home,  but  plaintiff  has  failed 
and  refused  to. live  with  the  defendant  and 
without  cause  has  deserted  him ;  that  plain- 
tiff has  been  guilty  of  conduct  which  has 
been  of  such  a  nature  and  character  as  to 
render  the  continuance  of  the  marriage  re- 
lation between  defendant  and  plaintiff  per- 
petually unreasonable  and  intolerable,  thus 
defeating  tbe  legitimate  objects  of  marriage ; 
that  defendant  has  been  and  is  willing  and 
ready  to  furnish  plaintiff  a  suitable  home 
if  she  will  reside  with  him,  but  that  she 
still  refuses  and  falls  to  do  sa  There  was 
reply.  The  trial  court  made  no  specific  find- 
ings of  fact,  but  rendered  a  general  judg-' 
ment  In  favor  of  the  plaintiff  to  the  ^ect 
that  all  the  charges  in  the  complaint  were 
true,  granting  a  divorce  to  plaintiff.  The 
appeal  is  from  the  judgment  and  an  order 
denying  a  motlota  for  a  new  trlaL 

briefly  stated,  the  testimony  disdoees 
that  tbe  father  of  the  plaintiff  had  come  to 
this  country  from  France  and  was  a  friend 
of  the  defendant;  that  plaintlfT's  father 
told  tbe  defendant  of  his  daughter,  who  still 
resided  In  France,  and  defendant  advanced 
money  for  the  purchase  of  a.  ticket  for  the 
purpose  of  bringing  her  from  France  to 
Helena:  and  tbat  a  few  days  after  her 
arrival,  without  previous  acquaintance,  they 
were  married  on  tbe  14tb  day  of  March. 
1915,  and  that  at  a  party  or  dance^  held  in 
honor  of  the  marriage,  Immediately  follow- 
ing the  ceremony,  the  parties  quarreled,  the 
plaintiff  alleging  that  he  then  charged  her 
with  being  too  intimate  at  the  dance  with 
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one  CroteatL  lliere  Is  alao  testimony  that 
upon  several  occasions  the  defendant.  In  the 
presence  of  others,  made  statements  to  the 
effect'  that  plaintiff  was  more  the  wife  of 
Oroteau  than  of  himself;  that  "she  was  a 
very  bad  woman"  and  should  be  sent  to  the 
jwnltentlary ;  that  "she  had  four  or  flye 
husbands — was  Croteau's  wife."  The  par- 
ties lived  together  from  the  14th  day  of 
March,  191S,  to  the  18th  day  of  March,  1915, 
when  defendant  left  for  the  ranch  where  he 
was  employed,  leaving  her  in  town.  On  the 
28th  day  of  March  she  went  to  the  ranch 
and  remained  there  until  the  2d  day  of  April 
following.  There  Is  also  evidence  that  dur- 
ing her  stay  at  the  ranch  they  did  not  co- 
habit as  hnciband  and  wife  and  that  they 
had  trouble  while  there;  also,  that  the 
place  of  abode  furnished  by  the  defendant 
was  not  snitable  as  a  dwelling.  This  testi- 
mony is  controverted  by  the  defendant.  He 
testified  that  plaintiff,  by  reason  of  her  rela- 
tions with  Croteau,  refused  to  make  her 
home  with  him,  and  some  testimony  was 
offered  by  the  defendant  showing  what  he 
claimed  the  course  of  conduct  pursued  by 
her  with  Croteau. 

[1]  The  testimony  in  the  case  was  given 
largely  through  the  aid  of  an  Interpreter, 
and  the  record  Is  therefore  not  as  dear  as 
may  be  desired ;  but  the  trial  court  was  in 
a  more  advantageous  position  than  we  are  to 
determine  the  weight  of  the  evidence.  We 
think  no  useful  purpose  may  be  served  in 
attempting  to  set  It  forth  more  in  detalL 
Whether  it  preponderates  against  the  view 
of  the  district  court  as  to  desertlcm  and  neg- 
lect of  the  plaintiff  by  defendant,  it  is  not 
necessary  for  us  to  determine,  for  as  to  the 
third  cause  of  action  we  are  unalde  to  say 
that  it  preponderates  against  the  rulings 
appealed  from,  and  therefore,  following  the 
principle  so  often  announced  by  this  court, 
we  will  not  disturb  the  Judgment 

[2]  By  a  stipulation  filed  after  the  appeal 
-was  perfected,  It  Is  made  to  appear  that, 
subsequent  to  the  decree  of  the  district  court 
and  before  perfection  of  the  appeal,  the 
plaintiff  remarried.  Because  of  this,  de- 
fendant contends  that  the  decree  should  be 
reversed  and  the  action  dismissed.  In  sup- 
port of  this  position,  appellant  cites  the  case 
of  Branch  v.  Branch,  30  Colo.  499,  71  Pac. 
632.  There,  however,  the  court  on  appeal 
beld  that  the  testimony  did  not  support  the 
trial  court's  finding  as  to  neglect  of  the 
plaintiff  by  the  defendant  for  the  statutory 
period,  and  directed  the  dismissal  of  the 
cause  upon  that  ground.  Upon  rehearing  it 
-was  made  to  appear  that  plaintiff  had  re- 
xnarried  during  the  pendency  of  the  appeal. 
Ibe  court  held  that  the  appeal  suspended 


the  judgment  for  all  purposes,  and  that  she 
could  not  lawfully  remarry  during  the  pend- 
ency of  the  appeal,  and  that,  where  one  of 
the  parties  to  a  divorce  remarries  during 
the  pendency  of  the  appeal,  that  party  has 
not  the  right  to  prosecute  or  defend  and 
could  not  question  the  correctness  of  a  de- 
cision of  the  Supreme  Court  In  a  petition  for 
rehearing.  It  ^ould  be  borne  In  mind,  al- 
so, that  in  that  case  the  court  had  found 
that  plaintiff  was  not  entitled  to  a  divorce, 
and  that  therefore  a  new  trial  could  serve 
no  useful  purpose,  and  for  that  reason  a 
dismissal  was  directed. 

We  are  not  immtndful  of  the  all  too  prev- 
alent custom  of  parties  to  divorce  actions 
marrying  again  after  divorce  during  the  pe- 
riod when  a  motion  to  vacate  the  Judgment 
may  be  made,  or  within  which  an  apiwal 
may  be  taken.  In  this  case,  however,  we 
are  not  called  upon  to  determine  plaintiff's 
status  since  her  remarriage.  We  have  no 
original  Jurisdiction  In  divorce  actions.  We 
can  only  review  the  correctness  of  the  trial 
court's  rulings.  That  court  may  not  be  put 
in  error  because  of  the  existence  of  facts 
occurring  after  the  decree  had  been  rendered, 
and  which  it  was  impossible  for  that  court 
to  pass  upon  when  the  cause  was  submitted 
to  it  To  pass  up<xi  and  determine  the  legal 
effect  of  matters  of  fact  not  presented  to 
the  trial  court  would  require  this  court  to 
assume  original  Jurisdiction  of  litigation 
which  original  Jurisdiction  is  intrusted  by 
the  Constitution  solely  to  the  district  courts. 

The  question  raised  differs  from  that  In 
the  Colorado  case,  as  the  remarriage  here 
occurred  prior  to  the  appeal  being  taken. 
Whether  that  marriage  Is  or  is  not  a  valid 
one  1b  not  before  us  for  consideration.  Oth- 
ers than  the  plaintiff  and  defendant  in  this 
action  are  concerned  in  that  situation.  We 
cannot  conclude  rights  of  parties  who  are 
not  parties  to  litigation  pending  before  us. 
The  laxity  of  divorce  laws  has  been  the 
subject  of  much  comment  and  adverse  crit- 
icism. The  remedy,  however,  lies  with  the 
legislative  branch  of  government  not  with 
the  courts,  which  have  no  authority  to  enact 
laws. 

[3]  Objections  were  made  to  the  reception 
of  evidence,  which  objections  were  overruled, 
and  error  Is  assigned  upon  the  rulings.  This 
having  been  a  trial  to  the  court,  we  will 
assume  that  it  disregarded  any  Incompetent 
or  Irrelevant  testimony. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

Affirmed. 

BRANTLT,  0.  J.,  and  HOLLOW  AT,  MAT- 
THEWS, and  OOOPBR,  JJ.,  concur. 
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STATE  V.  LIBBY  YARDS  CO.    (No.  4591.) 

(Supreme  Court  of  Montana.    Not.  8,  1920.) 

Crlmrnal    law    «=»  1 090 (5)— State,   on    appeal 
from  order  sustaining  demurrer  to  Informa- 
tion, must  present  bill  of  exceptions. 
In  Tiew  of  Const,  art  8,  f  15,  and  Rev. 
Codes,    {  9406,   and   notwithstanding   sections 
9400  and  9345,  the  state,  on  appeal  from  order 
sustaining  demurrer  to  information  under  sec- 
tions 9398  and  9203,  authorizing  such  appeal, 
must  present  the  Information  with  the  demurrer 
and  ruling  in  a  bill  of  exceptions  duly  settled 
and  allowed,  under  section  9347,  providing  that 
demurrers  to  information  will  be  reviewed  only 
if  included  in  a  biU  of  exceptions. 

Appeal  from  District  Court,  Sheridan  Coun- 
ty;  O.  B.  Comer,  Judge. 

The  Llbby  Yards  Company  was  informed 
against,  and  from  order  sustaining  demurrer 
to  information,  the  State  appeals.  Appeal 
dismissed. 

S.  C.  Ford,  Atty.  Oen.,  and  Otto  A.  Oertb, 
Asst.  Atty.  Gen.,  for  the  State. 

A.  T.  VoUum,  of  Plentywood,  Oalen  & 
Mettler,  of  Helena,  and  Powell,  C!arman  & 
Cain,  of  Minneapolis,  Minn.,  for  respondent. 

HOI/LOWAY,  J.  The  state  has  appealed 
from  an  order  sustaining  a  demurrer  to  an 
information  and  challenges  the  correctness 
of  the  trial  conrt's  ruling. 

At  the  outset  we  are  met  with  tbe  objection 
of  respondent  that  this  court  is  without  au- 
thority to  consider  the  appeal,  because  the 
appellant  has  failed  to  furnish  the  record 
required  by  statute,  and  the  time  for  prepar- 
ing such  a  record  has  long  since  passed. 
The  transcript  before  us  consists  of  the  In- 
formation, tbe  demurrer,  the  court's  ruling, 
the  notice  of  an;>eal,  and  clerk's  certificate. 
Since  the  adoption  of  the  (Dodes  of  1895  the 
state  has  enjoyed  the  right  to  appeal  from 
a  Judgment  for  the  defendant  on  a  demurrer 
to  an  Indictment  or  information  (section 
2278,  Pen.  Code  1895;  section  9398,  BeT. 
Codes),  and  the  order  sustaining  the  demur- 
rer constitutes  the  Judgment  (section  1926, 
Pen.  (3ode  1895;  section  9203,  Rev.  CoAea). 
Prior  to  1903  no  specific  procedure  for  pre- 
senting such  appeal  was  prescribed  by  law. 
Section  2275,  Penal  Code  (section  9400,  Bev. 
Codes),  provided  that  the  appeal  was  taken 
by  filing  a  notice  of  appeal  and  serving  a 
copy  of  the  same.  Section  2281,  Penal  Code 
(section  9406,  Bev.  Codes),  provided  that, 
upon  the  appeal  being  taken,  the  clerk  of  the 
district  court  should  transmit  to  the  clerk  of 
the  Supreme  Court  a  copy  of  (1)  the  notice 


of  appeal,  (2)  the  record  of  the  action,  and 
(3)  all  bills  of  exceptions  and  the  instruc- 
tions with  the  indorsements  thereon.  Section 
2176,  Penal  C3ode  1895  (secUon  9345,  Bev. 
Codes),  provided  that  the  decision  of  the 
court  sustaining  a  demurrer  to  the  informa- 
tion was  deemed  excepted  to  and  no  biU  of 
exceptions  was  required. 

Section  2229,  Penal  Code  1895  (section 
9376,  Rev.  Codes),  provided  for  a  Judgment 
roll — designated  "record  of  the  action" — 
but  only  in  a  case  wtiich  had  been  tried  upon 
the  merits  resulting  in  a  conviction.  No  pro- 
vision whatever  was  made  for  a  Judgment 
roll  or  "record  of  the  action"  in  a  case  ter- 
minated by  an  order  sustaining  a  demurrer 
to  the  information ;  and,  though  the  right  of 
appeal  was  given  to  the  state  in  such  a  case, 
no  provision  was  made  for  a  record  upon 
which  the  appeal  could  be  presented.  This 
lapse  in  legislation  was  supplied  by  chapter 
34,  Laws  of  1903.  Section  2  of  that  act,  now 
section  9347,  Revised  Codes,  provides: 

"The  only  method  of  preserving  for  review  by 
the  Supreme  Court  on  appeal,  any  proceeding, 
evidence  or  matter  not  designated  by  the  Penal 
^Code  as  part  of  the  record  on  appeal  without 
biU  of  exceptions,  shall  be  by  bill  of  exceptions 
prepared  and  settled  under  either  {  2171  of 
the  Penal  Code  or  this  act,  as  the  one  or  the 
other  may  be  appropriate;  thus  (for  example) 
the  following  mentioned  papers  and  matters 
must  be  included  in  such  a  bill  if  the  party  ag- 
grieved would  have  them  reviewed;  Motions 
to  set  aside  an  indictment  or  information,  with 
tbe  matter  in  support  thereof  not  otherwise 
appearing  of  record;  demurrers  to  indictments 
or  information,"  etc. 

The  statute  Is  mandatory;   Its  terms  too 
plain  to  be  open  to  controversy.    If,  In    a 
case  of  this  character,  the  state  would  haTe 
the  trial  court's  ruling  upon  the  demurrer 
reviewed,  it  must  present  the  information, 
with  the  demurrer  and  ruling  in  a  bill   of 
exceptions  duly  settled  and  allowed.    These 
matters  of  procedure  are  purely  statutory. 
Our  (Constitution    (section   15,   art.   8)    de- 
clares that  writs  of  error  and  appeals  sball 
be  allowed  from  the  dedsions  of  tbe  district 
courts  to   the   Supreme   Court   under   sncli 
regulations  as  may  be  prescribed  by   leLvr. 
Since  a  bill  of  exceptions  was  not  settled 
and  the  time  within  which  such  a  bill  migtit 
be  presented  has  long  since   expired,    tbls 
court  is  without  authority  to  consider    tbe 
appeal. 

The  appeal  is  therefore  dismissed. 

Dismissed. 

BRANTLY,  C.  J.,  and  HUBLT  and  MAT- 
THEWS, JJ.,  concur. 
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HINZEMAN  et  al.  v.  CITY  OF  DEER 
LODGE  et  al.    (No.  4633.) 

(Supreme  Conrt  of  Montana.    Oct  18,  1920.) 

1.  Manlclpal  corporations  «=>293(l)— Resoln- 
tlon  of  Intention  basis  for  street  Improve- 
ment;  "Jnrlsdiotlon." 

The  resolation  of  intention,  in  due  form 
and  properly  adopted,  is  the  fundamental  basis 
on  which  proceedings  to  improve  a  street  must 
stand,  being  the  essential  thing  which  clothes 
the  city  authorities  with  "jurisdiction,"  which 
is  power  to  hear  and  determine. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Juris- 
diction.] 

2.  Municipal  corporations  «=»278 ( 1/2 )— Statu- 
tory mode  must  be  followed  In  making  im- 
provements. 

The  statute  haring  defined  the  measure 
of  the  power  granted  and  the  mode  by  which 
special  improvements  of  city  streets  were  to 
be  made,  such  mode  cannot  be  substantially 
departed  from. 

3.  Municipal  corporations  (S=>293 (4)— Improve- 
ment resolution  not  "passed"  without  ap- 
proval by  mayor. 

A  resolution  of  intention  to  create  a  spe- 
cial improvement  district  was  not  "passed," 
within  the  meaning  of  Laws  1916,  c.  142,  where 
not  signed  by  the  mayor  until  after  publica- 
tion, in  view  of  Bev.  c5odes,  f  3265. 

Appeal  from  District  Conrt,  Powell  Conn- 
ty ;  George  B.  Winston,  Judge. 

Action  by  Henry  Hlnzeman  and  J.  A.  Ker- 
rulsb  against  the  City  of  Deer  Lodge  and 
others.  From  an  order  denying  an  applica- 
tion for  911  Injunction,  plaintiffs  apjpeaL  Be- 
versed. 

S.  P.  Wilson,  of  Dear  Iiodge,  for  appel- 
lants. 

W.  B.  Ketiey,  at  Deer  Ix>dge,  for  respond- 
«nta 


COOPER,  J.  On  Deconber  23,  1919,  the 
city  conncil  of  the  dty  of  Deer  Lodge  adopt- 
ed Besolntion  No.  204,  signifying  Its  inten- 
tion to  create  a  special  Improvement  district 
for  the  purpose  of  paving  Main  street,  un- 
der the  provisions  of  chapter  142  of  the  Ses- 
sion Laws  of  1915.  The  notice  therein  pre- 
scribed appeared  in  the  issue  of  the  Powell 
County  Post  of  January  2,  1920,  published 
and  circulated  In  the  dty  of  Deer  Lodge  and 
elsewhere.  A  protest  in  writing  was  made 
by  a  majority  of  the  property  owners  affect- 
ed, including  the  plaintiffs,  against  the  crea- 
tion of  the  district.  It  was  filed  in  the  office 
of  the  dty  derk  upon  the  19th  day  of  Janu- 
ary, 1920,  and  by  the  dty  council  overruled. 
It  appears  that  the  resolution  of  intention, 
at  the  time  It  was  published,  had  not  been 
and  was  not  signed  by  the  mayor  until  the 
date  on  which  the  protest  was  filed.    The 


(191  P.) 

trial  court  found  that  Resolution  No.  204  was 
legally  passed  and  adopted,  although  the  no- 
tice of  Intention  was  published  prior  to  the 
approval  of  the  resolution  by  the  mayor.  Ap- 
plication for  an  Injunction  was  Instituted 
against  the  mayor  and  council  of  the  dty  in 
the  court  below  to  stop  the  construction  of 
the  improvements,  which  injunction  the  dis- 
trict court  denied.  From  that  order  this  ap- 
peal is  taken. 

The  invalidity  of  the  proceedings  of  the 
dty  council  is  urged  as  the  principal  ground 
of  reversal.  The  mayor  did  not  approve  the 
resolution  of  intention  until  January  19th,  17 
days  after  its  publication.  This  omission  ap- 
pellants contend  Is  Jurisdictional,  rendering 
the  proceedings  insufficient  to  set  the  execu- 
tive machinery  of  the  dty  in  motion,  and  an 
infirmity  invalidating  all  the  subsequent  pro- 
ceedings creating  the  improvement  district 
and  the  making  of  a  contract  for  the  doing 
of  the  work.  If  this  i>oint  Is  well  taken,  the 
order  denying  the  Injunction  must  be  an- 
nulled. 

[1,2]  A  resolution  of  intention,  in  due 
form  and  properly  adopted,  is  the  fundamen- 
tal basis  upon  which  all  further  proceedings 
must  stand.  It  Is  the  essential  thing  which 
clothes  the  dty  authorities  with  Jurisdiction 
to  proceed  widi  the  proposed  Improvements. 
The  very  meaning  of  the  word  "jurisdiction" 
is  power  to  bear  and  determine;  and  if  no 
resolution  of  intention  was  passed,  substan- 
tlally  as  the  statute  requires,  no  power  exist- 
ed in  the  munidpal  authorities  to  let  the  con- 
tract or  take  any  of  the  various  steps  neces- 
sary to  create  a  valid  improvement  district 
This  court  had  occasion  to  deal  with  this 
Important  question  in  the  case  of  Shapard 
v.  City  of  Missoula,  49  Mont  269,  141  Pac. 
644.  There  the  Chief  Justice,  In  a  learned 
and  exhaustive  opinion,  analyzes  the  statute 
and  lays  down  fundamental  prlndples  vitally 
affecting  the  question  here  presented.  In 
that  case  no  resolution  of  intention  at  all 
was  passed  by  the  mayor  and  dty  coundL 
The  proceedings  necessary  to  create  the  dis- 
trict were  enacted,  but  the  antecedent  requi- 
site— the  passage  and  approval  of  the  resolu- 
tion of  intention — was  ignored  altogether. 
It  was  held  that  the  mode  of  exerdslng  the 
power  granted  to  a  municipal  cori)oration 
pointed  out  by  the  statute  must  be  pursued  in 
all  substantial  particulars  before  a  munidpal 
corporation  can  exercise  the  powers  the  stat- 
ute in  express  words  grants.  Concerning  the 
particularity  with  which  the  mandates  of  the 
statute  are  to  be  followed,  the  reasoning  of 
the  Chief  Justice  is  so  pertinent  to  the  pres- 
ent Inquiry  that  we  adopt  the  following  from 
that  opinion: 


"The  statute  having  defined  the  measure  of 
the  power  granted,  and  also  the  mode  by  which 
it  is  to  be  exercised,  the  validity  of  the  action 
of  the  legislative  body  of  the  munidpality  mast 
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be  determined  by  an  answer  to  the  inqniry 
whether  it  has  departed  substantially  from  the 
.  mode  prescribed.  Particularly  is  this  true  when 
it  is  engaged  in  making  street  improvements, 
the  expense  of  which  is  to  be  a  charge  by  as- 
sessment upon  the  property  included  in  a  spe- 
cial improvement  district.  The  power  to  pro- 
ceed at  all  Is  a  restricted  and  qualified  power, 
and  may  be  exercised  only  npon  the  terms 
granted.  The  law  on  the  subject  is  well  set- 
tled, so  well,  indeed,  that  no  iuunidpal  officer 
should  be  ignorant  of  it,  or  fall  to  understand 
that  a  special  improvement  district  cannot  be 
created  without  observance  of  every  require- 
ment of  the  statute  on  the  subject  The  reso- 
lution of  intention  is  the  primary  step  to  be 
taken  in  every  Instance.  It  is  the  basis  of 
the  whole  proceeding.  It,  with  a  notice  of  its 
adoption,  is  a  condition  precedent;  nothing 
may  be  substituted  in  its  place,  and,  though 
the  proceedings  may  in  all  other  respects  con- 
form to  the  requirements  of  the  statute,  the 
omission  of  it  is  fatal  and  renders  all  the  sub- 
sequent proceedings  nugatory.  Page  &  Jones 
on  Taxation,  |{  777,  830;  McQuUlin  on  Munici- 
pal Corporations,  {{  1848,  1849;  28  Cyc.  97S: 
San  Jose  Imp.  Co.  v.  Auzerais,  106  Cal.  498, 
89  Pac  869;  Sadler  ▼.  City  of  Helena,  40  Mont. 
128,  127  Pac.  4S4.  To  hold  that  a  resolution 
creating  a  district  in  limine,  though  notice  of 
it  is  given,  is  a  compliance  with  the  statute, 
would  be  equivalent  to  a  holding  that  the  Leg- 
islature did  not  mean  what  it  said,  and  intend- 
ed the  municipality  to  wholly  disregard  the 
prescribed  procedure  and  proceed  by  any  mode 
'it  may  deem  advisable.  Nor  is  the  proceeding 
aided  in  any  way  1^  the  faiiare  of  any  property 
owner  to  file  with  the  derk  his  written  objec- 
tion to  the  regularity  of  the  proceedings,  within 
60  days  after  the  letting  of  the  contract  The 
conclusive  presumption  of  waiver,  declared  in 
section  13  of  the  act  is  predicated  upon  the 
passage  of  the  resolution  of  intention  and  the 
publication  of  the  required  notice  as  a  condition 
precedent;  and,  though  the  section  may  be  re- 
fcarded  as  having  a  curative  purpose  and  may 
accomplish  this  purpose  so  far  as  regards  other 
irregularities  in  the  proceedings,  it  cannot  sup- 
ply jurisdiction  when  it  has  not  been  acquired 
by  observance  of  the  antecedent  steps  neces- 
sary to  acquire  it  Page  &  Jones  on  Taxation, 
5  981;  Comstock  v.  City  of  Eagle  Grove,  133 
Iowa,  889,  111  N.  W.  61:  Smith  t.  aty  of 
Bnftalo.  160  N.  Y.  427,  64  N.  B.  62." 

Mr.  Justice  Holloway,  in  the  later  case  ot 
Jolmson  T.  City  of  Hardin,  66  Mont  674,  179 
Pac.  824,  further  emphasizes  the  necessity  of 
a  sntMtantial  adherence  to  the  reauirements 
of  the  statute  as  follows: 

"These  proceedings  have  for  their  ultimate 
purpose  the  subjection  of  the  property  within 
the  district  to  taxation  to  bear  the  cost  of  the 
improvements.  They  are  in  invitum,  and  in 
recognition  of  these  facts  the  Legislature  has 
provided  a  complete,  but  direct,  plan  of  pro- 
cedure, designed  to  protect  property  from  con- 
fiscation and  at  the  same  time  permit  beneficial 
improvements. to  be  made.  It  has  provided  for 
notice  to  the  property  holder,  and  an  opportuni- 
ty for  him  to  be  heard  before  the  proposed  dis- 
trict is  created,  and  it  has  constituted  the  city 
council  a  special  tribunal  to  conduct  the  hear- 
ing.   This  tribunal  is  clothed  with  limited  pow- 


ers only,  and  no  presumption  In  favor  of  its 
jurisdiction  will  be  indulged.  The  statute  meas- 
ures its  authority  and  compliance  with  the 
terms  of  the  statute  is  a  condition  precedent 
to  its  right  to  act  State  ex  rel.  Qninttn  v. 
Edwards,  40  Mont  287,  20  Ann.  Cas.  239,  106 
Pac.  695.  The  notice  is  the  process  by  which 
the  council  brings  the  interested  property 
owner-  before  it  and  service  of  the  process  is 
indispensable  unless  service  is  waived.  David- 
son V.  Clark,  7  Mont  100,  114  Pac.  663.  Serv- 
ice is  made  by  publishing  a  notice  containing 
the  matters  enumerated  in  section  8  above, 
and  by  mailing  to  every  property  owner  affect- 
ed, a  copy  of  the  notice  as  published.  Onie  pur- 
pose of  serving  the  notice  is  (1)  to  apprise  the 
property  owner  that  hU  property  is  within  the 
proposed,  district  and  liaUe  to  assessment  if 
the  district  is  finally  created;  (2)  to  inform 
tiim  of  the  general  character  of  the  conten>- 
plated  improvements  and  the  probable  cost 
of  the  same;  and  (S)  to  advise  him  of  the 
time  when  and  place  where  he  may  be  beard." 

And  again: 

"The  statutes  above  not  only  qualify  and  lim- 
it the  powers  which  the  city  council  may  ex- 
ercise, but  they  define  with  particniarity  the 
mode  in  which  the  restricted  authority  may  be 
used,  and  compliance  with  their  provisions  is 
the  sine  qua  non  to  the  creation  of  a  special 
improvement  district  for  making  improvements 
the  expense  of  which  is  to  be  a  charge  against 
the  property  included.  Shapard  T.  City  of 
Missoula,  above;  Cooper  v.  City  of  Bozeman, 
54  Mont  277,  169  Pac.  801.  The  statutes  de- 
fine the  contents  of  the  notice  and  the  man- 
ner of  service,  and  declare  that  the  giving  of 
this  notice  Is  one  of  the  steps  necessary  to  be 
taken  before  the  city  council  Is  clothed  with 
jurisdiction  to  order  the  work  done,  and  no  ar- 
gument, however  spedous,  can  excuse  a  fiul- 
ure  to  observe  their  mandates." 

[3]  We  come  na<w  to  the  qnestion  npon 
which  the  appeal  turns,  viz.:  Was  the  reso- 
lution "passed"  within  the  meaning  of  the 
statute,  without  its  approval  by  the  mayor? 
The  solution  of  this  question  depends  upon 
whether  the  mayor  is  such  an  integral  part 
of  the  law-making  power  of  the  city  council 
as  to  make  Ids  concurrence  in  legislatire  ac- 
tion essential  to  the  validity  of  the  resolution 
of  intention.  To  determine  this  question  re- 
sort must  be  Iiad  to  the  general  statutes  pre- 
scribing the  conditions  to  be  observed  before 
the  official  acts  of  the  city  government  can 
be  said  to  be  valid.  Section  3266  of  the  Re- 
vised Codes  reads  as  follows: 

"Ail  ordinances,  by-laws  and  resolutions  must 
be  passed  by  the  council  and  approved  by  the 
mayor,  or  the  person  acting  in  his  stead,  and 
luist  be  recorded  in  a  book  kept  by  the  derk 
called  'the  Ordinance  Booli,'  uud  numbered  in 
the  order  in  which  they  are  passed,  and  take 
effect  from  and  after  their  passage,  except  as 
otherwise  oidered,  and  no  ordinance  shall  be 
passed  containing  more  than  one  subject  which 
shall  be  clearly  expressed  in  its  tiUe,  except 
ordinances  for  the  codification  and  revision  of 
ordinances." 
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This  language  la  broad  eaongh  to  make  the 
ai^roTal  by  the  mayor  of  "all  ordinances,  by- 
laws and  resolutions"  Indispensable  to  their 
validity ;  and,  so  far  as  our  examination  dis- 
closes, none  of  the  later  statutes  have  qnall- 
fled  the  plain  mandate  of  sectlcHi  826S  In  that 
respect  This  view  is  fortified  by  the  last 
legislative  expression  on  the  subject  of  mu- 
nicipal Improvements,  found  In  chapter  142, 
Laws  of  1915.  By  section  9  of  that  act,  not- 
withstanding the  failure  of  any  city  or  town 
coimcll,  in  creating,  or  attempting  to  create, 
special  Improvement  districts,  to  proceed  in 
the  manner  required  by  chapter  89  of  the 
Acts  of  the  Thirteenth  Legislative  Assembly 
(Laws  1913),  validity  is  given  to  "all  special 
Improvement  districts"  created  or  attempted 
to  be  created  since  March  14, 1913: 

"Provided,  however,  that  a  resolution  of  in- 
tention to  create,  or  a  resolation  creating  or 
attempting  to  create  any  such  district,  was  duly 
and  properly  passed  and  adopted  by  the  city  or 
town  council  of  any  such  city  or  town,  and  ap- 
proved by  the  mayor  thereof,  prior  to  giving 
notice  thereof." 

It  is  significant  tliat,  20  years  after  the 
enactment  of  a  general  law  specifying  the 
partlcniars  to  be  observed  In  the  passage  of 
munidiMl  legislation  and  the  manner  in 
wblch  the  record  should  speak  in  those  mat- 
ters, the  legislative  assembly  saw  fit,  uy  pro- 
viso in  a  statute  Intended  to  validate  all  dty 
and  town  improvements  made  since  191S,  to 
reiterate  necessity  for  the  oonenrrent  ezeea- 
tive  act  of  approval  by  the  mayor  before  any 
ordinance,  by-law,  or  resolution  oonld  effect 
a.  core  in  proceedings  of  this  character. 
Tbls  must  be  htid  to  negative  the  thought 
mat  so  important  a  stq>  in  the  Jurisdiction- 
al Gtmdltlons  precedent  can  be  omitted. 

Publlcatlm  of  the  notice  of  resolution  of 
Intention  in  question  before  executive  appiov- 
al  by  the  mayor  was  therefore  premature^ 
amounted  to  no  publication  at  all,  and  ren- 
ders void  all  proceedings  subsequent  thereto. 
From  this  it  follows  that  the  refusal  of  the 
trial  court  to  grant  the  injunction  was  re- 
versible erm.    The  order  is  reversed. 

Reversed. 

BBANTLT,  a  3^  and  HURLX,  J.,  concur. 


<5S  Mont  447) 

SCHUMACHER  v.  MURRAY  HOSPITAL 
et  al.    (No.  4158.) 

^Supreme  Court  of  Montana.   Nov.  8,  1920.) 

I.  Trial  9=9256(1)— Defendants  desiring  more 

oomplete  instruetlon  under  duty  to  tender  one. 

Had   defendants   desired  a  more  complete 

Instraction  than  tliat   given  by  the  court,  it 

was  their- dut7  to  tender  one. 


2.  Evldenoe  •=>556— Statements  from  medical 
text-books  Improperly  Ineludsd  in  questions 
to  medical  axpwU. 

In  an  action  against  a  hospital  and  doctors 
for  a  death  from  claimed  improper  treatment, 
plaintiff's  counsel,  examining  physicians  tes- 
tifying in  his  behalf,  m  framing  certain  ques- 
tions, was  improperiy  permitted  to  include 
therein  statements  from  text-books  on  medical 
subjects. 

3.  Physician's  and  surgeons  4=» 1 8(10)— De- 
fendant hospital  and  physicians  entitled  to 
Instruction  relative  to  taking  of  X-ray  pic- 
tures. 

In  an  action  against  a  hospital  abd  phy- 
sicians for  death  caused  by  claimed  improper 
treatment  of  a  fractured  bip,  defendants  held 
entitled  to  their  requested  iDstruction  that  tlie 
jury  could  not  consider  any  reference  to  the 
failure  of  defendants  to  take  an  X-ray  picture 
of  decedent's  hip  unless  plaintiff  had  proved 
that  it  was  usual  and  customary  under  the  cir- 
cumstances for  ordinarily  skillful  and  careful 
physicians  to  take  such  a  photograph. 

4.  Appeal  and  error  «=»232(3)— Grounds  ot 
objection  to  Instmotien  not  made  below  will 
be  disregarded. 

Grounds  of  objection  to  an  instruction  not 
contained  in  those  made  at  the  settlement  of 
the  instructions  wHl  be  disregarded  on  appeal. 

5.  Trial  4=3250— I nitruotlon  unsupported  by 
plea  and  evldsnoe  of  eontrlbatory  nsgllgenee 
properly  refnsed. 

In  an  aoUon  agaiast  hospital  and  doctors 
for  death  canned  by  claimed  negligence  in  txeat- 
ment  of  a  fractured  hip,  defendants'  requested 
instruction  that,  if  the  patient  bad  refused  to 
adopt  .the  remedies  or  comply  with  the  direc- 
tions of  defendants,  and  this  proximately  con- 
tributed to  his  death,  there  could  be  no  recov- 
ery, held  properly  refused  in  the  absence  of 
plea  and  evidence  of  such  contributory  negli- 
gence. 

6.  Trial  18=9253(9)— Instruetlon  that  duo  ears 
was  to  be  determined  on  expert  testimony  er. 
roneous  as  taking  evldenoe  from  Jury. 

In  aa  action  against  a  hospital  and  physi- 
cians for  a  death  claimed  to  have  been  caused 
by  negligence  in  treating  a  fractured  hip,  de- 
fendants' requested  instruction  that  the  question 
of  reasonable  and  ordinary  care  and  skill  in 
treatment  is  one  to  be  determined  from  the  ex- 
pert testimony  of  physicians  and  surgeons,  etc., 
held  properly  refused  as  taking  from  the  Jury 
consideration  of  the  evidence  of  lay  witnesses, 
etc. 

7.  Evidence  9s>572— Instruction  on  weight  of 
expert  medical  testimony  In  accord  with  rule. 

In  an  action  against  hospital  and  pliysicians 
for  a  death  caused  by  claimed  negligent  treat- 
ment of  a  fractured  hip,  defendants'  requested 
instruction  that  expert  evidence  is  entitled  to 
importance  only  when  fairly  given  by  one  prop- 
erly accredited  by  bis  experience  and  study 
was  in  accord  with  the  rule  pertaining  to  expert 
testimony. 
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8.  Appeal  aad  error  «=»882  (9)— Defendants 
who  brought  forth  evidence  In  oolloqny  with 
plaintiff's  witness  oannot  complain. 

Defendants,  baring  bronght  forth  evidence 
in  colloquy  with  plaintiff  witness  on  a  matter 
not  touched  upon  in  bis  direct  examination, 
are  in  no  position  to  complain  because  tbe 
trial  court  refused  to  strike  it  out. 

9.  Physicians  and  surgeons  «=3l4(l)— Physl- 
olan  need  only  exercise  best  Judgment,  and 
not  liable  for  Incorrect  diagnosis. 

A  physician  is  not  liable  as  for  negligence 
in  treatment  merely  on  account  of  errors  of 
judgment  resulting  in  incorrect  diagnosis  nor 
because  other  physicians  might  have  adopted 
other  methods;  if  the  method  adopted  has  sub- 
stantial medical  support,  it  is  sufficient,  and 
where  there  48  a  difference  of  opinion  a  physi- 
cian may  exercise  his  own  best  judgment,  in- 
correct diagnosis  of  itself  being  insufficient  to 
establish  liability. 

Brantly,  C.  J.,  and  Holloway,  J.,  dissenting 
in  part. 

Appeal  from  District  Court,  Silver  Bow 
County;  John  B.  McCIeman,  Judge. 

Action  by  H.  3.  Scbumacher,  as  adminis- 
trator of  tbe  estate  of  Edson  Carrier,  de- 
ceased, against  tbe  Murray  Hospital,  a  cor- 
poration. Dr.  T.  J.  Murray,  and  otbers. 
From  Judgment  for  plaintiff  and  an  order 
denying  tbeir  motion  for  new  trial,  defend- 
ants appeal.  Judgment  and  order  reversed, 
and  cause  remanded  for  new  triaL 

T.  J.  Walker,  James  E.  Murray,  and  Krem- 
er,  Sanders  &  Eremer,  all  of  Bntte,  for  ap- 
pellants. 

A.  A.  Gromd,  of  Hdena,  Lonia  E.  Haven, 
of  Hardin,  and  Maury,  Wheeler  &  Melzner, 
of  Butte,  for  respondent 

HTTRLX,  J.  Tbls  is  an  action  brought  by 
the  administrator  of  tbe  estate  of  Edson 
Currier,  deceased,  for  alleged  malpractice 
growing  out  of  the  treatment  of  said  Cur- 
rier, following  injuries  which  he  had  received 
in  an  accident 

Currier  was  employed  by  tbe  Anaconda 
Copper  Mining  Company  at  the  West  Colusa 
mine  in  Silver  Bow  county  on  the  29th  day 
of  December,  1913,  and  for  some  time  prior 
thereto,  on  wblcb  date  be  was  Injured,  sus- 
taining an  impacted  fracture  of  the  right 
hip  joint  or  neck  of  the  femur,  accompanied 
with  a  dislocation  of  the  hip  Joint  while  in 
the  discharge  of  his  duties.  Tbe  Murray 
Hospital,  under  a  contract  between  it  and 
the  mining  company  for  the  benefit  of  Its 
employees,  was  obliged  to  furnish  surgical 
and  medical  care,  treatment,  and  attention 
to  the  employees  of  said  mining  company, 
for  which  service  the  employees,  including 
Currier,  had  paid  a  stated  sum  per  month 
during  the  time  of  their  employment  After 
receiving  the  injuries  referred  to,  and  under 
the  terms  of  said  contract.  Currier  was  tak- 


en to  the  hospital  and  placed  under  the  care 
of  the  hospital  and  its  physicians,  among 
whom  are  the  defendants  above  named.  The 
evidence  discloses  that,  after  Currier  was 
taken  to  the  hospital,  his  hip  was  examined 
by  Its  employees,  who  diagnosed  his  injury 
as  a  dislocation  of  the  hip  joint;  and  it  is 
alleged  In  the  complaint  that  tbe  defendants 
treated  bis  Injuries  as  a  dislocation  for  a 
period  of  about  50  days,  during  all  of  which 
time  it  Is  alleged  that  Currier  was  suffering 
from  an  impacted  fracture  of  the  hip  Joint 
rather  than  a  dislocation,  and  that  the  de- 
fendants carelessly  and  negligently  failed  to 
treat  the  said  fracture  as  such  until  about 
50  days  after  Currier  received  the  same,  and 
carelessly  and  negligently  failed  to  properly 
treat  the  said  fracture  at  any  time  or  at 
alL  It  Is  further  alleged  that  the  defendants 
at  all  times  in  the  complaint  mentioned  had 
at  their  disposal  an  X-ray  apparatus  for 
making  examinations,  but  that  they  care- 
lessly, negligently,  and  unskillfully  failed  to 
properly  diagnose  the  said  fracture  by  tbe 
means  at  their  disposal,  including  said  X-ray 
apparatus,  and  likewise  failed  to  give  to  said 
hip  the  continued  treatment  which  the  same 
needed  and  required,  and  that  by  reason 
thereof  Currier  suffered  great  physical  pain 
and  mental  anguish,  and  that  an  abscess 
developed  on  his  hip,  causing  an  infection 
which  later  caused  bis  death. 

At  the  close  of  the  case  defendants  moved 
the  court  for  a  nonsuit  upon  tbe  ground 
that  the  evidence  was  insufficient  to  Justify 
a  verdict  in  favor  of  plaintiff.  The  motion 
was  granted  as  to  defendant  T.  J.  Murray, 
but  denied  as  to  the  remaining  defoidanta^ 
Plaintiff  had  verdict  From  the  Judgment 
thereon,  and  from  an  order  denying  a  motion 
for  a  new  trial,  the  defendants  ap];>ealed. 

There  was  testimony  on  the  part  of  tha 
plaintiff  that  Carrier,  when  brought  to  the 
hospital,  was  suffering  from  wounds  upon 
his  head  and  also  from  injuries  to  his  hip  ; 
that  because  of  the  severity  of  the  shock 
sustained,  it  was  deemed  Inadvisable  to  at- 
tempt to  put  him  under  an  anesthetic  Just 
then.  His  head  wounds  were  dressed,  and 
provision  was  made  for  keeping  the  patient 
at  rest  until  the  shodc  condition  had  sub- 
sided. Upon  tbe  following  day  the  patient 
was  removed  to  the  operating  room,  placed 
under  an  anesthetic,  and  his  head  wounds 
further  dressed  and  cared  for.  The  physi- 
cians In  charge  examined  the  injury  to  the 
hip,  and  testified  that  all  the  conditions  were 
typical  of  an  ordinary  posterior  dislocation. 

There  is  given  in  considerable  detail  tlie 
steps  taken  by  them  in  handling,  reducing, 
and  treating  the  dislocation;  that  measure- 
ments were  taken  of  Currier's  limbs;  tbat 
no  shortening  of  the  limb  existed,  etc. ;  tbat 
the  leg  was  firm  and  rigid ;  that  no  evidence 
of  a  fracture  was  discovered  by  them ;   and 
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that  there  was  nothing  to  Indicate  such 
fracture.  The  patient  was  then  removed  to 
hla  room.  On  the  thirteenth  day  the  physi- 
cians In  charge  told  the  nurae  to  have  the 
patient  sit  up  In  bed,  and  with  the  aid  of 
pillows  and  other  supports  he  was  propped 
up  In  bed,  and  this  was  done  each  day  fol- 
lowing. Later  one  of  the  physicians  (Dr. 
Blake)  told  Currier  he  should  get  up  and 
move  around  on  crutches.  Dr.  Blake  brought 
him  crutches,  and,  with  the  assistance  of  the 
doctor  and  of  Mrs.  Currier  and  a  nurse,  he 
got  out  of  bed.  Mrs.  Currier  testified  that 
he  was  directed  by  the  doctor  to  place  his 
foot  upon  the  floor  and  put  his  weight  there- 
on and  to  walk  around  on  the  crutches, 
which  he  did  thereafter  every  day,  spending 
part  of  the  time  eacb  day  In  a  wheeled  chair, 
until  he  was  later  operated  upon.  The  testi- 
mmiy  of  Mrs.  Currier  as  to  the  first  occasion 
when  he  nsea  the  crutches  Is  that  this  oc- 
curred about  the  twenty-second  or  twenty- 
third  day  after  he  came  to  the  hospltaL 
There  is  also  testimony  by  Mrs.  Currier  that 
deceased  complained  of  Intense  pain  when 
propped  up  In  bed  and  In  getting  out  of  bed 
and  moving  around.  On  the  thirty-sixth  day 
an  X-ray  picture  of  the  hip  was  taken, 
which  disclosed  that  Currier  had  an  impact- 
ed fracture  of  the  neck  of  the  femur.  After 
the  discovery  of  this  fracture  no  change  was 
made  in  the  treatment,  and  Currier  continu- 
ed to  get  up  and  move  around  the  room  at 
the  request  of  the  doctor  In  charge.  On 
or  about  the  fifty-second  day,  his  leg  being 
then  swollen,  he  was  taken  to  the  operating 
room,  and  an  incision  made  In  his  perineum, 
in  which  was  found  a  considerable  quantity 
of  pus.  Upon  the  following  day  another 
operation  was  performed  and  more  pus  re- 
moved. Mrs.  Currier  testified  that  at  the 
time  one  of  the  physicians  conducting  the 
<q;>eratlon  said,  "That  Is  where  the  trouble  Is 
coming  from."  Some  time  thereafter  (as 
testified  by  Mrs.  Currier,  about  2  to  2% 
weeks)  the  doctors  opened  the  incision  and 
then  found  that  the  bone  was  honeycombed 
aud  br<*en,  when  the  physicians  cut  away 
the  decayed  portions.  She  testified  that  one 
of  the  operators  then  said,  "That  was  the 
seat  of  the  trouble."  No  splints  or  supports 
were  placed  upon  the  Up  at  any  time,  though 
the  wounds  caused  by  the  operation  were 
dressed  and  bandaged.  On  or  about  the 
eighty-fourth  day  Currier  died,  ooncededly 
from  septic  poisoning. 

It  is  conceded  by  practically  all  of  the 
physicians,  whether  testifying  for  the  plain- 
tiff or  the  defendants,  that  an  impacted 
fracture  of  the  neck  of  the  femur  presents 
unusual  difficulties  In  treatment  and  diagno- 
sis, and  that  such  an  injury  is  of  a  very 
serious  nature  to  the  patient. 

There  is  also  testimony  to  the  efTect  that 
Currier  was  snfTering  from  stricture  of  the 
urethra.    One  of  the  physicians  testified  that 


Currier,  shortly  after  coming  to  the  Jiospltal, 
informed  him  that  he  was  suffering  from  the 
effects  of  gonorrhea,  contracted  some  con- 
siderable time  previously,  and  that  he  did 
not  want  the  fact  disclosed  to  his  wife,  and 
that  It  was  not  made  known  to  her.  For 
some  days,  to  permit  urination,  he  was 
catheterlzed.  After  his  death  an  autopsy 
was  held,  when,  In  addition  to  the  Impacted 
fracture,  the  honeycombed  condition  of  the 
bone,  and  a  purulent  condition  in  the  hip, 
a  slight  amount  of  pus  was  found  In  the 
pole  of  the  right  kidney,  about  a  dram  in 
quantity.  Otherwise  his  Internal  organs 
were  found  to  be  normal. 

It  Is  contended  by  the  defendants  that  the 
septic  condition  which  caused  his  death  was 
because  of  the  gonorrhea  and  stricture,  and 
that,  when  Injured  by  the  accident,  the 
germs  passed  through. the  lymphatic  system 
and  found  lodgment  in  the  hip,  the  spot  of 
weakest  resistance  In  his  system,  and  that 
the  purulent  condition  of  the  hip  was  In  no 
wise  caused  by  lack  of  care,  nor  could  It 
have  been  prevented  by  the  exercise  of  care 
and  treatment.  There  is  testimony  as  to 
the  treatment  given  him  for  the  stricture. 
Mrs.  Currier  denies  that  he  suffered  from 
gonorrhea,  and  testified  that  for  about  18 
years  prior  to  the  accident  she  had  been  his 
wife,  during  which  time  they. bad  sustained 
the  usual  relations  of  husband  and  wife,  and 
that  she  had  never  contracted  the  disease. 
There  is  also  medical  testimony  that,  had  he 
suffered  from  gonorrhea,  she  would  have 
been  likely  to  contract  the  same.  Special 
interrc^atories  were  submitted  to  the  Jury 
as  to  whether  Currier  was  suffertog  frcHn 
stricture  or  gonorrhea,  and  as  to  whether  the 
septic  condition  was  caused  by  such  afiSic- 
tlons.  Upon  these  the  Jury  found  In  the 
negative. 

[1]  Appellants'  first  specification  Is  based 
upon  the  court's  statement  of  the  issues  In 
Its  Instructions  to  the  Jury.  We  think  the 
statement  was  suflBcient  However,  had  de- 
fendants desired  a  more  complete  Instruc- 
tion, it  was  their  duty  to  tender  one. 

[2]  Plain tifTs  counsel,  in  examining  phy- 
sidans  testifying  in  bis  behalf.  In  framing 
certain  .questions.  Included  therein  state- 
ments from  text-books  on  medical  subjects. 
This  was  objected  to  by  defendants,  and 
they  now  contend  that  such  rulings  con- 
stituted reversible  error. 

Experts  are  permitted  to  give  their  con- 
clusions because  of  their  presumed  knowl- 
edge of  subjects  with  which  the  ordinary 
layman  or  Juror  Is  not  conversant  These 
opinions  may  be  the  result  of  their  actual 
experience,  or  because  of  theoretical  knowl- 
edge based  upon  special  study  of  the  subject 
The  testimony  given  by  them  Is  necessarily 
In  the  nature  of  a  conclusion  In  most  In- 
stances, and  likewise  Is  largely  in  the  nature 
of  hearsay.     For   a  witness  whose   fitness 
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la  thus  determined  to  be  permitted  upon  his 
direct  examination  to  merely  state  that  he 
ag^rees  with  the  text  of  a  certain  writer  la 
In  effect  to  permit  the  reception  in  evidence 
not  only  of  the  expert's  opinion,  but  like- 
wise to  permit  the  unsworn  statement  of 
another  to  go  to  the  jury  without  opiMirtu- 
nlty  for  cross-examination.  It  is  permis- 
sible, and  perhaps  necessary  and  advisable 
in  most  Instances,  for  the  expert  to  state 
his  experience,  knowledge,  and  other  quail- 
flcations,  even  stating  the  source  of  bis 
knowledge;  but  we  are  not  inclined  to  ex- 
tend the  rule  to  permit  the  introduction  of 
statements  of  text-writers  upon  medical  sub- 
jects as  part  of  the  direct  evidence.  There 
is  a  clear  distinction  between  so  doing,  and 
the  rule  announced  by  this  court  in  £?merson 
V.  Butte  Electric  Ry.  Co.,  46  Mont.  454,  129 
Pac.  319,  and  State  v.  Penna,  35  Mont.  535, 
90  Pac.  787.  See  2  Encyclopedia  of  Evidence, 
589  et  seq. ;  City  of  Bloomington  t.  Shrock. 
110  111.  219,  61  Am.  Rep.  678 ;  In  re  Mason, 
60  Hun,  46, 14  N.  X.  Supp,  434 ;  Pahl  v.  Troy 
City  Ry.  Co.,  81  App.  Div.  808,  81  N.  X.  Snpp. 
46;  Elliott  V.  Ferguson,  87  Tex.  Civ.  App. 
40,  83  S.  W.  66. 

[S]  Error  la  also  assigned  because  plaln- 
tifTs  counsel  was  permitted  to  inquire  of 
witnesses  whether,  If  an  X-ray  had  been 
takoi  of  the  Injured  limb  when  Currier  was 
brought  to  the  hospital,  the  fracture  would 
have  been  discovered,  and  also  to  the  refusal 
of  the  court  to  instruct  the  Jury  as  follows: 

"Xou  are  instructed  that  you  cannot  consider 
any  of  the  testimony  in  this  case  with  refer- 
ence to  the  failure  of  the  defendants  to  take 
an  X-ray  picture  of  the  hip  of  the  deceased  un- 
less from  the  evidence  you  And  that  the  plain- 
tiff has  proved  by  a  preponderance  of  the  evi- 
dence that  it  was  usual  and  cnstomary  under 
like  circumstances  to  take  an  X-ray  photo- 
graph, and  that  ordinarily  skillfnl  and  careful 
physicians  and  surgeons  under  similar  circum- 
stances would  have  done  -  so.  Proof  of  the 
failure  of  the  defendants  to  take  an  X-ray 
photograph  of  the  hip  of  the  deceased  by  itself 
is  not  evidence  of  negligence  on  their  part." 

Currier  was  entitled  to  an  ordinarily  care- 
ful and  thorough  examination,  such  as  the 
ciicnmstances,  the  condition  of  the  patient, 
and  the  physician's  optwrtunltles  for  exam- 
ination permitted  and  demanded.  30  Cyc. 
1575 ;  Burke  v.  Foster,  114  Ky.  20,  69  S.  W. 
1096,  59  L.  R.  A.  277,  Ann.  Cas.  304.  In 
Stevenson  v.  Gelsthorpe,  10  Mont.  563,  27 
Pa&  404,  this  court  said: 

"The  physician  is  under  an  implied  obligation, 
when  he  undertakes  to  treat  diseases  or  in- 
juries, to  bring  to  his  aid  such  obtainable  rem- 
edies and  appliances  as  discovery  and  experi- 
ence have  found  to  be  the  most  appropriate  and 
beneficial  in  aiding  recovery.  But  in  some 
cases  the  best  and  most  appropriate  appliances 
or  remedies  may  be  very  simple  and  common- 
place, and  it  may  be  the  highest  type  of  skill 
which  applies  these  simple  things  to  aid  nature 
in  its  healing  processes." 


It  Is  undisputed  that  defendants  did  not 
use  the  X-ray  until  the  thirty-sixth  day. 
The  physicians  In  effect  say  they  had  no 
reason  to  suspect  the  existence  of  the  frac- 
ture, and  that,  even  if  they  had  discovered 
It  earlier,  there  would  have  been  no  change 
Ui  the  treatment  under  the  conditions  ex- 
isting, and  It  conclusively  appears  that  there 
was  no  change  in  treatment  prior  to  the  dis- 
covery of  symptoms  indicating  pus.  Plaln- 
tlfCs  experts  were  asked  If  the  failure  to 
use  the  X-ray  under  the  conditions  was 
want  of  care.  To  this  question  Dr.  Sullivan 
answered: 

"If,  assuming  that  a  man  had  an  injury  to 
the  hip,  and  having  an  X-ray  machine  at  my 
disposal  if  I  had  any  doubt  whatever  as  to  the 
condition  existing,  I  would  use  the  X-ray." 

Again,  In  answer  to  a  hypothetical  ques- 
tion, he  testified: 

"Well,  I  would  say  in  a  condition  of  that 
kind,  if  the  physician  bad  any  doubt  as  to  the 
diagnosis,  why  I  say  they  didn't  use  the  means 
that  ordinarily  are  used,  having  an  X-ray  to 
find  oat  what  the  diagnosis  was.  But  the 
question  does  not  presuppose  whether  or  not 
there  was  any  question  as  to  the  diagnosis  of 
the  condition;  if  there  was  any  doubt  as  to 
the  injury,  why,  then,  they  should  have  <ised  the 
X-ray  machine,  having  one  at  their  disposal. 
in  my  opinion,  at  that  time." 

Once  more  he  testifled: 

"Well,  assuming  all  those  facta  as  yon  stated, 
and  that  these  two  conditions  did  exist,  and 
that  only  one  of  them  was  found,  I  would  say 
that,  using  ordinary  care,  it  should  have  been 
used,  if  there  was  any  doubt  as  to  the  diag- 
nosis." 

t 

Later  he  said: 

"Well,  if  the  question  was  asked  to  know 
whether  or  not  under  those  conditions  I  would- 
have  used  the  X-ray,  having  one  at  my  disposal, 
why,  I  would  always  use  one  in  my  own  per- 
sonal practice;  I  would  always  use  It  under  a 
condition  of  that  kind  where  I  had  one  at  my 
disposal,  where  an  injury  to  the  hip:  even  it 
I  was  positive  of  the  condition,  I  would  use  it 
to  satisfy  myself.  Of  coarse,  other  doctors 
might  not  do  so,  but  that  is  simply  my  treat- 
ment." 

Dr.  Matthews,  another  witness  for  plaln- 
tur,  testifled: 

"Personally  I  absolutely  refuse  to  treat  frac- 
tures without  an  X-ray  picture." 

He  also  testifled: 

"As  to  the  use  of  the  X-ray  machine  fat  cases 
of  impaction  In  Butte,  in  December,  1913,  and 
the  early  months  of  1914,  I  know  what  my  prac- 
tice in  the  use  of  it  was;  I  don't  know  tbe 
general  practice." 

Deceased  was  entitled  to  a  careful  exam- 
ination. Whether  the  conditions  surroaii<i- 
ing  the  patient  demanded  the  use  of  the 
X-ray,  was  a  question  for  the  Jury.    An  es- 
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have  disclosed  the  fracture.  The  testimony 
was  elldted  with  the  evident  Intent  of  show- 
Ins  that  the  failure  to  use  the  X-ray  was 
want  of  care,  and  to  show  that  Currier  was 
not  given  a  proi)er  examination.  In  view  of 
the  answers  of  the  experts,  as  given  above, 
as  to  the  circumstances  tinder  which  they 
use  the  X-ray,  the  defendants  were  entitled 
to  the  benefit  of  the  instruction.  Whether  or 
not  the  physicians  were  guilty  of  failure  to 
use  reasonable  care  and  diligence  in  dia- 
corering  the  extent  of  Currier's  Injaries  was 
necessarily  Involved  in  the  question  as  to 
whether  he  received  proper  treatment  and 
examination.  The  only  positive  testimony 
as  to  negligence  or  want  of  care  because  of 
the  failure  to  use  the  X-ray,  was  as  given 
above.  The  Instruction  wag  applicable  to 
the  evidence  and  embraced  correct  principles 
of  law. 

The  answers  of  Dr.  Sullivan  and  Dr.  Mat- 
thews do  not  disclose  the  necessity  of  the 
use  of  the  X-ray  except  in  case  of  doubt, 
and  Dr.  Matthews  merely  says  that  he  uses 
it  in  his  own  practice  in  all  cases,  but  does 
not  know  the  practice  of  others  In  that  re- 
gard. Such  testimony  does  not  prove  negli- 
gence nor  want  of  care  or  skill.  Under  any 
oondltlons,  whether  or  not  failure  to  use 
the  X-ray  to  determine  the  nature  and  ex- 
tent of  Currier's  injuries  was  a  question 
to  be  decided  by  the  Jury  and  the  instruc- 
tion should  have  been  given.  Viita  v. 
Donlan,  132  Minn.  128,  155  N.  W.  1080; 
Stevenson  v.  Yates  (Ky.)  208  S.  W.  820.  See, 
also,  Wojciechowshl  v.  Coryell  (Mo.)  217  8. 
W.  638. 

[4]  Appellants  urge  objection  to  instruc- 
tion No.  18  upon  grounds  not  contained  in 
those  made  at  the  settlement  of  the  instruc- 
tions, and  we  therefore  disregard  the  same. 
[C]  Appellants  tendered  an  instruction  to 
the  effect  that  U  Currier,  by  refusing  to 
adopt  the  remedies  or  to  comply  with  di- 
rections of  the  defendants,  proximately  con- 
tributed to  his  death,  there  should  be  no  re- 
covery by  the  plaintiff.  The  court  refused 
to  give  the  Instruction.  There  was  no  plea 
of  contributory  negligence,  and  there  la  only 
evidence  indicating  some  alight  petulance  on 
the  part  of  the  patient  in  refosing  treatment 
by  Dr.  Schwartz  on  one  occasion,  which  the- 
doctor  later  testified  would  not  have  chang- 
ed the  result.  On  the  evening  Currier  was 
bronght  to  the  hospital  he  objected  to  having 
anything  done  to  his  hip.  The  physicians 
testified  that  because  of  his  condition  they 
did  not  feel  it  wise  to  attempt  to  adjust  the 
blp  before  the  next  day.  There  was  there- 
fore nothing  to  Justify  the  giving  of  the  in- 
struction. 

[6, 7}  Appellants  requested    the   court  to 
Instruct  the  Jury: 

"No.  89.  The  court  iDStnicU   the  jury   that 
tbe  question  as  whether  or  not  the  defend- 
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rier  complained  used  that  degree  of  reason- 
able and  ordinary  care  and  glcill  used  by  physi- 
cians and  surgeons  engaged  in  the  same  line 
of  practice  in  simUar  localities  is  a  question 
to  be  determined  from  the  expert  testimony  of 
physicians  and  surgeons,  and  the  jury  must 
base  its  findings  as  to  such  question  upon  tlic 
testimony  submitted  by  tbe  physicians  and  sur- 
geons as  expert  witnesses  herein  relative  there- 
to." 

Also: 

"No.  46.  Ton  are  instructed  that  expert  evi- 
dence is  entitled  to  importance  only  when  fair- 
ly given  by  one  properly  accredited  through 
bis  experience  and  study  in  the  particular 
sdence  upon  an  hypothesis  which  is  true  in 
the  relation  of  its  parts  to  the  whole  case,  wliich 
is  the  subject  of  inquiry;  that  is  to  say,  the 
value  of  the  opinion  of  an  expert  witness  de- 
pends upon  the  tcnowledge,  learning,  and  expe- 
rience of  the  expert  and  upon  the  facts  upon 
which  it  is  based.  Therefore  in  this  case,  if  you 
find  that  the  opinions  expressed  by  any  ex- 
pert testifying  herein  were  given  in  answer  to 
liypothetical  questions  which  were  incomplete 
in  the  presentation  of  the  material  facte  as 
shown  by  tbe  evidence,  you  are.  at  liberty  to 
give  the  testimony  of  such  expert  only-  each 
weight  as  you  believe  it  may  be  entitled  to 
in  view  of  all  of  tbe  established  facts  in  the 
case." 

In  Miller  v.  Toles,  183  Mich.  2S2,  ISO  N.  W. 
118,  L.  R.  A.  1915C,  595,  it  is  said: 

"It  appears  to  be  the  contention  of  the  plain- 
ti£E  that,  having  laid  before  tbe  jury  the  facts 
surrounding  the  injury,  the  sulMequent  treat- 
ment, and  the  ultimate  loss  of  the  limb,  the 
jury,  in  the  absence  of  all  testimony  of  an  ex- 
pert character  tending  to  show  malpractice, 
should  be  permitted  to  draw  inferences  of  neg- 
ligent conduct  on  tbe  part  of  defendant.  'We 
have  had  occasion,  very  recently,  to  pass  apon 
this  identical  question.  In  the  case  of  Far- 
reU  V.  Haze,  15T  Mich.  874.  122  N.  W.  197, 
tbe  following  request  to  charge  was  submitted 
on  behalf  of  the  defendant:  The  question 
whether  the  loss  of  the  plaintiff's  foot  was  at- 
tribntable  to  anyttiing  that  the  plaintiff  claims 
the  defendant  did  or  omitted  to  do  is  a  scien- 
tific question,  which  the  jury  cannot  determine 
for  itadf,  and  can  only  be  answered  by  an  ex- 
pert; and,  inasmuch  as  no  expert  or  ntedicat 
man  or  surgeon  has  stated  that  the  loss  of  the 
foot,  in  his  opinion,  came  from  anything  tbe 
defendant  did  or  omitted  to  do,  therefore  X 
charge  you  that  you  cannot  take  the  loss  of  the 
foot  into  consideration  in  this  case  or  hold  the 
defendant  liable  therefor.'  We  held,  at  page 
392  of  157  Mich.,  at  page  197  of  122  N.  W., 
that  the  proffered  request  should  have  been 
Riven.  Upon  the  same  point  see,  also,  Wood  v. 
Barker,  49  Mich.  205,  13  N.  W.  507;  Mayo  v. 
Wright,  63  Mioh.  32,  29  N.  W.  832;  Spaulding 
V.  Bliss,  S3  Mich.  311,  47  N.  W.  210;  and 
Keifert  v.  Hasley,  149  Mich.  232,  112  N.  W. 
705."      , . 

In  the  above  case,  however,  it  is  apparent 
that  there  was  a  total  lack  of  expert  testi- 
mony. 
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In  Ewlng  y.  Goode  (C.  a)  78  Fed.  442,  In 
the  federal  Circuit  Court  of  Oblo,  Taft, 
Judge,  said: 

"In  many  cases  expert  evideDce,  though  all 
tending  one  way,  is  not  conclasive  upon  the 
court  and  jury,  but  the  latter,  as  men  of  affairs, 
may  draw  their  own  inferences  from  the  facts, 
end  accept  or  reject  the  statements  of  experts; 
but  such  cases  are  where  the  subject  of  discus- 
sion is  on  the  border  line  between  the  domain  of 
general  and  expert  knowledge,  as,  for  instance, 
where  the  value  of  land  is  involved,  or  where 
the  value  of  professional  services  is  in  dis- 
pute. There  the  mode  of  reaching  coodusions 
from  the  facts  when  stated  is  not  so  different 
from  the  inferences  of  common  knowledge  that 
expert  testimony  can  be  anything  more  than  a 
mere  guide.  But  when  a  case  concerns  the 
highly  specialized  art  of  treating  an  eye  for 
cataract,  or  for  the  mysterious  and  dread  dis- 
ease of  glaucoma,  with  respect  to  which  a  lay- 
man can  have  no  knowledge  at  all,  the  court 
and  jury  must  be  dependent  on  expert  evidence. 
There  can  be  no  other  guide,  and,  where  want 
of  skill  or  attention  is  not  liius  shown  by  ex- 
pert evidence  applied  to  the  facts,  there  la 
no  evidence  of  it  proper  to  be  submitted  to  the 
jury.  Again,  when  the  burden  of  proof  is  on 
the  plaintiff  to  show  that  the  injury  was  neg- 
ligently caused  by  defendant,  it  is  not  enough 
to  show  the  injury,  together  with  the  expert 
opinion  that  it  might  have  occurred  from  neg- 
ligence and  many  other  causes.  tSuch  evidence 
has  no  tendency  to  show  that  negligence  did 
cause  the  injury.  When  a  plaintiff  produces 
evidence  that  is  consistent  with  an  hypothesis 
that  the  defendant  is  not  negligent,  and  also 
with  one  that  he  is,  his  proof  tends  to  establish 
neither.  Louisville  &  N.  B.  Co.  v.  East  Ten- 
nessee, V.  &  D.  By.  Co.,  22  U.  8.  App.  105!, 
114,  9  C.  C.  A.  314,  and  60  Fed.  99B;  ElUs 
V.  Bailway  Co.,  L.  B.  9  C.  P.  651." 

See,  also,  Hull  t.  City  of  St  Louis,  138 
Mo.  618,  40  S.  W.  89,  42  L.  B.  A.  753,  In 
which  latter  report  is  a  very  ezhaostlTe  note 
upon  the  subject. 

The  Supreme  Court  of  Iowa,  In  discussing 
this  subject,  said: 

"These  questions  are  to  be  determined,  of 
course,  in  the  light  of  expert  evidence  as  to 
what  a  reasonably  judicious  and  careful  phy- 
sician would  do  under  like  drcumstences;  -but 
it  was  for  the  jury  to  say  whether,  in  the  light 
of  the  expert  evidence,  the  plaintiff  did  exer- 
cise the  care,  skill,  and  judgment  required. 
[Citing  authorities.]"  Kline  v.  Nicholson, 
151  Iowa,  710,  130  N.  W.  722. 

In  the  earlier  case,  of  Ball  v.  Skinner,  134 
Iowa,  298,  111  N.  W.  1022,  the  same  court 
held: 

"A  study  of  the  precedents  will  develop  some 
confusion  in  the  statement  of  rules  governing 
the  weight  and  effect  to  be  given  expert  testi- 
mony; but  the  reasonable  rule,  applicable  at 
least  to  the  great  majority  of  cases,  would  seem 
to  he  that  expert  testimony  is  to  be  given  con- 
sideration like  all  other  testimony  which  the 
court  allows  to  go  to  the  Jury,  and  accorded 
such  weight  as,  in  view  of  all  the  evidence  of 
every  kind  and  nature  and  its  reasonableness 
and  the  apparent  candor  and   competency  of 


the  witnesses,  in  fairness  demand.  See  note 
to  Hull  V.  St.  Louis,  42  L.  B.  A.  763,  138  Mo. 
618,  40  S.  W.  89.  All  this  is  but  another  way 
of  stating  the  elementary  doctrine  that  the  jury 
is  to  give  the  evidence,  and  all  of  it,  full  and 
fair  consideration,  and  therefrom  draw  the  con- 
clusion which  the  judgments  and  consciences 
of  the  jurors  approve  as  just  and  right." 

The  case  of  Sheldon  r.  Wright,  80  Vt  208, 
67  Atl.  807,  dealt  with  a  request  for  instruc- 
tions somewhat  similar  to  tnstmctlon  No. 
39,  quoted  above.  In  discussing  the  same 
the  court  said: 

"By  several  requests  the  defendant  asked  the 
court  to  charge,  in  substance,  that  in  passing 
on  the  treatment  he  had  given  the  plaintiff's 
leg  the  jury  must  consider  only  the  expert  evi- 
dence, the  defendant's  own  testimony,  and  what- 
ever admissions  or  declarations  he  had  made. 
These  requests  were  refused,  and  rightly.  In 
determining  the  facts  about  the  previous  con- 
dition of  the  leg,  about  the  injury,  and  about 
the  operation  and  the  subsequent  treatment, 
the  testimony  of  various  nonexpert  witnesses 
was  for  consideration,  as  well  as  the  testimony 
and  admissions  of  the  defendant.  The  plaintiff 
himself  appears  to  have  testified  to  a  great 
variety  of  facts  relevant  to  the  treatment.  The 
form  of  these  requests  was  varied,  but  all 
were  fallacious.  The  expert  testimony  would 
have  been  of  no  concrete  value  without  a  de- 
termination of  facts  which  were  to  be  deter- 
mined by  a  consideration  of  every  piece  of 
relevant  evidence,  whatever  its  source." 

Judging  from  the  text  of  the  decision  su- 
pra, the  instruction  there  condenmed  is  more 
comprehensive  than  No.  89,  above.  The  re- 
fused instruction  would  limit  the  Jury  in  its 
(tonslderatlon  of  the  case  not  only  to  the 
opinion  of  the  experts  as  to  what  is  the 
proper  standard  in  the  matter  of  care  and 
treatment,  but  also  to  their  opinion,  and 
theirs  only,  as  to  whether  or  not  the  de- 
fendants actually  rendered  the  care  and  at- 
tention necessary  and  prol?er,  and  would  in 
effect  direct  the  Jury  to  disregard  all  facts 
detailed  by  lay  witnesses  concerning  condi- 
ti<His  upon  which  their  testimony  was  rele- 
vant and  material.  There  can  be  no  ques- 
tion that  recovery  could  not  be  had  without 
expert  testimony  supporting  the  charge  of 
malpractice,  and  the  cases  cited  above  are 
in  accord  with  the  great  weight  of  author- 
ity. This  court  has  previously  expressed 
such  views  in  Stevenson  t.  Gelsthorpe,  su- 
pra, as  follows: 

"It  was  reserved  to  those  witnesses,  learned 
In  the  science  of  medicine  and  surgery,  and  ex- 
perienced in  the  treatment  of  such  cases,  to 
give  the  necessary  evidence  as  to  whether  the 
treatment  described  was  proper  and  skillful  or 
negligent  and  unskillful,  and  whether  good  or 
injurious  results  flowed  therefrom." 

With  that  statement  we  agree;  but  to 
give  an  instruction  in  the  language  of  pro- 
posed No.  39,  we  feel,  takes  from  the  Jury, 
as  indicated  above,  consideration  of  evidence 
necessary  to  a  determination  of  the  l8sue& 
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Of  coarse,  In  titie  absence  of  expert  testi- 
mony in  behalf  of  the  plaintiff  in  a  malprac- 
tice case,  the  court  is  not  jnstifled  in  snb- 
ndtting  the  same  to  the  jury.  But,  t^en 
competent  expert  evidence  has  been  received. 
It  Is  to  be  c(»isldered  by  the  Jury  only  as 
other  evidence  in  the  case. 

Proposed  instruction  No.  46  should,  upon 
request,  have  been  given.  It  is  in  accord 
witli  the  rules  pertaining  to  expert  testimony 
and  answers  to  hypothetical  questions.  ^Dils 
court  lias  said: 

"It  was  lor  the  jary  to  say,  after  considering 
all  the  evidence  Introduced  by  both  sides,  wheth- 
er the  facts,  thus  assumed  as  established  for 
the  time  being,  were  really  estaUished,  and 
whether  the  opinion  of  the  witness  wns  wortb;^ 
of  consideration.  Lawson  on  Expert  Evidence, 
XSZ,  153;  1  Thontpson  on  Trials,  H  «07-«10, 
and  cases  cited."  State  v.  Crowe,  S9  Mont. 
174,  102  Pac.  679. 

{I]  Defendants  tendered  an  Instruction  di- 
recting the  Jury  to  disregard  certain  state- 
ments made  by  the  witness  Tyler  upon  cross- 
examination,  which  the  court  refused  to  give. 
These  statements  were  developed  by  defend- 
ants' counsel  and  were  responsive  to  ques- 
tions asked  the  witness.  No  motion  was 
made  to  strike  them  out,  and  probably  such 
motion  would  not  have  been  sustained  If 
made.  Appellants,  having  brought  forth  this 
evidence  in  a  colloquy  with  the  witness  upon 
n  matter  not  touched  upon  in  the  direct  ex- 
amination, are  in  no  position  to  complain 
because  the  court  refused  to  strike  it  out. 

[I]  The  court  also  refused  to  give  instruc- 
tion No.  45,  t^adered  by  defendants,  as  fol- 
lows: 

"The  court  instructs  the  Jury  that  a  physi- 
cian or  surgeon  is  not  bound  to  use  any  partic- 
ular method  of  treatment,  and  if  among  physi- 
ciana  and  surgeons  of  ordinary  skill  and  learn- 
ing more  than  one  method  of  treatment  is  rec- 
ognised as  proper,  it  is  not  negligence  for  the 
defendants  to  adopt  either  of  such  methods; 
and  the  fact  that  some  other  method  of  treat- 
ment existed,  or  some  other  physician  or  sur- 
geon testified  in  this  case  tiiat  he  might  or 
would  have  used  or  advised  the  other  or  dif- 
ferent method,  does  not  even  tend  to  establish 
negligence  of  improper  examination  or  treat- 
ment on  the  part  of  the  defendants;  nor  would 
it  be  an  act  of  negligence  or  impropriety  for  the 
defendants  not  to  have  adopted  such  method, 
80  testified  to  by  such  other  physician  or  sur- 
geon herein." 

As  to  whether  errors  of  Judgment  upon 
the  part  of  a  physician  resulting  in  an  in- 
correct diagnosis  of  the  disease  or  injury 
ttom  which  his  patient  Is  suffering  renders 
blm  liable  is  a  question  which  has  been  fre- 
quently passed  upon  by  the  courts.  In  West 
V.  Martin,  31  Mo.  375,  80  Am.  Dec.  107,  the 
court  said: 

"Whether  errors  of  Judgment  will  or  will  not 
make  a  surgeon  liable  in  a  given  case  depends, 
not  merely  upon  the  fact  that  he  may  be  or- 
dinarily skillful  as  such,  but  whether  he  has 


.treated  the  case  skillfully  or  has  exercised  in 
its  treatment  such  reasonable  skill  and  dili- 
gence as  is  ordinarily  exerdsed  in  his  profes- 
sion. For  there  may  be  responsibility  where 
there  is  no  neglect,  if  the  error  of  Judgment 
be.  so  gross  as  to  be  inconsistent  with  the  use 
of  that  degree  of  skill  that  it  is  the  duty  of 
every  surgeon  to  bring  to  the  treatment  of  the 
case  according  to  the  standard  indicated." 

See,  also,  Hansen  t.  Pock,  57  Mont.  51, 
187  Pac.  282:  Dorrte  v,  Warford,  124  Ky. 
768,  100  S.  W.  312;   80  Cyc.  1578. 

Nor  does  the  fact  that  other  physicians 
might  have  adopted  other  methods  necessari- 
ly render  the  attending  physician  liable,  nor 
show  negligoice  or  want  of  skUl  or  care. 
If  the  method  adopted  Is  one  which  has 
substantial  medical  support,  it  is  sufficient. 
Cozine  V.  Moore  (Iowa)  141  N.  W.  425 ;  Lor- 
enz  T.  Booth,  84  Wash.  550,  147  Pac.  31; 
Spain  V.  Burch,  160  Mo.  App.  94,  154  S.  W. 
172;  Lelghto^  v.  Sargent,  27  N.  H.  460,  69 
Am.  Dec.  388 ;  Kline  v.  Nicholson,  151  Iowa, 
TIO,  130  N.  W.  722.  And,  where  there  is  a 
difference  of  (^itnion  among  practical  and 
skillful  surgeons  as  to  the  practice  to  be  pur- 
sued in  certain  cases,  a  physician  may  ex- 
ercise his  own  best  judgment,  employing  the 
methods  his  experience  may  have  shown  to 
be  best,  and  mere  error  of  Judgment  will 
not  make  him  liable  in  damages,  in  the  ab- 
sence of  a  showing  of  want  of  care  and  skill. 
Van  Hooser  v.  Bergboff,  90  Mo.  487,  3  S.  W. 
72 ;  lowing  ▼.  Ooode,  supra ;  English  v.  Free, 
205  Pa.  624.  65  AO.  777;  De  Long  v.  De 
Laney,  206  Pa.  224,  65  Atl.  966;  Staloch  v. 
Holm,  100  Minn.  276,  111  N.  W.  264,  9  L.  R. 
A.  (N.  S.)  712. 

Nor  Is  an  Incorrect  diagnosis  of  Itself  suffi- 
cient to  establish  liability.  The  plaintiff 
must  show  that  such  mistake  was  due  to 
failure  to  use  ordinary  care  and  diligence 
and  to  exercise  reasonable  learning,  skill, 
and  judgment  in  bis  examination  and  treat- 
ment. Nickerson  v.  Oarlsb,  114  Me.  354,  96 
Atl.  235 ;  Von  Bosklrk  v.  Pinto,  99  Neb.  164, 
156  N.  W.  889 ;  Sims  v.  Parker,  41  111.  App. 
284 ;  WUlard  v.  Norcross,  86  Vt  426,  85  Atl. 
904;  Staloch  v.  Holm,  supra;  Brydges  v. 
Cunningham,  69  Wash.  8,  124  Pac.  131. 

In  Hier  v.  Stltes,  91  Ohio  St  127, 110  N.  E. 
252,  the  court  said: 

"In  an  action  against  a  physician  and  sur- 
geon for  negligent  treatment,  •  •  •  plain- 
tiff must  show  that  defendant's  treatment  either 
did  sometliing  that  physicians  and  surgeons  of 
ordinary  care,  skill,  and  diligence  would  not 
have  done  under  like  or  similar  conditions,  or 
that  defendant  omitted  to  do  some  particular 
thing  that  they  would  have  done  under  like  or 
similar  conditions,  and  must  further  show  that 
the  injury  •  *  •  resulted  from  the  neglect 
or  omission  shown." 

The  instruction  sbould  have  been  given. 

Defendants  contend  that  the  plaintiff's 
evidence  tends  to  show,  at  most,  error  of 
Judgment  upon  their  part  in  their  diagnosis,. 


Digitized  by 


Google 


404 


19S  PAOiriO  BEPOBTSat 


(N.M. 


and  that  there  Is  no  medical  expert  testimo- 
ny fthowlDg  lack  of  ordinarily  reasonable 
care  and  skill,  and  that  therefore  the  plain- 
tiff failed  to  establish  the  case;  and  It  is 
strenuously  insisted  that  the  evidence  Is  In- 
sufficient to  support  the  verdict  The  tran- 
script of  the  testimony  consists  of  nearly 
600  pages,  and  we  will  not  attempt  to  set 
It  forth  in  detail,  particularly  In  view  of  the 
necessary  reversal  of  the  Judgment  and  or- 
der upon  other  grounds.  It  Is  sufficient  to 
say  that,  while  the  testimony  of  the  physl- 
dans  testifying  in  behalf  of  the  plaintlfT  was 
in  most  instancejs  not  direct  as  to  the  alleged 
negligence  and  want  of  care  or  skill  dis- 
played by  the  defendants.  Dr.  Sullivan  (plaln- 
tftTs  witness)  testified  in  answer  to  a  hy- 
pothetical question  that  the  septic  condition 
of  Currier  was  due  to  the  honeycoml)ed  con- 
dition of  the  bone,  and  Dr.  Matthews,  also  a 
witness  for  plaintiff,  categorically  testified 
that  the  treatment  given,  in  his  opinion, 
showed  a  lack  of  care.  This,  in  our  opinion, 
was  sufficient  to  Justify  denial  of  the  motion 
for  nonsuit.  Hanson  v.  Thelan  (N.  D.)  173 
N.  W.  457 ;  EicholB  v.  Poe  (Mo.)  217  8.  W. 
282 ;  McAIinden  v.  St  Maries  Hos.  Ass'n 
28  Idaho,  657,  166  Pac.  121.  Ann.  Cas.  1918A, 
380;  Adams  v.  Bunker  Hill  MIn.  Co.,  12 
Idaho,  680,  88  Pac.  624,  11  L.  K.  A.  (N.  8.) 
844. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial.- 

Beversed  and  remanded. 

MATTHEWS,  J.,  ooncnrs. 

BBANTLT,  C.  3.  I  concur  in  the  reversal 
of  the  Judgpient  for  the  reasons  stated  by 
Mr.  Justice  HTJBLX  in  the  majority  opinion. 
X  am  of  the  opinion,  however,  that  there  was 
not  sufficient  evidence  to  require  the  sub- 
mission of  the  case  to  the  Jury. 

From  the  nature  of  this  class  oi  cases,  as 
abundantly  appears  from  the  authorities 
cited  in  the  original  opinion,  there  must  be 
some  expert  testimony  tending  to  show  that 
the  diagnosis  made  and  course  of  treatment 
adoptied  by  the  att^iding  physldan  were 
negligent  and  unsldllful,  and  also  that  they 
were  the  proximate  cause  of  the  Injury  or 
death  which  is  the  basis  of  the  action.  The 
excerpts  quoted  from  the  testimony  of  Drs. 
Sullivan  and  Matthews — and  these  constitut- 
ed all  the  evidence  on  the  subject — not  only  do 
not  tend  to  show  that  the  defendants  were 
guilty  of  negligence  in  falling  to  use  the  X- 
ray  machine  in  making  their  diagnosis,  but 
do  not  tend  in  any  way  to  establish  that  this 
failure  resulted  in  the  death  of  Currier.  On 
the  contrary,  the  testimony  of  defendants' 
witnesses,  which  was  not  contradicted,  was 
that  even  if  the  X-ray  machine  had  been 
used  and  the  impacted  fracture  discovered, 
the  course  of  treatment  adopted  from  the 
first  should  have  been  the  same.    Besides,  no 


expert  witness  expressed  the  opinion  that 
the  course  ot  treatment  adopted  caused  the 
septic  ccmdition  which  resulted  in  Currier's 
death.  For  these  reasons,  I  think  the  court 
should '  have  granted  a  nonsuit  as  to  all 
of  the  defendants. 

HOLLOWA7,  J.  I  concur  in  the  order  of 
reversal,  but  not  in  all  that  Is  said  in  Its 
support  In  my  Judgment,  the  evidence  Is 
Insufficient  to  Justify  the  submission  of  the 
case  to  the  Jury. 


(26  N.  H.  S75) 
TRAYLOR  V.  FIRST  NAT.  BANK  OF   RA- 
TON.    (Ne.  2401.) 

(Supreme  Court  of  New  Mexico.    Oct  6, 1920.) 

(Syllabui  ly  the  Court.)     ■ 

Qamlslinient    «=>!  1 7— Separate    verdlorts    Is 
main   and   garnishment   action    proper,   imt 
court  may  try  issues  together. 
Where  the  issue  in  a  suit  on  a  promissory 
note  and  the  issue  upon  a  garnishment  thereon, 
instituted  at  tlie  same  time,  are  both  submit- 
ted to  a  jury,  the  defendant  in  the  suit  on  the 
promissory  note  issue  has  no  right  to  separate 
trials  for  the  two  issnes,  nor  to  have  a  garnish- 
ment issue  tried  before  the  main  issue;    but 
the  court  may,  in  its  discretion,  direct  separate 
verdicts  to  be  returned  by  the  same  jury  upon 
the  two  issues  and  further  direct  that  the  is- 
sues be  tried  at  one  and  the  same  time. 

Error  to  District  <3ourt,  Colfax  County; 
Lelb,  Judge. 

Action  by  the  First  National  Bank  of 
Baton,  against  Edward  M.  Traylor.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Bickley-Klker  &  Voorhees,  of  Baton,  for 
plaintiff  in  error. 

Crampton,  Phillips  &  Dardm,  of  Baton, 
for  defendant  In  error. 

BAYNOLDS,  J.    Plaintiff  below,  defoid- 

ant  in  error  here,  sued  to  recover  $859.60, 
with  Interest  and  attorney's  fees,  on  a  note 
executed  by  the  plaintiff  in  error.  The  Bank 
of  Springer  was  at  the  same  time  named  as 
garnishee.  An  answer  was  filed  to  the  com- 
plaint and  a  reply  to  the  answer.  Plaintiff 
filed  an  application  for  a  writ  of  attachment 
and  the  garnishee  bank  answered.  Defead- 
ant  also  filed  an  answer  to  the  application  for 
the  writ  of  garnishment,  and  to  this  answer 
plaintiff  filed  a  reply.  The  garnishee  bank 
admitted  the  possession  of  $1,854.12,  the 
property  of  the  defendant  The  defendant's 
answer  to  the  application  for  garnishment 
denied  the  facts  in  said  application.  With 
the  issues  thus  made-up,  after  the  Jury  Had 
been  impaneled,  the  defendant  made  the 
following  .motion : 
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"The  defcDdant  deroanda  that  a  trial  of  the 
issues  raised  by  the  tTaverse  of  the  plaintiff's 
affidavit  in  garnishment  be  tried  separately 
froin  the  iasnes  in  tliis  case,  raised  b;  the  an- 
swer filed  to  the  plaintiff's  complaint  and  reply 
ffled  to  defendant's  answer,  and  defendant  fur- 
ther demands  that  the  issnes  raised  by  the  trav- 
erse of  the  affidavit  in  garnishment  filed  by 
the  plaintiff  be  tried  before  the  issue-  in  the 
main  case  is  tried." 

The  trial  Judge  denied  this  motion  In  the 
following   language: 

'^  will  therefore  deny  the  application  for  a 
separate  trial,  but  will  submit  both  issues— 
that  is,  the  issue  on  the  main  case  and  the  la- 
aue  on  the  gaiiiishment  to  the  jury— and  have 
them  render  separate  verdicta  thereon." 

The  defendant  excepted  to  the  ruling  of  the 
court,  and,  electing  to  stand  upon  said  mo> 
tlon.  Introduced  no  evidence  at  the  conda- 
Blon  of  the  plaintiff's  case.  The  court,  on 
motion  of  plaintiff,  directed  a  verdict  In  his 
favor  on  the  main  case  and  also  on  the  gar- 
nishment Issue.  Separate  verdicts  were  re- 
turned by  the  Jury  as  directed  on  both  issues. 
From  the  Jndgmoit  sabseauently  entered 
embodying  both  verdicts,  this  appeal  Is  taken 
bjr  the  defendant  The  garnishee  bank  did 
not  appeal 

The  plaintlft  In  error,  defendant  below,  as- 
signs error  in  the  action  of  the  tilal  court  In: 
(1)  Denying  him  the  right  to  separate  trials 
of  the  two  Issues;  (2)  denying  him  the  right 
to  have  the  gamlaiunent  lasue  tried  before 
the  main  case. 

The  question  Is  a  narrow  one  and  Involves 
only  the  right  to  separate  trials  for  these 
two  Issues  and  the  order  in  which  they 
abonld  be  tried.  No  question  as  to  the  right 
of  Jury  trial  In  a  case  of  this  kind  Is  Involv- 
ed; the  point  not  being  raised  below  and 
both  parties  apparently  from  the  record  ao- 
quleadng  without  objection,  in  the  trial  of 
the  issues  by  a  Jury. 

Our  statutes  relating  to  garnishment  do 
not  provide  any  method  or  order  In  which 
the  Issues  In  garnishment  proceedings  are  to 
be  tried.  Appellant  contends,  however,  that, 
atta«:bment  and  garnishment  being  similar 
remedies,  the  procedure  in  attachment  should 
be  followed.  Conceding,  but  not  deciding, 
that  the  procedure  in  attachment  suits  should 
be  followed  in  garnishment  proceedings,  we 
find  that  ais  to  the  method  and  order  of  trial 
statutes  on  attachment  are  as  follows: 

"In  aU  cases  when  properties  or  effects  shall 
be  attached,  defendant  may  within  the  time 
limited  in  the  writ  of  attachment,  put  in  his 
answer,  without  oath,  denying  the  truth  of  any 
material  fact  contained  In  the  affidavit,  to  which 


the  plaintiff  may  reply;  and  trial  of  the  truth 
of  the  affidavit  shall  be  bad  and  on  such  trial 
the  plaintiff  shall  be  held  to  prove  the  existence 
of  the  facts  denied,  as  set  forth  in  the  affidavit 
as  the  ground  of  attachment,  and  if  the  issue 
shall  be  found  for  plaintiff,  the  cause  shall  pro- 
ceed, but  if  it  be  found  for  the  defendant,  the 
attachment  shall  be  dismissed  at  the  costs  of 
plaintiff.''     Section  4316,  Code  1915. 

"In  all  cases  commenced  by  attachment.  In 
which  the  truth  of  the  affidavit  for  attachment, 
or  of  any  material  allegation  therein  contained 
shall  be  denied,  and  the  Issue  thus  formed 
shall,  upon  the  trial  be  found  for  the  defend- 
ant, the  attachment  shall  be  dismissed  and  all 
property,  rights,  effects  and  credits  held  or 
affected  thereby,  or  thereunder,  shall  be  re- 
leased and  discharged  from  the  operation  there- 
of; but  such  dismissal  of  the  attachment  shall 
not  abate  tlie  suit,  but  the  same  shall  proceed 
as  in  ordinary  cases."  Section  4326,  Code 
1916. 

It  will  thus  be  seen  that  there  is  no  stat- 
ute which  specifically  requires  the  attachment 
or  garnishment  issue  shall  be  tried  before 
the  main  Issue,  although  the  above  statutes, 
by  Inference,  seem  to  indicate  that  course  of 
procedure.  The  distinction  between  the  cases 
contemplated  by  the  statutes  and  the  present 
one  is  .apparent  The  statutes  provide,  In- 
ferentlally,  for  trial  of  the  attachment  or 
garnishment  Issue  when  It  is  made  up  and 
reedy  for  trial  prior  to  the  main  issue,  which 
Is  not  at  that  time  ready  for  trial.  This 
is  shown  by  the  case  of  Staab  v.  Herscb, 
3  N.  U.  ^ohns.)  153,  3  Pac.  248,  cited  by  the 
plaintiff  in  error.  There  Is  no  reason  nor 
statutory  authority  for  this  procedure  when, 
as  In  this  case,  both  Issues  are  made  up  and 
ready  for  trial.  In  our  opinion  both  ques- 
tions are  matters  within  the  discretion  of 
the  trial  court  and  not  subject  to  review 
unless  such  discretion  Is  abused,  which  is  not 
shown  to  be  the  case  here.  Our  statute.  Code 
IdlS,  i  2795,  provides  that  the  jury,  at  the 
request  of  either  party,  may  be  ordered  to 
make  special  findings,  and  there  is  no  valid 
reason  why  two  Issues  cannot  be  submitted  to 
the  same  Jury  as  well  as  two  separate  find- 
ings of  fact  As  to  the  order  in  which  these 
Issnes  should  be  tried,  that  also  is  a  matter 
in  the  discretion  of  the  court,  and  unless 
some  good  reason  is  shown  why  they  should 
be  tried  in  a  particular  order,  or  that  the 
manner  Is  which  they  were  tried  has  work- 
ed injustice,  the  decision  of  the  trial  court 
as  to  the  order  in  which  they  should  be  tried 
is  not  reviewable. 

Finding  no  error  in  the  record,  the  case 
is  therefore  affirmed,  and  it  is  so  ordered. 


PABKEB,  0. 
cur. 


J.,  and  BOBERTS,  3^  con- 
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(26  N.  M.  384) 

STATE    V.    CARABAJAL.    (No.    2428.) 
(Supreme  Court  of  New  Mexico.    Oct  6^  ItfSiO.) 

(SvlMut  hy  fhe  Oowrt.) 

1.  Criminal  law  «=»II70(2)— Erroaeous  exclu- 
sloR  of  fouadation  for  Impeachment  not 
available,  where  eontradlctory  statement 
oalled  for  was  put  In  evidence. 

The  error  of  the  district  court  in  sustain- 
ing an  objection  to  a  question  asked  for  the 
purpose  of  laying  the  foundation  for  impeach- 
ment is  not  available  to  the  appellant,  when 
as  a  matter  of  fact  he  is  permitted  to  prove 
tliat  the  witness  did  make  the  contradictory 
statement  called  for  in  the  question. 

2.  Crimhial  law  «S3656(3}— District  Judge's 
•tatement  that  he  sees  no  materiality  In 
qneetlon  asked  was  not  a  comment  on  the 
weight  of  tin  evidence. 

The  statement  by  the  district  court  that  be 
fails  to  see  the  materiality  of  a  questicm  asked 
of  the  witness  is  not  a  comment  upon  the  weight 
of  the  evidence,  but  is  a  mere  statement  of  a 
'  legal  objection  to  the  testimony,  and  is  anoI>. 
Jectionable. 

3.  Criminal  law  «=>  1 153(3)— Variance  In  or- 
der of  proof  not  reviewable  except  for  abuse 
of  discretion. 

l%e  trial  judge  has  the  power  in  his  sound 
judicial  discretion  to  vary  the  order  of  proof, 
and  his  action  is  not  reviewable,  except  for 
gross  abuse  of  discretion. 

4.  Homlolde  «=»340(4)— One  convicted  of  in- 
voluntary manslaughter  cannot  complain  of 
Instruotlons  as  to  murder. 

Where  the  appellant  was  convicted  of  in- 
voluntary mandanghter,  he  cannot  make  com- 
plaint of  error  in  the  instructiona  of  the  court 
in  resard  to  murder. 

5.  Criminal  law  «=:> 1 059 (2)— Exception,  alleg- 
ing that  Instmotion  .Is  not  oomplots  state- 
ment of  law.  Is  Indeflnlte. 

An  exception  to  an  instruction,  to  the  ef- 
fect that  the  same  is  not  a  full  and  complete 
statement  of  the  law,  is  indefinite,  and  presents 
no  question  for  review  in  tliis  court. 

6.  Homlolde  «=9340  (3)— Appellant  cannot  com- 
plain of  Instruction  In  his  favor. 

An  instruction  upon  manslaughter  which 
omits  to  express  to  the  jury  that  the  killing 
must  be  without  malice  is  not  harmful,  but,  on 
the  other  hand,  beneficial  to  the  defendant,  and 
he  has  no  complaint  thereon  in  this  court. 

7.  Criminal  law  €=>8 10— Instructions  as  to 
manslaughter  held  not  In  conflict  with  or 
repugnant  to  each  other. 

Instructions  Nob.  10  and  14  examined,  and 
held  not  to  t>e  in  conflict  with  or  repugnant  to 
each  other. 

fr-ll.  Criminal  law  «=>829(l)— District  court 
need  not  give  cumulative  Instructions. 
The  district  court  is  not  bound  to  give  in- 
structions which,  even  if  correct,  are  merely 
cumulative,  and  state  in  another  form  a  propo- 
sition of  law  already  given  to  the  jury. 


12.  Criminal  law  «s>l  172 (6)— Instruction  In- 
applicable to  faots  not  reversible  error. 

An  instmctioil  which  merely  lacks  scien- 
tific form,  while  in  substance  it  covers  the 
matter  fully,  is  not  objectionable;  and,  even  it 
the  same  is  not  directly  applicable  to  the  facts 
in  the  case,  where  by  no  possibility  it  could 
mislead  the  jury,  the  giving  of  the  same  is 
harmless  and  not  available  as  error. 

13.  Criminal  law  «s>885— Statute  autborlzlnv 
reoommendatlon  to  clemency  does  not  oon> 
trol  discretion  of  trial  Judge  In  fixing  sen- 
tence. 

The  jury  returned  a  verdict  of  involuntary 
manslaughter,  and  voluntary  and  without  any 
instruction  from  the  court  upon  the  subject 
appended  thereto  the  following:  "We  respect- 
fully beg  the  mercy  of  the  court."  It  is  held 
that  section  4447,  Code  1915,  which  authorizes 
such  a  recomimendation,  has  the  effect  merely 
of  allowing  the  jury  to  give  the  trial  judge  the 
benefit  of  their  opinion  as  to  whether  clem- 
ency should  be  extended,  and  is  not  intended 
to  in  any  manner  control  the  ultimate  discre- 
tion of  the  trial  judge  in  fixing  the  sentence^ 

Appeal  from  District  Ooort,  Otero  Ooon- 
tjr;    Edwin  Mechem,  Judge. 

Marcellno  Carabajal  was  convicted  of  In- 
voluntary manslaughter,  and  he  appeals.- 
Affirmed. 

Holt  ft  Sutherland,  of  Las  Cmces,  for  ap- 
pellant. 

0.  O.  Askren,  Atty.  Gen.,  and  N.  D.  Meyer, 
Asst.  Atty.  Gen.,  for  the  State. 

PAREBR,  O.  J.  The  appellant  was  tried 
upon  an  indictment  (barging  murder,  and 
was  convicted  of  Involuntary  manslaughter. 
He  was  sentenced  to  imprisonment  for  a 
period  of  not  less  than  9  nor  more  than  10 
years,  from  which  judgment  this  appeal  l3 
prosecuted. 

The  theory  of  the  state  was  that  the  appel- 
lant shot  and  killed  his  wife  Just  as  she  was 
entering  a  house  in  which  her  alleged  para- 
mour was  staying.  The  claim  of  the  defense 
was  that  she  entered  the  house,  and  that  ap- 
pellant upon  entering  the  house  found  his 
wife  on  a  bed  with  a  man,  and  in  an  attempt 
to  kill  the  man  he  accidentally  Idlled  bis 
wife  by  shooting  her.  The  circumstances 
were  such  that  the  appellant  might  have  In- 
voked the  sUtnte  (section  1468,  Code  1915), 
which  declares  that  a  man  may  justifiably 
mil  another  who  is  In  the  act  of  having  car- 
nal knowledge  of  his  wife,  with  whom  he  Is 
then  living  as  husband  and  wife.  The  jury 
necessarily  refused  to  follow  the  theory  of 
the  prosecution  to  the  effect  that  the  woman 
was  shot  before  she  entered  the  bouse,  else 
they  could  not  have  found  the  appellant  guilty 
of  Involuntary  manslaughter.  If  she  was 
shot  outside  of  the  house,  the  act  most 
have  been  intentional.  On  the  other  hand, 
the  jury  must  have  followed  the  theory  of  the 
defense,  to  the  efTect  that  she  bad  entered 
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tlie  house  and  was  nnlntentlonally  klUed, 
bat  not  nnder  circumstances  whldi  ^itlrely 
justified  the  appellant  In  reaching  this  con- 
daslon  some  physical  facts  which  tended  to 
show  that  she  was  shot  before  she  ever  en- 
tered.the  honse  were  disregarded  by  the  jury. 
However,  it  was  the  province  of  the  Jury  to 
determine  the  facts  and  they  have  found 
otherwise. 

[1]  1.  Previous  to  the  trial  most  of  the 
witnesses  for  the  prosecution  had  given  testi- 
mony In  a  habeas  corpus  proceeding  brought 
by  appellant  to  obtain  ball.  Upon  that  hear- 
ing a  v^tness  Bemabe  Torres,  the  supposed 
paramour,  testified.  Upon  the  hearing  the 
witness  made  statements  as  to  his  where- 
abouts on  the  Sunday  preceding  the  homi- 
cide, and  as  to  appellant  v^itlng  his  room 
on  said  date.  The  subject-matter  of  the 
proof  was  collateral  to  the  main  Issue,  and 
in  no  way  reflected  upon  the  merits  of  the 
case.  Upon  the  trial  the  witness  was  cross- 
examined  in  great  detail  as  to  his  former 
testimony,  and  four  questions  were  propound- 
ed to  litm,  which  were  read  from  the  steno- 
graphic report  of  the  habeas  corpus  proceed- 
ing, and  objection  was  Interposed  to  each 
of  these  questions  and  sustained  by  the  court 
The  proof  called  for  was  Immaterial,  ex- 
cept as  it  may  have  reflected  upon  the  fair- 
or  accuracy  of  the  memory  of  the  wit- 
But  the  subject-matter  of  the  cross- 
examination  was  Immaterial.  It  was  not 
material,  under  the  circumstances,  whether 
tlie  witness  was  at  his  room  on  the  Sunday 
preceding  the  homicide,  or  whether  the  de- 
ceased came  there  and  looked  in  and  talked 
with  appellant  on  that  occasion,  as  no  claim 
was  made  that  the  subject  of  the  attentions  of 
the  witness  to  the  wife  of  appellant  was 
mentioned  Or  discussed. 

Appellant  was  allowed  to,  and  did,  prove 
by  the  reporter  who  reported  the  case  upon 
the  habeas  corpus  proceedings,  that  the  wit- 
ness did  give  the  testimony  in  question  upon 
that  hearing,  except  as  to  that  mentioned  in 
the  last  question  referred  to  in  the  briefs,  and 
in  that  case  the  objection  was  properly  sus- 
tained, for  the  reason  that  the  testimony 
called  for  did  not  contradict  any  testimony 
given  by  the  witness  in  the  present  triaL 

We  have  then  a  case  where  the  court  has 
erroneously,  we  may  assume,  but  without  so 
deciding,  excluding  a  question,  asked  for 
tbe  purpose  of  laying  a  foundation  for  im- 
peachment, but  where  the  appellant  has  sub- 
sequently shown  that  the  witness  did  previ- 
ously testify  as  shown  by  the  question 
wblch  was  excluded. 

A  casual  view  of  the  reason  underlying 
tbe  rule  upon  this  subject  will  be  suflldent 
to  show  tliat  there  is  no  error  here  of  which 
appellant  can  complain.  The  rule  is  that 
before  proof  of  previous  statements,  contrary 
to  the  present' testimony  of  tbe  witness,  may 
be  shown,  the  previous  statement  and  the  dr- 
cnnwtances  under  which  tbe  statement  was 
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made,  snfliclent  to  identic  the  occasion,  must 
be  caUed  to  tbe  attention  of  the  witness. 
This  rule  Is  statutory  in  this  jurisdiction. 
Section  2178,  Ciode  1915.  The  object  of  the 
requirement  is  to  afford  the  witness  an  <^ 
portunity  to  doiy  the  statement,  if  he  did 
not  make  it,  or  to  admit  it  if  he  did  make  it 
and  to  make  such  explanation  of  the  apparent 
contradiction  as  he  may  have.  Section  5, 
Chamb.  Mod.  Law  Ev.  f S  3756,  3757 ;  2  Wig. 
Ev.  §§  1025,  1035;   5  Jones,  Bv.  {  846." 

The  protection  furnished  by  the  rule  is  for 
the  benefit  of  the  witness,  not  for  the  parties. 
And  when,  as  in  this  case,  tbe  appellant  was 
permitted  to  show  by  the  reporter  of  the 
habeas  corpus  proceedings  the  former  state- 
ment by  the  witness,  without  foundation 
having  been  laid,  it  was  the  witness,  if  any- 
body, and  not  the  appellant,  who  suffered  in- 
Jury. 

[2]  2.  In  connection  with  the  exclusion  of 
the  testimony  which  is  referred  to,  objection 
is  made  by  appellant  to  a  remark  of  the 
court.  After  one  of  the  questions  referred  to 
had  been  asked  by  counsel  for  the  appellant, 
the  coiut  said,  "I  fail  to  see  the  materiality 
as  to  that,  asking  whether  Narciso  was 
there."  Thereupon  counsel  for  appellant 
stated,  "Goes  to  the  credibility  of  the  wit- 
ness." The  question  was  then  repeated  and 
answered  by  the  witness.  There  is  no  merit 
in  tbe  contention  of  counsel  that  tbe  court 
undertook  to  comment  upon  tbe  weight  of  tbe 
evidence.  If  the  statement  by  the  court  was 
anything,  it  was  a  statement  of  a  legal  ob- 
jection to  the  evidence.  Tills  lack  of  materi- 
ality upon  explanation  by  counsel  of  the 
object  of  the  question  the  witness  was  allow- 
ed to  answer.  Under  such  circumstances 
there  is  nothing  before  the  court  of  which 
the  appellant '  can  complain. 

[3]  3.  Upon  rebuttal  the  state  called  five 
witnesses,  all  of  whom  were  permitted  to  tes- 
tify relative  to  the  condition  of  the  deceased 
in  regard  to  menstruation.  These  witnesses 
had  all  testified  in  chief,  but  they  did  not  tes- 
tify that  the  woman  was  menstruating.  The 
witness,  Ed  Kelly,  the  undertaker,  did  testi- 
fy, upon  the  case  in  dalet  for  the  state,  that 
he  took  the  body  to  his  undertaking  par- 
lors, and  there  removed  all  of  her  clothing, 
among  which  was  a  menstrual  pad,  which 
was  much  soiled  from  tbe  menstrual  flow. 

In  this  connection,  it  is  to  be  recalled  that 
the  theory  of  the  prosecution  was  that  the 
woman  was  shot  by  the  husband  before  she 
ever  entered  the  room.  The  theory  of  the 
defense,  however,  was,  as  before  stated,  that 
she  had  entered  tbe  room,  and  was  upon 
tbe  bed  with  a  man  whom  the  appellant  tried 
to  kill  by  shooting.  He  Justlfled  Ills  act 
under  the  statute  heretofore  mentioned,  and 
claimed  accidental  killing  of  bis  wife.  The 
state  Justified  the  Introduction  of  evidence 
that  the  woman  was  menstruating  at  the 
time  upon  the  theory  that  it  tends  to  con- 
tradict the  appellant  and  to  render  improba- 
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ble  his  dalm  that  tlie  woman  was  on  the  bed 
with  the  man  In  the  act  of  having  aexnal 
Intercourse  with  him.  In  view  of  all  these 
circumstances,  we  can  see  no  error  In  the  ad- 
mission of  this  testimony.  It  Is  trne  that  the 
testimony  would  have  been  admissible  In  chief 
as  a  part  of  the  res  gestse,  bnt  at  that  time 
the  fact  was  of  no  importance,  under  the 
theory  of  the  prosecution.  It  becomes  materi- 
al and  Important  after  the  appellant  had  at- 
tempted to  justify  on  the  grounds  stated.  No 
attempt  was  made  to  contradict  this  evi- 
dence, and  no  claim  is  made  in  the  brief  of 
counsel  that  It  could  be  contradicted.  The 
claim  seems  to  be  simply  that  on  account  of 
the  character  of  the  testimony,  it  was  high- 
ly damaging  to  the  appellant,  and  made  a 
profound  Impressl<Hi  upon  the  minds  of  the 
jurors.  This  may  be  admitted,  but  we  know 
of  no  rule  of  law  which  prevents  the  produc- 
tion of  a  fact,  no  matter  how  damaging.  If 
the  same  Is  competent  and  relevant.  Coun- 
sel for  appellant  devoted  themselves  In  the 
citation  of  authorities  to  cases  and  texts 
forbidding  the  introduction  of  evidence  In 
rebuttal  which  has  been  improperly  sup- 
pressed when  the  case  In  chief  was  develop- 
ed before  the  jury.  Of  course,  in  such  cases 
the  courts  will  not  tolerate  its  Introduction 
in  rebuttal.  There  Is  nothing  of  this  kind  ap- 
parent In  this  case.  It  was  not,  during  the 
progress  of  the  case  in  chief,  material  to  show 
that  the  woman  was  menstruating  If,  as 
claimed  by  the  prosecution,  she  was  shot 
down  before  she  ever  entered  the  room. 

In  this  connection  It  Is  to  be  further  noted 
that  appellant  was  convicted  of  involuntary 
manslaughter.  This  conclusion  could  have 
been  reached  by  the  jury  only  upon  the  theory 
that  the  deceased  was  upon  the  bed  with  the 
man,  and  that  appellant.  In  attempting  to 
shoot  the  man,  shot  his  wife.  It  thus  appears 
that  the  jury  adhered  to  appellant's  theory 
ot  the  transaction,  but  convicted  on  the  theo- 
ry that  he  did  the  act  without  due  caution 
or  circumspection.  Hence  the  evidoice  ot>* 
jected  to  did  not  operate  to  Inflame  the 
minds  of  the  jurors  and  cause  them  to  depart 
from  appellant's  theory  of  the  transaction 
Dy  convicting  him  of  a  higher  degree  of  homi- 
cide. He  was  thereforo  probably  not  injured 
by  the  testimony.  But  just  what  effect  the 
testimony  had  it  Is  impossible  to  say.  It  Is 
clear  that  It  did  not  cause  the  jury  to  be- 
lieve that  deceased  was  shot  outside  of  the 
door,  as  claimed  by  the  prosecution,  and  that 
the  jury  believed  she  was  shot  accidentally 
while  on  the  bed  with  the  man  la  equally 
dear.  But  whether  the  evidence,  introduced 
as  it  was  at  the  very  close  of  the  case,  might 
have  caused  a  conviction,  where  otherwise 
an  acquittal  might  have  resulted,  cannot  be 
determined,  although  there  seems  to  be  no 
logical  or  legal  reason  to  so  conclude  under 
the  drcumstances.  In  discussing  the  ap- 
plication of  the  role,  it  will  be  assumed. 


fherefore,  that  the  admission  of  the  evidence 
wag  harmful  to  the  appellant 

Theoretically,  the  rule  upon  the  subject  of 
order  of  proof  is  that  the  proponent,  or  plain- 
tiff, should  first  exhaust  his  entire  proof 
in  support  of  his  allegations.  The  opppnoit, 
or  defoidant,  should  thea  be  called  upon  to 
exhaust  his  entire  proof  in  denial  of  propo- 
nent's case  or  in  support  of  his  affirmative  de- 
fense. Thereupon  a  proponent  may,  by  way 
of  rebuttal,  introduce  evidence  tendhig  to 
contradict  the  proofs  offered  by  the  opponent 
And  the  opponent  then  may  often  bring  for- 
ward, by  way  of  surrebuttal,  facts'  to  over- 
come the  proofs  on  rebuttal,  and  so  on  until 
the  whole  field  of  relevant  facts  has  been 
covered.  In  these  snccesslve  stages  of  proof 
the  acting  party  is  confined  to  such  evidence 
as  will  tend  to  overcome,  modify,  or  explain 
that  of  his  adversary  adduced  In  the  next  pre- 
ceding stages  of  the  proof. 

It  is  apparent,  however,  to  every  one  who 
has  had  experience  In  legal  trials,  that  in  al- 
most every  case  drvnmstances  arise  which 
disturb  the  strict  enforcement  of  the  pro- 
cedural rule.  The  rule,  if  strictly  enforced, 
may  become  an  instrument  of  oppression  or 
Injustice,  Instead  of  one  to  promote  justice, 
the  development  of  truth,  and  the  due  en- 
forcement of  the  law.  Hence  the  rule  has 
come  to  be  considered  a  rule  of  administra- 
tion or  procedure,  and  not  a  rule  of  right 
upon  which  a  party  may  insist.  It  follows 
that  some  one  must  have  the  power  to  vary 
the  order  of  proof  to  meet  the  exigended  of 
any  given  trial,  to  the  end  that  justice  may 
be  done,  and  that  power  is  vested  In  the 
trial  judge.  The  proposition,  therefore,  as 
It  is  generally  formulated  in  the  text-book 
and  cases,  Is  that  the  power  to  vary  the 
natural  order  of  proof  rests  In  the  sound 
judicial  discretion  of  the  trial  court  In 
some  jurisdictions  this  discretion  is  hdd 
not  to  be  reviewable.  An  early  New  Mexico 
case  lA  to  this  effect  Territory  v.  O'Donnell, 
4  N.  M.  196,  210,  12  Pac.  743.  The  great 
weight  of  authority,  however,  is  to  the  effect 
that  the  action  of  the  trial  court  la  review- 
able for  gross  abuse  of  discretion  in  tliis  re- 
gard. Some  of  the  later  New  Mexico  cases 
assume  and  some  announce  this  rule.  Holt- 
hoff  V.  Freudenthal  et  al.,  22  N.  M.  377,  162 
Pac  173 ;  Hodges  v.  Hodges,  22  N.  M.  182, 
1S9  Pac.  1007;  State  v.  Riddle,  23  N.  H. 
600,  605,  170  Pac  62 ;  State  v.  Eodrlgues,  23 
N.  M.  156,  172,  167  Pac  428.  L.  B.  A.  1018A, 
1016 ;  State  ▼.  Caaon,  23  N.  M.  77,  81,  167 
Pac.  283. 

The  qnestion  most  frequently  arises  in 
criminal  cases  upon  the  admissibility  of  evi- 
dence for  the  state  in  rebuttal,  as  in  the 
present  case.  The  rule  of  judicial  discretion 
is  here  applied  as  before  stated.  A  distinc- 
tion is  noted  In  some  cases  to  the  effect  that 
if  the  evidence  tends  to  rebut  the  evidence 
of  the  def^idant,  the  tact  that  it  also  ind- 
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dentally  atrengthens  the  case  in  dilef  tor  the 
state,  or  might  have  as  properly  been  pat  In 
in  chief,  la  no  groond  of  objection  to  it. 
This  would  seem  to  be  logical,  and  is  to  be 
Jnatlfled  upon  the  principle  of  multiple  ad- 
missibility. For  a  general  discussion  of  the 
proposition  of  control  over  the  order  of  proof 
see  5  Jones  on  Ev.  {  811;  1  Chamb.  Hod. 
Law  of  Ev.  H  369,  379;  3  Wig.  on  Ev.  SS 
1887,  1873;  Abbott's  Trial  Brief,  Criminal 
(2d  Ed.)  p.  308;  16  C.  J.  {  2185.  For  a 
specific  application  of  the  doctrine  to  a 
case  Uke  the  present,  where  there  is  a  doable 
quality  to  the  rebuttal  testimony,  see  Rob- 
erta V.  SUte,  2  Boyce  (Del.)  385,  79  AU. 
396,  Ann.  Gas.  1914D,  12G6,  and  e3;ten8iTe 
note.  In  this  note  all  the  cases  are  collected 
and  the  correctness  of  our  position  upon  the 
question  Is  there  shown. 

It  followB  that  there  was  error  in  the  rul- 
ing of  the  court  and  the  appellant  cannot 
here  complain  of  the  admission  of  the  evi- 
dence. 

[4]  4.  Appdlant  complaina  of  yarious  mat- 
ters in  the  instructions  to  the  Jnry.  His  first 
proposition  Is  that  there  was  error  in  the 
second  instractlon  to  the  Jury,  given  by  the 
court.  This  instruction  related  to  the  law 
governing  murder  in  the  first  degree  and, 
as  before  pointed  out,  the  appellant  was 
convicted  of  Involuntary  manslaughter.  It 
needs  no  argument  or  citation  of  authority 
to  show  that  in  a  case  of  this  kind,  even  as- 
suming that  there  was  error  in  the  instruo- 
tlon  relating  to  murder,  the  error  is  obviat- 
ed by  the  fact  that  the  appellant  was  not 
convicted  of  murder,  but,  on  the  other  hand, 
-was  convicted  of  involuntary  manslaughter. 
However,  reference  may  be  had  to  2  Michie 
on  Homicide,  pp.  1831, 1832,  for  the  authority 
on  tills  proposition. 

[5]  5.  Appellant  complains  of  instruction 
No.  14  because  it  was  repugnant  to  instruc- 
tion No.  10,  and  for  various  other  reasons 
which  win  apiiear  below. 

Instruction  No.  14,  as  given  by  the  court, 
is  as  follows: 

"He  further  instmiets  yon  that  If  you  btlieve 
from  all  this  evidence  and  beyond  a  reasonable 
donbt  that  at  the  time  of  the  death  of  the  de- 
ceased she  was  the  defendant's  legal  wife,  and 
that  the  defendant  and  she  were  at  said  time 
Uving  together  as  man  and  wife,  and  that  the 
defendant  foand  Narclso  Montoya  [In  the  act  of 
having  carnal  knowledge  of  bis  wife,  or  found 
them  together  in  sach  position  as  to  indicate 
with  reasonable  certainty  to  a  rational  mind 
that  they  had  Just  then  committed  the  act  of 
•exnal  interconrse,  or  were  about  to  commit 
It,]  and  that  the  defendant  In  the  heat  of 
passion  then  and  there  fired  the  fatal  shot,  in- 
tending to  kill  the  deceased,  then  the  defendant 
'wonid  be  gnilty  of  manslanghter." 

Instruction  No.  10,  as  given  by  the  court. 
Is  as  follows: 

"If  j'on  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  on  the  28th  day  of  Feb- 


ruary, 1918,  at  the  county  of  Lincoln  and  in 
the  state  of  New  Mexico,  or  at  any  other  time 
within  six  years  next  prior  to  the  1st  day  of 
May,  1919,  the  day  on  which  the  indictment  was 
returned  by  the  grand  jury  in  this  case,  the 
defendant,  Marcellno'Carabajal,  did  shoot  off 
and  discbarge  a  loaded  rifle  at  and  towards  the 
said  Lolita  Garabajal,  thereby  inflicting  in  and 
upon  the  body  of  the  said  Iiolita  Carabajal  one 
mortal  wound,  of  which  said  mortal  wound  the 
said  Lolita  Carabajal  then  and  there  died,  and 
that  such  shooting,  wounding,  and  killing  was 
unlawful  and  without  malice  within  the  terms 
of  the  definitions  of  'unlawful'  and  'malice'  as 
heretofore  given  you,  and  that  such  shooting, 
wounding,  and  killing  was  npon  a  sudden  quar- 
rel or  in  the  beat  of  passion  (or  was  done  .by 
the  defendant  while  in  the  commission  of  a 
lawful  act  which  might  produce  death,  in  an 
unlawful  manner,  or  without  due  caution  and 
circumspecftion),  and  was  without  excuse  or  Jus- 
tifieation,  then  you  should  find  the  defendant 
Kuilty  of  manslanghter." 

Appellant  excepted  to  the  fonrteentb  in' 
struction  as  follows: 

"Defendant  excepts  to  the  fourteenth  instruc- 
tion, given  by  the  court,  as  not  being  a  full 
and  complete  statement  of  the  law.  And  be- 
cause same  does  not  embody  the  element  of 
the  killing  without  premeditation  and  delibera- 
tion, and  without  malice;  and  because  same 
is  'in  confiict  with  an  instruction  previously 
given  by  the  court  on  the  subject  of  manslaugh- 
ter, and  is  repugnant  thereto,  instruction  last 
referred  to  being  instruction  No.  10." 

It  is  to  be  noted  that  the  exception  to  the 
instruction  contains  several  diiferent  propo- 
sitions. The  first  is  to  the  effect  that  it  is 
not  a  full  and  complete  statement  of  the 
law.  This  form  of  exception  is  of  no  avail 
for  the  reason  that  it  does  not  call  to  the 
attention  of  the  court  the  particulars  in 
which  the  instruction  fails  to  be  a  complete 
statement  of  the  law,  so  that  the  court  might 
then  and  there  correct  the  instruction  and 
avoid  the  error.  State  v.  Qonzales,  19  N.  M. 
467,  144  Pac.  1144;  Territory  v.  Lobato,  17 
N.  M.  666,  134  Pac.  222,  L.  R.  A.  1017A  1226 : 
James  v.  Hood,  19  N.  M.  234,  142  Pac.  162. 

[B]  6.  A  further  objection  to  the  instrnc- 
tion  is  embodied  in  the  exception  to  the 
effect  that  the  Instruction  did  not  embody 
the  element  of  killing  without  premeditation 
and  deliberation  and  without  malice.  A 
similar  objection  to  an  instruction  was  con- 
sidered in  Territory  v.  Trapp,  16  N.  M.  700, 
120  Pac.  702,  and  it  was  there  held  that  the 
omission  with  reference  to  malice  in  an  in- 
struction did  not  injure  the  defendant.  It 
was  there  pointed  out  that  the  omission  of 
all  reference  to  whether  the  killing  was 
without  malice  did  not  require  less  of  the 
jury  to  convince  than  the  law  required  and 
on  the  whole  such  an  omission  was  l)eneficlal 
to  the  defendant,  and  the  inaccuracy  In  the 
instruction  was  not  available  as  error.  We 
are  satisfied  with  the  holding  in  that  case, 
and  it  is  controlling  in  this  upon  tills  point. 
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[7]  T.  The  last  proposition  In  the  excep- 
tion l9  to  the  effect  that  Instruction  14  U  in 
conflict  with  and  repngnant  to  instmctlon  10, 
heretofore  quoted.  Assuming  that  the  ex- 
ception would  be  sufficient  to  direct  the 
court's  attention  to  any  specific  conflict  be- 
tween the  two  instructions,  which  is  very 
doubtful,  we  tail  to  appreciate  wherein  any 
such  repugnancy  exists.  Instruction  No.  10 
applies  the  law  generally  to  the  indictment 
and  the  facts  in  the  case.  Instruction  No. 
14  was  intended  to  apply  the  law  to  the 
spedflc  circumstances  shown  in  evidoice, 
and  In  no  particular  departs  from  instruction 
No.  10,  except  In  its  omission  of  reference  to 
the  absence  of  malice.  Instrnctlon  No.  10 
is  a  general  statement,  under  the  indictment 
and  the  facts  charged  therein,  of  the  law  of 
manslaughter,  both  voluntary  and  involun- 
tary ;  instruction  No.  14  is  an  application  by 
the  court  of  these  general  statements  of  the 
law  to  the  spedflc  facts  shown  in  evidence. 
In  the  latter  instruction  the  omission  of 
reference  to  the  presence  or  absence  of  mal- 
ice Is,  as  before  seen,  an  omission  in  the 
appellant's  favor  of  whidi  he  cannot  com- 
plain in  this  court. 

[8]  8.  Appellant  complains  of  the  refusal 
of  the  court  to  give  his  requested  instruction 
No.  8,  as  follows: 

"Your  are  further  instructed  that  it  is  your 
province  to  determine  from  the  evidence  wheth- 
er or  not  the  fatal  shot  was  fired  in  the  heat  of 
passion,  and  as  to  whether  or  not  it  was  fired 
upon  sudden  and  sufficient  provocation,  and  if 
you  so  believe,  and  further  believe  from  the 
evidence  that  the  killing  of  the  deceasd  was 
the  result  of  accident  and  misfortune,  without 
intent  upon  the  part  of  the  defendant  to  take 
the  life  of  the  deceased,  but  in  a  Justifiable  at- 
tempt to  slay  the  witness  Montoya,  as  here- 
tofore explained  in  these  instractions,  then  you 
should   acquit  the  defendant." 

There  was  no  error  in  this  because  the 
subject  was  fully  covered  by  the  court's  in- 
structions Nos.  15,  16,  and  17,  the  latter  being 
the  defendant's  requested  instruction  No.  10. 
It  is  a  familiar  rule  in  this  jurisdiction  that 
courts  are  not  bound  to  ^ve  instructions 
which,  even  if  correct,  are  merely  cumula- 
tive, an4  state  in  another  form  a  proposition 
of  law  already  given  to  the  Jury.  State  v. 
Belisle,  22  N.  M.  285,  161  Pac.  168;  State 
v.  Dickens,  23  N.  M.  26,  165  Pac.  850;  State 
V.  Rodriguez,  23  N.  M.  156,  167  Pac.  426, 
Ij.  R.  a.  1918A,  1016. 

[9]  9.  Appellant  contends  that  the  court 
erred  in  refusing  to  give  his  requested  In- 
struction Na  9,  as  follows: 

"You  are  further  instructed  that  if  you 
find  from  the  evidence  that  the  situation  as 
testified  to  by  the  defendant  existed  at  the  time 
the  fatal  shot  was  fired,  and  was  such  as  to 
Justify  a  reasonable  and  prudent  man  in  be- 
Ueving  that  the  witness,  Narciso  Montoya,  was 


then  and  there  in  the  act  of  having  carnal 
knowledge  of  defendant's  wife,  with  whom  de- 
fendant was  then  living,  and  that  defendant,  as 
a  reasonable  and  prudent  man,  so  believed  when 
he  acted,  and  when  the  fatal  shot  was  fired, 
the  defendant  intended  to  take  the  life  of  the 
witness  Narciso  Montoya,  and  did  not  intend 
to  slay  the  deceased,  then  it  will  be  your  duty 
to  return  a  verdict  of  not  guilty." 

The  subject-matter  of  this  requested  in- 
struction was  fully  covered  by  the  court's  In- 
atructioQs  Nos.  13  and  15,  with  the  same  dis- 
position as  was  made  of  the  eighth  requested 
Instructioii. 

[10]  10.  Appellant  complains  of  the  refusal 
of  the  court  to  give  his  requested  instruction 
No.  15t  as  follows: 

"The  court  instructs  the  jury  that  if  the  evi- 
dence is  reasonably  consistent  with  the  de- 
fendant's innocence  he  should  be  promptly 
acquitted." 


TblB  Instnictloii  waa  erroneona,  In  that  It 
directed  the  Jury  in  certain  contingencies  to 
"promptly  acquit"  the  defendant  The  court 
is  not  authorized  to  direct  the'  Jury  to  do  any- 
thing whidi  it  is  their  duty  to  do,  otherwise 
than  upon  due  and  careful  consideration. 
ISven  if  the  instruction,  as  tendered,  was  not 
(V)en  to  the  above  objection,  the  appellant 
cannot  complain  of  the  court's  refusal  to  give 
the  same.  Upon  this  subject  app^ant  made 
two  requests  for  Instructions,  Nos.  14  and  IS 
and  No.  14  was  given  by  the  court  in  such 
form  as  to  fully  cover  the  propoBltion  con- 
tended for,  namely,  that  where  a  man's  con- 
duct may  as  consistently,  from  the  evidence, 
be  referred  to  one  of  tlie  two  motives,  one 
criminal  and  the  other  innocent,  it  is  the  duty 
of  the  Jury  to  presume  that  such  conduct  la 
actuated  by  the  innoc^it  motive,  and  not  the 
criminal.  The  last  clause  of  this  tendered  in- 
struction was  properly  strickm  out  by  the 
court    It  was: 

"In  which  event  it  will  be  the  duty  of  the 
jury  to  acquit  the  defendant." 

It  is  readily  seen  that  such  a  statement  in 
such  an  instruction  was  highly  improper,  and 
its  tendency  was  to  confuse  rather  than  clari- 
fy the  subject  In  the  minds  of  the  Jurors.  It 
follows  that  the  appellant  is  not  in  a  position 
to  complain  here  of  the  refusal  to  give  the  in- 
struction. 

[11]  11.  Appellant  complains  of  the  refusal 
of  the  court  to  give  his  requested  Instruction 
No.  17  as  follows: 

"Your  are  further  instructed  that  before  you 
can  convict  the  defendant  each  of  you  must  be 
satisfied  to  a  moral  certainty  and  beyond  a 
reasonable  doubt,  not  only  that  proof  is  con- 
sistent with  the  defendant's  guilt,  but  that  it 
is  wholly  inconsistent  with  every  other  ra- 
tional conclusion;    and,  unless  each  of  you  ia 
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•o  convinced  hj  the  evidence  of  the  defendant's 
(nflt  that  7on  would  each  venture  to  act  upon 
that  decision  in  matters  of  the  highest  con- 
cern and  Importance  to  yonr  own  interest,  then 
yon  maat  find  the  defendant  not  guilty." 

The  sabject-matter  of  this  instnictlon  was 
foUy  covered  by  the  court's  InstmctlonB  Nob. 
23  and  25,  and  the  appellant  cannot,  there- 
fore, make  any  complaint  here. 

[12]  12.  Appellant  complains  of  the  giving 
by  the  court  of  its  instruction  No.  24,  tbe 
same  being  In  part  as  follows: 

"You  are  instrocted  that  the  credit  of  a  wit- 
ness may  be  impeached  by  showing  that  be  or 
she  has  made  statements,  either  in  or  ont  of 
court,  contradictory  to  and  inconsistent  with 
his  or  her  testimony  on  the  trial,  concerning 
matters  material  or  relevant  to  the  issue." 

The  exception  In  the  court  below  to  this 
Instruction  was  to  the  effect,  there  being  no 
Impeachment  in  the  case  except  by  showing 
that  witnesses  for  the  prosecution  had  pre- 
viously testllled  under  oath  in  the  habeas 
corpus  proceeding,  that  the  instruction  should 
onbody  tbe  words  "under  oath,"  and  that  the 
instmctlon,  as  given,  which  would  indude 
the  Impeachment  upon  statements  made,  not 
vmder  oath,  was  inapplicable  to  the  facts  be- 
fore the  court.  It  Is  to  be  observed  that  the 
language  used  in  the  instruction  is  "state- 
ments either  in  or  ont"  of  court  It  is  cer- 
tainly a  matter  of  common  knowledge,  of 
which  tbe  Jury  must  necessarily  be  informed, 
that  statements  of  witnesses  "in  conrt"  are 
necessarily  under  oath.  The  addition  of  the 
words  "under  oath"  would  add  nothing  to  the 
Instruction,  and  conveys  to  the  jury  no  addi- 
tiantH  meaning.  The  appeUant,  therefore,  Is 
tn  no  position  to  complain  of  this  instruction, 
because,  at'  most,  it  merely  lacked  sdentiflc 
form,  while  in  substance  It  covers  the  matter 
as  fully  and  as  intelligently  as  If  the  words 
bad  been  inserted. 

The  other  portion  of  the  exception,  to  tbe 
effect  that  the  Instmctlon,  as  given,  was  not 
directly  applicable  to  the  sitnation  as  present- 
ed upon  the  trial,  la  of  no  avail  to  the  appel- 
lant. It  is  true  that  no  witness  was  Impeach- 
ed by  contradiction  of  statements  made  by 
Iilm,  not  under  oath.  The  instruction,  there- 
fore, while  not  strictly  applicable  to  the  facta, 
must  necessarily  have  been  entlrdy  harmless 
to  the  appeUant 

[111  13.  As  before  pointed  out  the  defend- 
ant was  convicted  of  Involuntary  manslaugh- 
ter. There  was  added  to  the  verdict  the  fol- 
lowing language:  "We  respectfully  beg  the 
ineray  of  the  court"  This  recommendatlcMi 
was  authorized  by  section  4447,  Code  1915, 
which  Is  as  follows: 

"fn  the  trial  of  the  criminal  cases,  punish- 
xaent  within  the  limits  prescribed  by  law  shall 
be  assessed  by  the  court  in  its  discretion;  but 
juries  may,  in  their  discretion,  upon  return  of 
a  verdict  of  guilty  in  any  criminal  case,  recom 
mend  defendant  to  the  dennncy  of  the  court, 


and  any  such  recommendation  shall  receive  doe 
consideration  by  the  court" 

The  penalty  for  mandaughta:  is  provided 
by  section  1461,  CSode  191S,  and  Is  imprison- 
ment In  the  state  penitentiary  for  a  period 
of  time  not  less  than  1  year  nor  more  than 
10  years.  The  court  after  receiving  this  ver- 
dict sentenced  the  appellant  to  confinement 
in  the  penitentiary  at  hard  labor  for  a  period 
of  not  less  than  9  years  nor  more  than  10 
years.  Judge  Mechem  evldaitly  believed 
that  the  woman  was  intentionally  shot  out- 
side the  honse  at  the  door,  in  the  heat  of 
passion.  Therefore,  after  considering  tbe 
jury's  recommendation  to  clemency,  as  we 
must  assume,  he  declined  to  follow  the  recom- 
mendation, 

Tbe  appeUant  argues  that  the  statute, 
above  quoted,  gives  to  the  defendant  tn  a 
criminal  case  a  substantial,  legal  right  which 
the  trial  court  may  not  Ignore.  In  other 
words,  appellant  would  have  the  conrt  hold 
that  the  statute  requires  the  court,  upon  such 
recommendation  from  the  Jury,  to  make  some 
substantial  concession  to  the  defendant  by 
way  of  moderation  in  the  sentence.  Just 
what  measure  should  be  applied  in  such  cases 
Is  not  suggested  by  counsel.  If,  Indeed,  any 
rale  could  be  formulated  upon  such  subject 

The  question  is  whether  the  Legislature, 
when  It  enacted  the  statute  referred  to.  In- 
tended that  the  Jury's  recommendation  should 
be  binding  upon  the  conrt,  or  whether  it 
should  be  merely  advisory  to  the  court  for 
the  purpose  of  moving  his  discretion  by  laying 
before  him  tbe  opinion  of  the  12  Jurors  that 
the  defendant  should  be  leniently  dealt  with. 

We  have  examined  aU  of  the  comparatively 
few  cases  fr<Hn  the  other  Jurisdictions,  but 
find  them  of  no  value,  as  the  statutes  upon 
which  they  are  based  are  entirely  different 
fr<Hn  ours  in  their  provisions.  The  cases  are 
collected  In  16  C.  J.  §  2601,  and  in  a  note  to 
State  T.  Arata,  66  Wash.  IBS,  105  Pac.  227,  21 
Ann.  Cas.  242. 

In  determining  the  proper  Interpretation 
of  this  statute,  reference  to  previous  legisla- 
tion on  the  subject  may  be  helpful.  Previous 
to  1801  the  Juries  assess^  tbe  punishment  in 
criminal  cases,  except  when  otherwise  spe- 
cially provided  by  statute.  This  practice 
originated  In  the  Kearney  Gode,  and  was 
carried  forward  into  the  Ck>mpilation8  of  1865 
(chapter  67,  f  22)  and  1884  (section  2468)  in 
the  following  form: 

"All  issues  of  fact  In  a  criminal  case,  shall 
be  tried  by  a  Jury,  who  shaU  assess  the  punish- 
^ment  in  their  verdict  and  the  court  shaU  ren- 
der a  Judgment  accordingly." 

In  1891  the  Legislature  departed  from  the 
former  system,  and  by  section  10  of  chapter 
80  of  the  Laws  of  1891  enacted  section  4447, 
Code  1915,  above  qnoted.  It  thus  a.ppea.n 
that  the  Legislature  in  its  wisdom  adopted 
an  entirely  new  system,  intrusting  to  district 
Judges  the  power  to  Impose  sentence  upon 
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criminal  defendants,  within  certain  preBcrib- 
ed  statutory  limits.  Tbe  Legislature,  by  the 
language  used,  hoiveTer,  did  not  see  fit,  evi- 
dently, to  strip  the  Juries  absolutely  of  all 
power  and  control  over  the  sentence  of  de- 
fendant convicted  of  crime.  It  reserved  to 
the  Juries  still  a  certain  measure  of  power 
In  this  regard,  and  the  question  is  to  deter- 
mine Just  what  the  nature  and  extent  of  that 
power  Is  from  the  language  used.  It  Is  evi- 
dent that  the  Legislature  did  not  Intend  to 
leave  with  the  Juries  an  absolute  power  to 
control  the  discretion  of  the  court  In.  fixing 
sentences.  Had  It  so  Intended  it  would  have 
used  language  to  the  efCect  that  In  case  of  a 
recommendation  to  clemency  certain  definite 
consequences  should  fiow  therefrom.  Nothing, 
of  the  kind  appears  tn  the  statute.  On  the 
other  hand.  It  appears  that  the  Legislature, 
taking  into  consideration  the  previous  history 
of  the  state,  during  which  the  Juries  had  been 
the  sole  Judges  of  the  amount  of  punishment 
to  be  Inflicted,  deemed  It  expedient  and  prop- 
er that  they  might  still  advise  the  court  as  to 
their  oplnlcm,  in  a  general  way,  upon  the  sub- 
ject of  the  sentence  of  the  prisoner.  The 
statute  did  not  authorize  the  Jury  to  suggest 
any  particular  tnm  of  sentence,  but  merely 
authorized  the  Jury  to  lay  before  the  court 
the  fact  that  they  thought  clemency  might 
properly  be  shown.  The  final  discretion  and 
determination  as  to  what  the  sentence  should 
be  was  left  undisturbed  with  the  court.  No 
other  conclusion  can  be  reached  from  the 
words  used  tn  the  statute.  Nor  can  any  other 
workable  Interpretation  be  arrived  at.  If 
the  discretion  to  determine  the  sentence  rests 
with  the  court,  as  it  evidently  does,  who  shall 
say  whether  the  court  yielded  enough  to  satis- 
fy the  suggestion  of  the  Jury  in  the  recom- 
mendation to  mercy.  Endless  controversy 
would  arise  to  each  case  if  the  discretion  of 
the  trial  Judge  Is  to  be  subjected  to  review  by 
this  court.  When  the  district  Judge,  sitting 
as  he  does  and  hearing  the  evidence,  exer- 
cises his  best  Judgment  and  discretion  as  to  a 
suitable  sentence,  after  having  noted  and  giv- 
en due  consideration  to  the  opinion  of  the 
trial  Jury  expressed  in  their  verdict,  the  dc- 
fmdant  has  received  all  that  he  is  entitled  to 
under  this  statute. 

We  therefore  hold  that  the  provision  of 
the  statute  authorizing  a  recommendation  of 
Clemency  by  the  Jury  is  merely  for  the  pur- 
pose of  allowing  the  Jury  to  give  the  trial 
Judge  the  benefit  of  their  opinion  as  to  whetb- 
er  clemency  should  be  extended,  and  is  not 
intended  to  in  any  manner  control  the  ulti- 
mate discretion  of  the  trial  Judge  in  fixing 
the  sentence 

It  follows  from  all  the  foregoing  that  there 
Is  no  error  In  the  Judgment  of  the  district 
court,  and  that  It  should  be  atfirmed;  and  it 
i>  so  ordered. 

BOBBRTS  and  KATNOLDS,  JJ..  ooncor. 


(7»  Okl.  »2) 

HOLLINQSHEAD  et  al.  v.  HOLLINGSHEAD. 
(No.  9698.) 

(Supreme  Court  of  Oklahoma.    Oct  12,  1«10. 
Behearing  Denied.    Nov.  16,  1920.) 

(SvUalui  bp  th«  Court.) 

1.  Jadgmei)t  (8=»423,  443(1)— Mistake  or  rrand, 
warranting  oancellatlon  of  Jodgmsiit  antf 
daolaration   of  resulting  trust,  defined. 

In  a  suit  to  declare  a  reaultjug  trust,  the 
plaintiff  must  prove,  not  that  the  Judgment  at- 
tacked was  erroneous,  but  tbat  it  is  a  result 
of  mistake  or  fraud,  and  it  is  also  well  set- 
tled tbat  the  fraud  which  would  Justify  the 
cancellation  in  an  equity  suit  of  the- Judgment 
or  order  of  the  probate  court  mast  be  ex- 
traneous to  the  issues,  and  such  as  to  have 
prevented  the  complainant  from  having  a  fair 
hearing. 

2.  Judgment  «=>46 1  (5)— Evidence  held  lasuN 
flclent  to  show  resulting  trust  In  property 
held  by  heir  ander  decree  of  foreign  probate 
court. 

Record  examined,  and  Held,  that  the  trial 
court  did  not  err  in  sustaining  the  demurrer  to 
the  evidence. 

Error  from  District  Orart,  Murray  Coun- 
ty;   F.  B.  Swank,  Judge. 

Suit  by  Montgomery  Hollingshead  and 
others  against  Mary  Hollingshead.  Decree 
for  defendant,  and  plalntUts  bring  error. 
Affirmed. 

H.  O.  Parker,  of  Indianapolis,  Ind.,  Ttay 
Clem  and  McClure  &  Casteel,  all  of  Sulphur, 
W.  E.  Latimer,  of  Oklahoma  City,  J.  D. 
Lankford,  of  Sulphur,  and  Stuart,  Sharp  ft 
Cruce,  of  Oklahoma  City,  for  plalntifflB  In 
error. 

George  M.  Nicholson,  of  Sulphur,  for  de- 
fendant In  error.  * 

ECANB,  J.  This  was  a  suit  In  equity,  com- 
menced by  the  plaintiffs  in  error,  plaintiffs 
below,  against  the  defendant  in  error,  defend- 
ant below,  for  the  purpose  of  dedaring  a 
trust  and  for  the  partition  of  certain  real 
property.  Hereafter,  for  convenience,  the 
parties  will  be  called  "plaintiffs"  and  "de- 
fendant," respectively,  as  they  appeared  in 
the '  trial  court 

Plaintiffs'  petition  alleged,  in  substance: 
Tbat  Morgan  Hollingshead,  formerly  the  hus- 
band of  the  defendant,  died  intestate  in  To- 
ledo, Ohio,  on  the  25th  day  of  March,  1913. 
That  at  the  time  of  bis  death  he  was  a  cit- 
izen and  permanent  resident  of  Sulphur,  - 
Murray  county,  Okl.,  but  was  temporarily 
domiciled  In  the  city  of  Toledo  at  the  time 
of  his  death.  That  the  plaintiffs,  who  were 
brothers  and  sisters  of  the  decedent,  and  the 
defendant,  who  was  his  wife,  are  the  sole 
and  only  heirs  at  law  to  his  estate.  That  at 
the  time  of  his  death  Morgan  Hollingshead 
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died  seized  of  no  real  estate  In  the  state  of 
Oklahoma,  bnt  possessed  three  promissory 
notes  as  follows:  One  for  $20,000,  siecared 
by  a  mortgage  on  the  Artesian  Hotel  at  Sul- 
phur; one  for  $5,000,  secured  by  a  mortgage 
on  the  Sulphur  Laundry,  and  one  for  $10,- 
000,  secured  by  a  mortgage  on  the  First  Na-" 
tlonal  Bank  building  and  a  deposit  tn  a  local 
bank  at  Sulphur,  and  other  moneys  and 
property  In  Ohio,  none  of  which  were  ac- 
quired during  coTerture.  That  according  to 
the  laws  of  descent  and  distribution  of  the 
state  of  Oklahoma  said  property  descended 
one-half  to  plaintiffs  and  one-half  to  the  de- 
fendant. That  since  the  death  of  Morgan 
HoIUngshead,  his  widow,  defendant  In  this 
action,  had  converted  said  notes  to  her  own 
use,  and  exchanged  the  same  for  the  real  es- 
tate described  In  the  mortgages  securing 
said  notes,  receiving  deeds  to  said  real  es- 
tate from  the  mortgagors.  The  prayer  of 
the  petition  was  that  these  deeds  be  declared 
a  trust  In  favor  of  the  plalntlfts  to  the  ex- 
tent of  their  one-half  Interest  In  said  notes, 
and  Oiat  one-half  of  the  proceeds  be  set 
aside  to  them. 

Defendant's  answer  admitted  that  Mor- 
gan HoUlngshead  died  intestate  without  Is- 
sue in  the  city  of  Toledo,  Lucas  county,  Ohio, 
as  alleged  by  the  plaintiffs,  and  that  be  died 
seized  of  no  real  estate  In  the  state  of  Okla- 
homa, and  that  the  said  Morgan  HoUlng- 
shead was  the  owner  of  the  promissory  notes 
and  mortgages  In  plaintiffs'  petltlim  men- 
tioned. 

Further  answering,  the  defendant  alleged, 
in  substance,  that  said  Morgan  HoUlngshead 
was  a  permanent  resident  of  the  dty  of  To- 
ledo, at  the  time  of  bis  death ;  that  be  and 
this  defendant  were  permanently  residing  In 
their  homestead  in  said  city  of  Toledo,  Lu- 
cas county,  state  of  Ohio,  and  had  been  so 
iwrmanently  residing  for  more  than  20 
years,  and  that  said  Morgan  HoUlngshead 
never  at  any  time  resided  In  Murray  county, 
state  of  Oldahoma,  or  in  the  state  of  Okla- 
homa ;  that  by  the  laws  of  thb  state  of  Ohio 
the  defendant  was  the  sole  -heir  at  law  of 
Morgan  HoUlngshead,  deceased ;  that  oh  the 
Slst  day  of  March,  1918,  this  defendant  was 
by  order  of  the  probate  court  of  Lucas  coun- 
ty, state  of  Ohio,  duly  appointed  adminis- 
tratrix of  the  estate  of  Morgan  HoUlng- 
shead, deceased,  and  duly  qoallfled  as  such 
admlnistnitrix  of  said  estate. 

Said  defendant  further  aUeges  that  on  the 
19tli  day  of  May,  1914,  said  probate  court  of 
Lncas  county,  state  of  Ohio,  made  and  en- 
tered an  order  and  Judgment  by  which  the 
court  found  that  said  defendant  was  the 
widow  and  sole  surviving  heir  at  law  of 
■aid  Morgan  HoIUngshead,  deceased,  and  as 
such  was  entitled  to  receive  all  of  the  as- 
sets at  the  estate  of  said  Morgan  HoUlng- 
shead, deceased,  remaining  In  her  hands  as 
•aid  administratrix,  and  It  was  ordered,  ad> 


judged,  and  decreed  hy  the  court  that  said 
defendant,  as  such  administratrix,  be  and 
she  was  tber*y  directed  to  turn  over  to  her^" 
self,  as  the  widow  and  sole  heir  of  said  Mor- 
gan HoUlngshead,  deceased,  all  moneys  and 
assets  then  In  her  hands  as  such  adminis- 
tratrix, and  to  make  due  assignment  and 
transfer  of  the  first  mortgage  bonds  and 
coupons  in  said  order  and  decree  speclflcaUy 
described  as  weU  as  the  mortgages  securing 
the  payment  of  the  same. 

Said  defendant  further  alleges  that  under 
and  by  virtue  of  said  order  and  Judgment  of 
said  court  said  Mary  HoIUngshead,  adminis- 
tratrix of  the  estate  of  said  Morgan  HoIUng- 
shead, deceased,  did  assign  and  transfer  said 
first  mortgage  bonds  and  coupons,  and  the 
mortgages  securing  the  same,  to  this  said 
defendant,  as  the  widow  and  sole  heir  at  law 
of  said  Morgan  HoUlngshead,  deceased,  and 
that  this  defendant  thereby  became  the  law- 
ful owner  and .  holder  of  said  bonds  and 
mortgages. 

Said  defendant  further  aUeges  that  since 
the  making  of  said  order,  and  the  rendition  of 
said  Judgment  by  said  probate  court  of  Lu- 
cas county,  state  of  Ohio,  as  aforesaid,  this 
said  defendant  has  acquired  the  title  to  the 
real  estate  in  said  mortgages  described,  and 
Is  now  the  owner  of  said  real  estate  In  fee 
simple. 

Said  defendant  further  aU^es  that,  on  or 
about  the  17th  day  of  November,  1913,  said 
plalntUIs  caused  one  O.  B.  Beckham,  a  resi- 
dent of  Murray  county,  state  of  Oklahoma, 
to  file  In  the  county  court  of  Murray  county, 
state  of  Oklahoma,  his  petition  for  the  ap- 
pointment of  himself  as  the  administrator  of 
the  estate  of  Morgan  HoUlngshead,  de- 
ceased; that  this  said  defendant  filed  an 
answer  and  opposition  to  said  petition,  show- 
ing that  by  virtue  of  the  findings  and  decree 
and  of  the  nonresldence  of  Morgan  HoUlng- 
shead, hereinbefore  referred  to  the  county 
court  of  Murray  county,  state  of  Oklahoma, 
was  without  Jurisdiction  to  appoint  an  admin- 
istrator of  said  estate. 

Said  defendant  further  aUeges  that  upon  a 
hearing  had  upon  said  petition  and  .answer 
and  opposition  on  the  5th  day  of  December, 
1913,  the  county  court  of  Murray  county, 
state  of  Oklahoma,  made  and  entered  an 
order  denying  the  prayer  of  said  petition 
and  dismissing  the  said  petition  at  the  cost 
of  said  petitioner. 

Said  defendant  further  alleges  that  O.  B. 
Beckham  appealed  from  said  order  of  the 
county  court  of  &^urray  county,  state  of 
Oklahoma,  to  the  district  court  of  said  coun- 
ty and  state,  and  said  appeal  was  by  said 
district  court  dismissed,  and  said  Judgment 
of  said  county  court  of  Murray  county,  state 
of  Oklahoma,  has  become  final  and  conclu- 
sive. 

Plaintiffs*  reply,  after  denying  the  aUega- 
tions  of  new  matter  set  up  In  the  defend- 
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ant's  answer,  alleged  that  the  probate  court 
of  Lucas  county,  Ohio,  had  no  Jurisdiction 
over  the  estate  of  the  deceased,  including 
that  portion  in  the  state  of  Oklahoma,  and 
that  said  defendant,  when  she  filed  for  ap- 
plication in  said  probate  court  of  Lucas 
county,  Ohio,  to  be  appointed  administra- 
trix over  the  estate  of  said  Morgan  Holllng- 
shead,  including  that  portion  in  Oklahoma, 
well  knew  that  the  allegations  thereof  were 
untrue,  and  well  knew  that  said  decedent  at 
said  times  was  a  permanent  resident  and  cit- 
izen of  Murray  county,  Okl.,  and  thereby 
perpetrated  a  fraud  on  the  jurisdiction  of 
said  probate  court  of  Lucas  county,  Ohio, 
and  also  perpetrated  a  fraud  upon  the  pro- 
bate court  of  Murray  county,  Okl.,  all  done 
for  the  purpose  of  defrauding  these  plain- 
tiffs out  of  their  just  rights  as  heirs  of  said 
deceased  to  a  portion  of  the  estate  of  said 
deceased. 

Plaintiffs  furthw  state  thfit  said  order  of 
the  said  court  of  Lucas  county,  Ohio,  and 
all  orders.  Judgments,  and  proceedings  previ- 
ous and  subsequent  thereto  in  said  matter, 
were  illegal  and  void  by  reason  that  said 
fraud  was  practiced  by  the  defendant  on  the 
Jurisdiction  of  said  courts ;  that  all  the  acts 
of  the  defendant  pursuant  to  said  illegal  or- 
der and  proceedings  in  said  probate  court  of 
Lucas  county,  Ohio,  relating  to  the  assets 
of  said  estate,  transferring  and  assigning 
same  over  to  defendant,  are  illegal  and  void 
for  reasons  above  stated;  that  at  all  said 
times  said  Morgan  Holllngshead,  deceased, 
was  a  resident  of  Murray  county,  Okl.,  up 
to  and  Including  the  date  of  his  death;  that 
he  was  temporarily  residing  in  Lucas  coun- 
ty, Ohio,  when  he  died,  and  that  at  said  time 
be  was  a  permanent  resident  and  citizen  of 
Murray  county,  Okl.,  and  the  probate  court 
of  Murray  county,  Okl.,  alone  had  Jurisdic- 
tion over  his  estate,  and  that  when  said  pre- 
tended application  of  defendant  to  be  ap- 
pointed administratrix  of  said  Morgan  H<d- 
llngsbead  was  filed  by  hei^  in  the  probate 
court  of  Lucas  county,  Ohio,  all  of  the  plain- 
tiffs ever  since  have  been,  and  are  now 
nonresidents  of  said  state  of  Ohio,  three 
of  whom  were  residents  of  the  state  of  In- 
diana, and  the  other  two  lived  in  the  state 
of  Montana,  and  none  of  them  had  actual  or 
constructive  notice  of  the  pendency  of  the 
proceedings  of  said  probate  court  of  Lucas 
county,  Ohio,  as  to  said  estate. 

After  the  plalntifl's  had  introduced  their 
evidence  and  rested  the  defendant  filed  a 
demurrer  thereto,  which  was  sustained  by 
the  court,  and  it  Is  the  action  of  the  trial 
court  In  sustaining  this  demurrer  to  the 
evidence  which  Is  presented  for  review  by 
this  proceeding  in  error. 

We  have  examined  the  evidence  carefully, 
and  find  that,  aside  from  considerable  im- 
material family  history,  it  consists  entirely 
of  an  effort  on  the  part  of  the  plaintiffs  to 


prove  that  Morgan  Holllngshead  was  a  res- 
ident of  Murray  county,  Okl.,  at  the  time  of 
his  death,  assuming,  we  take  It,  that  this 
evidence  would  tend  to  establish  the  plain- 
tiffs' case.  By  eliminating  from  considera- 
tion the  preliminary  questions  upon  which 
counsel  agree,  we  will  be  able  to  pass  vqpon 
the  precise  contentions  of  the  parties  with- 
out specifically  noticing  many  of  the  correl- 
ative propositions  argued  by  counsel  for  the 
respective  parties  in  their  briefs  over  which 
there  is  no  dispute. 

First,  it  is  contended  by  counsel  for  the 
defendant  that,  inasmuch  as  title  to  the  es- 
tate of  her  husband  was  vested  in  her  by  a 
Judgment  of  the  probate  court  of  Lucas  coun- 
ty, Ohio,  a  court  of  competent  Jurisdiction  to 
pass  upon  heirship  and  questions  pertaining 
to  the  administration  and  distribution  of  the 
estate  of  decedents,  the  resulting  trust  prayed 
for  will  not  be  declared  on  the  evidence  here- 
in, which  merely  tends  to  show,  if  anything, 
that  the  court  which  decreed  the  property 
to  the  defendant  erred  In  Its  Judgment. 
This,  upon  the  principle  that  equity  will  not 
assume  to  retry  a  case  tried  by  a  court  of 
law  merely  upon  the  assumption  that  the 
court  reached  the  wrong  decision.  This  Is 
conceded  to  be  correct  proposition  of  law, 
and  to  avoid  Its  force  counsel  In  tbelr  brief 
say: 

"There  has  been  bat  one  judgment  which 
vested  any  property  in  this  defendant,  and 
that  was  the  decree  of  distribution  of  the  pro- 
bate court  of  Lucas  county,  Ohio.  (Wa  do  not 
attempt  to  attack  the  validity  of  that  decree 
as  to  the  Testing  of  any  property  situated  in 
Ohio,  but  specifically  admit  that  by  that  decree 
this  defendant  sncceeded  to  all  the  property 
situated  within  the  state  of  Ohio.)  However, 
from  the  authorities  cited  in  the  plaintiffs'  orig- 
inal brief  and  to  be  cited  hereinafter,  it  will 
be  seen  that  the  Ohio  judgment  had  no  extra- 
territorial eSect  as  a  judgment  in  rem,  and 
as  it  was  not  a  judgment  in  personam,  it  can- 
not have  any  effect  on  the  property  in  Okla- 
homa; hence,  the  property  situated  in  Okla- 
homa has  not  vested  by  any  judgment,  but  re- 
mains unsettled  as  of  the  date  of  Morgan  Hol- 
lingshead's  death.  Therefore,  the  property  in 
Oklahoma  never  having  vested  by  any  judg- 
ment, we  need  not  further  diacusa  the  question 
as  to  whether  a  resulting  trust  will  or  will  not 
be  decreed  as  to  property  vested  by  judgment." 

We  are  unable  to  agree  with  counsel  as  to 
the  scope  of  the  Judgment  of  the  probate 
court  of  Lucas  county,  Ohio.  It  Is  alleged 
by  the  defendant  in  her  answer  and  conced- 
ed by  the  plaintiffs  in  their  reply  that  it  was 
by  virtue  of  this  Judgment  that  defendant 
came  into  possession  of  the  estate  of  h»  de- 
ceased husband.  If  this  was  not  the  man- 
ner of  acquiring  possession  of  It,  there  Is  no 
evidence  in  the  record  tending  to'  show  bow 
the  defendant  became  possessed  of  the  notes 
and  mortgages  which  she)  afterwards  ex- 
changed for  the  Oklahoma  real  estate.  As 
these  notes  and  mortgages  undoubtedly  were 
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personal  property  In  the  possession  of  Mor- 
gan HoIUngshead  in  the  state  of  Oblo,  at 
the  time  of  bis  death  at  Toledo,  It  Is  not 
qnlte  clear  to  ua  what  counsel  mean  by  say- 
ing that  they  do  not  attack  the  validity  of 
the  Ohio  Judgment  in  so  far  as  it  deals  with 
the  part  of  the  decedent's  estate  situated  in 
Ohio.  If  they  mean  to  Infer  that  the  notes 
and  mortgages  were  situated  in  Oklahoma, 
we  are  unable  to  find  any  evidence  tending 
to  rapirart  such  Inference.  If  the  notes  and 
mortgages  were  situated  in  Ohio  at  the  death 
of  Morgan  Holllngsbead,  then  it  seems  to 
us  that  counsel  hare  conceded  that  they 
passed  to  the  defendant  by  virtue  of  the 
Ohio  Judgment  There  can  be  no  doubt  that 
the  question  of  Morgan  HoIIlngsbead's  resi- 
dence at  the  time  of  his  death  was  an  issue 
in  the  proceedings  In  the  Ohio  probate  court 
and  that  that  court  necessarily  passed  upon 
that  question  in  awarding  the  property  to 
the  defendant.  The  record  before  us  does 
not  purport  to  show  the  evidence  upon  which 
the  Ohio  court  acted  in  making  its  findings 
and  entering  its  Judgment,  but  the  presump- 
tion is  that  it  was  suffldoit  Assuming  that 
the  evidence  tending  to  show  residence  was 
of  the  same  weight  and  cogency  as  the  evi- 
dence olFered  on  that  Issue  in  the  case  at 
bar,  we  would  not  be  inclined  to  hold,  if 
called  upon  to  weigh  the  evidence,  that  the 
Ohio  court  even  erred  In  its  findings  on  that 
question. 

[11  l?either  was  there  any  evidence  offered 
In  the  trial  of  the  case  at  bar  tending  to 
show  that  the  Ohio  Judgment  was  procured 
by  fraud  extraneous  of  the  record.  It  is 
very  definitely  settled  that  in  a  suit  to  de- 
clare a  resulting  trust  the  plaintiff  must 
prove,  not  that  it  was  erroneous,  but  that  it 
was  the  result  of  mistake  or  fraud,  and  It  is 
also  well  settled  that  the  fraud  which  would 
Justify  the  cancellation  In  an  equity  suit  of 
the  Judgment  or  order  of  the  probate  court 
must  be  extraneous  to  the  issues,  and  sudi 
as  to  have  prevented  the  complainant  from 
having  a  fair  hearing.  DrlsklU  v.  Qulnn, 
170  Pac  495;  Brown  v.  Trent,  36  Okl.  239, 
128  Pac.  895;  United  States  v.  Throckmor- 
ton, 98  n.  S.  61,  25  L.  Ed.  93.  In  regard  to 
the  administration  proceedings  commenced  in 
the  probate  court  of  Murray  county  counsel 
say: 

"It  would  be  ridiculous  to  assert  that  the 
refusal  to  grant  letters  of  administration  to 
Beckham  by  the  county  court  of  Murray  county 
acted  as  a  decree  of  distribution,  and  vested 
this  prtperty  in  the  defendant  A  decree  ot 
distribution  could  not  be  made  in  that  manner 
and  at  that  time;  hence  that  judgment  could 
not  be  considered  as  having  vested  this  prop- 
erty in  defendant" 

[2]  In  the  view  we  take  of  the  case  we 
may  assume^  as  counsel  does,  that  neither 
the  Olilo  Judgment  nor  the  Oklahoma  pro- 


bate proceedings  were  binding  upon  them, 
and  that  they  oould  avoid  the  force  of  both 
of  these  proceedings  by  merely  showing  that 
Morgan  Holllngsbead  was  a  resident  of  the 
state  of  Oklahoma  at  the  time  of  his  death, 
and  still  they  would  be  no  better  off  in  so 
far  as  their  present  form  of  action  Is  con- 
cerned. Assuming  for  the  sake  of  argument 
that  the  evidence  introduced  by  the  plaintiffs 
In  the  case  at  bar  was  sufficient  to  raise  an 
Inference  that  Morgan  Hollingshead  was  a 
resident  of  Oklahoma  at  the  time  of  his  death, 
this  alone  would  not  entitle  the  plaintiffs  to 
pass  over  the  courts  of  law  created  by  the 
statutes  of  the  state,  for  the  purpose  of  de- 
termining heirship  and  the  rights  of  h^rs 
as  such,  and  go  directly  Into  a  court  of  equi- 
ty. Surely  the  estate  of  Morgan  Holling- 
shead, situated  in  CHdahoma,  should  be  ad- 
ministered upon  by  the  proper  probate  court 
of  Oklahoma,  if,  as  counsel  contend,  be  was 
in  fact  a  resident  of  this  state.  It  B^ms 
quite  clear  to  us  that  the  plalntiffts  have 
either  overlooked  or  avoided  an  entirely  ade- 
quate remedy  at  law,  and  resorted  to  a  court 
of  equity,  vrlthout  attempting  to  show  any 
reason  for  such  action.  In  our  judgment 
neither  the  petition  of  the  plaintiffs  nor  the 
evidence  adduced  at  the  trial  shows  facts 
sufficient  to  entitle  the  irialntiffs  to  Invoke 
the  Jurisdiction  of  a  court  of  equity. 

For  the  reasons  stated,  the  Judgment  ot 
the  court  below  is  affirmed. 

PITCHFORD,  JOHNSON,  McNEILL,  and 
BAILBT,  JJ.,  concur. 


McDOUGAL  V.  RICE. 


(TO  Okl. 
(No.  9697.) 


(Supreme  Court  of  Oklahoma.    Sept  14,  1920. 
Rehearing  Denied   Nov.  16,  1920.) 

(HyUabu*  (y  the  Court.) 

1.  Judflment  «=>5 1 8— "Collateral    attack"  de- 
flned. 

A  "collateral  attack"  in  a  Judicial  proceed- 
ing is  an  attempt  to  avoid,  defeat  or  evade  it, 
or  deny  its  force  and  effect  in  some  incidental 
proceeding  not  provided  by  law  for  the  express 
purpose  of  attacking  it 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Collat- 
eral Attack.] 

2.  Judgment  #=3472,  503— What  Judoment  sub- 
ject to  collateral  attack  stated. 

The  district  courts  of  this  state  are  courts 
of  general  jurisdiction,  and  their  Judgments 
cannot  be  collaterally  attacked  unless  the  rec- 
ord affirmatively  shows  want  of  jurisdiction, 
and  every  fact  not  negatived  by  the  record  is 
presumed  in  support  of  the  judgment  and 
where  the  court  is  one  having  power  to  grant 
the  relief  sought  and  haying  the  parties  before 
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it,  the  fact  that  the  petition  defectively  states 
a  cause  of  action,  or  fails  to  state  it,  does  not 
make  the  judgment  void  on  collateral  .attack; 
there  being  no  connection  between  jurisdiction 
and   sufficient  allegations. 

Error  from  District  Court,  Greek  County; 
Earnest  B.  Hughes,  Judge. 

Action  by  D.  A.  McDougal,  guardian  of 
Robert  Pittman,  Jr.,  against  J.  E.  Hlce. 
Judgment  for  plaintiff  was  vacated  on  de- 
fendant's motion,  and  plaintiff' brings  error. 
Reversed  and  remanded. 

Smith  &  Walker,  of  Sapulpa,  for  plaintiff 
in  error.  ,     . 

Emery  A.  Foster '  and  Foster  &  Feuquoy, 
all  of  Chandler,  for  defendant  in  error. 

JOHNSON,  J.  This  is  an  appeal  from  the 
district  court  of  Creek  county  from  a  Judg- 
ment sustaining  a  motion  to  vacate  and  set 
aside  a  former  Judgment .  of  that  court  in 
this  cause,  the  principal  grounds,  of  which 
motion  being  that  such  Judgment  was .  void 
fts  to  the  movant,  for  the  reason  that  the 
court  was  without  Jurisdiction  to  render  the 
same.    The  Judgment  attacked  is  as  followa: 

"Now  on  this  8th  day  of  January,  WIS,  the 
same  being  a  regular  judicial  day  of  the  regular 
January,  lt>13,  term  of  )thia  ^above-entitled 
court,  the  above-styled  caus;  comes  on  to  be 
heard  in  its  regular  order,  the  plaintiff  being 
present  by  its  attorneys,  Thompson  &  Scott, 
and  the  defendant,  Dewey  Park  Realty  Com- 
pany, a  corporation,  J.  E.  Rice,  B.  0.  Burnett, 
J.  F.  Puller,  and  F.  W.  Turner,  appeared  not, 
nor  does  eili>er  of  them  appear,  nor  does  any 
person  appear  for  them,  or  either  of  them, 
and  each  of  said  defendants  being  three  times 
loudly  called  in  open  court  to  appear,  except, 
demur,  answer,  or  plead  to  the  petition  of  the 
plaintiff  herein,  came  not,  but  each  of  them 
makes  default,  and  it  is  ordered  and  adjtidged 
by  the  court  that  said  defendants,  and  each  of 
them,  are  in  default,  and  that  the  same  be  en- 
tered of  record  accordingly,  and  that  the  alle- 
gations contained  in  plaintiff's  petition  be  tak- 
en as  confessed. 

16,000  judgment  was  rendered  upon  the  note 
against  J.  E.  Rice." 

The  defendant's  motion  to  vacate  the  fore- 
going Judgment  alleged,  in  substance,  that 
the  same  was  void  because  it  shows  it  was 
rendered  against  this  defendant,  upon  de- 
fault, without  the  introduction  of  any  evi- 
depce,  except  the  pleadings,  and  that  a  copy 
of  the  eleventh  cause  of  action  Is.  as  follows: 

'The  plaintiff,  for  his  eleventh  cause  of  ac- 
tion against  the  defendants,  makes  all  of  the 
allegations  contained  in  his  first  cause  of  action 
as  to  the  identity,  character,  and  residence 
of  the  parties  defendant,  and  as  to  the  mort- 
gage set  forth  and  alleged  therein,  a  part  of 
this,  his  eleventh  cause  of  action,  as  fully  and 
to  the  same  effect  as  if  the  same  were  embod- 
ied herein  verbatim.  And  the  plaintiff  alleges 
that  on  the  1st  day  of  March,  1911,  at  Sapulpa, 
Creek  county,  Okl.,  the  defendants,  Uewey  Park 
Realty  Company,  a  coiporation,  J.  E.  Bice,  A, 


F.  Fuller,  B-  C.  Burnett,  P.  W.  Turner,  and 
John  P.  Soliss,  since  deceased,  for  a  good  and 
valuable  consideration,  made,  executed,  and 
delivered  to  this  plaintiff,  as  guardian  afore- 
said, their  certain  proihissory  note'  of  that  date 
for  the  principal  sum  of  (6,000,  to  hecome  due 
and  payable  to  the  plaintiff  as  guardian  afore- 
said, on  ^e  1st  day  of  UariA,  iy22,  with  in- 
terest thereon  from  the  date  thereof  at  the 
rate  of  8  per  cent  per  annum,  payable  annual- 
ly, and  provided  in  said  note  that  in  the  event 
the  same  should  be  placed  in  the  bands  of  an 
attorney  for'  collection  the  makers  thereof 
would  pay  10  per  cent.'  additional  as  attorney's 
fee  for  the  collection  of  the  same.  A  true  copy 
of  said  note  is  hereto  attached,  marked  'Ex- 
hibit U,'  and  made  a  part  of  this  petition." 

The. grounds  stated  by  the  defendant  in 
his  motion,  as  we  have  seen,  are  that  the 
petition  filed  by  the  .plaintiff  In  the  district 
court  of  Creek  county,  for  a  Judgment  upon 
the  note,  failed  to  allege  sufficient  facts  to 
constitute  a  cause  of  action  against  the  de- 
fendant for  a  money  Judgment,  and  on  ac- 
count of  the  alleged  ixtsufficiency  of  the  peti- 
tion it  is  urged  that  the  district  court  was 
without  jurlsdictiqn  to  render  the  Judgment 
complained  of,  and  that  the  same  was  void. 

it]  It  seems  to  be  .admitted  that  the  de- 
fendant's motion  is,  in  effect,  a  collateral 
attack  upon  the  judgment,  indeed,  it  cannot 
be  otherwise  from  the  facts  disclosed  by  the 
record..  It  is,  as  was  said  by  this  court  in 
Continental  Ghi  Co.  v.  De  Bord,  84  OkL  66, 
132  Pac.  158,  "an  attempt  to  avoid  or  deny 
the  force  and  effect  pf  the  judgment  in  an 
incidental  proceeding  not  provided  by  law 
for  the  express  purpose  of  attacking  it" 

[2]  The  district  courts  of  this  state  axe 
courts  of  general  Jurisdiction.  This  court 
has-  freqaently  held,  as  was  said  In  Welch 
V.  Focbt  et  aL.  171  Paa  730,  U  B.  A.  1S18D, 
1163: 

"There  is  also  practical  onanimi^  among 
the  authorities  that  a  judgment  of  a  court  of 
general  jurisdiction  cannot  be  collaterally  at- 
tacked,, unless  the  record  affirmatively  sbowa 
want  of  jurisdiction,  and  eveiy  fact  not  nega- 
tived by.  .the  record  is  presumed  in  support  of 
the  Judgment  of  a  court  of  general  jurisdic- 
tion, and  where  the  record  of  the  court  is 
silent  upon  the  subject,  it  must  be  presumed  in 
support  of  the  proceedings  that  the  court  In- 
qaired  into  and  found  the  existence  of  facts 
authorizing  it  to  render  the  judgment  which 
it  did.  15  Ruling  Case  Iiaw,  p.  864;  Jones, 
Commentaries  on  Law  of  Evidence,  vol.  S,  p. 
877;  Sodini  v.  Sodini,  94  Minn.  301,  102  N.  W. 
861;  110  Am.  St.  Rep.  371:  Kalb  v.  German 
Sav.  Soc,  25  Wash.  349,  65  Pac.  569;  87  Am. 
St  Rep.  757;  Burke  v.  Interstate  Sav.  Aas'n, 
25  Mont  315,  Qi  Pac.  879,  87  Am.  St  Rep. 
416;  Gulickson  v.  Bodkin,  78  Minn.  33,  80  N. 
W.  783,  79  Am.  St  Rep.  352."  McDulfie  v. 
Geiser  Mfg.  Co.  et  a!.,  41  Okl.  488,  138  Pac. 
1029.  Chivers  v.  Board  of  County  Com>lr8,  62 
Okl.  2,  161  Pac.  822,  L.  R.  A.  1917B,  1296. 

In  Welch  v.  Focht,  supra,  the  following 
was  quoted  with  approval  of  this  court  from 


Digitized  by 


Google 


OkL) 


STKVENS  T.  FISBCE 
(1»»  P.) 


417 


Van  Fleet  oa  Ckdlateral  Attadc,  wherein  it 
It  was  said: 

"There  is  no  connection  between  jorisdlc- 
tlon  and  mifficient  allegations.  In  other  words, 
in  order  to  'set  the  juAcuil  mind  in  motion,' 
or  to  'challenge  the  attention  of  the  court,'  it 
la  not  nece88ai7  that  any  material  allegation 
should  be  sufficient  in  law,  or  that  it  should 
even  tend  to  show  facts  that  are  sufficient.  If 
that  were  the  rule,  the  absence  of  any  material 
allegation  would  always  make  the  judgment 
Toid,  because  It  cannot  be  said  that  such  a 
complaint  has  any  tendency  to  show  a  cause 
of  action.  •  •■  •  When  the  allegations  are 
sufficient  to  tpform  the  defendant  what  relief 
the  plaintiff  demands,  the  court  having  power 
to  grant  it  in  a  proper  case,  jurisdiction  exists, 
and  the  defendant  must  defend  himself. 
*  *  *  Allegations  immaterial  and  wholly  in- 
sufficient in  law  may  be  sufficient  to  'set  the  ju- 
dicial mind  in  motion,'  and  to  give  a  wrongful 
but  actual  jurisdiction,  which  will  shield  the 
proceedings  from  collateral  attack." 

men  the  opinion  contlnties: 

"And  the  learned  author  sums  up  the  whole 
matter  by  saying  that  in  his  opinion  the  true 
and  logical  rule  is  that,  if  there  is  any  petition 
at  all  InToking  the  action  of  the  court,  a  judg- 
ment based  thereon  cannot  be  assailed  collat- 
erally beeanae  of  inauffidency  in  the  pleading. 
Tills,  too,  is  the  rule  adhered  to  by  the  Supreme 
Court  of  the  United  States.  Bz  parte  Watkina, 
8  Pet.  193,  7  L.  Bd.  660;  Ex  parte  Parks,  93 
TJ.  S.  18.  23  li.  Ed.  787;  In  re  Coy.  l'J7  U.  8. 
731,  8  Sup.  Ot.  1263,  32  U  Ed.  274-280;  Dea 
Moines  Nav.  &  R.  Co.  v.  Iowa  Homestead  Co., 
123  U.  S.  552,  8  Sup.  Ct  217,  31  L.  Ed.  20'^; 
Dowell  r.  Applegate,  152  U.  S.  327,  14  Sup. 
Gt.  611,  88  L.  Ed.  463." 

We  are  doarly  of  the  (^hdon  that  the 
Judgment  aouj^t  to  be  attacked  is  not  roid, 
and  that  the  trial  court  was  in  error  in  sus- 
taining the  motion  to  vacate  the  Judgment, 
and  the  Judgment  of  the  trial  court  Is  there- 
fore reyersed,  and  the  cause  remanded. 

OWEN,  0.  J.,  and  PITOHFORD,  Me- 
KEILU  mOOINB.  and  BAILBT,  JJ.,  con- 
cnr. 


(79  Okl.  290) 

STEVENS   V.   PIERCE.    (Ne.    9878.) 

(Snpreme  Oonrt  of  Oklahoma.   Jane  '29,  lUSiO. 
Behearing  Denied  Not.  16,  1920.) 

(SpttabUB  by  ih»  OottrU) 

I.  Bills   and    lotee   «=>338— "Hoider   Is    due 
course"   ander   Uniform    NegotlaMe   lastrn* 
Meats  Aot  defined. 
Under  the  Uniform  Negotiable  Instruments 
Act,  a  "holder  in  due  course"  is  a  holder  who 
has  taken  the  instrnment  under  the  following 
conditions:     (1)  That  it  is  complete  and  reg- 
ular upon  its  face;     (2)  that  he  became  the 
holder  of  it  before  it  was  orerdue  and  without 


notice  that  it  had  been  previously  dishonored, 
if  such  was  the  fact;  ^)  that  he  took  it  in 
good  faith  and  for  value;  (4)  that  at  the  time 
it  was  negotiated  to  him  he  had  no  notice  ot 
any  infirmity  in  the  instrument  or  defect  in 
the  title  o.f  the  person  negotiating  it. 

pid.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder 
in  Due  Course.] 

2.  Bills  and  notes  «=3497(5)— When  pereoD 
oegotiatino  Instrument  has  "defective  title" 
within  Negotiable  Instruments  Aot  stated. 

The  title  of  a  person  who  negotiates  an 
instrument  is  "defective"  within  the  meaning 
of  the  Negotiable  Instruments  Act  when  h« 
obtains  the  instrument  or  any  signature  there- 
.to  by  fraud,  duress,  or  force  and  fear,  or  other 
unlawful  means,  or  for  an  illegal  consideration, 
or  when  he  negotiates  it  in  breach  of  faith  or 
under  such  drcumstances  as  amount  to  fraud. 
[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Defective  Title.] 

3.  Bills  and  notes  (3=>362— Puroiiaser  from 
bona  fide  purebaser  has  letter's  rights. 

In  the  hands  of  any  holder  other  than 
the  holder  in  due  course,  a  negotiable  instru- 
ment is  subject  to  the  same  defenses  as  if  it 
were  nonnegotiable.  But  a  holder  who  derives 
his  title  through  a  holder  in  due  course,  and 
who  is  not  himself  a  party  to  any  fraud  or  il- 
legality affecting  the  instrument,  has  all  the 
rights  of  such  former  hol4er  in  respect  of  all 
parties  prior  to  the  latter. 

4.  Bills  and  notes  (S=>497(l,5)— Burdea  ot 
proving  title  o(  holder  In  due  course  stated. 

Every  holder  is  deemed  prima  facie  to  be  a 
holder  in  due  course;  but,  when  it  is  shown 
that  the  title  of  any  person  who  has  negotiat- 
ed the  instrument  was  defective,  the  burden 
is  on  the  holder  to  prove  that  he  or  some  per- 
son under  whom  he  claims  acquired  the  title 
as  a  holder  in  due  course;  and,  when  the  hold- 
er thereafter  establishes  that  he  received  tne 
note  for  value  in  the  usual  course  of  business 
and  under  drcumstances  that  did  not  operate 
as  constructive  notice  of  the  fraud  by  whicb 
the  maker  was  induced  to  execute  the  note, 
then  the  burden  of  proof  is  upon  the  maker  to 
prove  actual  notice  of  the  fraud.  ' 

5.  Bills  and  notes  «=92I0— ladorsameat  In 
iilank  makes  note  payable  to  bearer  and  ne* 
gotlahle  by  delivery. 

A  negotiable  note  being  payable  to  the  or- 
der of  a  spedfied  person,  the  indorsement  of 
such  person  is  necessary  to  the  further  negotia- 
tion of  the  instrument,  and  when  the  same  is 
indorsed  in  blank,  not  specifying  any  indorsee, 
it  is  thereafter  payable  to  bearer  and  may  bp 
negotiated  by  delivery. 

6.  Bills  and  aotes  «=>337— Bad  faith  alone  oaa 
defeat  rights  ef  bona  fide  holder. 

Suspidon  of  defect  of  title,  or  knowledge 
of  circumstances  which  would  exdte  such  sus- 
pidon in  the  mind  of  a  prudent  man,  or  of 
circumstances  to  put  him  upon  inquiry,  will 
not  defeat  the  rights  of  one  claiming  to  be  a 
bona  fide  bolder.  That  result  can  be  produced 
only  by  bad  faith  on  his  part. 
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Appeal  from  District  Court,  Payne  County; 
Tobn  P.  Hlckam,  Jndge. 

ActliMi  by  F.  L.  Stevena  against  Josephine 
Pierce.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  remanded. 

Terker  E.  Taylor,  of  Pauls  VaUey,  fl>r 
plaintiff  In  error. 

Springer  &  Wilson,  of  Tulsa,  for  defendant 
in  arror. 

I^TCHFORD,  J.  Plalntifl  in  error,  plain- 
tiff below,  instituted  this  action  against  de- 
fendant in  error,  defendant  below,  to  recover 
judgment  against  the  defendant  upon  a  prom- 
issory note,  executed  by  the  defendant  to  the 
I^on-Taylor  Company. 

It  appears  from  the  evidence  that  on  June 
4, 1914,  the  defendant  executed  and  delivered 
a  certain  note,  payable  to  the  order  of  the 
Lyon-Xaylor  Company,  for  the  sum  of  $298; 
that,  prior  to  the  maturity  of  the  note,  the 
same  was  indorsed  in  blank  by  the  Lyon- 
Taylor  Company  and  delivered  to  the  First 
National  Bank  of  Iowa  City,  Iowa.  The 
Lyon-Taylflr  Company  borrowed  from  the 
said  bank  the  sum  of  $2,000,  executing  its 
note  to  the  bank  for  said  sum  and  securing 
payment  of  the  note  by  hypothecating  a  num- 
bw  of  notes,  including  the  note  in  controver- 
sy. Thereafter,  the  plaintiff  purchased  from 
the  bank  the  note  executed  by  the  Lyon-Tay- 
lor Company,  which  was  transferred  to  him, 
including  the  collateral  security. 

The  answer  of  the  defendant  was  to  the 
effect  that  she  was  induced  to  execute  the 
note  by  fraud,  misrepresentation,  and  deceit 
practiced  upon  her  by  the  agent  of  the  Lyon- 
Taylor  Company,  and  further  that  the  plain- 
tiff was  not  a  holder  in  due  course ;  that  the 
Lyon-Taylor  Company,  the  First  National 
Bank,  and  the  plaintiff  were  engaged  in  a  con- 
spiracy to  defrand  the  defendant 

Upon  the  trial  of  the  case,  a  verdict  was 
rendered  in  favor  of  the  defendant.  Plaintiff 
appeals  and  assigns  as  error:  (1)  That  the 
court  erred  in  admitting  testimony  on  the 
part  of  the  defendant  as  to  the  transactions 
between  the  defendant  and  the  Lyon-Taylor 
Company;  (2)  error  in  refusing  to  give  the 
jury  peremptory  instructions  to  return  a  ver- 
dict in  favor  of  the  plaintiff;  (3)  error  In 
giving  the  jury  instruction  No.  B. 

The  contention  of  the  plaintiff  Is  that,  the 
note  sued  on  being  a  negotiable  Instrument 
and  the  plaintiff  being  a  holder  in  due  course, 
the  trial  court  committed  error  In  permitting 
the  witnesses  on  the  part  of  the  defendant, 
over  objection  of  the  plaintiff,  to  testify  con-' 
ceming  the  transactions  between  the  defend- 
ant and  the  Lyon-Taylor  Company,  leading 
up  to  the  execution  of  the  note,  and  that, 
under  all  the  evidence  in  the  case,  the  plain- 
tiff was  entitled  to  a  peremptory  instruction 
for  a  verdict  in  his  favor. 

If  the  witnesses  on  behalf  of  the  defoidant 


testified  truthfully  and  their  credibility  was 
purely  a  matter  for  tl)e  Jury  to  determine, 
the  defendant  was  the  victim  of  a  rank  impo- 
sition, devised  and  executed  by  the  Lyon-Tay- 
lor Company,  through  its  agent,  whereby  she 
was  induced  to  sigrn  the  note  sued  on.  After 
the  defendant  had  introduced  evidence  tend- 
ing to  prove  the  fraud  and  imposition 
practised  upon  her,  the  burden  was  then  cast 
upon  thei  plaintiff  to  prove  that  the  First 
National  Bank,  under  whom  he  claims,  ao 
quired  the  note  in  due  course. 

[1-4]  Plalntifrs  possession  of  the  note,  in- 
dorsed by  the  Lyon-Taylor  Company  in  blank, 
was  prima  facie  evidence  that  the  bank 
acquired  the  note  in  good  faith  and  for  ' 
value  and  in  due  course.  Section  4109,  K.  In 
1910.  But,  when  the  defendant  introduced 
evidence  tending  to  show  that  the  note  bad 
been  procured  by  fraud,  misrepresentation, 
and  deceit  practised  upon  her  by  the  agent  of 
the  Lyon-Taylor  Company,  then  the  burden  of 
proof  was  shifted  to  the  plaintiff  to  show 
that  the  bank  from  whom  he  purchased  had 
acquired  the  note  in  good  faith  for  value  in 
the  usual  course  of  business,  and  when  the 
plaintiff,  thereafter,  by  uncontroverted  evi- 
dence established  that  the  bank  had  received 
the  note  for  value  in  the  usual  course  of  busi- 
ness and  under  drcnmstances  that  did  not 
operate  as  constructive  notice  of  the  fraud  by 
which  defendant  had  been  induced  to  sign  the 
note,  then  the  burden  was  upon  the  defendant 
to  prove  actual  notice  of  fraud.  Forbes  v. 
First  National  Bank  of  Enid,  21  Okl.  206.  95 
Pac,  786.  There  was  no  proof  offered  tending 
to  show  that  the  bank  had  any  notice  of  the 
fraud  in  acquiring  the  note. 

[6]  Counsel  for  defoidant  in  their  brief 
say: 

"If  the  First  National  Bank  conld  by  any 
possibility  be  considered  the  owner  and  hold- 
er of  the  note  bo  as  to  tranter  the  same, 
the  First  National  Bank  never  indorsed  the 
note,  and  therefore  the  defendant  coold  not 
be  considered  a  bona  fide  holder  in  due  conrse, 
80  as  to  cut  off  the  equities  existing  in  favor 
of  the  maker" 


—and  cites  section  4060,  B.  L.  1910,  whldi 
provides: 

"An  instrument  is  negotiated  when  it  is 
transferred  from  one  person  to  another  in  snch 
manner  as  to  constitute  the  transferee  the 
holder  thereof.  If  payable  to  bearer,  it  is  ne- 
gotiated by  delivery;  if  payable  to  order,  it 
is  negotiated  by  the  indorsement  of  the  holder 
completed  by  delivery." 

Evidently  counsel  overlooked  section  4069, 
R.  L.  1910,  which  provides: 

"The  instrument  is  payable  to  bearer: 
"First,  when  it  is  expressed  to  be  so  pay- 
able ;    or 

"Second,  when  it  is  payable  to  a  person 
named  therein  o^  bearer;    or 
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"Third,  when  it  is  payable  to  the  order  of 
a '  fictitioas  or  nonezistiiis  peraon,  aad  anch 
tact  waa  known  to  the  person  makinc  it  ao 
payable;   or 

"Fourth,  when  the  name  of  the  payee  does 
not  purport  to  be  the  name  of  any  person;    or 

"Fifth,  when  the  only  or  last  indorsement  is 
an  indorsement  in  blank." 


The  note  sued  on,  as  we  hare  seen,  was 
payable  to  the  Lyon-Taylor  Company,  or  or- 
der, and  was  Indorsed  In  blank  when  deliver- 
ed to  the  bank.  Afterward,  the  note  could  be 
n^^>tiated  by  delivery,  which  the  evidence 
establishes  was  done  in  the  instant  case. 

[I]  In  Conqueror  Trust  Ca  v.  Bayless 
Drug  Co,  75  CHtl.  288,  183  Fac.  419,  it  was 
■aid: 

"It  may  be  that  the  plaintiff  was  not  an  in- 
nocent purchaser  in  good  faitb,  but  the  evi- 
dence is  conclusive  to  the  contrary.  All  that 
the  courts  can  judge  by  is  the  evidence.  There 
might  be  circumstances  connected  with  this 
transaction  that  would  excite  one's  suspicion, 
but  the  great  weight  of  authority,  and  par- 
ticiilarly  the  decisions  of  this  court,  have  fol- 
lowed the  rule  that  suspicion,  or  that  the 
knowledge  of  drcnmstances  which  would  excite 
such  suspicion  in  the  mind  of  a  prudent  man, 
or  of  drcnmstances  sufficient  to  put  one  upon 
inquiry,  is  not  sufficient  to  defeat  the  rigbtb 
of  one  claiming  to  be  a  bona  fide  holder.  That 
result  can  be  produced  only  by  bad  faith  on 
his  part  The  authorities  are  uniform  in  hold- 
ing that  the  owner  of  a  negotiable  promissory 
note,  who  obtains  it  before  maturity  and  for 
a  valuable  consideration,  without  knowledge 
of  any  defect  of  title  and  in  good  faith,  holds 
it  by  a  title  valid  against  aU  the  world." 

In  McFberrin  t.  Tittle,  36  Okl.  610,  129 
Pac.  721,  44  L.  R.  A.  (N.  S.)  395,  it  was  said: 

"We  beUeve  it  to  be  a  principle  now  well 
settled  tiiat  neither  a  suspicion  nor  defect 
of  title,  knowledge  of  circumstances  which 
wouM  excite  such  suspicion  in  the  mind  of  a 
prudent  man,  or  put  him  en  inquiry,  will  af- 
fect his  right,  unless  the  circumstances  or  sus- 
picions are  so  cogent  and  obvious  that  to  re- 
main passive  would  amount  to  bad  ffdth." 

We  have  examined  instruction  No.  6,  given 
by  the  court,  to  which  plaintiff  excepted,  and 
f^ll  to  find  error  in  the  same,  e8i>ecially  when 
viewed  in  connection  with  the  other  instruo* 
tlons  In  the  cause.  Besides,  plaintiff  seems 
to  have  abandoned  this  ground  as  error,  as 
tlie  same  is  not  discussed  in  his  brief,  and 
no  authorities  cited  showing  any  vice  in  the 
instruction. 

Cnder  the  foregoing  authorities,  we  are 
constrained  to  reverse  the  Judgment  of  the 
trial  court,  and  remand  the  cause  for  further 
proceedings  not  inconsistent  with  the  views 
herein  expressed. 

HARRISON,  V.  a  J^  and  KANB,  JOHN- 
SON, McNEIIJU  and  RAMSEY,  JJ.,  concar. 
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STATE   V.  DAVENPORT.     (Ne.    11090.) 

(Supreme  Court  of  Oklahoma.    Sept  21,  1920. 
Rehearing  Denied  Nov.  16,  1920.) 


fSyllahiu  by  the  Court.) 

1.  Statutes  «=3i8l( I)— Intent  governs,  and  all 
provisions  should  be  construed  together. 

It  is  a  cardinal  rule  in  the  construction  of 
statutes  that  the  intention  of  the  Legislature, 
when  ascertained,  must  govern,  and  tliat  to 
ascertain  the  intent  all  the  various  provisions 
of  legislative  enactments  upon  the  particular 
subject  should  be  construed  together  and  given 
effect  as  a  whole. 

2.  Statutes  «=>20e— Spedal  aet  relating  to  re- 
moval of  otlloers  oonstruad. 

Chapter  205,  Session  Laws  of  1917,  is  a 
special  aet  relating  to  the  removal  of  officers. 
Section  9  of  said  act  vests  the  exclusive  power 
and  authority  to  commence  actions  for  the 
removal  of  officers  under  said  chapter  in  the 
Attorney  General,  and  provides  the  proceedings 
must  be  in  the  name  of  the  state  of  Oklahoma 
on  relation  of  the  Attorney  General.  Section  2 
of  said  act  provides  that  the  proceedhig  is  by 
petition  filed  by  the  Attorney  General. 

3.  Grand  Jury  ^927— Has  no  Jurlsdiotlon  to 
present  aoousatlon  for  removal  of  offloers 
under  special  statata. 

The  grand  Jury  has  no  jurisdiction  or  au- 
thority to  present  an  accusation  to  the  district 
court  for  removal  of  an  officer  for  causes  enu- 
merated in  subdivision  8  section  8,  chapter  206, 
Session  Laws  of  1917. 

Appeal  from  District  Court,  Grady  Connty; 
Chas.  G.  Watts,  Jndge. 

Proceedings  by  the  State  against  R.  B.  Dav- 
enport to  remove  him  from  office  as  County 
Jadgft  Judgment  for  plaintiff,  and  defend- 
ant brings  error.   AiHrmed. 

Wm.  Stacey,  J.  R.  Orr,  and  Holding  &  Herr, 
all  of  Chlckasha,  for  plaintiff  in  error. 

Stuart,  Sharp  &  Cruce,  of  Oklahoma  City, 
for  the  State. 

VdSmtLXj,  3.  The  grand  Jury  of  Grady 
county.  Old.,  returned  into  the  district  court 
of  said  county  an  accusation  against  R.  B. 
Davenport,  the  county  Judge,  praying  for  his 
removal  from  office  for  causes  coming  within  . 
subdivision  3,  i  3,  c.  206,  Laws  of  1917.  To 
this  accusation,  the  defendant,  Davenport, 
filed  a  demurrer  to  said  accusatlMi  upon  two 
grounds:  First,  the  offenses  alleged  in  the 
accusation  did  not  involve  moral  turpitude. 
Second,  that  the  grand  Jury  had  no  Jurisdic- 
tion to  return  an  accusation  for  removal  of 
an  officer  for  the  causes  enumerated  in  chap- 
ter 205  of  the  Laws  of  1917.  The  trial  Judge 
sustained  the  demurrer  and  dismissed  the 
accusation.  From  said  Judgment,  the  county 
attorney  on  behalf  of  the  state  has  appealed. 

We  will  first  discuss  the  question  of  the 
Jurisdicticm  of  the  grand  Jury  to  return  an 
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accnsatlon  for  tbe  removal  of  an  otnc«r  upoa 
gronnds  set  tbeth  In  sobdlvialon  8  of  section  3, 
a  205.  of  the  Laws  of  1917. 

The  county  attorney  admits  chapter  205 
of  Laws  of  1917  Is  a  cumulative  statute,  but 
contends  that  the  grand  jury  has  the  Inherent 
power  and  authority  to  present  an  accnsatlon 
for  removal  of  officers  tor  the  grounds  enu- 
merated In  said  chapter. 

The  defendant  in  error  contending  said  act 
Is  a  special  act  and,  in  order  to  remove  an 
officer  for  the  canaes  enumerated  in  said  act, 
the  accusation  must  be  in  the  name  of  the 
state  of  Oklahoma  on  relation  of  the  Attorney 
General. 

It  is  admitted  that  the  accusation  against 
the  defendant  does  not  charge  a  violation  of 
any  provision  of  section  5692,  R.  L.  1910.  The 
charges  against  the  defendant,  if  true,  would 
he  a  violation  of  'subdivision  8  of  section  8, 
a  206,  Session  Laws  1817,  which  section  is  as 
follows: 

"(S)  Committing  any  act  constitatiiig  a  vio- 
lation of  any  statute  involving  moral  turpitude." 

The  Constitution  of  Oklahoma  in  dealing 
.  with  removal  of  officers  contains  the  follow- 
ing provision  (section  2,  art.  8): 

"All  elective  officers,  not  liable  to  impeach- 
ment, shall  be  subject  to  remoral  from  office  in 
such  manner  and  for  such  causes  as  may  be 
provided  by  law." 

By  this  provision  of  the  Constitution,  the 
Legislature  was  given  authority  to  prescribe 
the  manner  and  enumerate  the  causes  for 
which  an  elective  officer  might  be  removed. 

[1]  One  of  the  cardinal  rules  applied  in  the 
construction  of  statutes  is  stated  in  the  case 
of  Board  of  County  Commissioners  of  Creek 
Co.  V.  Alexander,  58  OkL  128, 158  Paa  811,  as 
follows: 

"It  is  a  eardinal  role  in  tbe  constmction  of 
statntes  that  the  intention  of  the  Legislature, 
when  ascertained,  must  govern,  and  that  to 
ascertain  the  intent  all  the  various  provisions 
of  legislative  enactments  upon  the  particular 
subject  should  be  construed  together  and  given 
effect  as  a  whole." 

We  will  now  direct  our  attention  to  the 
various  provisions  of  the  different  statntes  in 
•  regard  to  removal  of  officers. 

The  Legislature  passed  a  general  law  re- 
lating to  the  removal  of  officers,  being  sections 
5592  to  5608,  Rerised  Laws  of  1910.  Section 
5592  enumerated  eight  separate  and  distinct 
grounds  for  removal.  The  procedure  by 
which  an  officer  may  'be  removed  Is  contained 
in  section  6593,  which  provides  It  may  be  by 
accusation  presented  by  the  grand  Jury,  and 
section  5606,  which  provides  it  may  be  on  be- 
half of  the  board  of  county  commissioners. 

The  Legislature  of  1917  passed  a  special 
act  for  the  removal  of  officers,  which  is 
known  and  commonly  referred  to  as  the  "At- 
torney General  BlU."  Section  1  of  said  act  is 
as  follows: 


"Section  1.  AD  state  officers  not  subject  to 
impreachment  nnder  section  1,  article  8  of  the 
ConstituticMi,  and  all  county,  city  and  munici- 
pal officers  may,  in  addition  to  tbe  methods  now 
and  causes  provided  by  law,  be  removed  from 
office  as  herein  provided." 

Section  2  of  said  act  provides  the  procednre 
to  be  by  petition  filed  by  the  Attorney  Gen- 
eraL 

Section  9  of  said  act  Is  as  follows: 

"Sec.  9.  All  actions  under  the  provisions  of 
this  act  shall  be  commenced  in  the  name  of  the 
state  of  Oklahoma  on  the  relation  of  the  Attor- 
ney General  of  the  state." 

[2]  The  question  for  cnudderatlonUi:  Does 
a  grand  jnry  have  Jurisdiction  to  presoit  an 
accusation  for  removing  an  officer  for  causes 
enumerated  in  chapter  205,  Session  Laws  of 
1917,  or  does  section  9  of  said  act  control  the 
procedure?  The  statute  is  a  cumulative  srtat- 
ate  and  does  not  attempt  to  repeal  the  gen- 
eral law  for  removal  of  officers;  but,  as  set 
forth  in  said  act,  the  same  Is  In  addition  to 
the  remedy  and  procedure  provided  In  tbe 
general  law  for  removal  of  officers.  Section 
2  of  said  act  provides  for  a  petition  to  be 
filed  by  the  Attorney  General.  Section  9  of 
said  act  provides  that  all  actions  brought  un- 
der this  chapter  shall  be  in  the  name  of  the 
state  of  Oklahoma  on  relation  of  the  Attor- 
ney General.  It  would  seem  that  tbe  lan- 
guage used  Is  unambiguous  and  subject  only 
to  the  one  interpretation,  that  is,  that  all 
actions  for  violation  of  the  provisions  of  this 
chapter  must  be  prosecuted  by  petition  In  the 
name  of  the  state  on  relation  of  the  Attorney 
GeneraL 

Counsel  for  the  state  dted  the  case  of 
Maben  v.  Kosser,  24  Okl.  688,  108  Pac  674: 
but  this  case  in  our  judgment  has  no  applica- 
tion to  the  case  at  bar,  nor  can  the  discussion 
of  the  case  be  of  any  aid  In  construing  this 
statute.  Counsel  also  rely  upon  the  case  of 
Harnett  v.  City  of  Nobleville,  157  Ind.  31,  80 
N.  B.  704 ;  but  that  case  Is  not  In  point  The 
question  therein  presented  may  be  stated  as 
follows:  The  Legislature  of  Indiana  in  1867 
passed  an  act  providing  that  a  city  official 
might  be  removed  by  the  dty  council  (Laws 
1867,  c.  15,  f  88).  Thereafter  In  1875  an  act 
was  passed  by  the  Legislature  providing  that 
any  official  who  should  become  intoxicated 
during  business  hours  might  be  removed  from 
office  upon  complaint  of  any  person  filing  an 
accusation  in  the  circuit  court  (Laws  1875,  c. 
68).  Thereafter,  in  1897,  an  act  was  passed 
by  the  Legislature  providing  for  removal  of 
an  officer  upon  accusation  presented  by  a 
grand  Jury  (Laws  1897,  c.  182).  The  city 
council  attempted  to  ifemove  one  of  Its  officials 
as  provided  in  the  act  of  1867.  The  officer 
questioned  the  right  of  the  dty  council  to 
remove  him,  contending  the  law  of  1867  had 
been  repealed  by  the  law  of  1875  and  the  law 
of  1897. 

The  court  holding  the  acta  of  the  LeglalJi- 
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tore  were  cmnnlatlre,  and  the  act  of  1867 
WM  not  repealed,  and  tbat  was  the  only  qnea- 
tlon  Inyolved  In  said  case. 

The  case  of  State  ex  rel.  WMtaker  y. 
Adams,  46  La.  Ann.  830,  15  South.  490,  Is 
also  dted;  but  that  case  is  not  in  point,  but 
is  sindlar  to  the  case  of  Bamett  ▼.  City  of 
NoblevUle.  If  anything,  the  two  cases  Cited 
above  support  the  contrary  theory  to  that 
contended  for  by  the  county  attorney.  In 
both  Instances  the  courts  held  the  subsequent 
acts  of  the  Legislature  cumulative,  and  that 
the  procedure  provided  in  each  act  controlled 
cases  coming  within  that  section  of  the 
statute. 

[3]  We  have  he&i  unable  to  find  a  case  ex- 
actly in  point,  nor  has  any  been  cited,  but 
cases  similar  In  analogy  have  been  decided  by 
the  Supreme  Courts  of  California,  Idaho,  and 
North  Dakota,  and  the  same  are  benefldal  in 
determining  the  case  at  bar,  to  wit:  Cross- 
man  V.  Lesher,  97  Cal.  382,  32  Pac.  449 ;  Pon- 
tlng  V.  Isaman,  7  Idaho,  283,  62  Pac.  680: 
Corker  v.  Pence,  12  Idaho,  152,  85  Pac.  388; 
McRoberts  v.  Hoar,  28  Idaho,  163,  152  Pac. 
1046 :  State  v.  Richardson,  16  N.  D.  1,  109 
N.  W.  1026.  The  state  in  each  instance  had 
a  gttteral  law  for  the  removal  of  officers. 
The  Legislature  thereafter  passed  a  cumula- 
tive statute  which  also  provided  If  an  o£Qcer 
ccdlected  an  Illegal  fee  they  might  be  removed 
open  petition  by  any  citizen  filed  in  the  cir- 
cuit court.  In  each  of  these  cases  the  courts 
beld  that  the  acts  of  the  Legislature  were 
cumulative,  and  tbat  a  citizen  could  file  a 
petition  to  remove  an  officer  only  for  the  col- 
lection of  illegal  fees  or  the  causes  enumerat- 
ed under  the  law  that  gave  htm  the  authority. 
In  other  words,  by  applying  the  same  rule  to 
the  case  at  bar,  the  Attorney  General  could 
not  file  a  petition  to  remove  an  officer  upon 
the  ground  set  forth  In  section  6592  for  the 
reason  that  the  Leglslatture  has  given  him  no 
power  or  authority,  but  has  given  that  au- 
thority to  the  county  commissioners  and 
grand  Jury.  If  the  grand  Jury  has  any  right 
or  authority  to  present  an  accusation,  against 
an  officer,  that  authority  must  have  been 
conferred  upon  the  grand  Jury  by  the  Legis- 
lature; no  such  authority  is  given  the  grand 
Jury  by  ciiapter  203  of  the  Laws  of  1917,  nor 
by  any  other  section  of  the  statute.  The  sec- 
tion that  gives  the  grand  Jury  authority  to 
remove  an  officer  is  section  5593,  and  that 
section  provides  that  the  grand  Jury  can 
only  present  an  accusation  for  removal  of  an 
officer  for  the  grounds  enumerated  in  section 
6592. 

Counsel  (or  the  state  suggests  that  sections 
6716  and  5724,  B.  L.  1910,  give  the  grand  Jury 
general  power  to  remove  officers ;  but  In  this 
we  cannot  agree.  Section  5716  provides  that, 
If  the  defendant  had  committed  an  offense, 
the  grand  Jury  could  inquire  into  the  same 
and  present  an  Indictment  against  him  for, 


the  crime.  There  la  no  questioii.  It  the  de- 
fendant has  committed  a  crime,  the  grand 
Jury  may  indict  him  for  the  same.  Section 
6724  provides  that  the  grand  Jury  must  in- 
quire into  any  unlawful  and  corrupt  miscon- 
duct on  the  part  of  public  officers.  Unlawful 
and  corrupt  misconduct  are  two  of  the 
grounds  for  removal  of  an  officer  contained  in 
section  5592,  being  subdivisions  4  and  6  of 
said  section.  But  it  must  be  remembered  the 
charges  against  the  defendant  do  not  come 
within  the  grounds  of  unlawful  and  corrupt 
conduct. 

In  view  of  the  above  authorities,  we  are 
constrained  to  hold  that  chapter  205  of  the 
Laws  of  1917  Is  a  cumulative  statute,  special 
in  its  nature,  and  gives  to  the  Attorney  Gen- 
eral exclusive  power  and  authority  to  remove 
officers  for  the  causes  enumerated  In  said 
section,  and  the  procedure  must  be  by  petition 
in  the  name  of  the  state  on  relation  of  the 
Attorney  General,  and  the  grand  Jury  has  no 
authority  to  present  an  accusation  against 
an  officer  praying  for  removal  on  the  grounds 
eninnerated  in  said  chapter. 

For  the  reasons  stated,  the  Judgmoit  of 
the  court  Is  affirmed. 

RAINEY,  O.  J.,  and  HARRISON,  KANE, 
JOHNSON,  PITCHFORD,  BIGGINS,  and 
RAMSE7,  JJ.,  concur. 


m  Okl.  231) 

WAGNER  et  al.  v.  LUCA6  et  al.    (No.  10815.) 
(Supreme  Court  of  Oklahoma.    Sept  21, 1720.) 

(ByllaUu  (y  th«  Court.) 

I.  Attorney  and  citest  «=s88--JuiIgment  «=>, 
368— Attorney  must  keep  advised  of  proceed- 
ings In  his  ease;  negligence  of  attorney  In 
failing  to  appear  asd  defend  is  not  an  "un« 
avoidable  oasualty  or  misfortime." 
It  is  the  duty  of  an  attorney  regularly  em- 
ployed in  a  case  to  keep  advised  of  Its  situa- 
tion and  the  proceedings  had  therein,  and 
where,  in  a  proceeding  to  vacate  a  Judgment 
under  subdivision  7  of  section  52C7,  Revised 
Laws  1910,  on  the  grounds  of  unavoidable  cas- 
ualty or  misfortune,  the  evidence  discloses  no 
event  or  casualty  happening  against  the  will 
and  without  the  negligence  or  other  default  of 
a  party,  but  only  carelessness  on  the  part  of 
the  attorney  in  allowing  such  default  to  be 
taken,  and  that  the  exercise  of  proper  care 
and  reasonable  diligence  could  have  kept  him 
properly  advised  as  to  the  proceedings  and 
enabled  bim  to  appear  and  defend,  such  negli- 
gence by  the  attorney  in  the  performance  of 
this  duty  cannot  be  considered  such  unavoidable 
casualty  or  misfortune  as  prevented  the  party 
from  defending  within  the  purview  of  this  stat- 
ute, and  the  trial  court  did  not  err  in  over- 
ruling the  petition. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Unavoid- 
able Casualty.] 
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2.  Judgment  «S93S8— Jndgment  by  oourt  having 
JurisdletiOR  Is  lot  void  because  of  an  amend- 
able defect  In  or  InsutDelenoy  of  the  petition. 

Where  the  trial  court  has  jurisdiction  of 
the  parties,  of  the  subject-matter,  and  the'  par- 
ticular questions  involved,  and  the  allegations 
in  the  original  petition  are  sufficient  to  chal- 
lenge a  judicial  inquiry,  the  judgment  rendered 
by  such  court  is  not  void  on  account  of  an 
amendable  defect  or  insufficiency  in  the  peti- 
tion, and  It  is  not  error  for  the  court  to  refuse 
to  vacate  and  set  same  aside  for  such  reason 
upon  petition  filed  by  defendant  after  the  term. 

(AdditioHdt  8yaahu$  by  Bditorial  Staff.) 

3.  Judgment  «=>363— "Unavoidable  casualty  or 
misfortune"  as  ground  for  vacation  of  judg- 
ment deflnad. 

Rev.  Laws  1910,  §  6267,  subd.  7,  permitting 
vacation  of  a  judgment  after  the  term  for  "un- 
avoidable casualty  or  misfortune,"  preventing 
the  party  from  prosecuting  or  defending,  refers 
to  events  which  human  prudence  or  foresight 
cannot  prevent,  such  as  disease  and  death,  mis- 
carriage of  the  mails  or  mistake  in  the  wording 
of  a  telegram. 

Appeal  from  Plstrict  Court,  Caddo  Coun- 
ty;  Win  Linn,  Judge. 

Action  by  George  Lucas  and  another 
against  Elmer  T.  Wagner  and  another  to  can- 
cel an  oil  and  gas  lease  and  an  assignment 
thereof.  Judgment  for  plaintiffs  by  default, 
defendants'  motion  to  vacate  judgment  over- 
ruled, and  they  appeal.    Affirmed. 

Bond,  Melton  &  Melton,  of  Chickasha,  for 
plaintiffs   in  error. 

Everest,  Vaugbt  Sc  Brewer,  of  Oklahoma 
City,  and  Morris  &  Jameson,  of  Anadarko, 
for  defendants  In  error. 

HIGGINS,  X  This  action  was  instituted 
by  George  and  Sallie  Lucas,  lessors,  against 
Blmer  T.  Wagner,  lessee,  and  George  Gorton, 
bsstgnee,  to  cancel  oil  and  gas  lease  and  as- 
signment thereof.  Summons  was  regularly 
issued  and  served,  and  a  motion  by  defend- 
ants to  s^arately  state  causes  of  action  was 
heard  and  overruled;  defendants  appearing 
and  being  given  15  days  to  plead.  In  due 
course  the  docket  was  made  up  pursuant  to 
order  of  court  setting  certain  cases  for  trial, 
the  case  at  bar  was  heard  at  the  proper 
time  In  accordance  therewith,  and  judgment 
was  rendered  canceling  said  lease  and  as- 
signment. Defendants  had  filed  no  pleading 
nor  did  they  appear  at  the  trial.  Some  time 
subsequent  to  the  rendition  of  said  judgment 
plaintiffs  re-leased  said  premises  for  oil  and 
gas  purposes  for  a  cash  consideration  of 
$9,000. 

About  ten  m<»ths  after  the  date  of  the 
judgment,  defendants  filed  petition  to  va- 
cate same,  and  thereafter  defendant  Wagner 
filed  a  disclaimer  as  to  his  interest  in  the 
controversy  and  asked  that  the  petition  to 


vacate  be  dismissed  as  to  him.  PlalntlfCs 
answered,  and  after  the  trial  of  the  issues 
and  Introduction  of  evidence  the  petition 
of  defendants  to  vacate  the  judgment  was 
denied  and  overruled.  Fr<Hn  this  order  de- 
fendants  appeaL 

Plaintiffs  in  error  complain  first  that  the 
trial  court  erred  in  not  setting  Its  judgment 
aside  because  the  evidence  disclosed  such 
accident,  inadvertent  mistake,  and  unavoida- 
ble casualty  as  to  excuse  them  for  not  appear- 
ing or  pleading  at  the  time  default  judg- 
ment was  rendered  against  them,  and  suffi- 
cient to  justify  the  setting  aside  of  said  judg- 
ment In  urging  this  error  it  is  noted  that 
appellants  find  no  fault  whatever  with  the 
procedure  of  the  trial  court,  issuance  or 
service  of  summons,  assignment  of  causes,  or 
compiling  of  the  docket  The  complaint  that 
the  court  clerk  did  not  noti^  defendant's 
counsel  of  the  setting  of  said  cause  for  trial 
may  be  disregarded  In  view  of  the  fact  that 
the  evidence  discloses  that  such  counsel 
were  present  and  attending  upon  the  court  In 
the  trial  of  other  causes  set  for  the  same  day 
and  term.  This  necessarily  raises  the  pre- 
sumption that  counsel  was  properly  notified 
and  advised  as  to  the  assignment  of  causes 
for  that  term  and  particular  time. 

An  examination  of  the  evidence  and  argu- 
ment shows  that  the  "accident,  inadvertent 
mistake,  and  unavoidable  casualty"  relied  up- 
on goes  solely  to  the  diligence  of  counseL  It 
may  be  noted  that  the  attorneys  representing 
plaintiffs  in  error  here  did  not  represent 
them  below.  The  following  Is  adduced :  That 
defendant's  counsel  employed  a  clerk  to  keep 
a  docket  record;  that  it  was  the  practice 
and  custom  of  the  firm  to  advise  this  derk 
of  the  orders  and  proceedings  to  be  entered 
therein;  that  the  clerk  was  not  advised  of 
the  orders  and  proceedings  to  be  entered  in 
this  particular  case;  that  the  record  did 
not  show  the  motion  to  separately  state 
causes  of  action  filed  by  said  firm  and  the 
determination  thereof,  although  counsel  was 
present  at  the  hearing  and  determination  of 
said  motion;  that  the  record  did  not  show 
and  the  firm  was  not  advised  of  the  day  said 
cause  was  assigned  for  trial ;  that  a  member 
of  said  firm  was  attending  court  on  the  day 
said  canse  was  tried  and  was  Interested  In 
other  cases. 

[1, 3]  Section  5267,  Revised  Laws  1910,  and 
subdivision  7  thereof,  provides: 

"The  district  court  shall  have  power  to 
vacate  or  modify  its  own  judgments  or  orders, 
at  or  after  the  term  at  which  such  judgment  or 
order  was  made:  •  •  •  Seventh.  For  un- 
avoidable casualty  or  misfortune  preventing  the 
par^  from  prosecuting  or  defending." 

It  becomes  necessary  to  determine  whether 
the  facts  relied  upon  as  dlscdosed  by  the  evi- 
dence In  this  case  constitute  such  unavoidable 
casualty  or  misfortune  as  would  come  within 
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the  pnrrlew  of  the  above  statute.  An  examl- 
natlon  of  the  authorities  dted  by  plaintiff  In 
error  falls  to  disclose  any  case  where  pure 
negligence  and  lack  of  diligence  on  the  part 
of  counsel  has  been  construed  as  an  unavoid- 
able casualty  or  misfortune.  They  are  de- 
voted rather  to  events  which  human  pru- 
dence, foresight,  and  sagacity,  could  not  pre- 
vent, such  as  sickness  and  death,  miscarriage 
of  the  malls,  mistake  in  the  wording  of  a 
telegram,  etc.  See  Poff  v.  Lockrldge,  22 
Okl.  462,  96  Pac.  427;  McLaughlin  v.  Nettie- 
ton,  25  Okl.  319,  105  Pac.  662;  O.,  R.  I.  4  P. 
Ry.  C!o.  V.  Eastham,  26  Okl.  605, 110  Pac.  887, 
30  L.  R.  A.  (N.  S.)  740 ;  Hodges  v.  Alexander, 
44  Okl.  598,  145  Pac.  809;  Mclaughlin  v. 
KetUeton,  47  Okl.  407,  148  Pac  987;  Oriel 
y.  VomoD,  66  N.  C.  76;  Panes!  ▼.  Boswell, 
12  Helak.  (Tenn.)  323;  Fidelity  Go.  v.  Lopatka, 
24  Tex.  Civ.  App.  636,  60  S.  W.  268;  Brad- 
ford V.  Oolt,  77  N.  C.  72;  Anaconda  Mining 
Co.  v.  Salle,  16  Mont  8,  39  Pac.  909,  60  Am. 
St  Rep.  472;  Hanthom  v.  Oliver,  32  Or. 
57.  61  Pac.  440,  67  Am.  St  Rep.  618;  Brown- 
ing V.  Gosnell,  91  Iowa,  448,  69  N.  W.  340. 

"Unavoidable  casualty"  has  been  de- 
scribed as  an  event  or  casualty  happening 
against  the  will  and  without  the  negligence 
or  other  default  of  a  party.  Hodgson  v.  Dex- 
tet,  12  Fed.  Gas.  p.  283.  And  see,  also.  Crys- 
tal Spring  DlstiUery  Go.  v.  Cox,  49  Fed.  666, 
569, 1  G.  a  A.  865,  citing  WeUes  v.  GasUes,  69 
Mass.  <3  Gray)  323,  326.  As  used  in  Code  of 
Civil  Procednie  Ohio,  |  684,  providing  that  a 
Judgment  may  be  vacated  after  the  term  at 
which  It  was  obtained  for  "unavoidable  casu- 
alty or  misfortune"  preventing  the  party  from 
prosecuting  or  defending.  It  means  accidental 
injury  or  sickness,  etc,  rather  than  a  want 
of  knowledge  of  the  service  of  a  summons 
because  of  the  defendant's  absence  from  the 
state.    Howard  v.  Abbey,  2  Ohio  Dec.  64,  66. 

As  to  this  section  of  our  statute,  this  court 
in  Forest  v.  Appelget  et  al.,  55  Okl.  616,  154 
Pac  1129,  has  announced  the  following  rule: 

'^  a  proceeding  to  vacate  a  judgment  un- 
der aabdivlBion  7  of  section  6267,  Rev.  Laws 
1910,  on  the  groand  of  nnavoidable  casualty  or 
misfortune,  the  facts  must  be  such  as  to  make 
it  appear  that  the  complaining  party  is  not 
himself  guilty  of  negligence  in  allowing  such 
default  to  be  taken,  and  that  no  reasonable  or 
proper  diligence  or  care  coold  have  prevented 
the  trial  or  judgment" — citing  Freeman  on 
JudgmenU  (4th  Ed.)  voL  1,  f  16;  Hill  v.  WU- 
liams,  6  Kan.  17;  Welch  et  al.  v.  Challen,  81 
Kan.  696,  8  Pac.  814:  Wynn  v.  Frost  6  Okl. 
80,  60  Pac.  184;  MaishaU  ▼.  Mwrshsll,  7  OkL 
240,  64  Pac  461. 

And  the  rule  is  well  settled  that  the  negli- 
gence of  the  attorney  cannot  be  considered 
sncfa  nnavoidable  casualty  or  misfortune 
as  prevented  the  party  from  defending.  Llnd- 
sey  et  al.  v.  Goodman,  67  Okl.  418,  167  Pac 
844;  Missouri,  K.  &  T.  Ry.  Co.  v.  Ellis,  63 
OkL  268,  156  Pac  226.  L.  R.  A.  1916E,  100; 
Bigsby  et  aL  t.  Eppstein  et  al.,  39  OkL  466, 
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135  Pac.  934;  Linderman  ▼.  Nolan,  16  OkL 
352,  83  Pac  796;  Washington  Savage  et  al.  v, 
F.  A.  Dinkier,  12  OkL  463,  72  Pac  866; 
Marshall  v.  MarshalL  7  OkL  240,  64  Pac 
461;  Wynn  v.  Frost  6  OkL  89,  60  Pac.  184. 
In  these  cases  this  court  has  heretofore 
discussed  this  question  at  great  length,  cit- 
ing numerous  authorities,  and  uniformly  hold- 
ing that  unavoidable  casualty  or  misfortune 
was  present  only  where  ordinary  prudence 
could  not  guard  against  or  prevent  and  that 
the  mere  ignorance,  carelessness,  mistake,  or 
negligence  of  an  attorney  was  not  suffldoit 
See,  also.  Black  on  Judgments,  i  337;  Free- 
man on  Judgments,  voL  1,  i  115,  supra; 
Hayne  on  New  Trials,  i  80;  Graham  and 
Waterman  on  New  Trials,  vol.  8,  p.  1520; 
Holderman  v.  Jones,  52  Kan.  743,  34  Pac. 
352;  Snow  v.  MltcheU,  37  Kan.  636,  15  Pac 
224;  Welch  t.  Challen,  31  Kan.  696,  3  Pac 
314,  supra ;  EVed  Andres  ft  Co.  t.  Sdilueter, 
140  Iowa,  380,  118  N.  W.  429;  Glover  v. 
Dimmock,  119  Ga.  696,  46  S.  E.  824;  Smith 
V.  Phlnlay,  71  Qa.  641. 

The  conclusion  is  therefore  reached  that 
the  evidence  in  this  case  does  not  disclose 
such  accident  Inadvertent  mistake,  and  un- 
avoidable casualty  as  would  excuse  defend- 
ants and  justify  the  setting  aside  of  said 
judgment 

[2]  The  second  proposition  argued  by  plain- 
tiff in  error  is  that  the  court  erred  in  not  set- 
ting the  judgment  aside  because  the  original 
petition  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  particularly 
against  defendant  Gorton,  the  assignee. 
This  court  is  foreclosed  from  examining  into 
the  merits  of  this  contention.  The  trial 
court  had  jurisdiction  of  the  parties,  of  the 
subject-matter,  and  the  particular  questions 
decided.  Defendants  had  ample  time  and  op- 
portunity to  urge  the  point  upon  which  the 
petition  is  now  attacked.  Instead,  they  saw 
fit  only  to  object  that  the  causes  of  action 
were  not  separately  stated  therein.  Even 
if  the  omission  to  aver  facts  would  justify 
a  reversal  of  the  judgment  upon  a  proper 
appeal  therefrom,  it  does  not  follow  that  the 
judgment  can  now  be  vacated  for  that  rea- 
son; and.  though  based  oa  a  mistake  of 
law,  the  judgment  is  no  less  conclusive.  A 
judgmeQt  rendered  by  a  court  having  juris- 
diction Is  not  void  on  account  of  an  amenda- 
ble defect />r  insufficiency  in  the  petition,  and 
will  not  be  vacated  for  such  reason  upon  peti- 
tion filed  by  defendant  after  the  term.  It  is 
sufficient  that  the  allegations  in  the  petition 
challenge  a  judicial  inquiry.  See  McDougal 
T.  Rice  (No.  9697)  193  Pac  415,  not  yet 
ofOdally  reported;  Gibson  v.  Dlzney,  178 
Pac  124:  McCormack  et  aL  v.  Fleming  et 
aL,  172  Pac  952;  Haggerty  et  aL  v.  Terwil- 
liger  et  aL,  169  Pac  872;  National  Surety 
Co.  et  al.  V.  Hanson  Builders'  Supply  Co., 
165  Pac  1136;  Kaufman  v.  Grow,  59  OkL 
193,  158  Pac  300;  Hill  et  aL  v.  Perslnger, 
57  OkL  663,  157  Pac  744;  Mastcm  t.  Chand- 
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ler  B.  ft  L.  Ass'n,  61  OkL  230,  157  Pac.  366 ; 
Gill  et  al.  V.  Executive  Committee,  62  OkL 
553.  152  Pac.  812;    dark  v.  Roman  et  aL, 
50  OkL  780.  151  Pac.  479. 
Tbe  Judgment  Is  therefore  affirmed. 

RAINEY.  a  J.,  and  HARRISON.  KANE, 
PITCHFORD,  JOHNSON,  McNBlLL,  and 
RAMSEY,  JJn  concur. 


(79  Okl.  299) 

BLACK  V.  DONELSON<    (No.  9778.) 

(Supreme  Court  of  Oklahoma.   July  18,  1920. 
Rehearing  Denied  Nov.  16.  1820.) 

(Bvllalm*  by  the  Court.) 

1.  Jury  «=3l4(6)— Aotion  to  canoel  Interest  in 
oil  and  gas  leata  not  triable  by  Jury  a*  of 
right 

Ib  an  action  seeking  the  cancellation  of  an 
interest  in  an  oil  and  gas  lease,  and  to  recover 
the  consideration  paid  for  the  interest  assigned, 
alleging  fraud  on  the  part  of  the  assignor,  and 
where  the  answer  only  goes  to  a  denial  of  the 
fraud  alleged  in  the  petition,  and  no  denial  as 
to  the  consideration,  the  action  would  be  termed 
one  of  an  equitable  nature,  and  neither  party 
would  be  entitied,  as  a  matter  of  right,  to  a 
trial  by  Jury. 

2.  Parties  «=36( I)— Defendant  entitled  to  have 
cause  prosecuted  by  "real  party  In  Interest." 

A  defendant's  right  is  to  have  a  cause  of 
action  prosecuted  against  him  by  the  real  par- 
ty in  hiterest,  but  his  concern  ends  when  a 
judgment  for  or  agamst  the  nominal  plaintitt 
would  protect  him  from  any  action  upon  the 
same  demand  Iff  another,  and  when,  as  against 
the  nominal  plaintiff,  he  may  assert  all  defens- 
es and  counterclaims  available  to  him,  were  the 
claim  prosecuted  by  the  real  owner  (quoting 
Words  and  Phnutes,  Second  Series,  Real  Party 
in  Interest). 

3.  Appeal  and  error  «=»  1058(2)— Error  In  ex- 
eludlng  evidenoe  on  direot  examination  oured 
i^  admission  on  oross-exanlnatlon. 

Where  the  court  commits  error  in  exclud- 
ing evidence  upon  direct  examination  of  a  wit- 
ness, the  error  is  cured  when  the  evidence  ex- 
cluded is  brought  out  on  the  cross-examination 
of  the  witness. 

4.  Appeal  and  error  «=9 1 009(4)— Decree  In 
equity  not  set  aside  anless  elearty  against 
weight  of  evidence. 

In  HD  equity  proceeding  the  Supreme  Court 
will  weigh  the  evidence,  but  the  judgment  of 
die  trial  court  will  not  be  set  aside,  where  it 
is  not  clearly  against  the  weight  of  the  evidence. 

Error  from  District  <3ourt,  Okmulgee  Coun- 
ty;  Ernest  B.  Hughes,  Judge. 

Action  by  N.  F.  Donelson  against  E.  R. 
Black.  Judgment  for  plalntlfT,  and  defend- 
ant brings  error.    Affirmed. 


Eatbryn  Van  Ljeuven.  of  Oklabontt  (}lty, 
and  C.  B.  McCrory,  of  Okmulgee,  for  plain- 
tiff in  error. 

W.  W.  Wood  and  W.  W.  Wltten,  both  of 
Okmulgee,  for  defendant  in  error. 

PITCHFORD,  J.  The  defendant  In  error, 
plalntifT  below,  instituted  this  action  against 
plaintiff  in  error,  defendant  below,  for  the 
purpose  of  rescinding  an  assignment  of  an 
Interest  in  an  oil  and  gas  lease,  and  to  re- 
cover the  sum  of  $1,250.  the  amount  paid 
for  the  interest  so  assigned.  The  parties 
will  hereafter  be  designated  as  tbey  appeared 
in  the  lower  court. 

The  following  facts  are  dedudble  from  the 
evidence:  The  defendant  was  the  owner  of 
an  oil  and  gas  mining  lease  on  the  northwest 
quarter  of  the  southwest  quarter  of  section 
24,  township  14  north,  range  14  east.  The 
plaintiff  began  negotiations  with  the  defend- 
ant looking  towards  securing  an  interest  In 
the  lease.  The  defendant  exhibited  to  the 
plaintiff  a  map.  and  designated  the  40  acres 
as  shovm  by  the  map  to  the.  plaintifL-  Before 
the  negotiations  were  closed,  plaintiff  and  de- 
fendant went  out  to  the  vicinity  of  the  prop- 
erty, and  defendant  there  pointed  out  to  the 
plaintiff  40  acres,  claiming  the  same  to  be 
the  40  acres  covered  by  the  lease;  but,  in- 
stead of  pointing  out  the  40  acres  upon  whlc^ 
the  defendant  had  a  lease,  the  40  adjoining 
it  on  the  north  was  pointed  out,  being  the 
southeast  quarter  of  the  northwest  quarter 
of  the  same  section. 

Immediately  to  the  west  of  the  property 
designated  by  the  defendant  and  pointed  out 
to  the  plaintiff  there  was  a  producing  welL 
After  viewing  tiie  premises,  the  plaintiff  pur- 
chased a  t/ig  interest  In  the  lease  owned  by 
the  defendant,  and  designated  a  spot  on  the 
40  pointed  out  by  the  defendant  where  a 
well  should  be  drilled.  The  purchase  money, 
together  with  the  assignment  of  the  Intnest 
in  the  lease,  were' placed  in  escrow  in  the 
Bank  of  Commerce  of  Olonulgee.  pending  the 
drilling  of  a  test  well  by  the  defendant,  to 
and  through  the  Booch  sand,  unless  oil  or  gas 
was  found  In  paying  quantities  at  a  lesser 
depth,  and  upon  satisfactory  proof  of  the 
completion  of  the  well,  the  said  Bank  of  0>m- 
merce  was  authorized  and  directed  to  deliver 
to  the  defendant  the  sold  sum  of  114250,  and 
to  deliver  to  the  plaintiff  the  assignment  of 
the  lease.  Immediately  after  closing  the  deal, 
the  plaintiff  returned  to  his  home  In  Ft. 
Smith.  Ark.  Some  time  thereafter  he  was 
notified  by  the  defendant  that  the  drilling 
had  about  reached  the  Booch  sand,  and  re- 
quested the  plaintiff  to  come  to  Okmulgee. 
After  reaching  Okmulgee,  plaintiff.  In  com- 
pany with  the  defendant,  went  out  to  In- 
spect the  well,  and  then  for  the  first  time  dis- 
covered that  the  same  was  being  drilled,  not 
on  the  40  acres  pointed  out  to  him.  but  was 
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being  drOIed  On  the  40  south  of  that,  and  then 
and  there  expressed  Ms  dissatisfaction.  It 
is  also  shown  that  there  were  three  other  par- 
ties Interested  with  him  In  the  Interest  assign- 
ed; that  the  lease  was  made  In  his  name  with 
their  consent ;  that  when  he  discovered  that 
the  well  was  not  being  drilled  upon  the  land 
pointed  ont  to  him,  he  complained  to  the  de- 
fendant, and  Informed  him  that -he  had  drill- 
ed the  well  in  the  wrong  place,  and  not  on 
the  grotmd  the  defendant  had  pointed  out 
to  him.  On  the  following  day,  which  was 
Sunday,  the  plaintiff  returned  to  Ft.  Smith. 
Early  Monday  morning,  there  was  a  meeting 
of  the  plaintiff  with  the  other  parties  Inter- 
ested In  the  interest  assigned.  At  that  time 
plaintiff  reported  the  fact  of  the  well  being 
drilled  on  land  different  from  that  pointed 
out  to  him  by  the  defendant,  and  plaintiff 
then  telegraphed  the  bank  not  to  deliver  the 
money  left  in  escrow.  Plaintiff  further  tes- 
tified that  he  did  not  know  until  about  the 
middle  of  the  week  that  the  well  proved  to 
be  a  dry  hole. 

The  evidence  on  the  part  of  the  defendant 
Is  to  the  effect  that  he  pointed  out  to  plaintiff 
the  correct  40  and  that  when  he  and  the  plain- 
tiff wait  out  to  see  the  well  the  plaintiff  seem- 
ed to  be  perfectly  satlsfled ;  that  at  the  time 
the  drilling  had  almost  reached  the  Booch 
Band,  and  plaintiff  aeoned  to  be  enthused  over 
the  prospect  of  getting  olL  The  defendant 
further  testified  that  when  they  went  out  to 
look  at  the  well,  the  plaintiff  aald: 

'"Black,  this  well  la  not  drilled  where  1 
thonght  yon  were  going  to  drill  It'  I  says: 
Tbia  la  the  first  thne  I  have  been  out  here, 
and  I  left  It  solely  to  Mr.  Fair.  He  had  as  much 
interest  in  it  as  we  had.'  And  he  said:  'Prob- 
ably It  would  be  better  where  It  is.'  And  we 
went  np  to  the  rig,  and  Mr.  Fair  was  there,  and 
■I  asked  bim  how  far  it  was  to  the  sand,  and  he 
said  he  thought  he  was  on  It  then,  and  he  drilled 
a  little  further,  and  it  showed  some  sand  and'  a 
smell  of  oil." 

Defendant  further  testified  that  before 
they  left  the  well  they  had  all  made  up  their 
minds  that  the  well  had  been  drilled  through 
the  sand,  and  that  It  was  a  dry  hole.  He  fur- 
ther testified  that  Mr.  Donelson  said  he 
thought  it  was  a  dry  hole. 

After  hearing  all  the  evidence  In  the  case, 
the  court  found  the  issues  in  favor  of  the 
plaintiff,  and  decreed  that  the  assignment  of 
the  Interest  In  the  lease  be  canceled,  and 
that  plaintiff  recover  of  the  defendant  tbe 
«um  of  11,086.87.    Defendant  appeals. 

The  grounds  relied  upon  for  reversal  can 
be  summarized  under  the  following  heads: 
First,  that  error  was  committed  In  over- 
ruling the  defendant's  demand  for  a  Jury; 
second,  that  the  court  erred  in  excluding 
certain  evidence;  and  third,  that  the  decree 
of  the  court  was  contrary  to  the  evidence. 
The  defendant  contends  that  under  section 
4891,  R.  ti.  1910,  an  issue  of  fact  arose  from 


the  pleadings,  and  that  therefore  he  was  en- 
titled to  a  trial  by  Jury  under  section  4993, 
B.  L.  1910. 

[1]  In  considering  defendant's  first  ground 
of  error,  It  is  necessary  to  notice  the  nature 
of  the  action  instituted  by  the  plaintiff.  If 
the  action  had  been  for  the  recovery  alone 
of  the  consideration  paid  for  the  Interest  In 
the  lease,  then  there  would  be  some  merit  in 
this  contention.  It  was  necessary  for  the 
plaintiff,  as  a  condition  precedent  to  entitle 
him  to  a  Judgment  for  the  consideration  paid, 
that  he  establish  the  allegations  of  his  pe- 
tition, entitling  him  to  the  canceUatlon  of 
the  lease.  The  prayer  for  a  money  Judgmoit 
could  not  be  considered  until  the  main  con- 
tention of  plaintiff  that  the  defendant  had 
imposed  upon  him  In  pointing  out  to  him 
different  land  from  that  described  in  the 
lease,  and  that  plaintiff  had  been  deceived, 
had  been  established.  The  offset  well  was  on 
the  southwest  of  the  northwest  The  land 
which  was  shown  to  the  plaintiff  by  the  de- 
fendant was  the  southeast  of  the  northwest. 
The  land  described  In  the  lease  was  the 
northeast  of  the  southwest.  The  plaintiff  tes- 
tified that  he  would  not  have  paid  this  con- 
sideration for  the  interest  In  the  lease,  in 
fact,  would  not  have  bought  at  all,  had  he 
not  been  misled  and  deceived  by  the  defend- 
ant in  showing  him  the  wrong  land.  If  the 
plaintiff  failed  to  establish  thla  fact  to  the 
satisfaction  of  the  court,  and  the  court  had 
fonnd  that  the  plaintiff  was  not  misled,  was 
not  deceived,  and  should  have  upheld  the 
lease,  then  the  plaintiff  wOuId  not  have  been 
entitled  to  recover  Judgment  against  the  de- 
fendant for  the  consideration.  That  portion 
of  the  prayer  for  the  recovery  of  the  consid- 
eration was  pur^  InddentaL 

This  case  is  in  many  respects  slmUar  to 
an  action  brought  to  foreclose  a  mortgage. 
If  the  answer  falls  to  deny  the  Indebtedness, 
but  only  goes  to  the  extent  of  attacking  the 
mortgage,  then  and  to  that  event  the  action 
would  be  of  an  equitable  nature,  and  the 
facts  would  be  for  the  court  to  decide,  and 
neither  party  would  be  entitled  to  a  Jury. 

In  Holmes  et  al.  v.  Halstld  et  ah,  76  Okl. 
81, 188  Pac.  968,  the  court  sald: 

"PlaintiffB'  action  was  one  'for  the  recovery 
of  money,'  within  the  meaning  of  section  4993. 
Revised  Laws.  It  was  their  contention  that 
the  Haistids  were  indebted  to  them  in  the  sum 
evidenced  by  their  notes.  This  was  denied  by 
the  Haistids,  who  In  effect  set  up  a  failure  of 
consideration  for  the  notes,  which.  If  established, 
entitled  them  to  a  verdict.  The  primary  issue 
was  whether,  notwithstanding  tlie  execution  of 
the  notes,  defendants  were  indebted  to  plain- 
tiffs in  any  amount.  Such  being  the  nature  of 
plaintiffs'  action  and  of  the  Issne  Joined,  the 
defendants  were  entitled  to  a  jury  trial  as  a 
matter  of  right" 

In  Morgan  v.  Field,  85  Kan.  164,  10  Pac. 
450,  the  court  said: 
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"In  hit  petition,  Lyman  Field  set  forth  a 
promissory  note,  and  asked  for  a  recovery  of 
the  amount  due  thereon,  as  well  as  the  fore- 
closure of  the  mortgage  executed  to  secure  the 
same.  If  issue  had  been  joined  upon  the  de- 
mand for  money,  a  jury  trial  should  have  been 
awarded,  as  was  decided  in  Clemenson  v. 
Chandler,  4  Kan.  558;  but  no  issue  of  fact 
was  joined  upon  that  question.  The  adminis- 
trator of  the  estate  of  Dennis  Morgan,  deceased, 
made  default.  And  the  plaintiff  in  error  did  not 
deny  the  execution  of  the  promissory  note,  nor 
question  the  right  of  the  defendant  in  error 
to  recover  the  amount  claimed  by  him.  The 
pleadings,  therefore,  admitted  the  allegations 
respecting  the  promissory  note,  and  the  right 
of  defendant  in  error  to  recover  judgment  for 
the  amount  claimed,  and  left  nothing  to  be 
tried  except  his  right  to  have  the  mortgage 
foreclosed,  and  the  lands  sold  in  satisfaction 
of  his  daim.  The  issues  joined  between  the 
defendant  in  error  and  P.  J.  Morgan  were 
therefore  purely  equitable  in  their  character, 
upon  which  a  jury  trial  cannot  be  demanded 
as  a  matter  of  right." 

In  Mesenburg  r.  Dunn,  125  Cal.  222,  67 
Pac  887,  and  cited  with  approval  in  Hogan 
V.  Leeper,  37  OkL  655,  133  Pac.  190,  47  L. 
R.  A.  <N.  S.)  476,  the  syllabus  Is  as  foUows: 

"In  an  action  to  annul  contracts  to  purchase 
land  entered  into  by  plaintiff,  and  to  recover 
money  paid  to  defendant  thereunder,  on  the 
ground  that  such  contract  was  procured  by 
fraud,  when  the' answer  denies  merely  the  fraud, 
and  not  the  amount  paid,  the  defendant  is  not 
entitled  to  a  jury  trial." 

We  are  ot  the  opinion  that  defendant  was 
not,  as  a  matter  of  right,  entitled  to  a  trial 
by  jury, 

[3]  The  defendant  next  complains  of  the 
error  of  the  court  In  refusing  and  excluding 
certain  evidence  seeking  to  show  that  after 
the  transaction  between  plaintiff  and  defend- 
ant plaintiff  engaged  defendant  to  get  some 
other  leases  for  him  on  similar  terms.  Ob- 
jection to  this  evidence  was  made  and  sus- 
tained. We  are  not  prepared  to  say  that  the 
court  was  not  In  error  In  rejecting  this  evi- 
dmce.  Had  the  cause  been  tried  to  a  Jury, 
we  are  enabled  to  see  where,  probably,  the 
evidence  would  be  material.  The  plaintiff  Is 
complaining  of  the  bad  faith  on  the  part  of 
the  defendant;  that  is,  that  the  defendant 
induced  the  plaintiff  to  act  by  pointing  out  to 
fatan  lands  entirely  different  from  that  men- 
tioned In  the  lease.  It  is  rather  peculiar  that 
the  plaintiff  would  still  be  trusting  the  de- 
fendant and  relying  upon  his  honesty  and 
integrity  if  he  believed  that  the  defendant 
had  theretofore  imposed  upon  him.  How- 
ever, In  the  cross-examination  of  the  defend- 
ant, the  same  evidence  was  brought  out 
which  was  attempted  to  be  elicited  in  the 
direct  examination.  On  cross-examination, 
the  defendant  testifying  to  the  conversation 
between  Iiimself.and  the  plaintiff  on  their 
return  from  the  well,  testified  as  foUows: 


"He  said,  coming  in,  that  he  was  satisfied  it 
was  a  dry  bole,  and  wanted  me  to  try  to  get 
another  80  for  him." 

Where  error  is  committed  in  the  exclusion 
of  evidence  on  direct  examination  of  the  wit- 
ness, the  error  is  cured  when  the  same  evi- 
dence is  elicited  from  the  witness  on  cross- 
examination. 

[2]  The  next  contention  of  defendant  is 
that  this  action,  tiaving  been  construed  by 
the  trial  court  to  be  of  an  equitable  nature, 
that  it  was  then  necessary  that  all  parties 
at  Interest  should  be  Joined,  either  as  plain- 
tiff or  defendant,  and  cites  section  4692,  B. 
lu  1910,  which  provides: 

"Of  the  parties  to  the  action,  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs 
or  defendants;  but  if  the  consent  of  one  who 
should  have  been  joined  as  plaintiff  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  rea- 
son being  stated  in  the  petition." 

,  The  assignment  of  the  interest  of  the  lease 
in  question,  however,  was  made  in  the  name 
of  the  plaintiff.  It  is  in  evidence  that  the 
assignment  was  made  in  this  form  by  and 
with  the  consent  of  the  other  parties  who  were 
Interested  in  the  same  with  the  plaintiff. 
We  are  of  the  opinion  that  the  section  cited 
by  the  defendant  is  not'  applicable.  Section 
4683,  R.  U  1910,  provides: 

"An  executor,  administrator,  guardian,  trus- 
tee of  an  express  trust,  a  person  with  whom, 
or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another,  or  a  person  expressly  au- 
thorized by  statute,  may  bring  an  action  with- 
out joining  with  him  the  person  for  whose 
benefit  it  is  prosecuted.  Officers  may  sue  and 
be  sued  in  such  name  as  is  authorized  by  law. 
and  official  l>onds  may  be  sued  upon  in  the 
same  way." 

The  purpose  of  the  statute  In  requiring  tbat 
the  real  parties  in  Interest  shall  be  made 
parties  is  in  order  that  the  decree  rendered 
shall  conclude  all  parties.  In  the  instant 
case,  the  plaintiff,  being  authorised  to  act 
for  his  associates,  and  being  permitted  to 
have  the  contract  made  in  his  name,  any 
Judgment  in  the  action  would  conclude  them 
as  completely  as  it  would  conclude  the  plain- 
tiff. They  could  not  be  heard  to  complain  be- 
cause they  were  not  served  with  notice  of 
the  action. 

In  Words  and  Phrases,  Second  Series,  vol. 
4,  page  132,  a  "real  party  in  interest"  Is 
defined  as  follows: 

"The  test  of  whether  one  is  the  real  party 
in  suit  is.  Does  he  satisfy  the  call  for  the  per- 
son who  has  the  right  to  control  and  receive 
the  fruits  of  the  litigation  V  The  rule  is  stat- 
ed in  a,  recent  ably  written  work  thus:  The 
real  party  in  interest,  within  the  meaning  of 
the  provision  of  the  Code,  is  the  person  who 
will  be  entitled  to  the  benefits  of  the  action  'f 
successful;  one  who  is  actually  and  substan- 
tially interested  In  the  subject-matter  as  dis- 
tinguished from  one  who  has  only  a  nominal. 
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formal,  or  tecbnlcal  interest  in  or  connection 
with  if" 

In  SI  Cyc.  p.  1619,  it  ia  said: 

"An  agent  may  maintain  an  action  in  his  own 
name  on  a  contract  in  wliich  hia  principal  is 
interested:  (1)  Wliere  tlie  contract  is  made 
in  writing  expressly  witli  the  agent,  and  imports 
to  b«  a  contract  personally  with  him,  although 
he  may  be  Icnown  to  act  as  an  agent.  (2) 
Where  he  is  the  only  known  or  ostensible  prin- 
cipal, and  therefore  is,  in  contemplation  of  the 
law,  the  real  contracting  party."  Ward  ▼. 
Byba,  88  Kan.  741,  51  Pac.  223;  Neai  ▼.  An- 
drews (Tex.  Civ.  App.  1900)  60  S.  W.  469; 
Kel^  T.  Thuey,  102  Mo.  522,  15  S.  W.  62. 

As  was  said  1b  PhUbrook  y.  Superior  Ciourt, 
111  Cal.  31,  43  Pac.  402: 

"A  defendant's  right  is  to  have  a  cause  of  ac- 
tion prosecuted  against  him'  by  the  real  party 
in  interest.  But,  as  has  been  elsewhere  point- 
■ed  out  [Ginselman  t.  Starr,  106  Cal.  651,  40 
Pac.  8],  his  concern  ends  when  a  judgment  for 
.or  against  the  nominal  plaintiff  would  protect 
him  from  any  action  upon  the  same  demand  by 
another,  and  when,  as  against  the  nominal 
plaintiff,  he  may  assert  all  defenses  and  conn- 
tercUums  ayailable  to  him  were  the  claim  prose- 
cuted by  the  real  owner." 

The  serious  question  before  the  court  be- 
low was  whether  or  not  the  plalntUT  an- 
nounced his  Intention  to  rescind  the  contract 
In  sufficient  time.  Did  he,  before  leaving  Ok- 
mulgee, after  his  visit  to  the  well,  ascertain 
that  the  well  was  a  failure?  If  the  trial  court 
bad  found  that  the  plalntUT  did  not  announce 
his  intention  of  rescinding  the  contract 
prior  to  his  leaving  Olunulgee  and  knowing  at 
that  time  that  the  well  was  a  positive  failure, 
In  all  probability  the  trial  Judge  would  have 
found  that  the  plaintiff  was  bound'  by  the 
contract,  and  that  the  plaintiff,  after  ascer- 
taining that  he  had  been  de<;eived  as  to  the 
location  of  the  weU  and  waited  until  he  as- 
certained whether  the  well  was  to  be  a  failure 
or  a  producing  well,  and  after  It  turned  out 
to  be  a  dry  hole,  he  was  not  entitled.  In  a 
court  of  equity,  to  the  relief  prayed  for. 
But,  If  the  trial  court  found  that  he  rescinded 
before  the  well  was  ascertained  to  be  a  failure, 
then  he  would  be  entiUed  to  relief,  provided 
the  court  shou.d  have  fbund  that  he  had 
been  deceived. 

In  Pierce  Oil  Corporation  v.  Schacht  et 
al.,  75  Okl.  101,  181  Pac.  731,  McNeill,  J., 
speaking  for  tbe  court  said: 

"A  suit  in  equity  is  an  appeal  for  relief  to 
the  moral  sense  of  the  chancellor.  A  court  of 
equity  is  the  forum  of  conscience.  Nothing  but 
good  faith,  the  obligations  of  duty,  and  reason- 
able diligence  will  remove  it  to  action.  Its  de- 
cree is  Uie  exercise  of  discretion;  not  of  an  ar- 
bitrary and  fickle  will,  but  of  a  wise  judicial 
discretion,  controlled  and  guided  by  the  estab- 
lished rules  and  principles  of  equity  Jurispru- 
dence." 


[4]  The  trial  court  having  found  the  Issues 
In  t&vor  of  the  plaintiff,  and  having  decreed 
the  cancellation  of  tbe  lease,  we  are  bound  by 
that  Judgment,  unless  from  an  examination 
of  the  record  we  find  that  the  judgment  of 
the  trial  court  was  clearly  against  the  weight 
of  the  evidence.  We  have  examined  the  e'vl- 
dence  carefully,  and  are  not  prepared  to 
say  that  tbe  decree  Is  against  the  clear 
weight  of  the  evidence.  On  the  other  hand, 
bad  the  trial  court  foimd  against  the  plain- 
tiff, the  Judgment  would  not  be  disturbed  by 
this  court.  Tfie  evidence  was  conflicting. 
The  trial  court  had  the  witnesses  before 
blm,  and  was  better  prepared  to  pass  upon 
the  force  of  the  evidence  than  this  court  Is. 
"We  cannot  say  that  the  Judgment  is  against 
tbe  clear  weight  of  the  evidence. 

We,  therefore,  conclude  that  the  Judgment 
of  the  trial  court  should  be  affirmed ;  and  It 
is  so  ordered. 

BAINEY,  O.  J.,  HARRISON,  V.  C.  J.,  and 
JOHNSON  and  McNEILL,  JJ.,  concur. 


as  OU.  325) 

WYATT  V.  8HACKLEF0RD  et  al. 
(No.  9821.) 

(Supreme  Court  of  Oklahoma.    Oct.  12,  1920. 
Rehearing  Denied  Nov.  23,  1920.) 

(BvllaUu  by  the  Qourt.) 

1.  Appeal  and  error  «=» 1 009 (4)  —  Findings  In 
equity  not  set  aside  nnless  cleariy  against 
weight  of  evidence. 

In  an  equity  case,  where  the  trial  court  has 
made  findings  of  fact,  the  same  will  not  be  set 
aside  in  this  court  unless  the  findings  of  the 
trial  court  are  clearly  against  the  weight  of  the 
evidence. 

2.  Corporations  «=3ii6,  121  (5)— Evidence  sns- 
taining  Dnding  that  stock  was  not  purchased 
under  misrepresentations;  purchase  price  not 
so  Inadequate  as  to  shock  conscience. 

From  an  examination  of  the  entire  record, 
held:  The  findings  of  the  trial  court  are  not 
clearly  against  the  weight  of  the  evidence. 

Appeal  from  Superior  Court,  Tulsa  Coun- 
ty;  M.  A.  Breckenridge,  Judge. 

Action  by  J.  C.  Wyatt  against  W.  H. 
Shackl^ord  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

H.  B.  Martin,  of  Tulsa,  and  J.  D.  Harris, 
of  Carthage,  Mo.,  for  plaintiff  in  error. 

Davidson  &  Williams,  of  Tulsa,  for  defend- 
ants In  error. 

McNEIIiL,  J.  This  action  was  commenced 
in  the  superior  court  of  Tulsa  county  by  J. 
C.  Wyatt  against  W.  H.  Shackleford,  E.  E. 
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Olz,  Dlxford  on  &  Gaa  Company,  a  corpwa- 
tlon,  Sinai  Oil  &  Gas  Company,  a  corpora- 
tion, to  recover  possession  of  certain  certifi- 
cates of  stock  In  said  corporations  which 
plaintiff  transferred  to  Sbackleford. 

The  petition  Is  very  lengthy,  and  may  be 
summarized  as  follows:  It  is  alleged  that 
the  Dlxford  Oil  &  Gas  Company  and  Slnal 
Oil  &  Gas  Company,  are  Oklahoma  corpora- 
tions. W.  H.  Shackleford  Is  president,  and  E. 
B.  Dlx  secretary  and  treasurer.  The  board 
of  directors  consists  of  Shackleford,  Dlx,  and 
Mr.  Belford.  That  the  plaindff  was  the  own- 
er of  certain  shares  of  stock  In  said  corpo- 
rations, and  said  Sbackleford  and  Dlx,  by 
certain  false  and  fraudulent  representation, 
induced  said  plaintiff  to  sell  and  transfer  his 
shares  of  stock  In  each  of  said  corporations 
for  a  very  Inadequate  consideration  to  Shack- 
lefwd.  It  is  alleged  the  plaintiff  had  known 
said  Sbackleford  and  Dlx  for  many  years, 
and  was  engaged  In  many  other  business 
transactions  with  them,  and  had  explicit  con- 
fidence In  their  Integrity,  and,  relying  ilpon 
their  representations,  sold  his  stock  to  Shack- 
leford without  knowing  the  true  conditions 
of  affairs  of  the  company,  which  had  been 
concealed  from  him  by  Shackleford  and  Dlx, 
and  by  falsely  representing  the  true  finan- 
cial conditions  of  the  companies.  It  la  fur- 
ther alleged  that  at  the  time  of  purchasing 
plalntifTs  stock  the  defendants  were  selling 
an  oil  and  gas  lease  belonging  to  the  corpo- 
ration to  a  Mr.  Bradstreet  for  a  large  sum  of 
money,  and  they  failed  to  disclose  this  fact 
to  the  plaintiff,  but  ocncealed  the  same  from 
him. 

The  defendants  answered  that  at  the  time 
the  sale  referred  to  the  two  corporations  to- 
gether owed  debts  amounting  to  about  $18,- 
000,  and  deny  there  was  any  false  or  fraudu- 
lent representations  made  by  them,  and  deny 
any  facts  concerning  the  financial  standing 
of  the  corporations  were  concealed  by  them 
from  plaintiff. 

The  defendant  Sbackleford.  by  way  of 
cross-petition,  alleges  he  entered  into  a  writ- 
ten contract  with  Wyatt  for  the  purchase  of 
the  stock  for  the  consideration  of  $4,000,  and 
as  a  further  consideration  guaranteed  the 
payment  of  a  note  in  the  sum,  of  $4,800  as 
one-third  of  said  note  was  owed  by  the  plain- 
tiff, Wyatt,  and  further  guaranteed  to  pay 
some  $10,000  Indebtedness  owed  by  Dlx  to  a 
bank  that  Mr.  Wyatt  was  interested  in  and 
liable  for,  and  assume  the  payments  of  all 
the  corporation's  Indebtedness;  the  written 
contract  provided  the  $4,000  should  l>e  paid 
on  or  before  the  10th  day  of  February,  1917, 
and  that  the  other  payments  should  be  made 
later,  and  that,  In  addition  to  the  stock, 
plaintiff  agreed  to  sell  one-third  interest  in 
80  acres  of  land;  the  other  two  thirds  in- 
terest was  owned  by  Shackleford  and  Dix; 
that  Wyatt  failed  and  refused  to  make  said 
transfer — and  prayed  for  specific  perform- 
ance of  said  contract,  requiring  said  plaintiff 


to  execute  a  deed  to  said  land.  TTpbn  trial 
of  the  case  the  court  made  certain  findings  of 
fact,  to  wit:  The  court  found  that  said  writ- 
ten contract  was  made  and  entered  into  with- 
out any  fraud,  misrepresentation,  or  conceal- 
ment on  the  part  of  said  Shackleford  or  Dlx, 
or  either  of  them.  The  court  further  found 
as  a  fact  that  the  said  Shackleford  had  com- 
piled In  every  respect  with  the  terms  and 
conditions  of  said  contract  The  court  then 
found  that  tlie  defendants  W.  H.  Shackleford 
and  defendant  E.  £.  Dix,  are  now  the  owners 
of  the  capital  oil  stock  of  the  Dlxford  Oil  & 
Gas  Company  and  Sinai  Oil  &  Gas  Company 
transferred  to  Shackleford  by  Wyatt  The 
court  found  that  the  said  W.  H.  Shackleford, 
having  complied  with  all  the  terms  and  condi- 
tions of  said  contract  is  the  owner  of  the  un- 
divided one-third  interest  in  the  80  acres  of 
land  in  the  name  of  Wyatt  and  required 
plaintiff  to  execute  a  conveyance  for  the 
same.  From  said  Judgment  plaintiff  has  ap- 
pealed. 

The  plaintiff  in  error  in  his  argument  for 
reversal  announced  the  following  rule: 

"An  officer  of  a  corporation  occupies  a  posi- 
tion «f  trust  with  reference  to  «  stockholder  in 
the  corporation  from  whom  he  seeks  to  buy 
such  sbareholder's  stock  therein,  and  upon  nn- 
dertaidnc  such  enterprise  it  becDmea  his  duty 
to  reveal  to  the  vendor  all  the  information 
which  he  has  in  reference  to  the  value  of  the 
stock  which  he  seeks  to  purchase  and  any  fact 
bearing  upon  the  situation  which  should  be 
known  by  the  vendor  in  order  to  make  a  lair 
disposition  of  bis  stock  holdings.  And  the 
courts  uniformly  hold  that  an  officer's  failure 
to  impart  such  Imowledge  to  the  stockholder  is 
a  fraud  upon  the  latter's  rights." 

And  he  cites  numoroaa  anthoiities  In  sup- 
port thereof. 

(1,2]  Admitting  that  the  above  is  the  cor- 
rect rule,  and  .applicable  to  the  facts  in  the 
case  at  bar,  we  are  then  confronted  with  the 
question:  Did  Mr.  Shackleford  and  Mr.  Dix 
make  a  complete  disclosure  of  the  true  con- 
ditions of  the  company  at  the  time  of.  the 
sale?  The  rule  is  well  established  in  this 
court  In  an  equity  case  that  the  findings  of 
fact  of  the  trial  court  will  not  be  disturbed 
on  appeal  unless  clearly  against  the  wel^t 
of  the  evidence.  Let  us  examine  the  record  to 
ascertain  if  the  findings  of  the  trial  court 
are  deaily  against  the  weight  of  the  evi- 
dence. Both  companies  were  oil  corpora- 
tions and  owned  certain  oil  and  gas  leases  in 
Okmulgee  county.  The  case  was  tried  and  la 
briefed  as  If  the  holdings  of  the  companies 
were  Joint  and  commingled  together  as  one 
company,  and  we  will  so  treat  it  here.  The 
evidence  disclosed  at  the  time  of  the  sale 
from  Wyatt  to  Shackleford  there  were  two 
oil  wells  on  the  leases  of  the  companies,  one 
of  which  was  drilled  in  July,  1916,  and  one 
in  December,  1916;  that  these  wells  made 
100  barrels  or  more  of  oil  when  first  drilled 
in,  and  did  for  some  time  thereafter.    At  the 
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time  the  wells  were  first  drilled  In  It  was  be- 
lieved the  property  was  of  great  value. 
There  was  also  a  gas  well  drilled  on  the 
lease  some  time  In  September,  but  the  gas 
was  not  utilized  from  said  well  for  the  rea- 
son there  waa  no  sale  for  the  same,  and  In 
the  latter  part  of  January,  1917,  the  third 
well  was  completed,  and  It  was  a  dry  hole. 

On  the  18th  day  of  January,  1917,  the 
Prairie  Oil  A  Oas  Company  refused  to  run 
the  oil  from  the  lea^  for  the  reason  the  oU 
was  known  as  cut  olL  At  that  time  the  lease 
was  making  abont  125  or  ISO  barrels  of  cut 
oil  per  day.  As  to  the  cause  of  the  wells 
producing  cut  oil,  the  record  is  not  dear, 
whether  it  waa  caused  by  the  salt  water  and 
gas  in  the  wells,  or  was  caused  by  the  condi- 
tion of  the  cape  In  the  pump.  Mr.  Diz,  who 
had  charge  of  and  who  was  managing  the 
development  of  the  leases,  used  different 
methods  to  treat  the  oil,  but  had  no  success 
until  February  20,  1917.  Abont  the  middle 
of  January  the  parties  made  a  contract  of 
■ale  of  an  80-acre  tract  or  lease  to  Mr.  Brad- 
street  for  $10,000,  of  which  $7,600  was  cash, 
and  the  balance,  $2,600,  to  be  paid  oat  of  the 
first  oil  to  be  run. 

About  the  time  of  sale  Febrnaiy  14,  1S17, 
the  companies  ware  Indebted  abont  $18,000, 
and  were  not  rannlng  any  oil  and  unable  to 
•611  any.  Their  bills  were  doe  and  payable. 
On  January  30  Mr.  Shackleford  appeared  at 
.Carthage,  Mo.,  where  Mr.  Wyatt  lived,  and 
had  a  conversation  with  him  regarding  the 
conditions  of  the  companies  and  their  leases, 
and  also  talked  about  some  mining  property 
they  were  Interested  in  in  Missouri.  The 
parties  do  not  agree  upon  what  was  said  In 
this  conversation.  On  the  8tb  day  of  Feh- 
roary,  1917,  Mr.  Wyatt  came  to  Tulsa,  Okl., 
at  the  request  of  Dlx,  and  went  out  to  the 
lease  with  Mr.  Dix.  Mr.  Shackleford  was  at 
Tnlsa,  but  did  not  make  the  trip  to  the  leas- 
es. On  that  day  no  oil  was  being  run,  and 
fbe  men  in  charge  of  the  lease  were  attempt- 
ing to  treat  the  oil,  but  had  been  unable  to 
make  a  success  out  of  the  same,  and  while  at 
the  leaae  some  bills  were  presented  to  Mr, 
Dix.  Mr.  Diz  and  Mr.  Wyatt  returned  to 
Tnlsa,  and  were  apparently  bine  as  to  the 
future  outlook,  and  talked  to  Shackleford  as 
to  what  was  best  to  be  done.  The  parties 
do  not  agree  upon  the  conversation  that  took 
place,  Mr.  Wyatt  detailing  one  story,  and 
Mr.  Dlx  and  Mr.  Shackleford  another.  O^ese 
three  xwrtles  were  interested  in  a  mine  in 
Joplin,  Ma,  which  was  being  operated  by 
Mr.  Wyatt.  Mr.  Shackleford  and  Mr.  Dlx 
had  been  sending  money  to  help  develop  that 
property.  Mr.  Dlx  and  Mr.  Shackleford  now 
contend  that  they  were  gnaronteeing  all  of 
the  bills  for  the  oil  company,  and  that  Mr. 
Wyatt  was  not  putting  up  his  share.  During 
the  coarse  of  their  stay  at  Tnlsa  a  proposi- 
tion was  made  regarding  Mr.  Wyatt  selling 
bis  stock  to  Mr.  Shackleford,  but  Mr.  Wyatt 
■aid  he  would  consider  the  matter  after  he 


got  home  and  was  to  fboi  noti^  Mr.  Shack- 
leford. The  parties  do  not  agree  upon  what 
was  said  concerning  the  transaction  at  Tnlsa, 
but  no  sale  was  consommated  at  that  time. 
It  is  contended  that  Wyatt  stated  be  would 
go  back  to  Carthage  and  then  would  advise 
Mr.  Shackleford  as  to  the  terms  be  would 
sdl  on.  Mr.  Shackleford  contended  that  be 
told  Mr.  Wyatt  that  he  could  not  handle  the , 
proposition  of  buying  his  stock  unless  given 
time  to  enable  him  to  go  to  Kansas  City  to 
take  it  up  with  some  friends,  to  see  about 
raising  the  money.  The  parties  separated  at 
Tulsa,  Wyatt  going  to  Carthage,  Shackleford 
to  his  home  in  Kansas  City,  and  Diz  remain- 
ing in  Tulsa.  Mr.  Diz  was  a  witness  at 
Clinton,  Mo.,  on  the  14th  day  of  February, 
and  this  fact  became  known  to  Mr.  Wyatt, 
and  Mr.  Wyatt  called  BIr.  Shackleford  at 
Kansaa  City  requesting  that  be  come  to  Clin- 
ton and  they  would  again  talk,  over  the 
proposition  of  the  sale  of  the  property.  The 
parties  met  at  Clinton,  and,  after  talking 
over  the  situation,  a  written  contract  was  en- 
tered into  whereby  Wyatt  was  to  sell  'his 
shares  of  stock  In  both  companies  to  Mr. 
Shackleford,  and  his  one-third  Interest  In  80 
acres  of  land  In  Okmulgee  ooijmty  for  the  eon- 
■Ideration  mentioned  in  tbe  wrlttoi  contract 
and  heretofbre  referred  to.  It  is  contended  by 
plalntUf  in  error  at  tbe  time  of  sale  that  Mr. 
Diz  had  knowledge  of  certain  chemicals  that 
could  be  used  in  treating  the  cat  oil  to  make 
it  merchantable^  and  tbat  he  withheld  this 
from  Mr.  Wyatt  It  is  contended  and  admitted 
the  use  of  the  diemlcal  was  afterwards  a 
success.  Mr.  Wyatt  contends,  if  be  had  been 
Infonned  of  this  fact,  he  would  not  have  sold. 
Tbe  evidence  upon  this  question  dlscloaed 
that  Mr.  Dix  treated  the  oil  every  way  rec- 
ommended by  dUCerent  persons,  bat  without 
results,  and  was  later  informed  that  there 
was  a  chemical  known  as  treatollte  wblch 
would  clear  the  oil  and  make  it  merchantable. 
Mr.  Dlx  testi^es  that  he  first  learned  of 
treatollte  on  the  Sib  day  of  February,  and 
wrote  to  the  company  at  St  Louis  regard- 
ing same,  but  heard  nothing  from  them.  On 
the  ISth  day  of  February  he  met  a  represen- 
tative of  the  company  at  the  Tulsa  Hotel  and 
ordered  six  drums  of  treatollte.  The  agent 
advised  Mr.  Diz  if  the  chemical  was  not  a  suc- 
cess he  wonld  not  have  to  pay  for  it ;  other- 
wise it  would  cost  $100  per  drum.  The  par- 
ties disagree  as  to  what  Mr.  Dlx  said  to  Mr. 
Wyatt  concerning  treatollte,  and  about  the 
same  being  guaranteed.  It  appears  that 
treatollte  was  a  new  process  for  treating  oh, 
and  had  been  used  but  very  Uttle  in  that 
vicinity.  This  chemical  was  not  used  until 
the  20th  day  of  February.  Mr.  Shackleford, 
on  the  19th  day  of  February,  paid  $4,000  for 
the  purchase  of  the  stock.  When  the  chem- 
ical was  used  on  the  20th,  it  proved  succeBS* 
fnl,  and  on  the  21st  the  companies  began  to 
run  the  oil.  The  evidence  upon  this  question 
is  conflicting,  and  we  are  uoabla  to  say  the 
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findings  of  the  trial  cmirt  are  clearly  against 
the  'weight  of  the  evidence. 

The  plaintiff  In  error  contends  that  there 
was  a  scheme  or  conspiracy  between  Mr. 
Shaekleford  and  Mr.  Dlx  to  misrepresent  the 
true  conditions  of  the  company  in  regard  to 
the  bUls  that  were  due  and  payable,  and  in 
having  the  bills  presented  to  Mr.  Diz  on  the 
lease  in  Mr.  Wyatf s  presence.  It  Is  further 
contended  that  the  agent  for  the  treatolite 
had  made  very  strong  representations  of  a 
guaranty ;  that  treatolite  would  be  a  success 
in -treating  the  oil;  that  the  representations 
made  by  Diz  to  Mr.  Wyatt  were  not  as 
strcHig  as  the  representations  made  by  the 
agent,  and  Mr.  Dlx's  only  representation  to 
Mr.  Wyatt  was  that  he  had  ordered  the 
treatolite  and  asked  If  he  thought  it  would 
fix  the  oiL  He  said  be  did  not  know,  but.  If 
it  did  not.  It  would  not  cost  anything. 

Upon  whether  the  defendants  made  a  full 
disclosure  of  the  facts  the  evidence  Is  very 
conflicting;  Mr.  Wyatt  stating  certain  facts, 
which  were  denied  by  Mr.  Dlx  and  Mr. 
Shaekleford.  It  thdr  story  Is  true,  tbey 
made  a  full  disclosure  of  all  the  facts  and 
circumstances  regarding  the  financial  condi- 
tions of  the  companies,  and  apparently  the 
trial  court  has  seen  fit  to  believe  Mr.  Diz  and 
Mr.  Shaekleford  In  place  of  Mr.  Wyatt. 

It  la  further  contended  that  Mr.  Diz  also 
represented  that  he  was  not  interested  in  any 
portion  of  the  stock,  and  it  now  develops 
that  be  has  an  interest.  He  gave  his  expla- 
nati(m  of  bow  that  came  about,  and  appar- 
ently the  trial  court  accepted  the  same.  We 
are  unable  to  say,  with  the  evidence  con- 
flicting as  It  IS,  that  the  finding  of  the  trial 
court  thsit  the  defendants  made  a  true  state- 
ment of  the  financial  condition  of  the  com- 
panies is  clearly  against  the  weight  of  the 
evidence. 

The  next  contention  of  the  plaintiff  is  that 
Mr.  Wyatt  was  not  advised  of  the  sale  of 
the  80  acres  of  land.  Mr.  Shaekleford  testi- 
fied that  a  man  by  the  name  of  Bellisle  had 
brought  suit  against  Mr.  Diz,  Mr.  Shackle- 
ford,  and  Mr.  Wyatt  for  certain  Interests  in 
the  leases  owned  by  the  two  corporations. 
This  suit  was  instituted  in  Okmulgee  county, 
and  the  parties  made  a  settlement  with  Mr. 
Bellisle  and  gave  him  something  over  $6,000, 
and  in  making  the  settlement  they  borrowed 
the  money  from  a  bank  at  Clinton,  Mo.,  and 
gave  their  note  signed  by  Mr.  Wyatt,  Mr. 
Diz,  and  Mr.  Shaekleford,  and  the  money 
obtained  from  the  sale  of  this  lease  was  used 
in  paying  this  note,  and  the  balance  in  pay- 
ing the  general  expenses  of  the  company. 
Mr.  Shaekleford  stated  this  fact  was  known 
to  Mr.  Wyatt.  The  trial  court  certainly  be- 
lieved the  statement  of  Mr.  Shaekleford,  and 
we  are  unable  to  say  the  findings  of  the 
court  upon  that  question  is  clearly  against 
the  weight  of  the  evidence.  It  is  next  con- 
tended the  interest  of  Mr.  Wyatt  was  sold 
at  a  very  Inadequate  consideration.   As  to  the 


value  of  the  property  on  the  date  of  sale,  or 
date  of  contract,  which  was  the  14th  day  of 
February,  1917,  the  witnesses  do  not  agree. 
The  value  is  placed  at  anywhere  from  $35,000 
to  $100,000.  All  of  the  witnesses  based  their 
value  upon  certain  facts  and  admit  there  are 
many  questions  that  go  to  determine  the 
value  of  the  property  at  that  time.  The 
value  of  the  leases  would  depend  a  great 
deal  upoQ  the  cause  of  the  wells  producing 
cut  oil,  whether  it  was  the  salt  water  and  gas, 
or  the  cups.  It  it  were  the  cups  in  the  pump, 
this  could  be  easily  remedied;  if  the  salt 
water  and  gas,  it  would  depend  upon  being 
able  to  properly  treat  the  oil  to  make  it  sal- 
able. The  oil  was  properly  treated  and  be- 
came salable,  but  no  one  knew,  or  at  least 
the  record  disclosed  no  me  knew,  whether 
this  would  be  accomplished  at  the  time  of 
the  sale.  Again,  it  is  difficult  to  tell  exactly 
the  consideration  Mr.  Wyatt  was  to  have  re- 
ceived. His  part  of  the  stock  was  about  one- 
slzth  of  the  total  value  of  the  property.  He 
rec^ved  $4,000  in  cash.  In  addition  to  this, 
a  note  for  over  $4,800  was  given  to  his  bank 
when  the  80  acres  of  land  was  bought  This 
was  the  purchase  price,  and  Mr.  Shaekleford 
and  Mr.  Diz  and  Mr.  Wyatt  each  owed  one- 
third.  Mr.  Shacklefbrd  was  to  pay  all  this 
note.  This  would  make  $6,600.  Mr.  Diz 
was  indebted  to  Mr.  Wyatt's  bank  over  $10,- 
000,  and  Mr.  Wyatt  contended  that  he  was 
liable  to  the  bank  for  the  payment  of  these 
notes.  The  contract  provided  that  Mr. 
Shaekleford  should  pay  these  obligations, 
and  thus  relieve  Wyatt  from  any  responsibil- 
ity, all  of  which  was  done.  Mr  Shaddeford 
was  to  assume  the  indebtedness  of  the  corpo- 
ration. As  to  whether  Mr.  Wyatt  was  re- 
sponsible for  any  of  the  debts  of  the  corpora- 
tions, it  will  not  be  necessary  to  determine. 
It  does  appear  that  he  bad  2,500  shares  ot 
the  capital  stock  of  the  Sinai  Oil  &  Gas  Com- 
pany, and  had  never  paid  anything  for  the 
same,  and  this  was  transferred  to  Shackle- 
ford.  The  Sinai  Oil  &  Gas  Company  owed 
part  of  the  $18,000  indebtedness,  and  it  la 
contended  Mr.  Wyatt  would  have  been  liable 
to  the  creditors  for  the  purchase  of  the  stock 
tf  the  company  had  failed.  It  will  be  unnec- 
essary to  determine  this  question,  but  be  was 
released  from  all  of  the  obligations. 

With  the  estimate  of  the  value  of  the  prop- 
erty ranging  from  $35,000  to  $100,000,  and 
a  finding  that  there  was  no  fraud  or  ml8rei>- 
resentation,  the  price  received  does  not  seem 
such  as  would  shock  the  conscience  of  the 
court. 

We  have  not  attempted  to  set  out  all  of  the 
evidence,  and  it  would  be  Impossible  to  do 
so,  as  the  record  contains  approximately 
1,000  pages.  The  case  is  one  of  purely  equi- 
table cognizance  and  one  where  the  evidence 
is  very  conflicting.  In  order  for  the  court  to 
reverse  the  decision  of  the  lower  court,  it 
would  be  necessary  to  say  the  finding  of  the 
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lower  court  Is  dearly  against  the  weight  of 
the  evldaice,  and  tbls  we  are  nsable  to  do. 

For  the  reason  stated,  the  Judgment  of  the 
trial  court  is  affirmed. 

RAINET,  0.  J.,  and  KANE,  PITCHrORD, 
JOHNSON,  BAH/ET,  and  HIGGINS.  33., 
concur. 


BALDWIN  V.  STATE.     (No.  A-3599.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Not.  20,  1920.) 

(Byttaiut  hy  Editorial  Btaf.) 

Criminal  law  <&=>IIS2— ConvIotiOR  affirmed  for 
failure  to  file  briefs  or  appear,  where  no  re- 
versible error  appear*. 
Where,  pending  appeal,  no  brief  was  filed 
for   appellant,    nor   any   appearance    made    to 
orally  argue  the  case  when  it  was  submitted, 
the  Criminal  Court  of  Appeals,  under  its  rule  9 
(165  Pac.  z),  will  examine  the  pleadings,  in- 
structions,  exceptions   thereto,   and   the  judg- 
ment and  sentence,  and,  if  finding  no  rever- 
eible  error,  will  affirm. 

Ai^eal  from  District  Court,  McCnrtaln 
County;  0.  B.  Dudley,  Judge. 

Jim  Baldwin  was  convicted  of  the  crime  of 
conjoint  robbery,  and  sentenced  to  serve  a 
term  of  20  years'  Impristmment  in  the  state 
p«iitentiary,  and  be  appeals.    Afilrmed. 

3.  D.  McLendon,  of  Idabel,  and  J.  Paul 
Stewart,  of  Haworth,  and  Warrdn  &  Warren, 
of  Hugo,  for  plaintifr  in  error. 

S.  P.  Freeling,  Atty.  Oen.,  and  W.  0.  HMl, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CTTRIAM.  This  is  an  appeal  from  the 
district  court  of  McCurtain  county,  wherein, 
on  the  8th  day  of  F^ruary,  1919,  defendant, 
Jim  Baldwin,  was  convicted  of  the  crime  of 
conjoint  robbery,  and  sentenced  to  serve  a 
term  of  20  years'  imprisonment  in  the  state 
podtentlaiT. 

The  cause  has  been  poiding  on  appeal  in 
this  court  since  the  4th  day  of  August,  1919. 
No  brief  has  been  filed  in  behalf  of  defmdant, 
nor  was  any  appearance  made  to  orally  argue 
the  cause  at  the  time  same  was  submitted. 

Rule  9  of  this  court  provides  (166  Pac.  z): 

"When  no  counsel  appears,  and  no  briefs  are 
filed,  the  court  will  examine  the  pleadings,  the 
instructions  of  the  court  and  the  exceptions 
tatcen  thereto,  and  the  judgment  and  sentence, 
and  if  no  prejudicial  error  appears  will  affirm 
the  judgment." 

After  a  careful  examination  of  the  record, 
this  court  finds  no  error  sufficiently  prejudi- 
cial to. authorize  a  reversal  of  this  Judgment, 
and  the  same  is,  in  accordance  with  rule  9, 
supra,  affirmed. 


T.  STATE  131 

P.) 

WEBSTER  V.  STATE.    (No.  A-3806.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Nov.  23,  1920.) 

(BvHabfu  hi  t^  Court.) 

1.  Criminal  law  igs* 1 084— Pending  appeal,  eoa- 
vlcted  defendant  not  entitled  to  give  boad  and 
leave  state  without  permission  of  oourt. 

Where  a  defendant  has  been  convicted  and 
sentenced,  and  perfects  an  appeal,  he  is  not  en- 
titled to  give  supersedeas  bond  and  leave  the 
state,  without  leave  of  court  permitting  liim  to 
do  80. 

2.  Criminal  law  «s>ll3l(4)— Where  defendant, 
pending  appeal,  violates  bond  by  leaving  state, 
court  may  dismiss  appeal. 

Where  defendant  has  been  convicted  and 
sentenced,  and  gives  bond  to  stay  the  execution 
of  the  sentence  during  the  pendency  of  the  ap- 
peal, and  violates  a  condition  of  his  bond  by 
leaving  the  state  without  leave  of  court,  it  is 
witliin  the  discretion  of  'the  court  whether  it 
will  proceed  to  a  decision  of  the  case  or  dis- 
miss the  appeaL 

Appeal  from  District  Court,  Kiowa  Coun- 
ty;   Frank  Mathews,  Judge. 

W.  H.  Webster  was  convicted  of  open  and 
notorious  adultery,  and  be  appeals.  Dis- 
missed. 

Thos.  W.  Conner,  of  Hobart,  for  plaintiff  in 
error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  O.  Hall, 
Asst.  Atty.  Gen.,  tor  the  State. 

DOYLE,  P.  J.  Plaintiff  In  error,  W.  M. 
Webster,  was  convicted  of  open  and  notorious 
adultery,  and  his  punishment  assessed  at 
imprisonment  in  the  penitentiary  for  a  term 
of  2  years  and  3  months  and  a  fine  of  $200. 
From  the  Judgment  rendered  in  accordance 
with  the  verdict  on  the  10th  day  of  January, 
1920,  an  appeal  was  takea  by  filing  in  this 
court  on  June  21,  1920,  a  petition  in  error 
with  case-made. 

A  motion  to  dismiss  the  appeal  has  been 
filed  by  the  Attorney  General,  for  the  rea- 
son that: 

"Plaintiff  in  error  is  without  the  jurisdiction 
of  the  court,  in  that  he  is  now  in  the  state  of 
Texas." 


Attached  to  said  motion  is  the  affidavit  of 
the  county  attorney  of  Kiowa  county,  which, 
omitting,  formal  parts,  is  as  follows: 

"The  affiant,  John  T.  Hays,  says  that  he  is 
county  attorney  of  Bowa  county,  in  the  state 
of  Oklahoma,  and  prosecuted  the  said  plaintiff 
in  error  in  the  district  court  of  Kiowa  county. 
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Oklahoma;  that  the  said  plaintiff  in  error  gare 
'  bond  and  prosecuted  the  above  appeal  to  this 
court.  The  affiant  is  informed,  and  believes 
the  information  to  be  true,  that  the  said  W.  M. 
Webster  is  now  absent  from  the  state  of  Okla- 
homa, and  now  in  the  state  of  Texas;  and  the 
said  affiant  is  informed,  and  believes  the  in- 
formation to  be  true,  that  the  said  plaintiff  in 
error,  W.  M.  Webster,  hag  been  out  of  the 
state  of  Oklahoma  on  different  times  and  occa- 
sions since  prosecuting  said  appeal,  and  that 
he  has  sojourned  in  California  and  other  states. 
This  affidavit  is  made  in  support  of  motion  to 
dismiss  said  appeal." 

[1]  The  uniform  holding  of  tbls  court  is 
that,  where  a  defendant  has  been  convicted 
and  sentenced  and  perfects  an  appeal,  this 
court  will  not  consider  his  appeal  unless  the 
defendant  Is  where  he  can  be  made  to  re- 
siMnd  to  any  judgment  or  order  it  may  ren- 
der and  enter  in  the  case.    Belcher  t.  State, 

9  Okl.  Cr.  60,  130  Pac.  515;  Peel  v.  State,  9 
Oki  Cr.  234,  181  Pac  B48;   Gorrell  v.  State, 

10  Okl.  Cr.  697,  148  Pac.  341;  WUlIams  v. 
State,  11  OkL  Cr.  85,  141  Pac.  453 ;  Myers  v. 
State,  13  Okl.  Cr.  255,  163  Pac.  958;  Smith 
V.  State,  13  OkL  Cr.  698,  167  Pac.  234 ;  Mor- 
gan y.  State,  14  Okl.  Cr.  466,  172  Pac.  974. 

[2]  Where  the  plaintiff  In  error  gives  bond 
to  stay  the  execution  of  the  s^toice  during 
the  pendency  of  the  appeal,  and  riolatei^  a 
condition  of  his  bond  by  leaving  the  juriadic- 
tlon  without  leave  of  the  court,  it  is  within 
the  discretion  of  the  court  whether  it  will 
proceed  to  a  decision  of  the  cause  or  dismiss 
the  appeal.  Bryce  y.  State,  14  Okl.  Or.  456, 
172  Pac.  976.  In  the  case  of  Holden  v.  State, 
14  OkL  Or.  463,  172  Pac.  977,  it  is  said: 

"While  there  la  no  express  provisios  of  the 
statute  autliorlzlng  the  dismissal  of  an  appeal 
on  the  grounds  stated,  yet,  in  the  absence  of  a 
statute  to  the  contrary,  we  think  it  is  a  matter 
within  the  discretion  of  the  court  whether,  un- 
der the  facta  and  circumstances  admitted,  we 
win  consider  and  determine  the  appeal.  The 
plaintiff  in  error  eaeh  time  he  left  the  state  was 
in  the  attitude  of  a  fugitive  from  Justice,  and 
thereby  waived  the  right  to  have  his  conviction 
reviewed.  We  do  not  think  it  would  subserve 
the  ends  of  justice  to  permit  a  person  convict- 
ed of  crime,  enlarged  on  bond  pending  the  de- 
termination of  his  appeal,  to  violate  the  condi- 
tions of  his  bond  with'  impunity,  and  where  it 
is  conclusively  shown,  as  in  this  case,  that  the 
plaintiff  in  error  has  been  persistent  in  violat- 
ing the  conditions  of  his  bond,  his  appeal  should 
be  dismissed." 


Upon  the  proof  supporting  the  motion  to 
dismiss,  we  are  of  opinion  that  plaintiff  In 
error  has  waived  the  right  to  have  his  appeal 
in  this  case  considered  and  determined. 

The  appeal  herein  la  therefore  dismissed. 

ABMSTRONO  and  MATSON,  33.,  concur. 


WILLIAMS  V.  STATE.    (No.  A-3S70.) 

(Criminal  CJonrt  of  Appeals  of  Oklahoma. 
Nov.  22,  1020.) 

(SvUahua  iy  the  Cotu^.} 

1.  Criminal  law  ^s>l  1 84— Criminal  Court  of 
Appeals  may  modify  Judgment  by  reduoing 
the  sentence. 

Under  Code  of  Criminal  Procedure  (sec- 
tion 6008,  Rev.  Laws  1910),  this  court,  hi  the 
furtherance  of  Justice,  has  the  power  to  modi- 
fy any  judgment  appealed  from  by  redacing  the 
sentence. 

2.  Intoxicating  liquors  <S=3236(20),  242— Evi- 
dence held  to  warrant  conviction  of  convey- 
ing liquor,  but  not  verdict  assessing  the  max- 
imum penalty. 

In  a  prosecution  for  unlawfully  conveying 
intoxicating  liquor,  the  evidence  considered,  and 
held  sufficient  to  warrant  a  verdict  of  guilty  as 
charged,  but  insufficient  under  the  facts  and 
circumstances  of  the  case  to  support  a  verdict 
assessing  the  maximum  penalty,  and  the  judg- 
ment and  sentence  is  modified  to  30  days'  con- 
finement and  a  fine  of  ^00. 

Appeal  from  County  Court,  McIntosU 
County ;  Horace  B.  Reubelt,  Judg& 

J.  K  W.  Williams  was  convicted  of  a  vio- 
lation of  the  prohibitory  liquor  law  and  h& 
appeals.     Affirmed,  as  modified. 

C.  H.  Tully,  of  Eufaula,  for  plaintiff  In 
error. 

S.  P.  Freellng,  Atty.  Qen.,  and  W.  a  HaU 
and  B.  L.  Fulton,  Asst.  Attys.  tien.,  for  the 
State. 

DOYLE,  P.  J.  This  appeal  Is  from  a  Judg>- 
ment  of  conviction  for  unlawfully  conveying 
intoxicating  liquor,  the  punishment  having 
been  assessed  at  imprlsonmeut  for  6  months 
in  the  county  Jail  and  a  fine  of  |600.  The  in- 
formation in  substance  Charged  Qiat  in. 
Mcintosh  county,  on  or  about  the  14tlr  day  ot 
November,  1918,  J.  E.  W.  Williams,  did  un- 
lawfully convey  12  quarts  of  whisky  from 
the  Missouri,  Kansas  &  Texas  Railway  de- 
pot in  Eufaula  to  tbo  room  in  the  rear  cit  the 
Colored  Methodist  Church  in  Eufaula.  For 
the  state,  T.  J.  Duncan,  deputy  sheriff,  tes- 
tified: 

"I  was  at  the  depot,  and  saw  the  defendant 
get  off  the  train.  He  went  towards  the  Col- 
ored Church,  and  was  carrying  a  leather  grip. 
Deputy  Sheriff  Waddle  was  there,  and  we  fol- 
lowed and  caught  up  with  him.  I  told  him  we 
had  been  informed  that  he  was  bringing  in 
whisky,  and  asked  him  if  he  had  any.  He  said 
he  would  not  allow  whisky  about  him  at  all, 
much  less  bring  it  in  with  him  to  his  home. 
We  went  on  together  to  the  church.  There  we 
had  quite  a  little  conversation.  He  said  he 
was  a  minister  of  the  gospel,  and  waa  telUac 
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ua  the  reason  lie  would  not  dabble  with  vUakr, 
and  that  everybody  knew  that  he  would  not  do 
anything  like  that.  I  said  that  nothing  woald 
do  me  but  to  see  the  inside  of  the  grip.  He 
said:  'All  right;  wait  a  minute;  what  is  the 
least  penalty  for  a  case  of  this  kind?'  I  told 
him  I  didn't  know  exactly,  but  thirty-fifty  may 
be.  Be  opened  the  grip,  and  it  contained  12 
quarts  of  whisky  in  bottles.  Mr.  Waddle  car- 
ried the  grip,  and  with  the  defendant  we  pro- 
ceeded to  the  county  Jail." 

The  testimony  of  Deputy  Sheriff  Waddle 
was  In  substance  the  same.  Both  wltneesee 
identified  a  Quart  bottle  of  whisky,  and  it 
was  Introduced  as  evidence,  and  both  testi- 
fied that  they  did  not  know  what  disposition 
was  made  of  the  other  eleven  bottles.  The 
state  rested,  and  the  defendant  moved  the 
court  to  direct  a  verdict  of  acQuittal,  which 
was  overruled. 

The  defendant,  as.  a  witness  In  his  own 
behalf  testified : 

"I  am  a  minister,  and  have  been  for  4B  years. 
I  have  lived  in  Oklahoma  26  years.  As  I 
was  leaving  Eufaula  on  the  12th,  Sheriff  Wad- 
dle came  to  me  and  said  he  had  a  replevin  for 
onr  piano.  Be  asked  me  when  I  would  b« 
back,  and  I  said,  'Wednesday  or  Thursday 
morning.'  I  went  up  to  Vinita,  and  saw  Con- 
gressman Davenport  on  some  business.  He 
said  he  would  turn  the  business  over  to  Con- 
gressman Chandler.  I  came  back  to  Musko- 
gee, and  stayed  at  the  undertaking  establish- 
ment that  night.  The  next  morning  I  was 
at  the  depot  to  take  the  train,  and  was  con- 
versing  with  Mr.  Austin  and  Mr.  Wiggins.  A 
man  came  up  and  asked,  'Is  this  Bev.  Williftma, 
of  Bufaula?  I  said,  'Yea;  but  there  are  two 
Rev.  Williams  there.'  Be  asked  if  I  was  the 
one  that  was  pastor  of  the  Methodist  Church. 
1  said,  Tes.'  He  said,  'I  want  you  to  do  me 
a  favor.'  I  said.  That  depends  upon- what  it 
is.*  He  said,  'I  want  you  to  carry  this  snit 
ease  down  there.'  I  said,  'All  right;'  and 
he  said  there  would  be  some  one  there  to 
take  the  suit  case  from  me.  Arriving  here, 
I  looked  out  and  saw  the  officer.  I  was  sure 
he  came  down  to  replevin  the  piano.  On  the 
way  from  the  train  the  officers  asked  me  about 
the  grip.  I  told  them  I  did  not  know  what  was 
in  it.  When  they  opened  It,  and  found  it  was 
wbislcy,  I  was  hurt  so  bad  I  did  ask  them  what 
was  the  penalty,  I  told  them,  1  did  not  know 
it  was  whisky;  that  there  is  not  a  man,  in  the 
26  years  I  luive  been  here  who  knows  any 
wrong  against  me  about  whisky  or  any  other 
thing.'  I  have  been  trying  to  get  Mr.  Led- 
better  to  locate  the  man  who  gave  it  to  me. 
I  understand  that,  on  account  of  my  labor  on 
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the  Coundl  of  Defense,  it  was  ^one  to  get 
even  with- me." 

[1,2]  The  first  question  in  the  case  is 
whether  or  not  the  evidence  is  legally  suffi- 
cient to  sustain  a  conviction.  The  credi- 
bility of  the  witnesses  and  the  weight  to  be 
accorded  their  testimony  were  questions  for 
the  jury  to  determine,  and  we  are  of  opinion 
that  the  verdict,  in  so  far  as  it  responds  to 
the  issue  of  guilty  or  not  guilty,  is  sustained 
by  the  evidence. 

One  of  the  grounds  of  the  motion  for  new 
trial,  and  assigned  as  error,  la: 

"That  the  mayimnm  punishment  assessed  by 
the  jury  in  their  verdict  is  excessive,  and  ap- 
pears to  have  been  the  result  of  passion  and 
pr^udice." 

Our  Code  of  Criminal  Procedure  provides : 

"The  appellate  court  may  reverse,  affirm,  or 
modify  the  judgment  appealed  from."  Section 
0003,  Rev.  Laws. 

It  seems  to  have  been  the  intention  of  the 
Legislature  to  vest  tills  court  with  power  to 
modify  any  judgment  appealed  from,  by 
reducing  the  sentence,  when  such  a  course 
would  be  in  furtherance  of  justice  and  con- 
dnce  to  the  humane  administration  of  the 
law.  However,  this  power  should  not  be  ex- 
ercised, unless  it  is  apparent  that  injustice 
has  been  done.  Hall  v.  State,  7  Okl.  Cr.  126, 
122  Pac  729;  Fritz  v.  State,  8  Okl.  Cr.  842, 
128  Pac.  170;  Johnson  v.  State,  12  OkL  Cr. 
260,  164  Pac.  1004;  Owen  v.  State,  18  Okl. 
Cr.  195,  163  Pac.  548;  Westbrook  v.  State, 
14  Okl.  Cr.  423,  172  Pac.  464;  Chambers  v. 
State,  16  Okl.  Cr.  — ,  182  Pac.  714. 

The  record  in  this  case  cannot  be  read 
with  fairness  and  justice  to  all,  and  avoid 
the  conclusion  that,  although  the  evidence  is 
sufficient  to  sustain  the  conviction,  yet  the 
punishment  assessed  is  cat  of  proportion  to 
the  offense  proven,  and  is  unduly  extreme 
and  excessive. 

For  this  reason  the  judgment  of  the  lower 
court  will  be  modified,  to  the  extent  that  the 
sentence  of  6  months'  Imprisonment  and  a 
fine  of  $500  will  be  changed  to  confinement 
in  the  county  jail  for  80  days  and  a  fine  of 
$100.  This  fine,  if  not  paid,  to  be  satisfied  as 
by  law  provided,  and,  as  thns  modified,  the 
judgment  Is  affirmed. 

ARMSTRONQ  and  MATSON.  JJ..  concur. 
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STATE  V.  HOLBROOK  et  al. 

(SnpTeme  Court  of  Oregon.     Nov.  16,  1920.) 

Criminal  law  «s3784( I)— Distance  of  witness- 
es from  soene  does  not  make  testimony  cir- 
cumstantial   80    as    to    require    Instruction 
thereon. 
The  fact  that  witnesses  who  testified  to 
seeing  the  petitioning  defendant  raise  hia  arm 
and  shoot  were  so  far  from  the  scene  of  the 
shooting  that  they  could  hear  none  of  the  con- 
versation between  the  parties  does  not  make 
their  testimony  circumstantial,  so  as  to  entitle 
that  defendant  to  an  instruction  as  to  convic- 
tion on  purely  circumstantial  evidence. 

In  Banc. 

Appeal  from  Circuit  Conrt,  Klamatb  Coun- 
ty;   D.  V.  Kuykendall,  Judge. 

On  second  petition  by  defendant  3.  E.  Pad- 
dock for  rehearing.    Petition  denied. 
For   original   opinion,    see   188   Pac.   947. 

Renner  &  Chastain,  of  Klamath  Falls,.  O.  A. 
Will,  of  Minneapolis,  Minn.,  and  M.  E.  Pogue, 
of  Salem,  for  appellants. 

W.  M.  Duncan,  Dist.  Atty.,  W.  S.  Wiley, 
Deputy  Dist  Atty.,  and  Thomas  Drake,  all  of 
Klamath  Falls,  and  W.  Lair  Thompson,  of 
Portland,  for  tbe  State. 

HARRIS,  J.  On  page  11  of  the  manuscript 
of  our  opinion,  filed  October  5,  1920,  denying 
the  petitions  of  the  defendants  William  Hol- 
brook  and  J.  E.  Paddock  for  a  rehearing  (192 
Pac.  640),  we  quoted  from  the  reported  tes- 
timony of  Garcia  and  said  that  he  stated: 
"I  saw  the  man  with  yellow  trousers 
(Paddock)  lift  his  arm  and  shoot  a  shot" 
Paddock  has  filed  a  second  petition  for  a 
rehearing,  and,  among  other  things,  the  writ- 
ers of  the  petition  say  that  they  "are  unable 
to  find  any  such  language  in  the  record  of 
Garda's  testimony."  The  point  sought  to 
be  made  by  the  defendant  Paddock  is  that 
there  was  no  direct  evidence  against  him, 
and  that  therefore  his  substantial  rights  were 
materially  prejudiced  by  the  refusal  of  the 
trial  court  to  instruct  the  Jury  on  the  subject 
of  circumstantial  evidence.  As  we  view  the 
record,  the  case  against  Paddock  was  not  en- 
tirely dependent  upon  circumstantial  evi- 
dence, but  upon  the  contrary  there  was  direct 
testimony  given  by  the  two  witnesses,  San- 
tiago and  Garcia;  and  when  in  our  written 
opinion,  rendered  on  the  petitions  for  a  re- 
hearing, we  quoted  Garcia  as  having  said,  "I 
saw  the  man  with  yellow  trousers  (Paddock) 
lift  his  arm  and  shoot  a  shot,"  we  did  so  for 
the  purpose  of  explaining  the  foundation  up- 
on which  we  rested  our  conclusion  that  there 
was  direct  testimony  against  Paddock.  If  we 
have  erroneously  quoted  from  the  record, 
then  of  course  the  foundation  upon  which 
our  coiclusion  is  based  is  to  that  extent 


weakened.  We  did  not,  however,  erroneonsly 
quote  from  the  record,  but  the  answer  ascrib' 
ed  to  Garcia  is  exactly  as  it  is  written  in  the 
record  which  the  defendants  presented  to  us 
on  this  appeal.  As  shown  on  page  122  of  the 
transcript  of  testimony,  near  the  bottom  of 
the  page,  counsel  for  the  defendants,  when 
cross-examining  Garcia,  asked  the  following 
question:  "What  did  you  see  when  you  heard 
the  next  shot?"  And  Garcia  answered  thus: 
"I  saw  the  man  with  yellow  trousers  lift  his 
arm  and  shoot  a  shot"  There  is  no  contro- 
versy whatever  about  the  Identity  of  the  man 
referred  as  "the  man  with  yellow  trousers," 
for  It  Is  conceded  that  Paddock  was  that  man, 
and  for  that  reason  we  parenthesized  the 
word  "Paddock"  when  quoting  from  the  rec- 
ord. 

Of  course,  both  Santiago  and  Garcia  were 
too  far  away  from  McKendree  and  Paddo<& 
to  hear  them  talking;  and  although  Santiago 
and  Garcia,  when  describing  the  actions  of 
McKendree  referred  to  him  as  "talking"  with 
Paddock,  nevertheless  Santiago  testified,  as 
shown  on  page  103  of  the  transcript  of  tes- 
timony, that  he  did  not  hear  anything  that 
was  said,  and  Garcia  likewise  testtfled,  as 
appears  on  page  121  of  the  transcript  of  tes- 
timony, that  he  did  not  hear  what  was  said. 
Our  conclusion  that  there  was  direct  evi- 
dence, as  distinguished  from  circumstantial 
evidence,  tending  to  show  that  Paddock  shot 
McKendree,  did  not  involve  the  assumption 
that  either  Santiago  or  Garcia  could  bear 
what  may  have  been  said  by  any  one  at  the 
Holbrook  camp.  But  Santiago  and  Garcia 
'told  about  what  they  saw,  and  in  our  Judg- 
ment their  testimony  included  direct  evidence 
against  Paddock.  The  fact  that  Santiago  and 
Garcia  were  a  considerable  distance  from  the 
Holbrook  camp  when  the  shooting  occurred 
does  not  of  itself  make  their  evidence  drcnm- 
stantial.  This  feature  might  have  been  ap- 
propriately considered  by  the  triers  of  the 
facts  when  weighing  the  testimony  of  these 
two  witnesses;  Irat  the  court  cannot  as  a 
matter  of  law  say  that  the  distance  from 
which  Santiago  and  Garcia  saw  the  shooting 
of  itself  rendered  their  testimony  drcumstan- 
tlal  in  character. 

Aside  from  the  question  of  the  accuracy 
of  the  testimony  ascribed  to  Garcia,  the  sec- 
ond petition  for  a  rehearing  filed  by  Paddodc 
Involves  no  new  questions  and  presents  no 
new  argumenta  With  a  full  understanding 
of  the  responsibilities  assumed  by  those  upon 
whom  rests  the  duty  of  final  decision,  we 
have  given  to  the  questions  involved  in  this 
appeal  our  most  careful  consideration  and 
best  thought  and  Judgment;  but  after  doing 
I  so  we  are  unable  to  agree  vrtth  the  conten- 
j  tions  which  counsel  for  the  defendants  have 
,  so  earnestly,  sincerely,  and  zealously  present- 
ed. We  have  now  neither  the  duty  nor  the 
right  to  decide  the  facts,  for  ttiat  duty  rested 
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npon  and  has  been  performed  by  the  jury. 
We  have  announced  and  applied  the  law  as 
we  understand  It;  and,  as  we  view  the  rec- 
ord, the  defendants  were  tried  by  a  jury 
according  to  the  laws  of  the  land. 

The  result,  then,  la  that  the  petition  must 
be  denied. 


(97  Or.  681) 

UHLMANN  at  al.  v.  KIN  DAW. 

(Supreme   Court  of  Oregon.     Nov.  9,  1920.) 

1.  CoBtraots  «=» 1 05  — Agreement  eonfllatlng 
with  ttatate  aot  necMsarlly  void. 

If°a  statute  having  a  penalty  and  prohibi- 
tion, express  or  implied,  or  only  a  penalty  or 
only  a  prohibition,  is  silent,  and  contains  noth- 
ing from  wliich  the  contrary  is  to  be  inferred, 
an  agreement  which  conflicts  with  the  statute 
is  void,  but  on  finding  a  statute,  with  either 
penalty  or  prohibition,  or  both,  the  court  is 
not  immediately  barred  from  further  inquiring 
as  to  whether  a  contract  is  void;  the  pertinent 
Inquiry  in  all  cases  being  the  legislative  intent. 

2.  Coatraots  ^s»l05  — Contraot  la  eoatravea- 
tloa  of  statute  nay  be  held  legal  In  accord- 
aace  with  legislative  Intent. 

In  the  absence  of  declaration  in  a  statute 
that  a  contract  in  contravention  of  it  is  void, 
the  court  may  take  the  statute  by  its  four 
comers  and  consider  its  terms,  its  object,  the 
evil  it  was  enacted  to  remedy,  and  the  effect 
of  holding  agreements  in  violation  of  it  void, 
fpr  the  purpose  of  ascertaining  whether  it  was 
the  legislative  intent  to  make  such  agreements 
void,  and  if  from  all  these  considerations  it 
is  manifest  that  the  lawmaiters  had  no  such 
intent,  the  agreement  should  be  held  legal  and 
enforceable. 

3.  Partnership  «s»l36— Agraemeats  by  flrm  of- 
feadlag  against  statnte  as  to  doing  business 
■nder  assamsd  name  not  void. 

Laws  1913,  p.  270,  requiring  the  true  name 
of  the  persons  to  be  filed  when  doing  business 
under  an  assumed  name,  etc.,  does  not  render 
void  agreements  entered  into  by  offending  part- 
nership, especially  where  the  partnership  gives 
and  does  not  obtain  credit. 

Department  X. 

Appeal  from  Circuit  Court,  Marion  County; 
George  O.  Bingham,  Judge. 

Suit  by  William  Uhlmann  and  others,  co- 
partners, under  the  Arm  name  and  style  of 
S.  &  F.  Uhlmann,  against  Kin  Daw.  From 
decree  for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

This  is  a  suit  to  foreclose  a  mortgage  on  a 
leasehold  estate  and  a  crop  of  hops.  William 
Uhlmann,  William  J.  Wannamaker,  Ferdi- 
nand Ooebel,  and  J.  W.  Kaufmann  are  part- 
ners doing  business  under  the  firm  name  of 
S.  &  F.  Uhlmann.  The  partners  reside  In  the 
city  of  New  Tork,  and  their  principal  place 


of  business  is  In  that  dty,  although  the  firm 
has  for  a  long  time  transacted  buriness  In 
Oregon.  George  H.  Benedict,  who  resides  In 
Portland,  Or.,  and  who  maintains  an  office 
there,  has  been  acting  as  agent  fbr  the  part- 
nership since  1907,  and  he  acted  as  such 
agent  and  was  the  sole  representative  of  the 
firm  in  all  the  business  transacted  between 
Kin  Daw  and  the  partnership. 

Kin  Daw,  a  Chinaman,  was  the  lessee  of  a 
hop  farm  located  In  Marion  county.  His 
lease  covered  a  period  of  several  years.  Be- 
ginning with  1914,  the  partnership  advanced 
moneys  to  Kin  Daw,  and  furnished  him  with 
supplies  from  time  to  time  for  use  on  the  hop 
farm.  On  March  16,  1916,  Kin  Daw  owed  the 
partnership  $2,835.  Benedict,  acting  as  agent 
for  the  partners,  was  unwilling  to  advance 
additional  moneys  or  furnish  any  more  sup- 
plies unless  the  management  of  the  hopyard 
was  given  to  some  satisfactory  person.  The 
parties  then  adjusted  their  differences  by 
entering  into  an  agreement,  dated  March  16. 

1916,  under  the  terms  of  which  Kin  Daw  was 
to  transfer  his  lease  to  C.  W.  A.  Jette,  as 
trustee,  for  the  purpose  of  having  Jette 
manage  the  hopyard,  and  accordingly  the 
lease  was  assigned  to  Jette,  as  trustee.  The 
contract  also  provided  that  Jette,  as  trustee, 
and  Kin  Daw  should  sell,  and  the  partnership 
should  buy,  for  a  stipulated  price,  20,000 
pounds  of  hops  in  each  of  the  years  1916, 

1917,  and  1918,  and  that  the  buyer  should 
advance  to  the  sellers  in  each  of  these  years 
specified  sums  of  money.  The  20,000  pounds 
contracted  for  constituted  only  a  portion  of 
the  entire  crop  raised.  By  force  of  other 
terms  contained  in  the  agreement,  Jette,  as 
trustee,  and  Kin  Daw,  for  the  purpose  of 
securing  $2,835,  the  sum  then  due,  and  mon- 
eys "to  be  paid,"  transferred  and  mortgaged 
to  the  partners  "the  entire  crop  of  hops  grow- 
ing or  to  be  grown  upon  said  lands  In  the 
years  1916,  1917,  and  1918,  and  also  all  the 
sellers'  right,  title  and  interest  in  and  to  the 
said  lands." 

The  partnership  furnished  moneys  and  each 
year  purchased  the  quantity  of  hops  as  agreed 
upon.  After  making  allowance  for  the  por- 
tions of  the  crops  purchased  by  the  firm,  a 
balance  of  $14,566.60  was  found  to  be  due  the 
partnership  on  November  1,  1918;  and  subse- 
quently the  partners  commenced  this  suit  to 
recover  the  amount  due  and  to  foreclose  the 
mortgage.  Kin  Daw  filed  a  plea  in  abatement 
and  an  answer.  It  will  not  be  necessary  to 
notice  the  answer.  In  the  plea  In  abatement 
Kin  Daw  alleges  that  the  plaintiffs  are  not 
entitled  to  maintain  this  suit,  for  the  reason 
that  they  failed  to  file  a  certificate  of  their 
assumed  business  name,  as  required  by  chap- 
ter 164,  Laws  1913.  The  suit  resulted  In  a 
decree  for  $14,566.60,  with  Interest,  and  for 
the  foreclosure  of  the  mortgage.  Kin  Daw 
appealed. 
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B.  B.  Seabrook,  of  Portland  (J.  0.  Simmona, 
of  Portland,  on  the  brief),  for  appellant. 

A.  B.  Wlnfpee,  of  PorUand(Teal,  Minor  As 
\Wnfree,  of  Portland,  on  Qie  brief),  for  re- 
apondmts. 

HARRIS,  J.  (after  stating  ttae  facts  as 
above).  The  papers  which  were  executed  on 
Blarch  16,  1016,  were  signed  and  delivered 
In  Portland,  Multnomah  county;  while,  as 
already  stated,  the  bop  farm  is  located  in 
Marlon  county,  and  tbe  partnership's  main 
office  is  in  the  city  of  New  York.  A  certifi- 
cate of  the  partnership's  assumed  name  was 
filed  in  Marlon  county  on  January  27,  1916; 
and  on  Mardi  8, 1918,  subsequent  to  tbe  exe> 
cution  of  tbe  agreement  and  mortgage,  but 
prior  to  tbe  commencement  of  this  suit,  a  like' 
certificate  was  filed  in  Multnomah  county. 
Tbe  plea  in  abatement  filed  by  Kin  Daw  was 
predicated  on  the  theory  tbat  the  failure  to 
file  a  certificate  in  Multnomah  county,  where 
tbe  papers  were-  executed,  prior  to  March  16, 
1916,  rendered  tbe  agreement  and  mortgage 
void  under  tbe  prorlsiona  of  chapter  VH, 
Laws  1913. 

The  statute  contains  six  sections.  Sections 
3  and  4  are  not  material  het«,  for  ttae  reason 
that  one  relates  to  the  filing  of  a  certificate 
when  a  change  occurs  in  ownership,  and  tbe 
other  exempts  from  the  operation  of  the  stat- 
ute corporations,  limited  partnerships  and 
such  partnerships  as  include  In  their  business 
names  tbe  true  names  of  all  the  parties  con- 
ducting tbe  business  or  having  an  Interest  In 
it.    Tbe  other  sections  are  as  follows: 

"Section  1.  Trv*  Name  to  be  Filed  lohea 
Butinett  Under  Assumed  Name. — No  person  or 
persons  shall  hereafter  carry  on,  conduct  or 
transact  business  in  this  state  under  any  as- 
sumed name  or  under  any  designation,  name  or 
style,  corporate  or  otherwise,  other  than  tbe 
real  and  true  name  or  names  of  the  person  or 
persons  conducting  such  business  or  having  an 
interest  therein,  unless  such  person  or  all  of 
such  persons  conducting  said  business  or  having 
an  interest  therein,  shall  file  a  certificate  in  tbe 
office  of  tbe  county  clerk  of  the  county  or 
counties  in  which  said  business  is  to  be  con- 
ducted, which  certificate  shall  set  forth  the 
designation,  name  or  style  under  which  said 
business  is  to  be  conducted,  and  the  true  and 
real  name  or  names  of  the  party  or  parties  con- 
ducting or  intending  to  conduct  the  same,  or 
having  an  interest  therein,  together  with  the 
post  office  address  or  addresses  of  said  person 
or  persons.  Such  certificate  shall  be  executed 
and  acknowledged  by  the  party  or  parties  con- 
ducting, or  intending  to  conduct  said  business, 
or  having  an  interest  therein,  before  an  officer 
authorized  to  take  acknowledgment  of  deeds. 

"Sec.  2.  Oertificate  to  he  Filed  hefore  Oom- 
menoing  Business. — Any  person  or  persons  now 
conducting  any  business  under  such  assumed 
name,  or  under  any  designation,  name  or  style 
other  than  tbe  true  and  real  name  or  names  of 
all  the  parties  having  an  interest  therein,  shall 
file  and  cause  to  be  recorded  and  indexed  in  a 
book  to  be  kept  for  that  purpose,  a- certificate, 
as  provided  for  in  section  1  of  this  act,  within 


1 30  days  after  tbia  act  shaU  tak«  effect,  and 
persons  hereafter  conductinx  or  intending  to 
conduct  any  business,  as  set  forth  in  section  1, 
shall,  before  commencing  business,  file  and  re- 
cord such  certificate  in  the  manner  hereinbe- 
fore prescribed." 

"Sec.  8.  Oomplianee  Condition  Preeedent  to 
Bringing  Suit. — ^No  person  or  persons  carrying 
on,  conducting  or  transacting  business  as  afore- 
said, or  having  any  interest  therein,  shall  here- 
after be  entitled  to  maintain  any  suit  or  action 
in  any  of  the  courts  of  this  state  without  alleg- 
ing and  proving  that  such  person  or  persons 
have  filed  a  certificate  as  provided  for  in  section 
1,  and  failure  to  file  such  certificate  shall  be 
prima  fade  evidence  of  fraud  in  securing  credit 
"Sec.  6.  Penalt]/  ClaiMtf.— Any  person  violat- 
ing any  of  the  provisions  of  this  act,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction 
thereof,  shall  be  punished  by  a  fine  not  exceed- 
ing 1100." 

Statutes  are  to  be  found  In  many  of  the 
states  regulating  tbe  conduct  of  business  un- 
der an  assumed  name.  Kach  of  these  statutes 
which  we  have  examined  contains  a  section 
that  is  either  Identical  with  or  substantially 
like  section  1  of  our  statute  However,  tbe 
expressed  penalty  for  failure  to  observe  tbe 
statute  Is  not  the  same  in  all  states.  In  some 
Jurisdictions,  as  in  California,  Oklahoma, 
Colorado,  Ohio,  Montana,  and  South  Dakota, 
for  convenience  referred  to  herein  as  the 
first  group,  a  person  or  persons  doing  buslnesa 
under  an  assumed  name  cannot,  in  the  lan- 
guage of  tbe  statute  "maintabi"  or  "com- 
mence nor  maintain"  an  action  np<m  any 
contracts  made  or  transaction  had  in  the 
assumed  name  "until"  a  certificate  is  filed  or, 
as  Is  sometimes  required,  filed  and  published. 
In  some  of  these  Jurisdictions  It  Is  expressly 
provided  by  the  statute  that  contracts  made 
prior  to  the  filing  of  tbe  certificate  may  be 
sued  upon  and  enforced  after  such  filing; 
while  In  the  remaining  Jurisdictions  belong- 
ing to  ttae  first  group  tbe  same  result  has  been 
reached  by  Judicial  decision.  In  states  bav- 
ing  legislatiw  Uke  that  of  Califomla,  It  Is  ' 
plain  that  it  was  not  ttae  intent  of  the  law- 
makers to  taint  tbe  agreement  or  tranaactioa 
so  as  to  make  it  Illegal  and  imenforceable, 
and  that  tbe  only  p^mlty  Intended  is  a  con- 
ditional suspension  rather  ttaan  an  absolute 
denial  ol  legal  remedies,  even  though  in 
some  of  those  states,  as  in  Colorado,  failure 
to  file  the  certificate  Is  declared  to  be  a  mis- 
demeanor punishable  by  fine  or  Imprison- 
ment. CivU  Code  of  California  (Deering 
1015)  i  2468;  Roullard  v.  Gray,  38  Gal.  App. 
79, 175  Pac.  479;  Compiled  Laws  of  Oklahoma 
1909,  §§  6023,  6025;  Baker  v.  Van  Ness,  2o 
Okl.  34,  105  Pac.  660;  Bleecber  v.  MUler,  40 
Okl.  374,  138  Pac.  809;  Colorado  Laws  189T, 
p.  248,  c.  65 ;  Elgin'  Jewelry  Co.  v.  Wilson,  42 
Colo.  270,  93  Pac.  1107 :  Wallbrecht  t.  Blush. 
43  Colo.  329,  95  Pac.  927;  Bates'  Annotated 
Statutes  of  Ohio  (6th  Ed.)  {  3170—6  (sectlan 
6);  Cobble  v.  Farmers'  Bank,  63  Ohio  St. 
528,  59  N.  E.  221;  Revised  Codes  of  Montana 


Digitized  by 


Google 


Op.) 

1907.  H  9504,  5909;    Reilly  t. 


Mont.  1.  125  Pac.  417;  Revised  ClvU  Code  of 
South  Dakota,  {{  1768,  1764;  Heegaard  t. 
Dakota  Loan  &  Trust  Co.,  8  S.  D.  569.  54  N. 
W.  666:  Bovee  v.  De  Jong,  22  S.  D.  163,  116 
N.  W.  88. 

There  Is  a  second  group  of  states  in  which 
the  failure  to  file  a  certificate  is  declared  to 
be  a  misdemeanor,  and  the  only  penalty  in 
terms  prescribed  for  such  failure  is  fine  or 
imprisonment  In  this  group  of  states  there 
is  no  express  declaration  in  the  statute  that 
any  contract  or  transactloa  Is  prohibited  or 
void,  or  that  a  suit  or  action  cannot  be  "com- 
menced" or  "maintained,"  or  that  suit  or  ac- 
tion cannot  be  commenced  or  maintained 
'nmtll"  a  certificate  is  filed.  In  brief,  in  these 
states  the  sole  penalty  expressly  named  by 
the  statute  is  fine  or  impnsomnent  New 
York  Statutes  1900,  c.  216,  p.  462;  Doyle  v. 
Shuttleworth,  41  Misc.  Rep.  42,  83  N.  Y.  Supp. 
609;  Black  t.  New  York  Life  Ins.  Oo.,  70 
Misc.  Rep.  532,  127  N.  Y.  Snpp.  409;  McArdle 
T.  Thames  Iron  Works,  96  App.  Dlv.  139,  89 
N.  Y.  Supp.  485;  Revised  Statutes  of  Louisi- 
ana, H  2668,  2669;  Kent  v.  Mojonler,  36  La. 
Ann.  269;  WoUe  T.  Jonbert,  45  La.  Ann.  1100, 
18  South.  806,  21  L.  R.  A.  772;  Laws  of  New 
Jersey  1906,  c.  240;  Rutkowsky  t.  Bozza, 
77  N.  J.  Law,  724,  78  AtL  602;  Connecticut 
Public  Acts  1911,  c.  27,  p.  1586;  Sagal  t. 
FyUr,  89  Conn.  293,  93  Afl.  1027,  U  R.  A. 
1915B,  747;  PnbUc  Acts  of  Michigan  1907, 
Act  No.  101;  Cashin  t.  Fitter,  168  Midi.  386, 
134  N.  W.  482,  Ann.  Gas.  19130,  697;  Ken- 
tucky Statutes,  I  199b;  Hunter  v.  Big  Pour 
Auto  Co.,  162  Kan.  778,  178  Pac  120,  L.  R.  A. 
191fiD,  987;  Burns'  Annotated  Statutes  of  In- 
diana 1914,  S  9711a  et  seq. ;  Homing  v.  McGill 
and.)  116  N.  B.  803;  Humphry  t.  City  Nat 
Bank  (Ind.)  127  N.  E>.  162;  Laws  of  North 
Carolina,  Session  1913,  chapter  77;  Courtney 
▼.  Parker,  173  N.  C.  479,  92  S.  H.  324;  Jen- 
nette  v.  Coppersmith,  176  N.  O.  82,  97  S.  E.  64. 

There  Is  yet  a  third  class  to  which  may  be 
assigned  all  states  having  statutes  which, 
besides  declaring  that  failure  to  file  a  cer- 
tificate "ediall  be  prima  fade  evidence  of 
fraud  in  securing  credit"  make  failure  to  file 
a  certificate  a  misdemeanor  punishable  by 
fine  or  imprisonment  and  as  an  additional 
penalty  declare  that  no  person  or  persons 
■hall  be  entitled  to  "maintain"  any  suit  or 
action  without  alleging  and  proving  the  filing 
of  a  certificate.  Oregon  belongs  to  this  third 
dass.  Our  statute  is  almost  Identical  with 
that  of  Washington,  except  that  In  the  latter 
state  the  statute  does  not  make  failure  to  file 
a  oerdflcate  a  misdemeanor  punishable  by 
fine  or  Imprisonment.  However,  the  Supreme 
Court  of  Washington,  after  pointing  out  the 
fact  that  it  was  dear  from  the  language  and 
title  of  the  act  that  the  Legislature  intended 
to  provide  a  penalty,  but  through  Inadvert- 
ence omitted  to  do  so,  has,  when  determining 
the  effect  of  the  statute  upon  contracts,  ap- 
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and  applied  the  act  as 
though  it  in  reality  contained  sudi  penalty; 
and  therefore,  for  present  purposes,  we  may 
with  propriety  place  Washington  in  the  third 
dass.  2  Remington  &  Ballinger's  Ann.  Codes 
and  Statutes  of  Washington,  Si  8369-8373; 
Sutton  &  Co.  V.  Coast  Tradhig  Oo.,  49  Wash. 
694,  96  Pac.  428;  Malta  v.  Crisp,  ^2  Wash. 
600,  100  Pac.  1012;  McGUlivray  v.  Columbia 
SaUnon  Co.,  104  Wash.  623, 177  Pac.  660. 

An  illegal  agreement  does  not  attain  to 
the  dignity  of  a  contract  within  the  meaning 
of  the  term  "contract"  as  legally  defined, 
because  it  is  void,  and  therefore  imenforce- 
aUe.  The  agreement  Is  an  illegal  one  If  the 
taint  of  illegality  manifests  itself  in  the  con- 
sideration, or  In  a  promise  expressed  in  the 
agreement,  or  in  the  purpose  to  which  the 
agreement  is  applied.  13  C.  J.  410.  An  agree- 
ment is  illegal  if  It  is  contrary  to  law,  moral- 
ity, or  public  policy.  6  B.  a  L.  693.  Plain 
examples  of  illegality  are  found  in  agree- 
ments made  in  violation  of  some  statute; 
and,  stating  the  rule  broadly,  an  agreement 
is  Illegal  if  it  violates  a  statute  or  cannot  be 
performed  without  violating  a  statute. 

Statutes  present  themselves  In  various 
forms.  Some  contain  a  provision  expressly 
pnflUbltlng  an  act  without  also  expiiessing 
a  penalty  for  the  doing  of  the  prohibited  act 
Others  express  a  penalty,  and  also  in  terms 
express  a  prohibition.  Some  prescribe  a  pen- 
alty only,  and  do  not  In  terms  express  a  pro- 
hibition; and  in  that  case  a  prohibition  may 
be  Implied,  and  if  a  prohibition  Is  implied  It 
Is  as  efTectlve  as  an  express  prohibition. 

[1, 2}  The  rule  that  an  agreement  la  iUegal 
and  unenforceable  if  it  cmifllcts  with  the  pro- 
visions of  a  statute  is  not  Inexorable  and  un- 
bending. If  a  statute  having  a  poialty  and  a 
prohibition,  express  or  implied,  or  only  a  pen- 
alty or  only  a  prohibition,  is  silent  and  other- 
wise ctmtalns  nothing  from  whldi  the  con- 
trary is  to  be  inferred,  then  an  agreement 
which  conflicts  with  the  statute  is  void. 
However,  ui>on  finding  a  statute  with  either 
a  penalty  or  a  prohibltlan,  or  both,  the  court 
Is  not  immediately  debarred  from  further 
prosecuting  an  Inquiry  as  to  whether  an 
agreement  la  void  And  unenforceable  in  a 
court  of  Justice.  Harris  v.  Runnels,  12  How. 
79,  84, 13  L.  Ed.  901.  The  inquiry  is  as  to  the 
legislative  intent,  and  that  may  be  ascertain- 
ed, not  only  by  an  examination  of  the  express 
terms  of  the  statute,  but  it  may  also  be  im- 
plied from  the  several  provisions  of  the  en- 
actment Of  course,  if  a  statute  expressly 
declares  that  an  agreement  made  in  contra- 
vention of  it  is  void,  then  the  Inquiry. is  at 
an  end;  but  in  the  absence  of  such  a  decla- 
ration, the  court  may  take  the  statute  by  its 
four  corners  and  carefully  consider  the  terms 
of  the  statute,  its  object  the  evil  it  was  ea- 
acted  to  remedy,  and  the  effect  of  holding 
agreements  In  violation  of  it  void,  for  the 
purpose  of  ascertaining  whether  It  was  the 
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leglslatlTe  Intent  to  make  sncfa  agreements 
Told;  and  if  from  all  these  considerations  It 
Is  manifest  tbat  the  lawmakers  had  no  such 
Intention,  the  agreements  should  be  held  to 
be  legal  contracts  and  enforceable  as  such. 
Bank  of  British  Columbia  v.  Page,  6  Or.  431, 
434;  Hlrschfeld  v.  McCnUagh,  64  Or.  502, 
127  Pae.  641,  130  Pac.  1131;  Columbia  Rock, 
etc.,  Co.  V.  Hlbemla  Sav.  Bank,  86  Or.  636, 
642,  169  Pac.  88;*  Harris  v.  Runnels,  12  How. 
79,  84,  13  I*  Ed.  901;  Dunlop  v:  Mercer,  156 
Fed.  545,  86  O.  0.  A.  435;  Model  Heating  Co. 
V.  Magarity,  2  Boyce  (Del.)  459,  81  Atl.  394, 
L.  R.  A.  1915B,  665;  Pangbom  y.  Westlake, 
36  Iowa,  546;  6  R.  O.  L.  109;  In  re  Plttock, 
2  Sawy.  416,  Fed.  Cas.  No.  11,189.  It  must 
be  conceded  that  In  many  jurisdictions  the 
courts  wUl,  upon  encountering  a  statute  con- 
taining a  penalty  and  an  express  or  implied 
prohibition  or  a  penalty  only,  at  once  and 
without  further  inquiry  pronounce  an  agree- 
ment conflicting  with  such  statute  void  and 
unenforceable;  but  in  Oregon,  prior  prece- 
dents made  by  state  and  federal  courts,  fol- 
lowing the  doctrine  stated  In  Harris  v.  Run- 
nds,  12  How.  79,  84,  13  L.  Ed.  901,  give 
sanction  to  the  rules  as  we  have  stated  them. 
Bank  of  British  Columbia  v.  Page,  6  Or.  431; 
Hlrschfeld  v.  McCnUagh,  64  Or.  502,  127  Pac. 
541, 130  Pac.  1131;  Kern  v.  FeUer,  70  Or.  140, 
161, 140  Pac.  736;  Columbia  Rock,  etc.,  Oo.  v. 
Hibernla  Sav.  Bank,  86  Or.  536,  642, 169  Pac. 
88;  In  re  Comstock,  8  Sawy.  218,  Fed.  Cas. 
No.  8,077. 

In  the  states  which  we  have  enumerated 
as  bdonging  to  the  second  group  there  is  a 
diversity  of  judicial  opinion  as  to  whether,  an 
agreement  Is  void  because  in  conflict  with  the 
assumed  name  statute  In  New  Tork,  follow- 
ed by  Louisiana,  New  Jersey,  and  Connecti- 
cut, the  rule  Is  that  an  agreement  Is  not  void 
If  made  by  persons  who  have  failed  to  file  a 
certificate  of  their  assumed  business  name; 
while  In  Michigan,  followed  by  Kentucky, 
Indiana,  and  North  Carolina,  audi  an  agree- 
ment Is  void  and  unenforceable.  The  conclu- 
sion reached  by  the  New  Tork  courts  was 
Influmced  by  the  penal  character  of  the  stat- 
ute, and  by  reason  of  the  further  fact  that 
the  statute  had  its  foundation  In  public  policy 
for  the  protection  of  the  commercial  commu- 
nity; and  many  of  the  cases  point  out  and 
emphasize  the  difference  between  the  position 
occi^ied  by  a  partnership  obtaining  credit 
and  one  giving  credit  In  Michigan,  and  in 
the  concurring  Jurisdictions,  the  courts  have 
taken  and  applied  the  view  that  there  can  be 
no  recovery  on  an  agreement  made  in  contra- 
vention of  a  statute,  the  violation  of  which 
is  prohibited  hy  a  penalty. 

There  is  yet  another  thought  which  is  fre- 
quently noticed  by  courts.  A  statute  may 
have  as  its  primary  purpose  the  prohibition 
of  an  act  or  acts  in  a  given  field;  or,  on  the 
other  hand,  the  statute  may  have  for  its  pri- 
mary purpose  the  Imposition  of  duties  which  { 


are  entirely  collateral  to  a  given  act  or  agree- 
ment arising  out  of  it.  6  R.  O.  L.  700;  Wash- 
bum  MUl  Co.  V.  Bartlett,  3  N.  D.  138,  144, 
54  N.  W.  644.  To  this  class  of  cases  belongs 
Hlrschfeld  v.  McCIuUagh,  64  Or.  502,  127  Pac. 
541,  130  Pac.  1131.  There  are  some  authori- 
ties which,  without  recognizing  the  doctrine 
announced  In  Harris  v.  Runnels,  12  How.  79, 
13  li.  Ed.  901,  recognize  as  a  controlling  or 
at  least  as  a  very  x>ersuaslve  circumstance 
the  fact  that  the  statute  only  deals  with  a 
collateral  duty.  Sagal  v.  Fylar,  89  Conn.  293, 
98  AG.  1027,  li.  R.  A.  1915E,  747. 

[3]  Let  us  now  turn  to  our  statute,  and  in 
the  light  of  the  rules  of  construction  govern- 
ing In  this  Jurisdiction,  ascertain,  if  we  can, 
whether  the  Legislature  intended  that  an 
agreement  made  by  a  partnership  prior  to 
filing  a  certificate  is  void  and  therefore  unen- 
forceable. At  the  very  beginning  of  the  In- 
quiry we  must  remind  ourselves  that  we  are 
dealing  with  a  peoal  statute;  and  in  this 
connection  it  is  apropos  to  say  that  when 
called  upon  to  determine  the  scope  of  the  op- 
eration of  this  sort  ot  statute,  courts,  Wheth- 
er following  the  New  Toife  mle  or  adhering 
to  the  Michigan  dovltrine,  have  applied  a 
strict  mle  of  construction  when  fixing  the 
limits  and  boundaries  of  the  field  in  which 
the  statute  shall  operate.  Furthermore,  the 
right  of  pers<ms  to  do  business  as  partners 
la  a  commoD-law  right;  and  hence  we  are 
now  dealing  with  a  statute  which  is  in  dero- 
gation of  a  common-law  right.  Moreover, 
it  Is  not  the  primary  purpose  of  the  statute 
to  prevent  the  transaction  of  businesa  This 
enactment  is  not  at  all  akin  to  a  statute  pe- 
nalizing gambling,  for  there  the  primary  pur- 
pose Is  to  prevent  every  person  from  gam- 
bling anywhere,  any  time.  Here  the  primary 
purpose  is,  not  to  prevent  business,  but  to 
require  the  performance  of  a  statutory  duty 
which  Is  entirely  collateral  to  any  agreement 
that  may  arise  out  of  any  business  trans- 
action. Again,  the  consequences  which  the 
statute  attaches  to  a  failure  to  file  a  certifi- 
cate are  inconsistent  with  any  legislative  in- 
tent to  avoid  agreements.  The  statute  speci- 
fies three  consequences:  (1)  Punishment  by 
fine;  (2)  a  rule  of  evidence,  which  is  that 
failure  to  file  the  certificate  shall  be  prima 
fade  evidence  of  fraud  In  securing  credit; 
and  (3)  inability  to  maintain  a  suit  or  action. 

The  rule  of  evidence  applies  when  a  person 
or  persons  offending  the  statute  is  sued  by  a 
party  who  has  given,   not  received,  credit. 
In  no  state  has  it  been  ruled  that  the  statute 
has  a  bilateral  effect;  but,  on  the  contrary, 
even  in  those  Jurisdictions  where  an  agree-' 
ment  is  treated  as  void,  the  statute  is  gir^ 
a  unilateral  effect  only.    In  other  words,  an 
agreement  made  with  an  offending  partnex<- 
ship,  if  void  and  unenforceable.  Is  only  so  in 
the  hands  of  the  parinership,  and  Is  valid 
and  enforceablcf  in  the  hands  ot  the  otiier 
party. 
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The  act  does  not  In  terms  say  that  any 
agreement  made  by  an  offending  person  or 
persons  Is  void;  and  there  Is  a  strong  Impli- 
cation to  the  contrary,  for,  when  declaring 
tliat  snit  or  action  cannot  be  maintained,  the 
statnte  In  effect  sospends  the  right  to  enter 
the  courts  until  such  time  as  the  offending 
person  or  persons  comply  with  the  statnte  by 
filing  the  certificate.  If  an  agreement  is  void 
when  made  by  one  falling  to  file  a  certificate, 
why  declare  in  a  statute  that  a  suit  cannot 
be  maintained?  The  fact  that  the  Legisla- 
ture has  expressly  said  that  a  suit  or  action 
cannot  be  maintained  is  a  strong  circum- 
stance pointing  to  the  fact  that  the  legisla- 
tive mind  assumed  that  an  agreement  would 
be  valid,  and,  in  the  absence  of  some  express 
leglslatlTe  declaration  to  the  contrary,  would 
be  enforceable.  The  statute,  as  we  construe 
it,  merely  affects  the  capacity  of  the  partner 
ship  to  sae.  In  brief,  as  we  Interpret  the 
statnte,  it  was  not  the  Intention  of  the  Legis- 
lature to  make  agreements  entered  into  by 
offending  partnerships  void,  especially  where 
the  partnership  gives  and  does  not  obtain 
credit  Our  conclusion  is  fortified  by  a  like 
conclusion  reached  by  the  Supreme  Court  of 
Washington,  whea  dealing  with  a  statute 
wblch,  with  the  -  exception  previously  men- 
tioned, is  almost  identical  with  ours.  More- 
ovese,  this  court  has  already  adjudged  that 
oar  statnte  merely  disqualified  the  parties 
from  suing,  and  that  the  defect  Is  waived  by 
falling  to  answer,  or  to  demur  In  case  the 
defect  appeared  upon  the  face  of  the  plead- 
ings. Beamish  v.  Noon,  76  Or.  415,  420,  14» 
Pac  522;  Shucking  v.  Tonng,  78  Or.  483, 
496,  163  Pac.  803;  Benson  v.  Johnson,  85  Or. 
677,  680, 165  Paa  1001, 167  Pac  1014;  Colnm- 
bia  Biver  Door  Oo.  v.  Todd,  80  Or.  147,  152, 
175  Pac.  443,  860.  See,  also,  Balfour,  Gntbrle 
&  Co.  y.  Knight,  86  Or.  166,  167  Paa  484; 
Kobler  &  Chase  Co.  v.  Savage,  86  Or.  639, 
648,  167  Pac.  789.  It  would  be  utterly  Incon- 
sistent with  the  reasoning  of  our  prior  adju- 
dications to  hold  that  any  agreements  or  busi- 
ness transactions  between  the  plaintiff  and 
Kin  Daw  were  void.  If  such  agreements  and 
transactions  were  illegal  and  on  that  account 
void,  then  the  illegality  would  go  to  the  qual- 
ity of  the  right  asserted,  rather  than  to  the 
qualification  of  the  person  asserting  it.  The 
cause  of  action,  rather  than  the  capacity  of 
the  party  alleging  It,  would  be  affected;  and 
therefore,  failure  to  demur  to  a  complaint, 
revealing  an  agreement  which  is  void  because 
of  Illegality,  or  failure  to  allege  the  defect 
In  the  answer  if  It  has  not  appeared  in  the 
complaint,  would  not  operate  as  a  waiver. 

Our  conclusion  is  that  failure  to  file  the 
certificate  affects  only  the  qualification  of  j 
the  person  to  sue,  and  that  upon  filing  a  cer- 
tificate the  disqualification  is  removed,  and  a 


suit  or  acti<m  may  be  maintained  on  a  con- 
tract made  before  or  after  such  filing. 
Tlie  decree  Is  affirmed.. 

McBBIDEl  O.  J.,  and  BENSON  and  BUB- 
NBTT,  JJ.,  concur. 


MILLER  et  al.  v, 

(Supreme  Court  of  Oregon. 


(103  Or.  392) 

ARENZ  et  al. 


Nov.  23,  1920.) 


1.  Appeal  and  error  $=>387(6)— Time  for  filing 
undertaking  oannot  be  extended  by  court. 

Under  L.  O.  L.  |  550,  subd.  2,  providing 
that  undertaking  must  be  filed  within  10  days 
after  notice  of  appeal,  trial  court  bas  no  power 
to  extend  before  default  time  for  filing  under- 
taking, thongh  sabdivision  4  provides  that  in 
certain  cases  default  in  filing  may  be  excused. 

2.  Appeal  and  error  <3=>387(6)— Failure  to  file 
undertaking  within  ID  days  after  notice  of 
appeal  excused  by  court. 

Where  appellant  n^istakenly  thought  the 
court  could  extend  the  time  for  filing  undertak- 
ing on  appeal,  required  by  L.  O.  L.  §  550,  subd. 
2,  to  be  filed  within  10  days  after  notice  of 
appeal,  and  did  not  file  such  undertaking  until 
after  the  10  days,  the  Supreme  Court  by  virtue 
of  subdivision  4  would  relieve  appellant  of  the 
default;  the  statnte  being  for  the  first  time 
construed  in  this  respect. 

In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
County;   Bobert  Tucker,  Judge. 

Suit  by  J.  A.  Miller  and  another  against 
Jacob  Arenz  and  others.  From  decree  for 
plaintiffs,  defendant  named  appeals.  On  mo- 
tion to  dismiss  appeal.  Dismissal  rei!used  on 
condition. 

Johnstone,  Gay  &  Hodges,  of  Portland, 
for  the  motion. 

Cake  &  Cake  and  L.  A.  Llljeqvlst,  all  of 
Portland,  opposed. 

Gus  C.  Moser,  of  Portland,  for  respond- 
ents Miller  and  Bauer. 

McBBIDB,  C.  J.  This  Is  a  motion  to  dis- 
miss an  appeal.  A  decree  was  rendered 
against  defendant  Jacob  Arenz  on  August  8, 
1920,  and  on  August  26  he  served  and  filed  a 
notice  of  appeal  therefrom.  On  September  3, 
1920,  he  applied  to  the  circuit  court  for 
an  extension  of  30  days  from  the  date  of  the 
order,  within  which  to  prepare,  serve,  and 
file  an .  undertaking  on  appeal,  which  was 
finally  filed  on  September  27,  1920.  The 
plaintiff  moves  to  dismiss  the  appeal  for  the 
reason  that  the  undertaking  was  not  filed 
within  10  days  f];om  the  filing  of  the  notice 
of  appeal. 

Subdivision  2  of  section  550,  Or.  L.,  pro- 
vides : 
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"Within  ten  days  from  the  giving  of  notice 
or  service  of  notice  of  the  appeal,  the  appel- 
lant shall  cause  to  be  served  on  the  adverse 
party  or  his  attorney  an  undertaking  as  here- 
inafter provided,  and  within  said  ten  days  shall 
file  the  original  of  said  undertalcing,  with  proof 
of  service  indorsed  thereon,  with  said  derk. 
Within  five  days  after  service  of  said  under- 
taking, the  adverse  party  or  his  attorney  shall 
except  to  the  sufficiency  of  the  sureties  in  the 
undertaking,  or  he  shall  be  deemed  to  have 
waived  his  right  thereto." 

Subdivision  4  of  the  same  section  U  as 
follows: 

"From  the  expiration  of  the  time  allowed  to 
except  to  the  sureties  in  the  undertaking,  or 
from  the  justification  thereof  if  excepted  to, 
the  appeal  shall  be  deemed  pierfected.  When 
a  party  in  good  faith  gives  due  notice  as  here- 
inabove provided  of  an  appeal  from  a  judgment, 
order,  or  decree,  and  thereafter  omits,  through 
mistake,  to  do  any  other  act  (including  the  fil- 
ing of  an  undertaking  as  provided  in  this  sec- 
tion) necessary  to  perfect  the  appeal  or  to  stay 
proceedings,  the  court  or  judge  thereof,  or  the 
appellate  court,  may  permit  an  amendment  or 
performance  of  such  act  on  such  terms  as  may 
be  just." 

We  have  frequently  held  that  anbdlvlslon 
2  of  section  550  Is  mandatory,  and  that 
failure  to  comply  tlierewith  Is  fatal  to  the 
appeal  unless  excused  by  the  court.  Where 
the  delay  has  been  shown  to  have  heen  the 
result  of  a  mistake  either  of  law  or  fact, 
suCb  <nnlsslons  have  usually  been  excused. 
Where  the  appeal  has  been  otherwise  pros- 
<ecnted  in  good  faith,  the  disposition  of  this 
court  has  been  to  allow  the  undertaking  to 
t»e  filed,  as  It  Is  by  no  means  our  policy  to 
dismiss  appeaTs  for  merely  technical  rea- 
sons. In  the  present  case  the  appellant, 
within  10  days  after  seasonable  service  and 
filing  of  his  notice  of  appeal,  applied  to  the 
court  for  an  extension  of  time  within  which 
to  file  an  undertaking,  thereupon  the  court 
granted  such  extension,  and  within  the  time 
prescribed  In  such  order  an  undertaking,  un- 
exceptionable in  form  and  not  excepted  to  In 
substance,  was  filed  and  the  appeal  other- 
wise perfected. 

Subdivision  2,  section  550,  Or.  li.,  quoted 
above,  if  it  stood  alone,  would  be  mandatory 
and  conclusive  against  defendant's  right  of 
appeal,  but  the  effect  of  subdivision  4  is  to 
take  away  its  mandatory  and  jurisdictional 
character,  and  to  retain  in  the  court  juris- 
diction of  the  appeal,  provided  the  party 
appealing  compiles  later  with  some  require- 
ment omitted  by  mistake.    In  order  to  take 


advantage  of  the  exception  therein  contain- 
ed there  must  have  existed  at  the  time  (XE 
the  application  a  mistake  in  not  filing  the 
undertaking  in  time,  and  the  statutory  time 
must  have  elapsed.  Such  was  not  the 
condition  wl>ea  the  application  for  further 
time  was  made.  The  mistake  ttiat  the  ap- 
pellant made  was  in  supposing  that  the  court 
could  extend  the  time  for  filing  the  under- 
taking, in  advance  of  anr  default  The  law 
does  not.  permit  an  indiscriminate  extension 
of  time  to  file  an  undertaking,  but,  in  its 
solicitude  for  the  privilege  of  every  litigant 
to  have  Ills  case  heard  upon  appeal,  it  al- 
lows him  to  correct  such  error  as  may  arise 
from  forgetfulness  or  even  misconception  of 
the  procedure  necessary  to  preserve  his  legal 
rights;  if  it  appears  that  he  has  in  good  faith 
served  and  filed  his  notice  of  appeal,  and  at- 
tempted in  like  good  faith  to  comply  with 
the  requirements  of  the  statute  as  be  under- 
stood them. 

.  [1,  J]  We  are  of  the  opinion  that  the  court 
was  without  audiority  to  extend  the  time,  at 
the  date  such  extension  was  made,  but  from 
an  examination  of  the  record  we  axe  clearly 
of  the  opinion  that  the  failure  to  file  the 
undertaking  was  the  result  of  an  erroneous 
view  that  the  time  might  be  extended,  this 
being  borne  out  by  the  fact  that  within  the 
time  as  extended  the  defendant  In  fact  filed 
an  undertaking  apparently  sufficient.  It  is 
also  to  be  noted  that  this  is  the  first  time 
this  precise  question  has  been  raised  here; 
that  in  fact  the  practice  of  granting  exten- 
sions under  like  circumstances  has  been,  if 
not  common,  at  least  not  alto^ther  unusual ; 
and  that  there  are  cases  now  pending  where 
a  like  mistake  has  been  made.  Under  these 
drcnm stances  we  are  inclined  to  excuse  the 
mistake,  as  wc  are  authorized  to  do  by  vir- 
tue of  the  provisions  of  subdivision  4.  supra. 
Appellant  offers  to  file  new  the  undertaking 
required  by  law.  He  will  be  permitted  with- 
in ten  days  to  serve  such  undertaking  and 
file  it  here,  and  the  plaintiff  will  be  allowed 
five  days  thereafter  to  except  to  the  sufii- 
dency  of  the  surety.  In  default  of  the  serv- 
ice and  filing  of  such  undertaking  within 
the  time  prescribed,  the  appeal  wUl  be  dis- 
missed. 

It  may  be  added  that,  having  now  declared 
the  law,  thereby  removing  any  misconceptioa 
which  may  haive  existed  in  the  minds  of 
members  of  the  bar  as  to  its  proper  inter- 
pretation, we  shall  not  be  inclined  to.  view 
defaults  of  like  character,  arising  In  appeals 
hereafter  taken,  with  any  great  d^ree  of 
leniency. 
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ROSENBERQ  SUIT  &  COAT  CO.  V.  QENER. 
AL  ACCIDENT  FIRE  &  LIFE  ASSUR. 
CORPORATION,  LTD,  OF  PERTH,  SCOT- 
LAND. 

(Snpreme  C«nrt  of  Orefon.     Nor.  16,  1920.) 

1.  R«fornatlOB  of  Instruments  e=>36(3)  — 
Complaint  rnvst  allege  that  mistake  was  mn- 
tnal  or  originated  in  fraud. 

A  complaint,  in  a  anit  for  the  reformation 
of  a  written  instrument,  must  allege  that  the 
mistake  was  mutual,  and  did  not  arise  from 
plaintiff's  own  gross  negligence,  or  that  his 
misconception  originated  in  the  fraud  of  de- 
fendant. 

2.  Appeal  and  error  «s»l93(5)— Defeot  In  com- 
plaint wpJved,  whare  not  oballengad  belew 
by  demnrrar. 

Though  the  complaint  for  reformation  of 
a  policy  of  burglar  insurance  was  defective  in 
failing  to  allege  that  the  mistake  was  mutual, 
etc.,  yet  where  it  was  not  challenged  by  de- 
murrer, it  cannot,  after  decree,  ie  attadied  in 
the  appellate  court,  and  the  defective  state- 
ment wHI  there  be  treated  as  sufficient 

Burnett,  J.,  dissenting. 

Department  1. 

Appeal  from  Circuit  C!ourt,  Multnomah 
Oonnty;   C.  U.  Gantenbeln,  Judge. 

Suit  by  the  Rosenberg  Suit  &  Coat  Com- 
ptiny  against  the  General  Accident  Fire  & 
Life  Aasarance  Corporation,  Limited,  of 
Perth,  Scotland.  From  a  decree  for  plaintiff, 
defendant  appeals.    Affirmed. 

S.  C  Spencer,  of  Portland  (Wilbur,  Spencer, 
Beckett  &  Howell,  of  Portland,  on  the  brief), 
for  appellant 

F.  S.  Senn,  of  Portland  (Mortla  Oold- 
stelii,  of  Portland,  on  the  brief),  for  respon- 
dent 

BENSON.  J.  There  Is  but  one  question 
presented  upon  this  appeal,  and  that  Is  raised 
by  defendant's  contention  that  the  comidaint 
does  not  state  facts  suffldent  to  constltate 
a  cause  of  suit 

The  iwrtlon  of  the  complaint  whose  suffl- 
cioicy  is  challenged,  reads  thus: 

"That  on  the  8d  day  of  October,  1918,  plain- 
tiff and  defendant  entered  into  a  contract  of 
insurance  whereby  defendant  contracted  and 
agreed  for  a  premium  to  indemnify  the  plaintiff 
against  aQ  loss  by  burglary  of  merchandise 
plaintiff  may  have  at  No.  144-146  Third  street, 
Portland,  Or.  That  it  was  contracted  and 
agreed  that  said  contract  of  insurance  and  in- 
demnity should  become  effective  from  noon, 
October  8,  1918,  and  continue  for  a  period  of 
one  year.  That  in  accordance  with  said  con- 
tract of  insurance  and  in  accordance  with  said 
agreement,  a  certain  policy  of  insurance  was 
madfe,  executed,  and  delivered  by  the  defend- 
ant to  the  plaintiff,  but  said  policy  of  insurance 
erroneonaly  and  mistakenly  stated  the  date  of 


the  commencement  of  said  Insurance  as  of 
noon,  October  8,  1918,  contrary  to  the  agree- 
ment and  contract  aforesaid." 

The  complaint  further  recites  that  "during 
the  evening  of  October  4th  and  the  morning 
of  October  B,  1918,"  the  burglary  was  effected, 
resulting  In  ,tbe  loss,  and  that  defendant  was 
promptly  notified  thereof. 

[1,  2]  Defenddnt  relies  upon  the  well-estab- 
Ibdied  doctrine.that  a  complaint  In  a  suit  for 
the  reformation  of  a  written  instrument  must 
allege  that  the  mistake  was  mutual,  and  did 
not  arise  from  his  own  gross  negligence,  or 
that  his  misconception  originated  in  the  fraud 
of  the  defendant  This  doctrine  Is  too  well 
settled  to  require  citations  to  support  it 
However,  it  appears  that  no  demurrer  was 
interposed  to  the  complaint,  and  that  it  was 
presKited  here  for  the  first  time.  It  has  been 
repeatedly  held  by  this  court  that  In  the  ab- 
sence of  demurrer,  and  after  decree,  a  defec- 
tive statement  of  a  cause  of  suit  will  be  held 
sufficient,  and  this  rule  has  been  applied  spe- 
cifically to  cases  like  the  one  at  bar,  wherein 
it  was  sought  to  reform  a  written  instrument. 
In  the  case  of  Osbom  y.  Ketchom,  25  Or.  852, 
35  Pac.  972,  a  case  in  which  the  plaintiff 
sought  the  reformation  of  a  deed,  the  com- 
plaint did  not  allege  the  probative  facts  as 
fully  or  as  dearly  as  is  done  in  the  instant 
case,  and  yet  this  court,  speaking  by  Mr. 
Justice  Moore,  says: 

"In  Hyland  v.  Borland,  19  Or.  51,  23  Pae.  811, 
it  was  held,  a  similar  complaint  being  under 
consideration,  that  it  was  not  a  case  of  a  de- 
fective cause  of  suit,  but  of  a  defective  state- 
ment of  it;  that  if  the  case  had  been  presented 
in  this  court  upon  demurrer  to  the  pleading,  the 
demurrer  would  probably  have  been  sustained, 
and  that  having  answered,  every  reasonable 
inference  should  be  in  favor  of  the  complaint 
that  could  be  drawn  therefrom.  If  it  had  been 
the  intention  of  Critcherson  to  pardiase  the 
real  property  mentioned  in  the  amended  de- 
scription, and  the  intention  of  Eetchum  to 
grant  and  convey  another  tract  then  the  minds 
of  the  parties  never  met  or  agreed  upon  the 
terms  of  the  contract  and  hence  the  mistake, 
if  any,  could  not  have  been  mutual.  But  here 
—while  conceding  that  the  description  in  the 
deed  is  different  from  that  now  sought  to  be 
established— the  plaintiff  distinctly  alleges  that 
it  was  the  actual  intention  of  both  parties  to 
purchase  and  convey  the  property  by  the  de- 
scription as  amended;  hence  it  follows  that 
in  the  absence  of  a  demurrer  to  the  complaint, 
these  necessary  allegations  are  reasonably  in- 
ferred." 

The  conclusion  reached  In  the  case  from 
which  we  have  Just  quoted  is  peculiarly  ap- 
plicable to  the  case  at  bar,  and  we  conclude 
that  the  decree  of  the  lower  court  should  be 
affirmed;  and  It  is  so  ordered. 

SfcBRIDE,  C.  J.,  and  HARRIS,  J.,  concur. 


sFor  other  eases  see  same  toplo  and  KST-NUMBBR  In  sU  Ker-Mumbersd  Dlsests  and  Itadexas 
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BTTRNETT,  J.  (dissenting).  The  only  ques- 
tion presented  to  as  on  appeal  In  this  case  la 
the  sufficiency  of  the  facts  stated  In  the  com- 
plaint to  constitute  a  cause  of  suit  for  the  ref- 
ormation of  a  contract  of  Insurance  on  the 
ground  of  mistake.  The  first  two  paragraphs 
of  that  pleading  are  devoted  to  a  description 
of  the  cori)orate  character  of  the  parties, 
nie  third  paragraph  reads  thus: 

"That  on  the  8d  day  of  October,  1918,  plain- 
tiff and  defendant 'entered  into  a  contract  of 
insurance,  whereby  defendant  contracted  and 
agreed  for  a  premium  to  indemnify  the  plain- 
tiff against  all  loss  by  brrglary  of  merchandise 
plaintiff  may  have  at  No.  144-146  Third  Street, 
Portland,  Or.  That  it  was  contracted  and 
agreed  that  said  contract  of  insurance  and  in- 
demnity should  become  effective  from  noon,  Oc- 
tober 3,  1918,  and  continue  for  a  period  of  one 
year.  That  in  accordance  with  said  contract 
of  insurance  and  in  accordance  with  said  agree- 
ment, a  certain  policy  of  insurance  was  made, 
executed  and  delivered  by  the  defendant  to  the 
plaintiff,  but  said  policy  of  insurance  erroneous- 
ly and  mistakenly  stated  the  date  of  the  com- 
mencement of  said  insurance  as  of  noon,  Octo- 
ber 8,  1918,  contrary  to  the  agreement  and 
contract  aforesaid." 

F<dlowing  this  Is  a  statement  that  on  the 
evening  of  October  4,  the  very  next  day  after 
the  contract  was  made  as  before  stated,  a 
burglary  was  committed  in  the  plalntifTs 
store,  whereby  38  coats  of  many  colors,  8 
suits,  and  3  dresses  were  taken  away,  to  the 
total  loss  of  the  plalntUf  in  the  sum  of  $1,- 
001.  The  fifth  and  last  paragraph  of  the 
complaint  reads  thus: 

"That  inunediately  after  said  burglary  and 
felonious  taking,  as  aforesaid,  this  plaintiff 
notified  the  defendant  thereof,  but  this  defend- 
ant wrongfully  denied  liability.  That  this  plain- 
tiff has  done  all  things  required  by  the  policy 
and  submitted  proof  of  loss  to  the  defendant, 
and  the  same  has  been  accepted,  but  the  de- 
fendant haa  never  questioned  or  denied  it." 

Attached  to  the  complaint  as  an  exhibit  is 
a  copy  of  the  written  instrument  referred  to 
In  the  third  paragraph. 

It  is  a  codified  platitude  that  the  objection 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  suit  Is  never 
waived,  and  may  be  urged  for  the  first  time 
In  the  appellate  court,  without  assigning  the 
same  as  one  of  the  grounds  of  appeal.  L.  O. 
h.  i  72;  Bowen  v.  Ennnerson,  3  Or.  452 ;  King 
V.  Boyd,  4  Or.  326;  Evarts  v.  Steger,  5  Or. 
149;  Mack  v.  Salem,  6  Or.  278;  McKay  v. 
Freeman,  6  Or.  449 ;  State  v.  McKlnnon,  8  Or. 
487;  Welssman  v.  Russell,  10  Or.  74;  Carver 
V.  Jackson  County,  22  Or.  63,  29  Pac.  77 ;  Ball 
V.  Doud,  26  Or.  14,  37  Pac.  70;  Shmit  v.  Day, 
27  Or.  116,  39  Pac.  870;  Wyatt  v.  Henderson, 
81  Or.  48,  48  Pac.  790;  Wlllits  v.  Walter,  82 
Or.  413,  52  Pac.  24;  Hargett  v.  Beardsley, 
83  Or.  304,  64  Pac.  203 ;  Moore  v.  Halllday, 
43  Or.  250,  72  Pac.  801,  99  Am.  St.  Rep.  724; 
Adams  v.  Kelly,  44  Or.  69,  74  Pac.  399;  Kaly- 


ton  V.  Kalyton,  45  Or.  116,  74  Pac.  491,  78  Paa 
332 ;  David  v.  Moore,  46  Or.  164,  79  Pac.  415; 
Horn  V.  United  States  M.  Co.,  47  Or.  125,  81 
Paa  1009;  Keene  v.  Eldrledge,  47  Or.  181,  82 
Pac.  803;  WooUey  v.  Plalndealer  Pub.  Co, 
47  Or.  626,  84  Pac.  473,  6  Ia  R.  A.  (N.  S.)  406; 
Sutherlin  v.  Bloomer,  60  Or.  896,  93  Pac.  135 ; 
Parrlsh  v.  Parrlsh,  52  Or.  161,  96  Pac.  1066; 
Slverson  v.  Clanton,  88  Or.  261,  170  Pac.  833, 
171  Pac.  1051 ;  Service  v.  Sumpter  Valley  B. 
B.  Co.,  88  Or.  554, 171  Pac  202.  It  Is  said  in 
argument  la  the  plaintUTs  brief  that — 

"To  say  that  a  mistake  is  mutual  is  alleging 
a  mere  conclusion  of  law;  it  is  not  the  allega- 
tion of  a  fact,  and  has  no  place  in  a  complaint," 

Even  so;  but  this  Is  all  that  is  stated  In 
the  present  complaint  The  only  words  in  the 
faintest  way  Indicating  a  mistake  are  the  ad- 
verbs In  the  clause  "erroneously  and  mistak- 
enly." These  add  nothing  to  the  force  of  the 
allegation.  They  do  not  constitute  an  issu- 
able averment  It  is  analogous  to  the  prin- 
ciple that  to  say  an  act  was  done  fraudulently 
Is  not  sufficient,  but  it  is  requisite  that  the 
facts  upon  which  fraud  Is  predicated  must  be 
alleged,  so  that  the  court  may  draw  from 
those  facts  the  legal  conclusion  that  a  fraud 
has  been  perpetrated.  There  is  no  fact  stated 
In  the  complaint  before  us  Indicating  what 
the  defendant  intended  to  put  into  the  written 
policy.  Evarts  v.  Steger,  5  Or.  147, 151.  For 
all  that  appears  in  the  pleadhig,  having  been 
notified  of  the  burglary  before  the  policy  was 
Issued,  or  Immediately  after  the  theft,  as 
stated  In  the  fifth  averment  the  defendant 
purposely  dated  the  Instrument  on  Octo- 
ber 8,  when  it  was  actually  Issued.  Nei- 
ther Is  It  stated  that  when  the  policy  was  de- 
livered the  plaintiff  failed  to  observe  that  the 
date  of  its  commencement  was  Octobw  8 
Instead  of  October  3. 

The  utmost  that  can  be  predicated  of  the 
allegations  of  ttie  complaint  on  this  subject 
Is  that  application  was  made  for  Insurance  to 
commence  October  3,  In  response  to  which  the 
defendant  tendered  a  policy  beginning  Octo- 
ber 8.  This,  if  anything,  amounts  only  to  a 
breach  of  the  preliminary  contract  of  Insur- 
ance mentioned  In. the  complaint  for  whldi 
the  remedy  at  law  for  damages  is  ample.  It 
is  not  even  stated  that  the  plaintiff  acc^ted 
the  policy,  being  legitimately  ignorant  of  its 
terms.  As  stated  In  Peninsula  Lumber  Go.  ▼. 
Royal  Indemnity  Co.,  93  Or.  684, 184  Paa  662 : 

"In  this  state  the  precept  is  thoroughly  es- 
tablished and  of  long  standing  that  in  soita 
to  reform  a  written  instrument  on  the  ground 
of  mistake  the  complaint  must  clearly  state 
what  the  original  agreement  of  the  parties 
was,  and  point  out  with  precision  wherein  there 
was  a  misunderstanding;  that  the  mistake  was 
mutual,  and  did  not  arise  from  the  grosa  neg- 
ligence of  the  plaintiff,  or  that  the  misconcep- 
tion originated  in  the  fraud  of  the  defendant. 
Boardman  v.  Insurance  Company  of  Pennsyl- 
vania, 84  Or.  60,  164  Pac  658;  Evarts  v.  Steg- 
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er,  5  Or.  147;  Lewis  ▼.  L«iri8,  S  Or.  .169; 
Stephens  ▼.  Murton,  6  Or.  193;  McCoy  ▼.  Bay- 
ley,  8  Or.  196;  Foster  t.  Schmeer,  15  Or.  363, 
15  Pac.  626;  Hyland  t.  Hyland,  19  Or.  51, 
23  Pac  811;  Meier  t.  KeUy,  20  Or.  86,  26 
Pac.  73;  Epstein  t.  State  Insarance  Co.,  21 
Or.  179,  27  Pac.  1045;  Kleinsorge  t.  Rohse,  25 
Or.  51,  34  Pac.  874;  Osbom  ▼.  Ketcbum,  25 
Or.  352.  35  Pac.  972;  Thornton  t.  Krimbel,  28 
Or.  271,  42  Pac.  995;  Mitchell  t.  Holman,  30 
Or.  280,  47  Pac.  616;  SeUwood  y.  Henneman, 
36  Or.  575,  60  Pac.  12;  Stein  v.  Phillips,  47 
Or.  545,  84  Pac.  793;  Bower  v.  Bowser,  40 
Or.  182,  88  Pac.  1104;  Smith  v.  Interior  Ware- 
house Co.,  51  Or.  578,  94  Pac.  508,  05  Pac. 
499;  Howard  v.  Tettelbaum,  61  Or.  144,  120 
Pac.  373;  Suksdorf  t.  Spokane,  P.  &  S.  Ry. 
Co.,  72  Or.  398,  143  Pac.  1104;  Hyde  ▼.  Kirk- 
patrick,  78  Or.  466,  153  Pac.  41,  488." 

Besides  the  element  of  mutuality  In  mis- 
take, an  essential  x>art  of  the  pleading  Is  that 
the  mistake  did  not  arise  from  the  gross  neg- 
ligence of  the  plaintiff.  It  is  as  necessary  to 
plead  this  feature  as  any  other.  It  is  not  a 
legitimate  exercise  of  equity  Jurisprudence  to 
read  Into  a  written  agreement,  on  the  ground 
of  mistake,  terms  .which  one  or. both  of  the 
parties  actually,  albeit  wrongfully,  Intended 
should  not  be  Included.  Neither  should  the 
chancellor  assume  to  act  as  guardian  for  the 
heedless  or  careless  party  as  against  one  vig- 
ilant In  his  own  interest,  and  make  a  new 
contract  to  protect  the  former  against  his  own 
inattention.  For  these  reasons  it  is  required 
b}-  the  long  line  of  precedents  in  this  state: 
First,  that  the  pleading  of  the  suitor  should 
state  facts  frmn  which  the  conclusion  may  be 
drawn  that  the  mistake  was  indeed  mutual 
or  that  of  both  parties,  and  not  of  one  only; 
and,  aeoond,  that  the  complaint  should  ohi- 
tain  other  averments  from  which  the  court 
may  conclude  that  the  plaintiff  was  not  negli- 
gent of  bis  own  affairs.  Of  course,  there  may 
be  mistake  of  pne  party  induced  by  the  deceit 
of  the  other,  constituting  a  situation  from 
wMdi  equity  will  relieve  the  Innocent  party, 
but  there  Is  no  pretense  that  audi  is  the  con- 
dition in  the  instant  case.  As  stated  in  Lewis 
▼.  Lewis,  6  Or.  160, 173,  citing  WUlard's  Equi- 
ty Jurisprndcaice : 

"It  is  not  every  mistake  in  a  conveyance  that 
can  call  for  the  interposition  of  a  court  of 
equity.  •  •  •  To  entitle  the  party  to  r«^ef, 
the  fact  must  be  material,  and  also  such  that 
be  could  not  with  reasonable  diligence  have 
obtained  knowledge  of  it." 

Again,  in  Meier  v.. Kelly,  20  Or.  86,  04,  25 
Paa  73, 76,  the  rule  is  laid  down  thus: 

"It  has  been  repeatedly  held  by  this  court 
that,  in  a  suit  to  reform  a  written  instrument 
on  the  ground  of.  mistake,  the  complaint  must 
allege,  distinctly,  what  the  original  understand- 
ing and  agreement  was,  or  point  out  with  clear- 
ness and  precision  wherein  there  was  a  mis- 
take, and  that  it  did  not  arise  from  the  gross 
negligence  of  the  plaintiff,  and  the  mistake  must 
appear  to  have  been  mutuaL" 


These  early  precedents  on  pleading  mistake 
have  never  been  overruled,  but  have  been  up- 
held constantly,  and  consistently  followed  by 
this  court.  Apropos  to  this  brancdi  of  the  case 
Is  the  follovring  excerpt  from  Bibber  v.  Car- 
ViUe,  101  Me.  59,  68  Aa  303,  116  Am.  St 
Rep.  308: 

"While  a  court  of  equity  may  decree  the  re- 
scission of  a  contract  for  a  mistake  which  is 
unilateral,  the  power  should  not  be  exercised 
against  a  party  whose  conduct  in  no  way  con- 
tributed to  or  induced  the  mistake,  and  who 
will  obtain  no  unconscionable  advantage  there- 
by. ••  •  Equity  assists  only  the  vigilant. 
It  does  not  relieve  against  mistakes  which  or- 
dinary care  would  have  prevented.  Conscience, 
good  faith,  and  reasonable  diligence  are  neces- 
sary to  call  a  court  of  equity  into  activity." 

As  to  this,  the  complaint  does  not  presrait 
a  case  of  a  mere  defective  statement  of  a 
good  cause  of  suit  There  is  nothing  in  that 
pleading  which  in  the  remotest  degree  alluded 
to  the  requirement  that  the  plaintiff  must 
aver  that  the  mistake  did  not  arise  from  his 
own  negligence.  Par  from  that  the  plaintiff 
does  not  attribute  the  mistake  to  the  over- 
sight of  either  party,  but  speaks  of  it  imper- 
sonally, that  "said  policy  of  Insurance  erro- 
neously and  mistakenly  stated  the  date."  In 
all  of  the  cases  dted  by  the  plaintiff  which 
discuss  the  question  of  pleading  at  dl,  some 
drcumatances  are  set  forth  in  addition  to  the 
mere  execution  or  tender  of  the  contract 
which  is  sought  to  be  reformed,  which  t^id 
to  show  the  mistake,  and  that  it  was  the  re- 
sult of  the  inadvertence  of  both  parties.  For 
instance,  in  Foster  v.  Schmeer,  15  Or.  363, 
368, 15  Pac.  626,  629,  Mr.  Justice  Thayer  said : 

"The  pleader  did  not,  as  I  consider,  propdrly 
allege  the  facta  so  as  to  entitle  a  party  to 
have,  in  a  strict  sense,  the  contract  reformed. 
He  should  have  alleged  more  than  that  it  was 
erroneous  in  certain  particulars,  and  for  what 
purpose  the  partnership  was  formed.  He  would 
ordinarily  have  to  set  out  the  terms  of  the 
contract  as  the  parties  made  it,  what  they 
each  undertook  and  agreed  to  do,  and  show 
why  its  terms  happened  to  be  left  out  when 
it  was  attempted  to  be  reduced  to  writing,  or 
how  terms  not  agreed  upon  came  to  be  in- 
serted. •  •  •  Reforming  a  written  contract 
on  the  grounds  of  mistake  is  the  exercise  of 
the  ordinary  jurisdiction  of  a  court  of  eqaity. 
That  court,  however,  has  always  required,  in 
all  cases  coming  under  that  head,  strong  and 
convincing  proof  of  the  mistake.  It  never  un- 
dertakes to  make  contracts  for  parties;  it 
leaves  them  to  do  that  for  themselves;  but 
where  it  is  shown  that  there  has  been  a  mis- 
take, that,  if  not  corrected,  would  operate  to 
the  prejudice  of  a  party,  and  that  it  did  not 
occur  through  the  party's  carelessness  or  neg- 
ligence, it  \rill  correct  it" 

In  Osbom  v.  Ketchum,  25  Or.  352,  35  Pac. 
972,  the  effort  was  to  reform  a  deed.  After 
stating  the  description  in  the  deed  in  question 
and  the  description  requisite  to  cover  what 
was  intended  to  be  conveyed,  the  pleader,  aa 
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tending  to  show  that  the  mistake  waa  mutual, 
went  on  to  aver  that  Immediately  after  the 
execution  and  delivery  of  the  deed  In  question 
the  grantee  went  into  possession  of  the  land 
Intended  to  be  conveyed;  and  that  the  grantor 
assisted  him  in  the  erection  of  buildings  on 
the  premises  intended  to  be  conveyed,  but  out- 
side of  the  limits  Included  In  the  erroneous 
description.  The  allegation  of  the  conduct 
of  the  parties  gives  color  and  force  to  the  lan- 
guage of  Mr.  Justice  Moore,  ,who  wrote  the 
opinion,  to  the  ^ect  that,  in  the  absence  of 
demurrer  which  might  have  been  sustained  if 
presented  to  the  trial  court,  the  pleading 
wx>uld  be  more  liberally  construed  on  appeaL 
He  recites  that  the  plaintiff  distinctly  alleges 
that  It  was,  the  actual  Intention  of  both  par- 
ties to  purchase  and  convey  the  property  by 
the  amended  description.  In  the  instant  case, 
however,  there  is  absolutely  no  shadow  of 
an  allegation  as  to  the  intention  of  the 
parties  in  reducing  the  agreement  to  writing. 
Also,  in  Hyland  v.  Hyland,  19  Or.  61,  23  Paa 
811,  cited  in  Osbom  v.  Ketchum,  acts  of  the 
parties  were  averred,  indicating  performance 
of  the  alleged  agreement  from  which  the 
court  could  conclude  that  a  mistake  had  been 
made  in  reducing  the  contract  to  writing.  In 
other  words,  with  the  conduct  of  the  parties 
in  performance  of  the  covenant  Involved,  ap- 
pearing by  the  averments  of  the '  complaint, 
the  legal  conclnsion  wUl  arise  that  there  must 
he  a  mistake  in  the  writing,  else  the  parties 
would  not  have  acted  as  they  did  concern- 
ing it 

As  stated,  the  complaint  simply  presents  a 
case  where  one  party  demanded  a  policy  .with 
one  date,  and  the  other  furnished  one  with  a 
diCTerent  date.  This  does  not  constitute  a  mu- 
tual mistake  in  any  sense  of  the  word.  With- 
out overturning  practically  every  decision  re- 
quiring mutuality  of  mistake  we  cannot  dis- 
pense with  that  element  in  such  cases,  and  it, 
as  well  as  the  allegation  of  absence  of  negli- 
gence of  the  plaintiff,  is  an  absolutely  neces- 
sary averment  in  any  such  complaint.  Neither 
averment  appears  In  this  complaint,  and  this 
constitutes  a  fatal  objection  to  the  pleading. 
There  is  nothing  In  the  statement  from  which 
we  can  infer  either  mistake  of  both  parties  or 
diligence  on  the  part  of  the  plaintiff.  It 
is  akin  to  the  proposion  that  a  party  who  can 
read  and  has  the  opportunity  to  read  is  bound 
by  the  terms  of  an  instrument,  if  he  does  not 
read  it  Spltze  v.  B.  &  0.  R.  B.  Co.,  75  Md. 
162,  28  Atl.  307,  32  Am.  St.  Rep.  378;  Hoeger 
V.  Citizens'  St.  Ry.  Co.,  36  Ind.  App.  662,  76 
N.  E.  328;  Atchison,  T.  &  S.  P.  Co.  v.  Vanord- 
strand,  67  Kan.  386,  73  Pac.  113 ;  McNamara 
V.  Boston  Elev.  Ry.  Co.,  107  Mass.  383,  83  N. 
B.  878 ;  Leddy  v.  Barney,  139  Mass.  394,  2  N. 
B.  107;  Mateer  v.  Missouri  Pac.  By.  Co.,  105 
Mo.  320,  16  S.  W.  839;  Williams  v.  Wilson, 
18  Misc.  Rep.  42,  40  N.  X.  Supp.  U32;  Mis- 
souri, K.  &  T.  Ry.  V.  Craig,  44  Tex.  Civ.  App. 


583,  98  S.  t^.  90T;  Watson  t.  Planters'  Bank, 
22  Ia.  Ann.  14;  Bldrldge  v.  Dexter  R.  Co.,  88 
Me.  191,  S3  Atl.  974;  Leslie  v.  Merrick,  99 
Ind.  180;  Hawkins  v.  Hawkins,  50  Cal.  558; 
Starr  v.  Bennett,  5  Hill  (N.  T.)  303;  Gibson  v. 
Brown  (Tex.  Civ.  App.)  24  S.  W.  574 ;  Powers 
V.  Powers,  46  Or.  479,  80  Pac.  1058. 

The  decree  should  be  reversed. 

For  these  reasons,  I  dissent  from  the  opin- 
ion of  Mr.  Justice  BBNSON. 


08  Or.  130) 


STATE  V.  WILDER. 


(Supreme  Court  of  Oregon.     Nov.  28,  1920.) 

1.  Criminal  law  «=»5I8(2)— Voluntary  eonfes< 
8ion  admissible,  thougli  aceused  was  not  cau- 
tioned. 

A  confesgion  made  while  In  custody,  not 
induced  by  threats  or  promises  of  immunity,  is 
admissible,  though  accused  was  not  cautioned 
that  it  might  be  used  against  him  nor  advised 
as  to  his  legal  rights. 

2.  Criminal  law  «=>!  144(10)  —  Bad  faith  of 
prosecuting  officer  In  asking  impeaohing  qaa»> 
tion  not  presumed. 

In  the  absence  of  evidence  on  the  subject, 
bad  faith  on  the  part  of  the  prosecuting  oiBcer 
in  asking  defendant  an  impeacliing  question  can- 
not be  presumed,  though  be  did  not  follow  tliis 
with  testimony  of  an  impeaching  witness. 

3.  Criminal  law  «=3824( I)— Court's  attention 
must  be  directed  to  failure  to  Instruct 

Failure  of  the  court  to  instruct  on  perti- 
nent matters  is  not  error  when  the  court's  at- 
tention is  not  directed  thereto. 

4.  Criminal  law  €s>829(i8)  —  Requested  in- 
struction on  reasonable  doubt  properiy  re- 
fused where  covered  by  instructions  given. 

.  Requested  instruction  on  reasonable  doubt 
held  covered  by  instructions  given,  so  that  its 
refusal  was  not  error. 

5.  Crtfflinai  law  «=>76l(2)— Instrnotion  assam- 
ing  evitfenoe  of  good  charaeter  properly  re- 
fused. 

Requested  instruction  as  to  consideration  of 
evidence  of  good  character  was  properly  refus- 
ed, it  assuming  there  was  such  evidence,  but 
the  transcript  of  the  testimony  containing  none. 

Appeal  from  Circuit  Court  Umatilla  Coun- 
ty;  GUbert  W.  Phelps,  Judjge. 

W.  W.  Wilder  waS  convicted  of  murder, 
and  he  appeals.    Affirmed. 

The  defendant  was  tried  upon  an  indict- 
ment charging  him  with  murder  in  the  second 
degree  for  having  killed  one  Bert  W.  H. 
McNease.  There  was  a  trial,  resulting  in  a 
verdict  of  guilty,  and  the  defendant  was 
sentenced  to  be  Imprisoned  in  the  peniten- 
tiary for  the  term  of  his  natural  life,  from 
which  Judgment  he  appeals. 
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Peterson,  Blsbop  &  Clark,  of  Pendleton,  for 
appellant. 

George  M.  Brown,  Atty-  Gen.,  R.  I.  Keator, 
Dlst.  Atty.,  and  C.  Z.  Bandall,  Deputy  Dlst 
Atty.,  botb  of  Pendleton,  for  the  State. 

BENSON,  J.  [1]  The  assignments  of  error 
attadc  the  correctness  of  the  ruling  of  the 
court  in  admitting,  over  d^endant's  objec- 
tion, the  testimony  of  the  sheriS,  T.  D.  Tay- 
lor, and  his  deputy,  J.  A.  Blakely,  regard- 
ing a  confession  alleged  to  have  been  made 
by  the  defendant  after  being  placed  undei* 
arrest.  It  appears  from  the  record  that  the 
defendant  was  arrested  and  confined  in  the 
county  Jail  on  the  night  of  Septenjber  18, 
1919,  and  on  the  morning  of  September  19 
the  sheriff  had  him  brought  to  his  private 
office,  where  he  began  questioning  him  In 
regard  to  his  ownership  of  a  pistol,  and  dur- 
ing the  conversation  the  deputy  sheriff, 
BIak«Iy,  entered  the  room  and  participated  iit 
the  conversation.  When  the  preliminary 
questions  leading  up  to  this  conversation  were 
asked  of  the  sheriff  upon  the  witness  stand, 
the  court  sent  the  jury  out,  and  in  their 
absence  proceeded  to  take  testimony  as  to 
the  circumstances  under  which  the  alleged 
confession  had  been  made.  We  have  ex- 
amined this  evidence  with  great  care,  and  find, 
as  did  the  trial  court,  that  there  was  no 
coercion  used  in  securing  the  alleged  con- 
fession; no  threats  were  employed,  nor  were 
there  any  promises  of  any  character  to  excite 
fear  or  arouse  hope.  The  theory  of  counsel 
for  defendaat  as  to  tbds  evidence  is  fairly 
stated  in  his  brief  thus: 

"He  (the  sheriff)  did  not  tell  the  defendant 
that  anything  he  might  say  would  be  used 
against  him  in  evidence  apon  the  trial  if  he 
should  be  indicted;  that  he  did  not  inform  bim 
that  what  he  might  say  woald  be  told  to  the 
prosecuting  attorney;  that  he  did  not  tell  him 
he  need  not  make  any  statement  unless  he 
wanted  to;  that  he  did  not  tell  him  that  what- 
ever the  defendant  might  say  abont  the  mat- 
ter would  l>e  told  by  the  sheriff  npon  the  wit- 
ness stand  at  the  time  of  the  trial,  if  defend- 
ant shonld  be  indicted." 


It  is  also  urged  that  be  was  not  then  ad- 
Tlsed  of  bis  right  to  consult  counsel  before 
answering  the  questions  propounded  by  the 
sheriff. 

The  essential  element  In  the  admissibility 
of  a  confession  is  that  it  must  be  shown  to 
bave  been  made  under  such  circumstances  as 
to  be  free  from  fear  induced  by  threats,  and 
not  induced  by  promises  or  suggestions  hold- 
ing out  the  hope  of  immunity.  The  fact  that 
a  confession  is  made  without  the  accused 
having  been  cautioned  that  It  may  be  used 
against  him  does  not  render  the  evidence  in- 
comi)etent,  tinless  there  is  a  statute  which 
Invalidates  a  confession  which  is  obtained 
when  the  accused  is  not  so  cautioned.  12 
Oya  463.     In  this  state  we  have  no  such 
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statute,  and  it  baa  been  held  by  this  court 
that  a  confession  is  not  rendered  inadmis- 
sible by  the  ftict  that  accused  had  not 
been  advised  as  to  bis  legal  rights.  State  v. 
Scott,  63  Or.  444,  128  Pac.  441;  State  v. 
McPherson,  TO  Or.  871,  141  Pac.  101«.  We 
are  satisfied  that  the  evidence  fully  justifies 
the  finding  of  the  trial  court  that  the  confes- 
sion of  the  defendant  was  voluntary,  and  was 
therefore  properly  admitted  in  evidence, 

[2,  3]  It  is  urged  that  the  court  erred  in 
overruling  defendant's  objection  to  the  fol- 
lowing impeaching  question: 

"I  will  Bsk  you  if,  on  the  night  of  the  17th 
of  September,  1919,  after  you  were  brought  to 
the  jail  end  placed  in  the  jail  at  the  courthouse 
at  Pendleton,  Or,,  yourself  and  Orval  Sanders, 
sometimes  known  as  Shorty  Sanders,  and  no 
other  person  being  present,  and  wliile  in  conver- 
sation with  Orval  Sanders  yon  did  not  say,  'I 
killed  that  man,  but  I  have  an  eyewitness  who 
is  a  good  friend  of  mine,  and  he  will  clear  me,' 
or  words  to  that  effect" 


The  witness  replied  that  he  had  made  no 
such  statement.  Sanders  was  not  called  as  a 
witness,  and  the  defendant  bases  his  claim  of 
error  npon  the  fact  that  the  state  did  not 
follow  its  impeaching  question  with  the  tes- 
timony of  an  impeaching  witness,  and  that 
the  court  failed  to  Instruct  the  jury  to  disre- 
gard the  question  and  answer.  It  appears  to 
be  the  theory  of  the  defendant  that  the  ques- 
tion was  asked  in  bad  faith,  without  any 
evidence  in  reserve  wherewith  to  justify  It. 
The  record  Is  silent  upon  the  subject,  al- 
thou^  IB  his  brief  the  district  attorney  ex- 
plains that  the  witness  failed  to  appear  in 
response  to  the  subpoena  In  time  to  be  placed 
upon  the  witness  stand.  In  the  absence  of 
evidence  upon  the  subject  we  cannot  presume 
bad  faith  upon  the  part  of  the  prosecuting 
officer.  It  may  also  be  observed  that  the  de' 
fendant  does  not  appear  to  have  asked 'for 
any  instruction  upon  tliis  point,  or  to  have 
called  the  attention  of  the  court  to  the  matter 
at  the  time  of  charging  the  Jury.  It  has 
always  been  held  by  this  court  that  the  fail- 
ure of  the  court  to  instruct  upon  pertinent 
matters  is  not  error,  when  the  attention  of  the 
court  is  not  directed  thereto.  Page  v.  Finley, 
8  Or.  46;  Hurst  v.  Bumslde,  12  Or.  520,  8 
Pac.  888;  State  v.  Donahue,.  75  Or.  409,  144 
Pac.  755,  147  Pac.  548,  6  A.  L.  R,  1121. 

[4]  The  remaining  assignments  of  error 
challenge  the  action  of  the  court  in  refusing 
certain  requested  instructions.  The  first  of 
these  reads  as  follows: 

"Gentlemen  of  the  jury,  if,  from  ail  of  the 
testimony  in  this  case,  there  is  a  reasonable 
doubt  in  your  minds  as  to  whether  Bert  W. 
H.  McNease  was  killed  by  Charles  Jones,  one 
of  the  witnesses  in  this  case,  or  was  klUed  by 
the  defendant,  the  defendant  would  be  enti- 
tled to  the  benefit  of  the  said  reasonable  doubt, 
and  it  would  be  your  duty  to  return  a  verdict 
of  not  guilty*" 
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So  far  as  tills  regnested  charge  Inyolves  a 
statement  of  the  law,  it  is  directed  solely  to 
the  subject  of  reasonable  doubt,  and  an  exam- 
ination of  the  Instructions  which  were  given 
by  the  court  discloses  that  this  topic  was 
quite  fully  covered  by  the  court  as  follows: 

"Before  you  can  find  the  defendant  guilty 
of  the  crime  charged  in  the  indictment,  or  of 
any  crime  included  therein,  yon  must  find  that 
each  material  allegation  of  the  indictment  and 
every  fact  and  element  necessary  to  constltnte 
said  crime  lias  been  proven  beyond  a  reason- 
able doubt. 

".Upon  BQCfa  allegation,  fact,  or  element,  if  you 
entertain  a  reasonable  doubt,  it  is  your  duty 
to  give  the  benefit  of  such  doubt  to  the  defend- 
ant and  acquit  him. 

"Tou  are  instructed  that  the  benefit  of  any 
reasonable  doubt  as  to  the  cause  or  reason  of 
the  killing  of  the  said  Bert  W.  H.  McNease 
should  be  resolved  in  the  defendant's  favor. 
No  man  should  be  convicted. of  a  crime  upon 
mere  suspicion  or  because  he  may  have  had  an 
opportunity  to  commit  the  crime  or  simply  be- 
cause he  has  been  accused  by  a  grand  jury." 


From  the  foregoing  quotations,  it  Is  mani- 
fest that  the  court  fully  covered  the  subject 
of  reasonable  doubt,  and  the  defendant  was 
not  entitled  to  any  farther  instructions  upon 
that  point. 

Defendant's  requested  instructions  number- 
ed 6  and  8  are  in  the  same  class  with  the  one 
which  we  have  just  discussed,  and  need  not  be 
further  considered. 

[5]  Defendant's  requested  instmctloD  num- 
bered 7  relates  to  the  good  character  of  the 
defendant,  and  contains  the  following  lan- 
guage: 

"Evidence  of  good  character  is  always  an  im- 
portant matter  for  the  consideration  of  the  jury 
in  a  case  of  this  kind.  This  is  particularly  so 
in  a  case  involving  the  consideration  of  a  rea- 
sonable doubt.  *  *  *  If  there  should  be, 
from  all  the  testimony  in  this  case,  an  absence 
of  an  inducing  cause  or  motive  on  the  part 
of  the  defendant  to  commit  the  crime  diarged 
in  the  indictment,  and  a  doubt  as  to  who  caused 
the  death  of  the  said  Bert  W.  H.  McNease,  this 
fact  would  afford  a  presumption  of  the  inno- 
cence of  the  defendant." 


The  foregoing  quotation  assumes  that  there 
was  evidence  introduced  regarding  the  char- 
acter of  the  defendant,  but  the  transcript  of 
the  testimony  does  not  contain  a  particle  of 
such  evidence,  and  the  request  was  properly 
refused. 

The  remaining  requests,  so  far  as  they 
declare  the  law,  were  fully  covered  by  the 
charge  which  was  given  by  the  court. 

Finding  no  error  in  the  record,-  the  Judg- 
ment is  afllrmed. 


BEOWN,  J.,  not  sitting. 


;  Or.  136) 


LA  FOLLET  V.  JONES. 


(Supreme  Court  of  Oregon.    Nov.  23,  1920.) 

1.  Evidence  «s»258 (2)— Agency  heid  suffioient- 
ly  shown  to  admit  conversation  with  prinoipol. 

In  an  action  for  the  possession  of  sheep 
owned  by  a  third  person,  evidence  held  to  es- 
tablish paintifTs  agency  for  such  person  suf- 
ficiently to  justify  admission  of  a  conversa- 
tion between  defendant  and  the  third  person. 

2.  Appeal  and  error  «=»  1 068  (2)— Error  In  In- 
struction held  cured  by  virdict  for  defendant 
on  separata  Independent  Issue. 

In  action  for  possession  of  sheep,  any  er- 
ror in  an  instruction  as  to  plaintiff's  former 
right  of  possession  as  between  him  and  the 
owner,  a  third  party,  was  immaterial,  where 
the  verdict  showed  that  the  jury  did  not  find 
against  plaintiff  as  having  no  special  property 
or  ownership,  but  found  in  favor  of  defendant 
on  his  affirmative  answer  that  he  took  up  the 
sheep  for  trespassing  and  cared  for  theqt. 

Department  2. 

Appeal  from  Circuit  Court,  Marlon  County; 
Percy  R.  Kelly,  Judge. 

Action  by  O.  M.  La  Follet  against  S.  W. 
Jones.  Judgment  for  defendant,  and  plain- 
tiff appeals.    AflSimed. 

This  is  an  action  for  the  possession  of.  61 
sheep  and  damages  for  the  taldng  and  deten- 
tion of  the  same.  The  cause  was  tried  by  the 
court  and  a  jury,  and  a  verdict  rendered  in 
favor  of  defendant.  Plaintiff  appeals  from 
the  reeuitlng  Judgment  The  complaint 
Is  in  the  nsiwl  form.  Tb»  defendant  in  his 
answer  pleaded  In  snbatance: 

That  plaintilTg  and  defendant's  farms  are 
adjoining  each  other,  with  a  partition  fence  be- 
tween them;  that  plaintiff  and  defendant 
agreed  that  each  should  keep  his  stock  on  his 
own  premises;  and  that,  if  the  stock  of  either 
crossed  onto  the  premises  of  the  other,  the 
owner  of  the  premises  should  take  up  and  con- 
fine such  stock  and  hold  the  same  until  the 
charges  therefor  were  paid.  "That  thereafter, 
and  in  violation  of  the  terms  of  said  agreement, 
the  plaintiff  continued  to  permit  his  stock  to 
trespass  on  the  said  lands  of  the  defendant, 
thereby  injuring  and  destroying  crops  growing 
on  said  premises,  by  reason  whereof  the  de- 
fendant sustained  damage,  and  that  on  or  about 
the  12th  day  of  August,  1918,  the  sheep  men- 
tioned in  plaintiff's  amended  complaint  bad 
crossed  through  said  partition  fence  from  plain- 
tiff's premises,  and  were  trespassing  on  the  de- 
fendant's said  premises,  and  causing  damage  aa 
aforesaid,  and  thereupon,  and  in  pursuance  to 
the  terms  of  the  agreement  between  the  plain- 
tiff and  the  defendant,  the  defendant  took  up 
and  confined  said  sheep  until  the  same  were 
taken  from  the  defendant  by  the  sheriff  of 
Marion  county,  Oregon,  and  delivered  to  plain- 
tiff after  the  institution  of  this  action."  That 
defendant  and  the  owner  of  the  sheep,  F.  B. 
Decker,  acting  for  himself  and  plaintiff,  agreed 
upon  the  sum  to  be  paid  to  release  the  sheep, 
but  that  the  same  had  not  been  paid. 
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Tlie  reply  put  In  Issae  the  afflrmatlTe  mat- 
ter of  the  answer,  except  as  to  the  owner- 
ship of  the  adjoining  premisea 

Thomas  Brown,  of  Salem  (Carson  &  Brown 
and  John  Bayne,  all  of  Salem,  on  the  brief), 
for  appellant 

John  H.  McNary  and  Roy  Shields,  both  of 
Salem  (Smith  &  Shields,  of  Sal^n,  on  the 
brief),  for  respondent. 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  Plaintiff  assigns: 

(1)  That  the  court  erred  In  permitting  the 
defendant,  upon  his  direct  examination  OTer 
the  Objection  of  the  plaintiff,  to  relate  a 
conversation  he  had  with  one  F.  B.  Decker, 
bnt  not  made  in  the  presence  and  hearing  of 
the  plaintiff,  abont  the  property  in  controver- 
sy, and  in  permitting  him  to  answer  the  fol- 
lowing questions: 

''Q.  (Mr.  Shields,  continuing:)  Jast  relate 
the  conversation,  Mr.  Jones.  A.  Well,  when  1 
30t  back  to  the  auto,  I  says  to  Decker,  "When 
are  you  going  to  get  the  sheep?'  "Why,'  he 
says.  In  three  or  four  days  I  will  be  after  the 
sheep  or  send  a  man.'  That  was  about  30  days 
I  had  had  them  up  then;  that  is,  in  the  pas- 
ture; and  he  says,  'What  are  the  charges  Y' 
-Why,'  I  says,  'about  $25  for  the  time;'  and 
the  next  I  heard  of— I  didn't  hear  anything 
more —  Q.  (interrupting).  What  did  he  say 
about  paying  for—  A.  Why,  he  said,  'All  right;' 
he  said  he  would  come  and  get  the  sheep  is 
what  he  said,  exactly."  . 

It  is  contended  by  plaintiff's  connsel  that 
there  was  no  competent  proof  of  the  agency 
of  Decker,  and  that  the  testimony  was  mere 
hearsay.  It  ai^tears  from  the  bill  of  excep- 
tions that  Mr.  Decker  was  the  real  owner  of 
the  sheep,  and  by  a  written  contract,  in  evi- 
dence, leased  them  to  plaintiff  on  the  shares. 
After  the  sheep  had  trespassed  upon  defend- 
ant's land,  at  defendant's  solicitation,  plaintiff 
came  and  examined  defendant's  field  of  grain 
to  see  what  damage  the  sheep  had  done,  after 
which  plaintiff  said  to  defendant,  "Those  are 
Mr.  Decker's  sheep."  At  another  time,  when 
La  Follet,  Jones,  and  Decker  were  present, 
aa  plaintiff  testified,  Mr.  Jones  In  a  conversa- 
tion stated  to  La  Follet  that  "They  are 
Decker's  sheep."  Plaintiff  stated,  "Mr.  Deck- 
er is  right  here  to  speak  for  himself."  Mr. 
Decker  stated  that  "Mr.  La  Follet  has  charge 
of  the  sheep."  This  would  plainly  show  that 
Decker  had  authority  to  treat  with  defendant 
and  i^egotiate  a  settlement  of  the  affair.  It 
was  at  plaintilTs  instigation  that  defendant 
went  to  the  owner  in  regard  to  the  matter, 
and  La  Follet  has  no  reason  to  complain  be- 
caase  Jones  testified  regarding  thereto.  The 
proof  of  the  authority  of  Decker  to  act  In  the 
matter  was  not  wanting.  It  Is  clear  that  the 
Jary  did  not  base  their  verdict  upon  tiie 


agreement  betweoi  Jones  and  Dedcer,  for 
the  court  charged  them  that,  if  that  agree- 
ment had  been  proven,  the  value  of  Jones' 
special  property  would  thereby  be  limited  to 
1^.  Twice  this  amount  was  found  for  de- 
fendant by  the  verdict.  There  was  no  error 
in  admitting  the  testimony  objected  to. 

[2]  Plaintiff  complains  that  the  court  erred 
in  giving  the  fcdlowing  instroctions  to  the 
jury: 

"The  plaintiff's  position  is  that  he  was  the 
bailee  of  Mr.  Decker,  and  as  such  bailee,  under 
and  by  virtne  of  the  terms  of  the  written  con- 
tract  which  has  been  entered  into,  was  en- 
titled to  the  possession  and  was  the  owner  of 
the  special  property  in  the  sheep  in  question, 
and  under  this  character  of  an  agreement  which 
has  been  introduced  in  evidence,  in  the  first 
sense  the  plaintiff  would  be  the  bailee  and  en- 
titled to  the  possession.  There  is  a  provision 
in  there  that  the  plaintiff  should  properly  fence, 
to  protect  the  sheep  in  question,  and,  failing 
to  do  this,  upon  demand  the  right  of  possession 
would  pass  to  Mr.  Decker.  Whether  or  not 
there  was  a  demand,  and  whether  or  not  there 
was  a  failure,  are  questions  of  fact." 

The  Jury  found  for  the  defendant: 

"That  the  defendant  is  the  owner  of  special 
property  in  and  entitled  to  possession  of  the 
personal  property  described  in  the  complaint, 
which  special  property  consists  of  the  right  to 
the  possession  thereof  until  the  payment  of 
the  reasonable  expenses  and  charges  of  taking 
up  and  caring  for  said  property,  the  value  of 
which  special  property  we  assess  at  $50." 

Whatever  may  be  the  technical  construc- 
tion or  ^ect  of  the  instruction  excited  to, 
it  is  plain  from  the  verdict  that  the  jury  did 
not  find  against  the  plaintiff,  for  the  reason 
that  he  had  no  special  property  or  ownersh^ 
in  the  sheep,  nor  because  Decker  was  the 
real  owner  of  the  sheep.  The  matter  of 
Decker's  being  the  lessor  of  the  sheep  was 
proven  by  plaintiff.  The  jury  found  in  favor 
of  the  defendant  upon  his  affirmative  answer 
as  to  taking  up  and  caring  for  the  trespassing 
sheep. 

Whatever  the  status  of  the  ownerdkip  of 
the  sheep  was,  as  between  La  Follet  and 
Decker,  the  verdict  of  the  jury  has  rendered 
that  question  Immaterial.  The  case  did  not 
turn  on  that  Issue.  It  has  passed  beyond 
that  point.  Therefore  the  instruction  could 
not  have  prejudiced  plaintiff. 

We  have  examined  the  charge  to  the  jury 
at  length,  and  the  Issues  seem  to  have  been 
fairly  and  plainly  sobmltted  to  them.  There 
was  no  reversible  error  In  g^iving  the  Instruo- 
tlon  complained  of. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

McBRIDB,  C.  J.,  and  JOHNS  and  BROWN, 
JJ.,  concur. 
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CRIM  V.  THOMPSON.* 


(Supreme  CJonrt  of  Oregon.    Not.  23,  1920.) 

1.  Ouietlna  title  <s=»7(l)--''CloHd  oa  tlUe"  da. 
fined. 

A  "dond  upon  title"  may  be  defined  sub- 
■tantiaUy  as  an  estate  in  or  incumbrance  upon 
real  property  which  is  apparently  valid  but 
in  fact  without  foundation  (citing  Words  and 
Phrases,  First  Series,  C!loud  on  Title). 

2.  Qaleting  title  «=37(4)— Valid  Judgment  and 
•ale  thereunder  not  a  cloud  on  title. 

Where  defendant,  who  was  acting  as  attor* 
ney  for  plaintiff  in  former  litigation  when  a 
judgment  was  rendered  against  her,  subse- 
quently purchased  land  sold  under  execution  is- 
sued on  such  judgment,  such. facts  did  not  con- 
stitute a  cloud  on  title  in  absence  of  any  show- 
ing of  inTSlidity  in  the  judgment. 

3.  Judgment  «=»250— Decree  awarding  defend- 
ant attorney  a  Hen  held  Inconsistent  with 
pialntlff'a  allegations  of  advanoes  to  defend* 
ant. 

Where  a  complaint  alleged  that  defendant, 
while  formeriy  acting  as  plaintiff's  attorney 
and  having  in  his  possession  money  belonging 
to  plaintiff  applicable  to  the  satisfaction  of  a 
judgment  rendered  against  her,  permitted  the 
judgment  to  remain  and  caused  or  connived  at 
issuance  of  execution  thereon  against  her  land 
which  he  purchased  at  the  execution  sale,  a 
decree  treating  the  sheriff's  deed  as  a  cloud 
on  her  title,  but  awarding  the  defendant  a  lien, 
was  inconsistent  with  the  averments  of  the 
complaint  that  defendant  had  possession  of 
plaintiff's  moneys  sufficient  and  applicable  to 
discharge  of  the  judgment. 

4.  Evidence  ®=>89— Presamptlon  that  clerk  Is- 
suing execBtlon  performed  duty  held  not  ovsr> 
eomo  by  testimony. 

The  presumption  that  a  clerk  issuing  an 
execution  did  so  regularly  at  request  of  plain- 
tiff, and  not  defendant's  counsel,  held  not  over- 
come by  such  clerk's  testimony  a  few  years 
afterwards  that  the  best  of  her  recollection 
was  that  she  issued  it  at  request  of  defend- 
ant's counseL 

5.  Attorney  and  client  «=3il7--Evld«noe  held 
not  to  show  conversion  of  client's  funds. 

Evidence  AeM  insnfflcient  to  show  that  aa 
attorney  supplied  with  funds  applicable  to  a 
judgment  converted  them  to  other  uses. 

6.  Attorney  and  client  «» 125— Attorney  may 
purchase  land  sold  under  Judgment  against 
his  dlent  after  relation  terminated. 

Where  suit  against  client  was  brought  in 
1914  and  judgment  against  her  was  enrolled 
the  same  year,  the  entry  of  which  ended  the 
relations  between  her  and  her  counsel,  he 
claiming  compensation  unpaid,  a  purchase  by 
him  under  execution  sale  under  such  judgment 
in  1917  was  not  fraudulent 

Department  1. 

Appeal    from    Circuit   Gonrt,    Cilackamas 
County ;  J.  U.  (Campbell,  Judge. 


Suit  by  Jensle  B.  Chrim  against  A.  6. 
Ttiompson.  From  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed  and  dismissed. 

The  complaint  cbarges  tbat  during  the 
years  1912,  1913,  and  1914  the  plaintiff  em- 
ployed the  defendant  as  a  practicing  attor- 
ney to  attend  to  legal  business  for  her  and 
especially  look  after  and  protect  her  inter- 
ests in  her  suit  for  divorce  against  her  then 
husband,  pending  In  Multnomah  county,  and 
for  the  ejectment  of  him  from  her  real  prop- 
erty in  CJlackamas  county.  This  la  admitted 
by  the  answer.  The  plaintiff  further  states, 
substantially,  that  afterwards  the  defendant 
frequently  called  upon  the  plaintiff  to  ad- 
vance what  he  claimed  to  be  necessary  costs 
and  expenses  of  said  litigation,  In  pursuance 
of  which  she  paid  him,  '"besides  other  sums, 
the  amounts  of  which  are  too  numerous  to 
mention  and  the  items  of  which  this  plain- 
tiff Is  unable  now  to  determine  with  any 
degree  of  certainty  or  at  all,"  designated 
amounts  of  money  which  she  sets  out  in  her 
complaint.  The  answer  admits  the  defend- 
ant received  all  of  these  amounts  so  stated, 
with  the  exception  that  on  February  24, 
1913,  the  plaintiff  paid  the  defendant  $11 
only,  instead  of  $15  as  charged  in  the  com- 
plaint. 

The  platntlff  states  that  as  a  result  of  the 
C3ackamas  county  ejectment  case  a  Judgment 
was  rendered  against  her  in  this  court  for 
costs  in  the  sum  of  $57,  and  additional  costs 
in  the  circuit  court  of  $13.50,  totaling  a  Judg- 
ment against  her  and  In  favor  of  her  former 
husband  |n  the  sum  of  $70.50.  This  is  also 
adimitted  and  established  by  the  record.  The 
following  allegation  then  appears: 

"That  said  defendant  was  furnished  with  am- 
ple and  sufficient  funds  with. which  to  pay  all 
sums  of  costs,  expenses  and  fees  properly 
chargeable  against  this  plaintiff,  and  this  plain- 
tiff was  assured  by  defendant  that  be  had  fally 
paid  all  such  costs,  charges  and  fees  so  due 
and  chargeable  against  .this  plaintiff." 

This  Quoted   averment  Is   denied   by   the 
answer.    The  complaint  further  charges  tbat 
the  defendant  afterwards  secretly  and  fraud- 
ulently Induced  the  owner  of  the  Jndgnaent 
against  her  to  issue  a  pretended  execution 
against  the  real  property  of  the  plalntifr, 
described  in  the  complaint,  and  in  July,  1916, 
caused  the  sheriff  of  CHackamas  county    to 
levy  upon  the  premises,  without  any  direc- 
tions to  that  officer  concerning  plaintiff's  per- 
sonal property;  on  August  26,  1917,  exposed 
the  same  for  sale  and  bought  in  the  property 
for  50  cents,  and  no  more.  In  excess  of   the 
amount  then  due  on  the  Judgment,  pordiacH 
ing  It  in  his  own  name;    on  September   IS, 
1917,  secured  from  the  court  a  pretended 
order  confirming  the  sale,  and  aftenvards 
clandestinely  and  without  the  knowledge  of 
or  notice  to  the  plaintiff  obtained  from   tlte 
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jherlff  a  deed  to  the  property,  whicb  be  filed 
and  recorded,  the  property  being  of  the  Tal- 
ae  of  $3,000.  It  is  Mid  that  the  plaintiff 
had  Bo  notice  of  the  entry  of  the  Judgment 
for  costs,  of  the  fraud  of  defendant  in  not 
applying  the  fnnda  advanced  to  him  upon 
the  costs  of  the  litigation,  or  of  any  of  the 
proceedings  connected  with  the  said  sale, 
until  shortly  after  the  pretended  deed  was 
filed  for  record.    She  claims  that  the  deed 


is  made  npon  the  validity  of  the  Judgment 
upon  which  the  execntlon  was  Issued.  It 
was  a  valid,  substantial  claim  upon  the 
realty  of  the  plaintiff.  The  execntlon  was 
fair  upon  its  face,  constitnting  authority  to 
the  sheriff  to  sell  the  land  for  want  of  per- 
sonal property,  as  he  certifies  in  his  return. 
As  the  sale  was  confirmed  without  objection 
and  it  did  not  appear  that  when  the  cause 
came  on  for  confirmation  of  sale  there  was 


constitutes  a  cloud  upon  her  title,  and  prays  |  or  could  have  iDeen  an  objection  to  the'  .regu- 


for  an  order  annuIUng  the  same  and  for  such 
other  and  further  relief  as  may  be  agree- 
able to  equity. 

These  allegations  of  the  complaint  are 
denied  by  the  answer  except  as  stated  there- 
in. As  mentioned  above,  the  defendant  ad- 
mits receiving  the  moneys  noted  in  the  com- 
plaint, except  $11  instead  of  $15  in  one 
pajrment,  and  sajrs  that  those  are  ail  Qf  the 
sums  of  money  paid  by  the  plaintiff  to  him 
during  tbe  whole  litigation ;  that  they  were 
applied  upon  the  expenses  thereof,  taxes  on 
the  land  mentioned  in  the  complaint,  and 
attorney's  fees,  as  requested  by  the  plain- 
tiff; and  that  he  folly  protected  the  plaln- 
tifTs  interests  in  all  of  the  litigation  brought 
by  him  on  her  t)diaLf,  without  being  paid  for 
the  years  of  service  rendered,  except  $29.98, 
which  he  says  was  applied  by  him  on  attor- 
ney's fees,  "to  cover  defendant's  personal 
expenses  'In  making  numerous  trips  to  Ore- 
gon City,  two  trips  to  Oregon  Homes,  two 
trips  to  Salem,  Dr.,  and  other  Incidental  ex- 
poises,  all  in  connectl<m  with  the  plaintifTs 
said  business."  This,  in  turn,  was  denied  by 
the  reply. 

Under  these  pleadlnga  the  circuit  court 
arrlTed  at  the  conclusion  of  law  that  the 
defendants  should  Iiave  purchased  the  prop- 
erty in  the  name  of  the  plaintiff  and  should 
bare  procured  the  deed  in  her  name,  and, 
bavlng  failed  to  do  so,  a  trust  resulted  In 
favor  of  the  plaintiff  against  the  defendant 
entitling  the  former  to  a  decree  establishing 
tbe  same  and  requiring  a  conveyanee  from 
the  defendant  to  her;  and  that  the  defend- 
ant Is  entitled  to  an  equitable  lien  on  said 
de«;cribed  property  for  the  amount  of  rooniy 
paid  by  him  to  the  sheriff  at  said  sale,  to 
vrit,  $123.  A  decree  was  entered  accordingly, 
tc^ether  with  costs  In  favor  of  the  plaintiff. 
Tbe  defendant  appeals. 

T.  A.  Hayes,  of  Portland,  and  A.  O.  Thomp- 
son, of  Myrtle  Point,  for  appellant 

C.  r>.  Latourette,  of  Oregon  City,  and  John 
Ditditnim,  of  Portland  (D.  C.  Latourette  and 
Barl  C  Latourette,  both  of  Oregon  City, 
on  tbe  brief),  for  respondent 

BUBNSXT,  3-.  (after  sUting  the  facts  as 
above).  [1, 2]  A  "cloud  upon  title"  may  t>e 
defined  snbstantlally  as  an  estate  in  or  in- 
cumbrance upon  real  property  whicb  is  ap- 
parently valid  but  in  fact  without  founda- 
tion. 2  Words  &  Phrases,  1283.  No  attack 
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larity  of  sale,  the  deed  followed  as  a  matter 
of  course,  and  is  not  void.  It  rests  upon  a 
regular  Judgment,  execution,  and  sale.  It 
can  be  disturbed  only  as  between  the  parties, 
and  then  only  because  of  some  trust  relation 
existing  at  tbe  time  of  the  sale  or  some  fraud 
vitiating  the  transaction.  Strictly  speaking, 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  suit  to  remove  a 
cloud,  for  it  does  not  appear  that  the  Judg- 
ment, tbe  foundation  of  the  alleged  cloud, 
was  in  any  way  invalid. 

13]  The  moat  that  can  be  derived  from  the 
complaint  is  that  It  charges  tbe  defendant 
with  having  in  his  possession  money  belong- 
ing to  tbe  plaintiff  applicable  to  the  satis- 
faction of  the  Judgment,  and  that,  being  so 
equipped  with  her  funds,  he  embezzled  the  • 
same,  was  recreant  to  bis  trust,  and  bought 
the  land  in  bis  own  name,  when  be  should 
have  satisfied  the  Judgment  without  tbe  ne- 
cessity of  a  sale.  Stripped  of  all  technical- 
ties  about  tbe  relation  of  attorney  and  cli- 
ent, this  is  tbe  charge,  in  effect,  against  the 
defendant  The  circuit  court  seems  to  have 
placed  its  decision  upon  the  relation  of  at- 
torney and  client  which  once  existed  between 
the  parties  to  tills  suit  Jt  is  apparent  that 
the  trial  Judge  gave  no  credence  to  the  aver- 
ment that  the  defendant  had  received  other 
sums  of  money  in  addition  to  those  specified 
In  the  complaint  for  be  allowed  tbe  defend- 
ant an  equitable  lien  upon  tbe  premises  for 
the  amount  which  be  paid  at  the  sale.  This 
is  inconsistent  with  the  averments  of  the 
complaint;  for  if,  as  that  document  states, 
the  defendant  was  furnished  with  ample  and 
sufladent  funds  to  pay  this  judgment,  and  did 
not  pay  it  he  was  not  entitled  to  any  lien 
upon  the  premises  for  what  he  did  pay.  In 
equity,  as  well  as  at  law,  the  object  of  plead- 
ing is  to  notify  the  defendant  of  the  cause 
of  suit  the  plaintiff  has  against  him,  so 
that  he  may  be  advised  in  time  to  prepare 
his  defense;  and  the  decree  must  substan- 
tially follow  the  pleadings.  Ooughanour  v. 
Hutchinson,  41  Or.  419,  69  Pac.  68;  Union 
Street  Ry.  C!o.  v.  First  National  Bank,  42 
Or.  606,  72  Pac.  686,  73  Paa  341. 

It  appears  In  evidence  that  tbe  plaintiff 
here  had  commenced  a  divorce  case  in  Mult- 
nomab  county,  which  was  finally  decided  In 
this  court  against  her,  July  29,  1913,  and  in 
which  the  defendant  acted  as  her  attorney. 
During  the  trial  of  that  case  it  was  elicited 
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that  tbe  plaintiff  and  her  husband  had  con- 
tracted to  bny  some  land  from  one  Smalley 
and  to  take  title  In  the  name  of  both  hus- 
banO  and  wife.  Whether  by  the  entirety,  or 
as  tenants  in  common,  does  not  appear.  On 
the  trial  of  the  Multnomah  county  divorce 
case  the  defendant  there  disclaimed  any  in- 
terest In  the  contract  and  stated  In  substance 
that  he  had  abandoned  it  After  the  deci- 
sion of  that  case  in  her  favor  In  the  drcait 
court,  the  plaintiff  here  took  np  the  matter 
through  the  defendant  as  her  attorney,  with 
Smalley,  who  agreed  to  give  a  Joint  deed,  as 
the  contract  called  for,  to  whoever  paid  him 
the  money.  The  plaintiff  here  paid  the  bal- 
ance due  upon  the  contract  and  took  the 
deed,  as  stated.  At  her  request  the  defend- 
ant then  instituted  in  Clackamas  county, 
where  the  land  is  situated,  an  action  in  eject- 
ment against  Mr.  Crlm,  to  recover  posses- 
sion of  tlie  property.  She  succeeded  in  .ob- 
taining a  Judgment  against  him  in  the  cir- 
cuit court  for  that  purpose.  In  pursuance 
of  that  Judgment  the  defendant  here  caused 
an  execution  to  be  issued,  placing  her  in 
possession,  and  by  authority  thereof  she  was 
actually  Installed  upon  the  property.  This 
ejectment  case  was  tried  in  the  circuit  court 
March  6  and  6, 1913.  It  was  reversed  in  the 
Supreme  Court  March  24,  1914,  and  a  man- 
date was  issued  April  23,  1B14,  and  filed  in 
the  circuit  court  of  Clackamas  county  June  2. 

Afterwards,  as  it  appears  from  the  testi- 
mony, the  plaintiff  employed  other  counsel 
and  began  a  second  suit  for  divorce,  in  Clack- 
amas county.  She  prevailed  in  the  circuit 
court  and  the  case  was  affirmed  in  this  court 
We  thus  have  two  divorce  cases,  that  brought 
In  Multnomah  county,  which  the  plaintiff 
lost  on  appeal  in  this  court  after  having 
gained  It  in  the  circuit  court.  The  third  in 
point  of  time,  of  the  three  cases,  was  the 
divorce  suit  In  Clackamas  county,  in  which 
the  plaintiff  here  was  finally  successful; 
and  the  second,  being  the  ejectment  case, 
resulted  in  a  Judgment  against  her,  upon 
whidi  the  sale  in  question  was  founded. 

The  charge  in  respect  to  the  execution  is 
to  the  effect  that  the  defendant,  disregard- 
ing his  duty  to  the  plaintiff  as  her  attorney, 
secretly  and  fraudulently  Induced  the  owner 
of  the  Judgment  in  the  ejectment  case  to 
issue  execution.  That  document  recited  on 
Its  face  that,  after  the  rendition  of  the  Judg- 
ment in  favor  of  Crlm,  he  assigned  it  to  his 
attorneys,  Kimball  and  Rlngo.  Both  of  these 
gentlemen  testify  plainly  and  unequivocally 
that  they  issued  the  execution  on  their  own 
account,  without  consulting  the  defendant 
It  seems  that  there  were  two  executions  Is- 
sned  upon  this  Judgment,  the  first  on  July 
27,  1916,  which  was  returned  July  18,  1917, 
unsatisfied  for  want  of  bidders  at  the  sale. 
On  this  latter  date  the  execution  was  issued 
upon  which  the  sale  took  place.  The  de- 
fendant testifies  that  he  made  no  requests 
of  any  one  for  tbe  execution  and  did  not 


'  know  that  It  had  been  issued  nntU  about 
five  days  before  the  sale.  The  only  evidence 
to  the  contrary  of  this  appears  in  the  plain- 
tiff's rebuttal  coming  from  Miss  Iva  M.  Har- 
rington, who  was  county  clerk  of  Clackamas 
county  at  the .  time  the  last  execution  was 
Issued.  Called  upon  to  testify  about  that 
she  said: 

"The  best  my  memory  serves  me,  it  was  is- 
saed  at  the  request  of  Mr.  Thompson,  asking 
me  to  make  an  exact  copy  of  the  other  execu- 
tion that  was  returned  the  same  day.    •    •    * 

"Q.  What  is  it  in  particular  that  recalls  this 
incident  to  your  mind?  A.  I  remember  just 
where  Mr.  Thompson  stood,  and  it  was —  What 
makes  me  remember  It,  how  I  happen  to  recall 
it  it  seemed  like  a  peculiar  drcmnstance  to 
me.  I  can't  remember  what  I  said  to  him 
at  the  time,  but  anyway  I  asked  him  some 
qnestion,  and  the  way  he  aniwered  me  made 
me  remember  what  the  drcunstances  were." 

She  does  not  recall  what  was  done  after 
she  had  finished  writing  out  tbe  execution 
on  her  typewriter.  She  does  not  remember 
whether  she  gave  the  writ  to  Out  attorney 
who  asked  for  it  or  took  it  to  the  sheriff's 
office.  Nor  does  she  recollect  whether  or  not 
she  issued  another  execution  in  the  case  be- 
sides the  two  mentioned.  Quoting  from  her 
memory  of  the  record,  she  says  that  It  shows 
that  the  execution  of  July  27,  1916,  was  is- 
sued at  the  request  of  either  Kimball  or 
Rlngo,  but  the  record  does  not  show  that 
the  last  execution  was  Issued  at  the  request 
of  Thompson.  In  answer  to  this  rebuttal 
testimony,  the  defendant  testified,  denying 
flatly  that  he  had  anything  to  do  with,  or 
asked  the  county  derk  to  issue,  the  last  exe- 
cution in  the  case,  upon  which  the  sale  was 
made.  He  says  that  the  only  execution  he 
had  nnytlilng  to  do  wlCB  in  the  ejectment 
case  was  the  one  which  he  caused  tp  be  is- 
sued to  put  the  plaintiff  here  In  possession  of 
the  premises;  and  he  says,  in  respect  to 
that,  that  Iflss  Harrington  was  then  a  d^>- 
uty  in  tbe  county  clerk's  office,  was  tbe 
only  one  there  with  whom  he  was  acquaint- 
ed, and  that  he  talked  to  her  about  that  exe- 
cution. She  does  not  deny  that  he  talked  to 
her  about  the  possessory  execution.  Apropos 
of  this  phase  of  the  testimony,  we  find  In  sec- 
tion 213,  Or.  L.,  that— 

"The  party  in  whose  favor  a  Jadgment  is  gvw- 
en,  which  requires  the  payment  of-  money,  tbe 
delivery  of  real  or  personal  property,  or  either 
of  them,  may  at  any  time  after  the  entry 
thereof  have  a  writ  of  execution  issned  for  its 
enforcement,  as  provided  in  this  chapter." 

[4]  Under  this  statute  the  county  clerk 
would  not  have  authority  to  issue  a  writ  of 
execution  on  the  request  of  any  one  but  tbe 
party  In  whose  favor  the  Judgment  Is  given, 
or  probably  his  assignee.  That  <^cer  would 
have  no  right  to  Issue  execution  at  the  lie- 
hest  of  any  other  party  to  the  suit  We 
must  presume  that  the  officer  did  her  duty 
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regularly,  wblcb  would  be  in  contradiction 
of  what  she  here  says,  to  wit,  that  she  Is- 
sued the  execution  on  the  order  of  some  one 
who  had  no  authority  for  that  purpose.  We 
hare,  tlten,  the  testimony  of  both  Kimball 
and  Rlnjto,  the  attorneys  tor  Crlm  and  as- 
signees of  the  Judgment,  together  with  that 
of  the  defendant  himself,  that  the  latter  had 
nothing  whatever  to  do  with,  or  knowledge 
of.  the  issuance  of  the  execution,  which  is 
mforced  by  the  presumption  that  the  clerk 
did  her  duty  regularly  and  issued  the  execu- 
tion at  the  request  of  Kimball  or  Ringo,  who 
were  attorneys  for  the  preTalling  party.  Op- 
posed to  this  Is  tBe  testimony  of  Miss  Har- 
rington, who  simply  says  that,  "the  best  her 
memory  serves  her,"  the  defendant  requested 
the  Issuance  of  the  writ.  Under  these  dr- 
cnmstancea,  the  preponderance  of  the  evi- 
dence is  clearly  against  the  allegations  of 
the  complaint  to  the  effect  that  the  defend- 
ant procured  the  execution  to  be  issued.  It 
Is  far  more  likely  that  Miss  Harrington  has 
confused  the  last  execution  with  the  one  is- 
sued for  the  possession  of  the  property.  It 
would  be  the  natural  course  of  events  for 
the  d^endant,  as  attorney  for  Mrs.  Crim, 
having  gained  the  ejectment  case  in  the  cir- 
cuit court,  to  cause  the  execution  for  the 
possession  to  be  issued.  We  find,  therefore, 
that  the  defendant  did  not  cause  the  Issuance 
of  the  eceention  now  In  question. 

We  come  next  to  the  heart  of  the  charge, 
viz.,  that  the  defendant  had  money  in  his 
bands  belonging  to  the  plaintiff  sufficient  to 
pay  the  Judgment     The  testimony  of  the 
plaint&f  is  characterized  by  contradictions 
of  her  own  statement  and  of  the  record  of 
the  proceedings  in  the  cases  mentioned,  and 
by  lapses  of  memory  which  discredit  her  as 
a  witness.    It  appears  In  evidence  that  she 
had  caused  the  arrest  of  her  husband  in 
Multnomah  county   for   nonsupport  of  her- 
self and  their  children.     Being  dissatisfied 
with  the  efforts  of  the  district  attorney  to 
prosecute  the  case,  she  called  the  defendant 
Into  the  case.    After  repeated  arguments  on 
demurrer  the  drcnlt  court  finally  held  that 
the  complaint  was  bad  and  the  case  was  dis- 
missed.   Both  she  and  the  defendant  agree 
that  all  dalms  which  he  had  against  her  for 
fees  or  costs  in  that  matter  were  settled 
about  the  time  she  began  her  suit  for  di- 
vorce In  Mnltnomata  county.    She  says  that 
Thompson  brought  the  ejectment  case  for 
her  and  that  she  won  it    She  declares  that 
she  thought  when  she  won  the  ejectment  ac- 
tion  she  was  divorced  then,  and  that  she 
does  not  think  the  ejectment  case  was  ap- 
pealed to  the  Supreme  Court    She  says:  "I 
am  not  sure,  because  since  I  am  sick  I  am  not 
sure  of  anything."    We  are  Informed  by  her 
testimony  that  she  went  to  California  in  the 
spring  of  1917,  and  that  while  there  in  August 
of  tbat  year  she  suffered  a  stroke  of  paralysis 
accompanied  by  a  "loss  of  memory,  loss  of 
flesb,  and  eveiything."     She  says  that  she 


had  not  heard  and  did  not  know  that  she 
had  a  case  in  the  Supreme  Court.  She  de- 
clares that  she  paid  Thompson  something 
nearly  every  week,  beginning  in  1912  and 
ending  In  1913.  Asked  to  tell  what  the  ar^ 
rangement  was,  she  answered: 

"Well,  I  promised  to  pay  him  Just  as  I  could; 
Just  pay  Um  along:  for  the  costa  of  everything. 
.  "Q.  The  coits?  A.  YeB,  sir;  and  I  supposed 
he  would  get  the  fees  from  the  other  side  when 
he  wanted  them.  I  gnesa  that  is  what  I  want 
to  say. 

"Q.  He  said?  A.  No.  That  is  what  I 
say. 

"Q.  What  was  the  a^eement  with  him? 
What  did  he  say  aboat  fees?  A.  Well,  I 
think  that  it  Just  about  what  be  said. 

"Q.  Can  yon  repeat  substantially  the  ar- 
rangement yon  had  with  him?  A.  No,  sir;  but 
I  can  say  I  was  to  pay  the  costs  of  everything. 

"Q.  What  do  you  mean,  the  cosU?  A.  Well, 
what  the  cases  would  cost  for  briefs  and 
things  he  had  to  have." 

In  respect  to  getting  attorney's  fees  from 
her  defendant  husband,  the  defendant  In  this 
suit  testified  that,  when  the  plaintiff  con- 
sulted him  about  commencing  the  first  di- 
vorce suit,  he  told  her  that,  if  she  was  suc- 
cessful In  the  suit,  she  perhaps  would  re- 
cover something  from  Crim  to  meet  her  at- 
torney's fees.  He  said  in  his  testimony  that 
the  decree  of  the  circuit  court  allowed  $75 
for  that  purpose,  but  as  that  decree  was  re- 
versed nothing  was  collected  on  that  account 
The  ejectment  action  was  not  Instltnted  un- 
til after  the  first  divorce  decree  was  entered 
in  the  circuit  court,  and  it  is  not  likely 
tbat  the  defendant  made  any  such  state- 
ment with  reference  to  the  action. 

Asked  to  tell  when  her  payments  to  the 
defendant  started  and  how  long  they  contin- 
ued, the  plaintiff  testified: 

"Well,  I  conld  not  say  exactly.  I  know  I 
went  downtown  every  week— not  every  week, 
but  I  will  say  nearly.  I  went  down  nearly 
every  week  and  paid  him  something.  Some* 
times  he  would  give  me  a  receipt,  and  some* 
times  he  would  not    •    *    • 

"Q.  I  will  ask  yon  first  if  yon  can  approxi- 
mate abont  the  amount  you  paid  daring  the 
year,  or  a  little  over  a  year,  approximately 
how  much  yon  paid  in  an  aggregate  sum?  A. 
Well,  I  don't  hardly  know.  I  think  it  amount- 
ed to  about  $400. 

"Q.  Ton  paid  him  in  cash?  A.  Tes,  sir;  be- 
cause I  have  receipts  for  part  of  it  and  he  did 
not  give  me  receipts  for  all  of  it" 

In  passing,  it  may  be  remarked  tbat  during 
the  trial  of  this  case  the  defmdant  called 
for  the  receipts  he  had  given  her  and  they 
were  not  produced.  She  first  declared  that 
the  way  she  got  the  real  property  was 
through  the  decision  of  the  Supreme  Court 
in  the  second  divorce  case,  and  immediately 
afterwards  she  answered  that  she  got  It  by 
the  ejectment  action.  She  was  asked  wheth- 
er that  action  was  appealed,  and  answered: 
"No,  sir;  I  don't  remember  It" 
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She  admits  getting  a  letter  from  Thompson 
dated  March  26,  1916,  which  is  In  the  record, 
and  having  a  statement  of  her  account  since 
that  date.  The  statement  which  she  admits 
receiving  Is  dated  April  2,  1914,  which  was 
%fter  the  reversal  of  the  ejectment  case  in 
this  court  It  Is  addressed  to  the  plaintiff 
as  a  statement  of  her  account  to  that  date. 
She  is  charged  with  attorney's  fees  in  the 
Multnomah  county  case  of  $75,  and  on  appeal 
of  that  case  to  this  conrt,  $150;  attorney's 
fee  in  the  ejectment  case  in  the  circuit  court, 
$75;  In  this  court,  $250— totaling  $550. 
Then  follows  a  statement  of  Items  paid  out 
by  the  defendant  in  the  two  cases  in  the  cir- 
cuit court  and  in  the  Supreme  Court,  totaling 
$112.65.  The  plaintiff  Is  credited  by  the  items 
of  cash  which  she  paid  to  the  defendant  as 
stated  in  the  complaint,  except  the  Item  of 
$15  which  the  defmdant  claims  was  $11.  The 
total  of  her  payments  Is  $160,  from  which, 
after  deducting  the  $112.86  of  disbursem«its 
already  mentioned,  there  remains  a  balance 
of  $47.35,  which  he  deducts  from  the  charges 
of  attorney's  fees  in  all  of  the  litigation,  leav- 
ing a  balance  of  $502.65  due  him.  The  letter 
of  March  26, 1915,  written  nearly  a  year  after 
the  date  of  the  account,  calls  her  attention 
to  the  statement  which  Iiad  been  prepared 
some  time  before  at  the  plaintiff's  request. 
The  letter  declares: 

"Ion  will  see  by  the  statement  that  I  have 
given  you.  credit  for  all  sums  paid  by  you  to 
me,  including  all  of  the  money  that  I  expend- 
ed on  the  four  cases  as  necessary  expense. 
The  account  shows  that  you  paid  me  $47.35 
more  than  I  expended  and  I  have  given  you 
credit  for  this  amount. 

"I  have  diarged  conservative  fees  tor  the 
work  ddne,  but  if  yon  can  pay  me  or  seenre 
me  for  the  same,  I  am  willing  to  disponnt  the 
bill  to  considerable  extent." 

The  plaintiff  admits  receiving  this  letter 
and  the  account  There  Is  another  copy  of 
an  account  dated  March  14,  1913,  prior  to 
th£~ilnal  disposition  of  any  of  the  litigation, 
which  the  defendant  testifies  be  dellveved  In 
peraoD  to  the  idalntlff.  It  contains  a  state- 
ment of  their  affairs  np  to  that  time  and  cor- 
responds pro  tanto  with  the  more  extended 
statement  of  April  2,  1914.  There  Is  still  a 
third  paper  of  this  kind  Introduced  In  evi- 
dence, which  states  the  account  as  before, 
showing  a  balance  of  $502.65  in  fiivor  of  the 
defendant  This,  he  says,  was  a  copy  of  the 
statement  which  he  sent  her  with  the  letter 
of  March  26,  1916.  He  declares  that  the 
plaintiff  n«ver  made  any  objection  whatever' 
to  any  of  the  accounts.  She  does  not  deny 
his  statement  on  that  subject  and  does  not 
intimate  In  any  manner  whatever  that  she 
made  any  objection,  either  to  his  Chargea  or 
to  the  credits  he  had  given  her  for  money 
which  she  had  paid  to  him. 

[I]  In  such  cases  as  Tranuui  v.  Owens,  IT 
Or.  623,  21  Pac.  665,  Holmes  t.  Page,  19  Or. 
232,  23  Pac.  961,  and  Flelscdiner  v.  Kubll,  20 


Or.  328,  25  Pac.  1086,  It  has  been  held  by  this 
court  that  where  parties  have  had  business 
dealings  with  each  other,  in  which  there  are 
items  of  debit  and  credit,  a  statement  of  the 
same  rendered  by  one  to  the  other  and  re- 
ceived without  objection  by  the  latter  urged 
within  a  reasonable  time  becomes  a  stated 
account  binding  upon  the  parties,  unless  for 
iraud,  error,  or  mistake,  which  must  be  aver- 
red in  the  pleading  of  the  party  seeking  to 
open  the  account  Because  it  is  not  essen- 
tial here,  we  do  not  decide  that  the  statements 
introduced  In  evidence  amounted  to  accounts 
stated ;  but  they  are  valuable  in  evidence  as 
a  statement  made  to  the  plaintiff  and  her  con- 
duct with  reference  thereto,  with  the  deduc- 
tion that  the  defendant's  account  of  the  af- 
fair is  the  more  worthy  of  belief,  ee3>eclally 
where  the  burden  of  proof  rests  upon  the 
plaintiff,  who  affirms  tn  substance  that  the 
defendant  had  more  money  of  hers  Uiaii  the 
$160  with  which  he  credits  her,  and  which. 
barring  the  difference  between  $15  and  $11 
already  mentioned,  is  all  that  she  claims  In 
her  complaint  that  she  ever  paid  him.  These 
statements  were  rendered  to  her,  as  the  evi- 
dence shows,  prior  to  the  time  that  she  suffer- 
ed the  stroke  of  paralysis.  Presumably  and 
apparently  she  was  then  amply  capable  of 
taking  care  of  her  own  affairs,  and  if  he 
credited. her  with  only  $160  when  in  fact  she 
had  paid  him  about  $400,  as  she  now  thinks, 
it  was  her  duty  then  to  call  his  attention  to 
the  error.  As  a  question  of  fact  we  are  im- 
pressed with  the  belief  that  the  preponder- 
ance of  the  evidence  shows  that  the  defend- 
ant's statement  of  their  mcmetary  transac- 
tions is  correct  Speaking  in  detail  about  her 
payments,  he  declares  that  some  of  them  were 
applied  directly  by  her  on  account  of  attor- 
ney's fees,  which  she  does  not  dispute.  Tak- 
en altogether,  her  statement  Is  a  vague,  grop- 
ing narration,  proceeding  from  a  defective 
memory,  sometimes  almost  incoherent  or  at 
least  contradictory.  The  cold  record  comp^ 
the  conclusion  that  her  statement  innocent 
thongh  it  may  be^  Is  not  so  credible  as  that 
of  the  defendant  who  speaks  drcumstantially 
from  the  records  of  his  office.  The  plain  con- 
clusion is  that  the  defendant  must  he  acquit- 
ted of  what  amounts  to  a  charge  of  embeszle- 
ment 

[I]  The  question  then  recurs,  whether  he 
was  qualified  to  bid  at  the  execntlon  sale. 
We  must  bear  in  mind  that  the  mandate  in 
the  ejectment  case  issued'  out  of  this  court 
April  23,  1914,  and  was  filed  In  the  circuit 
conrt  on  June  2  of  that  year.  The  execntlon 
upon  whl4^  tiie  sale  was  made  recites  that  the 
judgment  of  the  circuit  court  on  the  mandate 
of  this  court  was  enrolled  June  15, 1914.  The 
sale  occurred  August  26,  1917,  and  was  con- 
firmed September  18,  1917,  all  more  than 
three  years  after  the  entry  Ot  the  final  judg- 
ment marking  the  absolute  determination  of 
the  litigation  so  tar  as  the  defendant  was  con- 
cerned. The  sherllTs  deed  bears  date  Sq>teD» 
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ber  30,  1918.  In  Newklrk  r.  Btevens,  152  N. 
C.  498,  67  S.  W.  1013,  speaking  to  the  point 
bere  In  question,  it  Is  said: 

"It  mast  be  trae  that  the  relation  of  attor- 
ney and  client  in  a  case  like  this  one  dOes  not 
laat  forever.  It  ends  at  some  time,  and  the 
time  that  the  relation  terminates  in  any  par- 
ticular case  will  depend  upon  the  facts  and  cir- 
cumstances and  the  nature  of  the  employment 
or  retainer.  In  the  absence  of  special  circum- 
stances, 'the  employment  of  an  attorney  con- 
tinues as  long  as  the  snit  or  business  upon 
which  he  is  engaged  is  pending,  and  ordinarily 
comes  to  an  end  with  the  completion  of  the  spe- 
cial task  for  which  be  was  employed.  At  com- 
mon law,  the  obtaining  of  a  final  judgment  was 
such  a  termination  of  a  suit  as  brought  the 
relation  to  a  close.' " 

So,  In  Knowlton  v.  Ma^enzle,  110  CaL  183, 
42  Pac.  580,  tbe  court  said: 

"For  the  purpose  of  prosecnting  or  defend- 
ing an  action  the  authority  of  an  attorney  ordi- 
narily terminates  with  the  entry  of  judgment. 
KeUogg  V.  Gflbert,  10  Johns.  220;  6  Am.  Dec 
835;  Weeks,  Attys.  at  Law,  £  239;  except  for 
the  purpose  of  •  *  •  enforcing  the  judg- 
ment, or  seeking  to  have  it  set  aside  or  re- 
versed." 

In  Harrison  v.  Murphey,  89  Okl.  548,  135 
Fac.  1137,  49  U  R.  A.  (N.  S.)  1059,  the  de- 
fendant as  attorney  had  once  represented  the 
plaintiff  in  Tarious  matters  that  had  been 
closed  up.  He  drew  the  mortgage  for  the 
plaintiff  and,  when  It  was  foreclosed,  bought 
the  land  from  the  purchaser  at  foreclosure 
8al&    The  court  said: 

"It  is  not  shown  that  the  defendant  could 
have  used,  or  needed  to  use,  much  less  abuse, 
any  information  gained  or  position  or  situation 
attained  through  the  relation  of  client  and  at- 
torney, once  existing.  He  had  no  duty  to  per- 
form inconsistent  with  the  purchase;  there  was 
no  defect  in  his  former  work  to  be  assailed; 
no  outstanding  title  was  procured;  no  latent 
defect  was  availed  of;  when  bis  relation  ter- 
minated he  left  his  clients  possessing  the  fee. 
Had  they  met  their  obligations  according  t« 
their  tenor,  there  would  have  been  no  trouble. 
No  trouble  they  now  have  is  traceable  to  de- 
fendant. It  cannot  be  the  law  that  an  attor- 
ney, in  the  absence  of  fraud  or  an  abuse  of 
confidence  in  some  way,  iS'  forever  debarred 
from  acquiring  property,  honestly  and  in  good 
faith,  solely  because  it  had  formerly  belonged  to 
a  person  who  at  some  time  in  tiie  past  had 
been 'bis  dient" 

In  Tobler  v.  Nevltt,  46  Colo.  281,  100  Paa 
416,  23  L.  B.  A.  (N.  8.)  702,  132  Am.  St.  Rep. 
142, 16  Ann.  Cas.  925,  note.  It  was  said:    ' 

"At  common  law,  the  general  rule  is  that  the 
•nthority  of  an  attorney  to  represent  his  client 
in  an  action  ceases  upon  its  final  determination 
and  the  entry  of  judgment.  Especially  was  this 
true  as  to  the  defendant's  attorney — or,  more 
accurately  speaking,  the  attorney  for  the  de- 
feated party." 


In  Smith  V.  Craft,  68  S.  W.  500,  22  Ky.  Law 
Rep.  648,  it  Is  said: 

"An  attorney  had  a  right  to  purchase  claims 
against  the  firm,  as  in  so  doing  he  used  no 
information  obtained  as  counsel,  nor  took  un- 
fair advantage  of  the  Welsh  Coal  Co.,  or  its 
general  creditors." 

In  Elmore  v.  Johnson,  143  111.  513,  32  N. 
E.  413,  21  L.  R.  A.  366,  36  Am.  St.  Rep.  401, 
the  court  lays  down  the  rule  that  before  the 
assumption  at  the  relation  of  attorney  and 
client,  and  after  its  expiration,  the  two  deal 
at  arm's  length,  but  not  so  while  it  Is  In  ex- 
istence. 

In  Tancre  v.  Reynolds,  36  Mini).  476,  29  N. 
W.  171,  according  to  the  syllabus,  it  Is  ruled 
ttaat- 

"An  attorney  who  contracts  with  his  client 
is '  subject  to  the  onus  of  proving  that,  as  re- 
spects the  contract,  no  advantage  was  taken  of 
the  client's  situation.  But  where  a  previuusly 
existing  relation  of  attorney  and  client  bas  come 
to  an  end,  so  that  the  parties  are  dealing,  each 
for  himself,  at  arm's  length,  this  strict  rule 
does  not  apply;  but,  to  avoid  the  contract  (oth- 
erwise unobjectionable),  the  client  must  show 
that  it  was  procured  by  actual  fraud." 

The  testimony  shows  that,  after  the  Judg- 
ment In  ejectment  had  been  finally  entered 
against  the  plaintiff  here,  she  employed  other 
counsel  to  carry  on  her  subsequent  litigation 
resulting  In  a  divorce  from  her  husband.  She 
herself  says  she  never  saw  the  defendant  aft- 
erwards. The  plain  conclusion  of  fact.  In- 
dependent of  the  presumption  of  law.  Is  that 
their  relation  of  attorney  and  client  end^ 
with  the  rendition  of  the  final  Judgment  In 
the  ejectment  action.  The  defendant  explains 
why  he  bid  In  the  property.  He  says  in  sub- 
stance that  the  plaintiff  owed  him  the  bal- 
ance of  the  account  as  he  had  stated  it  to  her, 
and  that  he  bought  the  property  to  protect  his 
Interests,  for,  If  she  suffered  It  to  go  to  sale 
to  some  one  else,  she  could  assign  her  equity 
of  redemption  to  some  stranger  aiid  the  de- 
fendant would  be  cut  off  from  any  means  of 
secnrlng  his  claim. 

We  have,  then,  an  execution,  as  we  believe 
the  fact  to  be,  issued,  not  at'  the  request  or 
with  the  knowledge  of  the  defendant,  but  by 
the  owners  of  the  judgment,  and  a  sale  reg- 
ularly advertised,  at  which  the  defendant, 
like  any  one  else,  had  a  right  to  bid.  There 
is  no  law  compelling  him  to  bid  more  than 
will  carry  the  sale.  It  appears  in  evidence 
tha't  a  former  execution  upon  the  same  Judg- 
ment had  been  Issued  and  returned  for  want 
of  bidders.  The  sale,  for  aught  that  appears, 
was  made  fairly  and  openly,  and  the  defend- 
ant was  entitled  to  what  benefit  accrued  to 
him  on  account  of  the  sale,  so  far  as  anything 
appears  in  this  case.  The  plaintiff  had  gone 
to  California,  and  until  the  day  of  sale  the 
defendant  had  been  unable  to  locate  her. 
The  attorneys  Kimball  and  RIngo  had  unsuc- 
cessfully endeavored  to  get  her  to  pay  the 
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judgment  She  averred  sbe  had  no  knowl- 
edge of  any  of  the  proceedings  connected  with 
the  sale,  until  shortly  after  the  sherlfTs  deed 
was  filed  for  record.  She  herself  testified 
that  In  the  spring  of  1918  she  was  Informed 
by  a  real  estate  man  that  the  property  had 
been  sold  and  next  morning  she  went  to  see 
her  present  counsel  to  have  the  matter  in- 
vestigated. The  real  estate  man  to  whom  she 
referred  testified  that  In  March,  1918,  he 
told  her  the  defendant  had  title  to  the  prop- 
erty through  execution  sale.  Her  right  to 
redeem  did  not  expire  until  September  18, 
1918,  or  one  year  after  confirmation.  It  is 
evident  from  her  own  statement  that  she 
knew  of  the  sale  In  time  to  redeem  her  prop- 
erty, but  preferred  to  base  her  attack  upon 
the  defendant  on  a  charge  amounting  sub- 
stantially to  embezzlement.  The  preponder- 
ance of  the  evidence  is  strongly  against  that 
theory. 

For  the  purposes  of  this  decision  it  is  not 
necessary  to  go  Into  an  analysis  of  the  au- 
thorities on  setting  aside  a  sale  for  mere  in- 
adequacy of  price  It  Is  sufficient  to  say  that 
in  all  of  the  cases  cited  by  the  plalntlfC  the 
element  appears  that  previous  to  commencing 
the  suit  the  moving  party  had  tendered  to  the 
purchaser  the  amount  of  his  bid  and  bad 
shown  circumstances  of  fraud  and  conceal- 
ment on  the  part  bf  the  defendant,  or  conduct 
lulling  the  plaintiff  Into  repose,  when  a  duty 
rested  upon  the  purchaser  to  notify  the  forr 
mer  client.  Having  shown  that  the  relation 
of  client  and  attorney  once  existing  had  come 
to  an  end,  no  duty  was  cast  upon  this  de- 
fendant, so  far  as  the  present  record  shows, 
requiring  him  to  pay  any  attention  whatever 
to  the  plaintifL  As  She  had  engaged  other 
counsel,  he  might  on  that  fact  consider  that 
his  employment  bad  ceased.  Independent  of 
the  rule  of  law  on  that  sublect.  Owing  no 
duty  to  her,  he  committed  no  fraud  In  attend- 
ing the  sale  and  becoming  the  highest  bidder 
for  the  proi>erty.  It  is  contended  that  it  is 
an  element  of  fraud  that  no  effort  was  made 
to  satisfy  the  judgment  out  of  the  plaintiff's 
personal  property.  It  Is  not  alleged,  nor  does 
It  appear  in  evidence,  that  she  bad  any  per- 
sonal property.  The  officer  certifies  that  the 
levy  upon  and  sale  of  the  real  property  hap- 
pened for  want  of  personal  property.  The 
cases  involving  that  point,  cited  by  the  plain- 
tiff, all  show  that  there  was  personal  property 
in  abundance  belonging  to  the  plaintiff  within 
the  knowledge  of  the  moving  party  in  the 
writ    No  such  condition  appears  here. 

It  Is  not  apparent  that  the  defendant  vio- 
lated any  confidence  between  himself  and  his 
former  client  The  cases  cited  on  that  feature 
by  the  plaintiff  relate  to  incidents  where  a 
secret  advantage  was  taken  of  the  client,  who 
reposed  confidence  In  the  attorney,  on  the 
question  involved.  Here  the  action  was  com- 
meilced  at  the  instance  of  the  plaintiff,  and 
it  was  a  matter  of  public  record,  open  to  the 


inspection  of  all  men.  There  was  no  private 
confidence  involved.  The  Judgment  was  the 
result  of  her  own  action.  Of  course,  if  the 
defendant  had  in  fact  money  of  the  plaintiff 
in  his  hands  sufficient  to  cover  the  amount 
of  his  bid,  a  tender  of  that  sum  as  a  prerequi- 
site for  commencing  the  suit  would  not  be 
necessary.  But  the  great  weight  of  the  evi- 
dence shows  that  this  was  not  the  situation; 
so  that.  If  the  plaintiff  would  now  be  let  in  to 
redeem,  she  must  in  any  event  herself  first 
do  equity  by  tendering  to  the  defendant  the 
amount  of  money  which  he  expended  for  the 
property.  The  conclusion  Is  that  she  is  not 
entitled  to  relief  in  equity.  The  suit  will  be 
dismissed  without  prejudice  to  either  party 
In  equity  or  law,  as  they  shall  be  advised  to 
proceed. 

McBRIDB,  C.  J.,  and  BENSON  and  HAB- 
BIS,  JJ.,  concur. 


(98  Or.  141) 


HANSEN  V.  CROUCH. 


(Supreme  (3oart  of  Oregon.    Nov.  23,  1820.) 

1.  Waters  and  water  ooursae  «=3l60— Water 
course  may  not  be  obstructed  by  laodowaer 
where  entering  his  land  to  Injury  of  upper 
proprietor. 

A  stream  flowing  tbrongb  plaintifl's  land 
into  that  of  defendant,  if  constituting  a  water 
course  within  the  meaning  of  the  common  law, 
may  not  be  obstructed  by  defendant  at  its  en- 
trance into  bis  land,  unless  he  provides  some 
equally  convenient  method  for  draining  plain- 
tiff's land. 

2.  Waters  and  water  conrses  4s»3S— StrMtm 
arising  from  seepage  or  oolleeted  In  ekannel 
held  a  "water  ootirsa." 

A  stream  existing  from  time  immemorial, 
made  by  flow  of  waters  arising  from  seepage 
from  the  hills  or  collected  In  one  channel  by 
the  general  slope  of  the  sorroundlng  country, 
having  well-defined  banks  through  whidi  water 
is  accustomed  to  flow,  serving  the  useful  par- 
pose  of  carrying  away  water  that  would  other- 
wise accumulate  on  the  lands,  and  having  a 
flow,  though  not  continuous,  fairly  regular, 
and  not  the  offspring'  of  sudden  and  nnuanal 
freshets,  is  a  "water  course"  within  the  com- 
mon law. 

[Ed.  Note. — For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Water 
Course.] 

3.  Waters  and  water  courses  ^=»I6B  I  niid- 
owner  may  change  course  of  stream  If  not 
Injuring  others. 

Where  a  water  course  draining  plaintiflTa 
land  enters  that  of  defendant  he  may  drain  it 
by  a  ditch  on  his  land;  plaintiff's  only  right 
being  tbat  Its  flow  shall  not  be  arrested,  so 
as  to  turn  It  back  on  her  land. 

4.  Injunction  «=>23 — Comparative  Injury  not 
considered  In  case  of  continuing  trespaao. 

The  Supreme  Court  of  Oregon  is  not  in- 
clined to  apply  the  rule  of  comparative  Injury 
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in  determiniag  whether  an  Injnnction  shall  is- 
sue in  the  case  of  a  continning  trespass. 

Department  1. 

Appeal  from  Circuit  Coxat,  Ooos  CooDty; 
John  S.  Coke,  Jndge. 

Suit  by  Emma  A.  Hansen  against  Wallace 
Crouch.  Decree  for  plalntUf,  and  defendant 
aK)eals.    Modified  and  affirmed. 

This  was  a  salt  to  enjoin  the  defendant 
frcnn  filling  In  and  thereby  obstructing  the 
channel  of  an  alleged  natural  water  coarse  so 
the  obstruction  caused  the  water  to  flow  back 
upon  the  land  of  an  adjoining  proprietor  to 
her  damage. 

The  weight  of  evidence  tends.  In  our  opin- 
ion, to  show  that  for  many  years  plaintiff  and 
her  predecessors  in  interest  have  been  the 
owners  of  a  tract  of  land  In  Coos  county 
abutting  upon  a  body  of  tide  water  or  inlet 
known  as  Haynes  slough.  The  defendant  Is 
an  adjoining  proprietor  iipon  the  east,  and  his 
land  also  abuts  nptm  the  slough  and  Is  slight- 
ly lower  than  the  land  of  plaintiff.  Origi- 
nally a  large  portion  of  the  lands  of  both 
plaintiff  and  defendant,  and  In  fact  all  of  that 
which  forms  the  subject  of  this  dispute,  was 
salt  marsh  ooTered  by  hlipi  tides,  incapable, 
in  its  natural  state,  of  cultlYatlon,  and  valu- 
able only  to  a  limited  extent  f<nr  ttie  purpose 
of  pasturage.  About  1808  Coos  coimty 
straightened  and  Improved  Haynes  slough  by 
dredging,  and  the  soil  taken  from  the  slough 
was  deposited  on  the  south  bank  In  such 
quantities  that  It  constituted  a  substantial 
dike  In  front  of  the  lands  of  plaintiff  and  de- 
fendant, preventing  the  ingress  of  the  tides 
except  when  they  are  unusually  high  and 
there  Is  a  freshet  at  the  same  time.  When 
there  Is  an  overflow  at  these  times  the  water 
runs  off  in  a  short  time  as  the  tide  recedes. 
The  result  of  this  dike  has  been  practically  to 
reclaim  the  marsh  lands  so  that  with  proper 
cultivation  they  are  highly  productive.  De- 
fendant has  so  Improved  the  lands  affected  by 
this  suit  that  their  value  Is  now  estimated  at 
about  $200  per  acre.  Plaintiff  had  not  at  the 
commencement  of  this  suit  begun  the  Intrai- 
sive  cultivation  of  that  portion  of  her  land  af- 
fected by  the  alleged  wrongful  operations  of 
the  defendant,  having  become  the  owner  of 
the  place  only  a  short  time  before,  but  the  evi- 
dence indicates  that  under  like  treatment  it 
would  become  as  valuable  as  the  Improved 
land  of  defendant,  and  her  testimony  shows 
that  but  for  the  alleged  act  of  defoidant  she 
would  have  begun  plowing  and  cultivating  It 
last  year.  Running  across  the  northerly  i>or- 
tion  of  pIointlfTs  land  is  a  small  tidal  stream 
or  slough  varying  from  18  Inches  to  3  feet  In 
depth  and  from  2  to  4  feet  in  width,  and  car- 
rying a  very  small  quantity  of  water,  except 
when  the  high  tides  fill  It,  but  apparently  col- 
lecting from  seepage  from  the  hills  and  adja- 
cent lands  a  sufficient  amount  so  that  there  Is 
always  some  water  In  It,  which  flows  almost 


imperceptibly  In  a  northerly  and  easterly  di- 
rection over  plaintifTs  land,  draining  a  por^ 
tlon  of  it  At  a  point  approximately  126  feet 
north  of  the  dike  heretofore  mentioned  this 
stream  bends  eastward  and  crosses  over  onto  , 
the  land  of  defendant,  pursuing  .there  a  ser- 
I>entine  course  first  southerly,  then  easterly, 
and  then  afterwards  northerly  until  It  readi- 
es an  elbow  of  Haynes  slough,  which  has 
since  been  closed  at  both  ends  by  the  dike  be- 
fore mentioned,  and  where  by  reason  of  the 
dike  and  the  formation  of  the  ground  there  is 
a  reservoir  capable  of  containing  the  drain- 
age water  and  permitting  It  to  flow  through 
a  tide  gate  into  Haynes  slough.  Owing  to  the 
fact  that  many  of  the  points  referred  to  by 
the  witnesses  are  not  designated  by  letters  or 
figures  the  above  description  alone  may  not 
be  technically  accurate,  but  it  Is  beHered  to 
be  approximately  correct 

The  evidence  indicates  that  defendant  In 
improving  his  land  has  filled  up  the  waterway 
above  mentioned,  with  the  result  that  it  caus- 
es the  water  which  originally  ran  off  through 
the  waterway  above  mentioned  to  be  detained 
at  the  point  whrae  the  stream  orosses  the  line 
dividing  the  lands  of  plaintiff  and  defendant 
and  caused  to  flow  bade  upcMi  plaintiff's  land, 
submerging  about  an  acre  and  causing  from  2 
to  4  acres  to  be  unflt  for  cultivation  or  pastur- 
age. If  the  stream  is  evened  and  the  fill  re- 
moved, it  will  render  about  the  same  amount 
of  deftodant's  land  unflt  for  cultivation, 
which  land  in  Its  presait  state  Is  worth  pw- 
haps  $800.  We  are  of  the  opinion  that  a 
dltdi  approximately  125  feet  In  loigth  dug 
along  plalntUTs  east  line  and  communicating 
with  Haynes  slough  would  obviate  every  diffi- 
culty now  suffered  by  plaintiff. 

Mie  drcuit  court  found  that  the  watecway 
in  question  was  an  ancient  water  course,  en- 
joined defendant  from  further  fllling  it  in. 
and  assessed  plalntUTs  damages  at  |25,  from 
which  decree  defendant  appeals. 

O.  F.  McKnight,  of  MareOiifleld,  for  appel- 
lant. 

John  O.  Mullen,  of  North  Bmd,  for  le- 
spond^it 

McBBIDB,  O.  J.  (after  stating  the  facts  aa 
above).  The  common  law  is  the  rule  by 
which  we  must  test  the  respective  rights  of 
the  parties  to  the  present  litigation.  But  for 
the  willful  stubbornness  of  plaintifTs  husband 
and  the  defendant,  the  attorneys  for  the  re- 
spective parties  could  have  settled  this  dis- 
pute without  resort  to  the  courts,  and  at  a 
tithe  of  the  expense  that  the  parties  have  in- 
curred here.  Tbey  laudably  counseled  this 
course,  but  the  litigants  seemed  disposed  to 
stand  upon  their  technical  legal  rights,  and 
we  are  now  compelled  to  settle  here  a  small 
dispute  whldi  should  have  been  adjusted  in 
a  neighborly  manner  without  resort  to  the 
law. 

[1,2]  If  this   stream   1b  a   water   course 
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xrlthln  the  meaning  of  the  common  law,  de- 
fendant had  no  right  to  obstruct  It  without 
providing  some  equally  convenient  method  by 
which  plaintiff's  land  could  be  drained  of  Its 
surplus  water.  While  the  stream  in  question 
Is  small  and  the  amount  of  water  flowing 
through  It  is  comparatively  insignificant,  we 
think  that  it  has  the  dignity  of  a  water  course 
as  dlsttoguished  from  the  flow  of  mere  sur- 
face water  which  is  confined  to  no  well-defin- 
ed channel. 

"A  water  course  consists  of  bed,  banks,  and 
water;  yet  the  water,  need  not  flow  continually; 
and  there  are  many  water  courses  which  are 
sometimes  dry.  There  is,  however,  a  distinc- 
tion to  be  taken  In  law  between  a  regular,  flow- 
ing stream  of  water,  which  at  certain  seasons 
is  dried  up,  and  those  occasional  bursts  of 
water,  which,  In  times  of  freshet,  or  melting 
of  ice  and  snow,  descend  from  the  hills  and 
inundate  the  country.  To  maintain  the  right  to 
a  water-  course  or  brook,  it  mast  be  made  to 
appear  that  the  water  usually  flows  in  a  certain 
direction,  and  by  a  regular  channel,  with  banks 
or  sides.  It  need  not  be  shown  to  flow  contin- 
ually, as  stated  above,  and  it  may  at  times  be 
dry;  but  it  must  have  a  well-defined  and  sub- 
stantial existence."  Angell  on  Water  Course's 
(6th  Ed.)  i  4. 

In  Bar!  y.  De  Hart,  12  N.  J.  Bq.  283  (72  Am. 
Dec.  395),  it  is  said: 

"A  water  course  is  defined  to  be  'a  channel 
or  canal  for  the  conveyance  of  water,  particu- 
larly in  draining  lands.'  It  may  be  natural,  as 
when  it  is  made  by  the  natural  flow  of  the 
water,  caused  by  the  general  superiicies  of  the 
surrounding  land  from  which  the  watef  is  col- 
lected into  one  channel,  or  it  may  be  artificial, 
as  in  case  x>f  a  ditch,  or  other  artificial  means, 
used  to  divert  the  wster  from  its  natural  chan- 
nel, or  to  carry  it  from  low  lands,  from  which 
it  will  not  flow,  in  consequence  of  the  natural 
'formation  of  the  surface  of  tiie  surrounding 
land.  It  is  an  ancient  water  course,  if  the 
channel  through  which  it  naturally  runs  has 
existed  from  time  Immemorial.  Whether  it  is 
entitled  to  be  called  an  ancient  water  course, 
and,  aa  such,  legal  rights  can  be  acquired  and 
lost  in  it,  does  not  depend  upon  the  quantity 
of  water  it  discharges.  Many  ancient  streams 
of  water  which,  if  dammed  off,  would  inundate 
a  large  region  of  country,  are  dry  for  a  great 
portion  of  the  year.  If  the  face  of  the  coun- 
try is  such  as  necessarily  collects  in  one  body 
so  large  a  quantity  of  water,  after  heavy  rains 
and  the  melting  of  large  bodies  of  snow,  as 
to  require  an  outlet  to  some  common  reservoir, 
and  if  such  water  is  regularly  discharged 
through  a  well-defined  channel,  which  the  force 
of  the  water  has  made  for  itself,  and  which  is 
the  accustomed  channel  through  which  it  flows, 
and  has  flowed  from  time  immemorial,  such 
channel  is  an  andent  natural  water  course." 

The  stream  here  tn  question  htm  all  these 
qttalites.  It  has  existed  from  Unle  immemo- 
rial. Witnesses  testify  that  It  was  in  ex- 
istence more  than  SO  years  ago.  It  was 
made  by  the  flow  of  water  arising  from  seep- 
age from  the  hills  or  collected  in  one  channel 
by  the  general  slope  of  the  surrounding  coun- 


try. It  has  well-defined  banks  through  which 
water  Is  accustomed  to  flow,  and  It  serves  the 
useful  purpose  of  carrying  away  water  that 
would  otherwise  accumulate  upon  the  lands 
of  plaintiff.  Although  Its  flow  Is  not  contin- 
uous, it  appears  to  be  fairly  regular,  and  not 
the  offspring  of  sudden  and  unusual  freshets. 

[3]  Without  discussing  at  length  the  au- 
thorities which  the  learning  and  industry  of 
counsel  have  presented,  we  think  that  plain- 
tiff has  fully  established  her  right  to  the  use 
of  this  stream  or  its  equivalent  for  the  pur- 
pose of  drainage.  It  does  not  follow,  how- 
ever, from  this  position,  that  plaintiff  has.  the 
right  to  prescribe  the  method  by  whldi  de- 
fendant must  control  the  water  flowing  from 
plaintUTs  land  to  his  own.  Plaintiff's  rights 
are  negative  to  the  extent  that  all  she  can 
claim  Is  that  defendant  shall  not  so  use  the 
water  when  it  reaches  his  land  or  so  arrest 
Its  flow  as  to  canse  it  to  torn  back  upon  her 
premises.  That  defendant  can  avoid  this  at 
very  small  expense  to  himself  is  shown  by  the 
testimony  of  Mr.  Cathcart,  and.  Indeed,  by  his 
own,  by  constractlng  a  ditch  along  the  bound- 
ary Ihie  between  himself  and  plaintiff,  and 
thence  to  the  slough,  as  indicated  in  Mr.  CJath- 
carfs  testimony  on  cross-examination.  He 
Should  be  permitted  to  do  this  but  at  his  own 
cost,  as  an  alternative  to  removing  the  fill 
that  he  has  placed  In  the  old  diannel. 

[4]  II  is  urged  on  defendant's  behalf  that  to 
cause  him  to  open  up  the  old  diannel  would 
result  in  his  losing  about  four  acres  of  im- 
proved land  worth  $800,  while  the  land  of  the 
plaintiff  is  unproductive  and  her  injury  com- 
paratively trivial.  Although  the  courts  In 
some  Instances  will  weigh  the  comparative  In- 
Jury  to  the  respective  parties,  in  determining 
whether  or  not  an  injunction  must  Issue,  yet 
we  are  not  Inclined  to  aK)ly  this  rule  In  the 
case  of  a  continuing  trespass.  It  Is  true  that 
the  Injury  caused  so  far  is  not  great,  but  It 
is  shown  that  plaintiff  had  only  recently  be- 
come the  owner  of  her  tract,  and  that  she  in- 
tended to  Improve  It,  but  Is  prevented  by  con- 
ditions arising  out  of  defendant's  obstruction 
of  her  means  of  draining  It  It  is  plain  that 
the  remedy  by  successive  actions  for  nuisance 
would  be  inadequate  in  this  case.  And  It  is 
also  manifest  that  defendant  could  have 
avoided  the  necessity  of  removing  the  fill 
which  he  has  placed  In  the  old  diannel,  by 
digging  a  few  feet  of  ditch  on  his  own  land 
and  permitting  plaintiff  to  use  it.  Instead  of 
haggling  about  "royalty"  for  its  use  after  the 
first  year. 

The  decree  of  the  conrt  will  be  modified  by 
permitting  defendant  to  retain  the  fill  he  has 
placed  In  the  old  channel,  on  the  condition 
that  he  construct  a  ditch  northerly  along  the 
line  between  himself  and  plaintlfT,  and  thence 
as  Indicated  by  Mr.  Cathcarfs  testimony, 
adequate  to  carry  off  the  water  passing 
through  the  old  channel  from  plaintlflTs  prem- 
ises, this  to  be  done  within  four  months  from 
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the  date  of  tbe  mandate;  and,- In  default  of 
compliance  with  this  order,  the  defendant 
will  be  required  to  remove  completely  the  ob- 
struction In  the  old  channel,  as  provided  In 
tbe  original  decree,  and  plaintiff  shall  have 
leave  to  apply  to  the  circuit  court  at  the  foot 
of  the  decree  herein  for  such  order  as  may  be 
necessary  to  compel  compliance  with  our  or- 
der. The  decree  as  to  costs  and  disburse- 
ments In  the  circuit  court  will  be  afl9rmed, 
and  neither  party  will  recover  costs  In  this 
court 

BENSON,  BUENBTT,  and  HARRIS,  JJ, 
concDr. 


'98  Or.  1) 

HAMMOND  et  «l.  V.  OREGON  &  0.  R.  CO. 

(Supreme  CkMirt  of  Oregon.     Nov.  9,  1920.) 

Pabilo  laads  «»89( I)— Railroad  liable  for  price 
per  acre  paid  to  United  States  to  "oonflrm" 
title. 

In  view  of  the  Innocent  Purchasers'  Act 
(Act  Cone.  Aog.  20,  1912),  plaintiffs,  who, 
in  good  faith  purchased  land  from  a  railroad 
company  in  violation  of  the  grant  of  the  land 
to  the  road  from  the  United  States,  providing 
it  shonld  be  sold  only  to  actnal  settlers,  in 
qoantitiea  of  not  more  than  quarter  sections, 
tor  not  more  than  $ZJBO  an  acre,  held  entitled 
to  recover  from  the  raOroad  whose  title  was 
defeated  by  the  United  States  the  amount  of 
$2JB0  an  acre  paid  by  them  to  the  United 
States  to  perfect  or  "confirm"  their  title,  which 
means  to  make  firm  or  firmer,  to  establish  or 
strengthen,  to  ratify,  etc. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  XHrst  and  Second  Series,  Confirm.] 

In  Bane. 

Appeal  firom  Olrenlt  Q>iirt,  Multnomali 
County;  J.  P.  Eavanaugh,  George  W.  Staple- 
ton,  and  Robert  Tucker,  Judges. 

Action  by  Andrew  B.  Hammond  and 
Charles  J.  Wlnton  against  the  Oregon  &  Cali- 
fornia Railroad  Company,  a  corporation. 
From  a  Jndgment  dismissing  the  action,  plain- 
tiffs appeal.    Reversed,  and  cause  remanded. 

This  Is  an  appeal  from  a  judgmmt  of  the 
circuit  court  sustaining  the  general  demnrrer 
of  the  defendant  to  plaintiffs'  complaint  and 
dismissing  the  action.  By  the  complaint  a 
cause  of  action  la  set  out  upon  the  ground 
that  the  defendant  agreed  to  sell  and  convey 
to  the  plaintiffs  4S,972.43  acres  of  land  for 
which  the^plalntlffs  agreed  to  pay,  and  did 
pay,  as  the  purchase  price  the, sum  of  $321,- 
S07.01;  and  the  defendant,  because  of  an  ad- 
verse claim  of  the  United  States,  was  unable 
to  convey  the  lands  as  it  had  agreed,  and  the 
plaintiffs  were  required  to  pay  to  the  United 
States  the  sum  of  $2.50  per  acre,  or  a  total 
mm  of  $ll4,932.60,  in  order  to  secure  a  con- 
firmation of  their  titles.    This  confirmation 


was  secured  under  remedial  legislation  of 
Congress  enacted  for  the  purpose,  pursuant 
to  which  patents  for  the  lands  were  issued 
to  plaintiffs  on  the  ground  that  they  were 
purchasers  in  good  faith  from  the  railroad 
company. 

The  present  case  of  Hammond  and  Wlnton 
Is  different  from  the  case  of  Booth-Kelly 
Lumber  Co.  v.  Oregon  &  California  By.  Co., 
193  Pac.  463.  In  the  case  at  bar  the  plain- 
tifb  do  not  seek  to  recover  from  the  railroad 
company  the  full  purchase  price  paid  for  the 
land,  but  the  sum  of  $2.S0  per  acre,  which 
they  were  required  to  pay  the  United  States 
to  perfect  their  titles  to  the  land. 

The  complaint  alleges,  In  substance,  the 
following:  About  August  16,  1901,  the  plain- 
tiffs, Hammond  and  Wlnton,  enters  into  a 
written  contract  with  the  railroad  company, 
which  is  set  out  at  length  hi  the  complaint, 
by  the  terms  of  whldi  the  railroad  company 
agreed  to  sell  and  convey,  and  the  plaintiffs 
agreed  to  purchase  at  a  price  of  $7  per  acre, 
some  46,000  acres  of  land,  the  exact  acreage 
and  the  exact  description  to  be  agreed  upon 
later  between  the  parties.  By  the  terms  of 
the  contract,  one-tenth  of  the  purchase  price 
was  payable,  and  was  paid  at  the  time  of  the 
execution  of  the  contract,  and  the  balance  of  ' 
the  principal,  with  interest  at  the  rate  of  6 
per  cent  per  annum,  was  payable  m  nln6 
equal  annual  installments.  The  lands  so 
agreed  to  be  sold  were  selected  and  identified 
by  a  supplementary  agreement  dated  July  26, 
1902,  and  the  acreage  and  purchase  price  wece 
fixed  In  the  amounts  above  stated.  The  plaJn- 
tlfls  Suly  made  full  payment  of  the  succeed- 
ing InstallmentB  of  the  purchase  price,  to- 
gether with  interest  thereon,  all  according  to 
the  contract  terms,  and  made  payment  of  the 
final  installment  on  August  16,  1910.  Upon 
such  final  payment  the  defendant  became 
bound  to  convey  the  lands  to  the  plaintiff,  but 
the  defendant  has  neglected,  failed,  and  re- 
fused to.  convey  the  same,  or  any  part  thereof. 
The  complaint  then  sets  out  the  legfislatlon  of 
Congress  making  the  land  grants  to  aid  In 
the  construction  of  the  Oregm  and  (California 
RaUroad.  Reference  is  first  made  to  the  act  of 
July  26,  1866  (14  SUt.  2S9)  granting  lands  in 
aid  of  the  so-called  "East  Side  Line,"  and  the 
provision  of  the  act  of  April  10, 1869  (16  Stat. 
47),  which  extended  the  time  for  construction 
under  the  act  of  July  25, 1866,  and  which  con- 
tains the  following  provision: 

"That  the  lands  granted  by  the  act  aforesaid 
[meaning  the  said  act  of  Congress  approved 
July  25,  1866]  shall  be  sold  to  actual  settlers 
only,  in  qnantitles  not  greater  than  one-quarter 
section  to  one  purchaser,  and  for  a  price  not 
exceeding  two  dollars  and  fifty  cents  per  acre." 

The  complaint  then  refers  to  the  act  of 
Congress  of  May  4,  1870  (16  Stat  94),  which 
made  the  grant  for  the  so-called  "West  Side 
Line,"  and  which  contains  a  provision  relative 
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to  tile  sale  of  lands  similar  to  that  contained 
In  the  act  of  April  10,  1869,  snpra. 

The  allegations  are  continued  thus:  The 
defendant  became  the  beneficiary  of  these  two 
grants,  and  all  of  the  lands  which  were  the 
subject  of  the  contract  of  sale  to  plaintiffs,  ex- 
cept one  tract  of  160  acres,  fell  within  the 
grant  of  May  4,  1870.  That  tract  fell  within 
the  grant  of  July  25,  1866,  and  pursuant  to 
the  terms  of  these  grants  all  of  the  lands  in 
question  were  patented  by  the  United  States 
to  the  defendant.  Long  before  the  making  of 
the  contract  befween  the  parties  the  defend- 
ant had  made  large  numbers  of  sales  of  lands 
granted  by  the  acts  of  July  25, 1866,  and  May 
4,  1870,  to  persons  who  were  not  actual  set- 
tlers. In  quantities  greater  than  one-quarter 
section  to  one  purchaser  and  for  prices  ex- 
ceeding $2.50  per  acre,  and  thereafter,  and  on 
April  30,  1908,  Congress  adopted  a  joint  res- 
olution (35  Stat  671),  authorizing  the  Attor- 
ney General  to  Institute  suits  for  the  purpose 
of  enforcing  a  forfeiture  In  favor  of  the  Unit- 
ed States  with  respect  to  the  lands  Included 
in  tde  two  grants.  On  January  23,  1909,  In 
pursuance  of  the  Joint  resolution  of  April  3U, 
1908,  the  United  States  commenced  a  suit  ffi 
the  Circuit  Court  for  the  District  of  Oregon 
against  Messrs.  Hammond  and  Wlnton 
and  the  Oregon  &  Oallfomia  Railroad  Com- 
pany to  enforce  a  forfeiture  of  the  lands  thus 
sold  to  the  plaintiffs.  Before  the  commence- 
ment by  the  United  States  of  the  suit  last 
mentioned  It  bad  commenced  another  suit 
against  the  railroad  company  to  recover  a 
large  quantity  of  lands,  exceeding  2,000,000 
acres,  granted  by  the  acts  of  1866  and  1870, 
and  remaining  unsold,  known  as  suit  No, 
3340,  which  reference  is  here  given  for  the 
reason  that  this  suit  is  thus  designated  in 
the  act  of  Congress  of  August  20,  1912,  later 
referred  to. 

Suits  similar  to  the  one  against  Hammond 
and  Wlnton  were  commenced  about  the  same 
time  against  other  persons  who  had  purchas- 
ed lands  from  the  railroad  company. 

The  complaint  then  sets  out  the  provisions 
of  the  act  of  Congress  approved  August  20, 
1912  (37  Stat.  320,  c.  311).  which  authorized 
the  Attorney  General  to  enter  Into  a  com- 
promise with  any  purchaser  of  the  granted 
lands  ^gainst  whom  suit  had  been  brought 
under  the  Johit  resolution  of  April  30,  1908, 
and  It  was  provided  that  such  compromise 
should  require  the  entry  of  a  decree  of  for- 
feltiire  against  such  purchaser,  and  that 
within  six  months  of  the  entry  of  such  decree 
the  purchaser  should  be  entitled,  on  payment 
of  the  sum  of  $2.50  per  acre  to  the  United 
States,  to  receive  a  patent  for  the  lands  cov- 
ered by  such  decree.  It  is  further  alleged: 
On  August  16,  1910,  when  the  plaintiffs  made 
final  payment  to  the  railroad  company  of  the 
purchase  price  under  the  contract  of  August 
16,  1901,  the  title  to  the  lands  so  purchased 
was  unmerchantable  and  unmarketable  be- 
cause of  the  provisions  of  the  Acts  of  1866 


and  1870,  and  because  of  the  pendency  of 
the  suits  of  the  United  States  above  men- 
tioned, and  It  was  necessary  for  the  plain- 
tiffs. In  order  to  confirm  their  title  to  the 
lands  so  purchased  from  the  railroad  com- 
pany, to  apply  to  the  Attorney  GSeneral  for  a 
compromise  under  the  act  of  August  20,  1912, 
to  pay  to  the  United  States  the  sum  of  $2.S0 
per  acre,  and  to  receive  from  the  United 
States  its  patent  for  the  lands.  About  March 
3,  1913,  the  plaintiffs  appUed  to  the  Attorney 
General  for  such  compromise,  and  in  accord- 
ance with  the  rules  and  regulations  adopted 
by  the  Attorney  General  under  the  act  of 
August  20,  1912,  the  plaintiffs,  Hammond  and 
Winton,  were  required  to  show  that  they 
purchased  the  lands  in  good  faith,  and  with- 
out knowledge  of  the  provisions  of  the  grant- 
ing acts  prescribing  the  conditions  of  the 
sale  of  the  lands,  and  the  plaintiffs,  by  flue 
proof,  satisfied  the  Attorney  General,  as  the 
fact  was,  that  they  purchased  the  lands  in 
good  faith,  and  without  any  knowledge  what- 
soever fis  to  the  conditions  relating  to  the 
sale  of  the  lands,  and,  further,  that  all  of  the 
lands  had  been  patented  to  the  railroad  com- 
pany at  the  time  of  the  purchase,  and  that 
none  of  the  patents  conveying  the  lands  pre- 
scribed any  limitations  on  the  sale  thereof. 
The  Attorney  General  held  and  determined 
that  these  plaintiffs,  were  purchasers  of  the 
lands  in  good  faith,  and  he  entered  into  a 
stipulation  with  these  plaintiffs  for  the  en- 
try of  a  decree  in  the  District  CJourt  of  the 
United  States  for  the  District  of  Oregon  In 
the  suit  there  pending  for  the  entry  of  a  de- 
cree forfeiting  the  title  of  the  lands  to  the 
United  States,  and  providing  that  the  plain- 
tiffs should  be  entitled,  upon  payment  of  $2.50 
per  acre,  to  receive  a  patent  for  the  lands 
from  the  United  States  under  the  bet  of  Au- 
gust 20,  1912.  Upon  the  entry  of  such  de- 
cree the  plaintiffs  paid  to  the  United  States 
the  sum  of  $2.50  per  acre  on  account  of  the 
45,972.43  acres  purchased  by  them  from  the 
railroad  company,  making  the  amoimt  of 
$114,932.50,  and  there  was  thereupon  Issued 
to  them,  under  the  act  of  August  20,  1912,  the 
patent  of  the  United  States.  This  was  not  a 
voluntary  payment,  but  the  plaintiffs  were 
compelled  to  make  the  payment  to  avoid  being 
ousted  from  the  lands,  and  In  order  to  ac- 
quire a  valid  title  to  the  lands,  and  the  pay- 
ment was  made  solely  because  of  the  failure 
and  neglect  of  the  defendant  to  convey  to  the 
plaintiffs  a  valid  title  In  accord^ce  with  the 
agreement  of  August  15, 1901.  The  complaint 
concludes  with  a  prayer  for  judgment  In 
the  sum  plaintiffs  have  been  damaged,  name- 
ly, $114,932.50,  with  interest  at  the  rats  of  6 
per  cent,  from  April  26,  1913. 

To  this  complaint  the  defendant  interposed 
a  general  demurrer,  which  was  sustained,  and 
upon  this  order  Judgment  of  dismissal  was 
entered.  By  the  act  of  Congress,  of  August 
20,  1912,  it  was  provided  that  all  claims  of 
forfeiture  asserted  by  the  Attorney  General 
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In  suits  brought  by  him  under  the  authority 
of  the  Fulton  resolution,  of  April  30,  1908, 
TCcre  declared  to  be  of  the  same  force  and 
effect  as  declarations  of  forfeiture  by  Con- 
gress. It  was  provided  that  no  suit  should  be 
Instituted  by  the  United  States  pursuant  to 
the  Fulton  resolution  of  1908,  inyolvlng  any 
land  sold  by  the  Oregon  and  California  Ball- 
road  Company,  iK-lor  to  the  date  of  that  res- 
olntion,  unless  within  one  year  from  August 
20, 1912,  the  date  of  the  approval  of  the  act. 
The  purpose  of  this  provision  was  to  affirm 
the  exclusion  from  suits  against  purchasers 
those  who  had  purchased  contrary,  to  the 
terms  of  the  provisos  in  quantities  lees  than 
1,000  acres.  Compromises  were  made  by  the 
United  States  Attorney  General  with  all  other 
purchasers  who  were  defaidants  in  suits 
brought  under  the  Fidton  resolution. 

In  the  statement  In  Booth-Kelly  Lumber 
Ca  T.  Oregon  &  California  Ballroad  Com- 
pany, reference  was  made  to  the  acts  of  Con- 
gress ccmcemlng  this  land  grant,  and  the 
jndldal  decisions  in  regard  to  the  matter, 
which  need  not  be  repeated  here. 

James  B.  Kerr  and  0.  A.  Hart,  both  of 
Portland  (Carey  &  Kerr,  of  Portland,  on  the 
briefs),  for  appellants. 

Alfred  A.  Hampson,  of  Portland  (Ben  C. 
Day,  of  Portland,  on  the  briefs),  for  respond- 
oit 

8.  W.  Williams,  Sp.  Asst  U.  S.  Atty.  Qea., 
of  Portland,  amicna  cnrlie,  for  the  United 
Stataa. 

George  M.  Brown,  Atty.  Gen.,  and  J.  O. 
Bailey,  Asst  Atty.  Gen.,  amid  curJie,  for  the 
SUte. 

BBAN,  J.  (after  stating  the  facts  as  above). 
In  view  of  the  fact  that  this  controveirsy  col- 
ters largely  upon  the  setting  of  the  case,  we 
wUl  make  a  concrete  restatement  Plaintiffs 
entered  into  a  written  contract  with  the  de- 
fmdant  for  tlte  parchase  of  46,972.43  acres 
of  land  at  tbe  atiimlated  price  of  $7  per  acre, 
aggregating  $321,807.01.  The  plaintilfs  com- 
pleted tlielr  ipayments  in  accordance  with  the 
contract  and  obtained  all  the  right  and  title 
to  the  land  that  the  defendant  had.  Long 
after  the  contract  was  made  it  was  found 
that  the  United  States  government  iiad  an 
advNve  dalm  to  the  lands,  and  by  reason 
thereof  the  defendant  was  unable  to  give  to 
plaintiffs  a  marketable  title  to  the  land.  In 
order  to  obtain  the  interest  of  the  United 
States  to  the  lands  and  perfect  and  confirm 
their  title  plaintUfs  were  compelled  to,  and 
did,  pay  the  United  States  the  sum  of  $2.50 
per  acre,  aggregating  $114,932.50.  This  ac- 
tion is  brought  to  recover  from  defendant  the 
amount  so  paid  to  the  United  States.  There 
is  no  claim  or  suggestion  but  that  the  pay- 
ment by  the  plaintiffs  to  the  United  States 
was  reas«mable  and  fair  and  for  the  benefit  of 
the  defendant  In  regard  to  the  rig^t  of  a 
covenantee,  where  he  has  purchased  the  out- 
standing title,  to  recover  for  the  breach  of 


fthe  vendor's  covenant,  see  15  0.  J.  page  1324, 
(228. 

It  is  the  position  of  the  defendant  that  the 
contract  for  the  purchase  of  the  land  is  il- 
legal and  contrary  to  public  policy;  that 
as  the  defendant  was  prohibited  from  selling 
the  land  in  greater  quantities  than  160  acres 
and  to  actual  settlers  only,  at  a  price  not  ex- 
ceeding $2.60  per  acre,  the  plaintiffs  were 
prohibited  from  making  the  purchase  and 
were  in  pari  delicto  with  the  defendants.  In 
other  words,  the  defendant  contends  that  the 
plaintiffs  were  not  innocent  purchasers  in 
making  the  contract,  but  were  equally  guilty 
with  the  defendant  in  an  infraction  of  the 
law.  This  question  has  been  determined  in 
the  various  decisions  of  the  United  States 
courts,  and  we  are  to  a  large  extent  relieved 
from  the  necessity  of  passing  upon  the  inno- 
cence of  plaintiffs  in  the  transaction.  We 
concur  in  the  conclusion  of  the  government 
as  evidenced  by  the  decisions  of  the  federal 
courts  in  the  action  of  Congress,  and  the  De- 
partment of  Justice  as  represented  by  the 
honorable  United  States  Attorney  General, 
to  the  effect  that  the  plaintiff  was  an  inno- 
cent purchaser  of  the  land,  and  was  not  In 
pari  delicto  with  the  railroad  company. 
Plaintiffs  were  not  violators  of  the  law.  No 
law  restrained  them  from  making  a  contract 
of  purchase  of  the  lands.  That  inhibition, 
or  covenant  of  the  grant,  was  directed  to  and 
made  to  control  the  defendant  not  the  plain- 
tiffs. In  the  final  adjustment  between  the 
United  States  and  the  plaintiff  the  sale  of 
the  land  made  by  the  railroad  company  to 
the  plaintiffs  was  confirmed.  No  one  sug- 
gests that  the  price  stipulated  for  by  the  con- 
tract was  Inadequate  or  unfair.  Therefore, 
as  between  the  plaintiffs  and  defendant,  if 
the  sale  Is  to  stand,  what  reason  can  be 
thought  of  for  changing  the  price  fixed  by 
the  contract  and  paid  by  the  plaintiff?  Ei- 
ther the  sale  shonld  be  taken  as  it  was  made 
or  it  should  be  ignored,  and  nothing  done  by 
the  court  In  regard  thereto,  or  it  should  be 
annulled. 

All  of  the  proceedings  on  the  part  of  the 
government  of  the  United  States  plainly 
portray  that  the  thought  enunciated  by  the 
Supreme  Court  of  the  United  States  and  car- 
ried out  was  In  effect  that  many  years  after 
the  railroad  grant  was  made  a  large  number 
of  acres  of  the  land  had  been  sold  by  the  rail- 
road company  to  innocent  purchasers  in 
greater  quantities  than  permitted  by  the 
granting  act,  and  It  was  determined  that  the 
lands  were  better  suited  for  commercial  pur- 
poses, or  lumbering,  than  for  homes.  The 
railroad  had  been  constructed  and  added  to  a 
transcontinental  system,  and  the  main  object 
of  the  government  in  making  the  grant  had 
been  obtained.  The  railroad  company  had  re- 
ceived, however,  more  for  some  of  the  land 
sold  than  the  amount  to  which  it  was  enti- 
tled. In  order  to  adjust  the  matter  to  known 
present  conditions,  a  plan  was  ev(dved  to  let 


Digitized  by 


Google 


460 


193  PACIFIO  RBPOBTEE 


(Or. 


the  lands  thus  sold  to  Innocent  purchasers  go 
to  them  as  sold  by  the  railroad  company,  but 
the  railroad  company,  the  grantee  of  the 
United  States,  should  receive  no  more  than 
provided  for  by  the  granting  act,  namely 
$2.S0  per  acre. 

We  are  now  dealing  with  substance  and 
not  form.  No  new  sale  was  made  by  the 
United  States  to  plaintiffs  at  12.50  per  acr& 
By  the  payment  of  that  sum  per  acre  by 
plaintiffs  to  the  United  States,  a  legal  con- 
sideration for  the  conveyance  was  furnished, 
and  the  government  was  assured  of  receiving 
that  much  additional  for  the  lands.  All  of 
the  remainder  In  excess  of  $2.50  per  acre  was 
to  be  recovered  by  the  United  States  upon  an 
accounting  by  the  railroad  company.  The 
amount  to  be  received  was  all  problematical. 
A  decree  for  the  payment  of  a  fixed  amount 
might  never  be  satisfied.  It  does  not  seem 
to  have  been  contemplated  by  the  parties  in- 
terested in  the  compromise  that  the  sales 
to  Innocent  purchasers  should  be  held  for 
naught  or  canceled  or  In  any  way  left  oat  of 
the  adjustment.  Congress  in  authorizing  the 
adjustment  did  not  evince  any  such  Inten- 
tion. As  stated  by  Judge  Wolverton  upon 
a  ronand  of  these  cases  from  the  federal 
court  (opinion  not  r^iiorted): 

"The  railroad  company  acquired  patents  for 
the  land  from  the  government,  bat  had  con- 
tracted to  convey  in  violation  of  a  provision  of 
the  grant  requiring  sfdes  to  be  made  to  actual 
settlers  only,  in  quantities  not  exceeding  one 
quarter  section  to  one  person,  and  at  prices  not 
exceeding  $2.60  per  acre. 

"It  has  been  determined  by  the  Supreme 
C!onrt  of  the  United  States  that  this  provi- 
sion, which  Is  contained  in  each  of  the  two 
grants  under  which  the  patents  were  issued, 
is  an  enforceable  covenant,  wh^ch  the  railroad 
company  was  bound  to  perform.  By  reason  of 
this  provision,  the  railroad  company  was  un- 
able to  convey  to  the  plaintiffs  satisfactory 
title  to  the  lands,  as  they  had  engaged  to  do 
under  their  contract 

"Facing  the  predicament  of  losing  their  title, 
plaintiffs  took  advantage  of  the  act  of  August 
20,  1912,  and  by  a  compliance  therewith  title 
was  confirmed  in  them  by  the  government  on 
condition  of  tlieir  paying  to  the  government 
$2.50  per  acre  as  required  by  the  act. 

"Plaintiffs  paid  to  the  defendant  $7  per  acre 
for  the  lands,  and  this  action  is  to  recover 
from  the  defendant  the  sum  of  $2.50  per  acre, 
which  they  were  required  to  pay  in  order  to 
acquire  a  good  and  marketable  title.    •    *    • 

"It  is  plain  that  plaintiffs'  title  thus  confirmed 
is  in  no  way  in  dispute.  The  only  question  that 
can  arise  is  whether  the  plaintiffs,  having 
sought  confirmation  under  th^  act,  thereby 
waived  or  abandoned  any  and  all  claims  they 
might  theretofore  have  had  against  the  rail- 
road company  on  account  of  the  failure  to 
convey  a  marketable  title.  This  is  a  question 
not  dependent  upon  any  construction  of  the  act; 
nor,  as  it  respects  the  demand  for  reparation, 
upon  any  right,  title,  or  immunity  given  or 
granted  by  it.  It  merely  depends  upon  the 
question  whether,  granting  a  compliance  with 
the  act,  plaintiffs  have  abandoned  or  waived 


any  right  to  relief  they  may  previously  have 
had  against  the  railroad  company  on  accounV 
of  its  failure  or  inability  to  ccmvey  a  market- 
able titie,  as  it  had  covenanted  to  do." 

The  words  of  Judge  Wolverton  which  we 
have  emphasized,  used  after  and  in  the  light 
of  the  adjudication  by  the  United  States  Su- 
preme Court  in  the  main  case,  would  seem 
strange  indeed  if  applied  to  a  void  contract 
which  would  "engage"  nothing.  As  stated 
at  the  outset,  and  also  by  Judge  Wolverton, 
the  title  of  the  plaintiffs  obtained  by  their 
contract  was  confirmed  in  them  by  the  gov- 
ernment. To  confirm  means  "to  malce  firm 
or  firmer,  to  establish,  to  strengthen,"  and 
"to  ratify."  Webster's  International  Diction- 
ary. Whea  a  sale  upon  execution  is  confirm- 
ed by  the  court,  neither  the  sale  nor  the  pro- 
ceedings whereby  it  was  obtained  are  held 
void,  but  are  ratified  and  established.  This 
case  of  Hammond  and  Wintoa  is  not  much 
unlike  that  of  United  States  v.  Winona  Sc 
St.  Peter  By.  Co.,  166  U.  S.  468,  17  Sup.  Ct 
368  (41  L.  Ed.  789).  This  was  a  suit  brought 
to  annul  a  certification  of  lands  (a  certificate 
having  the  same  effect  as  a  patent)  for  the 
benefit  of  the  railroad  company  under  a  con- 
gressional land  grant  Various  purchasers 
from  the  railroad  company  were  parties  to 
the  suit  By  an  act  of  Congress  of  March  2, 
1896  (U.  S.  CTomp.  St  {  4901)  It  was  provided: 

"But  no  patent  to  any  lands  held  by  a  bona 
fide  purchaser  shall  be  vacated  or  annnllod;  but 
the  right  and  titie  of  such  purchaser  is  here- 
by confirmed." 

It  appeared  that  at  the  time  the  lands 
were  certified  by  the  Land  Department,  as 
well  as  at  the  date  of  the  definite  location  of 
the  road,  which  was  the  date  which  deter- 
mined the  status  of  the  lands  as  falling  in  or 
excluded  from  the  grant  the  lands  were  sub- 
ject to  homestead  entries  and  pre-emption 
filings.  It  was  alleged  aitd  proved  that  the 
defendant  purchasers  bought  from  the  rail- 
road company  without  actual  knowledge  of 
these  old  entries  and  filings,  but  the  govern- 
ment contended  that  the  purchasers  were 
charged  with  the  constructive  notice  of  the 
record  in  the  local  land  office,  and  could  not 
qualify  aa  bona  fide  purchasers,  and  were 
therefore  not  entitled  to  the  protectloo  of 
the  confirmatory  act  of  1896.  The  court  re- 
jected this  contention  and  said: 

"It  is  earnestiy  contended  by  the  go<rem- 
ment:  That  the  present  holders  of  the  titie 
are  not  'bona  fide  purchasers.'  That  that  term 
has  a  fixed  and  well-defined  meaning,  as  an- 
nounced in  the  frequent  decisions  of  this  and 
other  courts.  That,  as  said  in  2  Pom.  Eq. 
Jur.  i  746:  'The  essential  elements  which  con- 
stitute a  bona  fide  purchaser  are  therefore 
three — a  valuable  consideration,  the  absence  of 
notice,  and  presence  of  good  faitii.'  United 
States  V.  California,  etc.,  Land  Company,  148 
U.  S.  31,  42.  That  while  two  of  these  essen- 
tial elements  may  be  fooad,  to  wit,  a  valuable 
consideration  and  the  presence  of  good  foitiv 
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the  tblrd,  the  absence  of  notice,  la  lacking. 
That  all  men  are  condnsively  presumed  to 
know  the  law,  and  that,  as  the  true  rale  of 
construction  in  reference  to  these  grants  was 
laid  down  by  this  court,  the  purchasers  were 
bound  to  know  such  true  rule.  That  the  records 
of  the  land  office  diadosed  the  existence  of 
these  homestead  entries  and  pre-emption  fil- 
ings, and  therefore  they  who  purchased  from 
the  railroad  company  knew,  or  at  least  were 
chargeable  with  knowledge,  of  the  fact  that 
those  lands  could  not  rightfully  have  been  cer- 
tified to  the  railroad  company,  but  were  except- 
ed from  the  terms  of  grant,  and  in  fact  remain- 
ed the  property  of  the  government.  It  is  far- 
ther insisted  that,  as  Congress  In  this  statute 
used  this  well-understood  expression,  it  in- 
tended only  the  protection  of  such  parties  as 
came  within  the  scope  of  this  settled  meaning. 
It  is  said  that  the  only  cases  to  be  covered  by 
this  provision  were  those  in  which  the  state  or 
the  railroad  company  by  presentation  to  the 
land  office,  before  the  filing  of  the  map  of  defi- 
nite location,  of  a  forged  relinquishment  by 
the  pre-emptor,  or  one  having  made  a  home- 
Btead  entry,  or  by  some  other  fraudulent  rep- 
resentations, secured  a  certification  or  patent 
to  the  tracts,  and  thereafter  sold  and  conveyed 
to  one  who  purchased  in  ignorance  of  the 
fraud. 

"We  are  unable  to  agree  with  this  contention 
of  counsel,  for  several  reasons:  In  the  first 
place,  the  situation  «a  it  was  known  to  exist 
makes  against  aay  sndl  narrow  construction. 
While  instances  of  such  fraudulent 'conduct  on 
the  part  of  the  state  to  which  the  lands  were 
certified,  or  the  company  to  which  the  lands 
were  patented,  might  exist,  yet  in  the  nature  of 
things  they  would  be  few,  and  hardly  worth  the 
special  notice  of  Congress,  while,  on  the  other 
band,  the  fact  that  there  had  been  a  difference 
between  the  Land  Department  and  the  courts, 
«ne  coDstmctioB  obtaining  in  Ae' former  prior 
to  the  decision*  by  the  latter,  and  the  fur- 
ther fact'  that  by  this  difference  of  construc- 
tion many  tracts  had  been  erroneously  cer- 
tified or  patented,  must- have  been  well  known 
to  Congress,  and  naturally  therefore  a  subject 
for  its  legislation." 

See,  also,  the  case  of  United  States  v.  De- 
troit Timber  4  Lumber  Co.,  200  U.  S.  821,  26 
Sup.  Ct  282,  50  L.  Ed.  49fi.  The  rule  In  re- 
gard to  illegal  contracts  Is  plainly  stated  In 
the  opinion  in  McMullen  t.  Hoffman,  174  U. 
S.  639,  at  page  654,  19  Sup^  Ct  839,  845  (43 
li.  Ed.  1117),  as  follows: 

"The  authorities  from  the  earliest  time  to 
the  present  unanimously  hold  that  no  court 
win  lend  its  assistance  in  any  way  towards 
carrying  out  the  terms  of  an  illegal  contract. 
In  case  any  action  is  brought  in  which  it'  is 
necessary  to  prove  the  illegal  contract  in  or- 
-der  to  maintain  the  action,  courts  will  not  en- 
force It,  nor  will  they  enforce  any  alleged 
rights  directly  springing  from  such  contract. 
In  cases  of  this  kind  the  maxim  is  'Potior  est 
cuadttio  defendentis.' " 

See  Horseman  t.  Horseman,  4S  Or.  83,  72 
Fftc.  698;   Jackscm  t.  Baker,  48  Or.  166,  85 


Pac.  512;  Kreamer  t.  Earl,  91  CaL  112,  27 
Paa  7i;3;  6  B.  0.  L.  p.  816,  g  215.  Let  ns 
take  the  language  used  In  McMullen  v.  HofT- 
man,  and  see  if  it  has  been  applied  by  the 
court  that  rendered  that  opinion  or  acted 
upon  by  the  Congress  of  the  United  States  in 
enacting  the  law  which  has  been  sustained  by 
the  federal  Supreme  Court.  Did  that  court 
refuse  to  lend  its  assistance  towards  carrying 
out  the  terms  of  the  contracts  with  Hammond 
and  WInton  and  the  Booth-Kelly  Lumber- 
Company?  No.  On  the  other  hand,  the  gov- 
ernment of  the  United  States  through  the  in- 
strumentality of  its  courts  and  Congress, 
said  to  these  vendees,  in  effect,  ke^  the  land 
which  you  have  innocently  purchased,  but 
the  United  States  still  has  an  interest  therein 
which  will  be  obliterated,  and  your  title  will 
be  confirmed  npon  the  payment  of  $2.50  per 
acre  to  the  United  States,  under  certain  con- 
ditions, which  were  complied  with  by  plain- 
tiffs. This  was  very  far  from  refusing  to 
lend  its  aid  In  carrying  out  the  terms  of  the 
sale  or  treating  the  contract  of  sale  as  a 
nullity.  By  means  of  such  contract  the  vendee 
has,  with  the  solemn  sanction  of  the  Congress 
and  the  courts  of  the  United  States,  olrtalned 
exactly  what  they  cmitracted  to  purchase 
from  the  railroad  company,  at  the  fnrtber 
cost  of  $2.50  for  what  is  analogous  to  an 
outstanding  title. 

The  plan  evolved  by  the  Supreme  Court 
of  the  United  States  is  entirely  at  varianc« 
with  the  omtention  of  the  defendant,  that 
the  contract  on  the  part  of  plaintiffs  was  a 
swindle,  wicked,  and  Illegal.  The  Congress 
and  the  Court  of  the  United  States  have  not 
given  it  such  a  status  In  respect  to  the  plain- 
tiffs. The  act  authorizing  the  confirmation 
of  plaintiffs'  title,  having  had  the  ai^roval 
of  the  court,  has  the  effect  of  construing  and 
applying  the  original  granting  acts,  and,  as 
it  was  intended,  is  an  adjustment  and  ad- 
judication of-  the  rightii  of  plaintiffs  under 
their  contract  -of  purchase.  It  Is  only  for 
this  court  to  consider  it  thus.  It  will  Ik  re- 
membered that  tn  the  litigation  between  the 
United  States  and  the  Oregon  and  CallfosBia 
Railroad  Company  the  govemmwit  took  the 
position  that  the  provisos  relating  to  the  sale 
of  the  granted  lands  to  actual  settlers  coostl- 
tnted  conditions  subsequent  annexed  to  the 
grants,  and  that  the  sales  made  contrary  to 
these  provisos  operated  to  deCeat  the  grants, 
and  justified  the  United  States  in  declaring  a 
forfeiture  and  resuming  title  to  all  the  lands, 
both  to  those  whldi  had  been  sold  and  those 
which  were  unsold.  In  the  suit  Involving  the 
unsold  lands,  this  ccmtention  was  sustained 
by  Judge  Wolverton.  United  States  v.  Oregon 
&  California  Railroad  Co.  (C.  C.)  186  Fed.  861. 
The  Supreme  Court  of  the  United  States 
came  to  a  radically  different  conclusion: 
Oregon  &  California  BailroSid  Co.  -v.  United 
States,  2S8  U.  S.  893,  35  Sup.  Ct  908,  69 
L.  .Ed.  I860.    That  court  held  that  every  in- 
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tendment  in  the  congtnictlon  ot  tbe  grants 
was  against  the  claim  of  forfeiture,  and  con- 
cluded that  the  provisos  are  not  conditions 
subsequent,  but  covenants.  The  court  notes 
the  fact  that  no  penalty  is  expressly  pre- 
scribed for  a  breach  of  tbe  covenants  con- 
tained in  the  provisos.    The  court  says: 

"Our  condnsions,  then,  on  the  contentions 
of  the  government  and  the  railroad  company, 
are  that  tbe  provisos  are  not  conditions  sub- 
sequent; that  they  are  covenants,  and  enforce- 
able.   •    •    •'• 

The  court  apparently  held  that  there  was 
no  forfeiture  by  the  railroad  company  of  its 
mi90ld  lands  by  reason  of  its  sales,  which 
were  made  in  breach  of  the  covenants  con- 
tained In  tbe  provisos,  and  concluded  as 
follows: 

"This,  then,  being  the  dtuation  resulting  from 
conditions  now  existing,  incident,  it  may  be,  to 
the  prolonged  disregard  of  the  covenants  by  the 
railroad  company,  the  lands  invite  now  more 
to  speculation  then  to  settlement,  and  we  thinic, 
therefore,  that  the  railroad  company  should 
not  only  be  enjoined  from  sales  in  violation  of 
the  covenants,  but  enjoined  from  any  dispo- 
sition of  them  whatever,  or  of  the  timber  there- 
on, and  from  cutting  or  authorizing  the  cutting 
or  removal  of  any  of  the  timber  thereon,  until 
Congress  shall  have  a  reasonable  opportunity 
to  provide  by  legislation  for  their  disposition 
in  accordance  with  such  policy  as  it  may  deem 
fitting  under  the  drcumstances,  and  at  the 
same  time  secure  to  the  defendants  all  the  val- 
ne  the  granting  acts  conferred  npon  the  rail- 
roads. 

"If  Congress  does  not  make  such  provision 
tbe  defendants  may  apply  to  the  District  Court 
^thin  a  reasonable  time,  not  less  than  six 
months,  from  the  entry  of  the  decree  herein, 
for  a  modification  of  so  much  of  tbe  injunction 
herein  ordered  as  enjoins  any  disposition  of 
the  lands  and  timber  until  Congress  shall  act, 
and  tbe  court  in  its  discretion  msy  modify  the 
decree  accordingly." 

If,  as  the  conrt  stated,  it  is  Impossible  to 
believe  that  Congress  contemplated  a  for- 
feiture by  tbe  railroad  company  of  its  un- 
sold lands  on  account  of  a  violation  of  the 
provisos,  it  is  also  impossible  to  believe  that 
Congress  contemplated  that  plaintiffs  and  oth- 
er like  purchasers  from  tbe  railroad  company 
should  forfeit  all  moneys  paid  to  the  railroad 
company,  and  should  take  nothing  by  their 
contracts  or  deeds.  Such  a  construction  is 
not  in  harmony  with  the  just  dealings  with 
the  United  States  Court  and  Congress  with 
the  defendant  railroad  company,  whose  viola- 
tions of  the  provisos  have  been  numerous 
and  willful.  The  patents  to  the  lands  is- 
sued to  the  railroad,  by  the  United  States, 
contained  no  reference  to  the  provisos  re- 
specting alienation  contained  in  the  grant- 
ing acts.  These  patents  named  as  the  gran- 
tee, not  the  original  grantee,  the  Oregon  Cen- 
tral Ballroad  Company,  bnt  a  stranger  to 


the  legislation  of  Cojigress,  namely,  the  Ore- 
gon &  California  Railroad  Company.  The 
language  of  Mr.  Justice  Brewer  In  United 
States  V.  California  &  Oregon  Land  Co.,  148 
U.  S.  31,  13  Sup.  Ct.  458,  37  L.  Ed.  354,  in 
speaking  of  the  diligence  required  of  a  pur- 
chaser of  titles  founded  on  a  patent  of  the 
United  States,  is  peculiarly  apt    He  says: 

"If  a  patent  from  the  government  be  pre- 
sented, surely  a  purchaser  from  the  patentee 
is  not  derelict,  and  does  not  fail  \n  sudi  dili- 
gence and  care  as  are  required  to  make  him 
a  bona  fide  purchaser,  because  he  relies  up- 
oa  the  determination  made  by  the  land  of- 
ficers of  the  government  in  executing  the  pat- 
ent, and  does  not  institute  a  personal  in- 
quiry into  all  the  anterior  transactions  upon 
which  the  patent  rested." 

It  is  significant  that  in  the  act  of  1912, 
granting  to  innocent  purchasers  the  right  of 
perfei;ting  their  titles  by  the  payment  to  the 
government  of  tbe  sum  of  $2JS0  per  acre,  the 
patent  provided  for,  to  be  issued  by  the  Sec- 
retary of  the  Interior,  was  merely  to  convey 
"all  of  the  right,  title  and  interest  of  the 
United  States"  in  the  land.  The  act  of  Au- 
gust 20,  1912,  known  as  the  "Innocent  Par- 
chasers'  Act"  which  authorized  the  compro- 
mise, provided  that  a  purchase  under  the  pro- 
visions of  the  act  "shall  operate  as  a  compro- 
mise of  any  and  all  claims .  of  tbe  United 
States  for  waste  or  trespass  upon  any  of  said 
lands  committed  by  such  purchaser,  defendant 
or  defendants,  or  their  successors  or  assigns 
respectively."  There  was  no  a  ttempt  ma  de  to 
settle  or  compromise  any  question  between 
the  plaintiffs  and  the  railroad  company. 

The  plaintiffs,  as  they  allege,  being  ig- 
norant of  the  existence  of  any  covenant  af- 
fecting the  disposition  of  these  lands,  in  g^ood 
faith  and  wholly  innocent  of  any  wrong,  re- 
lying on  such  patents,  contracted  with  the 
railroad  company  for  the  purchase  of  the 
lands.  The  defendant  railroad  company  in- 
vokes the  fiction  that  the  plaintiffs  were 
charged  with  the  knowledge  of  the  provisos 
contained  in  the  acts  of  1866  and  1870,  and 
that  therefore  the  contract  of  sale  was  un- 
lawful and  against  public  policy.  We  quote 
the  language  of  Judge  Gilbert  in  Oregon  R. 
&  Navigation  Co.  v.  Dumas,  181  Fed.  781, 
786,  104  C.  C.  A.  641,  646: 

"A  court  should  declare  a  contract  void  as 
against  public  policy  only  when  the  case  is 
clear  and  free  from  doubt,  and  the  injury  to 
the  public  is  substantial,  and  not  theoretical 
or  problematical." 

The  acts  of  Congress  indicate  the  public 
policy  In  the  disposition  of  tbe  lands,  and  it 
is  to  them  as  interpreted  by  the  federal 
courts  that  we  must  look  to  determine  tliat 
question. 

In  many  Instances  of  illegal  contracts  or 
transactions  the  parties  are  not  deemed  to  be 
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in  equal  fault,  as  there  are  degrees  of  wrong. 
A  distinction  bas  been  taken  netween  Illegal 
contracts,  both  parties  to  which  are  equally 
culpable,  and  those  In  which,  although  both 
have  participated  In  the  Illegal  act,  the  guilt 
rests  chiefly  upon  ore.  The  maxim,  "Ex 
dolo  malo,  non  oritur  actio,"  is  qualified  by 
another,  namely,  "In  pari  delicto  meliro  est 
conditio  defendentis."  Therefore,  unless  the 
Iiarties  are  in  pari  delicto  as  well  as  parti- 
ceps  crlminis,  the  courts,  although  the  con- 
tract Is  illegal,  win  afford  relief  where  equity 
requires  it,  to  the  more  innocent  party,  even 
after  the  contract  has  been  executed.  Such 
cases  form  an  tudependent  class,  entirely 
distinct  from  those  cases  which  rest  upon 
a  disaffirmance  of  the  contract  before  it  is 
executed.  But  as  in  the  case  of  the  repudi- 
ation of  an  executory  Illegal  contract  the  re- 
covery Is  had,  not  under,  but  independmtly 
of,  the  contract  which  Is  treated  as  a  nul- 
11^.  The  first  cases  In  which  the  principle 
was  applied  were  naturally  those  where  the 
statute  violated  by  the  contract  was  intend- 
ed for  the  special  protection  of  the 'party 
seeblng  relief  from  some  undue  advantage 
taken  by  the  other.  But  it  soon  came  to  be 
seen  that  the  principle  was  equally  appli- 
cable to  cases  where  the  law  infringed  was 
intended  for  the  protection  of  the  public  in 
general.  See  6  R.  C.  L.  p.  833,  S  223.  If  it 
be  considered  that  the  plaintiffs  had  con- 
structlTe  notice  of  the  provisos  contained  in 
the  granting  acts  referred  to,  then  it  would 
seem  that  the  federal  court  and  Congress 
deemed  the  plaintiffs  to  be  not  in  pari  de- 
licto with  the  defendant,  and  therefore  m- 
tltled  to  relief. 

Much  Is  said  In  both  of  these  cases  in  sup- 
port of  the  position  of  the  defendants,  in 
critlclElng  the  acts  of  plaintiffs  In  completing 
the  payments  after  suit  was  brought  by  the 
United  States.  Tl>e  plaintiffs  could  do  but 
<me  of  two  things ;  either  make  a  small  pay- 
ment to  complete  the  pumibase,  or  subject 
themselves  to  the  contention  by  defendant 
that  they  had  not  complied  with  their  con- 
tract and  were  entitled  to  nothing.  The  mat- 
ter was  then  wholly  at  sea,  and  any  novice 
in  legal  matters  would  advise  plalntUb  to 
take  the  course  they  did. 

The  demurrer  to  the  complaint  should  be 
overruled. 

The  judgment  of  the  lower  court  is  there- 
fore reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  be  deemed 
necessary,  not  Inconsistent  herewltli. 

McBRIDE,  C.  J.,  and  BENSON,  HARRIS, 
and  JOHNS,  JJ.,  concur. 
BURNETT,  J.,  concurs  in  the  result 
BENNETT,  J.,  who  heard  the  case,  hav- 
ing resigned,  did  not  participate  in  the  deci- 
sion. 
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(Supreme   Court  of  Oregon.     Nov.  9,  1920.) 

Pobllo  lands  «=989( I)— Railroad  liable  for  price 
per  aore  paid  to  United  Statao  to  perfaot 
title;  "void." 
In  view  of  the  Chamberlain-Ferris  Act  of 
Jane  9,  1916,  a  lumber  company,  which  in 
good  faith  purchased  some  19,000  acres  of 
land  from  a  railroad  company,  in  violation  of 
the  grant  of  the  land  to  the  road  frpm  tlie 
United  States,  providing  that  it  should  be  sold 
only  to  actual  settlers  in  quantities  not  greater 
than  quarter  secUons,  and  for  not  more  than 
$2.50  an  acre,  held  entitled  to  recover  from  the 
railroad,  whose  title  was  defeated  by  the  Unit- 
ed States,  the  amount  of  $2!.50  an  acre  paid  by 
it  to  the  United  States  to  perfect  iU  title,  but 
not  the  total  illegal  price  paid  by  it  to  the  road, 
the  contract  between  it  and  the  road  not  having 
been  "void";   that  is,  a  mere  nullity. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Void.] 

Burnett  and  Benson,  JJ.,  dissenting  in  part. 

In  Banc. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  John  p.  Kavanaui^,  Judge. 

Action  by  the  Booth-Kelly  Lumber  Com- 
pany, a  corporation,  against  the  Oregon  & 
California  Railroad  Company,  a  corporation. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed,  and  cause  remanded. 

This  is  an  action  to  recover  money  paid  by 
plaintiff  to  defendant  for  land  which  by  stat- 
ute defendant  was  prohibited  from  selling. 
A  demurrer  to  the  complaint  was  sustained, 
and,  the  plaintiff  declining  to  amend  or  plead 
further,  Judgment  that  plaintiff  take  nothing 
by  its  action  was  entered.  Plaintiff  appeals. 
Error  is  assigned  in  sustaining  the  demurrer 
and  entering  the  Judgment 

The  complaint  contains  substantially  the 
following  aUegattons:  By  two  instruments 
in  writing,  dated  December  21,  1901,  and 
January  2,  1003,  respectively,  the  defendant 
agreed  to  sell  and  convey,  and  the  plaintiff's 
assignor  agreed  to  purchase,  19,283.71  acres 
of  land  at  $10'  per  acre,  the  defendant  agree- 
ing that  when  the  purchase  money  was  paid, 
it  would  "cause  to  be  made  and  executed 
*  *  *  a  deed,  assigning,  transferring  and 
setting  over  *  •  •  all  the  land"  therein 
described.  The  purchase  money  was  paid  to 
the  defendant,  and  all  was  done  by  the  plain- 
tiff and  its  assignors  as  agreed,  but  the  de- 
fendant never  performed  Its  stipulations,  and 
refuses  to  do  so.  The  land  described  In  ths 
.written  instruments  was  a  part  of  a  grant 
of  over  2,000,000  acres  by  the  United  States 
to  the  defendant,  by  an  act  of  Congress  of 
July  25, 1866  (14  Stat  239)  as  amended  April 
10,  1869  (16  Stat.  47).    The  act  of  Congress 
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of  April  10,  1809.  required  tbe  defendant  to 
sell  the  land  "to  actual  settlers  only,  In  quan- 
ttties  not  greater  than  one  quarter  section 
to  one  purchaser,  and  for  a  price  not  exceed- 
ing two  dollars  and  fifty  cents  per  acre." 
Prior  to  the  date  of  the  transaction  between 
the  parties  hereto,  patents  were  issued  by 
the  United  States  to  the  defendant  for  the 
land  described  in  the  instruments  mentioned 
and  over  2,000,000  acres  besides.  These  pat- 
ents contained  nothing  to  indicate  that  any 
such  statutory  prohibition  existed,  and  did 
not  mention  the  act  of  1869  in  which  it  was 
contained.  Beginning  many  years  prior  to 
the  date  of  the  written  Instruments,  the  de- 
fendant had  made  a  large  number  of  sales 
of  land  granted  by  tbe  acts  of  Congress,  to 
purchasers  who  were  not  actual  settlers. 
In  quantities  much  greater  than  one  quarter 
section  to  one  purchaser,  and  for  prices 
greatly  exceeding  $2.50  per  acre.  This  was 
a  matter  of  general  knowledge  In  the  vicinity 
of  these  lands,  where  the  title  of  the  de- 
fend ant  to  its  granted  lands  was  generally 
regarded  as  a  perfect  title  In  fee  simple, 
without  incumbrance  or  restriction,  and  cus- 
tomarily accepted  as  such,  without  question 
or  examination.  The  plaintiff  and  its  as- 
signors Imew  and  relied  upon  these  facts, 
and  bad  no  knowledge  of,  the  statute  prohib- 
iting the  defendant  from  making  such  a  sale. 
The  defendant  knew  of  that  statute,  knew 
that  the  plaintiff  and  its  assignors  had  no 
knowledge  thereof,  and  knew  that  they  re- 
lied upon  the  facts,  knowledge,  and  custom 
above  mentioned.  The  defendant  represent- 
ed to  the  plaintiff  and  its  assignors  that  it 
was  tbe  owner  of  an  unincumbered  and  un- 
restricted fee-simple  estate  In  the  lands 
described  In  the  Instruments.  Tbe  plaintiff 
and  Its  assignors  relied  thereon,  and  under- 
stood that  sndi  an  estate  in  the  land  was 
to  be  conveyed  to  them.  This  and  other  like 
transactions  of  tbe  defendant,  violative  of 
the  requirements  of  the  provisos  of  the  grant- 
ing act  as  to  the  sale  of  the  land,  came  to 
the  attention  of  the  United  Statea  By  sub- 
sequent legislation  and  judicial  proceedings, 
tbe  United  States  took  from  defendant,  not 
only  this  land  which  defendant  had  under- 
taken to  convey  to  plaintiff,  but  all  the  rest 
of  the  2,000,000  acres  of  land  granted  to  It, 
and  provided  for  the  payment,  by  the  United 
States  to  the  defendant  of  $2.50  an  acre  for 
the  entire  land  grant,  including  the  land 
which  was  tbe  subject  of  the  present  trans- 
action. Such  forfeiture  of  the  grant  has  been 
upheld- by  the  Supreme  Court  of  the  United 
States. 

It  is  deemed  essential  that  reference  be 
made  to  the  acts  of  Congress  concerning  this 
land  grant  and  the  Judicial  decisions  inter- 
preting tbe  grant  and  determining  tbe  rights 
of  the  defendant  The  land  which  defendant 
undertook  to  sell  to  plaintiff  is  part  of  over 
2,000,000  acres  granted  to  defendant,  known 


as  tbe  "East  Side  Grant"   This  granting  act, 
as  amended,  provided: 

"Tiiat  the  lands  granted  •  •  •  sliall  be 
sold  to  actual  settlers  only,  in  quantities  not 
ETeater  than  one  quarter  section  to  one  pur- 
chaser, and  for  a  price  not  exceeding  two  dol- 
lars and  fifty  cents  per  acre." 

Tbe  "W^t  Side  Grant"  of  May  4, 1870,  con- 
tained a  like  provision,  both  known  as  tbe 
"settler's  clause."  The  defendant  in  its 
dealings  with  the  lands  granted  to  It  by 
these  acts  had  for  a  long  time  entirely  dis- 
regarded these  provisos.  On  May  2S,  190S. 
pursuant  to  an  act  of  Congress  of  April  30,. 
1908  [35  Stat.  571],  authorizing  and  direct- 
ing him  to  proceed  to  enforce  any  rights  or 
remedies  of  tbe  United  States  growing  out  of 
the  above-mentioned  acts  of  Congress,  the 
Attorney  General  of  the  United  States  filed 
a  bill  In  equity  against  the  defendant  and 
others,  and  in  January,  1909,  45  other  bills 
in  equity,  the  railroad  company  being  a 
party  defendant  In  each  of  them.  In  each 
of  these  cases  there  was  Joined  as  an  addi- 
tional party  defendant  some  Individual  or 
corporation  to  whom  the  defendant  had  at- 
tempted to  sell  some  of  the  land  in  violation 
of  tbe  prohibition  contained  In  the  granting 
acts,  the  plaintiff  being  such  an  additional 
defendant  in  one  of  those  suits.  The  suit  of 
May  28,  1906,  called  for  convenience  tbe 
"Main  Case,"  Involved  the  title  to  granted  ■ 
land  which  tbe  defendant  had  not  In  any  way 
attempted  to  sell,  and  each  of  the  46  later 
suits,  known  as  the  "Innooent  Purchaser 
Cases,"  concerned  only  the  land  which  the 
defendant  had  attempted  to  sell  to  such  an 
additional  party  defendant  Tbe  United 
States  in  all  these  suits  asserted  that  by 
reason  of  breaches  by  the  defendant  of  the 
so-called  "settler's  clause"  In  the  grants  the 
title  had  been  forfeited  to  and  revested  In  the- 
United  States.  This  contention  of  the  gov- 
ernment was  sustained  by  Judge  Wolvertoa 
in  a  decision  of  April  24,  1011,  In  the  main 
case  (United  States  v.  Oregon  &  Caltfomla 
Railroad  Co.  et  al.  [O.  C]  186  Fed.  881). 

The  act  of  Congress  of  August  20,  1012, 
authorized  tlie  Attorney  General  to  enter 
Into  a  compromise  with  any  purchaser  of  the 
granted  lands  against  whom  suit  had  been 
brought  under  tbe  Joint  resolution  of  April 
30,  1908,  and  It  was  provided  that  such  com- 
promise should  require  the  entry  of  a  de- 
cree of  forfeiture  against  such  purchaser, 
and  that  within  six  months  of  the  entry  of 
such  decree  the  purchaser  should  be  en- 
titled, on  payment  of  tbe  sum  of  $2.50  per 
acre  to  the  United  States,  to  receive  a 
patent  for  the  lands  covered  by  such  decree. 
Pursuant  to  section  4  of  this  act,  the  Attor- 
ney General  stipulated  with  the  plaintiff, 
the  additional  party  defendant  In  one  of  the 
45  suits  above  mentioned,  and  a  decree  of 
forfeiture  was  entered  In  that  case.     Tbe 
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defendant,  a  party  to  that  suit,  was  present, 
and  offered  no  objection  to  the  entry  of  that 
decree.  All  this  was  done  In  February  and 
March,  1918.'  Thereafter  plaintiff  made  ap- 
plication to  the  Secretary  of  the  Interior  to 
purchase  the  lands  forfeited,  paid  the  Treas- 
urer of  the  United  States  $2.50  per  acre 
for  all  the  lands  so  applied  for,  and  on  July 
21, 1913,  the  Secretary  of  the  Interior  caused 
a  patent  to  be  Issued  to  plaintiff,  conveying 
the  land  to  It.  The  main  case,  Involving  the 
rights  of  the  defendant  In  the  entire  grant, 
was  decided  by  the  Supreme  Court  of  the 
United  States  on  June  21.  1916  (Oregon  & 
California  Railroad  Co.  v.  United  States, 
238  U.  S.  393,  3S  Sup.  Ot  908;  m  L.  Ed. 
1360),  about  two  years  later.  The  Supreme 
Court  held  that  the  only  Interest  the  defend- 
ant ever  bad  In  this  land  was  the  right  to 
receive  not  more  than  $2.50  an  acre  for  It 
by  selling  It  to  actual  settlers  only  in  tracts 
of  a  quarter  section  or  leas ;  that  under  the 
terms  of  the  grant,  a  law  as  well  as  a  grant, 
it  was  unlawful  for  the  defendant  to  sell  In 
violation  of  Its  provisions;  and  that  the 
United  States  might  sell  the  lands,  provided 
only  It  secured  to  the  defendant  all  that  the 
granting  acts  conferred  upon  It,  namely,  $2.50 
per  acre.  Thereafter  Congress,  acting  on 
this  suggestion,  enacted  what  Is  known  as 
the  'CUamberlaln-Ferris  Act,"  of  June  9, 
1916  (39  Stat.  218),  providing  for  the  sale  of 
the  land  by  the  United  States  and  the  pay- 
ment from  the  proceeds  to  the  defendant  of 
an  amount  equal  to  $2.50  an-  acre  for  the  en- 
tire land  grant    Section  7  of  this  act  reads: 

"That  the  Attorney  General  of  the  United 
States  be,  and  he  is  hereby  authorized  and  di- 
rected to  institute  and  prosecute  any  and  all 
suits  in  equity  and  actions  at  law  against  the 
Oregon  &  Cialifomia  Bailroad  Company,  and 
any  other  proper  party  wt)ich  he  may  deem  ap- 
propriate, to  have  determined  the  amount  of 
moneys  which  have  been  received  by  the  said 
railroad  company  or  its  predecessors  from  or 
on  account  of  any  of  said  granted  lands,  wheth- 
er sold  or  unsold,  patented  Or  unpatented,  and 
which  should  be  charged  against  it  as  a  part 
of  the  'full  value'  secured  to  the  grantees  un- 
der said  granting  acts  as  heretofore  inter- 
preted  by  the  Supreme  Court.  In  maiding  this 
determination  the  court  shall  take  into  con- 
sideration and^  give  due  and  proper  legal  effect 
to  all  receipts  of  money  from  sales  of  land 
or  timber,  forfeited  contracts,  rent,  timber  dep- 
redations, and  interest  on  contracts,  or  from 
any  other  source  relating  to  said  lands;  also 
to  the  value  of  timber  talcen  from  said  lands 
and  used  by  said  grantees  or  their  successor 
or  successors.  In  making  this  determination 
in  the  aforementioned  suit  or  suits  the  court 
■hall  also  determine,  on  the  application  of  the 
Attorney  General,  the  amount  of  the  taxes  on 
said  lands  paid  by  the  United  States,  as  pro- 
vided ,in  this  act,  and  which  shonld  in  law 
have  been  paid  by  the  said  Oregon  &  California 
Railroad  Company,  and  the  amount  thus  de- 
termined shall  be  treated  as  money  received  by 
said  railroad  company." 

198P.-30 


The  validity  of  this  act  of  June  9,  1916, 
has  been  sustained  by  the  Supreme  Court  in 
an  opinion  of  April  23,  1917  (Oregon  &  Cal- 
ifornia Railroad  Co.  v.  United  States,  243 
U.  S.  649,  37  Sup.  Ct.  443.  «1  L.  Kd.  890). 
By  this  act  it  was  provided  that  nil  claims 
of  forfeiture  asserted  by  the  Attorney  Gen- 
eral in  suits  brought  by  him  under  the  au- 
thority of  the  Fulton  resolution  of  April  30, 
1908,  were  declared  to  be  of  the  same  force 
and  effect  as  declarations  of  forfeiture  by 
Congress.  It  was  provided  that  no  suit 
should  be  instituted  by  the  United  States 
pursuant  to  the  Fulton  resolution  of  1908, 
involving  any  land  sold  by  the  Oregon  & 
Callfomia  Railroad  Company  prior  to  the 
date  of  that  resolution,  unless  within  one 
year  from  August  20,  1912,  the  date  of  the 
approval  of  the  act.  The  purpose  of  this 
provision  was  to  affirm  the  exdusion,  from 
suits  against  purchasers,  of  those  who  had 
purchased,  contrary'  to  the  terms  of  the 
provisos,  in  quantities  leas  than  1,000  acres. 
Compromises  were  made  by  the  United 
States  Attorney  General  with  all  other  pur-- 
chasers  who  were  defendants  in  suits 
brought  under  the  Fulton  resolution.  As 
stated  in  the  opinion,  Oregon  &  California 
Railroad  Co.  v.  United  States,  238  U.  S.  383. 
35  Sup.  Ct.  908,  59  L.  Ed.  1360: 

"Daring  the  year  1870  the  Oregon  &  Califor- 
nia Railroad  Company  procured,  by  mortgage 
bonds,  approximately  $8,000,000,  end  during  the 
year  1871  the  West  Side  Company  in  the  same 
way  procured  about  $1,000,000.  With  the  funds 
thus  procnred  the  lines  of  railroad  contemplated 
by  the  act  of  1866  and  the  act  of  May  4,  1870. 
respectively,  were  prosecnted  continuously  nn- 
til  about  January,  1873." 

Glenn  B.  Husted,  of  Portland  (Mark  Nor- 
ris,t>f  Portland,  <m  the  brief),  for  appellant. 

Alfred  A.  Hampeon,  of  Portland  (Ben  C. 
Day,  of  Portland,  on  the  brief),  for  respond- 
ent 

S.  W.  Williams,  Sp.  Asst.  Atty.  Oen.,  ami> 
ens  curiae,  for  the  United  States. 

George  M.  Brown,  of  Portland,  Atty.  Qen., 
and  J.  O.  Bailey,  Asst  Atty.  Gen.,  andcl 
curlce,  for  the  State. 

BEAN,  J.  (after  stating  the  facts  as  above). 
Having  rendered  an  opinion  on  this  date 
in  the  case  of  Hammond  and  Winton  v.  Ore- 
gon &  CaUfomia  Railroad  Co.,  193  Pac.  457, 
Involving  questions  similar  to  those  In  the 
present  case,  but  one  phase  of  the  case  re- 
mains to  be  considered.  It  Is  the  position  of 
plaintiff  that  what  the  defendant  undertook 
to  do  by  its  contract  was  prohibited  by  stat- 
ute and  null  and  void ;  that  the  plaintiff  re- 
ceived nothing  from  defendant  for  the  money 
it  paid  to  it  upon  the  land  contract;  that 
the  transaction  was  not  malum  in  se,  but 
merely  malum  prohibitum;  and  that  plain- 
tiff is  entitled  to  recover  all  the  money  it 
paid  to  defendant  in  this  action  for  money 
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had  and  received.  It  Is  suggested  by  plain- 
tiff that  in  any  event  the  plaintiff  Is  entitl- 
ed to  recover  the  lesser  sum  of  $2.60  per 
acre,  the  amount  paid  to  the  United  States 
to  perfect  plaintiff's  title. 

There  can  be  no  question  but  that  plain- 
tiff, by  its  contract  and  payment,  obtained 
all  the  right  and  title  to  the  lands  that  the 
defendant  had  or  could  convey.  What  title 
did  the  defendant  get  by  virtue  of  the  grant 
and  the  construction  of  the  road  in  compli- 
ance therewith?  This  question  has  been  an- 
swered by  the  federal  Supreme  Court  in 
Oregon  &  California  v.  United  States,  238  U. 
S.  393,  35  Sup.  Ct.  908,  59  L.  Ed.  1360.  We 
quote  from  page  434  of  238  U.  S.,  page  924 
of  35  Sup.  Ct  (59  L.  Ed.  1360),  the  language 
used  in  construing  the  grants: 

"There  was  a  complete  and  absolute  grant  to 
the  railroad  company  with  power  to  sell,  limited 
only  as  prescribed.    •    »    • " 

The  lumber  company,  after  ascertaining 
all  of  the  facts,  did  not  attempt  to  rescind, 
or  treat  the  contract  as  a  nullity,  but  held 
fast  to  whatever  rights  they  had.  It  was  the 
vendee  of  all  the  interest  the  railroad  had 
in  the  land  and  could  convey,  and  as  such 
vendee  it  established  Its  good  faith  in  the 
transaction  to  the  satisfaction  of  the  Depart- 
ment of  Justice  of  the  United  States.  By 
virtue  of  being  such  vendee,  or  innocent  pur- 
chaser, It  obtained  a  confirmation  of  its  title 
to  the  lands  upon  the  payment  of  $2.50  per 
acre  to  the  United  States.  Being  such  pur- 
chaser from  the  railroad  company  formed  the 
basis  of  its  right  to  obtain  a  confirmatory 
title  to  the  lands  from  the  United  States. 
This  status  was  reached  by  means  of  its  con- 
tract with,  and  payment  to,  the  defendant 
It  is  now  contrary  to  plaintiff's  former  con- 
duct for  It  to  say  that  it  received  nothing  by 
virtue  of  its  contract,  or  the  money  paid  de- 
fendant It  should  not  now  be  permitted  to 
treat  the  foundation  of  its  title  as  a  nullity. 
As  noted  in  the  Hammond  Case,  the  title  of 
plaintiff  to  the  land  was  confirmed  by  the 
United  States,  and  the  contract  in  question 
ratified.  The  law  applicable  to  the  transac- 
tion and  the  policy  of  the  government  are 
both  fixed  by  the  federal  acts  and  adjudica- 
tion. In  order  to  perfect  its  title  to  the  lands 
plaintiff  was  compelled  to,  and  did,  pay  the 
sum  of  $2.50  per  acre.  As  already  stated 
in  the  Hammond  Case,  the  contract  of  pur- 
chase should  be  carried  out  as  made  by  the 
parties  or  disregarded.  It  is  not  the  province 
of  the  court  to  make  a  new  contract  for- the 
parties.  The  plaintiff  should  have  title  to 
the  lands  for  the  price  fixed  by  the  contract, 
and  should  recover  the  amount  it  was  com- 
pelled to  pay  for  the  outstanding  title.  This 
amount  is  not  claimed  by  defendant  to  be  un- 
reasonable or  unfair. 

It  is  suggested  by  the  defendant  that  it 
may  be  required  to  account  and  pay  to  the 
United  States  the  full  amount  of  the  contract 


price.  As  we  understand  the  provision  in  re- 
gard to  the  accounting,  it  is  to  be  adjudged  in 
a  legal  manner.  In  the  language  of  the 
Chamberlain-Ferris    Act   of    Juhe    9,    1916, 

suits  are  authorized — 

"to  have  determined  the  amount  of  moneys 
which  have  been  received  by  the  said  railroad 
company  or  its  predecessors  from  or  on  ac- 
count of  any  of  said  granted  lands,  whether  sold 
or  unsold,  patented  or  unpatented,  and  which 
should  be  diarged  against  it  as  a  part  of  the 
'full  value'  secured  to  the  grantees  under  said 
granting  acts  as  heretofore  interpreted  by  the 
Supreme  Court.  In  making  this  determination 
the  court  shall  take  into  consideration  and  give 
due  and  proper  legal  effect  to  all  receipts  of 
money  from  sales  of  land  or  timber.  *  *  •  " 
Section  7. 

We  see  no  reason  for  the  defendant  to  fear 
that  anything  will  be  charged  against  it  in 
sudi  an  accounting  which  should  not  be 
charged. 

Confusion  has  resulted  from  the  lack  of 
precision  in  the  use  of  the  terms  "void" 
and  "voidable"  contracts.  A  contract  which 
the  law  denounces  as  void  is  necessarily  no 
contract  whatever,  and  the  acts  of  the  parties 
in  an  effort  to  create  one  in  no  wise  bring 
about  a  change  of  their  legal  status.  The 
parties  and  the  subject-matter  of  the  contract 
remain  Just  as  they  did  before  any  act  was 
performed  in  relation  thereto.  A  void  con- 
tract is  a  mere  nullity.  It  is  obligatory  on 
neither  party.  It  requires  no  disaffirmance  to 
avoid  it,  and  cannot  be  validatod  by  ratifica- 
tion. It  is  void  as  to  everybody  whose  rights 
would  be  affected  by  it  if  valid:  6  R.  C. 
L.  p.  591,  {  10;  Bradtfeldt  v.  Cooke,  27  Or. 
194,  40  Fac.  1,  50  Am.  St  Bep.  701;  Alien 
V.  Berryhill,  27  Iowa,  534,  1  Am.  Bc^.  309; 
Blinn  V.  Schwarz,  177  N.  Y.  252,  69  N.  E. 
642,  101  Am.  St  Bep.  806;  Tate  v.  Gaines,  25 
Okl.  141,  1(»  Pac.  193,  26  L.  B.  A.  (N.  S.)  106; 
Jordan  v.  Greensboro  Furnace  Co.,  126  N.  C. 
143,  35  S.  E.  247,  78  Am.  St  Bep.  644 ;  Kellogg 
V.  Howes,  81  CaL  170,  22  Pac.  509,  6  L.  B.  A. 
588  and  note;  Austin  v.  Davis,  128  Ind. 
472,  26  N.  E.  890,  12  L.  B.  A.  120,  25  Am. 
St  Rep.  456;  Breckenridge  v.  Ormsby,  1 
J.  J.  Marsh  (24  Ky.)  236,  19  Am.  Dec.  71; 
Macfarland  v.  Helm,  127  Mo.  327,  29  S.  W. 
1030,  48  Am.  St.  Rep.  629. 

The  land  contract  in  question  does  not 
come  within  any  of  the  descriptions  of  a 
void  contract  It  affected  the  rights  of  the 
parties  and  bore  fruit.  It  is  obligatory  upon 
the  defendant.  The  Booth-Kelly  Lumber 
Company  was  not  in  equal  fault  with  the 
Oregon  &  California  Railroad  Company  in 
making  the  contract  of  sale  in  violation  of 
the  provisos  of  the  grant,  and  is  therefore 
entitled  to  recover  the  money  paid  to  per- 
fect its  title.  Upon  this  point,  in  addition 
to  the  other  authorities  cited  in  the  Ham- 
mond and  WInton  Case  see  Lowell  v.  Bos- 
ton &  Lowell  Bailroad.  23  Pick.  (Mass.)  24, 
34  Am.  Dec.  33,  37;   Tracy  y.  Talmage.  14 
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N.  T.  162,  67  Am.  Dec.  132,  143;  Schermer- 
Iwni  V.  Talman,  14  N.  Y.  93;  Bond  y.  Mont- 
gomery, 66  Ark.  663,  571,  20  S.  W.  525,  85 
Am.  St  Rep.  119;Mlchener  y.  Watts,  176 
Ind.  876,  96  N.  E.  127,  36  L.  B.  A.  (N.  S.)  142; 
Manchester,  etc.,  B.  Co.  y.  Concord  R.,  66 
N.  H.  100.  20  Ati.  383,  9  L.  R.  A.  689,  49  Am. 
8t  Rep.  582;   Quirk  y.  Thomas,  6  Mich.  111. 

The  facts  alleged  in  the  complaint  show 
that  the  plaintiff  ia  entitled  to  recoyer  the 
snm  of  $2.50  per  acre,  paid  to  the  United 
States  to  perfect  its  title  to  the  lands  pui^ 
chased  of  defendant.  Therefore  the  demur- 
rer to  the  complaint  should  be  oyerruled. 

The  Judgment  of  the  lower  court  Is  reyers- 
ed,  and  the  cause  will  be  remanded  for  such 
further  proceedings  as  may  be  deemed  proper, 
not  inconsistent  herewith. 

HARRIS,  J.,  did  not  sit  in  this  case. 
BENNETT,  J.,  who  heard  the  case,  haying 
resigned,  did  not  participate  in  the  decision. 
McBBIDB.  a  J.,  and  JOHNS,  J.,  concur. 

BCRNETT,  J.  (dissenting  In  part  and  con- 
curring in  part).  The  plaintiff  sues  to  recoyer 
money  which  it  and  Its  grantors  paid  to  the 
defendant  on  a  contract  by  which  the  latter 
agreed  to  sell  to  the  plaintiff  certain  lands 
granted  to  predecessors  in  Interest  of  the  de- 
fendant by  the  United  States  to  aid  in  the 
construction  of  certain  railroads  in  this  state. 
The  acts  of  Congress  granting  the  lands  are 
those  of  July  25,  1S66,  14  Stat,  at  L.  239, 
April  10,  1869,  16  Stat  at  Xj.  47,  and  May  4, 
1870,  16  Stat  at  L.  94.  The  plalntlfl  claims 
that  its  contract  called  for  the  conyeyance 
of  upwards  of  19,000  acres  of  land,  upon 
which  it  has  paid  to  the  defendant 
$192,837.10;  that  the  plaintiff  has  fully  per- 
formed the  contract  on  its  part;  and  that 
the  defendant  refuses  to  perform  any  of  its 
conditions  on  its  pert  to  be  performed.  In 
addition  to  the  foregoing,  constituting  the 
substance  of  the  complaint,  that  pleading 
goes  on  to  state  that  the  lands  contracted 
for  were  part  of  those  granted  by  the  acts 
ot  Congress  referred  to;  that  patents 
had  been  Issued  by  the  goieral  goyemment  to 
the  defendant  including  all  of  the  lands  here 
In  question;  that  for  many  years  prior  to 
the  date  of  the  contract  the  defendant  had 
been  aellljig  to  many  people,  not  actual  set- 
fters,  Quantities  of  land  much  greater  than 
quarter  sections,  at  prices  greatly  exceeding 
$2.50  per  acre ;  that  this  was  a  matter  of  gen- 
eral knowledge  in  the  ylcinity;  and  tliat 
ontU  about  April  SO,  1906,  the  title  of  the 
defendant  to  the  realty  in  question  was  gen- 
erally regarded  as  a  perfect  title  in  fee 
simple,  without  Incumbrance  or  restriction. 
The  plaintiff  ayers  that  it  and  its  prede- 
cessors in  Interest  knew  and  relied  apon 
these'  facts  as  constituting  a  custom  preya- 
lent  in  the  community,  and  had  no  knowledge 
of  the  provisions  of  the  acts  of  Congress  re- 
ferred to,  to  the  effect  that  the  defendant 


should  sell  the  lands  only  to  actual  settlers 
thereon,  at  a  price  not  exceeding  $2.50  per 
acre;  but  that  the  defendant  well  knew  the 
terms  of  the  statutes  mentioned.  The  com- 
plaint recites  also  that  the  United  States  filed 
its  bill  in  equity  against  .the  defendant 
and  this  plaintiff  on  January  23,  1909, 
in  the  United  States  District  Court  for  the 
District  of  Oregon,  averring,  in  substance, 
that  th6  defendant  had  sold  the  realty  in  di- 
rect contravention  of  the  act  of  Congress, 
limiting  the  sale  in  quantity  and  price  as 
stated ;  that  as  a  result  of  the  litigation  a  de- 
cree was  entered,  forfeiting  the  land  to  the 
United  States  government;  and  that  after- 
wards the  plaintiff  filed  with  the  Secretary  of 
the  Interior  a  certified  copy  of  the  decree,  to- 
gether with  its  application  to  purchase  all 
of  the  lands  decreed  in  that  suit  to  be  for- 
feited to  the  United  States,  and  paid  to  the 
treasury  of  the  United  States  the  sum  of 
$2.50  an  acre,  whereupon  the  United  States 
government  issued  to  the  plaintiff  a  patent  to 
all  of  the  lands  involved  in  the  contract  be- 
fore mentioned.  As  a  conclusion  from  all 
of  these  statements,  in  its  complaint,  the 
plaintiff  demands  judgment  against  the  de- 
fendant for  the  amount  of  money  paid  as  the 
purchase  price.  The  Circuit  Court  sustained 
a  demurrer  to  this  complaint,  and,  the  plain- 
tiff having  refused  to  plead  further,  a  judg- 
ment was  entered  that  it  take  nothing,  and 
that  the  defendant  have  judgment  against  It 
for  its  costs  and  disbursements,  whereiq)on 
the  plaintiff  appealed. 

The  controversy' hinges  upon  the  effect  of 
the  proviso  in  the  acts  granting  the  land  to 
the  railroad  company,  whereby  the  grantee 
was  required  to  sell  Uie  land  to  settlers  only, 
and  at  a  price  not  exceeding  $2.50  per  acre, 
and  the  effect  of  subsequent  Congressional  leg- 
islation. This  portion  of  the  granting  acta 
had  the  construction  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Oregon  &. 
California  Railroad  Go.  v.  United  States,  238 
U.  S.  393,  36  Sup.  Ct  908,  59  U  Ed.  1360,  and 
again  in  the  same  case  in  243  U.  S.  549,  37 
Sup.  Ct  443,  61  L.  Ed.  800.  That  suit  was. 
one  brought  by  the  United  States  against 
the  defoidant,  known  in  the  argument  as 
the  "main  case,"  to  declare  a  forfeiture  to- 
the  Uhited  States  of  all  of  the  lands  which 
had  not  been  sold  by  the  company,  aggregat- 
ing 2,300,000  acres.  The  contention  of  the 
goyemment  was  that  the  proviso  of  the  acts- 
limiting  the  amount  of  land  to  be  90ld  to  ac- 
tual settlers  and  the  price  to  be  paid  therefor 
was  a  condition  subsequent,  the  violation  of 
which  had  utterly  forfeited  the  land  to  the 
government  In  238  U.  S.  393,  the  court 
bel|^  in  effect  that  the  proviso  was  not  a 
condition  subsequent  but  an  enforceable 
covenant  The  conclusion  of  the  court  is  thus^ 
stated : 

"There  was  a  complete  and  absolute  grant 
to  the  raOroad  company  with  power  to  sell,. 
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Umited  only  u  prescribed,  and  -we  agree  with 
the  goTenunent  that  the  company  'might  choose 
the  actual  settler;  might  sell  for  any  price  not 
exceeding  $2.60  an  acre;  might  sell  in  quanti- 
ties of  40,  60,  or  100  acres,  or  any  amount  not 
exceeding  160  acres.'  And  we  add,  it  might 
choose  the  time  for  selling  or  its  use  of  the 
grants  as  a  means  of  credit,  subject  ultimately 
to  the  restrictions  imposed;  and  we  say  're- 
strictions imposed'  to  reject  the  contention  of 
the  railroad  company  that  an  implication  of 
the  power  to  mortgage  the  lauds  carried  a  rigbt 
to  sell  on  foreclosure  divested  of  the  obligations 
of  the  provisos." 

The  result  of  the  litigation  as  given  shape 
by  the  opinion  of  the  court  when'  the  case 
was  first  before  it  was  that,  owing  to  the  re- 
peated and  extensive  violations  of  the  pro- 
visos of  the  acts  of  Congress,  a  new  situation 
had  arisen  calling  for  a  decree  of  the  court 
to  the  effect  that  the  railroad  company 
should  not  only  be  enjoined  from  sales  in 
breach  of  the  covenant,  but  also  restrained 
from  making  any  alienation  of  the  lands 
whatever,  or  of  the  timber  thereon,  until  Con- 
gress should  have  an  opportunity  to  provide 
by  leglslatioii  for  their  disposition  as  it 
might  deem  fitting  under  the  circumstances, 
and  at  the  same  time  secure  to  the  defend- 
ants all  the  value  the  granting  acts  conferred 
upon  the  railroads.  An  alternative  was  also 
expressed  that  if  Congress  did  not  act  upon 
the  subject,  the'  defendants  might  apply  to 
the  district  court  within  a  reasonable  time 
not  less  than  six  months  from  the  entry  of 
the  decree,  for  a  modification  thereof,  not 
material  to  b^  noted  here. 

In  the  act  of  Jnly  26,  1866,  Confess  had 
retained  the  tlgbt  to  add  to,  alter,  amend,  or 
repeal  the  granting  act  at  any  time,  having 
due  regard  for  the  rights  of  the  grantee  rail- 
road company.  Acting  under  that  reserva- 
tion, Congress  passed  the  act  of  August  20, 
1912,  37  U.  S.  Stat  820,  revesting  the  title  to 
all  of  those  lands  in  the  United  States  gov- 
ernment. After  adopting  the  claims  of  for- 
feiture asserted  by  the  Attorney  General  In 
or  by  suits  In  equity,  actions  at  law  or 
other  Judicial  proceedings  instituted  pur- 
suant to  the  Joint  resolution  of  Congress  ap- 
proved April  80,  1908,  and  giving  them  the 
some  force  and  effect  as  declarations  of  for- 
feiture by  acta  of  Congress,  withdrawing  the 
lands  reverting  to  the  government  from  tsatxy 
under  the  public  land  laws,  and  placing  cer- 
tain restrictions  on  future  suits  looking  to 
the  forfeiture  of  any  of  the  lands  granted  the 
railroad  company,  section  4  of  the  act  reads 
thus: 

"That  the  Attorney  General  is  hereby  author- 
ized to  compromise  in  the  manner  hereinafter 
provided  any  suit  heretofore  or  bereafte*  in- 
stituted pursuant  to  -the  provision  of  said 
Joint  resolution  approved  April  thirtieth,  nine- 
teen hundred  and  eight,  involving  lands  pur- 
chased from  the  said  Oregon  &  California 
Railroad  Company  prior  to  September  fourth, 
nineteen  hundred  and  eight.    In  any  such  suit 


the  Attorney  General  may.  In  "his  discretion, 
stipulate  with  the  defendant  or  defendants  who 
purchased  said  lands,  or  are  the  successors  or 
assigns  of  such  purchaser  or  purchasers,  that 
decree  shall  be  entered  adjudging  that  the  lands 
involved  therein  have  been  and  are  forieited  to 
the  United  States.  Such  decree  shall  recite  that 
the  same  was  entered  pursuant  to  such  stipula- 
tion. If  said  purchaser  defendant  or  defend- 
ants, or  their  successors  or  assigns,  shall  with- 
in six  months  from  the  entry  of  said  decree  file 
with  the  Secretary  of  the  Interior  a  certified 
copy  of  said  decree,  together  with  an  applica- 
tion to  purchase  all  of  the  lands  adjudged  by 
said  decree  to  have  been  forfeited  to  the  Unit- 
ed States  as  dforesaid,  and  shall  pay  to  the 
Treasurer  of  the  United  States  the  sum  of 
two  dollars  and  fifty  cents  per  acre  for  all  of  the 
lands  so  applied  for,  the  Secretary  of  the  In- 
terior shall  cause  patents  to  be  issued  con- 
veying to  said  purchaser  defendant  or  defend- 
ants, and  their  successors  and  assigns,  all  of 
the  right,  title,  and  interest  of  the  United  States 
in  and  to  all  ot  said  lands;  and  such  purchase 
shall  operate  as  a  compromise  of  any  and  all 
claims  of  the  United  States  for  waste  or  tres- 
pass upon  any  of  said  lands  committed  by  sndi 
purchaser  defendant  or  defendants  or  their 
successors  or  assigns,  respectively:  Provided, 
that  the  benefits  of  this  section  shall  not  be 
exercised  or  enjoyed  except  in  cases  where  de- 
cree shall  have  been  entered  pursuant  to  stipu- 
lation entered  into  as  aforesaid:  And  provided 
further,  that  the  provisions  of  this  section  shall 
not  apply  to  any  lands  that  have  not  been 
patented  to  said  Oregon  &  Oalifomia  Railroad 
Company:  And  provided  further,  that  the 
aforesaid  privilege  of  purchasing  said  forfeit- 
ed lands  shall  not  be  exercised  or- enjoyed  as 
to  less  than  all  of  the  lands  involved  in  said 
suits,  respectively,  the  purpose  hereof  being  to 
prevent  the  elimination  from  any  purchase  of 
any  lands  from  which  timber  has  been  removed 
or  upon  which  any  other  waste  or  trespass  has 
been  committed,  or  the  elimination  of  any  part 
whatever  of  any  land  from  such  purchase." 

Section  S  makw  the  act  inapplicable  to 
what  has  lieretoifore  been  designated  as  the 
main  suit    Section  6  reads  aA  f ollowa 

"That  nothing  In  this  act  contained,  nor  ac- 
tion taken  pursuant  to  the  provisions  of  this 
act,  shall  be  construed  as  a  condonation  of 
any  of  the  breaches  of  any  of  the  conditions  or 
provisions  aqnexed  to  any  <tf  the  grants  des- 
ignated in  said  Joint  resolution  approved  April 
thirtieth,  nineteen  hundred  and  eight,  nor  as 
a  waiver  of  any  of  said  conditions  or  provisions, 
nor  as  a  waiver  of  any  right  of  forfeiture  in 
favor  of  the  United  States  on  account  of  any 
breach  or  breaches  of  any  of  said  conditions, 
nor  as  a  waiver  of  any  cause  of  action  or  rem- 
edy of  the  United  States  on  account  of  any 
breach  or  breaches  of  any  of  said  conditions  or 
provisions,  nor  as  a'^waiver  of  any  other  rights 
or  remedies  existing  in  favor  of  the  United 
States." 

Notwithstanding  the  voluminous  briefs  and 
extended  arguments  as  between  the  parties 
to  this  suit,  the  matter  In  controversy  la 
brought  within  a  simple  and  narrow  compass. 
The  defendant  contracted  to  sell  the  land  to 
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the  plaintiff.  The  latter  had  performed  Its 
part  of  the  ezecatory  contract  While  it  was 
Btlll  in  process  of  ezecntlon  awaiting  Its  com- 
pletion by  the  conveyance  of  the  fee-simple 
title  to  the  land  yet  to  be  performed  by  the 
defendant,  the  government  reassttmed  the 
title  to  the  land.  This  was  attributable  to 
the  defendant's  breach  of  what  the  Supreme 
Court  of  the  United  States  has  decided  to  be 
its  enforceable  covenant  The  law  had  not 
forbidden  the  plaintiff  to  buy  the  land.  It 
has  committed  no  wrong.  It  was  not  a  party 
to  the  covenant  One  party  cannot  violate 
another  party's  covenant  When  it  discover- 
ed that  the  defendant  could  not  convey  and 
had  not  conveyed  anything,  the  plaintiff  was 
entitled  to  recover  the  money  it  had  paid, 
upon  the  simple  principle  that  it  had  paid 
for  something  which  it  had  not  received. 

It  is  said  in  argument  that  the  plaintiff  re- 
ceived the  benefit  of  its  contract  with  the  de- 
fendant. This  Is  fallacious.  The  general 
government  had  forfeited  whatever  title  the 
defendant  had  In  the  land.  Under  the  sixth 
section  of  the  act  referred  to,  the  govern- 
ment reserved  all  remedies  agslnst  the  de- 
f^dant  It  has  no  right  te  any  benefit  under 
that  act  Having  given  nothing,  it  cannot 
keep  anything  It  received.  It  is  said  in  the 
fourth  section  that  the  Attorney  Qeneral  is 
authorized  to  oompromise  pending,  salts  "in 
the  manner  hereinafter  provided."-  lat^  in 
the  same  section  those  in  the  situation  of  the 
plaintiff  here  were  authorised  to  pay  to  the 
United  States,  after  the  title  had  been  for- 
feited to  the  government,  $2.50  an  acre,  and 
buy,  not  from  the  defendant  but  from  the 
government  direct  all  of  th«  lands  mentioned ; 
and  the  act  expressly  gives  the  extent  ot  the 
compromise  in   these   words: 

"And  sacli  purchase  shall  operate  as  a  com- 
promise of  any  and  all  claims  of  the  United 
States  for  waste  or  trespass  upon  any  of  said 
lands  committed  by  such  purchaser  defendant 
or  defendants  or  tiieir  successors  or  assigns, 
respectively." 

The  extent  of  the  compromise  is  thus  limit- 
ed and  defined.  There  was  no  compromise  re- 
specting the  actual  title  of  the  land.  It  was 
taken  away  from  the  defendant  as  fully  and 
decisively  as  could  possibly  be,  and  reverted 
to  tlie  government  By  the  first  section  ot 
the  act  the  suit  itself,  already  begun  by  the 
Attorney  General,  was  declared  equivalent  to 
forf^tnre  by  act  of  Congress.  There  was 
no  reason  for  compromise  as  to  the  title,  and 
none  was  contemplated  by  the  statute.  It  is 
n«X  a  case  where  the  purchaser  gets  a.  partial 
estate  from  the  seUer,  which  he  Is  entitled 
to  perfect  by  purchasing  an  outstanding  title 
more  or  less  paramooat  .  Having  received 
nothing  from  the  defendant  there  was  noth- 
ing for  the  plaintiff  to  return  to  the  seller. 
When  the  tatter's  title  came  to  naught  by 
reason  of  Its  breach  of  the  covenants  con- 
nected with  Its  creaticm,  at  that  moment 


the  plaintiff  was  entitled  to  recover  the 
money  it  had  paid.  The  situation  presented 
is  equivalent  to  one  In  w&ich  the  purchaser 
from  A.  has  gone  into  possession  and  has 
been  ejected  by  B.  under  paramount  title. 
The  purchaser  has  not  bought  his  peace  as  to 
the  title.  He  has  been  forced  to  surrender  the 
title  and  has  become  a  stranger  to  it.  That 
he  afterwards  buys  It  from  the  true  own- 
er or  effects  a  compromise  for  the  trespass  or 
damage  done  by  him  while  in  possession  does 
not  in  any  degree  lessen  the  liability  of  A., 
his  former  grantee,  to  refund  to  him  the  full 
purchase  price  paid.  If  the  plaintiff  had 
procured  the  right  to  purchase  the  land  from 
the  government  by  any  act  or  assistance  of 
the  defendant,  there  would  be  some  ground 
for  the  argument  that  the  plaintiff,  having 
received  the  benefit  of  Its  contract,  cannot 
now  repudiate  it  and  recover  the  money  with- 
out placing  the  defendant  in  statu  quo.  But 
the  record  shows  that  the  plaintiff  secured 
the  right  to  purchase,  not  on  account  of  any 
act  ot  the  defendant,  but  In. spite  of  it  The 
defendant's  conduct  led  to  the  utter  destruc- 
tion of  the  tlUe.  so  that  the  plaintiff  received 
nothing.  The  money  paid  is  In  very  truth 
the  property  of  the  plaintiff,  and  to  allow  the 
plaintiff  to  recover  only  12.50  per  acre,  the 
amount  paid  to  the  government,  would  be 
permitting  the  defendant  to  reap  where  It 
had  not  sown.  Before  the  enactment  by  Con- 
gress of  the  statute  of.  Aogust  20,  191^,  a 
cause  of  action  bad  arisen  In  favor  of  the 
plaintiff  «nd.agali)st  the  defendant,  as  for 
money  had  aiid  received  to  the  use  of  the 
plaintiff.  That  dmse  In  action  for  the  full 
purchase  price  It  paid  was  the  property  of 
the  plaintiff.  To  bold  now  that.lt  cannot. re- 
cover any  of  It  or  at  best  only  a  fourth  of 
It,  is  to  say  that  by  the  enactment  mentioned, 
Ck>ngre88  Intended  to  confiscate  that  pr<Q>- 
erty,  or  the  most  of  it,  and  not  only  so,  bat 
to  confiscate  it  fpr  the  benefit  of  the  defaid- 
ant  which  gave  nothing  for  It.  There  Is  no 
hint  of  su<±L  an  intent  in  the  language  of  the 
statute,  and  it  cannot  be  assumed.  If  that 
law  is  to  be  given  the  effect  of  preventing  the 
plaintiff  from  recovering  all  it  paid,  It  would 
Impair  the  obligation  of  the  defendtint  to 
repay  the  money  It  had.  taken  from  the  idain- 
tiff  without  giving  anything  in  return.  The 
obligation  of  this  implied  contract  was  in  full 
force  when  the  statute  was  enacted,  and 
cannot  be  impaired  by  subsequent  legislation. 
The  plaintiff  acquired  the  right  to  purchase 
the  land  from  the  government,  not  because 
of  any  title  that  the  defendant  ever  had,  but 
because  that  tittle  bad  been  extinguished; 
and  nothing  passed  to  the  plaintiff  by  reason 
of  the  contract. 

For  the  purposes  of  this  case  it  matters  not 
whether  the  contract  between  the  plaintiff 
and  the  defendant  was  or  was  not  illegal, 
or  whether  or  not  the  parties  are  equally  to 
blame.    If  the  contract  was  legal,  the  plain- 
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tiff  was  entitled  to  treat  the  faOare  of  the 
defendant  to  perform  as  a  resdsBlon  -thereof, 
and  recoyer  the  purchase  price  already  paid. 
If  the  contract  was  illegal,  It  was  yet  in  its 
executory  stage,  so  that  within  the  principle 
announced  by  this  court"  In  Leadbetter  v. 
Hawley,  69  Or.  422,  117  Pac.  289,  505,  the 
plaintiff  could  recover  the  DMmey. 

All  the  cases  cited  by  the  defendant  on  this 
point  are  those  where  the  effort  of  the  plain- 
tiff had  been  to  enforce  the  Illegal  contract 
For  Instance,  In  Jackson  t.  Baker,  48  Or. 
155,  85  Pac.  512,  the  defendant  had  contract- 
ed with  the  plaintiff  and  another  that  as 
soon  as  he  should  obtain  title  to  his  home- 
stead, they  should  pay  him  $1,000,  In  con- 
sideration of  which  he  agreed  to  convey  the 
title,  when  acquired,  to  Draper,  but  that,  if 
be  was  unable  to  acquire  title,  he  should  re- 
pay the  $1,000.  Having  failed  to  perfect  his 
homestead  entry,  be  was  sued  by  the  plaintiff 
for  recovery  of  the  $1,000.  Thus,  it  is  seen 
that  one  of  the  stipulations  of  the  contract 
was  that  he  should  repay  the  money  in  cer- 
tain contingencies,  and  the  action  was 
brongtat  to  enforce  that  illegal  agreement. 
The  litigation  was  clearly  an  affirmance  of 
contract,  and  not  a  disaffirmance.  The  same 
Is  true  of  Kreamer  v.  Earl,  91  Cal.  112,  27 
Pac.  735.  That  was  a  suit  to  enforce  specific 
performance  of  a  contract  to  convey  land,  the 
title  to  whi<dk  the  defendants  should  there- 
after acquire  from  the  state  for  the  sole  use 
of  the  purchaser.  In  substance,  it  was  re- 
quired by  the  statute  under  which  the  state 
sold  the  land  that  the  purchaser  should  de- 
clare that  no  contract  had  been  altered  into 
looking  to  Its  alienation.  Yet  he  had  made 
such  an  agn^^ement,  and  because  of  its  illegal- 
ity the  court  refused  to  enforce  specific  per- 
formanoe  of  it  The  other  citations  of  the 
defendant  on  this  branch  of  the  case  are 
affected  by  the  same  principle.  Here,  the 
litigation  is  clearly  not  in  affirmance  of  the 
contract  said  to  be  illegal.  The  place  of  re- 
Iientance  for  the  plaintiff  had  not  yet  been 
passed  at  the  time  it  was  Instituted.  The 
demurrer  should  have  been  overruled,  but 
the  plaintiff  is  entitled  to  recover  the  full  pur- 
diase  price  which  it  has  paid. 

BENSON,  J.,  concurs  In  this  opinion. 


(99  Or.  3(6) 

CLARKE  V.  PHILOMATH  COLLEGE  <t  al. 

(Supreme  Court  of  Oregon.    Nov.  16,  1920.) 

i.  Fraudulent  eonveyanees  «=3i  —  Nature  of 

oonveyanoe  stated. 

'  A  conveyance  is  fraudulent,  when  Its  ob- 
ject or  effect  is  to  defraud  tmother,  or  to  avoid 
some  duty  or  debt  due,  and  a  conveyance  must 
not  Mily  be  founded  on  a  good  consideration, 
but  it  must  be  bona  fide. 


2.  Fraudulent  convayanoes  ®=>I4  — Law  fur- 
nishes no  test  beyond  stating  what  are  badges 
of  fraud. 

The  law  furnishes  no  test  by  which  it  may 
be  determined  whether  a  conveyance  is  fraud- 
ulent further  than  it  adjudges  what  acts  are 
badges  of  fraud. 

3.  Fraudulent  eonveyanees  9=>76< I)— Courts 
Inquire  Into  consideration. 

In  determining  the  question  of  legality  of 
alleged  fraudulent  conveyances,  the  courts  in- 
quire whether  there  was  an  adequate  and  gen- 
nine  consideration. 

4.  Fraudulent  oonveyanoes  9=376(1)— Convey-, 
anoe  without  valuable  oonsldaration  prima  fa- 
de fraudulent. 

A  conveyance  without  a  valuable  consider- 
ation is  prima  fade  frandolent  as  to  existing 
creditors. 

5.  Fraudulent  eonveyanees  4=976(1)  —  Inade- 
quacy of  consideration  evidence  of  laok  of 
bona  fldes. 

Inadequacy  of  consideration  Is  evidence  of 
a  fraudulent  Intent  on  the  part  of  the  gran- 
tor, of  the  grantee's  knowledge  thereof,  and 
lack  of  bona  fides. 

6.  Fraudulent  ooiiveyanees  «=>S8,  101— Close 
relations  between  grantor  and  grantee  an4 
grantor's  stripping  himself  of  property  may 
be  oonsldered. 

Where  the  slleged  frandolent  conveyances 
were  to  a  college,  the  dose  relations  between 
the  grantor  and  the  manager  of  the  grantee, 
as  well  as  the  fact  that  the  grantor  stripped 
himself  of  all  his  property  should  be  considered 
on  the  question  of  fraud  and  lack  of  good 
faith. 

7.  Fraudulent  oonveyanoes  «=9l94(l)  — Graa- 
tee,  failing  to  record  oonveyanoe,  Is  estopped 
from  asserting  same  against  creditors. 

Where  a  college  to  which  the  grantor  c<»>- 
veyed  practically  all  his  property  failed  to 
record  the  conveyances,  and  in  the  meantime 
the  grantor  became  surety  on  a  note,  the  col- 
lege is,  as  against  the  bolder  of  the  note,  es- 
topped to  'assert  the  voluntary  conveyance; 
credit  having  been  extended  by  virtue  of  the 
grantor's   ostensible   ownership. 

8.  Fraudulent  conveyances  «=>74(3)  —  Where 
oonveyanoe  Is  voluntary.  Intent  to  defraat 
unnecessary. 

Where  a  conveyance  is  vi4nntary,  an  actual 
intent  to  defraud  Is  not  necessary  to  render 
it  fraudulent  as  to  existing  creditors. 

9.  Fraudulent  conveyances  ®s>24(2)— Convey- 
anee  to  hinder  and  delay  will  be  deemed 
fraudulent 

Where  the  effect  of  a  particular  transaction 
is  to  hinder  and  delay  creditors,  the  effect  will 
be  deemed  fraudulent 

10.  Fraadulent  eonveyanees  4s> 1 54 (I)— Con- 
veyance held  frandnlent  as  to  snbseqnent 
creditors. 

Where  an  aged  man  conveyed  practically 
all  bis  prc^erty  to  a  college,  reserving  himself 
a  life  estate,  and  the  college  failed  to  record 
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the  deeds  for  aome  time,  during  which,  period  t  all  of  that  time  was  an  officer  of  the  defraidant 

the  grantor  became  surety  on  notes,  and  the   phUomath  College,  being  one  of  the  board  of 


maker  defaulted  the  conveyances  will,  under 
It.  O.Jj.  i  7397,  be  declared  void,  as  fraudulent 
to  the  subsequent  creditor. 

11.  Fraudalent  oonveyanoes  ^=s> 1 6— Badges  of 
frud  may  be  repelled  by  showlno  full  con- 
sideration. 

Badges  of  fraud  may  be  repelled  by  showing 
payment  of  full  consideration;  but,  where  nu- 
merous signs  of  fraud  exist,  it  is  incumbent  on 
the  party  seeking  to  uphold  the  transfer,  to 
meet  and  overcome  tiiem, 

12.  Fraadulent  oonveyanoes  ®=>74(3)  —Volun- 
tary oonveyanoe,  operating  to  hinder  and  de- 
lay creditors,  fraudulent. 

A  voluntary  conveyance,  which  operates  to 
hinder  and  delay  creditors,  in  view  of  the  gran- 
tor's circumstances  and  age,  will  be  deemed 
fraudulent,  notwithstanding  no  fraudulent  in- 
tent was  shown. 

13.  Fraudulent  eonveyances  ®=>99(l)— Where 
only  partial  consideration  paid,  property  Is 
pro  tanto  subjeot  to  claims. 

Where  a  grantee  paid  only  a  partial  con- 
sideration for  property,  the  conveyance  being 
in  the  main  voluntary,  such  property  is  sub- 
ject to  the  claims  of  the  grantor's  creditors, 
even  though  credit  was  extended  after  convey- 
ance in  reliance  on  the  grantor's  presumptive 
ownership;  the  conveyance  not  having  been  re- 
corded. 

14.  Fraudulent  conveyances  «=3249— Creditor, 
who  persistently  sought  to  enforce  his  olalm, 
not  guilty  of  laches. 

A  creditor,  who  persistently  sought  to  en- 
force bis  daim  against  the  estate  of  his  debtor, 
and  against  the  debtor's  voluntary  grantee,  held 
not  guilty  of  laches,  and  ncme  could  be  Imputed 
to  tite  administrator  c.  t.  a.,  who  sued  the 
voluntary  grantee  for  benefit  of  the  creditor. 

Department  2. 

Appeal  from  Circuit  Conrt,  Benton  County; 
G.  F.  Sklpworth,  Judge. 

Suit  by  Arthur  Clarke,  as  administrator 
cum  testamento  annexe  of  the  estate  of  Sam- 
uel McLaln,  against  Philomath  ■  College  and 
others.  From  a  decree  for  defendants,  plain- 
tur  appeals.    Reversed,  with  directions. 

This  is  a  suit  commenced  by  the  plaintiff 
against  the  defendants  to  set  aside  three 
deeds  and  a  transfer  of  personal  property 
made  by  Samuel  McLain  to  the  defendant 
Philomath  College,  a  United  Brethren 
institution,  whereby  the  entire  estate  of 
plaintiff's  intestate,  Samuel  McLaln,  was 
transferred  during  the  latter  years  of  his 
life  to  the  defendant  Philomath  College,  leav- 
ing nothing  for  the  payment  of  his  creditors. 
The  circuit  court  found  in  favor  of  the  de- 
fendants, and  dismissed  plaintifTs  complaint, 
from  which  decree  plaintiff  appeals. 

Samuel  McLain,  for  more  than  40  years 
prior  to  his  death,  resided  near  the  town  of 
Philomath,  In  Benton  county.  Or.,  and  during 


directors,  and  had  an  interest  in  the  success 
and  welfare  of  the  college.  He  was  a  single 
man,  having  no  near  relatives  living  at  the 
time  of  his  death.  He  lived  alone  on  a  portion 
of  the  land  in  controversy.  He  died  In  Benton 
county.  Or.,  in  April,  1910,  leaving  a  last  will 
and  testament,  dated  June  21,  1907,  devising 
and  bequeathing  all  of  his  property  to  the 
defendant  Philomath  College.  The  will  was 
probated  in  that  county,  and  James  R.  Parker 
was  appointed  executor  thereof  according  to 
the  provisions  of  the  will,  and  thereafter  duly 
qualified  as  such  executor.  Afterwards  Mr. 
Parker  resigned  as  executor,  and  on  Novem- 
ber 8,  1913,  plaintiff,  Arthur  Clarke,  was  duty 
appointed  as  administrator  with  the  will  an- 
nexed of  the  estate  of  Samuel  McLaln,  de- 
ceased, and  duly  qualified. 

The  defendants  J.  T.  Warman,  B.  B.  Bm- 
merlck,  J.  E.  Henkle,  G.  A  Bennett,  W.  W. 
Rosbraugb,  R.  C.  Von  Lehe,  W.  M.  Bell,  R,  W. 
Jones,  Jackson  White,  G.  B.  McDonald,  C.  C. 
Bell,  Joseph  Means,  H.  B.  Borks,  and  B.  H. 
Castle  constitute  the  board  of  trustees  of  the 
defendant  college,  a  corporation  under  the 
title  of  Board  of  Trustees  of  Philomath  Col- 
lege, with  perpetual  succession  and  full  power 
to  manage  the  affairs  of,  and  receive  gifts  of 
money  and  property  for  the  use  of,  defendant 
Philomath  College.  The  other  defendants 
are  purchasers  of  tracts  of  the  land  Involved. 
The  defendant  the  Home  Missionary  Society 
of  United  Brethren  in  Christ  is  a  corporation 
organized  under  the  laws  of  the  state  of  Ohio. 
The  assets  of  the  estate  of  Samuel  McLaln 
consist  of  $46.45  cash,  there  being  no  other 
assets. 

On  February  28,  1904,  J.  W.  McLaln,  with 
Samuel  McLain  as  surety,  executed  and  de- 
livered to  J.  W.  Ingle  a  promissory  note  for 
$2,500,  due  on  or  before  one  year  after  date, 
with  interest  at  8  per  cent,  per  annum.  Ingle 
had  no  notice  or  knowledge  of  the  execution 
of  the  deed  to  parcels  A  and  B  until  long 
after  the  execution  of  the  note.  On  February 
6,  1911,  J.  W.  -Ingle  instituted  an  action  on 
the  note,  In  the  circuit  court  for  Benton  coun- 
ty, against  James  R.  Parker,  as  the  executor 
of  the  estate  of  Samuel  McLain,  deceased. 
On  November  29,  1912,  J.  W.  Ingle  recovered 
Judgment  against  James  R.  Parker,  as  the 
executor  of  the  estate,  in  the  sura  of  $4,110, 
with  interest  thereon  at  the  rate  of  8  per  cent, 
per  annum  from  that  date,  and  for  $150  at- 
torney's fees  and  costs  taxed  at  $151.30,  with" 
Interest  upon  each  of  the  two  last-named 
sums  at  the  rate  of  6  per  cent,  per  annum 
from  the  date  of  Judgment.  This  Judgment 
remains  unsatisfied. 

On  August  3,  1899,  Samuel  McLaln  was, 
and  had  been  for  a  long  time  prior  ihereto, 
the  owner  in  fee  simple  of  certain  real  estate 
situated  in  Benton  county.  Or.,  designated  in 
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the  complaint  as  "parcel  A,"  described  as 
follows,  to  wit: 

Farm  lot  No.  seven  (7),  containing  eleven 
(11)  acres,  and  farm  lot  No.  eight  (8),  con- 
taining sixteen  and  one-quarter  (16%)  acres 
more  or  less,  all  situated  in  the  addition  to 
the  city  of  Fliilomath. 

On  tbat  date  McLain  executed  to  the  trus- 
tees of  Philomath  College  a  deed  conveying 
the  land  described  as  parcel  A,  reserving  unto 
himself  the  entire  possession,  use,  and  profits 
of  the  land  during  his  natural  life.  That  deed 
was  not  recorded  until  January  26, 1906.  The' 
conveyance  of  parcel  A  was  a  voluntary  con- 
veyance. 

On  November  6, 1900,  Samuel  McLaIn  was, 
and  had  been  for  a  long  time  before  then, 
the  owner  in  fee  simple  of  certain  real  estate 
In  Benton  county.  Or.,  referred  to  In  the 
record  as  "parcel  B,"  described  as  follows, 
to  wit: 

Beginning  at  a  point  in  the  center  of  the 
Alsea  road  sonthwest  of  the  Philomath  College 
camp  ground  and  eighty  rods  (80)  along  the 
line  of  the  center  of  said  road  from  the  cen- 
ter of  Marys  river,  where  county  bridge  cross- 
es said  river;  thence  in  a  westerly  direction 
sixty-two  (62)  rods  to  a  point  sixty-five  (66) 
rods  south  of  Marys  river;  thence  northerly 
to  a  point  in  the  center  of  Marys  river  one 
hundred  and  four  (104)  rods  westerly  from 
point  of  beginning;  thence  following  the  mean- 
derings  of  said  river  in  a  westerly  direction  to 
the  northeast  comer  of  the  Van  Cleave  place; 
thence  southerly  along  the  east  line  of  the  Van 
Cleave  and  Van  Blaricom  places  to  the  center 
of  the  Big  Elk  wagon  road;  thence  easterly 
along  the  center  of  said  road  to  the  center  of 
the  Alsea  wagon  road;  thence  northerly  forty 
(40)  rods  to  point  of  beginning.  Also  aU 
that  parcel  of  real  estate  lying  north  of  Marys 
river  and  west  of  Philomath  College  camp 
ground,  bounded  as  follows:  Beginning  at  cen- 
ter of  Marys  river  at  southwest  comer  of 
Philomath  Ciollege  camp  ground;  thence  north- 
west twenty-four  (24)  rods;  thence  west  thir- 
ty-six (36)  rods;  thence  sonth  to  center  of 
Marys  river;  thence  along  said  river  to  point 
of  beginning — all  the  above-described  property 
being  situated  in  the  county,  of  Benton  and 
state  of  Oregon,  and  containing  sixty  (60) 
acres,  more  or  less. 

On  that  date  McLain  executed  to  the  trus- 
tees of  Philomath  College  a  conveyance  of  the 
land  described  as  parcel  B,  reserving  unto 
himself  the  entire  possession,  use,  control, 
rents,  and  profits  of  the  land  during  his 
natural  life.  This  deed  was  not  recorded 
until  January  26,  1906.  The  conveyance  of 
parcel  B  was  also  a  voluntary  conveyance. 

On  June  20, 1907,  McLain  was,  and  had  been 
for  a  long  time  prior  thereto,  the  owner  In 
fee  simple  of  certain  real  estate  referred  to 
In  the  record  as  "parcel  0,"  described  as  fol- 
lows, to  wit: 

Beginning  at  a  point  in  the  center  of  the 
Alsea  road  and  in  the  center  of  Marys  river, 
where  the  Alsea  road  crosses  Marys  river  at  | 


the  southeast  comer  of  PfaQ<Hnath  College 
camp  ground;  thence  along  center  of  the  Alsea 
road  southwesterly  to  a  point  eighty  (80)  rods 
from  point  -of  beginning;  thence  in  a  westerly 
direction  sixty-two  (62)  rods  to  a  point  sixty- 
five  (65)  rods  in  a  southerly  direction  from 
Marys  river;  thence  northerly  to  a  point  in 
the  center  of  Marys  river  M4  rods  westerly 
from  point  of  beginning;  thence  following  the 
meanderings  of  Marys  river 'in  an  easterly  di- 
rection to  point  of  beginning,  containing  40 
acres,  more  or  less. 

On  that  date  be  executed  and  delivered  to 

the  trustees  of  Philomath  College  the  land 
described  as  parcel  C,  reserving  to  himself 
the  entire  possession,  control,  rents,  and  prof- 
Its  of  the  land.  This  deed  was  duly  recorded 
on  June  21,  1007.  The  consideration  express- 
ed in  the  third  deed  was  $1,000. 

In  Its  amended  answer  the  def  aidant  Philo- 
math College  claims  the  consideration  for 
tract  C  was  as  follows: 

Indebtedness    ..., |    Ct  0& 

Subscrlrtlon  to  butldins  fond 100  OO 

Cash    40117 

Note  of  Samuel  McLain  and  U  C.  Crow 60}  40 

Indebtednesi  ot  J.  M.  and  R.  A.  mtson  and 
McLaIu    400  00 

Total  12,014  tt 

It  developed  upon  the  bearing  that  at  the 
time  of  the  executl<m  of  the  deed  for  tract  C 
another  deed  was  executed,  conveying  to  the 
college  160  acres  in  Lincoln  county.  There 
is  nothing  in  the  record  as  to  the  value  of 
this  land.  Shortly  after  the  execution  of  the 
conveyance  for  tract  C  and  the  Lincoln  county 
land,  the  college  paid  an  Indebtedness  of 
$401.17  from  McLain  to  J.  W.  In^e,  based 
upon  a  promissory  note  for  $300,  dated  July, 
1903. 

Soon  after  McLaln's  death,  in  1910,  the 
college  platted  the  tracts  B  and  C  into  acreage 
tracts,  at  an  expense  of  about  $100.  Itact 
C  comprises  lots  1,  2,  6,  7,  8,  and  9,  the  major 
part  of  14  and  parts  of  8,  5,  and  13.  This  was 
largely  bottom  land,  and  was  the  most  val- 
uable, comprising  the  Improvements.  On 
November  17,  1910,  the  college  executed  an 
option  agreement  In  favor  of  Henry  Ambler, 
authorizing  him  to  sell  141  acres  for  the  con- 
sideration of  an  average  of  $100  per  acre, 
Including  the  Samuel  McLain  home  place, 
consisting  of  111  acres,  the  McLain  tovni  lots 
7  and  8,  consisting  of  24%  acres,  and  other 
land  not  involved  herein.  Under  the  terms 
of  the  agreement  Ambler  had  the  privilege  to 
sell  any  surveyed  division  of  the  lands  on  the 
net  terms  to  the  college,  as  per  the  following 
graded  prices:  McLain  home  place,  lots  1, 
7,  8,  14,  $125  per  acre ;  lots  2,  6,  9,  18,  4,  11, 
$100  per  acre ;  lots  15, 16,  17,  and  18,  $65  per 
acre;  subdivisions  of  Philomath  town  lots 
7  and  8,  $120  per  acre.  It  was  agreed  that, 
upon  sales  being  made  according  to  the  condi- 
tions mentioned,  the  college  would  give  to 
each  purchaser  a  sufficient  title  to  the  lots 
purchased  and  furnish  an  abstract  of  such 
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dtle.  The  lots  were  all  sold  pursuant  to  the 
agreement  Mr.  Ambler  testified  that  be  In- 
formed every  purchaser  that  the  college  was 
back  of  the  whole  thing  and  guaranteed  the 
title.  It  appears  that  each  purchaser  bad 
knowledge  of  the  claim  of  Ingle,  and  that 
after  McLatn's  property  was  transferred  to 
the  college  there  was  nothing  left  to  pay 
Ingle's  claim,  or  any  claim  against  the  estate. 


aod  should  estop  the  defendant  Philomath 
College  from  asserting  ownership  to  the  land 
as  against  plaintiff,  who  loaned  his  money  on 
the  faith  of  the  apparent  title  to  the  land. 

It  Is  the  position  of  defendant  Philomath 
College  that  at  the  dates  of  the  conveyances  of 
tracts  A  and  B  the  indebtedness  of  plaintiff 
did  not  exist,  and  the  deeds,  although  volun- 
tary, are  valid  us  to  subsequent  creditors,  and 


Mr.  Jeremiah  E.  Henkle,  one  of  the. officers  of  i  that  the  deed  to  tract  C  was  executed  for  a 


the  college  for  over  20  years,  testified  in  re- 
gard thereto:  "I  suppose,  if  It  was  paid,  the 
college  would  hijve  to  pay  It."    Mr.  Henkle 


valuable  consideration,  about  one-third  of 
the  value  of  the  land.  This  defendant  also 
contends  that  plaintiff  is  guilty  of  laches  In 


further  testified  that  a  few  months  before  j  asserting  his  claim. 

Mclialn  died  he  wept  to  see  him,  and  McLain  |     It  appears  from  the  record  that  for  a  num- 

was  worrying  over  having  to  pay  a  surety  I  ber  of  years  before  his  death  Samuel  McLain 


note  to  Ingle.  This  witness  thought  it  was 
a  $300  note,  which  was  paid  by  the  college, 
amounting,  with  interest,  to  $401.17.  Mr.  3. 
K.  Parker,  a  shrewd  business  man,  was  the 
agent  of  the  college  In  obtaining  donations, 
and  obtained  the  conveyances  from  McLain  In 
favor  of  the  college.    He  was  allowed  a  corn- 


was  not  In  very  good  liealth,  imable  to  do. any 
work,  except  the  lightest,  around  bis ,  farm. 
He  intrusted  his  business  affairs  largely  to 
J.  R.  Parker,  the  business  manager  of  the  de- 
fendant Philomath  College,  wh'o  procured  the 
conveyances  sought  to  be  set  aside.  For  a 
number  of  years  preceding  bis  death,  McLain 


mission  of  20  per  cent,  or  $1,500,  for  conv^-  was  continually  making  donations  of  money 
ance  of  tracts  A  and  B  in  a  settlement  with  |  and  property  and  notes  to  the  college,  and 
the  college,  evidently  based  upon  the  value  of  |  during  the  last  10  years  of  his  life  the  college 
$7,500  for  those  two  tracts.  j  acquired  practically  all  of  his  estate,    It  ap- 

The  circuit  court  found  the  facts  snbstan- ,  pears  to  have  been  McLain's  desire  and  the 
tlaUy  as  above  stated ;  that  there  was  no  fraud  expectation  of  the  oflicers  of  the  college  that 
in  the  matter  of  the  conveyance  from  Mc- 1  that  Institution  should  be  the  beneficiary  of 
Lain  to  the  coUe^  or  intent  to  hinder,  delay, '  all  of  McLain's  property,  after  paying  bis 
ojr  defraud  any  of  McLain's  creditors;  that  necessary  expenses  and  satisfying  bis  Just 
the  conveyances  of   tracts   A  and  B   were  debts. 

Toluntary;  and  that  the  conveyance  of  parcel  |  [1-S]  The  following  general  rules  serve  as 
C  was  for  a  valuable  consideration.  The  a  guide.  In  20  Cyc.  345,  we  find  the  foUow- 
conrt  also  found  that  the  purchasers  "did '  ing  definition  and  rule  reg^dlng  tests  as 
liave  Imowledge  that  Ingle  held  a  note  against !  to  fraudulent  conveyances: 
the  estate  of  Samuel  McLain,  and  that  said  |  ..^  conveyance  is  declared  to  be  fraudulent 
purchasers  pnnAased  with  the  understajiding  i  ^^^^^  jt,  object  or  effect  is  to  defraud  another, 
tbat  PbUomatb  College  was  back  of  their   ^r  the  Intent  with' which  it  is   made  is  to 


tifle." 

E.  R.  Bryson,  of  Eugene  (Smith  A  Brysoo, 
of  Bngene,  on  the  brief),  for  appellant. 

J.  K,  Weatherford,  of  Albany,  and  Jay  L. 
Lewis,  of  CorvaUls  (Weatherford  &  Weather^ 
ford,  of  Albany,  and  Tates  &  Lewis,  of  Cor- 
Tallis,  on  the  brief),  for  respondents. 

BBAN.  J.  (after  stating  the  faets  as  abore). 
naintiff  oratends  that  the  three  coAveyanoes 
from  Samuel  McLain  to  the  defendant  Philo- 
math College  were  voluntary  gifts,  and  that 
they  hindered,  delayed,  and  defrauded  Mc- 
Lain's creditors;  that  the  plaintiff  loaned  the 
sum  of  $2,600  on  the  credit  of  McLain,  who 
was  surety  on  the  note  for  his  nephew  at  a 
time  when  McLain  was  the  record  owner  of 
the  three  tracts ;  that  the  transfer  of  all  of  the 
property  of  McLain  to  the  college,  although 

intended  as  a  meritorious  benefaction,  work- 1  property  in  fraud  of  the  rights  of  creditors, 
ed  a  constructive  fraud  upon  plaintiff  as  a  a  conclusion  must  be  reached  from  the  facts 
creditor ;  and  that  the  failure  of  the  trustees   and   circumstances   of   the  particulai'  case. 


avoid  some  duty  or  debt  due  by  or  inciunbent 
upon  the  party  making  the  transfer." 

"The  question  in  every  case,  except  in  most 
jurisdictions  in  the  case  of  voluntary  convey- 
ances. Is  whether  the  conveyance  was  a  bona 
fide  transaction,  or  a  trick  and  contrivance  to 
defeat  creditors,  or  whether  it  reservea  to  the 
debtor  an  advantage  inconsistent  with  its  avow- 
ed purpose.  It  'ia>  not  sufficient  that  it'  was 
founded  on  good  consideration,  or  was  made 
with  a  bona  fide  intent;  it  must  be  both.  If 
defective  in  either  of  these  particulars,  al- 
though good  between  the  parties,  it  is  voida- 
ble as  to  creditors.  The  rule  is  universal,  both 
at  law  and  in  equity,  that  whatever  fraud  cre- 
ates justice  will  destroy.  Hie  test  as  to  wheth- 
er or  not  a  conveyance  is  fraudulent  is:  Doeij  it 
prejudice  the  rights  of  creditors?" 

In  the  determination  of  the  question  of 
fraudulent  intent  in  the  conveyance  of  real 


to  record  the  deeds  to  parcels  A  and  B  until 
long  after  the  execution  of  plaintiff's  note  by 
McLain,  and  permitting  him  to  remain'  in 
possession  and  exercise  acts  of  ownership 
over  the  real  estate,  was  a  species  of  fraud. 


The  law  furnishes  no  test  by  which  it  may  be 
determined,  further  than  it  adjudges  what 
acts  are  indicia  of  fraud,  and  which  consti- 
tute badges  of  fraud.  Weaver  v.  Owens,  16 
Or.  301,  18  Pac.  579;  12  B.  C.  L.  p.  477,  {  M>. 
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In  determining  the  l^allty  or  Illegality  of  an 
alleged  fraudulent  conveyance,  the  courts  In- 
quire whether  there  was  an  adequate  genuine 
consideration.  Hesse  v.  Barret,  41  Or.  202, 68 
Pac.  751.  A  conveyance  of  land,  made  by  a 
debtor  without  valuable  consideration,  Is 
prima  fade  fraudulent  as  to  existing  credi- 
tors. Elynn  v.  Baisley,  35  Or.  268,  271,  57 
Pac.  908,  45  Ia  R.  A.  645,  76  Am.  St.  R^, 
495;  Blfelt  v.  Hlnch,  5  Or.  255;  Davis 'v. 
Davis,  20  Or.  78,  25  Pac.  140;  Taylor  v.  Sflles, 
19  Or.  560,  25  Pac  143.  Inadequacy  of  con- 
sideration Is  evidence  of  a  fraudulent  intent 
on  the  part  of  the  grantor  and  of  the  gran- 
tee's fenovrledge  thereof,  and  lack  of  bona 
fides.  Gross  inadequacy,  such  as  shocks  the 
moral  sense,  establishes  fraudulent  intent  and 
lack  of  good  faith.  Philbri**  v.  O'Connor, 
15  Or.  15,  13  Pac.  612,  8  Am.  St.  Rep.  139; 
Scoggin  V.  Scljloath,  15  Or.  382,  16  Pac.  635 ; 
Wright  V.  Craig,  40  Or.  191,  66  Paa  807 ;  20 
Cyc  441;  12  R.  C.  L.  p.  478,  8  H;  W.  P-  542, 
{  67;  Blgelow  on  Fraudulent  Conveyances 
(Rev.  Ed.)  519,  603.  A  distinction  is  made 
between  the  effect  of  inadequacy  of  considera- 
tion in  a  suit  by  the  grantor  and  its  effect 
where  creditors  attack  the  conveyance  by 
means  of  which  a  debtor's  property  has  been 
put  beyond  their  reach.  The  close  business 
or  social  relationship  between  Samuel  Mc- 
Laln,  the  grantor,  and  J.  R.  Parker,  the  mana- 
ger of  the  grantee,  in  the  deeds  in  question, 
has  about  the  same  force  as  evidence  of  fraud 
and  notice  to  the  grantee  as  does  blood  rela- 
tionship. 12  R.  C.  li.  p.  490,  I  22.  The  fact 
that  the  conveyances  complained  of  in  this 
suit  transferred  substantially  all  of  the  prop- 
erty of  the  debtor,  Samuel  McLaln,  is  entitled 
to- consideration  as  evidence  of  fraud  and 
UitSi  of  good  faith.  Mendenhall  v.  Elwert, 
30  Or.  375,  384,  52  Pac.  22,  59  Pac.  805;  20 
Cya  449. 

[7-10]  The  withholding  of  the  two  deeds 
of  tracts  A  and  B  from  the  public  records  for 
about  six  years,  and  permitting  Samuel  Mc- 
Lain  to  remain  in  possession  of  the  property 
and  exercise  such  acts  of  ownership  as  con- 
veying a  right  of  way  over  the  land,  are 
badges  of  fraud.  Such  action  on  the  part  of 
the  agent  and  ofllcers  of  the  deftendant  Phil- 
omath College  should  estop  it  from  asserting 
ownership  of  the  land  as  against  the  claim  of 
Ingle,  who  during  that  period  extended  credit 
in  reliance  upon  such  apparent  ownership  in 
McLain.  Sears  v.  Davis,  40  Or.  236,  66  Pac. 
913;  BIgdow-  on  Fraudulent  >Convey anises, 
p.  621. 

Where  a  conveyance  is  voluntary,  an  actu- 
al intent  to  defraud  is  not  necessary  to  ren- 
der it  fraudulent  as  to  existing  creditors. 
Wootoi  V.  Steele,  109  Ala.  663, 19  South.  972, 
55  Am.  St  Rep.  947;  Farmers',  etc..  Bank 
V.  Price,  41  Mo.  App.  291;  Bouquet  v.  Hey- 
man,  50  N.  J.  lEki.  114,  24  Atl.  266.  Where  the 
effect  of  a  particular  transaction  with  a  debt- 
or is  to  hinder,  delay,  or  defrand  creditors, 
the  law  infers  or  supplies  the  intent,  although 


there  may  be  no  direct  evidence  of  a  corrupt 
or  dishonorable  motive,  but,  on  the  contrary, 
an  actual,  honest,  but  mlstakei,  motive  ex- 
isted. The  law  interposes,  and  declares  that 
every  man  is  presumed  to  Intend  the  natural 
and  necessary  consequences  of  his  acts;  and 
the  courts  mast  presume  the  Intention  to  ex- 
ist, when  the  prohibited  consequences  must 
necessarily  follow  from  the  act  Hence  it  has 
been  aaid  that  where  a  conveyance,  by  its 
terms,  iterates  to  hinder,  delay,  or  defraud 
creditors,  the  Intent  to  do  so  is  Imputed  to 
the  parties,  and  no  evidence  of  intention  can 
change  that  presumption.  A  conveyance  will 
be  set  aside,  where  it  is  made  with  an  intent 
either  to  hinder,  delay,  or  defraud.  An  Intent 
to  defraud  absolutely  is  unnecessary,  for  the 
statute  Is  in  the  disjunctive,  and  either  intent 
is  sufficient  20  Cyc.  461,  463,  A. 
Secti(m  7397,  L.  O.  IJ.,  declares: 

"Every  conveyance  or  aBBlgument  in  writing 
or  otherwise  of  any  estate  or  interest  in  lands 
or  in  goods  or  things  in  action,  •  •  •  made 
with  the  intent  to  hinder,  delay,  or  defraud 
creditors  or  other  persons  of  their  lawful  suit*, 
damages,  forfeitures,  debts,  or  demands, 
*  *  *  as  against  the  persons  so  hindered, 
delayed,  or  defrauded,  shall  be  void." 

The  fact  that  J.  R.  Parker,  agent  of  the 
college,  went  to  J.  W.  Ingle  and  inquired  if 
there  were  any  other  obligations  of  Samuel 
McLain,  and  that  Ingle,  for  the  reason  that 
he  had  severed  diplomatic  relations  with 
Parker,  refused  to  talk  with  him,  and  told 
him  to  "go  to  thunder,"  does  not  change  the 
legal  status  of  the  matter. 

There  is  some  contention  made  by  the  de- 
fendant Philomath  College  that  it  is  not 
bound  by  the  Judgment  on  the  note  in  Hm 
action  of  Ingle  against  Parker,  as  executor 
of  the  last  will  and  testament  of  Samuel  Mc- 
Lain, deceased.  The  action  on  the  note  was 
contested  by  Parker  in  the  interest  of  Phil- 
omath Golege,  and  the  facts  and  circumstanc- 
es of  the  pres«it  case  clearly  indicate  that 
Samuel  McLain  executed  the  note  as  surety 
for  his  nephew,  James  McLain,  and  was  pri- 
marily liable  on  the  note.  The  money  was 
loaned  by  Ingle  on  the  strength  of  Samud 
McLain's  signature.  At  the  time  Samuel  Mc- 
Lain was  the  apparent  owner  of  record  of 
the  title  to  the  land,  and  credit  was  givei  to 
him  In  rdiance  on  such  ownership.  The 
negligence  of  the  trustees  in  failing  to  record 
the  deeds  to  parcels  A  and  B  led  Ingle  into 
extending  such  credit  Where  such  a  volun- 
tary conveyance  has  not  been  recorded,  such 
a  creditor  is  in  the  same  position  as  an  exist- 
ing creditor  would  be  to  set  aside  the  con- 
veyance. Steele  v.  Coon,  27  Neb,  588,  43  N. 
W.  411,  20  Am.  St  Rep.  706;  Bigelow  on 
Fraudulent  Conveyances,  p.  105,  and  note. 
Steele  v.  Coon,  supra,  was  a  case  practically 
identical  with  the  case  at  bar  upon  the  ques- 
tion of  recordaticm.   We  quote  from  the  opln- 
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ton  In  that  case  27  Neb.  at  pa«e  597,  43  N.  W. 
at  page  414,  20  Am.  St  B^.  705,  aa  foUowa: 

"'A  deed,  not  fraudulent  at  first,  may  be- 
come BO  afterwards  by  being  concealed,  or  not 
pursued,  by  which  means  creditors  have  been 
drawn  in  to  lend  their  money.'  Hildreth  v. 
Ssnds,  2  Johns.  Gh.  35.  'A  deed  concealed 
from  the  public,  the  grantor  remaining  in  pos- 
session and  acquiring  credit  on  the  strength  of 
his  supposed  ownership  of  the  property,  is 
fraudulent'  Barker  t.  Barker's  Assignee,  2 
Woods  [U.  S.  C.  C],  87.  In  addition  to  cases 
dted  in  the  brief  of  counsel  for  appellants,  see 
also,  Sexton  t.  Wheaton,  8  Wheat  (U.  S.)  22»; 
Worsleyv.  Demattos,  1  Bur.  (Eng.  K.  B.),  467; 
Lenkener  ▼.  Freeman,  1  Freem.  (Bng.  Ch.) 
236.  But  the  conveyance  of  the  farm,  made  on 
the  13th  day  of  October,  1884,  will  be  upheld 
to  the  extent  of  the  actual  consideration  which 
passed  therefor  between  the  Coons,  husband 
and  wife." 

This  case  la  also  instructlTe  aa  bearing 
upon  the  deed  to  parcel  0. 

[11]  Badges  of  fraud  may  be  repelled  by 
showing  that  a  full  consideration  was  paid 
for  the  property;  but  the  proof  of  fairness 
would  be  more  stringent  than  if  such  badges 
of  fraud  did  not  exist  Where  numerous 
signs  or  badges  of  fraud  exist  it  is  incumbent 
Ml  the  party  seeking  to  uphold  the  transfer 
to  meet  and  overcome  them.  20  Cyc  453. 
m>ere  are  several  badges  of  frand  in  the 
transfer  of  the  property  in  question.  The 
grantee,  Philomath  College,  has  failed  to  ful- 
fill such  requirements.  It  has  failed  to  show 
any  money  consideratl(ni  for  the  conveyances 
of  tracts  A  and  B,  or  a  full  conslderadim  fcH' 
the  deed  to  tract  G. 

[12]  The  gift  of  McLaln  to  the  college  was 
of  snch  aa  amount,  and  made  under  such 
drcnmstances,  taking  into  consideration  hia 
age  and  health,  and  his  assets  remaining,  and 
all  of  the  conditions  obtaining,  that  it  would 
necessarily  hinder,  delay,  or  defraud  his  cred- 
itors. In  such  a  case  a  voluntary  conveyance 
is  deemed  fraudulent  notwithstanding  the 
fraadulent  intent  is  not  otherwise  shown. 
20  Cyc.  453,  A,  2.  A  man  must  be  just  before 
he  Is  generous,  and  consequently  McLain 
should  not  be  permitted  to  prejudice  his  cred- 
itor by  giving  away  practically  all  of  his 
properly  for  little  or  nothing.  Tracts  A  and 
B  should  be  subject  to  the  payment  of  the 
indgmeat  of  J.  W.  Ingle. 

[IS]  As  to  the  conslderatUm  paid  for  the 


conveyance  of  tract  0,  the  item  of  indebted- 
ness of  J.  M.  and  R.  A.  Kitson  was  not  a 
legal  <daim  against  McLain.  He  was  not 
bound  to  answer  for  the  debt  of  others.  This 
amount  of  $400  should  be  deducted  from  the 
consideraticm  claimed  by  defendant,  leaving 
at  the  most  |1,614.83  which  may  be  consider- 
ed as  paid  for  tract  C,  embracing  40  acres, 
much  of  which  is  rich  bottom  land  and  from 
the  testimony  is  believed  to  have  been  worth 
14.000  at  the  date  of  the  deed.  Therefore  the 
conveyance  of  parcel  C  was  partially  volim- 
tary.  In  equity  It  should  be  upheld  to  the 
extent  of  the  consideration  paid  by  Philomath 
College,  namely,  $1,614.93,  and  parcel  O 
should,  if  necessary,  be  subjected  to  the  Judg- 
ment ciaim  of  Ingle  to  the  extent  of  the  value 
thereof,  over  and  above  the  sum  of  $1,614.93. 
12  R.  a  L.  p.  478,  i  11;  note,  5  U  R.  A.  (N. 
S.)  396;  Steele  v.  Coon,  supra. 

[14]  J.  W.  Ingle,  the  judgment  creditor, 
has  been  persistenUy  proceeding  to  enforce 
his  dalm  ever  since,  and  even  before  the  wQl 
of  Samuel  Mcl/aln  was  probated,  and  we  con- 
cur In  the  finding  of  the  trial  court  that  nei- 
ther the  plaintiff  nor  J.  W.  Ingle  Is  guilty  of 
laches. 

The  decree  of  the  lower  court  will  be  re- 
versed, and  one  entered  declaring  the  Judg- 
ment of  J.  W.  Ingle  a  lien  upoa  tracts  A,  B, 
and  C,  above  described,  subject  to  the  prior 
and  superior  right  of  defendant  Philomath 
College  to  tract  O  in  the  sum  of  $1,614.93; 
that  up<»i  the  satisfaction  in  full  of  the  Judg- 
m«it  of  J.  Vf.  Ingle  against  the  estate  of 
Samuel  McLain,  deceased,  and  the  costs  of 
this  suit  within  six  months  from  the  entry  of, 
this  decree  on  the  mandate  in  the  lower  court, 
the  lien  of  said  Judgment  sball  be  canceled 
and  the  title  to  tracts  A,  B,  and  C,  shall  be 
confirmed  In  defendant  Philomath  College, 
and  its  grantees,  successors,  and  assigns.  In 
the  event  said  judgment  is  not  paid  within 
said  time,  then  the  land  described  as  tracts 
A,  B,  and  C,  or  so  much  thereof  as  may  be 
necessary,  shall  be  sold  as  upon  executi(Hi, 
subject  to  the  superior  rigtit  of  the  defendant 
Philomath  College  to  tract  0  to  the  amount 
of  $1,614.93,  and  the  proceeds  of  such  sale 
applied  to  the  satisfaction  of  said  judgment 
cost,  and  attorney's  fees,  and  the  costs  of  this 
suit 


McBRIDB,  C.  J., 
SON,  J  J,,  concur. 


and  JOHNS  and  BBN- 
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(98  Or.  6S9) 

UNION      FISHERMEN'S      CO-OPERATIVE 
PACKING  CO.  et  al.  v.  SHOEMAKER.* 

(Supreme  Coart  of  Oregon.    Not.  10,  1920.) 

1.  Statutes  «=9206— Construed  to  give  effect 
to  every  olause,  If  possible. 

The  courts  are  required  to  conatrne  a  stat- 
ute so  as  to  give  effect  to  every  clause  there- 
of, if  possible. 

2.  Statutes  «s»l8l(l)  —  Construed  to  uoer- 
tain  intention  of  Legislature. 

In  construing  a  statute,  the  intention  of 
the  Legislature  is  to  be  sought,  and,  if  the 
words  are  not  sufficient  to  manifest  such  in- 
tention, it  is  to  be  ascertained  by  considering 
the  context,  subject-matter,  the  necessity  for 
the  law,  the  circumstances  of  its  enactment, 
the  mischief  to  be  remedied,  and  the  object  to 
be  attained. 

3.  Statutes  ®=>I8I(I)  —  If  Intent  not  ascer- 
tainable, reasonable  construction  adopted. 

If  the  intention  of  the  Legislature  in  en- 
acting a  statute  cannot  be  ascertained,  the 
courts  should  give  the  statute  a  reasonable 
construction  consistent  wiih  the  general  prin- 
ciples of  law. 

4.  Fish  0s>3  —  Catching  In  the  sea  beyond 
three-mile  limit  and  "outside"  of  river 
means  between  lines  drawn  from  headlands. 

Laws  1019,  p.  6S3,  {  5,  prohibiting  the  sale 
or  possession  of  sidmon  taken  beyond  the 
three-mile  line  outside  of  the  Columbia  river 
during  the  closed  season  for  tiiat  river,  means 
fish  taken  beyond  tliat  line  between  lines 
drawn  from  the  north  and  south  headlands  at 
the  mouth  of  the  river,  which  construction 
gives  the  word  "outside"  its  ordinary  meaning 
of  to  the  exterior  of,  without,  outward  from, 
is  definite  and  certain,  and  does  not  lead  to 
absurd  results,  since  the  distance  between  the 
headlands  is  seven  miles,  so  that  that  section 
does  not  apply  to  all  fish  caught  anywhere  by 
fishermen  using  landing  places  along  the  Co- 
lumbia river  as  their  base. 

5.  Constitutional  law  4=»8I  —  "Police  power'' 
tfellned. 

PoHce  power,  is  the  power  to  make  all  laws 
which,  in  contemplation  of  the  Constitution, 
promote  the  public  welfare,  and  It  embraces 
the  inherent  sovereign  power  of  the  state, 
within  constitutional  UmitatiooB,  to  promote 
the  order,  safety,  health,  morals,  and  general 
welfare  of  society. 

[Ed,  Note.— For  other  definitions,  see  Words 
end  Phrases,  First  and  Second  Series,  .Police 
Power.] 

6.  Fish  €=>8  —  Game  ^=331/2  —  Protection 
of  fish  and  game  is  within  police  power. 

The  preservation  of  fish  and  game  has  al- 
ways been  considered  to  be  within  the  proper 
domain  of  the  police  power. 

7.  Constitutional  law  «=370(  I )— Final  deter- 
mination of  limits  of  police  power  Is  for 
courts. 

The  Legislature  is  not  the  final  Judge  of 
the  limitations  of  the  police  power,  and  since 


its  action  must  be  reasonably  necessary  for 
the  public  benefit,  the  validity  of  all  police 
regulations  depends  upon  the  judicial  -test  of 
reasonableness,  though  the  Legislature  must 
primarily  determine  the  necessity  or  expedien- 
cy of  the  me&sures  adopted. 

8.  Constitutional  law  <s=>8l  —  Legislator*  kas 
large  dlsorotloa  under  polloo  power. 

The  courts,  in  applying  the  judicial  test  of 
reasonableness  to  a  statute  enacted  under  the 
police  power,  will  accord  to  the  Legislature  a 
large  discretion  in  determining,  not  only  what 
the  public  interests  require,  but  also  what 
measures  are  necessary  for  the  protection  of 
such  interests. 

9.  Constttutlonai  law  9=948  —  Statutes   pre- 
sumed valid. 

In  applying  the  test  of  Judicial  reasonable- 
ness to  an  act  passed  under  the  police  power, 
the  presumption  is  in  favor  of  the  reasonable- 
ness and  validity  of  the  regulation. 

10.  Fish  9=39— Prohibiting  sale  of  flsh  caught 
during  closed  season  not  unreasonable. 

.  In  view  of  the  habits  of  salmon  fish  to  run 
in  different  rivers  at  different  times,  so  that 
the  closed  season  to  protect  them  during  part 
of  the  ran  must  be  different  for  different  riv- 
ers, Laws  1919,  p.  6S3,  {  5,  which  prohibits 
the  sale  or  possession  of  salmon  caught  beyond 
the  three-mile  limit  outside  a  certain  river 
during  the  closed  season  for  that  river,  is  not 
an  unreasonable  police  regulation,  because  it 
is  unusual,  since  prohibition  of  sales  of  fish 
and  game  during  the  closed  season  are  usual, 
and  the  only  unusual  features  of  the  statute 
are  necessitated  by  the  unusual  conditions. 

11.  Fish  «=s>8  --  Caa    prohibit   aalo    of   flsb 
caught   outside  threo-milc  limit. 

Though  a  state  could  not  make  unlawful 
the  catching  of  fish  beyond  the  three-mile  lim- 
it. Laws  1919,  p.  653,  {  5,  which  merely  pro- 
liibits  within  the  state  the  sale  or  possession 
of  fish  caught  outside  such  limits,  is  within 
the  power  of  the  state  to  make  effective  its 
prohibition  against  taking  fish  during  the  clos- 
ed season  from  waters  over  which  it  has  jn- 
rlsdiction. 

12.  Fish  <£=>9— Right  to  sell  In  other  states 
does  not  invalidate  prohibition. 

Lawa  1919,  p.  653,  §  5,  prohibiting  sale  or 
possession  within  the  state  of  fish  caught  be- 
yond the  three-mile  limit  outside  the  Colum- 
bia river,  is  not  invalid  as  an  unreasonable 
police  regulation,  which  fails  to  accomplish 
its  purpose  because  the  Mate  al  Washington 
has  no  similar  statute,  so  that  fish  caught 
within  such  limits  may  be  sold  in  that  state, 
and  thereby  the  purpose  of  the  Oregon  statute 
is  partially  defeated. 

13.  Statutes    «=3»77  (3)— Regulating  flshiag  la 
particular  stream  not  discriminatory. 

Laws  1919,  p.  663,  {  6,  is  not  invalid  as 
discriminatory,  and  not  of  general  application 
because  it  prohibits  the  sale  and  possession  of 
fish  caught  between  certain  dates  only  when 
they  are  caught  within  or  outside  the  mouth 
of  the  Columbia  river. 
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14.  Commerce  «=>S5  —  Prohibition  of  sale  of 
flsb  caught  oatslde  limits  not  resolatlon  of 
foreign  or  Interstate  eommeree. 

Laws  1919,  p.  653,  {  5,  prohibiting  tlie  sale 
or  possession  within  the  state  of  salmon 
caught  beyond  the  three-mile  limit  outside  the 
Colambia  river,  does  not  contravene  the  for- 
eign and  interstate  commerce  clause  of  the 
federal   Constitution. 

15.  State*  «=96  —  Prohibition  of  sale  of  fish 
eaugtit  In  oiosed  seaaen  held  not  to  violate 
•groement  with  other  state. 

The  agreement  between  the  states  of  Ore- 
gon and  Washington,  embodied  in  Laws  1915, 
p.  233,  i  20,  made  with  the  consent  of  Con- 
gress, that  neither  would,  without  the  consent 
of  the  other,  enact  any  law  which  would  con- 
flict with  the  terms  of  the  compact,  which  com- 
pact was  limited  to  laws  and  regulation*  wtiich 
would  affect  their  concurrent  jurisdiction  over 
streams,  is  not  violated  by  Laws  1919,  p.  653, 
{  5,  prohibiting  within  the  state  the  sale  or 
possession  of  fisfa^caught  beyond  the  three-mile 
line  ontside  the  Columbia  river  during  the 
periods  fixed  by  both  states  as  the  closed  sea- 
son for  that  river. 

Department  1. 

Appeal  from  Circuit  Court,  Clatsop  Conn- 
tr;  J.  A.  Eakin,  Judge. 

Snlt  by  the  Union  Fishermen's  Co-opera- 
tive Packing  Company  and  others  against 
Carl  D.  Shoemaker,  as  the  duly  appointed, 
qualified,  and  acting  master  fish  warden  of 
the  state  of  Oregon,  to  restrain  the  enforce- 
ment of  a  section  of  the  Fish  Law  of  Oregon. 
From  a  decree  dismissing  the  amended  com- 
plaint of  the  suit,  plaintiffs  appeal.   AfBrmed. 

The  Union  Fishermen's  Co-operative  Pack- 
ing Company  and  five  other  Oregon  corpora- 
tions own  and  operate  in  Oregon  large  salm- 
on caTmeries  at  or  near  the  month  of  the 
Columbia  river.  The  defendant  Carl  D. 
Shoemaker  was,  at  the  time  of  the  commence- 
ment of  this  suit,  the  game  warden  and 
master  fish  warden  of  the  state  of  Oregon, 
and  It  was  his  official  duty  to  enforce  the 
game  and  fish  laws  of  this  state. 

Several  thousand  fisherman  are  engaged  in 
catchlng^  salmon  fish  with  which  to  supply 
the  canneries  operated  by  the  plaintiffs.  A 
considerable  number  of  these  fishermen  are 
employes  of  the  plaintiffs,  while  the  remain- 
ing fishermen,  although  not  employee  of  the 
plaintiffs,  fish  for  the  purpose  of  selling  their 
catches  to  the  plaintiffs.  Many  millions  of 
dollars  have  been  inyested  by  the  plaintiffs 
In  canneries  end  in  bqats,  nets^  and  other 
fishing  gear,  '<for  the  purpose  of  catching, 
packing,  freezing,  canning,  and  preserving 
salmon  fish ;"  and  the  complaining  corpora- 
tions enjoy  "a  large-  and  lucrative  business 
resulting  txom  the  sale,  freezing,  packing,  and 
canning  of  such  salmon  Q«h." 

The  amended  complaint  gives  an  account 
of  the  fish  legislation  enacted  in  the  states 


of  Oregon  and  Washington  In  the  years  1915, 
1917,  and  1919.  Among  the  measures  enact- 
ed by  the  Oregon  Legislative  Assembly  is 
chapter  307,  Laws  1919;  and  section  6  of 
that  enactment  is  the  storm  center  of  this 
litigation.  Section  5  of  chapter  367,  Laws 
1919,  reads  as  follows: 

"It  shall  be  unlawful  for  any  person  to  pur- 
chase, or  offer  for  sale,  any  food  fish  of  any 
variety  tmlawfnlly  taken  from  any  of  the  wa- 
ters of  this  state,  or  from  any  of  the  waters 
over  which  the  state  of  Oregon  has  concurrent 
jurisdiction,  or  to  have  in  their  possession  or 
to  purchase  or  offer  for  sale,  any  salmon  fish  of 
any  variety  taken  beyond  the  three  mOe  line 
ontside  of  the  Columbia,  river  between  the 
following  dates,  which  are  closed  seasons  in 
the  waters  of  the  Columbia  river  within  tlie 
state  of  Oregon,  and  over  which  the  state  of 
Oregon  has  concurrent  jurisdiction,  to  wit: 
Between  12  o'clock,  noon,  March  first,  and  12 
o'clock,  noon.  May  first,  and  between  12 
o'dock,  noon,  August  twenty-fifth,  and  12 
o'dock,  noon  September  tenth,  of  any  year." 

The  plaintiffs  allege  that,  because  of  rea- 
sons specified  by  them,  section  5  Is  Ineffec- 
tive and  iDoperatlve ;  and  the  plalutlfb  fur- 
ther aver  that,  since  section  5  is  Inoperative, 
"these  various  plaintiffs  herein,  through 
fishermen  employed  for  such '  purpose,  have 
signified  their  intention,  and  are  about  to 
engage  In  the  catching  of  salmon  fish  beyond 
the  three-mile  line  outside  of  the  Columbia 
river,  and  in  the  purchase  from  said  fisher- 
men for  the  operation  of  their  canneries  at 
or  near  the  mouth  of  the  Columbia  river  of 
salmon  fish  caught  beyond  the  three-mile 
line  outside  of  the  Columbia  river,"  but  that 
the  defendant  has  threatened  to,  and  unless 
restrained  "will,  arrest  any  and  all  persons 
so  engaged  In  catching  such  salmon  fish  be- 
yond the  three-mile  line  outside  of  said  Co- 
lumbia river,  and  these  plaintiffs.  In  the. 
event  these  plaintiffs  should  purchase  of  such 
fishermen  for  the  operation  of  'their  canneries 
at  or  near  the  mouth  of  the  Columbia  river 
any  salmon  fish  caught  beyond  the  three-mile 
line  outside  of  said  Columbia  river,  which 
said  arrests  would  greatly  harass  and  embar- 
rass these  various  plaintiffs  in  the  operation 
,of  their  respective  canneries  at  or  near  the 
mouth  of  the  Columbia  rives,  and  would  pre- 
vmt  these  plaintiffs  from  at  all  operating 
their  said  respective  canneries  at  or  near 
the  month  of  the  Columbia  river,  resulting 
In  great  financial  loss  to  these  plaintiffs,  the 
exact  amount  of  which  It  would  be  Impossi- 
ble to  estimate."  The  amended  complaint 
concludes  with  a  prayer .  for  a  decree,  re- 
straining the  defendant  from  attempting  to 
euforce  section  6  of  chapter  367,  Laws,  1919. 

The  trial  court  sustained  a  demurrer  to 
the  amended  complaint,  and,  upon  the  refusal 
of  the  plaintiffs  to  plead  further,  a  decree 
was  entered,  dismissing  the  amended '  com- 
plaint and  the  suit.    The  plaintiffs  appealed. 
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Subsequent  to  the  rendition  of  the  decree 
In  the  circuit  court,  the  Leglslatlye  Asaem- 
bly  abolished  the  office  of  game  warden  and 
master  fish  warden,  and  the  duties,  so  far 
as  they  are  material  here,  which  biad  been 
exercised  by  that  officer,  were  transferred  to 
and  imposed  upon  a  fish  commission  provided 
for  by  chapter  1,  Laws  Sp.  Sess.,  1920.  Chris 
Schmidt,  Frank  M.  Warren,  and  Charles  Hall 
were  selected  and  qualified  as  members  of 
the  fish  commission,  and  for  that  reason  the 
litigants  stipulated  that  the  commissioners 
should  be  substituted  as  defendants. 

A.  W.  Norblad,  of  Astoria  (Norblad  & 
Hesse,  of  Astoria,  on  the  brief),  for  appel- 
lants. 

J.  O.  Bailey,  Asst.  Atty.  Gen.  (Oeo.  M. 
Brown,  Atty.  Oen.,  and  J.  3.  Barrett,  Dlst. 
Atty.,  of  Astoria,  on  the  brief),  for  re- 
spondent 

HABBIS,  J.  (after  stating  the  facts  as 
above).  The  questions  to  be  decided  can  be 
better  considered  and  discussed  if  we  first 
give  an  account  of  the  fish  legislation,  affect- 
ing the  Columbia  river,  enacted  in  the  states 
of  Oregon  and  Washington  in  the  years  1915, 
1917,  and  1919.  In  1916,  conference  com- 
mittees were  appointed  by  the  Legislative  As- 
semblies of  the  two  states,  with  the  view  of 
agreeing  upon  fish  legislation  concerning  the 
Columbia  river  and  other  waters.  The  con- 
ference committees  met  and  discussed  pro- 
posed legislation,  and  as  a  result  the  Legis- 
lative Assembly  of  Oregon  passed  a  "new 
Fish  Code"  providing  for  the  regulation  of 
the  taking  of  salmon  from  the  waters  of 
the  Columbia  river,  over  which  the  states  of 
Oregon  and  Washington  have  concurrent 
Jurisdiction,  and  from  other  waters  within 
the  boundaries  of  the  state  of  Oregon.  This 
"new  Fish  Code"  is  also  known  as  chapter 
188,  Laws  1915 ;  and  section  20,  the  material 
section  here  of  the  chapter,  reads  as  follows : 

"Should  Congress,  by  virtue  of  the  authority 
vested  in  it  under  section  10,  article  one  of  the 
Constitution  of  the  United  States,  providing 
for  compacts  and  agreements  between  states, 
ratify  the  recommendations  of  the  conference 
committees  of  the  states  of  Oregon  and  Wash- 
ington, appointed  to  agree  on  legislation  neces- 
sary for  the  regulation,  preservation  and  pro- 
tection of  fish  in  the  waters  of  the  Columbia 
river,  over  which  said  states  have  concurrent 
Jurisdiction,  and  other  waters  within  either 
state,  which  would  be  affected  by  said  concur- 
rent interest,  recommendation  being  as  fol- 
lows: 

"  "We  further  recommend  that  a  resolution 
be  passed  by  the  Legislatures  of  Washington 
and  Oregon,  whereby  the  ratification  by  Con- 
gress of  the  laws  of  the  states  of  Oregon  and 
Washington  shall  act  as  a  treaty  between  said 
states,  subject  to  modification  only  by  Joint 
agreement  by  said  states;'  and  said  recom- 
mendation having  been  approved  by  resolution 
adopting  the  report  of  the  conference  commit- 
tee, then,  and  in  that  event,  there  shall  exist 


between  the  states  of  Oregon  and  Washington 
a  definite  compact  and  agreement,  the  purport 
of  which  shall  be  substantially  as  follows: 

"All  laws  and  regulations  now  existing,  or 
which  may  be  necessary  for  regulating,  pro- 
tecting or  preserving  fish  in  the  waters  of  the 
Columbia  river,  over  which  the  states  of  Ore- 
gon and  Washington  have  concurrent  jurisdic- 
tion, or  any  other  waters  within  either  of  said 
states,  which  would  affect  said  concurrent  ju- 
risdiction, shall  be  made,  changed,  altered  and 
amended  in  whole  or  in  part,  only  with  the 
mutual  consent  and  approbation  of  both 
states." 

In  1915,  the  Legislative  Assembly  of  Wash- 
ington enacted  a  "Fisheries  Code."  This 
Code  appears  as  chapter  81,  Laws  of  Wash- 
ington 1916.  Section  116,  the  material  sec- 
tion here,  is  as  follows: 

"Should  Congress,  by  virtue  of  the  authority 
vested  in  it  under  section  10,  article  1,  of  the 
Constitution  of  the  United  States,  providing 
for  compacts  and  agreements  between  states, 
ratify  the  recommendations  of  the  conference 
committees  of  the  states  of  Washington  and 
Oregon,  appointed  to  agree  on  legislation  nec- 
essary for  the  regulation,  preservation  and 
protection  of  fish  in  the  waters  of  the  Columbia 
river,  or  its  tributaries,  over  which  said  states 
have  concurrent  jurisdiction,  or  which  would 
be  affected  by  said  concurrent  jurisdiction,  said 
recommendation  being  as  follows:  'We  further 
recommend  that  a  resolation  be  passed  by  the 
Legislatures  of  Washington  and  Oregon, 
whereby  the  ratification  by  Congress  of  the 
laws  of  the  states  of  Washington  and  Oregon 
shall  act  as  a  treaty  between  said  states,  sub- 
ject to  modification  only  by  joint  agreement  by 
said  states;'  and  said  recommendation  having 
been  approved  by  resolution  adopting  the  re- 
port of  the  conference  committee,  then,  and 
in  that  event,  there  shall  exist  between  the 
states  of  Washington  and  Oregon  a  definite 
compact  and  agreement,  the  purport  of  which 
shall  be  substantially  as  follows: 

"All  laws  and  regulations  now  existing  or 
which  may  be  necessary  for  regulating,  pro- 
tecting or  preserving  fish  in  the  waters  of  the 
Columbia  river,  or  its  tributaries,  over  which 
the  states  of  Washington  and  Oregon  have  con- 
current jurisdiction,  or  which  would  be  affected 
by  said  concurrent  jurisdiction,  shall  be  made, 
changed,  altered  and  amended  in  whole  or  in 
part,  only  with  the  mutual  consent  and  ap- 
probation of  both  states." 

The  Legislative  Assembly  of  each  state 
adopted  a  resolution  in  1915  requesting  Con- 
gress to  consent  to  and  ratify  the  agreement 
made  by  Oregon  'and  Washington,  so  as  to 
comply  with  the  requirements  of  article  1, 
section  10,  of  the  Constitution  of  the  United 
States.  S.  C.  R.  No.  6,  Lews  of  Oregon  1915, 
p.  618.  Congress  having  failed  to  act  upon 
the  resolutions  submitted  in  1915,  the  Legis- 
lative Assemblies  of  the  two  states  in  1917 
again  adopted  resolutions,  requesting  Con- 
gress to  give  its  consent  to  the  agreement 
made  by  the  two  states  in  1915.  Congress 
finally  heeded  the  request  by  passing  the  act 
of  April  8, 1918,  consenting  to  the  agreement. 


Digitized  by 


Google 


Or.) 


UNION  FISHERMEN'S  CO-OPEBATTVE  PACKINO  CO.  t.  SHOEMAKER 

(1»1 P.) 


479 


40  Stat.  515.    The  act  of  Oongreas  \a  as  fol- 
lows: 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Ameri- 
ca in  Congress  assembled,  that  the  Congress 
of  the  United  States  of  America  hereby  con- 
sents to  and  ratifies  the  compact  and  agree- 
ment entered  into  between  the  states  of  Ore- 
gon and  Washington  relative  to  regulating, 
protecting,  and  preserving  fish  in  the  boundary 
waters  of  the  Columbia  river  and  other  waters, 
which  compact  and  agreement  is  contained  in 
section  twenty  of  chapter  one  hundred  and 
eighty-eiglit  of  the  general  laws  of  Oregon  for 
nineteen  hundred  and  fifteen,  and  sectioa  one 
hundred  and  sixteen,  chapter  thirty-one,  of  the 
Session  Imn  of  Washington  for  nineteen  hun- 
dred and  fifteen,  and  is  aa  follows: 

"  'All  laws  and  regulations  now  existing,  or 
which  may  be  necessary  for  regulating,  pro- 
tecting, or  preserving  fish  in  the  waters  of  the 
Columbia  river,  over  which  the  states  of  Ore- 
gon and  Washington  have  concurrent  Jurisdic- 
tion, or  any  other  waters  within  either  of  said 
states,  which  would  alfect  said  concurrent  ju- 
risdiction, shall  be  made,  changed,  altered,  and 
amended  in  whole  or  in  part,  only  with  the 
mutual  consent  and  approbation  of  both 
statea' 

"Nothing  herein  contained  shall  be  construed 
to  affect  the  right  of  the  United  States  to  regu- 
late commerce,  or  the  Jurisdiction  of  the  Unit- 
ed States  over  navigable  waters." 

By  the  terms  of  section  18,  chapter  188, 
Laws  of  Oregon  1915,  It  was  made  unlawful 
for  any  iterson  to  purchase  any  food  flsh  un- 
lawfully taken  from  any  of  the  waters  of 
this  state,  or  from  any  of  the  waters  over 
which  the  state  of  Oregon  had  concurrent 
Jurisdiction  during  any  closed  season  pre- 
scribed by  law.  In  1917,  section  18  of  chap- 
ter 188,  Laws  of  Oregon  1915,  was  amended 
so  aa  to  read  as  follows: 

"It  shall  be  unlawful  for  any  person  to  pur- 
chase, or  offer  for  sale,  any  food  fish  of  any 
variety  unlawfully  taken  from  any  of  the  wa- 
ters of  this  state,  or  from  any  of  the  waters 
over  which  the  state  of  Oregon  has  concur- 
rent jurisdiction,  or  to  have  in  their  possession 
or  to  purchase  or  offer  for  sale,  any  salmon 
fish  of  any  variety  taken  beyond  the  three-mile 
line  outside  of  the  Columbia  river,  during  any 
closed  season  prescribed  by  law;  and  any  per- 
son who  purchases  or  offers  for  sale  any  such 
fish,  during  any  such  period,  shall  be  guilty 
of  a  violation  of  this  act"  Section  8,  chap- 
ter 219,  Laws  1917. 

By  the  terms  of  section  65,  chapter  31, 
Laws  of  Washington  1915,  it  was  unlawful  to 
purchase  any  food  flsh  unlawfully  taken  from 
the  waters  of  Washington  daring  any  of  the 
closed  seasons  prescribed  by  that  act.  In 
1917  the  Legislative  Assembly  of  Washing- 
ton amended  section  65  of  chapter  31,  Lews 
1915,  so  as  to  make  it  read  as  follows : 

"It  shall  be  unlawful  for  any  person,  firm  or 
corporation  to  purchase,  handle,  deal  in  or  have 
in  his  possession  except  for  the  sole  use  of 
himself  and  family  any  food  fish  of  any  va- 


riety which  were  taken  from  the  waters  of 
this  state  during  any  of  the  closed  seasons 
prescribed  in  this  act,  and  any  person  who  pur- 
chases, handles,  deals  in  or  has  in  his  posses- 
sion any  such  fish  during  such  periods,  except 
for  the  sole  use  of  himself  and  family,  shall  be 
guilty  of  a  misdemeanor.  And  it  shall  be  un- 
lawful for  any  person,  firm,  or  corporation  to 
purchase,  handle,  deal  in,  or  have  in  his  pos- 
session, except  for  the  sole  use  of  himself  and 
family  any  salmon  fish  of  any  variety  which 
were  taken  beyond  the  three  mile  limit  out- 
side of  the  Columbia  river,  during  any  of  the 
dosed  seasons  prescribed  in  this  act:  Pro- 
vided, however,  that  this  provision  shall  not 
apply  to  salmon  taken  beyond  the  three-mfle 
limit  outside  the  Straits  of  Juan  de  Fuca." 
Section  16,  chapter  169,  Laws  of  Washington 
1917. 


On  November  20,  1918,  section  16  of  chap- 
ter 169,  Laws  of  Washington  1917,  was  held 
to  be  unconstitutional  by  the  Supreme  Court 
of  Washington.  State  v.  Belknap,  101  Wash. 
227, 176  Pac.  6,  182  Pac.  670. 

In  1919,  the  Legislative  Assembly  of  Wash- 
ington did  not  enact  any  statute  which  is 
anywise  material  here;  but  in  Oregon  the 
L^dalatare,  which  convened,  in  that  year, 
enacted  chapter  367.  In.  addition  to  section 
5,  already  quoted,  there  is  another  material 
section  to  be  fpund  in  chapter  367,  Laws  of 
Oregon  1919,  for  section  10  of  that  act  ex- 
pressly repeals  section  18  of  chapter  188, 
Laws  of  Oregon  1915  as  amended  by  section 
3  of  chapter  219,  Laws  of  Oregon  1917. 

The  plaintiffs  say  that  section  5  of  chap- 
ter 367,  lAws  of  Oregon  1919,  is  ineffective 
because:  (1)  It  is  not  a  valid  exercise  of 
the  police  power  of  the  state;  (2)  it  is 
discriminatory  and  not  general  in  its  opera- 
tion, and  is  therefore  violative  of  article  1, 
secti<»i  20  of  the  state  Constitution  and  of 
article  14,  section  1  of  the  federal  Constitu- 
tion; (8)  It  Infringes  upon  the  foreign  and 
interstate  commerce  clause  of  article  1,  sec- 
tion 8,  of  the  federal  Constitution;  and  (4) 
it  impairs  the  obligations  of  the  contract 
embodied  in  the  compact  between  Oregon 
and  Washington,  and  hence  is  violative  of 
article  1,  section  10,  of  the  Constitution  of 
the  United  States  and  of  article  1,  section 
21,  of  the  state  Constitution. 

The  litigants  do  not  agree  upon  the  con- 
struction to  be  placed  on  the  words  "beyond 
the  three-mile  line  outside  of  the  Columbia 
river"  found  in  section  6,  chapter  367,  Laws 
1919.  The  defendant  argues  that  the  quoted 
language  means  "the  space  where  fishermen 
are  accustomed  to  flsh  for  salmon,  using 
landing  places  along  the  Columbia  river  or 
at  the  month  of  the  river  as  their  base." 
The  plaintiffs  interpret  the  language  of  sec- 
tion 5  of  the  statute  to  cover  that  space 
which  is  west  of  the  three-mile  line  and  be- 
tween the  north  and  south  boundary  lines 
of  the  Columbia  river  projected  west  from 
and  beyond  the  three-mile  line.     The  con- 
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stmctlon  gtven  by  the  plaintiffs  does  not  con- 
fine the  operation  of  the  statute  to  audi  nar- 
row limits  as  to  make  It  absurd  and  unrea- 
sonable or  as  to  defeat  the  purpose  of  the 
enactment,  for  when  we  are  told  that  It  Is 
seven  miles  from  the  south  headland  to  the 
north  headland  at  the  mouth  of  the  river, 
we  at  once  understand  that  the  statute  refers 
to  a  large  area.  The  words  "beyond  the 
three-mile  line,"  when  considered  as  stand- 
ing alone,  are  broad,  comprehensive,  and  un- 
limited;' for  any  point,  whether  off  the 
,Oregon  or  the  Washington  or  the  California 
or  the  British  Columbia  or  the  Alaskan 
coast,  would  be  beyond  the  three-mile  line. 
If  mxe  than  .three  miles  from  the  shore; 
and  hence,  when  we  find  the  unrestricted 
words  "beyond  the  three-mile  line,"  Imme- 
diately followed  by  the  words  ."outside  of 
the  Columbia  river,"  we  at  once  know  that 
the  latter  words  are  words  of  limitation, 
because,  other  wise  they  would  be  utterly  In- 
operative and  useless. 

[1-8]  One  of  the  accepted  rules  of  statu- 
tory-construction requires  courts  to  so  con- 
strue a  statute  as  to  give  effect  to  every 
clause.  If  possible.  Henry  v.  TamhlU  Co., 
3T  Or.  562,  564,  62  Pac.  375;  In  re  Willow 
Greek.  74  Or.  592,  614,  144  Pac.  505,  146  Pac. 
475;  25  R.  C.  L.  1004.  In  construing  a 
statute,  ascertainment  of  the  Intention  of 
the  Legislature  Is  the  "consumrnatipn  devout- 
ly to  be  wished";  and,  U  the  words  of  the 
statute  are  not  of  themselves  sufficiently 
explicit  to  manifest  the  Intention  of  the  law- 
makers, the  Intention  Is  then  to  be  ascertain- 
ed by  considering  the  context,  the  subject- 
matter,  the  necessity  for  the  law,,  and  the 
circumstances  under  which  it  was  enacted, 
the  mischief  sought  to  be  remedied,  and  the 
object  to  be  attained.  25  R.  C.  L.  1012 ;  36 
Cyc.  110.  If,  however,  the  Intention  of  the 
Legislature  cannot  be  discovered,  the  court 
should  give  the  statute  a  reasonable  construc- 
tion, consistent  with  the  general  principles 
,  of  law,  86  Cyc.  1108. 

The  Columbia  river  salmon  has  acquired  a 
world-wide  reputation  for  excellence  as  a 
food  fish.  The  business  .of  catching,  canning, 
and  packing  salmon  has  developed  into  one 
of  the  leading  Industries  of  this  common- 
weath,  and  the  value  of  the  annual  pack 
amounts  to  millions  of  dollars.  Although 
there  are  canneries  located  on  the  Rogue, 
the  Umpqua,  and  the  Siletz  rivers,  and  other 
coastal  streams  In  this  state,  the  major  por- 
tion of  the  annual  salmon  pack  comes  from  the 
Columbia  river.'  The  habits  of  salmon  are 
such  that  when  they  "run"  from  the  sea  to 
fresh  water  for  spawning  purposes  most  of 
them  "run"  to  the  waters  where  they  them- 
selves were  propagated ;  and  hence  most  of  the 
salmon  which  have  been  propagated  In  the 
Columbia  river  and  its  tributaries,  when  they 
"run"  from  the  sea,  enter  the  Columbia  river, 
and  not  some  other  stream  emptying  Into 


the  tet^  In  order  to  protect  and  preserve 
this  food  fish,  which  furnishes  the  basis  of 
one  of  the  state's  largest  Industries,  It  has 
been  found  necessary  to  close  the  waters  of 
the  Columbia  to  fishermen  during  .certain 
periods.  The  closed  season  for  a  given 
stream  is  fixed  with  reference  to  the  habits 
of  the  salmon  which  each  year  are  expected 
to  "run"  up  that  stream.  Experience  and  ob- 
servation have  shown  that  tbe  salmon,  before 
beginning  to  "run"  up  the  Columbia  river, 
congregate  in  large  numbers  off  the  mouth 
of  the  river,  and  the  "run"  of  salmon  up  the 
river  continues  for  a  considerable  period. 
The  closed  season  is.  so  timed  and  fixed  as 
to  enable  a  portion  of  the  "run"  to  ascend 
the  river  wlthont -molestation  and  thus  fur- 
nish the  necessary  supply  for  both  natural 
and  artificial  propagation.  There  are,  of 
course,  closed  seasons  prescribed  for  each 
of  the  Oregon  coastal  streams  In  which  salm- 
on are.  found.  However,  the  closed  season 
for  a  given  stream  is  fixed:  with  reference  to 
the  habits  of-  salmon '  found  In  that  stream, 
and  not  with  reference  to  the  habits  «f  salm- 
on running  up  other  streams,  because  the 
annual  "run**  in  one  stream  does  not  coin- 
cide in  point  of  time  with  the'  "run"  in  an- 
other stream;  and  the  necessary  result  Is 
that  during  a  given  period  the  Columbia  may 
be  open  and  at  the  same  time  one  or  several 
of  the  other  coaatal  streams  -may  be  closed 
to  fishermen;  or,  on  the  other  hand,  the 
Columbia  may  be  closed  while  one  or  several 
of  tjie  other  streams  may  be  open  to  fisher- 
men. It  is  apparent  that,  because  of  these 
differences  In  the  closed  seasons  prescribed 
for  the  cHfDerent  streams,  the  Legislature, 
when  fraAitng  and  enacting  section  5  of  chap- 
ter 867.  was '  legislating  with  reference  to 
the  conditions  found  In  the  Columbia  rlTer. 
For  example,  during  a  portion  of  the  time 
when  the  waters  of  the  Columbia  are  closed, 
the  season  is  open  on  the  Siuslaw  river.  No-w 
It  is  manifest  that  the  Legislature  did  not 
Intend  to  say  that  fish  caught  off  the  Sius- 
law river  and  beyond  the  three-mile  line  at 
a  time  when  the  season  was  open  on  the 
Siuslaw,  but  closed  on  the  Columbia,  conld 
not  be  brought  Into  this  state  and  possessed 
here. 

[4]  The  word  "outside"  Is  formed  by  com- 
bining two  words,  "out"  and  "side" ;  and, 
among  other  definitions  the  combined  '^ord 
is  defined  thus:  "Outside  of,  on  or  to  the 
exterior  of;  without;  outward  from."  CJent. 
Diet.  If  a  4ine  be  projected  west  from  tbe 
north  headland  of  the  Columbia  river  and 
another  line  be  similarly  projected  from  -the 
south  headland  to  and  across  the  three-mile 
line,  and  if  that  paft  of  the  three-mile  line 
which  is  between  the  two  projected  lines  la 
taken  as  the  side  of  the  Columbia  river,  tben 
the  word  "outside,"  when  given  a  natural 
and  not  an  artificial  or  strained  signlfic&tion, 
means  the  waters  on  the  exterior  ot   such 
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side.  The  constmctlon  placed  npon  the  stat- 
ute by  the  plaintiffs,  not  only  gives  to  the 
word  "ootslde"  a  natnral  meaning,  but  It 
possesses  the  additional  merit  of  being  defi- 
nite and  certain.  Moreover,  this  constrnction 
of  the  statute  does  not  lead  to  absnrd  results ; 
bat,  on  the  other  hand,  It  enables  the  state, 
through  Its  proper  officers,  to  effectuate  the 
purposes  of  the  statute  by  dealing  with  con- 
ditions as  they  actually  exist 

[S]  When  the  state  through  its  IJeglslatnYe 
enacted  the  statute  now  in  controversy,  it 
did  so  upon  the  assumption  that  the  enact- 
ment was  an  exercise  of  the  police  power. 
Because  of  the  wide  range  over  which  this 
power  may  be  exercised,  it  is  difficult,  if  not 
impossible,  to  mark  out  in  advance  the  exact 
limits  of  its  reach ;  and  therefore  it  cannot 
be  accurately  defined,  althoui^  it  may  be 
nndeistandlngly  described.  A  concise  state- 
ment, which  emphasizes  the  thought  that  the 
field  within  wtiich  the  police  power  may  be 
exerted  ia  very  broad.  Is  found  in  State  v. 
Bedmon,  1S4  Wis.  89,  105,  114  N.  W.  187,  14 
L.  B.  A.  <N.  8.)  229,  126  Am.  St  Sep.  1003, 
15  Ann.  Oaa.  408,  where  it  is  said : 

"It  Is  the  power  to  make  all  laws  which  In 
contemplation  of  the  Oonstltntlon  promote  th« 
public  welfare." 

The  police  power  embraces  the  whole  sum 
of  Inherent  sovereign  power  which  the  state 
possesses,  and,  within  constitutional  limita- 
tions, may  exercise  for  the  promotion  of  the 
order,  safety,  health,  morals,  and  general  wel- 
fare of  society.  12. 0.  3.  904;  Btettler  v. 
O'Hara,  69  Or.  S19,  681,  139  Pac.  748,  L.  B. 
A.  1017C  944,  Ann.  Cas.  1916A,  217;  MUl 
Creek  Coal  ft  Coke  Co.  v.  Public  Service  Com- 
mission (W.  Ya.)  100  S.  B.  667,  7  A.  li.  B. 
1081. 

[61  The  preservation  of  fish  and  game  has 
always  been  treated  as  being  within  the  prop- 
er domain  of  the  police  power;  and,  con- 
sequently, when  the  lawmakers  passed  the 
act  of  1919,  they  legltOated  concerning  a 
subject  which  is  cleaiiy  within  the  embrace 
of  the  police  power.  Lawton  v.  Steele,  152 
V.  S.  133,  14  Sup.  Ct.  409,  88  L.  Ed.  386; 
Geer  v.  Connectlcnt  161 17.  S.  6l9, 16  Sup.  Ct 
600,  40  L.  Ed.  798 ;  SUs  v.  Hesterberg,  211 
IT.  S.  81,  29  Sup.  Ot  10,  63  li.  Ed.  76 ;  State 
T.  Sdiuman,  86  Or.  16,  28,  68  Pac.  661,  47 
li.  B.  A.  168,  78  Am.  St  Bep.  764. 

[7-1]  The  Legislature,  it  is  true,  is  not 
the  final  judge  of  the  limitations  of  the  police 
power,  and,  since  the  legislative  action  must 
be  reasonably  necessary  for  the  public  bene- 
fit the  validity  of  all  police  regulations  de- 
pends upon  whether  they  can  ultimately  pass 
the  Judicial  test  of  reasonableness ;  and  yet 
it  la  also  true  that  it  is  the  legislative  func- 
tion primarily  to  determine  the  necessity  or 
ezpedieacy  ot  meaanres  ttiapteA.  When, 
bowever,  the  courts  are  called  npon  to  apply 
the  Jndldal  test  of  reasonableness,  they  will 
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accord  to  the  IJeglsIatiire  a  large  discretion 
In  determining,  not  oidy  what  the  Interests 
of  the  public  require,  but  also  what  measures 
are  necessary  for  the  protection  of  such  in- 
terests. Lawton  v.  Steele,  162  U.  S.  188,  14 
Sup.  Ct  499,  38  L.  Ed.  385 ;  Sllz  v.  Hester^ 
berg,  211  17.  S.  81,  29  Sup.  Ot  10,  63  L.  Ed. 
76;  Ex  parte  Mon  Lack,  28  Or.  421,  426,  44 
Pac.  696,  82  L.  B.  A.  738,  64  Am.  St.  Bep. 
804;  Lomtsen  v.  ITnlon  Fisherman's  Co.,  71 
Or.  640,  647, 143  Pac.  621 ;  State  v.  Bedmon, 
134  Wis.  88,  114  N.  W.  187,  14  L.  B.  A.  (N. 
S.)  229,  126  Am.  St  Rep.  1008,  16  Ann.  Cas. 
409 ;  12  C.  J.  933.  Moreover,  when  applying 
the  test  of  Judicial  reasonableness,  the  pre- 
sumption is  in  favor  of  the  reasonableness 
and  validity  of  the  regulation.    12  C.  3.  884. 

[10]  The  plaintiffs  insist  that  section  6  of 
the  statute  is  an  unreasonable  police  rega- 
lation,  because  it  is  unusual,  falls  to  accom- 
plish its  avowed  purpose,  and  is  unduly  op- 
pressive npon  individuals  "and  the  financial 
resources  of  the  great  fishing  industry." 
That  section  6  is  unutnal  may  be  conceded ; 
but  it  must  also  be  conceded  that  the  condi- 
tions attempted  to  be  met  are  unusual.  It  Is 
not  unusual  to'  find  statutes  prescribing  clos- 
ed seasons ;  nor  Is  it  unusual  to  find  the  law 
so  framed  as  to  make  it  unlawful  to  sell, 
purchase,  or  possess  game  or  fish  during  the 
dosed  season,  even  if  originally  taken  and 
brought  from  without  the  state  which  enact- 
ed the  law.  As  already  pointed  out,  the  salm- 
on "runs"  do  not  occur  in  all  the  streams 
at  Qie  same  time,  and  consequently  it  is 
impracticable  to  prescribe  the  same  dosed 
season  for  all  the  streams.  When  legislation 
is  enacted  for  the  protection  of  fish  In  the 
Columbia  It  must  in  order  to  accomplish  Its 
purpose,  be  framed  with  reference  to  condi- 
tions found  to  exist  in  the  waters  of  that 
liver,  and  It  Is  manifest  that  section  6  was  in 
fact  framed  with  reference  to  the  conditions 
existing  there ;  and  hence,  the  provisions  of 
section  6  are  ninisnal  only  to  the  extent  that 
the  conditions  wUdi  called  fOr  the  adoption 
of  the  measures  were  and  are  uhusual. 

[11]  Of  course  tbe  state  of  Oregon  has  no 
Jurisdiction  over  the  waters  of  the  Pacific 
Ocean  beyond  the  three-mile  line;  nor  did 
the  state  by  the  enactment  of  the  statute  In 
question  attempt  to  make  fishing  beyond  the 
three-mile  limit  unlawful.  The  statute  was 
adopted  In  order  to  make  effective  the  prohi- 
bition against  taking  fish  during  the  dosed 
season  from  waters  over  which  the  state  may 
rightfully  exerdse  Jurisdiction,  and  that  the 
state  has  authority  to  do  this  is  settled  be- 
yond controversy.  811«  v.  Hesterberg,  211 
t7.  S.  81,  29  Sup.  Ot  10,  68  L.  Ed.  75. 

[12]  Since  there  Is  no  statute  like  section 
5  In  force  In  the  state  of  Washington,  can- 
neries operated  on  the  Washington  side  of 
the  Columbia  river  can,  without  hindrance, 
purchase  and  pack,  during  the  dosed  seesMi, 
salmon  caught  beyond  the  three-mile  line  ont- 
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side  of  the  Columbia  river,  with  the  result 
that  Wasblngton  canneries  are  permitted, 
daring  the  closed  season,  to  pack  the  same 
fish  which  the  Oregon  canneries  are  prohibit- 
ed from  packing  during  that  time.  The  con- 
ditions permitted  to  exist  on  the  Washington 
side  of  the  river  do  not  defeat  the  object 
sought  to  be  accomplished  by  the  Oregon 
statute,  although  they  do  interfere  with  and 
probably  prevent  the  full  and  complete  at- 
tainment of  the  object  sought  to  be  accom- 
plished by  the  Oregon  statute.  Absence  of 
like  legltOatlon  In  the  state  of  Washington 
affects  only  the  degree  of  protection,  bat  It 
does  not  entirely  prevent  protection.  It  may 
be  true  that  the  Columbia  river  salmon 
would  be  better  protected  If  the  state  of  Wash- 
ington had  enacted  and  now  enforced  legis- 
lation like  section  5  of  our  statute;  and, 
indeed,  if  we  correctly  understood  the  argu- 
ment of  counsel  for  the  plaintiffs  at  the 
hearing,  the  idaintlffs  themselves  say  that 
they  would  be  pleased  to  see  British  Colum- 
bia and  the  states  of  Washington,  Oregon, 
and  California  pass  legislation  similar  to 
section  5,  because  such  lQSislati(m,  if  In  force 
in  British  Columbia  and  in  the  three  named 
states,  would  undoubtedly  be  helpful  in  pre- 
serving and  protecting  salmon  as  a  food  fish. 
The  contention  of  the  plaintiffs  that  section 
6  is  an  unreasonable  exercise  of  the  police 
power  cannot  be  sustained. 

[13]  The  argument  that  section  6  Is  dis- 
crlminatoty  and  not  general  in  its  ai^lica- 
tion,  and  therefore  unconstitutional,  is  axt- 
swered  adversely  to  the  position  taken  by 
the  plaintiffs  in  the  opinions  rendered  in 
State  V.  Savage,  184  Pac  567,  189  Pac.  427, 
and  State  v.  Blanchard,  189  Pac.  421.  See, 
also,  11  B.  G.  L.  1046. 

[14]  The  holding  In  Slla  v.  Hesterberg,  211 
U.  S.  31.  20  Sup.  Gt.  10,  68  L.  Ed.  76,  is 
authority  for  the  conduslon  that  section  6 
of  our  statute  does  not  contravene  the  foreign 
and  Interstate  commerce  (dause  of  the  federal 
Constitution.  See,  also,  State  v.  Schnman,  S6 
Or.  16,  68  Pac.  661,  47  L.  E.  A.  168,  78  Am. 
St.  Bep.  754 ;  Ex  parte  Maier,  108  Gal.  476, 
37  Pac.  402,  42  Am.  St  Bep.  129 ;  Ex  parte 
Fritz,  86  Miss.  210,  38  South.  722,  100  Am. 
St.  Bep.  700;   5  B.  C.  L.  762. 

The  next  contention  urged  by  the  plaintiffs 
is  that  the  compact  between  the  states  of 
Washington  and  Oregon  is  a  contract,  and 
tltat  it  is  therefore  protected  by  the  state 
and  federal  Constitutions  against  legislation 
impairing  its  obligations.  Oreen  v.  Blddle,  8 
Wheat.  1,  6  L.  Ed.  647;  Poole  v.  Fleeger,  11 
Pet  185,  9  L.  Ed.  680;  Virginia  v.  Tennessee, 
148  U.  S.  603,  13  Sup.  Gt  728,  87  L.  Ed.  637; 
Wharton  v.  Wise,  168  U.  8.  165,  14  Sup.  Ct 
783,  88  L.  Ed.  669. 

[IS]  For  the  purposes  of  the  instant  case 
we  shall  assume,  without  attempting  to  de- 
cide, that  the  ctHnpact  entered  into  between 


Oregon  and  Washington  is  binding  upon  both 
parties  to  the  extent  that  one  cannot  with- 
draw without  the  consent  of  the  other,  and 
that  therefore  one  state  cannot  without  the 
"consent  and  aijprobation"  of  the  other  state, 
enact  any  law  which  would  conflict  with  the 
terms  of  the  compact  Again  directing  at- 
tention to  the  compact  we  observe  that  the 
two  states  have  expressly  limited  their  agree- 
ment to  laws  and  regulations  "whldi  would 
affect  said  concurrent  Jurisdiction."  As  rul- 
ed by  the  United  SUtea  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  in  Olin  v. 
Kltzmlller,  268  Fed.  348,  receitly  decided: 
"It  is  only  as  to  its  common  right  with  the 
adjoining  state  to  take  fish  from  those  waters 
that  its  right  is  limited  by  the  compact" 
This  state  has  not  attempted  to  change  the 
closed  season.  The  prohibition  of  the  Ore- 
gon statute  la  operative  only  during  the 
periods  which  both  states  have  fixed  as  the 
closed  seasons  on  the  Columbia.  The  inhi- 
bition of  section  5  merely  aids  in  keeping 
such  seasons  closed.  Section  6  does  not  "af- 
fect" the  "concurrent  Jurisdiction"  of  the  two 
states,  and,  indeed,  it  recognises,  rather  than 
ignores,  the  Jurisdiction  which  the  two  states 
have  concnrrentiy  exercised. 

Our  conclusion  is  that  the  ruling  made  by 
the  circuit  court  was  correct ;  and  hence  the 
decree   appealed  from   is   afBrmed. 

McBBIDE,  O.  J.,  and  BUBNETT  and 
JOHNS,  JJ.,  concur. 


(9S  Or.  148) 


cox  V.  cox. 


(Supreme  Court  of  Oregon.     Nov.  28,  1920.) 

1.  Dlvoree  «s>l84(3)— 'Tried  de  novo  oa   ap- 
peal. 

On  appeal  from  a  decree  denying  a  divorce, 
the  cause  must  be  tried  and  determined  de  novo. 

2.  Dlvoree  «=9t84(rO}— Flndlnga  of  trial  Jadflo 
gIvM  muob  weight 

In  an  action  for  divorce  where  the  record 
contains  irreconcilable  contradictions  in  the 
evidence  upon  all  material  points,  much  weight 
will  be  given  to  the  findings  of  the  trial  Judge. 

3.  Divorce  «=338— Not  discrotlonary,  but   mat- 
ter of  right. 

A  decree  of  divorce  should  be  granted  or 
withheld  from  the  plaintiff  aa  a  matter  of  legal 
right,  and  not  as  a  matter  of  grace. 

4.  Divorce  «s>27(6)— Wife  eraeiiy  treatsd  m. 
titled  to  divorce. 

Where  husband  beats  and  chokes  his  wife 
and  applies  vile  names  to  her,  she  is  entitled 
to  a  divorce  as  a  matter  of  legal  right 

5.  Divorce  «s>l30  —  Evidence    not    showlag 
oruelty. 

Evidence  held  not  to  establish  husband's 
cruelty. 
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6.  Appeal  aN  error  «=9l  121— Divorce  decree 
afllrmed  without  prejndioe  to  another  suit. 
Where  divorce  case  waa  tried  on  short  no- 
tice to  both  parties,  and  It  was  suggested  at 
the  hearing  tliat  the  plaintiff  could,  if  given 
more  time,  secure  additional  witnesses,  a  de- 
cree denying  divorce  was  affirmed  without  prej- 
udice to  another  suit,  under  L.  O.  Ik  (  411. 

Departmoit  1. 

Appeal  from  Circnit  Court,  Curry  County; 
John  S.  Coke,  Judge. 

Suit  by  Iva  A.  Cox  against  Isham  A.  Cox. 
Decree  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

This  suit  for  a  divorce  was  begun  on 
.  October  20,  1917,  by  Iva  A.  Cox  against  her 
husband,  Isham  A.  Cox.  The  parties  were 
married  in  Tillamook  county  on  September  2, 
1899;  and,  after  residing  In  that  county  "a 
short  time,"  they  moved  to  Curry  county, 
where  they  stUl  live.  The  plaintiff  was  18 
and  the  defendant  was  between  22  and  24 
years  of  age  at  the  time  of  their  marriage. 
They  were  without  money  or  property  when 
they  Joined  hands  for  life's  journey.  The 
defendant  admits  that  his  wife  has  worked 
hard,  at  least  antU  within  the  last  few  years ; 
and,  although  the  plaintiff  Is  not  willing  to 
admit  unqualifiedly  that  the  defendant  has 
worked  hard,  she  does  not  categorically  deny 
that  her  husband  has  been  a  hard  worker. 
In  spite  of  the  unwillingness  of  either  to 
concede  to  the  other  the  merit  of  unflagging 
industry  for  the  entire  period  of  their  mar- 
ried life,  the  record  fairly  sui^orts  the  state- 
ment that  what  little  property  the  parties 
now  own  represents  the  accumulations  of 
about  17  years  of  hard  work  by  each — <me 
as  much  as  the  other.  The  parties  own  one 
tract  of  80  acres  as  tenants  In  common ;  and 
an  adjoining  tract  of  80  acres  was  homestead- 
ed  by  the  defendant,  and  the  record  title  to 
this  tract  is  in  his  name.  There  is  too,  some 
personal  proper^  consisting  of  cattle,  horses, 
and  other  stock  as  well  as  a  few  articles 
such  as  are  usually  found  on  a  farm.  Several 
cows  are  milked  and  the  milk  is  sold  to  a 
creamery;  and,  so  far  as  the  record  discloses, 
these  cows  furnish  the  only  source  of  Income 
for  the  plaintiff.  From  the  time  the  parties 
separated  in  October,  1917,  until  April  27, 
1919,  the  time  of  ttie  trial,  the  plaintiff 
resided  on  the  farm  with  all  the  dhildrot, 
except  Clifford,  who  entered  the  navy,  and 
duriikg  all  that  time  she  managed  the  prop- 
erty; and  as  we  understand  the  record,  the 
defendant  is  willing  that  the  plaintiff  shall 
continue  to  reside  on  the  farm  with  the  chil- 
dren and  that  she  shall  run  the  farm  and 
retain  the  income  from  the  pr^nlses. 

There  are  five  children  Uvtag,  of  whom 
two,  Clifford  and  John,  are  boys,  aged  at  the 
time  of  the  oomm«ioement  of  this  suit  17 
and  13  years,  respectively.  The  other  three 


dtildren,  Leona,  Gloria,  and  Inez,  are  daugh- 
ters, and  their  ages,  when  this  suit  was 
begun,  were  14,  6,  and  3  years  in  the  order 
named. 

In  substance,  the  amended  complaint 
diarges  in  general  terms  that  the  defendant 
"for  many  years  last  past"  has  "continuously 
and  repeatedly"  used  vile  language  toward 
the  plaintiff,  and  that  be  has  on  numerous 
occasions  laid  violent  hands  upon  her  by 
striking  and  choking  her ;  and,  in  addition  to 
this  general  language  found  in  the  amended 
complaint,  the  pleading  spedfles  three  differ- 
ent occasions  when,  as  she  says,  the  defend- 
ant dioked  or  struck  her,  or  choked  and 
struck  her.  At  another  specified  time,  July, 
1917,  whUe  th^  were  attending  a  party  at  a 
neighbor's  home,  the  defendant,  according  to 
the  allegations  of  the  amended  complaint, 
without  cause  and  in  the  presence  of  other 
guests,  ordered  the  plaintiff  to  leave  the 
party  "and  also  to  leave  his  home  and  stay 
away  from  there."  The  plaintiff  avers  that 
at  still  another  time,  May,  1917,  the  defend- 
ant "flew  Into  a  passion  and  beat  their  son 
John"  with  a  pair  of  pincers. 

The  plaintiff  also  filed  a  supplemental 
complaint  in  which  she  alleged  that  the  de- 
fendant came  to  her  home  on  December  25, 
1917,  "with  the  ostoisible  object  of  trying  to 
arrange  the  property  rights  of  the  parties," 
and  that  upon  their  not  agreeing  he  applied 
vile  names  to  her* and  choked  and  struck  her. 

The  plaintiff  prayed  for  .a  divorce,  the 
custody  of  and  maintenance  for  the  children, 
and  alimony  for  herself. 

The  defendant  answered,  and  denied  all 
the  aU^ations  of  cruel  and  Inhuman  treat- 
ment, and  then  alleged  that  "all  troubles  now 
and  heretofore  existing  between"  the  parties 
"were  brought  on  by  the  unwarranted  acts  of 
plaintiff  toward  the  defendant ;  her  rdations 
and  conduct  with  other  men;  all  against  the 
express  wish  and  desire  of  this  defendant, 
and  against  his  counsel  and  advice." 

The  defendant  left  the  fkrm  when  the 
plaintiff  began  this  suit  for  a  divorce,  and 
went  to  work  In  a  logging  camp.  He  joined 
the  army  on  March  S,  1918.  He  was  injured 
while  in  the  service  on  October  13, 1918,  and, 
after  being  In  a  hospital  for  about  six  months, 
he  was  finally  discharged  on  April  19,  1919. 
On  account  of  the  absence  of  the  defendant 
this  suit  was  not  tried  until  April  27,  1919, 
after  the  discharge  of  the  defendant  from  the 
army  and  his  return  to  Curry  county. 

The  trial  In  the  circnit  court  resulted  in  a 
decree  dismissing  the  suit  and  requiring  the 
defendant  to  pay  the  costs  and  disburse- 
ments.   The  plaintiff  appeals. 

T.  T.  Bennett,  of  Marshfleld  (Walter  Sin- 
clair, of  Coqullle,  and  B.  Swanton,  of  Marsh- 
field,  on  the  brief),  for  appellant. 

O.  F.  McKnlght,  of  Marslifleld,  for  respond- 
ent. 
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HARRIS,  J.  (after  stating  the  facts  as 
above).  The  eridence  Is  Irreconcilably  con- 
tradictory. If  the  account  which  the  plaintiff 
gives  of  their  married  life  la  tme,  then  the 
defotdant  has  be«i  guilty  of  iniezcusable 
cmel  conduct,  and,  onder  the  laws  of  the 
land,  she  should  be  clearly  entitled  to  a 
divorce.  If,  on  the  other  hand,  hU  story  is 
true,  he  has  not  been  guilty  of  cruel  and 
Inhuman  treatment,  but  aa  the  contrary,  the 
conduct  of  the  lAalntlfl  has  been  such  as 
would  entitle  the  defendant  to  a  decree  of 
divorce,  although  he  does  not  ask  for  e 
divorce.  The  testimony  was  not  taken  before 
a  referee,  but  the  witnesses  testified  In  open 
court  and  In  the  presence  of  the  drcnit 
Judge;  and  when  the  last  witness  had  oon- 
duded  his  testimony  the  trial  Judge  Immedi- 
ately announced  his  decision  denying  the 
prayer  of  the  plaintiff  for  a  divorce,  and 
subsequently  written  findings  were  filed. 
Among  the  findings  of  fact  made  by  the  dr- 
cnit court  are  the  fMlowing: 

"The  court  farther  finds  that  plaintiff  has 
fafled  to  satisfactorily  eatabUsh  the  alleged 
acts  of  cruelty  or  abusive  language  or  other 
acts  of  III  treatment  as  alleged  in  her  amend- 
ed complaint  and  supplemental  complaint,  and 
has  failed  to  egtabliah  that  she  has  suffered  any 
mental  anguish  or  physical  pain  as  alleged  In 
Bald  amended  and  supplemental  complaint. 

"The  court  further  finds  that  the  plaintiff 
is  not  without  fault  in  the  ■premises,  bat,  on 
the  contrary,  is  at  fault,  and  In  this  connection 
the  court  finds  that  both  plaintiff  and  defendant 
are  at  fault,  and  that  tiieir  mistreatment  of 
each  other  was  mutual,  and  that  plaintiff  was 
a  willing  and  active  partidpant  in  the  alleged 
quarrels  and  physical  encounters  alleged  in 
said  amended  supplemental  complaint;  that 
defendant  did  use  unbecoming  language  to  the 
plaint!^  bat  that  plaintiff  used  language  to- 
ward and  to  the  defendant  of  the  same  class 
and  squally  as  fordble,  and  that  both  parties 
are  equally  and  mntually  at  fault  in  this  re- 
spect. 

"The  court  further  finds  that  plaintiff  has 
failed  to  satisfactorily  establish  the  alleged  acts 
and  conduct  of  the  defendant  toward  his  said 
children,  or  any  of  tusm,  as  alleged  In  said 
amended  and  supplemental  complaint." 

[1-31  Although  the  cause  must  be  tried  and 
determined  here  de  novo,  yet  when  we  find,  as 
we  do  here,  a  paper  record  containing  irrec- 
ondlable  contradictions  upon  all  material 


points,  we  are  disposed  to  give  much  weight 
to  the  findings  of  the  trial  Judge,  for  the 
reason  that  he  saw  the  witnesses  in  action, 
and  thus  had  the  benefit  of  a  kind  of  evidence 
which  cannot  be.  preserved  and  presented  to 
an  appellate  court  Scott  r.  Hubbard,  67 
Or.  498,  605,  136  Pac.  653;  Hnriburt  v. 
Morris,  68  Or.  259,  272, 135  Paa  631;  Tudter 
V.  Kirkpatrlck,  86  Dr.  677,  679,  169  Paa  117. 
It  cannot  possibly  serve  any  useful  pnrpose^ 
not  even  a  temporary  <me,  and  much  less  a 
permanent  one,  to  give  an  extended  recital 
of  the  testimony  ftound  In  the  transcript 
We  have,  however,  carefully  read  and  con- 
sidered the  record.  We  have  deliberated  uiwn 
the  recorded  testimony  fully  realizing  that  a 
decree  of  divorce  Is  to  be  granted  or  withheld 
from  the  plaintiff  as  a  matter  of  legal  right 
and  not  as  a  matter  of  grace. 

[4,  f ]  The  fact  that  there  are  five  diildren 
and  the  additional  fact  that  the  property  is 
so  situated  that  it  cannot  well  be  divided 
without  material  loss  are  drcumstances 
which  emphasize  the  need  of  care  In  examin- 
ing the  evidence,  although  they  cannot  affect 
the  question  as  to  whether  or  not  the  d^end- 
ant  has  been  guilty  of  cruel  and  Inhuman 
treatmoit;  tor,  if  he  treated  her  as  she 
alleges,  she  is  entitled  to  a  divorce  as  a 
matter  of  legal  right  and  regardless  of  what 
mljiht  ha]K>en  to  the  property.  After  having 
examined  the  record  with  mudi  care,  and 
after  having  given  to  it  our  best  thought,  we 
find  ourselves  unable  to  say  that  the  evidence 
tor  the  plaintiff  warrants  us  in  disturbing  the 
decree  of  the  drcult  court 

[6]  It  appears  that  the  cause  was  tried  In 
the  circuit  court  upon  short  notice  to  the  par- 
ties, and  that,  although  they  were  willing  to 
proceed  and  did  not  object  to  going  to  trial, 
they  had  but  little  time  for  preparation ;  and 
in  view  of  this  fact,  together  with  the  added 
fai:t  suggested  at  the  hearing  that  the  plain- 
tiff could.  If  she  had  been  givoi  more  time, 
have  secured  additional  witnesses,  we  think 
that  the  decree  should  be  without  prejudice 
to  another  suit  by  the  plaintiff  as  permitted 
by  section  411,  Or.  L.  It  is  therefore  ordered 
that  the  decree  be  affirmed,  without  costs  to 
either  party  In  this  court,  and  without 
prejudice  to  another  suit 

McBRIDB,  a  J.,  and  BBNSON  and  BOB- 
NBTT,  JJ,  concur. 
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(IM  P.) 

Frank  Tnmbow  was  convicted  of  assault 
with  Intent  to  rob,  and  appeals.    Affirmed. 


(Snprem*  Court  of  Oregon.    Not.  2S,  1920.) 

1.  CrIalMl  taw  «s>S07(l)— Woman  request- 
ing naa  to  meet  her  held  an  aceompllee  of 
person  assaoltlng  him  with  Intent  to  rob. 

A  woman  who  requested  a  man  to  meet  her 
at  a  certain  secluded  place,  onder  an  agree- 
ment with  defendant  that  he  abonld  appear 
there  alone  and  rob  the  victim,  could  be  pun- 
ished for  the  'crime  of  assault  with  intent  to 
TOb,  where  defendant  at  such  place  assaulted 
the  victim  with  such  intent,  and  was  an  accAm- 
pliee. 

2.  Criminal  law  «=35l  1(2)— Testimony  of  ac- 
eompllee must  be  corroborated  by  evidence 
eonnectlog  defendant  with  crime. 

Under  L.  O.  Ia  I  1540,  no  conviction  can 
be  had  upon  the  testimony  of  an  accomplice 
tmless  he  is  corroborated  b;  such  other  evi- 
dence as  independently  tends  to  connect  de- 
fendant with  tiie  commission  of  the  crime. 

3.  CrfmlnsI  law  «=>507(l)— ^Aoeomplloe"  de- 
flned. 

The  term  "accomplice**  means  a  partaker 
in  the  commission  of  a  crime,  a  person  who 
knowingly,  voluntarily,  and  with  common  intent 
with  the  principal  offender  unites  in  the  com- 
mission of  a  crime;  one  of  the  tests  of  an 
accomplice  being  that,  if  the  partaker  can  be 
indicted  and  punished  for  the  crime  for  which 
the  accused  is  being  tried,  he  is  an  accom- 
plice;   othenrise  not. 

[Xid.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

*.  Criminal  law  «=35l  I  (2)— Testimony  of  ao- 

eomplice  as  to  assault  with  Intent  to  rob  held 

sufficiently  corroborated. 

In  a   prosecntion  for  assault  with  intent 

to  rob,   evidence  of  an  accomplice  helA  snfS- 

dently  corroborated  by  other  evidence  tending 

to  connect  defendant  with  the  crime. 

5.  Criminal  law  «s>76l(l8)— Instruotlon  as  to 

accomplios  testimony  held  not  erroneous  as 

assuming  faots. 

An   instruction    concerning   an   accomplice, 

"Bnt,  if  the  evidence  In  the  case  outside  of  the 

testimony  of  K.    *    *    *    tends  to  connect  the 

defendsnt  with  the  commission  of  the  crime 

set    forth  in  the  indictment,   then  this   is   a 

safficient    corroboration    of    the   testimony    of 

K.,"  held  not  erroneous  as  invading  the  prov> 

ince  of  the  jury,  assuming  dispated  facts. 

6.  Criminal  law  «s>ll37(3)   —  No  complaint 

ean  be  made  of  erroneous  Instruotlon  brought 

out   by  request  of  complaining  party. 

AfKused  cannot  on   appeal  complain  of  a 

conditional  assumption  of  gnQt  in  an  instme- 

don     civsn    after    modification   by    the    court, 

where  sadi  conditional  assumption  of  gnilt  was 

bronsbt  ont  by  defeBdaot*s  request 

In   Banc 

A.p%>eal  from  Olrcolt  Oonrt,  Union  County ; 
J.  "W.  Knowlea,  Jndse. 


The  defendant,  Frank  Tumbow,  and  Kath- 
ryn  Moss  were  Jointly  Indicted  by  the  grand 
jury  of  the  state  of  OregcHi  In  and  for  Union 
county,  charged  with  the  crime  of  assault 
with  intent  to  rob  one  John  L.  Neeley. 
Thereafter  Tumbow  and  Moss  were  placed 
on  trial,  but  soon  after  the  commencement 
thereof  Kathryn  Moss,  codefendant  of  Frank 
Tumbow,  was  dismissed  upon  the  motion  of 
the  prosecution,  to  become  a  witness  on  be- 
half of  the  state.  Both  the  prosecuting  wit- 
ness, John  L.  Neeley,  and  the  accomplice. 
Moss,  gave  testimony.  A  number  of  other 
witnesses  were  offered  on  the  part  of  the 
state  who  testified  to  circumstances  of  more 
or  less  weight.  The  appellant  assigns  as  er- 
ror: 

(1)  That  the  court  below  erred  In  denying, 
over  defendant's  exception,  the  motion  for  an 
order  directing  a  verdict  of  acquittal,  made 
at  the  close  of  the  evidence  of  the  state. 

(2)  That  the  court  erred  In  refusing,  over 
defendant's  exception,  at  the  close  of  the  tes- 
timony, to  Instruct  the  Jury  to  return  a  ver- 
dict of  not  guilty. 

(3)  That  the  court  erred,  over  defendant's 
exception.  In  refusing  defendant's  request 
No.  11,  and  In  modifying  the  same  and  giv- 
ing the  same  as  modified,  as  Instruction  No. 
14,  lor  the  reason  that  the  same  is  an  inva- 
sion of  the  province  of  the  Jury,  assumes  dis- 
puted facts,  and  Instructs  upon  the  weight  of 
the  testimony. 

(4)  That  the  court  erred,  over  defendant's 
exception,  in  refusing  defendant's  request 
No.  13,  and  In  modifying  the  same  and  giv- 
ing the  same  as  modified,  as  instruction  No. 
16,  for  the'  reason  that  the  same  is  an  Inva- 
sion of  the  province  of  the  Jury,  assumes  dis- 
puted facts,  and  Instructs  upon  the  weight  of 
the  testimony. 

(5)  That  the  court  erred,  over  defendant's 
exception,  in  refusing  defendant's  request  No. 
12,  and  in  modifying  the  same  and  giving  the 
same  as  modified,  as  Instruction  No.  15,  for 
the  reason  that  the  same  is  an  invasion  of  the 
province  of  the  Jury,  assumes  disputed  facts, 
and  instructs  upon  the  weight  of  the  testi- 
mony. 

Cochran  ft  Eberbard,  of  La  Grande,  for 
appellant. 

John  S.  Hodgln,  Dist.  Atty,  of  La  Grande^ 
for  the  State. 

BROWN,  J.  (after  stating  the  facts  as 
above).  The  only  serious  question  presented 
by  the  record  is  the  matter  of  the  sufficiency 
of  the  evidence  to  meet  the  provision  of  the 
Code  (section  1540,  Oregon  Laws),  providing 
that: 

"A  convietion  cannot  be  had  upon  the  tes- 
timony  of   an   accomplice,   unless   he   be  cor> 
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roborated  by  such  other  evidence  as  tends  to 
connect  the  defendant  with  the  conunission  of 
the  crime,  and  the  corroboration  is  not  suffi- 
cient if  it  merely  show  the  commission  of  the 
crime,  or  the  dircumstances  of  the  commis- 
sion." 

The  foregoing  la  a  mle  of  evidence  made 
imperative  by  statute,  and  has  been  applied 
in  many  cases,  Eimoiig  which  are  State  v. 
Odell,  8  Or.  32;  State  v.  Roberts,  15  Or.  187, 
13  Pac  896 ;  State  v.  Light,  IT  Or.  360,  21 
Pac.  132;  State  v.  Jarvls,  18  Or.  366,  23  Pac 
251 ;  State  v.  Townsend,  19  Or.  215,  23  Pac 
968;  State  t.  Scott,  28  Or.  335,  42  Pac  1; 
Stote  V.  Carr,  28  Or.  396,  42  Pac  215;  State 
V,  Kelliher,  49  Or.  77,  88  Pac  867;  State  y. 
Wong  Si  Sam,  63  Or.  266,  127  Pac.  683,  686. 

A  conviction  of  Franli  Tumbow  was  had 
upon  the  testimony  of  John  L.  Neeley,  the  per- 
son alleged  to  have  been  robbed,  Kathryn 
Moes,  a  self-confessed  partaker  in  the  crime 
of  assault  with  intent  to  rob,  together  with 
the  testimony  given  by  a  number  of  witnesses 
who  testified  to  circumstances  of  some  value 
as  evidence  in  the  trial  of  the  cause. 

From  the  testimony  of  the  prosecuting  wit- 
ness, John  I/.  Neeley,  it  appears  that  he  was 
a  rancher  who  had  been  residing  for  a  nimi- 
ber  of  years  at  Durliee,  Balder  county.  Or.; 
that  shortly  before  the  crime  be  had  sold  and 
delivered  at  Bali:er  a  bunch  of  cattle  and  had 
received  therefor  a  large  sum  of  money. 
From  Baker  he  came  to  La  Grande  and  en- 
tered into  negotiations  for  the  purchase  of  a 
pool  ball.  He  roiewed  a  former  acquaint- 
anceship with  Frank  Turubow,  the  defend- 
ant, as  well  as  with  Kathryn  Moss,  the  ac- 
complice. During  a  period  of  two  weeks  pre- 
ceding the  alleged  assault  with  intent  to  rob, 
Neeley  and  Tumbow  met  nearly  every  day 
and  night  a.%  a  pool  hall  In  La  Grande.  Nee- 
ley further  testified  that  Tumbow,  learning 
that  be  (Neeley)  was  about  to  purchase  a  pool 
hall,  came  to  him  and  wanted  to  get  in  on  the 
deal,  stating  to  him  that  he  had  no  money, 
but  would  let  his  wages  go  on  the  purchase 
price.  Neeley  swore  he  Informed  Tumbow 
that  he  had  money  enough  on  his  person  to 
purchase  the  pool  hall  and  pay  for  the  same 
once  or  twice,  and  opened  an  oivelope,  dis- 
closing a  sum  of  money  in  $20  bills;  that 
within  an  hour  after  the  display  of  money  to 
Tumbow  the  latter  invited  the  former  to  play 
a  game  of  poker,  which  he  (Neeley)  refused; 
that  on  the  second  night  thereafter  Turnbow 
again  urged  the  witness  Neeley  to  play  poker, 
and  when  the  latter  appeared  reluctant  Tum- 
bow insisted  that  he  bad  a  quiet  room,  a  bot- 
tle, with  a  nice  bunch  of  fellows.  Neeley  fur- 
ther testified  that  be  met  B^athryn  Moss  In  the 
autumn  of  the  preceding  year ;  that  be  bad 
seen  her  from  time  to  time  during  his  visit  at 
La  Grande,  upon  the  occasion  of  the  attempt 
to  rob  him;  that  on  the  morning  preceding 
the  assault  upon  him  Kathryn  Moss  request- 
ed him  to  sit  down  where  she  was  eating 
breakfast.    He  testified  that — 


"There  were  several  commonplace  remarks 
made,  *  •  •  and  she  spoke  np  and  said  this 
was  the  hardest  town  for  a  girl  to  make  a  liv- 
ing in  she  ever  saw.  •  •  *  She  said  the  po- 
lice were  snch  a s  o—  b       s  a  girl  could 

not  make  a  living  in  town." 

He  testified  that  he  Invited  her  to  his  room, 
but  she  declined,  stating  that  they  were 
watching  her  too  close,  but  requested  him  to 
meet  her  that  night  at  a  point  in  the  vicinity 
of  the  high  school  building.  An  appointment 
was  made  between  them  to  meet  at  10:30 
o'clock  that  night  at  the  high  school  building. 
Neeley  testified  that  he  left  the  pool  hall  at 
10:15  o'clock  in  the  evening,  walked  to  the 
Foley  Hotel,  got  a  taxlcab,  and  told  the  taxi 
driver  that  he  was  afraid  there  was  some 
trap  to  it,  also  told  him  whom  he  was  going 
to  meet  When  Neeley  was  taken  to  the  vi- 
cinity of  the  high  school  building,  he  said  he 
alighted  from  the  taxlcab  and  proceeded  on 
foot  to  fulfill  his  appointment  However,  in- 
stead of  meeting  the  Moss  woman  in  the 
darkness  as  be  expected,  he  met  a  man  vrtth 
a  club,  who  struck  him.  Neeley  testified  that 
he  was  unable  to  identify  the  person  who  as- 
saulted him.    He  stated  that — 

"I  could  see  him  just  about  the  instant  he 
struck  me,  you  know — 

"Q.  Did  you  see  the  club?  A.  Yes;  X  saw 
it  when  he  struck  me  with  it    •    •    * 

"Q.  Well,  tell  the  jury  what  you  did  then. 
A.  Why,  I  sat  there  a  moment  or  so,  I  guess, 
and  I  could  see  him  plain,  and  jumped  np  and 
jumped  out  of  the  door.  There  was  no  one 
around  the  building  or  schoolhouse,  but  out  in 
front  of  the  schoolhouse  there  was,  I  gaess, 
a  hundred  people  passing  there.  The  whole 
block  was  pretty  well  covered  with  them. 
•    •    • 

"Q.  That  was  about  the  time  the  theater 
turned  out?  A.  Yes;  they  had  just  turned  oat 
and  were  going  home." 

Neeley  failed  to  Identify  his  assailant,  but 
stated  that  he  is  a  man  about  his  own  height, 
and  In  testifying  about  the  blow  stated  that 
"he  hit  me  so  hard  the  dub  fell  oat  of  bla 
hands  and  went  to  the  other  side  of  the  al- 
leyway," and  that  as  soon  as  he  Jumped  np 
he  ran  out  of  the  door  and  outside ;  that  he 
was  bleeding ;  that  he  found  the  taxlcab  man 
and  went  to  a  doctor  and  to  the  sheriff's  of- 
fice. 

Kathryn  Moes  testified  that  she  was  ac- 
quainted with  Tumbow,  the  defendant,  ana 
that  be  had  said  to  her  that  "Neeley  had  a 
large  sum  of  money  on  his  person,  and  flash- 
ed it  around,  and  be  would  like  to  get  hold  ot 
it  *  *  *"  The  Moss  woipan  further  testified 
that  Tombow  "suggested  that  I  make  a  date 
with  him  (Neeley)  and  then  go  to  some  se- 
cluded spot,  and  he  (Tumbow)  meet  the  tvro 
of  us,  and  I  objected  to  it  that  way."  Sbe 
further  testified  that  she  told  Tumbow,  "If 
Neeley  ever  butted  Into  me  I  would  make  a. 
date  with  him,  and  he  suggested  that  he  meet 
him  alone  and  me  not  go,  and  I  said  'All 
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xigbV  "  This  last  conversation  was  a  day  or 
ao  betwe  the  assanlt.  She  further  testifled 
that  on  the  mornins  preceding  the  night  of 
the  assault,  while  sitting  at  a  table  In  a  res- 
taurant, she  made  an  appointment  with  Nee- 
ley  to  meet  him  at  the  hour  of  10 :30  o'clock 
that  night  at  the  high  school  building,  that 
she  Informed  Tumbow  of  the  date  she  had 
made  with  Neeley;  and  that  she  and  Tum- 
bow discussed  the  division  of  what  money 
might  be  obtained  from  Neeley,  on  a  flfty-fif- 
ty  basis.  She  testifled  that  Tumbow  was  to 
see  her  again  at  11 :00  o'clock,  after  his  meet- 
ing with  Neel^ ;  that  Turnbow  did  meet  her 
at  the  appointed  time,  as  per  his  agreement, 
armed  with  a  revolver,  and  informed  her  that 
Neeley  had  gotten  away ;  that  Tumbow  gave 
her  the  pistol  with  which  he  was  armed,  with 
instructions  to  "ditch  it,"  and  offered  her  cart- 
ridges, which  she  refused  to  take;  that  she 
took  the  pistol,  tucked  it  away  In  her  stock- 
ing, and  returned  to  the  house,  where  two 
young  men  were  visiting ;  that  they  observed 
something  unusual  and  asked  her  what  was 
in  her  stocking.  She  testifled  that  she  went 
to  the  stairway  and  removed  the  pistol,  and 
later  "put  it  outside  of  the  window  under  the 
window  sill  on  the  roof  of  the  porch,"  where 
the  officers  found  it  next  day.  She  farther 
testified  that  after  her  arrest  and  incarcera- 
tion in  the  city  jail  Frank  Tumbow  came  to 
the  back  of  the  Jail,  talked  with  her  through 
the  Jail  window,  and  importuned  her  not  to 
turn  state's  evidence  and  become  a  witness 
ag^ainst  him,  stating  that  he  did  not  Intend  to 
"kill  the  old  bird,"  and  informing  her  that  he 
could  prove  an  alibi  and  get  both  of  than  out 
of  the  difficulty. 

Jesse  Stiles  and  witness  Taal  gave  evidence 
which  corroborated  the  testimony  of  B^thryn 
Moas  relating  to  Tumbow's  coming  to  the 
Jail.  Stiles  testifled  that  he  was  a  fireman 
for  the  dty  during  the  incarceration  of  Katb- 
ryn  Moss  In  the  dty  Jail,  and  that  be  saw 
Torabow  go  to  the  back  side  of  the  Jail  and 
stand  at  the  window;  that  he  then  inform- 
ed the  witness  Taal,  who  testifled  that  he 
could  not  hear  Tumbow's  words  through  the 
glass  window  at  the  distance  he  was,  but 
tbat  Tumbow's  lips  were  moving. 

Jim  Oarrity,  with  whom  Tumbow  worked 
at -the  blacksmith  business  as  a  blacksmith's 
belper,  stated  that  on  the  afternooo  preceding 
the  night  of  the  assault  Tumbow  borrowed  a 
32-callber  Smith  &  Wesson  revolver  from 
blm,  the  property  of  one  Claude  Scranton, 
and  asked  him  if  be  had  any  cartridges  for 
tbe  pistol;  that  he  told  him  he  had,  and  ar- 
rangements were  made  to  leave  the'  cart- 
ridges at  Hughes'  Pool  Hall  that  night  at 
7  o'clock,  which  was  done.  From  the  evi- 
dence, this  is  the  pistol  that  was  found  by 
I^ee  Wamlck,  the  sheriff,  when  searching  the 
bouse  where  Kathryn  Moss  roomed,  and  is 
tbe  gun  that  Kathryn  Moss  claims  she  receiv- 
ed from  Tumbow  at  11  o'dock  on  the  night 
ot  tbe  assault 


\ntness  Tom  DriSkdl  stated  that  he  saw 
Kathryn  Moss  and  Turnbow  together  be- 
tween 7:30  and  8  o'clock  on  tbe  evening  of 
the  assault 

William  Strong  testifled  that  he  was  at  the 
Ferris  home  from  about  7:30  to  11:30  on  the 
night  of  the  assault;  that  he  remembered 
that  Kathryn  Moss  left  the  room  and  went 
out  about  11  o'clock,  was  gone  about  Ave 
minutes,  and  that  when  she  returned  he  no- 
ticed something  bulging  out  in  her  clothes  be- 
low the  knee ;  that  he  commented  on  it,  and 
she  got  up  and  w«it  out  into  the  haU.. 

Mrs.  Peck,  defendant's  mother-in-law,  testi- 
fled that  the  defendant  came  to  her  home  the 
next  night  after  the  assault  on  Neeley  and  the 
same  night  of  his  (defendant's)  arrest;  that 
she  heard  her  daughter,  defendant's  wife,  ask 
Mm  why  he  did  not  come  to  tbe  hospital 
where  she  then  was,  and  he  said  he  "couldn't 
come,"  he  "had  other  things  to  attend  to," 
and  that  she  would  "find  out  later." 

[1 ,  2]  The  testimony  in  this  case  plainly  dls- 
doses  that  Kathryn  Moss  was  implicated  in 
the  crime  concerning  which  she  testifled ;  that 
she  could  have  been  Indicted  and  punished 
for  the  crime  of  assanlt  with  Intent  to  rob 
Neeley,  and  was  therefore  an  accomplice; 
hence  a  conviction  of  the  appellant,  Frank 
Tumbow,  could  not  be  had  upon  her  testimo- 
ny, unless  she  was  corroborated  by  such  oth- 
er evidence  as  tended  to  connect  him  with 
the  commlssfon  of  the  crime  ot  assaulting 
John  L.  Neeley  with  Intent  to  rob  him.  Tbe 
rule  of  evidence  requiring  the  corroboration 
of  accomplices  who  have  committed  crimes  in- 
volving gross  moral  turpitude,  in  cases  like 
the  one  at  bar,  is  necessary  for  the  protection 
of  liberty.  Evidence  obtained  from  the  tes- 
timony of  such  guileful  individuals  as  Kath- 
ryn Moss  admitted  herself  to  be  when  she 
testifled  that  she  lured  the  prosecuting  wit- 
ness to  a  secluded  spot  in  order  that  he  might 
be  the  victim  of  a  robbery  must  be  looked 
upon  as  oxning  from  a  polluted  source. 
However]  the  administration  of  Justice  re- 
quires that  the  courts  recdve  such  testimony 
as  a  matter  of  necessity  and  policy,  else  the 
perpetrators  of  many  of  the  gravest  crimes 
would  go  unwhlpped  of  Justice.  Innocence  is 
shielded  by  the  rule  of  evidence  requiring 
corroboration  of  the  testimony  of  the  accom- 
plice by  such  other  Independent  evidence  as 
tends  to  connect  the  defendant  with  the  com- 
mission of  the  crime  charged.  It  has  been 
well  said  that: 

"The  corroboratory  evidence,  in  order  to  be 
suffident  must  tend  to  connect  the  accused 
with  tbe  commission  of  the  crime,  and  this 
tendency  must  be  independent  of  the  testimony 
of  the  accomplice.  It  is  not  soffident  if  It 
merely  proved  the  corpus  delicti  and  the  cir- 
cumstances thereof."    1  Enc  L.  &  P.  580,  681. 

[3]  As  used  in  the  criminal  law,  the  term 
"accomplice"  means  a  partaker  in  the  com- 
mission of  a  crime.  Wharton's  deflnition  of 
"accomplice,"  as  given  in  his  Work  on  Crim- 
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Inal  Brldence,  |  440,  has  been  ad<qpted  by  this 
court  In  State  of  Oregon  r.  Roberts,  supra, 
and  Is  as  follows: 

"An  'accomplice'  is  a  person  who  knowing- 
ly, Tolnntarily,  and  with  common  intent  with 
the  principal  offender,  onites  in  the  commission 
of  a  crime." 

As  a  general  rule,  It  may  be  stated  that : 

"One  of  the  testa  of  an  accomplice  ie  that 
if  the  partaker  can  be  Indicted  and  punished 
for  the  crime  for  wiuch  the  accused  is  being 
tried  he  is  an  accomplice;  otherwise  he  is  not." 
1  Bne.  L.  &  P.  550. 

In  the  case  of  State  of  Oregon  v.  Odell, 
supra,  the  defendant,  Odell,  was  Indicted  for 
the  crime  of  larceny  in  a  store.  It  was 
sought  to  convict  him  upon  the  testimony  of 
an  accomplice  alone,  supported  by  the  evi- 
dence of  a  witness  to  the  effect  that  Odell 
was  In  the  town  where  the  crime  was  com- 
mitted on  or  about  the  time  of  the  commis- 
sion of  the  off^ise.  This  court  reversed  the 
conviction  on  the  grounds  of  Insufflciency  of 
the  corroborative  evidence. 

In  the  case  of  State  of  Oregon  v.  Roberts, 
supra,  the  defendant  was  indicted  and  con- 
victed of  the  crime  of  arson.  The  term  "ac- 
complice" was  defined  by  the  court,  and  it 
was  held  that  one  of  the  chief  witnesses  on 
the  part  of  the  state  was  not  an  accomplice. 
The  conviction  was  affirmed. 

In  the  case  of  State  v.  Light,  supra,  the  de- 
fendant was  indicted  for  playing  a  certain 
unlawful  game  known  as  stud  poker,  a  game 
played  with  cards  for  money  and  checks  as 
representatives  of  money  and  value.  The 
Judgment  of  conviction  was  reversed.  The 
record  discloses  that  the  dealer  of  the  game 
at  the  time  the  defendant  Light  was  charg- 
ed to  have  played  poker  was  the  only  wit- 
ness introduced  or  examined  on  the  part  of 
the  state.  It  was  held  that  the  dealer  was 
an  accomplice  of  the  player,  and  a  convic- 
tion could  not  be  had  upon  his  uncorroborat- 
ed testimony. 

State  V.  Jarvls,  supra,  was  a  case  wherein 
the  defendant  was  Indicted  for  the  crime  of 
Incest.  The  conviction  was  set  aside,  the 
opinion  of  the  court  being  rendered  by  Jus- 
tice Strahan,  who  held  that  Josephine  Boss 
was  an  accomplice  of  the  defendant  Jarvls, 
and  that  a  conviction  could  not  be  had  upon 
her  testimony,  unsupported  by  any  other  evi- 
dence tending  to  connect  Jarvls  with  the  com- 
mission of  the  crime.  The  only  testimony 
that  was  offered  to  corroborate  the  accom- 
plice was  in  the  nature  of  Impeaching  testi- 
mony, and  was  not,  in  any  sense,  corrobora- 
tive evidence. 

In  State  v.  Townsend,  supra,  the  defend- 
ant was  Jointly  Indicted  with  others,  and 
convicted  of  the  crime  of  larceny  of  a  cow. 
The  owner  of  the  cow  testified  to  the  theft 
of  bis-  animal  One  Jed  Beal,  codefendant, 
testified  as  an  accomplice  to  the  particulars 
of  the  larceny  of  the  cow  by  himself  and  the 


defendant   The  corroboratlTe  testimony  wu 
to  this  effect: 

Charles  SteneH  testified  that  about  January 
14,  1880,  "I  was  at  Frank  Besl's  place  about 
four  miles  from  town.  At  one  time  that  night, 
I  think  about  8  p.  m.,  Jed  Beal  was  there,  and 
he  left,  and  a  little  later  he  came  back  to  the 
house  with  the  defendant  Townsend.  Town- 
seud  was  then  introduced  to  me  by  Jed  Beal  aa 
'Jack  Morton.'  In  a  short  time  they  left  agam. 
I  know  the  pasture  where  the  cow  was.  I 
heard  next  day  the  cow  was  missing.  There 
was  no  one  else  at  the  housb  when  the  defend- 
ant came." 

The  conviction  of  Townsend  was  affirmed, 
and  the  court,  spealilng  through  Justice  Lord, 
said  that  the  foregoing  testimony  was  sufii- 
dent  "to  tend  in  some  degree  to  connect  the 
uefendant  with  the  commission  of  the  crime." 

The  case  of  State  v.  Scott,  supra,  was  an 
Indictment  and  conviction  of  the  crime  of 
adultery.  The  opinion  of  this  court  was 
written  by  Justice  Moore,  who  held  that  the 
testimony  of  the  woman  with  whom  the  de- 
fendant was  charged  with  having  committed 
adultery  was  not  sufficiently  corroborated  to 
sustain  a  conviction.  The  corroborating  evi- 
dence merely  went  to  show  that  there  was 
an  opportunity  to  commit  the  act,  but  did 
not  show  an  adulterous  mind  in  either  par- 
ty, or  any  circumstances  from  which  adul- 
tery might  be  inferred. 

In  the  case  of  State  v.  Carr,  supra,  the  de- 
fendant was  convicted  of  the  crime  of  offer- 
ing to  bribe  one  Thomas  Huntington,  a  Juror, 
In  a  criminal  action  against  Joseph  KtSlj. 
This  court  held,  in  an  opinion  by  Chief  Jus- 
tice Robert  S.  Bean,  that  whether  a  witness 
Is  or  is  not  an  accomplice  is  a  question  for 
the  court  where  the  facts  in  relation  thereto 
are  all  admitted  and  no  Issue  thereon  is  rais- 
ed by  the  evidence;  bat,  If  the  evidence  is 
conflicting  as  to  whether  the  witness  is  or  is 
not  an  accomplice,  that  issue  should  be  sub- 
mitted to  the  Jury  under  the  proper  instruc- 
tion ;  also  that  a  mature  person  of  ordinary 
intelligence  who  knowingly  offers,  as  a  bribe 
to  a  Juror,  money  provided  for  that  purpose, 
becomes  an  accomplice  within  the  meaning  of 
said  section  1540,  Oregon  Laws.  The  court 
set  the  conviction  aside  because  it  was  had 
upon  the  testimony  of  defendant's  accom- 
plice, Mrs.  Huntington,  through  whom  OEirr 
had  offered  the  bribe  to  the  Juror,  without 
the  required  corroboration,  Qie  court  saying : 

"And  it  seems  to  us  there  can  be  no  escape 
from  the  conclusion  that  on  this  record  Mrs. 
Huntington  was  an  accomplice  of  the  defend- 
ant. Under  all  the  authorities  one  who,  being 
of  mature  years  and  in  possession  of  his  ordi- 
nary faculties,  knowingly  and  voluntarily  co- 
operates with  or  aids  and  assists  another  in 
the  conmiission  of  a  crime  is  an  accomplice, 
without  regard  to  .the  degree  of  his  guilt.  1 
Russell  on  Crimes,  40;  Wharton  on  Criminal 
Evidence,  i  440;  Rice  on  Crimhial  Evidence,  | 
319;  Bishop  on  Criminal  Procedure,  i  1159; 
Cross  V.  People,  47  HI  152,  95  Am.  Dec.  474. 
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The  term  la  generaUr  used  In  dlieaasioiia  in- 
▼olTinc  the  admissibiUty  or  wei(ht  to  be  siren 
to  the  testimony  of  one  partieeps  eriminia 
againat  his  fellow.  In  audi  caae  the  grade  of 
guilt  ia  ordinarily  unimportant,  and  therefore 
an  accomplice  la  an  appropriate  term  beeaaae 
it  implies  nothing  aa  to  grade.  It  ia  ao  need 
in  the  statute." 


In  the  caae  of  State  y.  KelUher,  tbe  de- 
fendant was  accused  by  an  Informatloa 
jointly  with  one  H.  H.  Turner  of  the  crime 
of  forgery  of  a  certain  instnunent  in  writing, 
namely,  a  deed.  This  court  held,  in  an  opin- 
ion by  Justice  EaUn,  that  the  evidence  was 
insufficient  to  conylct  Kelllher,  and  reversed 
the  case,  the  opinion  stating  that: 

"Turner,  the  accomplice,  not  being  corrobo- 
rated by  other  evidence  tending  to  connect  the 
appellant  with  the  commission  of  the  crime, 
or  the  drcomstances  of  its  commission,  the 
evidence  was  insuffident  to  sustain  the  verdict, 
and  the  case  is  reversed  and  remanded  to  the 
court  below  for  such  further  proceeding  as 
may  seem  proper,  not  inconsistent  with  this 
opinion." 

'  The  caae  of  State  t.  Wong  SI  Sam,  supra, 
who  waa  Jointly  Indicted  tor  tbe  crime  of 
murder,  was  reversed  by  tbia  court  in  an 
opinion  by  Justice  Bean,  where  the  court 
held,  among  other  things,  that  "tbe  corrobo- 
ration requisite  to  validate  the  teatlmcmy  of 
an  alleged  accomplice  should  be  to  tbe  iden- 
tity of  the  person  accused." 

In  tbe  cause  made  by  the  state  against 
Tnmbow  there  was  much  more  testimony 
given  by  witnesses  other  than  the  accomplice 
than  in  any  of  the  foregoing  cases,  unless  It 
be  the  Townsend  Case.  In  the  case  at  bar 
there  was  testimony  suffldent,  if  the  Jury  be- 
lieved It,  to  establish  the  assault  made  upon 
Keeley,  Independent  of  the  testimony  of 
Kattaryn  Moss.  Tbe  victim  himself  testified 
to  the  assault  and  the  circumstances  thereof. 
He  also  gave  testimony  tending  to  show  that 
appellant  bad  been  scheming  to  part  him 
(Nedey)  from  his  money  by  means  of  an  un- 
lavrful  card  game,  and  that  on  two  occasions 
he  had  tried  to  inveigle  him  Into  a  poker 
same. 

Tom  Drlskell  testified  that  he  saw  tbe  ap- 
Itellant  and  bis  accomplice  together  the  eve- 
ning of  the  assault,  between  7:30  and  8 
o'clock,  on  the  streets  of  La  Orande. 

The  witness  Garrlty  proved  that  tbe  appel- 
lant prepared  himself  with  a  pistol  on  the 
nlslit  of  the  assault ;  that  he  borrowed  from 
Garrity  a  32—20  Smith  4. Wesson  revolver, 
together  with  cartridges  that  were  delivered 
at  a  pool  haU  for  the  appellant 

The  accomplice,  Moss,  testified  that  Tum- 
tx>w  was  to  meet  her  at  11  o'clock  at  night 
after  his  meeting  with  Neeley,  and  that,  pur- 
suant to  the  api>olntment,  she  went  to  tbe 
spot  designated  as  the  meeting  place;  that 
Tux-nbow  was  there  and  told  her  that  Xeeley 
bad  gotuen  away;  that  he  delivered  the  re- 
volver to  her  with  Instructloni  to  "ditch  It;" 


and  offered  her  cartridges,  which  she  refused 
to  take;  that  she  took  the  pistol,  and  later 
"put  it  outside  of  the  window  under  the  win- 
dow sill  on  the  roof  of  the  porch,"  where  the 
officers  found  it  the  next  day.  She  was  cor- 
roborated in  her  testimony  relating  to  the 
meeting  of  the  defendant  and  receiving  tbe 
plst4fl  by  witness  Strong,  who  testified  that 
he  saw  her  leave  tbe  room  at  about  11 
o'dock  that  night  and  return  about  five  min- 
utes later,  and  that  something  was  bulging 
from  her  stocking.  Slie  was  also  corroborat- 
ed by  Qarrity,  in  this:  The  witness  Garrlty 
testified  that  about  the  hour  of  11  o'dodc 
that  night  Tumbow  returned  to  bim  the  cart- 
ridges that  he  had  let  him  have  earlier  in  the 
evening,  but  not  the  revolver.  Defendant's 
mother-in-law  testified  that  on  the  night  fol- 
lowing the  assault  the  defendant's  wife,  in 
her  presence,  asked  him  where  he  was  the 
night  before  and  why  be  did  not  come  to 
where  she  was  at  the  hospital  111,  and  he  re- 
pUed  that  he  had  "other  things  to  attend  to" 
and  that  she  would  "find  out  later  on."  An- 
other circumstance  of  imp<«tance,  when  tak- 
en In  connection  with  the  other  evidence,  is 
defendant's  hmiging  around  the  dty  lail, 
evidently  for  tbe  purpose  of  conversing  with 
the  accomplice,  who  decoyed  Neeley  to  the 
place  of  the  assault 

[4]  Taking  together  all  the  drcumstanccs 
testified  to  by  the  various  witnesses,  the  Jury 
bad  a  right  to  find  that  the  testimony  of  the 
accomplice  was  corroborated  by  such  other 
evidence  as  tended  to  connect  Tombow  with 
the  commission  of  the  crime  of  assault  with 
Intent  to  rob  Meeley.  Therefore  the  court  is 
not  at  liberty  to  disturb  the  verdict  In  this 
case. 

[C]  The  defendant's  requested  instructlMi 
No.  11  was  modified  by  the  court  by  adding 
certain  matter  thereto,  and  was  given  as  in- 
struction No.  14.  The  appellant  asserts  that 
the  modification  was  error,  and  assigns  as  his 
reason  that  tbe  instruction,  as  given  by  the 
court,  constitutes  an  invasiixi  of  the  province 
of  tbe  Jury,  assumes  disputed  facts,  and  in- 
structs upon  the  weight  of  the  testimony.  A 
careful  reading  of  tbe  instruction  will  dis- 
pose of  tbe  objection.  Defendant's  requested 
instruction  reads  as  follows: 

"I  further  instruct  you  that,  if  you  find  from 
the  evidence  in  this  case  that  the  defendant 
was  seen  talking  with  the  witness  Kathryn 
Moss  -while  she  was  confined  in  the  dty  jail, 
such  evidence,  if  any,  is  not  alone  such  a  cor- 
roboration of  the  testimony  of  an  accomplice 
as  the  law  contemplates,  and  cannot  alone  be 
the  basis  of  corroboration  upon  -which  you  can 
find  the  defendant  guilty." 

The  matter  added  to  the  .above-requested 
instruction  by  tbe  court  is  the  following : 

"But  if  the  evidence  in  the  case,  outside  of 
tbe  testimony  of  Kathryn  Moss,  induding  the 
fact  that  the  defendant  was  seen  talking  to 
Kathryn  Moss  while  confined  in  the  dty  jail,  if 
you  find  that  the  defendant  was  seen  talking 
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to  Kathryn  Mosa  whfle  she  waa  confined  in 
the  dty  jail,  tends  to  connect  the  defendant 
with  the  commission  of  the  crime  set  forth  in 
the  indictment,  then  this  is  a  sufficient  cor- 
roboration of  the  testimony  of  Kathryn  Moss, 
and  if  from  the  testimony  of  Katbryn  Moss 
and  such  corroborative  evidence,  if  any,  yon 
are  satisfied  of  the  guilt  of  the  defendant,  as 
charged  in  the  indictment,  beyond  a  reasonable 
doubt,  you  should  find  defendant  guilty." 

The  court  assames  no  disputed  fact,  nor 
in  any  wise  Invades  tbe  province  of  ttie  Jury. 

In  the  case  of  State  t.  Bunyard,  73  Or. 
222,  144  Pac.  449,  this  court  held  it  to  be  the 
exclusive  province  of  the  Jury  to  determine 
whether  or  not  evidence  offered  for  the  pur- 
pose corroborated  the  testimony  of  an  accom- 
plice, and  that  an  error  had  been  committed 
by  the  court  In  stating  to  the  Jury  that  cor- 
roborative evidence  had  been  received. 

In  the  case- at  bar  the  court  followed  the 
language  of  the  statute  and  Instructed: 

"But  if  the  evidence  in  the  case,  outside  of 
the  testimony  of  Kathryn  Moss,  •  •  • 
tends  to  connect  the  defendant  with  the  com- 
mission of  the  crime  set  forth  in  the  indict- 
ment, then  this  is  a  sufficient  corroboration  of 
the  testimony  of  Kathryn  Moss." 

Under  the  instruction  as  given,  it  became 
the  exclusive  duty  of  the  Jury  to  find  wheth- 
er the  various  circumstances  related  by  the 
witnesses  In  their  testimony  tended  to  connect 
the  defendant  with  the  commission  of  the 
crime,  or  otherwise. 

Assignments  of  error  4  and  6  are  in  the 
same  class,  and  are  disposed  of  by  the  same 
process  of  reasoning. 

[6]  We  may  add  that  the  conditional  aa- 
snmptlon  of  guilt  in  appellant's  request  No. 
12,  given  after  modlUcatlon  by  the  court  as 
instruction  No.  15,  Is  brought  out  by  appel- 
lant's request,  and  does  not  constitute  error. 
Hamerlynck  t.  Banfield,  36  Or.  436,  69  Pac. 
712. 

Affirmed. 

McBBIDB,  G.  X,  and  BENSON,  X.  absent 


(69  Colo.  24S) 

CARLSON,  Publlo  Trustee  of  Eagle  County, 
•t  al.  V.  HOWES.    (No.  9903.) 

(Supreme  Court  of  Colorado.    Nov.  8,  192U.) 

I.  IMortgagM  «=»374— Deed  by  publlo  trustee 
prior  to  expiration  of  redemption  period  con- 
veyed the  property. 
A  puUic  trustee's  deed  issued  before  the 
expiration  of  nine  months  after  the  sale  of  the 
property  and  within  the  period  of  redemption 
prescribed  by  Bev.  St.  1908,  i  6869,  conveyed 
the  property,  leaving  no  right  in  the  trustee 
to  accept  money  tendered  in  redemption. 


2.  Mandamus  «=»73(l)— D«a»  not  lie  to  oompel 
publlo  trustee  to  accept  money  tendered  for 
redemption  of  land  conveyed  by  Irregular 
deed. 

Public  trustee  having  conveyed  the  property 
by  a  deed  issued  prior  to  expiration  of  the 
period  of  redemption  prescribed  by  Bev.  8t. 
1908,  §  6869,  mandamus  will  not  lie  to  compel 
him  to  accept  money  tendered  in  redemption 
and  to  execute  and  deliver  a  trustee's  deed  for 
the  property. 

Error  to  Eagle  County  <3ourt;  L.  B.  Tague, 
Judge. 

Action  by  T.  A.  Howes  against  A.  F.  Carl- 
son, as  Public  Trustee  of  Eagle  County,  Colo., 
and  another.  Judgment  for  plaintifF,  and 
defendants  bring  error.  Berersed  and  re- 
manded. 

James  DUts,  of  E^gle,  and  John  L.  No<»an, 
of  Gleuwood  Springs,  for  plaintiffs  In  error. 

W.  J.  Meehan,  of  Bedcllfl,  for  defendant 
in  error. 

BAILEY,  J.  This  action  was  brought  in 
the  County  Court  of  Eagle  County  by  T.  A. 
Howes,  against  A.  P.  Carlson,  Public  Trustee 
of  Eagle  County,  to  compel  tbe  latter  by  man- 
damus to  accept  money  tendered  in  redemp- 
tion of  certain  real  estate  theretofore  sold 
by  Carlson  as  Public  Trustee,  and  to  execute 
and  deliver  a  trustee's  deed  for  such  prop- 
erty to  Howes,  who  claimed  the  right  to  re- 
deem as  a  Judgment  creditor,  under  section 
6869,  B.  S.  1908.  The  Public  Trustee  refused 
to  accept  the  money  or  execute  the  deed. 

The  complaint  sets  out  the  following  facts: 
That  a  deed  of  trust  was  duly  made,  execut- 
ed and  delivered  by  Burton  E.  and  Diana  B. 
Yeoman  to  the  Public  Trustee  for  the  use  of 
White  Brothers,  to  secure  the  payment  of 
$1,000.00  upon  the  lands  in  question;  that 
by  virtue  of  such  trust  deed,  and  power  there- 
in contained,  the  Public  Trustee  advertised 
and  sold  the  lands  therein  described  to  E.  E. 
Glenn  &  Company  on  September  19th,  1918; 
that  E.  E.  Glenn  &  Company  were  benefici- 
aries named  In  a  second  trust  deed  upon  the 
same  property,  under  which  latter  deed  the 
lands  were  also  sold  to  them  on  the  same 
date;  that  Howes,  as  Judgment  creditor,  on 
the  17th  day  of  June,  1919,  tendered  to  the 
Public  Trustee  a  sufficient  amount  of  lawful 
money  to  redeem  the  property  from  both  of 
these  sales,  but  that  the  tender  was  refused, 
on  the  groimd  that  the  Public  Trustee  had 
already  Issued  his  trustee's  deed  for  the  land, 
and  had  no  further  Interest  or  title  to  con- 
vey. The  petition  was  attacked  by  general 
demurrer,  which  was  overruled,  and  the  trial 
court  awarded  the  writ  as  prayed.  On  this 
state  of  the  record  defendant  brings  the 
cause  here  for  review  on  error. 

[1,2]  It  appears  that  the  trustee's  deed 
was  issued  on  the  17th  of  June,  1919,  one  day 
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less  than  nine  monttis  after  the  sale  of  the 
property,  and  therefore  within  the  period  of 
redemption  prescribed  by  section  6869,  B.  S. 
1908.  For  this  reason  It  is  urged  that  the 
judgment  of  the  trial  court  should  be  af 
firmed.  The  only  question  to  determine  is 
whether,  after  having  conveyed  the  property, 
either  with  or  without  legal  right,  the  Public 
Trustee  has  anything  left  under  the  provi- 
sions  of  the  trust  deed  to  convey.  We  an 
swer  in  the  negative.  Such  being  the  sltua 
tion  there  Is  nothing  upon  which  to  base  the 
mandamus  action.  That  the  first  trustee's 
deed,  although  irregular,  passed  all  title 
which  the  Public  Trustee  had,  is  determined 
in  Stephens  v.  Clay,  17  Colo.  489,  30  Pac  43, 
31  Am.  St  Rep.  328. 

In  that  case  there  was  a  fatal  error  by  the 
Public  Trustee  in  advertising  the  sale,  which 
he  attempted  to  correct  by  again  advertising 
and  selling  the  property.  In  discussing  the 
effect  of  the  first  deed  the  court  (17  Colo, 
at  page  491,  30  Pac  at  page  44,  31  Am.  St. 
R^.  328)  said: 

"The  decision  of  the  case  at  bar  depends  npon 
the  effect  of  the  first  attempted  sale  and  deed 
by  the  trustee.  That  there  was  a  fatal  error 
on  his  part  in  advertising  the  sale  is  not  ques- 
tioned; but  if  the  deed  executed  in  pursuance 
thereof  conveyed  the  trustee's  legal  title,  his 
subsequent  attempted  sale  aod  deed  were  inef- 
fectual to  destroy  appellee's  right  of  redemption. 
If,  on  the  contrary,  the  tmstee's  first  deed  was 
of  no  force  or  effect  whatever  for  any  purpose, 
the  legal  title  remained  in  him,  and  his  sec- 
ond sale  and  deed  being  regular,  divested  ap- 
pellee's equity  of  redemption. 

"Trust  deeds  given  as  security,  and  mort- 
gages containing  a  power  of  sale,  vest  the  legal 
title  in  the  trustee.  The  equity  of  redemption 
or  equitable  title,  remains  In  the  mortgagor  or 
'trustor,'  i.  e.,  the  owner.  The  legal  title  of 
the  trustee  is  supplemented  by  a  power  which 
authorizes  him  upon  default  in  payment  of 
the  mortgage  debt,  to  advertise  and  sell  the 
property ;  the  right  to  exercise  this  power,,  as 
we  sh^  presently  see,  being  dependent  upcm 
his  possession  of  such  legal  title.  The  object 
of  the  power  of  sale  is  not  to  enable  him  to 
convey  the  legal  title  vested  in  himself,  but 
to  clothe  him  with  authority  to  sell  and  con- 
vey the  eqnitable  title  remaining  in  the  trustor. 
He  may  divest  himself  of  the  legal  title  without 
compliance  with  the  conditions  of  the  trust. 
But  a  sale  and  deed  except  in  strict  compliance 
wKb  the  power  spedfled.  is  of  no  effect  what- 
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ever  so  far  as  the  trustor's  equitable  estate 
is  concerned.  If  the  trustee,  in  disobedience  of 
the  trust  conditions,  by  deed  transfer  the  legal 
title,  his  grantee  takes  only  the  trustee's  in- 
terest. He  steps  into  the  trustee's  shoes,  so 
to  speak,  and  holds  subject  to  all  reserved 
rights  of  the  trustor.  Neither  courts  of  law 
nor  courts  of  equity  regard  the  trustee's  deed 
as  absolutely  void.  Both  recognize  the  fact 
that  it  conveys  the  legal  title.  The  difference 
is  that  the  grantee's  title  or  ownership  can- 
not be  challenged  at  law,  while  equity  treats 
him  as  a  successor  to  the  trust  and  protects 
the  trustor's  estate.  Equity  does  not  vacate 
the  trustee's  deed  and  regard  the  title  as  re- 
maining in  him.  •  •  *  TJpon  delivery  of  his 
deed  the  original  trustee  ceases  both  at  law 
and  hi  equity  to  huve  any  further  interest  in 
the  property.  The  power  of  sale  is  extinguished 
so  far  as  he  is  concerned,  leaving  him  in  the 
same  position  as  a  total  stranger.  And  an 
effort  on  his  part  to  exercise  the  power  origi- 
nally vested  in  him,  by  an  attempted  resale  or 
a  second  deed,  is  of  no  more  force  or  effect 
than  if  the  same  proceedings  were  taken  by 
one  who  had  never  been  connected  with  the 
tiUe.  Koester  v.  Burke,  81  lU.  433;  WeUs  v. 
Caywood.  8  Colo.  487;  Doe  v.  Bobhison,  24 
Miss.  688;  Huckabee  v.  BDlingsly,  18  Ala. 
414;  Tayjor  v.  King.  6  Munford  (Va.)  368; 
Cranston  v.  Crane,  97  Mass.  450;  Fulton  v. 
Johnson,  23  W.  Va.  96." 

The  above  citation  fully  and  correctly 
states  the  law  as  to  the  case  at  bar  on  this 
point.  Although  it  is  urged  that  Stephens  v. 
Clay,  supra,  does  not  apply  because  it  was  de- 
termined under  another  statute  governing  the 
foreclosure  of  lands  under  trust  deed,  we 
think  that  point  not  well  taken,  as  neither 
under  the  former  statute  nor  the  present  one 
can  a  different  effect  be  given  a  conveyance 
such  as  is  here  Involved  than  is  given  it  In 
that  case.  Plainly  Howes  has  mistaken  his 
remedy,  which  possibly  may  be  a  suit  in 
equity,  wherein  all  parties  in  interest  should 
be  brought  in,  the  title  quieted,  and  the  re- 
demption money  properly  distributed,  or  some 
other  appropriate  proceeding. 

The  judgment  of  the  trial  court  la  reversed 
and  the  cause  remanded,  with  leave  to  the 
parties  to  further  proceed  as  they  may  be  ad- 
vised. 

Judgment  reversed  and  cause  remanded. 

OARRIGUES,  a  J.,  and  ALLSN,  J.,  con- 
cur. 
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JONES  V.  BOYER. 


(No.  9736.) 


(Supreme   Gonrt  of   Colorado.    April  5,   1920. 
Reheflring  Denied  Oct.  9,  1920.) 

1.  Brokers  «=s>8(3)  —  Evidence  tufflolent  to 
Justify  flndlng  of  employment  to  flnil  pur- 
ohasor. 

In  a  broker's  action  for  commission  on  the 
sale  of  realty,  eyidence  'held  sufficient  to  Jus- 
tify finding  that  plaintiff  broker  was  employed 
by  defendant  owner  to  find  a  purchaser. 

2.  Brokers  «=>48— Commission  earned  when 
purohaser  Is  prooured. 

A  realty  broker  employed  to  procure  a  pur- 
chaser has  earned  his  commission  when 
through  his  efforts  the  purchaser  meets  the 
employer  and  a  sale  is  made  to  him. 

3.  Trial  «=>393(l)— Romarka  of  court  after 
arBsment  held  not  findings. 

Remarks  of  the  trial  court  in  discussing 
the  case  at  length  after  arguments,  being  in- 
formal and  dee^tory,  did  not  constitute  find- 
ings of  fact  properly  so  called,  and  have  not 
the  force  of  a  special  verdict. 

4.  Appeal  and  error  4=9662(2)— Informal  re- 
marks of  court  not  rendered  findings  by  being 
termed  so  In  bill  of  exceptions. 

Informal  remarks  of  the  trial  court,  after 
arguments,  discussing  the  case,  were  not  ren- 
dered findings  merely  because  called  so  in  the 
bill  of  ezceptioiia. 

Department  2. 

Brror  to  District  Court,  Arapahoe  Oonn- 
ty;   S.  W.  Johnson,  Judge. 

Action  by  L.  Milton  Boyer  against  J.  C. 
Jones.  To  review  judgment  for  plalntltF, 
defendant  brings  error.  Supersedeas  denied, 
and  Judgment  affirmed. 

John  H.  Oabrid  and  Luke  J.  Kavanaugh, 
both  of  Denver,  for  plaintiff  In  error. 

Charles  H.  l^ierce  and  Harry  S.  Class, 
both  of  Denvor,  for  defendant  In  error. 

DENISON,  J.  Boyer  biouj^t  suit  against 
Jones  for  a  commission  on  a  sale  of  real 
estate,  Tullerles  Park,  In  Bnglewood.  The 
case  was  tried  to  the  court,  and  plaintiff  bad 
Judgmoit. 

The  only  question  before  us  is  whether 
there  is  sufficient  evidence  to  sapport  the 
judgment. 

[1]  Boyer  testified  that  he  was  a  curb- 
stone broker,  that  he  saw  Jones,  the  owner 
of  the  property,  In  a  barber  shop;  that  he 
introduced  himself  to  Jones,  and  the  follow- 
ing conversation  took  place: 

"Are  you  the   owner   of   the  park?"    "Tea, 
I  am." 
"Is  it  for  sale?'    "It  is." 
"I  would  Uke  to  get  the  selUng  of  the  park; 


I  think  I  have  got  a  prospective  buyer."  "Who 
is  it?" 

"Mr.  Woodward  is  the  man.  He  is  connected 
with  the  Film  Company."  "What  is  the  Film 
Company?" 

"It  is  a  place  to  produce  moving  pictures; 
I  think  it  is  a  good,  ideal  spot  for  it."  "AH 
right,  if  you  can  sell  it,  go  ahead  and  sell  it." 

"I  will  try  and  have  Mr.  Woodward  out  to- 
morrow afternoon  or  to-morrow  morning.  I 
should  say  at  10  o'clock."  "All  right,  go 
ahead." 

Plalntltr  furtber  testified  that  shortly  after- 
wards, outside  the  barber  shop,  he  said  to 
Jones,  "Mr.  Jones,  if  I  get  this  sale  through, 
I  expect  the  usual  commission."  That  Jones 
replied,  "That  will  be  all  right,  go  ahead." 

[2]  This  testimony  is  sufficient  to  justify 
a  finding  that  plaintUf  was  employed  to  find 
a  purchaser.  The  evidence  is  undisputed  that 
he  afterwards  told  one  O.  D.  Woodward  of 
the  property  and  its  suitability  for  use  in 
making  films,  and  that  in  consequence  Wood- 
ward went  to  see  it  and  Jones,  and  ultimately 
bought  the  land.  This  makes  a  case  for  a 
commission.  A  broker  employed  to  procure 
a  purchaser  has  earned  his  commission  when 
through  his  efforts  a  purchaser  meets  the 
employer  and  a  sale  is  made  to  him. 

[3]  Plaintiff  in  error  makes  the  point  that 
the  court  has  found  facts  that  are  inconsist- 
ent with  the  plalntlfT's  evidence  of  snploy- 
ment,  and  make  a  flndlng  that  there  was  an 
employment  impossible;  but  there  are  no 
findings  properly  so  called.  The  Judge,  as 
Judges  often  do,  after  thi  argument  had  been 
made,  discussed  the  case  at  length,  but  his 
remarks,  as  is  usual  in  such  cases,  were  in- 
formal and  desultory,  consisting  mostly  of 
comments  on  the  evidence  and  the  witnesses, 
and  we  cannot  regard  them  as  of  the  force 
of  formal  findings,  prepared  as  a  basis  for  a 
Judgment;  there  is  nothing  to  Indicate  that 
they  were  so  regarded  by  the  Judge.  Sndi 
remarks  may  perhaiw  be  called  an  opinion, 
but  are  not  findings  ot  fact,  properly  so 
called,  and  have  not  the  force  of  a  special 
verdict  38  Cyc.  1960.  An  example  of  for- 
mal findings  of  fact  may  be  found  in  Iiari- 
mer,  etc.,  Co.  v.  Wyatt,  23  Colo.  480,  483, 
48  Pac.  S28.  Since  there  is  enough  evidence 
In  plalntifTs  favor  to  Justify  the  judgment, 
we  must  let  it  stand. 

[4]  We  are  not  to  be  understood  as  saying 
that,  even  If  the  remarks  of  the  judge  were 
to  be  regarded  as  findings,  they  would  not 
consist  with  the  Judgment;  neither  have  we 
overlooked  the  fact  that  these  remarks  are 
called  findings  In  the  bill  of  ezcepttons,  but 
that  does  not  make  them  so. 

Supersedeas  denied  and  judgment  affirmed. 

QARRIGTTBS,  C.  J.,  and  SCOTT.  J.,  concur. 
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PEOPLE  ex  rai.  NATIONAL  SURETY  CO. 

0t  aL  V.  SHUMATE,  Distrtet  Judge. 

(No.  9562.) 

(Sopreme  Conrt  of  Colorado.     Jnly  6.  1820. 
Behearing  Denied  Oct  8,  1820.) 

Jedgea  «=95l(l)— Order  oaltlag  another  Judge 
revocable.  If  made  without  notice. 
An  order  without  notice  ia  without  effect, 
and    consequently    an    order    calling    another 
Judge,  if  it  be  regarded  as  under  Code,  {  31, 
was  without  elfect,  eyen  though  made  on  the 
court's  own  motion,  where  there  was  no  notice 
of  motion  to  change  venue,  and  no  appearance 
against  It,  and  there  is  nothing  in  the  record 
constitnting  a  waiTer,  and  if  the  order  be  re- 
garded aa  under  Bot.-  St.  {  1478,  it  was  revoca- 
ble at  any  time  before  the  invited  Judge  took 
charge. 
t 

Petition  for  problbltlon  by  tbe  People  of 
tbe  State  of  Colorado,  on  the  relation  of 
the  National  Surety  Company  and  another, 
against  Jobn  T.  Shumate,  Judge  of  the  Dis- 
trict Court  of  the  Ninth  Judicial  District, 
sitting  within  and  for  tbe  Oonnty  of  Oar- 
fleld.    Writ  denied. 

T.  J.  O'Donnell  and  O.  W.  Musser,  both 
of  Denver,  for  petitioners. 

Charles  W.  Taylor,  of  Glenwood  Springs, 
S.  N.  Wheeler,  of  Grand  Junction,  J.  W.  Dol- 
Uson,  of  Glenwood  Springs,  and  S.  Harrison 
White^  of  Denver,  for  respondent. 

DENISON,  J.    The  respondent  was  Judge 
of  the  district  conrt  of  the  Ninth  district 
In  the  case  of  Board  of  County  Oommlaslon- 
ers  of  Garfield  County  v.   Sheely  and  the 
National  Surety  Company,  pending  In  that 
district  It  was  suggested  to  him  that  be 
was  prejudiced  and  that  a  motion  would  be 
made  for  another  Judge.    Afterwards  one  of 
the  attorneys  for  the  defendant  company,  as 
appears  In  an  order  entered   February  13, 
1918,  requested  him  to  waive  the  motion  and 
call  another  Judge  without  It    He  consented 
to   do  this,  and  in  October  or  September, 
1917,  requested  another  Judge  to  act  having 
annonnced  to  counsel  for  plaintiff  that  that 
would  be  done  and  his  reasons  for  so  doing, 
and    the  other  Judge  consented.     February 
13,    1918,  without  nodee  to  defendant's  at- 
torneys, he  entered  an  order  "that  the  order 
heretofore  made  requesting"  another  Judge 
to  act  be  resd'nded,  and  ordered  defendants 
to    make  a  motion   and  showing  as  to   bis 
prejudice. 

nie  defendants -now  move  for  a  writ  of 
problbftlon,  on  the  ground  that  the  order 
calllns:  another  Judge  was  made  under  sec- 
tion 31  of  the  Code,  was  equivalent  to  a 
diange  of  venue,  and  deprived  the  respond- 
ent   of    further  power  in  the  case.     On  the 
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other  band,  it  la  urged  that  the  calling  at 
another  Judge  was  a  mere  request  under 
Bev.  St  f  1478,  whldi  could  be  revoked  at 
any  time,  that  It  was  revoked,  and  that  In 
any  event  it  deprived  the  respondent  of  no 
power  over  the  case. 

There'  was  no  notice  of  motion  to  change 
venue,  and  no  appearance  against  it  and  we 
do  not  find  anything  in  the  record  constitut- 
ing a  waiver.  An  order  without  notice  is 
without  effect  Manning  v.  People,  180  Paa 
748.  OonsequenOy,  the  order  calling  another 
Judge,  if  It  be  regarded  as  under  Code,  i  81, 
was  without  effect,  even  though  made  on 
the  court's  own  modon.  If  it  be  regarded 
as  under  Rev.  Stat  |  1478,  it  was  revokable 
at  any  time  before  the  invited  Judge  took 
charge.    It  was  revoked. 

It  follows  that  the  respondent  Judge  did 
not  lose  Jurisdiction  over  the  case,  and  the 
writ  of  prohibition  must  be  denied.  If  the 
relators,  defendants  in  the  case  below,  de- 
sire to  raise  the  question  of  the  propriety  of 
the  further  conBlderatl<n>  of  the  case  by  the 
respondent  they  can  do  so  by  motion,  with 
proper  notice. 

Writ  dismissed. 


(«  Colo.  218) 

MIDQET  CONSOL.  GOLD  MINING  CO.  at  al. 

V.    INDUSTRIAL    COMMISSION    OP 

COLORADO  St  al.    (No.  9839.) 

(Supreme  Orart  of  Colorado.    Nor.  8^  1920.) 

I.  Master  and  servaat  «3»4I7(I)— Cosipensa- 
thm  award  aot  reviewable  by  eonrt  wttbost 
applloatloa  for  review  by  oonmlsaloa. 
Withont  an  application  to  the  commission 
(or  review  of  a  proceeding  under  the  Work- 
men's  Compensation  Act  no  case  can  l>e  re- 
viewed by  the  district  court  and,  under  sec- 
ti(His  97,  08,  snch  application  for  review  must 
be  made  within  10  dajrs. 


2.  Evidence  ^soBS—Punmn  prsessied  ta  know 
law. 

In  a  proceeding  mider  the  Workmen's  Com- 
pensation Act  -the  employer,  and  those  repre- 
senting him,  are  presumed  to  know  the  law, 
and  discourtesy  or  Inefficiency  on  the  part 
of  the  Industrial  Commission  cannot  relieve 
them  from  such  presumption,  nor  from  the  ne- 
cessity of  complying  with  the  statute  requiring 
that  an  application  for  review  be  filed  within 
10  days. 

3.  Master  aad  servaat  «s»4t7(l)— Court  re- 
view of  oompeasatlon  award  dlsmlsslble  for 
want  of  petition  for  review  by  eommlsslon. 

No  application  for  review  having  been 
made  to  the  Industrial  Commission,  as  requir- 
ed and  witliin  time  prescribed  by  Workmen's 
Compensation  Act,  {|  97,  98,  a  suit  In  the  dis- 
trict court  to  review  the  decision  of  the  com- 
mission is  unlawfully  brought,  and  the  court 
should  dismiss  it,  instead  of  affirming  the  award. 
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4.  Matter  and  servant  «;a4l8(5)— Juriedlotton- 
al  queetion  In  compensation  ease,  not  before 
court  below,  will  not  be  considered. 
On  error  to  the  district  conrt,  which  upon 
a  writ  of  reTiew  to  the  Industrial  Commission 
affirmed  the  commission's  award  of  compen- 
sation, the  Supreme  Court  cannot  determine 
the  question  whether  the  commission  had  Ju- 
risdiction; claim  being  that  the  parties  were 
not  within  the  terms  of  the  Workmen's  Com- 
pensation Act,  where  no  application  for  review 
was  made  to  the  commission  as  required  by 
sections  97,  98,  the  district  court  not  having 
such  question  before  it  to  determine  by  reason 
of  the  failure  to  apply  to  the  commission  for 
review. 

Department  2. 

Error  to  District  Court,  City  and  County  of 
Etenver;  Charles  C.  Butler,.  Judge. 

Proceeding  by  Mariellan  Misbey  under  tlie 
Workmen's  Compensation  Act  to  obtain  com- 
p«isation  for  the  death  of  her  busband,  Cal- 
vln  H.  Misbey,  opposed  by  the  Midget  Con- 
solidated Gold  Mining  Company  and  others. 
There  was  an  award  of  compensation,  and  on 
suit  for  review,  an  affirmance  of  the  award, 
and  the  employer  and  others  bring  error. 
Action  of  court  in  affirming  award  reversed, 
and  cause  remanded,  with  directions  to  dis- 
miss the  suit  without  affirmance. 

Boswell  F.  Reed  and  Bobert  W.  Steele,  Jr., 
both  of  Denver,  for  plaintiffs  in  error. 

Victor  B.  Keyes,  Atty.  6en.,  and  John-  S. 
Fine,  Asst  Atty.  Oen.  (H.  E.  Curran,  of  Den- 
ver, of  counsd),  for  defendants  In  error. 

DEINISON,  J.  This  case  Is  brought  here 
on  error  to  the  district  court  of  Denver, 
which  upon  a  writ  of  review  to  the  Industrial 
CommissioQ  affirmed  the  commission's  award. 

Mariellan  Mlshey  instituted  proceedings  be- 
fore the  Industrial  Commission  to  get  compen- 
sation from  plaintiffs  In  error  for  the  death 
of  her  husband,  Calvin  H.  Mlshey,  and  on 
October  8,  1919,  was  awarded  12,500.  One 
,  Ooepke  was  acting  in  the  matter  for  the 
plaintiffs  in  error.  On  October  9th,  at  Crli^Ie 
Creek,  he  received  notice  of  the  award,  and 
under  date  of  October  10th  wrote  to  the  com- 
mission at  Denver,  asking  "the  number  of 
days  which  the  law  permits  me  to  file  an  ap- 
peal." The  commission  appears  not  to  have 
received  this  till  October  16th.  They  replied 
October  21st,  inclosing  blanks  for  a  petition 
for  review,  saying: 

"Petition  for  review  should  be  filed  within  10 
days  from  the  date  of  the  referee's  award." 

{11  The  court  held  that  their  suit  could  not 
be  maintained,  because  the  petition  for  re- 


view was  not  filed  within  the  10  days  provid- 
ed by  statute.  In  this  the  conrt  was  rig^t, 
following  sections  97,  9S,  chapter  210,  Laws 
of  1919,  and  Passlnl  v.  Ind.  Comm.,  64  Colo. 
349,  171  Pac.  369,  and  Stacks  v.  Ind.  Com.,  65 
Colo.  20,  170  Pac.  688,  which  hold  that,  with- 
out an  application  to  the  Commission  for  re- 
view, no  case  can  be  reviewed  by  the  district 
court. 

[2]  Doepke  and  the  other  plaintiffs  in  error 
are  presumed  to  know  the  law.  They  could 
actually  have  known  It  within  a  few  hours, 
without  writing  to  Denver.  Neglect,  discour- 
tesy, or  inefficiency  on  the  part  of  the  com- 
mission, if  there  was  such,  cannot  relieve 
them  from  this  presumption,  nor  from  the 
necessity  of  compliance  with  the  statute. 

[3]  The  court,  however,  affirmed  the  award 
of  the  commission.  We  think  It  should  have 
dismissed  the  suit.  Section  98,  above  dted, 
provides : 

"No  action,  proceeding  or  suit  to  set  aside, 
vacate  or  amend  any  finding,  order  or  award 
of  the  commission,  or  referee  •  •  •  shall 
be  brought  unless  the  plaintiff  shall  have  first 
applied  to  the  commission  for  a  review  as 
herein  provided." 

No  application  for  review  having  been  made 
to  the  commission  within  10  days  prescribed 
by  section  07,  the  suit  in  the  district  court 
was  unlawfully  brought,  and  we  think  the 
district  court  rightly  so  decided,  and  in  con- 
sequence thereof  that  court  could  do  nothing 
then  but  send  the  plaintiffs  out  of  court 

[4]  It  Is  strongly  urged  that  we  ought  to 
determine  the  question  whether  the  commis- 
sion had  jurisdiction,  because  the  claim  Is 
made  that  under  the  circumstances  of  this 
case  the  parties  were  not  within  the  terms 
of  the  Workmen's  Compensation  Act,  that 
consequently  the  Industrial  Commission  had 
no  jurisdiction  over  the  matter,  and  that 
therefore  we  should  set  aside  the  action  of  the 
commission  as  void. 

This  argument  Is  unsound.  The  question 
before  us  is  .whether  the  judgment  of  the  dis- 
trict court  was  right.  It  follows,  from  what 
has  been  said  above,  that  neither  the  question 
of  the  jurisdiction  of  the  commission  nor  any 
other  question  was  before  the  court  below, 
and,  if  not  before  that  court,  then  not  before 
this  court. 

We  think  the  case  should  be  remanded, 
with  directions  to  dismiss  the  case  without 
affirmance,  thus  leaving  the  award  stfuidlng. 

Beversed  and  remanded,  with  directions. 

TELLER  and  BAILB7,  JJ.  (sitting  for 
GABBIGUES,  C.  J.,  and  S(X>TT,  J.),  concur. 
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KAFB  v. 


(O  Colo.  242) 

BROWN  V.  VAN  CISE  at  al.  EImUoii  Coa- 

miMioa  of  City  and  County  of  Donvor. 

(No.  9946.) 

(Supreme  Court  of  (Colorado.     Not.  8,  1920.) 

Eioetlons  ^s>l45— Judicial  district  greater  than 
oonnty. 
In  Acts  1910,  p.  84,  |  28,  providing  cer- 
tificate of  nomination  shall  be  filed  with  the  sec- 
retary of  state  when  for  an  office  to  be  filled 
by  the  voters  of  the  entire  state  or  of  "any 
division  or  district  greater  than  a  county," 
etc.,  the  quoted  words  refer  to  the  kind  of 
district  which  is  commonly  greater  than  a 
county,  and  a  judicial  district,  though  its 
boundaries  coincide  with  those  of  a  county,  is 
greater  than  a  county  for  the  purpose  of  filing 
a  certificate  <^  nomination  of  a  candidate  for 
district  attorney  therefor. 


Kn  Banc. 

Error  to  District  CJonrt,  City  and  County  of 
Doiver;  Julian  H.  Moore,  Judge. 

Suit  by  Philip  S.  Van  Clse  and  others,  as 
the  Election  Commission  of  tbe  City  and 
County  of  Denver,  against  James  H.  Brown. 
Judgment  for  plalntiils,  and  defendant  brings 
error.    AflBrmed. 

PbUlp  Hombeln  and  Bernard  J.  Ford,  both 
of  Denver,  for  plaintlfl  In  error. 

Henry  E.  May,  Wm.  R.  Eaton,  and  Benja- 
min Griffith,  all  of  Denver,  tor  defendants  In 
error. 

DENISON,  J.  Certain  parties  filed  with 
tbe  flection  Oommlsslon  of  Denver  a  certlfl- 
r-ate  nominating  James  H.  Brown  as  a  can- 
didate for  tbe  ofBce  of  district  attorney  of  tbe 
Second  judicial  district  Tb^  boundaries  of 
that  district  are  coincident  with  those  of  tbe 
dty  and  county  of  Denver,  and  it  Is  the  only 
judicial  district  which  does  not  comprise 
more  than  one  county. 

Van  Clse,  defendant  In  error,  brought  suit 
in  the  district  court,  and  obtained  an  Injunc- 
tion forbidding  further  procedure  under  the 
certificate,  on  the  grounds,  inter  alia,  that  It 
was  not  filed  in  the  proper  place,  viz.,  the 
office  of  secretary  of  state,  nor  within  the 
pnqter  time,  viz.,  30  days  before  election. 
Brown  brings  error. 

He  leUes  oa  section  26  of  the  act  of  1910 
concerning  elections: 

"Said  certificate  *  •  •  shall  be  filed  with 
the  secretary  of  state,  when  for  an  office  or 
jfficcs  to  be  filled  by  the  voters  of  the  entire 
state  or  of  any  division  or  district  greater  than 
a  county;  with  the  county  clerk  when  for  an 
office  or  offices  to  be  filled  by  the  voters  of 
an  entire  county.  •  •  •  The  certificates  to 
be  filed  witii  tiie  secretary  of  state  shall  be 
filed  not  •  •  •  lees  than  thirty  days  •  •  • 
and  the  certificates  *  *  *  to  be  filed  with 
the  county  derk  not  •  •  •  less  than  fifteen 
days  before  the  day  of  election."  Acts  1910, 
p.  84. 


NESS  MT7SI0  00.  496 

(IM  P.) 

In  Doiver  tlie  dectl<m  commission  takes 
the  place  of  the  county  derk.  Tbe  contention 
of  plaintiff  in  error,  of  course,  is  that  since 
tbe  bounds  of  the  Second  judldal  district  are 
the  same  as  those  of  a  county,  it  Is  not  a  dis- 
trict "greater  than  a  county."  We  are  all 
agreed,  however,  that  by  the  words  "district 
greater  than  a  county"  the  statute  Intended 
to  refer  to  that  kind  of  district  which  Is  com- 
monly greater  than  a  county,  and  that  the 
coinddence  of  a  district's  boundaries  with 
those  of  a  county  Is  of  no  ccmsequence.  The 
office  in  question  is  an  office  of  that  kind  of 
district  which  is  greater  tlian  a  county.  Thi* 
interpretation  better  accords  with  tbe  rest 
of  tbe  act;  for  example:  Otherwise  we  must 
say  that  the  Legislature  neglected.  In  sec- 
tion 0,  to  provide  for  tbe  placing  of  tbe  name 
of  a  candidate  for  any  office  of  the  SeccHid 
Judicial  district  on  the  primary  ballot ;  more- 
over, it  seems  to  us  most  improbable  that  tbe 
Iiegislature  intended  that  some  candidates 
for  the  office  of  district  attorney  or  district 
judge  should  file  certificates  with  the 
tary  of  state  and  others  elsewhere. 

Tbe  judgment  is  affirmed. 


S(X)TT  and  BUREJ),  JJ.,  not  parddpating. 


RAPE  at  al.  v.  NESS  MUSIC  CO. 


(«9   Colo.    186) 

(No.  9686.) 


(Supreme  Oart  of  Colorado.    Oct  4,  1920.) 

1.  Appeal   and   error  «s»58l(S,  6)— Abstraot 
must  oontaln  evidaaoo  and  Instmotlons. 

Assignments  of  error  on  rulings  on  evi- 
dence and  giving  and  refusal  of  instructions 
cannot  be  considered  where  the  abstract  con- 
tains neither. 

2.  Appeal  and  error  4s»224  —  Correction  of 
Judomant  without  objection  oures  error. 

An  objection  that  a  judgment  should  be 
reversed  for  overruling  defendants'  motion  to 
vacate  because  plaintUf  was  erroneously  de- 
scribed as  a  corporation  is  not  available  where 
the  court  allowed  correction  of  the  title  without 
objection  thereto  by  defendants. 

Error  to  County  Court,  City  and  County 
of  Denver;  George  W.  Dunn,  Judge. 

Suit  by  the  Ness  Music  Company  against 
Lillian  Rape  and  others.  Judgment  for  plain- 
tlfl, and  on  appeal  to  the  county  court  judg- 
ment was  again  rendered  for  the  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Duncan  McPhail,  of  Denver,  for  plaintiffs 
in  error. 

F.  J.  Knauss,  of  Denver,  for  defendant  in 
error. 

TELLER,  J.  [1,2]  Defendant  in  error 
brought  suit  in  replevin  to  recover  a  i^ano 
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from  plaintiffs  in  error,  and  bad  Jndgment 
On  appeal  to  the  county  court,  the  plaintiffs 
In  error  were  again  defeated  and  have 
brought  the  case  here  for  review.  They  aa- 
BlE:n  and  argne  several  errors,  Inclndlng  ml- 
Ings  on  evidence,  and  the  giving  and  the  re- 
fusal of  instructions,  but  the  abstract  con- 
tains neither  the  evidence  nor  any  of  the  in- 
structions. Such  errors  cannot  therefore  be 
considered.  The  principal  complaint  is  that 
the  plaintiff  recovered  possession  of  a  piano, 
without  having  returned  to  the  defendants  a 
piano  taken  in  part  payment  for  the  piano 
recovered.  A  supplemental  abstract  filed  by 
defendant  in  error  shows  that  the  old  piano 
was  taken  to  the  residence  of  the  defendants, 
and  that  they  refused  to  receive  It  It  is 
also  urged  that  the  Judgment  should  be  re- 
versed because  of  the  overruling  of  defend- 
ants' motion  to  vacate  the  Judgment  because 
of  an  alleged  error  in  describing  the  jdaintlff 
as  a  coritoratlon,  when  in  fact  there  was  no 
such  corporation.  Inasmuch  as  the  record 
shows  that  the  court  allowed  the  title  to  be 
corrected  in  the  respect  mentioned,  without 
objection  thereto  by  defendants,  the  alleged 
error  is  not  now  available  to  them. 

No  error  appearing  on  the  record,  the  Judg- 
ment la  affirmed. 

OARBIGUES.    0.    J.,    and    BUBEB,    J., 
concur. 


(6B  Oolo.  S60) 

PLUS  V.  PEOPLE.     (No.  95S6.) 

(Supreme  Court  of  Oilorado.    Nov.  8,  1820.) 

Cmniaal  law  «s>37— Fasts  hold  not  to  show  en- 
trapmeat  of  defendaat  by  offloen. 
Where  defendant  had  been  asked  by  an- 
other to  procure  some  whisky  for  friends,  and 
did  so,  delivering  it  at  the  other's  house,  and 
the  other  did  not  Intend  to  entrap  defendant, 
bat  the  "friends"  proved  to  be  police  officers, 
and  arrested  defendant  apon  his  delivery  of  the 
whisky,  such  facts  showed  no  incitement  or 
inducement  by  officers  to  violate  the  law,  and 
there  was  no  such  entrapment  or  instixatiou 
as  to  prevent  defendant's  acta  being  criminal, 
as  a  violation  of  Liaws  191B,  p.  276. 

In  Banc 

Error  to  District  (3ourt,  City  and  <3oanty  of 
Denver;   Greeley  W.  Whltford,  Judge. 

George  "W.  Flue  was  convicted  of  violating 
the  Prohibition  Act,  and  he  brings  error. 
Affirmed. 

John  A.  Deweese  and  John  L.  McPhaU, 
both  of  Denver,  for  plaintiff  in  error. 

Victor  B.  Keyes,  Atty.  Gen.,  and  Chas.  H. 
Sherrlck,  Asst  Atty.  Gen.,  for  the  People. 


ALLEN,  J.  The  defendant,  plaintiff  In  er- 
ror here,  was  convicted  of  vlolatlona  of  the 
Prohibition  Act  of  191B  (chapter  98,  p.  275, 
S.  L.  1915).  He  was  found  guilty  of  unlaw- 
fully keeping  Intoxicating  liquor  for  sale,  of 
offering  for  sale,  and  of  selling  intoxicating 
liquor,  in  violation  of  the  statute. 
•  The  assignment  of  error  to  which  most  of 
the  argument  is  directed  relates  to  the  re- 
fusal of  the  trial  court  to  direct  a  verdict 
of  acquittal.  In  this  connection  the  conten- 
tion of  the  defendant  is,  in  effect,  that  the 
alleged  offenses  were  instigated  by  witnesses 
and  officers  of  the  state,  and  that  therefore 
his  acta  were  not  criminal  or  punishable. 

Klein,  a  police  officer,  arranged  with  one 
Woods  "to  get  some  one  to  bring"  intoxicat- 
ing liquor  to  the  residence  of  one  J.  W. 
Noon.  Woods  then  went  to  Noon  and  asked 
Iilm  to  procure  some  whisky  for  his  (Woods') 
friends.  Thereafter  Noon  requested  the  de- 
fendant to  bring  liquor  to  his  home.  The  de- 
fendant complied  with  this  request,  bringins 
to  Noon's  house  two  packages,  each  contain- 
ing 12  pints  of  whisky.  Klein  and  Schneider, 
another  police  officer,  appeared  at  Noon's 
home  as  the  friends  for  whom  Woods  acted. 
They  were  there  when  the  defendant  arrived 
with  the  liquor,  and  arrested  him'  when  he 
delivered  the  whisky  to  Noon. 

Noon  never  had  any  intention  of  entrapping 
the  defendant.  He  was  acquainted  with  him. 
and  merely  intended  to  bny  the  whisky  for 
others,  whom  he  did  not  suppose  desired  to 
entrap  the  defendant  There  is  no  evidence 
that  Noon  or  any  one  else  induced,  or  even 
encouraged,  the  defendant  to  violate  the  law. 
None  of  the  witnesses  for  the  state,  so  Car  as 
the  record  shaws,  had  anything  to  do  with 
the  willingness  of  the  defendant  to  sell,  or 
to  have  in  his  possession  for  sale,  intoxicat- 
ing liquor.  In  addition  to  the  whisky  which 
he  delivered  to  Noon,  for  which  he  expected' 
to  receive  $45,  the  defendant  had  four  more 
packages  of  liquor  in  the  automobile  in  wliich 
he  arrived  at  Noon's  home.  This  was  a  ctr- 
cnmstance,  in  addition  to  other  t&cta  herein 
mentioned,  showing  that  the  defendant  was 
not  incited,  induced,  or  even  encouraged,  to 
violate  the  law  by  reason  of  anything  done 
by  any  officer  or  witness  for  the  state. 

There  was  no  such  entrapment  or  instiga- 
tion as  to  prevent  the  defendant's  acts  from 
being  criminal.  People  v.  Chipman,  SI  Oolo. 
90,  71  Pac.  1108:  Fiunkin  v.  U.  S.  (CCA.) 
265  Fed.  1 ;  16  C.  J.  83,  «  67,  and  cases  cited. 

The  Judgment  is  affirmed. 

Affirmed, 

SCOTT  and  BAILET,  JJ,,  not  participat- 
ing. 


»For(rtItar 
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(26  N.  H.  42S) 
MINGS   V.   HERINQ    at   al.    (No.   2383.) 

(Supreme    Court    of    New    Mexico.    ISept.    3, 

1920.    On  Motion  for  Behearing, 

Nov.  29,  1920.) 

(SyUalnu  by  th«  Court.) 

1.  Hatbaad  and  wife  <3=>273(9)— Sarvlving 
basband  has  no  power  to  sell  oommnnlty  real- 
ty to  pay  community  debts. 

Chapter  62,  Lavs  1901,  regulating  property 
rights  of  husband  and  wife,  not  having  con- 
ferred power  upon  the  surviving  husband  to 
sell  communitj'  real  estate  to  pay  community 
debts,  no  such  power  exists. 

2.  Statutes  <S=>226— Civil  law  will  be  looked  to 
ia  Interpreting  statutes  copied  therefrom. 

Statutes  in  force  in  this  jurisdiction,  regu- 
lating property  rights  of  husband  and  wife, 
were  patterned  after  the  dvil  law  of  Spain 
and  Mexico,  and  the  court  will  look  to  the  civil 
law  for  the  purpose  of  interpreting  and  ex- 
pounding such  statutes;  but  the  provlaiona  of 
the  dvil  law  on  the  subject,  not  incorporated 
taito  the  statutes,  are  not  in  force  in  this  Juris- 
diction. 

On  Motion  tor  BebeartaiK. 

(Aidiiiotuil  ByUaltut  by  Editorial  Staff.) 

3.  Appeal  and  error  «3bI73(9)— OdBstlon  ot 
estoppel  oannot  be  llrat  raiaad  on  appeal. 

Plaintiff's  daim,  on  his  apped  from  a  judg- 
ment in  his  favor  forecloaing  a  mortgage  only 
against  certain  tntereata  in  the  realty,  that  the 
mortgagor's  chfldren  received  the  benefit  of 
money  loaned  on  the  mortgage,  and  hence  were 
estopped  to  question  its  validity,  could  not  be 
raised,  where  the  proot  did  not  support  the 
plea  of  estoppel,  and  where  no  trial  ruling 
thereon  was  Invoked,  and  no  finding  was  re- 
qoested,  or  any  objection  taken  to  a  refusal 
to  find  thereon. 

Appeal  from  District  Court,  Bddy  County; 
BIchardsoB,  Jndge^ 

Action  by  J.  C.  Mings  against  Andrew  M. 
Ball  to  foreclose  a  mortgage,  etc,  with  In- 
tervention by  Sadie  Hall  Herlng  and  others. 
Judgment  for  plaintiff,  foreclosing  the  mort- 
gage on  only  certain  Interests  In  the  realty, 
and  he  appeals.    Afflrmed. 

jr.  H.  Jackson,  of  Artesla,  and  Reld,  Her- 
▼ey  ft  Iden,  of  Roswell,  for  ajqseUant 
J.  B.  Atkeson,  of  Artesla,  for  appellees. 

ROBERTS,  J.  This  action  was  Instituted 
In  the  court  below  by  appellant  against  An- 
drew M.  Hall  for  the  purpose  of  foreclos- 
ing a  mortgage,  given  by  the  said  Hall  on 
October  28,  1911,  on  certain  real  estate  In 
E:ddy  conn^,  N.  M.,  to  secure  payment  of  a 
promissory  note  for  the  sum  of  $3,S00.  The 
appellees  Intervened  In  the  court  below,  set- 
ting up  the  fact  that  the  real  estate  In  ques- 
tion was  community  property,  owned  by  the 
said  Hall  mxd.  his  wife  at  the  time  of  her 
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death  In  the  year  1904;  that  intenreners 
were  the  children  of  Hall  and  his  wife,  and 
as  such,  under  chapter  62,  Laws  1901,  were 
the  owners  in  fee  simple  of  a  three-eighths 
Interest  in  the  land. 

The  case  was  tried  in  the  court  below  on 
the  theory  that  the  surviving  husband  had 
the  power  to  sell  community  property 
for  the  purpose  of  paying  the  debts  of  the 
community  without  taking  out  letters  of  ad- 
ministration. The  court  found,  in  effect,  that 
there  were  no  community  debts,  and  rendered 
judgment  forecloslag  the  mortgage  upon  a 
flve-elghths  Interest  in  the  real  estate,  and 
refused  foreclosure  as  to  the  Interest  of  the 
children. 

Appellant  has  appealed  from  this  decree, 
and  contends  that  the  evidence  shows  there 
was  community  indebtedness,  and  that,  as- 
suming the  evidence  did  not  so  show,  the 
burden  was  upon  the  appellees  to  show  that 
there  was  no  community  indebtedness;  these 
two  propositions  being  based  upon  and  sup- 
ported by  the  case  of  Crnry  v.  Field,  9  N. 
M.  222,  60  Pac.  842.  That  case  was  decid- 
ed while  section  1S66,  G.  L.  1884,  was  In  fall 
force  and  effect.  This  statute  was  originally 
a  pert  of  the  Kearney's  Code,  and  was  re- 
pealed in  1891  (chapter  68). 

[1, 2]  We  will  not  dlscoss  the  question  as  to 
whether  the  finding  of  the  court  was  sustain- 
ed by  the  evidence,  because  under  the  law  the 
judgment  of  the  court  was  correct,  regardless 
of  the  question  as  to  whether  there  was  or 
was  not  community  indebtednesB.  Since 
chapter  62,  Laws  1901,  was  macted,  the  sor- 
Tlvlng  husband  has.  had  no  power  to  sell 
community  real  estate,  as  such  survivor,  for 
the  purpose  of  paying  the  debts  of  the  oom- 
mnnlty. Under  that  act,  upon  the  death  of 
the  wife,  title  to  three-fourths  of  the  interest 
of  the  wife  in  the  real  estate,  which  is  an 
undivided  one-half  interest,  passes  to  her 
diildroi,  and  can  only  be  divested  for  the 
purpose  of  paying  debts  by  proper  proceed- 
ings tmder  the  law  regulating  the  administra- 
tion and  setUement  of  the  decedent's  estate. 
The  act  of  1901  confers  no  such  power  on 
the  surviving  husband  to  sell  community 
real  estate  for  the  purpose  of  paying  com- 
munity debts,  hence  no  such  power  exlsta 
In  the  case  of  Reals  v.  Ares,  25  N.  U.  459, 
185  Paa  780,  this  court  held  that  the  stat- 
utes In  force  in  this  jurisdiction,  regulating 
property  rights  of  husband  and  wife  were 
patterned  after  the  dvll  law  of  Spain  and 
Mexico,  and  that  the  court  would  look  to 
the  civil  law  for  the  purpose  of  interpreting 
and  expounding  the  statutes,  but  that  the 
provisions  of  the  civil  law  on  the  subject, 
not  Incorporated  into  statutes,  are  not  in 
force  In  this  jurisdiction.  This  bdng  true, 
If  we  assume  that  under  the  dvll  law  the 
surviving  husband  had  the  power  to  sell 
community  property  for  the  purpose  of  pay- 
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Ing  community  debts  (but  \fblc3i  Is  Tlgorous- 
ly  denied  by  McKay  on  Community  Property, 
f  444),  he  would  not  have  such  power  under 
our  present  statute,  because  It  Is  not  by 
statute  conferred  upon  him. 

The  judgment  of  the  lower  court  being  the 
only  one  that  could  be  correctly  entered  under 
the  law,  It  will  be  affirmed;  and  It  Is  so  or- 
dered. 

PABKEB,  0.  J.,  and  RA.YNOLDS,  J.,  con- 
cur. 

On  Motion  for  Rehearing. 

ROBERTS,  J.  In  the  motion  for  rehear- 
ing filed  it  is  asserted  that  estoppel  as  against 
the  heirs  of  Mrs.  Andrew  M.  Hall  was  plead- 
ed, and  was  overruled  by  the  court  and  as- 
signed as  error,  and  that  in  the  original  opin- 
ion this  court  failed  to  discuss  the  question. 
We  did  not  consider  It,  because  we  under- 
stood that  it  was  urged  only  la  connection 
with  the  proposition  that  under  the  Spanish 
law,  aa  the  death  of  the  wife,  where  children 
survived,  a  new  community  was  created,  of 
which  the  surviving  husband  was  manager. 
This  point  was  disposed  of  in  the  original 
opinion. 

[3]  It  is  now  urged  that  the  children  re- 
ceived the  benefit  of  the  money  loaned  the 
father,  to  secure  which  the  mortgage  was 
executed,  and  that  they  should  be  estopped  to 
question  the  validity  of  the  mortgage.  There 
are  two  answers  to  the  point  urged:  (1)  The 
proof  does  not  support  the  plea  of  e8toi%)el; 
and  (2)  a  ruling  of  the  trial  court  upon  the 
qnestlon  was  not  Invoked.  No  finding  was 
made  by  the  court  on  the  question  of  estop- 
pel,  nor  was  a  finding  requested,  or  objec- 
tion Interposed  to  the  failure  of  the  court  to 
consider  the  question.  The  question  not  hav- 
ing been  raised  in  the  court  below,  it  will  not 
be  considered  here.  Fnll«i  v.  Fullen,  21 
N.  M.  212,  103  Pac.  294. 

The  motion  for  rehearing  will  be  denied; 
and,  It  is  so  ordered. 

PARKER,  0.  J^  and  BAXNOLDS.  J.,  con- 
cur. 


(26  N..M.  421) 

QARCIA  et  al.  V.  8ILVA.    (No.  2360.) 

(Supreme   Court  of   New   Mexico.     Sept.   18, 
1920.    Rehearing  Denied  Nov.  29,  1920.) 

(HylUbus  hy  the  Court.) 

Appeal  and  error  «=3277— Regardless  of  stat- 
ute, defendant,   not   directing  trial  court  to 
his  theory  of  case,  cannot  challenge  findings 
and  conclusions. 
An  appellant,  who  baa  talcen  no  exception 
to  findings  of  fact  and  conclusiona  of  law  in  the 
trial  court,  and  who  has  failed  to,  in  any  ap- 
propriate maimer,  direct  the  attention  of  the 
trial  court  to  his  theory  of  the  facts  and  the 


law,  cannot,  on  appeal,  diallenge  the  correct- 
neas  of  the  findings  of  facts  and  condnsiona 
of  law.  Section  87,  c.  43,  Laws  1917,  dispenses 
with  formal  exceptions,  but  it  does  not  relieve 
a  party  of  the  necessity  of  directing  the  atten- 
tion of  the  trial  court,  in  some  appropriate  man- 
ner, to  the  claimed  errors  which  it  is  mak- 
ing, and  seelcing  the  correction  there  in  the 
first  instance. 

Appeal  from  District  Court,  Bernalillo 
County;    Raynolds,  Judge. 

Suit  by  Rafael  Garcia,  etc.,  and  others 
against  Secundina  Silva,  to  foreclose  a  deed 
of  trust  securing  a  note.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

L.  F.  Lee,  of  Albuquerque,  for  appellaiit 
Qeo.  S.  Klock,  of  Albuquerque,  for  appel- 
lees. 

ROBERTS,  J.  This  suit  was  filed  In  the 
court  below  in  the  year  1917,  to  foreclose  a 
deed  of  trust  securing  a  promissory  note 
executed  in  1906.  Two  defenses  were  inter- 
posed by  the  answer:  (1)  Payment;  and  (2) 
the  statute  of  limitations.  By  reply  the 
plaintiff  pleaded  an  acknowledgment  of  the 
indebtedness  in  writing  within  the  six  years. 
The  trial  court  made  findings  of  fact,  and 
stated  conclusions  of  law,  and  entered  judg- 
ment for  appellee  foreclosing  the  mortgage, 
from  whlcb  judgment  appellant  appeals. 

The  evidence  is  not  made  a  part  of  the 
record,  appellant  here  relying  solely  upon  the 
proposition  that  the  giving  of  the  so-called 
interest  notes  did  not  constitute  an  admission 
of  the  indebtedness  In  writing,  as  required 
by  section  3356,  Code  1915,  in  order  to  revive 
the  indebtedness,  or  take  it  out  from  under 
the  operation  of  the  statute  of  limitations. 
Appellant  in  her  brief  says: 

"After  the  pleadings  were  framed  and  issues 
made  np  a  trial  was  had,  at  the  condusion  of 
which  the  court  made  findings  of  law,  to  whidt 
appellant  duly  excepted." 

We  have  searched  the  record  diligently, 
and  fail  to  find  any  exceptions  whatevw  to 
the  findings  of  fact  and  conclusions  of  law. 
The  court,  among  other  findings  of  fact  and 
conduslons  of  law  made  the  following: 

"(1)  The  court  finds  as  a  matter  of  law  that 
John  M.  Moore  was  the  duly  authorised  agent 
of  the  maker  of  the  prindpal  note  sued  on  in 
this  case,  and  that  the  indorsements  made  on 
the  principal  note  were  made  by  the  said  John 
M.  Moore,  and  are  in  his  handwriting. 

"(2)  That  the  promissory  notes  for  interest 
found  to  have  been  signed  by  the  defendant 
were  signed  as  a  part  of  the  extension  agree- 
ments indorsed  on  the  back  of  the  principal 
note. 

"(3)  That  such  indorsements  by  ssld  John 
M.  Moore,  together  with  the  signing  of  said 
promissory  notes  by  the  defendant,  constitute 
an  admission  or  a  new  promise  in  writing,  sign- 
ed by  the  party  to  be  charged  therewith,  which 
kept  alive  the  cause  of  action  in  the  plaintiif." 
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Appellant  In  the  oonrt  below  requested  five 
findings,  the  second  only  having  any  possible 
bearing  upon  the  question  presented  here, 
which  is  as  follows: 

"That  the  note  in  the  aam  of  two  thousaad 
dollars  ($2,000.00),  set  out  in  plaintiffs'  com- 
plaint, has  been  discharged  by  the  statute  of 
limitations." 

Appellant's  contention  here,  boiled  down, 
may  be  stated  as  follows:  That  an  acknowl- 
edgment or  new  promise  sufficient  to  revive 
a  contract,  barred  by  the  statute  of  limita- 
tions, must  be  tn  writing,  and  such  written 
acknowledgment  or  new  promise  mnst,  In 
and  of  itself,  without  resort  to  extrinsic  evi- 
dence, show  clearly  an  acknowledgment  of 
the  c^tence  of  the  indebtedness,  and  be 
signed  by  the  party  to  be  charged;  that  re- 
sort to  parol  evidence  cannot  be  had  to  show 
the  acknowledgment  or  new  promise,  or  to 
show  that  a  writing  constitutes  an  acknowl- 
edgment or  new  promise. 

Appellee  argues  that  appellant  Is  precluded 
from  presenting  this  question  to  the  appel- 
late court,  because  she  failed  to  invoke  a 
mllng'  of  the  trial  court  upon  this  point,  or 
stated,  as  appellee  states  it,  no  exceptions  or 
objections  were  interposed  to  the  findings  of 
fact  and  conclusions  of  law  upon  which  the 
Judgment  is  based.  Appellant  repUes  that 
by  virtue  of  section  37,  c.  43,  Laws  1917,  no 
exceptions  were,  required  to  be  reserved. 

This  identical  question  has  been  many 
times  considered  by  the  court,  and  it  haa 
been  uniformly  held  that,  while  It  has  the 
effect  to  dispense  with  formal  exceptions,  it 
does  not  obviate  the  necessity  of  the  com- 
plaining party  in  some  appropriate  manner 
informing  the  trial  court  that  he  is  dissatis- 
fied with  the  ruling  made  or  contemplated, 
and  the  grounds  of  his  objection,  in  other 
words,  the  complaining  party  must  fully  ad- 
vise the  trial  court  of  his  theory  of  the  law 
or  tacts,  so  that  the  court  may  be  able  to 
rule  intelHgently,  and  the  party  in  the  trial 
court  receive  the  relief  to  which  he  is  enti- 
tled. This  was  the  effect  of  the  decision  In 
the  case  of  Neher  v.  Armljo,  11  N.  M.  67,  66 
Pac.  617,  in  construing  a  similar  statute. 
The  question  has  been  so  many  times  consid- 
ered by  this  court  and  by  the  territorial  Su- 
preme Court  that  further  discussion  would 
be  unavailing.  We  refer  to  a  few  of  the 
many  cases  as  follows:  Murphy  v.  Hall,  20 
N.  M.  — ,  191  Pac.  438;  PuUen  v.  Pullen, 
21  N.  M.  212,  1S3  Pac.  294;  Baca  ▼.  Board 
of  Commissioners,  22  N.  M.  602,  166  Pac. 
213;  Blacklock  v.  Pox,  25  N.  M.  891,  183 
Paa  402;  Sandoval  v.  Unknown  Heirs  of 
Vigil,  25  N.  M.  536,  185  Pac.  282. 

If  the  findings  asked  by  appellant  had 
clearly  presented  the  point  now  argued,  or 
the  conclusions  of  law  requested  had  done 
80,  the  fact  that  no  formal  exceptions  or  ob- 
jections had  been  interposed  to  the  findings 


made  would  probably  have  been  of  no  conse- 
quence, but  the  finding  which  we  have  quoted 
would  certainly  not  have  the  effect  to  advise 
the  court  as  to  the  point  here  made.  Uf 
course  the  statute  of  limitations  does  not 
have  the  effect  to  discharge  an  Indebtedness, 
and  this  is  what  the  court  was  asked  to  find. 
What  appellant  probably  had  In  mind  was 
that  the  cause  of  action  on  the  contract  was 
barred  by  the  statute  of  limitations;  but, 
even  If  this  finding  had  been  so  worded,  it 
would  not  have  advised  the  court  that  appel- 
lant was  insisting  that  parol  evidence  could 
not  be  received  to  show  that  a  note  held  by 
the  appellee  was  an  interest  note  represent- 
fng  interest  on  the  principal  indebtedness. 
The  proper  place  to  have  raised  this  question 
was  first  by  objection  to  the  admissibility  of 
such  parol  evidence,  but,  as  the  evidence  is 
not  here,  it  is  impo^ble  to  determine  wheth- 
er such  an  objection  was  interposed  or  not 
Certainly  he  should  have  raised  the  question 
in  some  appropriate  form  at  the  time  the 
findings  were  proposed  or  made.  Not  having 
been  presented  In  the  trial  court,  it  will  not 
be  considered  here,  and  the  Judgment  will 
be  affirmed ;   and  It  is  so  ordered. 

PARKER,  C.  J,  and  HOLLOMAN.  District 
Judge,  concur. 


(26  N.  H.  421) 

FLiNQ  v.  FLINQ.    (No.  2471.) 

(Supreme    Court   of   New   Mexico.     Nov.    tt, 
1920.) 

(SylUbv  »y  Ediiorial  Staff.) 

Appeal  and  error. «s»780 (2)— Appeal  dismlas- 
ed  where  both  parties  have  parted  with  In- 
terest In  subject-matter. 
Where   both   appellant  and  appellee  have 
parted  with  all  their  interest  in  the  real  estate 
in  controversy,  the  appeal  will  be  dismissed. 

Appeal  from  District  Court,  Quay  County; 
Lelb,  Judge. 

Suit  by  Kate  B.  Fling  against  George  R. 
Fling.  From  an  order  refusing  to  set  aside 
an  execution  sale  and  to  set  aside  the  sherifTs 
deed,  defendant  appeals.    Appeal  dismissed. 

J.  W.  Porter,  of  Tucomcarl,  for  appellant. 

ROBERTS,  J.  The  appeal  In  this  case 
was  from  an  order  of  the  court  refusing  to  set 
aside  a  sale  of  certain  real  estate  by  the 
sheriff  of  Quay  county  to  satisfy  an  execution, 
and  to  set  aside  the  sheriff's  deed  issued  in 
pursuance  of  said  sale.  The  court  refused 
the  relief  sought,  and  an  appeal  was  taken. 
It  has  been  made  to  appear  to  this  court  that 
both  appellant  and  appellee  have  parted 
with  all  their  Interest  In  the  real  estate  In 
controversy,   and   for   that  reason  the  ap- 
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peal  wOl  be  diamlned  noder  tlia  authority 
ot  Mardoif  y.  Moiment,  190  Pac.  786;  and 
It  la  80  ordered. 

PABEBB,  a  J^  and  RAYNOliDS,  J.,  oon- 

COT. 

(m  Wasb.  6S) 

HOLLAND  V.  SILVER  BASIN  MININQ  CO. 
et  al.    (N*.  IS856.) 

(Supreme  Court  of  Washington.    Nov.  1,  1920. 
On  Petition  for  Rehearing  Dec.  8, 1920.) 

(.  Corporation*  «=>5S3( I)— Internal  disputes, 
Insolvenoy,  and  sulta  by  creditors  ground  for 
appointment  of  reoeiver. 
Where  affairs  of  a  company  were  involred 
through  the  disputes  of  stockholders,  officers, 
and   trustees,   interfering   with   the   auccesafnl 
operation  of  its  property,  and  causing  its  as- 
sets to  be  dlseipated,  and  It  was  hesTily  in  debt 
and  wholly  Insolvent,  creditors  were  suing  and 
threatening  to  sue,  there  was  ample  ground  for 
appointment  of  a  receiver. 

a.  Corporations  «s>5S7(</^)— Record  showing 
eonpany  had  property  In  oounty,  eto.,  show- 
ed  Jarisdiotlon  of  reoehrersiilp  suit. 

In  a  stockholders'  action  for  receivership 
of  mining  corporation,  where  the  record  affirm- 
atively showed  company  had  property  in  the 
county  where  the  suit  was  brought,  and  where 
nothing  negatived  the  idea  that  it  did  not  have 
an  office  there  for  the  transaction  of  boainesg, 
or  tiiat  process  might  be  served  there,  but  the 
contrary  waa  recited  In  the  order,  {t  showed 
jurisdiction  under  Bern.  Code,  |  206,  providing 
a  corporation  may  be  sued  in  any  oounty  where 
it  transacts  business,  etc. 

3.  Courts  «=b3S— Preoeedlngs  of  auperter 
courts  presumed  regular  and  withia  Juritdio- 

tlM. 

Superior  oonrts  of  Washington  are  courts 
of  general  jurisdiction,  and  their  proceedings 
are  presumed  to  be  regular  and  within  the 
scope  of  their  authority  until  the  contrary  is 
made  to  appear. 

4.  Reoeiver*  «=>I54(2),  198(2)— Fixing  of 
compensation  disoretlonary  with  court. 

The  fixing  by  the  court  of  compensation  for 
its  receiver  and  his  attorneys  is  largely  discre- 
tionary, but  only  in  the  sense  that  there  are 
no  fixed  rules  to  determine  the  proper  amounts, 
and  it  is  not  discretionary  in  the  sense  that 
the  court  is  at  liberty  to  give  anything  more 
than  a  fair  and  reasonable  compensation. 

5.  Receiver*  «=>I54(2),  198(1)— Compensation 
of  reoeiver  and  attorneys  excessive. 

Compensation  of  $2,000  fixed  by  court  for 
receiver  of  mining  company  who  never  operat- 
ed the  property,  though  he  rendered  valuable 
services,  and  compensation  to  his  attorneys  in 
like  amount,  hM  excessive  in  each  case  by 
$1,000. 

Department  2. 

Appeal  from  Superior  Oonrt,  Stevens  Conn- 
ty ;  D.  H.  Carey,  Judge. 


Action  by  James  Holland  against  tbe  Sll> 
■ret  Basin  Mining  Company  and  H.  B.  Jea- 
septa,  reoeiver.  From  Judgment  and  order 
appointing  receiver,  etc.,  plaintiff  and  de- 
fendant company  appeal.  Judgnfent  and  or- 
ders affirmed,  except  as  to  the  compensation 
of  the  receiver  and  his  attorneys;  as  to 
them  reversed,  with  InstmctloDs. 

Freece  &  Pettljohn,  of  Davenport,  for  ap- 
pellants. 
Zent  &  Jesseph,  of  Spokane,  for  respondent. 

BBIDOES,  J.  Tbe  respondent  has  moved 
to  d lamias  this  appeaL  A  careful  considera- 
tion of  the  motion  convinces  us  that  it  Is 
without  substantial  merit,  and  we  therefore 
deny   It. 

[1]  By  this  action  tbe  plaintiff,  who  is 
one  of  tbe  aiweUants  here,  sought  to  have  a 
receiver  appointed  over  tbe  property  and  ef- 
fects of  the  defendant,  another  appelUmt^  the 
Silver  Basin  Mining  Company.  The  com- 
plaint alleged.  In  anbstanoe,  that  tbe  defend- 
ant was  a  corporation  organised  for  the  imr- 
pose  of  carrying  on,  owning,  oondncting, 
working,  and  disposing  of  miw'wy  claims  and 
mining  property;  that  It  owned  certain 
mining  property  In  Stevens  county,  Wash.; 
that  the  plaintiff  was  a  stockholder  of  tbe 
company;  that  it  was  without  money  or 
means  of  raising  money;  that  tbe  stock- 
holders, officers,  and  tmsteea  were  in  con- 
stant disputes  and  qnarrels,  which  not  only 
interfered  with  the  successful  operation  of 
the  company's  property,  but  were  can^g 
its  assets  to  be  dissipated ;  that  It  had  out- 
standing debts  amounting  to  |15,000,  and 
was  unable  to  pay  them  or  any  of  them; 
that  it  was  wholly  Insolvent;  that  some  of 
its  o-edltors  bad  already  instituted  suit 
against  it,  and  others  were  threatening  liti- 
gation ;  that,  unless  a  receiver  were  apiiolnt- 
ed  to  protect  the  property,  it  would  be  dis- 
sipated and  lost,  to  the  great  injury  and  det- 
riment, not  only  of  tbe  creditors,  but  of  the 
stockholders.  Notice  of  applicatlen  for  the 
appointment  of  a  temporary  receiver  was 
given.  The  company  answered,  admitting  all 
the  material  allegations  of  tbe  complaint, 
and  its  president  consented  to  the  appoint- 
ment of  a  receiver.  After  a  hearing,  the 
respondent,  M.  B.  Jesseph,  was  appointed 
temporary  receiver.  Thereafter,  on  motion 
and  notice,  this  appointment  was  made  per- 
manent and  the  receiver  qualified  by  taking 
the  oath  of  office  and  giving  a  $10,000  bond. 
From  time  to  time  certain  stockholders,  and 
others  Interested  objected  to  tbe  appointment 
of  the  receiver  and  asked  for  his  discharge 
after  he  was  appointed,  on  the  grounds  that 
there  was  no  sufficient  reason  or  cause  for 
bis  appointment,  and  that  the  court  did  not 
have  Jurisdiction  to  make  it  These  ques- 
tions  have   been   elaborately   argned.     We 
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think,  however,  there  was  sraffldent  grotind 
for  the  appointment.  The  court,  after  a 
bearing,'  determined  and  adjudged  that  the 
affairs  of  the  company  were  In  snbstantially 
the  condition  set  out  in  the  complaint,  and 
that  it  was  necessary  to  appoint  a  receiver 
to  protect  and  conserve  the  assets.  If  the 
conditions  were  as  they  were  by  the  court 
found  to  be,  then  there  was  ample  ground  tor 
the  appointment  of  the  receiver ;  and  a  care- 
fal  examination  of  the  record  convinces  ns 
that  the  proof  was  amply  sufficient  to  justify 
the  court's  conclusions.  Particularly  is  this 
true  when  it  is  remembered  that  the  plain- 
tiff,  at  whose  instigation  the  receiver  was 
appointed,  was  himself  a  stockholder,  that 
the  answer  of  the  comipany  admitted  the  cor- 
rectness of  all  the  allegations  of  the  com- 
plaint, and  that  the  president  of  the  companf 
expressly  consented  to  the  appointment. 

[2, 1]  But  it  is  further  contended  that  the 
ndt  was  brought  in  the  wrong  county,  and 
the  court  waa  therefore  entirely  without 
Jurisdiction,  and  that  the  appointment  of 
the  receiver  and  all  acts  and  things  done  by 
him  were  null  and  void.  Section  206,  Bem. 
Code,  provides  that  a  corporation  may  be 
sued  "  *  •  *  in  any  county  where  the 
corporation  transacts  business  or  transacted 
business  at  the  time  the  cause  of  action 
arose;  or  in  any  county  where  the  corpora- 
tion has  an  office  for  the  transaction  of 
business  or  any  person  resides  upon  whom 
lurocew  may  be  served.    •    •    *  "  . 

We  think  the  record  affirmatlTely  shows 
Jurisdiction.  It  shows  that  the  conqwny  tiad 
property  in  the  county  where  the  suit  was 
brought,  to  wit,  Stevena  oountjr.  The  com- 
plaint allefed  that: 

"Said  corporation  has  been  for  many  yean 
and  now  is  operating  and  conducting  said  prop- 
erty in  said  conuty." 

The  answer  of  the  company  admitted  tills 
allegation  in  the  complaint  There  is  noth- 
ing in  the  record  to  negative  the  Idea  that 
the  corporation  had  an  office  In  Stevens 
county  "for  the  transaction  ot  business,"  or 
that  persons  upon  whom  process  might  have 
been  aerved  resided  in  that  county.  On  the 
contrary,  the  order  appointing  the  temporary 
receiver  expressly  recited  that  at  that  time 
the  company  was  "engaged  in  owning,  con- 
trolling, and  operating  mining  properties  In 
Stevens  county,  Wash.,"  and  "that  the  above- 
entitled  court  has  Jurisdiction  to  make  such 
apiKdntment."  The  order  making  the  receiv- 
ership permanent  contained  similar  redtals. 
During  the  receivership  proceedings  certain 
stockholders  on  several  occasions  moved  for 
the  discbarge  of  the  receiver  for  lack  of  Juris- 
diction in  the  court  to  appoint  him,  and  In 
each  instance  the  court  denied  such  motions. 
In  fact,  the  record  shows  conclusively  that 
this  Question  of  Jurisdiction  was  time  and 
again  expressly  called  to  the  attention  of 


the  court  The  superior  courts  of  Washing- 
ton are  courts  of  general  Jurisdiction,  and 
their  jiroceedings  are  presumed  to  be  regular 
and  within  the  scope  of  their  authority  un- 
til the  contrary  Is  made  to  appear.  In  the 
case  of  Munch  v.  McLaren,  9  Wash.  676, 
88  Pac.  205,  we  held  that: 

<< «  •  •  Every  fact  not  negatived  by  the 
record  will  be  presumed  in  aid  of  the  Judg- 
ment, and  it  will  only  be  held  void  when  it 
affirmatively  appears  from  tbe  record  that 
the  court  had  no  jurisdiction  to  render  it" 

Sudi  have  been  tbe  decisions  of  this  court 
from  the  beginning.  We  are  therefore  satis- 
fled  that  the  record  as  it  stands  shows  that 
the  court  had  Jurisdiction  to  appoint  the 
receiver. 

[4,  f]  Several  months  after  the  receiver 
bad  been  appointed  the  various  stockholders, 
creditors,  and  others  Interested  petitioned 
the  court,  showing  that  there  was  no  longer 
any  reason  to  continue  the  receivership,  And 
asked  that  the  receiver  be  discharged.  Then- 
ni>on  the  receiver  made  a  final  report  ind 
asked  that  compensation  for  himself  And 
his  attorneys  be  fixed  and  paid  before  he 
was  discharged.  Upon  a  hearing  tbe  court 
determined  that  conditions  were  such  that 
the  receiver  should  be  discharged,  fixed  his 
compensation  at  |2,600,  and  that  of  his  at- 
torneys at  a  like  sum,  and  directed  that 
upon  the  payment  of  such  sums  an  order 
would  be  made  discharging  tbe  receiver.  l%e 
appellantB  admit  that  tbe  fixing  of  tiie  com- 
pensation for  the  receiver  and  his  attorneys 
is  ordinarily  within  the  discretion  of  the 
trial  court,  but  assert  that  in  this  Instance 
tbe  compensation  fixed  is  grossly  excessive, 
and  that  the  court  abused  its  discretion. 
While  it  is  true  that  the  correct  rule  is  that 
tbe  fixing  by  tbe  court  of  compensation  for 
Its  receiver  and  his  attorneys  is  largely  with- 
in Its  discretion,  yet  the  matter  is  discretion- 
ary only  in  the  sense  that  there  are  no  fixed 
rules  to  determine  the  proper  amounts,  aftd 
it  is  not  discretionary  in  the  sense  that  oourta 
are  at  liberty  to  give  anything  more  than  a 
fair  and  reasonable  compensation.  When 
the  receiver  was  appointed,  he  gave  a  bond 
In  the  sum  of  $10,000,  took  possession  of  the 
assets  of  tbe  company,  and  made  an  inven- 
tory thereof.  At  no  time  during  the  receiver- 
ship did  he  operate  the  property,  nor  did  any 
moneys  come  into  bis  bands.  He  made  quite 
constant  effort,  under  the  orders  of  the  coifrt 
to  sell,  the  property,  and  in  that  connection 
received  several  bids  which,  from  time  to 
time,  were  submitted  by  him  to  the  court 
and  which,  generally  under  his  advice,  were 
rejected,  At  no  time  was  any  of  the  proper- 
ty sold,  and  when  it  came  time  to  terminate 
the  receivership  the  property  existed  Just 
as  it  did  when  the  recover  was  appointed. 
Throughout  the  proceeding  some  of  the  stock- 
holders and  officers  of  the  corporation  were 
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yery  antagonistic  to  the  receiver,  and  were 
constantly  objecting  to  his  appointment,  to 
any  sale  of  the  property,  and  to  his  reports 
to  the  court.  Thus  were  the  burdens  of  the 
receiver  and  his  attorneys  made  much  great- 
er than  they  otherwise  would  have  been. 
We  realize  that  the  services  of  the  receiver 
and  his  attorneys  were  apparently  well  per- 
formed and  were  valuable ;  but  we  are  all 
of  the  opinion  that  the  compensation  allowed 
both  to  the  receiver  and  his  attorneys  was 
too  great.  It  would  not  serve  any  useful 
purpose  for  us  to  recite  in  detail  the  things 
which  should  be  taken  into  consideration  in 
fixing  the  compensation  of  an  officer  of  the 
court.  In  many  cases  heretofore  decided  by 
us  we  have  dwelt  upon  these  matters.  Nor 
would  it  be  useful  for  us  to  go  into  detail 
in  reciting  the  various  services  performed  T>y 
the  receiver  and  his  attorneys.  We  hesitate 
to  overrule  the  Judgment  of  the  trial  court 
in  this  matter,  realizing,  as  we  do,  his  inti- 
mate connection  with  and  knowledge  of  the 
whole  procedure.  Notwithstanding  this  feel- 
ing, however,  we  are  convinced  that  an  al- 
lowance of  $1,500  to  the  receiver  and  $1,500 
to  his  attorneys  would  be  a  liberal  allowance. 
'  The  Judgment  and  orders  appealed  from 
are  in  all  things  approved  and  affirmed,  ex- 
cept as  to  the  compensations  above  mention- 
ed. As  to  those  matters  the  orders  and  Judg- 
ments appealed  from  are  reversed,  with  in- 
structions to  the  lower  court  to  allow  the  re- 
ceiver compensation  in  the  sum  of  $1,500  and 
bis  attorneys  a  like  sum.  Neither  party  will 
recover  costs  of  the  other. 

HOLCOMB,  0.  J.,  and  TOLMAN,  MOUNT, 
and  rULLERTON,  JJ.,  concur. 

On  Petition  for  Rehearing. 

PER,  CURIAM.  The  appellants  were  in- 
terested In  the  estate  in  the  hands  of  the  re- 
ceiver, who  was  the  respondent.  The  closing 
sentence  of  our  original  opinion  was  as  fol- 
lows: "Neither  party  will  recover  costs  of 
the  other."  The  receiver,  by  petition  for  re- 
hearing, asks  whether  or  not  he  will  be  per- 
mitted to  receive  his  costs  of  the  appeal  out 
of  the  estate  in  receivership. 

It  seems  to  us  that  the  original  opinion  was 
clear  enough  on  this  point  What  we  Intend- 
.ed  to  decide,  and  what  we  now  decide,  is 
that  the  appellants  will  pay  their  own  costs, 
and  that  the  receiver  will  be  entitled  to  re- 
imburse himself  out  of  the  assets  of  the  es- 
tate in  receivership  for  all  of  bis  costs  in- 
curred in  the  appeal,  not,  of  course.  Including 
any  attorney's  fee. 

(184  Cal.  26«)  »== 

MITCHELL  V.  HENRY  et  al.    (L.  A.  6272.) 

(Supreme  Court  of  California.    Nov.  1,  1920.) 

Municipal  corporations  <s=>29 (4)— Annexation 
of  territory  to  city  of  sixth  class  valid,  though 
annexed  territory  was  part  of  other  school 
districts. 

Annexation  of  territory  to  a  city  of  the 
dxtb  dass  under  St,  1913,  p.  587,  held  vaUd, 


though  annexed  territory  was  B  part  of  both  a 
common  school  district  and  a  high  school  dis- 
trict of  which  such  city  was  not  a  part,  not- 
withstanding Pol.  Code,  §  1576,  providing  that 
territory  within  the  dty  of  the  sixth  class  shall 
not  be  in  more  than  one  school  district,  since 
such  statute,  whether  construed  applicable  only 
to  the  matter  of  forming  school  districts,  or 
construed  to  take  annexed  territory  from  school 
district  of  which  it  was  a  part  ipso  facto  on 
annexation  thereof,  would  not  affect  validly  of 
annexation. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Paul  3.  McCormIck,  Judge. 

Petition  by  Robert  H.  Mitchell  for  writ 
of  review  to  review  acts  and  proceedings  of 
C.  H.  Henry  and  others,  trustees  of  the 
City  of  Glendale,  in  annexing  certain  ter- 
ritory to  such  City.  Writ  denied,  and  peti- 
tioner appeals.    Affirmed. 

Anderson  &  Anderson  and  Victor  T.  Wat- 
kins,  all  of  Los  Angeles,  for  appellant. 

Evans,  Abbott  &  Pearce  and  W.  B.  Bvans, 
•11  of  Los  Angles,  for  respondents. 

OIiNBY,  J.  The  dty  of  Glendale,  by  pro- 
ceedings completed  in  the  spring  of  1919, 
endeavored  to  annex  unto  Itself  certain  ad- 
jacent unlncori>orated  territory.  The  peti- 
tioner In  the  court  below  and  the  ai^ellant 
here  owned  land  In  the  annexed  district,  and 
after  the  completion  of  the  annexation  pro- 
ceedings sought  to  have  them  annulled  by 
writ  of  review  from  the  superior  court  Th» 
writ  was  denied  him,  and  he  appeals. 

Objection  Is  made  at  the  outset  by  the 
respondents  that  the  annexation  proceedings 
cannot  now  be  annulled  upon  certiorari,  since 
the  writ  was  sought  only  after  the  annexa- 
tion, or  purported  annexation,  was  complete. 
But  this  objection  we  need  not  consider  in 
view  of  the  conclusion  we  have  reached  that 
no  grounds  exist  for  declaring  the  annexatlMi 
Invalid  either  upon  certiorari  or  otherwise. 
Apparently  contention  was  made  in  the  low- 
er court  that  while  the  annexation  proceed- 
ings were  taken  under  the  statute  of  Jime  U, 
1913  (Stats.  1913,  p.  587),  providing  for  the 
annexation  of  inhabited  territory,  the  ter- 
ritory annexed  was,  in  fact,  uninhabited. 
The  lower  court,  however,  found  that  the  ter- 
ritory was  inhabited,  and  the  sufficiency  of 
the  evidence  to  sustain  this  finding  is  not  at- 
tacked. With  this  objection  removed,  there 
Is  no  contention  that  the  proceedings  taken 
did  not  In  all  respects  meet  the  requirements 
of  the  annexation  statute. 

Before  this  court  the  sole  contention  of 
the  petitioner  is  that  the  annexation  la  In- 
valid because  It  would  result  In  a  violation 
of  the  provisions  of  section  1576,  Political 
Code,  with  reference  to  school  districts.  It 
seems  that  the  city  of  Glendale  Is  a  city  of 
the  sixth  class,  and  that  the  annexed  tei^ 
ritory  was  a  part  of  both  a  common  .scbool 
district  and  a  high  school  district  of  wlilclk 
Glendale  Is  not  a  part.  The  result  of  the  an- 
nexation will  be  that,  tX  the  anneind  terd- 
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tory  remains  a  part  of  the  school  districts  of 
which  It  was  formerly  a  part,  the  city  of 
Glendale  will  as  to  part  of  its  territory  be 
within  one  school  district,  and  as  to  part  be 
within  another.  This  result,  it  Is  claimed, 
is  In  Tlolatlon  of  the  section  of  the  Political 
Code'  metttloned,  the  material  portion  of 
which  reads: 

"Every  city  or  incorporated  town,  except 
cities  •  *  •  of  the  sixth  class,  unless  sub- 
di-vided  by  the  legislBtive  authority  thereof,  shall 
constitute  a  separate  school  district:  •  •  • 
Provided,  however,  that  in  no  instance  shall 
the  territory  within  an  incorporated  city  of  the 
sixth  class  be  in  more  than  one  school  dis- 
trict" 

The  prohibitory  proviso  Just  quoted  was 
added  to  the  Code  by  amendment  In  1917 
(St  1917,  p.  208),  while  the  annexation  stat- 
ute was  passed  in  1913,  and  the  contention  of 
the  petitioner  is  that  the  Code  section  had 
the  effect  of  Impliedly  repealing  the  annexa- 
tion statute,  or,  more  accurately,  of  amend- 
ing It,  so  that  it  does  not  apply  in  any  case 
where  the  territory  sought  to  be  annexed  to 
a  city  of  the  sixth  class  Is  a  part  of  a 
school  district  of  which  the  city  is  not  a 
part  In  fact  If  the  petitioner's  contention 
be  correct,  we  cannot  stop  with  an  implied 
■  amendment  of  this  particular  annexation 
statute,  but  must  extend  the  amendment  to 
all  annexation  statutes  applicable  to  cities  of 
the  sixth  class.  Not  only  this,  but  we  must 
extend  it  to  the  statutes  for  the  incorporation 
of  such  cities  in  the  first  Instance,  so  that 
no  city  of  the  sixth  class  may  be  formed 
whose  proposed  territory  is  not  at  the  time 
wholly  within  a  single  school  district  These 
are  rather  remarlcable  results.  The  Code  sec- 
tion Is  concerned  only  with  school  districts. 
It  does  not  purport  to  touch  upon  and  be 
concerned  with  the  matter  of  incorporating 
cities  or  annexing  territories  to  them.  When 
it  was  amended  it  was  certainly  not  contem- 
plated that  the  statutes  upon  these  wholly 
distinct  matters  were  likewise  being  amended. 
That  result  can  be  Justified  only  in  case 
there  is  no  reasonable  constmctlon  which 
can  be  given  the  Code  section  as  amended 
which  wUl  avoid  it.  But  there  are  at  least 
two  constructions  of  this  character  which, 
it  seems  to  us,  can  be  given  the  section. 

In  the  first  place,  the  section,  as  we  have 
said.  Is  concerned  and  purports  to  deal  only 
with  the  matter  of  school  districts.  In  view 
of  this  it  is  reasonable  to  conclude  that  the 
prohibition  it  contains  against  more  than 
one  school  district  in  a  city  of  the  sixth 
class  is  limited  to  the  matter  of  forming 
school  districts,  is  a  prohibition  on  the  crea- 
tion of  more  than  one  school  district  in  such 
a  city,  and  does  not  extend  to  a  forbidding 
of  the  creation  or  extension  of  a  city  when 
such  creation  or  extension  will  happen  to 
have,  the  purely  incidental  effect  of  causing 
the  territory  of  the  dty  to  l>e  divided  between 
two  school  districts. 
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In  the  second  place,  a  not  unreasonable 
construction  of  the  Code  section  Is  that  by 
It  the  annexed  terrltor:^  is  upon  annexation 

Ipso  facto  taken  out  from  the  school  district 
of  which  it  was  before  a  part  and  made  a 
part  of  the  district  of  which  the  city  Is 
either  the  whole  or  a  part.  This,  in  fact 
would  seem  to  be  the  probable  effect  in  the 
case  of  the  annexation  of  territory  to  a  city 
other  than  one  of  the  sixth  class.  Such  cities 
have  each  as  a  part  of  its  municipal  organi- 
zation a  school  department  Even  in  the  ab- 
sence of  any  express  statute  on  the  matter, 
it  would  seem  likely  on  the  principle  de- 
clared in  Petition  of  East  Frultvale  Sani- 
tary District,  158  Cal.  463,  111  Paa  368.  that 
it  would  not  be  permitted  that  the  municipal 
school  organization  and  an  entirely  distinct 
school  organization  should  both  function  with- 
in the  same  municipality  at  the  same  time, 
and  that  the  annexed  territory  by  virtue  of 
the  mere  fact  of  its  annexation  would  pass 
under  the  Jurisdiction  of  the  municipal  school 
department  It  would  seem  probable  that 
this  would  also  follow  from  the  language  of 
the  Code  section  under  consideration  that — 

"Every  city  •  •  •  except  dties  *  •  • 
of  the  sixth  class  •  •  •  ghall  constitiite  a 
separate  school  district" 

It  may  be  said  that  the  reason  for  the 
distinction  which  the  portion  of  the  section 
Just  quoted  makes  between  cities  of  the  sixth 
class  and  others  is  that  the  former  do  not 
have  school  departments  as  parts  of  their 
organizations,  and  that  for  this  reason  like- 
wise the  rule  of  the  Sanitary  District  Case 
mentioned  would  not  apply  to  such  cities. 
This  is  true,  but  It  might  well  be  replied 
that  the  prohibition  of  the  section  on  a  city 
of  the  sixth  class  being  in  more  than  one 
school  district  means  that  nevertheless  the 
same  rule  shall  apply  as  to  it,  so  that  when 
territory  is  annexed  to  It  it  follows  aa  an 
incident  that  the  territory  becomes  a  part  of 
the  same  school  district  as  the  city. 

As  between  the  two  possible  constrnctions 
which  we  have  discussed,  it  is  not  necessary 
to  decide  which  is  the  correct  one.  The  ques- 
tion has  not  been  argued,  and  it  is  possible 
that  there  Is  still  some  other  construction 
which  is  preferable  to  either.  It  Is  sufficient 
for  the  disposition  of  this  case  that  either  of 
the  two  discussed,  which  limit  in  a  not  unrea- 
sonable manner  the  effect  of  the  Code  section 
to  the  matter  with  which  the  section  deals, 
tliat  of  school  districts,  is  preferable  in  our 
Judgment  to  the  construction  necessarily  ad- 
Tocated  by  the  petitioner  which  would  ex- 
t&iA  that  effect  to  the  very  diSereit  matter 
of  the  creation  and  extension  of  munictpali- 
ties. 

Judgment  affirmed. 

We     concur:      ANGBLLOTTI,     0.     J.; 
SLOANE,  J.;    WILBUR,  J.;    LENNON,  J.; 
J  LAWLOR,  J. 
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CITY  INV.  CO.  V.  PRINQLE  tt  aL 
(Civ.  3510.) 

(DittrijCt  Conrt  of  Appeal,  First  IMstrict,  Di- 
vUion  1,  California.     Sept.  23,  1920.) 

1.  Coats  «=a3— Right  to  oott*  parely  itatutory. 

The  right  to  allowance  of  costs  is  purely 
statutory. 

2.  Costs  «s»  1 72— Attorney's  fees  based  opoa 
contraots  aot  taxaliie  as  costs. 

Where  right  to  attorney's  fee  is  based  upon 
contract  and  not  upon  statutes,  recovery,  if  at 
all,  must  be  had  upon  that  contract,  and  sudi 
fees  canaotbe  taxed  as  costs  under  Code  Civ. 
Proc.  i  K&l. 

3.  Costs  «=3l72— Party  not  entitled  to  attor- 
ney's fees  under  oontraot  ualess  attorney  Is 
employed. 

The  object  of  a  proTision  for  attorney's  fees 
in  a  contract  is  to  reimburse  a  party  for  sums 
he  pays  or  becomes  liable  to  pay  as  attorney's 
fees;  and,  where  a  party  has  not  paid  attor- 
ney's fees  or  has  not  become  liable  therefor, 
be  is  not  entitled  to  any. 

4.  Costs  «s>203— Waived  by  failure  to  tie 
memoranda. 

Parties  waived  their  costs  through  failaie 
to  file  memoranda  of  costs. 

Aiveal  from  Superior  Conrt,  City  and 
County  of  San  Ftandsco ;  John  J.  Van  Mors- 
trand,  Judge. 

Action  by  the  City  InTestment  Company,  a 
corporation,  against  Edward  J.  Prlngle  and 
Sydney  J.  Prlngle,  aa  executors  of  the  last 
will  and  testament  of  WUllam  B.  Prlngle,  de- 
ceased, and  others.  Judgment  for  defend- 
ants, and  plalntur  appeals.  Modified  and  af- 
firmed, and  cause  remjinded. 

Charlea  S.  Wheeler,  John  F.  Bowie,  and 
Nathan  Moran,  all  of  San  Francisco  (A.  A. 
Hear,  of  San  Francisco,  of  counsel),  pa  ap- 
pellant 

Charles  A.  Christin  and  Hutchinson,  Van 
Fleet  &  Christin,  all  of  San  Francisco,  for  re- 
spondents. 

EIMSBLL,  Judge  pro  tern.  Action  was 
broui^t  to  recover  unpaid  rent  and  posses- 
8l<Mi  of  certain  real  property.  Demurrer 
to  comi^alnt  was  sustained.  Amended  com- 
plaint was  filed,  and  defendants,  Edward  J. 
Prlngle  and  Sydney  J.  Prlngle,  as  executors 
of  the  last  will  and  testamoit  of  William  B. 
Prlngle,  deceased,  moved  to  strike  out  the 
same.  This  motion  was  granted.  Thereaft^ 
er,  before  any  further  pleadings  were  filed, 
appelant  filed  a  voluntary  dLsmisaal  of  the 
action,  which  was  duly  entered. 

Defendant  executors  then  filed  a  memoran- 
dum of  costs,  claiming  an  appearance  fee  of 
$3  and  "attorney's  fee,  fixed  as  costs,  $360." 
Kone  of  the  other  defendants  filed  any  mem- 


onmdum  of  costs.    Appelant  moved  to  tax 
costs,  the  grounds  of  the  motion  being: 

(1)  That  no  attorney's  fee  is  chargeable  or 
taxable  as  costs  against  plaintiff  under  the 
terms  of  the  contract  of  lease  Involved  In  the 
actl<Hi. 

(2)  That  no  amount  has  been  fixed  or  liq- 
uidated as  a  reasonable  attorney's  fee. 

(8)  That  It  does  not  appear  that  the  sum 
of  1350,  or  any  sum,  has  been  Incurred  by  the 
said  defendants  In  the  said  actlmi. 

The  motion  was  supported  by  an  affidavit, 
from  whldi  It  appears  that  In  the  lease  upon 
which  the  action  was  founded  It  was  agreed 
as  follows: 

"That  in  the  event  that  the  lessors,  their  suc- 
cessors or  assigns,  shall  commence  an  action 
against  the  lessee  for  the  enforcement  of  any 
of  the  provisions  or  conditions  in  the  lease,  and 
if  judgment  in  said  action  shall  be  rendered  in 
favor  of  the  lessee  and  against  the  lessors, 
their  successors  or  assigns,  then  and  in  tliat 
event  the  lessors,  their  heirs  or  assigns,  will 
pay  to  the  lessee  the  cost  and  expense  of  said 
action,  indnding  a  reasonable  attorney's  fee, 
which  said  fee  shall  not  in  any  event  exceed  the 
sum  of  $360  gold  coin  of  the  United  SUtes." 

Testimony  was  taken  on  the  hearing  of  the 
motion  to  tax  costs,  and  the  motion  was  de- 
nied, whereupon  the  court  signed  and  filed  a 
Jud^ent  of  dismissal  which  provided: 

"  *  *  *  That  judgment  be  given  in  favor  of 
defendants  and  against  the  plaintiff,  and  that 
said  defendants  liave  their  costs,  taxed  at 
$ ^." 


The  clerk  Inserted  th^eln  the  amount  of 
the  costs  at  $363.  The  appeal  Is  prosecuted 
from  the  portion  of  the  Judgment  awarding 
costs. 

[1,  Z]  The  real  question  presented  Is  wheth- 
er attorney's  fees  provided  for  In  a  contract 
can  be  allowed  "as  costs."  It  la  our  opinion 
that  they  cannot,  and  that  the  Inclusion  of 
the  attorney  fee  of  $360  in  the  present  Judg- 
ment Is  error.  It  must  be  conceded  that  the 
right  to  allowance  of  costs  Is  purely  stat- 
utory. While  i;n  certain  specified  cases  at- 
torney's fees  may  by  statute  be  made  allow- 
able as  costs,  this  cause  does  not  come  with- 
in the  purview  of  any  such  statute.  Where 
the  right  to  attorney's  fees,  as  in  this  case, 
is  based  upon  contract  and  not  upon  statute, 
recovery.  If  at  all,  must  be  had  upon  that 
contract,  and  such  fees  cannot  be  taxed  as 
costs.  Code  Civ.  Proc.  |  1021.  Attorney's 
fees  provided  tor  In  a  contract  have  been 
hdd  to  be  In  the  nature  of  special  damage, 
and  must  be  specially  averred  In  order  to  ad- 
mit of  their  recovery.  Prescott  v.  Orady, 
91  CaL  618,  27  Pac.  766. 

In  the  case  of  Brooks  t.  Forelngtoii,  117 
CaL  219,  48  Pac.  1073,  action  was  brou^t  to 
foreclose  a  mortgage.  The  defendant  de- 
faulted. The  mortgage  provided  that  in  the 
event  of  foreclosure  the  mortgagee  might  re- 


9For  other  eum  see  urn*  topic  uid  KET-NUUBER  In  all  Ker-Numbered  Diseatt  and  tndezos 
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tain  from  tbe  proceeds  of  the  sale  costs  and 
charges  of  salt,  "including  counsel  fees." 
The  prayer  of  the  complaint  asked  for  princi- 
pal and  interest  "and  for  costs  of  suit,"  and 
prayed  for  gaieral  relief,  but  did  not  in  terms 
ask  an  award  of  counsel  fees.  The  trial 
court  made  plaintiff  an  allowance  for  counsel 
fees.  In  deciding,  on  appeal,  whether  such 
allowance  was  proper  the  court  said: 

"Connsel  fees  are  not  costs  or  disbursements 
in  the  action  allowed  by  the  statnte  to  the 
prevailinK  party.  Code  Civ.  Proc.  |  1021.  Nor, 
when  provided  for  by  the  terms  of  the  contract, 
is  snch  charge  deemed  a  part  of  the  costs,  or 
recoTerable  as  such,  but  is  ia  the  nature  of  'a 
speciai  damage  expressly  authorized  by  the 
contract  to  be  recovered  in  addition  to  the 
general  damages;'  and  must  be  expressly  aver- 
red, with  the  right  in  defendant  to  defend  spe- 
daUy  against  its  aUowanee," 

Irrespective  of  the  evidence  adduced,  there- 
fore. It  is  our  opinion  that  counsel  fees  were 
not  properly  allowable  as  costs. 

But  even  if  we  concede  that  such  fees 
might  be  allowed  "as  costs,"  It  appears  af- 
flrmatively  that  tbe  defendant  executors  had 
neither  paid  nor  become  obligated  to  pay  any 
attorney's  fee.  On  the  hearing  of  appellant's 
motion  to  tax  costs  Edward  J.  Prlngle,  one  of 
the  executors,  testified  that  after  the  com- 
mencement of  the  action  the  attorney  for  oth- 
er defendants  requested  that  he  be  allowed 
to  defend  tbe  action  In  tbe  name  of  the  ex- 
ecutors ;  that  Pringle  told  him  that  he  would 
consent  to  such  proceeding  "only  upon  the  ex- 
press understanding  and  agreement  ttiat  his 
■o  acting  would  be  without  any  expense  or 
liability  on  the  part  of  the  estate  or  tbe  ex- 
ecntors,  either  in  their  official  or  Individual 
capacities."    This  was  not  denied. 

[3]  Tbe  object  of  a  provision  for  attorney's 
fees  In  a  contract  is  to  reimburse  a  party  for 
snms  be  pays,  or  becomes  liable  to  pay,  as 
attorney's  fees.  As  was  said  In  Bank  of 
Woodland  v.  Treadwell,  BB  CaL  879,  the  allow- 
ance of  attorney's  fees  Is  not  to  afford  an 
opportunity,  under  cover  of  the  name,  for  a 
BpecnUttlon  on  tbe  part  of  the  creditor,  but  Is 
to  reimburse  him  in  a  proper  amount  for  a 
nun  which  be  pays  or  becomes  liable  to  pay, 
or  to  relieve  blm  from  ttie  burden  of  paying 
oounael  fees. 

[4J  Accordingly,  tbat  portl«m  of  tbe  Judg- 
ment appealed  from,  in  so  far  as  it  rdates  to 
ooonad  fees,  should  be  modified,  and  since 
tbe  respondents  other  ttian  the  executors 
waived  their  costs  through  failure  to  file 
memoranda  of  costs,  such  portion -should  be 
modified  so  as  to  provide  tbat  Judgment  be 
given  in  favor  of  defendants  and  against  tbe 
plaintiff  and  that  said  defendants,  Edward 
3.  Pringle  and  Sydney  J.  Pringle,  as  executors 
of  tbe  last  will  and  testament  of  William  B. 
Pringle,  deceased,  have  their  costs  taxed  at 
98.    As  so  modified  let  tbe  Judgment  stand. 


Tbe  cause  Is  remanded,  with  directions  to 
tbe  trial  court  to  modify  its  judgment  accord- 
ingly, api>ellant  to  have  its  costs  on  appeaL 

We  oomcor:    WASTE,  P.  J. ;  KICHARDS,  X 


Ex  parte  AZHOCAR. 


(49  Cal.  App.  3S2) 

(Or.  740.) 


(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    Sept.  22,  IWiO.) 

Habeas  eorpas  «s»27— Minor  Illegally  adjudgsd 
ward  of  oonrt  will  be  dlssiiarged.  - 
Where  an  order  adjudging  a  minor  to  be  a 
ward  of  the  jnveniie  court  was  based  npon  a 
petition  filed  in  such  court  insv£Bcient  to  con- 
fer Jurisdiction,  she  will  be  discharged  in  a 
habeas  corpus  proceeding. 

In  the  matter  of  the  application  of  Bstber 
Oalvan  Axhocar  for  a  writ  of  habeas  corpus, 
prayed  to  be  directed  to  the  Juvenile  court 
of  Los  Angeles  County  tp  secure  rdease  from 
detention.    Petitioner  discharged. 

'  O.  J.  Novotny,  of  San  Diegov  for  petitioner. 
H.  S.  Utley,  Dist  Atty.,  and  J.  D.  Malcolm, 
Deputy  Dlat  Atty.,  both  of  San  Diego,  ft>r 
respondent. 

PER  CURIAM.  It  appears  frAm  tbe  pe- 
tition for  tbe  writ,  as  well  as  from  the  re- 
turn thereto,  that  tbe  ibinor,  ESstber  Oalvan 
Azbocar,  is  illegally  restrained  of  her  liberty. 
The  petition  filed  In  the  Juvenile  court,  upon 
which  the  order  adjudging  tbe  minor  to  I>e 
a  ward  of  tbat  court  was  based,  was  Insuffi- 
cient to  confer  Jurisdiction. 

It  is  ordered,  therefore,  that  the  minor  be 
discharged. 


LYNCH  V. 


(«  Cal.  App.  tern 
HOLBROOK  et  al.    <Clv.  3503.) 


(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Sept.  28,  1020.) 

1.  Attoraey  and  dlent  «=»  104— Knowledge  of 
attorney  derived  from  other  transaotloas  not 
Impntsd  to  oiient. 

Where  the  same  attorney  represented  the 
payee  of  a  promissory  note  in  tbe  transaction 
in  which  the  note  was  given,  and  at  the  same 
time  represented  a  subsequent  transferee  of 
the  note  in  a  matter  unconnected  with  tket  for- 
mer transactiun,  the  attorney's  knowledge  of 
defects  in  the  note  is  not  imputed  to  the  sub- 
sequent transferee. 

2.  Witnassss  «b»383— Statsmest  witnsss  ha4 
■ever  had  posssssioa  of  Bote  beld  Immatsrial, 
aa4  act  subjsot  to  Impeaehmsnt. 

In  an  action  by  the  indorsee  of  a  note 
against  the  makers,  who  denied  bona  fide  pur- 
chase by  plaintiif,  and  alleged  fraud  as  a  de- 
fense, testimony  by  one  who  wss  attorney  for 
the  original  payee  and  the  indorsee  that  wit- 


sVoTotbar 


■M  Hma  topic  and  KBT-NUlf  BBB  ia  all  Kajr-Nunberad  Disots  and  Ind«ka 


Digitized  by 


Google 


506 


193  PACIFIC  BEPORTBR 


(CaL 


ness  had  never  had  poaseasion  of  the  note  Is 
Immaterial,  bo  that  statements  by  him,  show 
ing  that  he  had  possession  of  the  note  aabse- 
quent  to  the  time  plalntift  claimed  delivery  to 
him  waa  not  admissible  to  impeach  the  teati' 
mony. 

3.  Bills   aod  notes  «s>497(i)   —  Evldeaee  of 
fraud  inadmissible,  before  proof  that  plain- 
tiff Indorsee  was  not  bona  fide  purchaser. 
In  an  action  by  an  indorsee  of  a  promis- 
sory note  againat  the  makers,  evidence  that  the 
note  was  procured  from  the  makers  by  frand 
is    not    admissible,    before    the    makers    have 
proved  that  the  indorsee  was  not  a  bona  fide 
purchaser  for  valne  before  maturity. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsoo;  J.  W.  Mabon, 
Judge. 

Action  by  Thomas  B.  Lynch  against  C.  U. 
Holbrook  and  others  to  recover  on  a  promis- 
sory note.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Alfred  J.  Harwood,  of  San  Francisco,  for 
appellants. 

Charles  L.  McBnern^,  of  San  Frandsco, 
for  respondent. 

BICHABDS,  J.  This  was  an  action 
brought  to'  recover  upon  a  promissory  note 
for  the  sum  of  $1,600,  signed  by  the  defend- 
ants and  payable  to  one  J.  B.  Oraves  or  or- 
der one  month  after  date,  and  transferred  by 
said  Graves  to  plaintiff  before  maturity. 

The  defendants  in  their  answer  denied  that 
the  note  had  ever  been  delivered  to  said 
Graves,  alleged  that  the  same  had  been  trans- 
ferred to  the  plaintiff  after  matiulty,  and 
had  been  taken  by  him  from  Graves  with 
notice  of  the  fact  that  It  was  without  consid- 
eration, and  further  alleged  that  said  note 
had  been  obtained  by  said  Graves  through 
certain  fraudulent  representations  which 
would  have  entitled  said  defendants  to  avoid 
said  note  in  the  hands  of  any  but  a  bona  fide 
transferee  for  value  before  maturity  and 
without  notice. 

When  the  cause  came  on  for  trial  the  trial 
court  refused  to  permit  defendants  to  make 
proof  of  their  said  defense  of  fraudulent 
misrepresentations  in  avoidance  of  said  note 
until  they  had  presented  evidence  to  show 
that  the  plaintiff  was  not  a  bona  fide  piu:- 
chaser  of  said  note  for  valne  and  before  ma- 
turity. In  an  attempt  to  make  this  showing 
the  defendants  offered  evidence  of  the  fact 
that  Mr.  C.  L.  McEnerney,  who  was  the  at- 
torney of  record  for  the  plaintiff  in  the  case 
at  bar,  liad  also  been  acting  as  the  plaintiff's 
attorney  in  other  matters  at  the  time  of  the 
transaction  between  the  defendants  and  said 
Oraves  through  which  said  note  had  been 
given,  and  that  said  C.  L.  McEnerney  was 
also  at  said  time  attorney  for  said  Graves  in 
connection  with  said  transaction;  the  claim 
of  the  defendants  being  at  the  time  of  the 


offer  of  such  evidence  that  whatever  knowl- 
edge said  McEnerney  had  become  possessed 
of  by  virtue  of  the  fact  that  he  was  the  at- 
torney for  Oraves  In  said  transaction  was  to 
be  imputed  to  the  plaintiff  tor  whom  said 
McEnerney  was  at  the  same  time  the  attor- 
ney in  other  matters  unconnected  with  said 
transaction.  The  trial  court  refused  to  con- 
cur  In  this  contention,  and  also  refused  to 
admit  in  evidence  a  letter  written  by  said 
McEnerney  to  one  of  the  defendants  shortly 
after  the  time  of  the  transaction  between  the 
defendants  and  said  Graves,  by  the  contents 
of  wliich  they  claim  the  plaintiff  would  be 
bound,  and  by  which  they  also  claimed  they 
would  be  able  to  contradict  certain  testimony 
which  McEnerney  had  given  as  to  the  date 
and  fact  of  the  delivery  of  said  note  to  plain- 
tiff. The  court  refused  to  admit  such  letter 
for  that  purpose,  and  also  refused  to  permit 
the  defendants  to  Inquire  of  a  witness  named 
McGuire  as  to  certain  statements  which  Mc- 
Enerney was  claimed  to  have  made  to  him 
as  to  the  time  of  the  delivery  of  the  note  in 
question  to  the  transferee.  These  various 
rulings  the  defendants  have  assigned  as  er- 
ror upon  this  appeal. 

[1]  In  their  final  brief  upon  appeal  the  ap- 
pellants withdraw  their  contention  that  the 
plaintiff,  as  the  transferee  of  the  note  in 
question,  was  chargeable  with  whatever 
knowledge  his  attorney,  Mr.  McEnerney,  in 
other  matters  had  become  possessed  of  while 
acting  as  the  attorney  for  Graves  in  the 
transaction  in  the  course  of  which  said  note 
had  been  given.  They  still  insist,  however, 
upon  the  four  other  grounds  which  are  spec- 
ified in  their  closing  brief.  The  first  of  these 
is  that  the  court  erred  in  its  refusal  to  admit 
in  evidence  the  aforesaid  letter,  written  by 
McEnerney  to  one  of  the  defendants  shortly 
after  the  transaction  in  question,  wherein 
be  stated  that  he  had  been  in  possession  of 
said  note  at  a  date  after  that  which  the 
plaintiff  had  testified  as  the  date  when  the 
note  had  been  delivered  to  him.  It  Is  clear 
that  the  defendants  were  not  entitled  to  the 
admission  of  said  letter  for  any  such  pur- 
pose, since  nothing  that  McEnerney.  while 
acting  as  Graves'  attorney,  might  liave  writ- 
ten or  said  as  to  bis  own  possession  of  said 
note  could  have  been  binding  upon  the  plain- 
tiff, or  serve  to  contradict  his  own  sworn 
statement  as  to  the  time  of  the  delivery  of 
the  note  to  him. 

[2]  The  appellants,  however,  make  the  fur- 
ther contention  in  respect  to  the  admissibili- 
ty of  said  letter  that  it  would  have  served  to 
contradict  certain  testimony  which  said  Mc- 
Enerney had  given  as  a  witness  In  the  case, 
to  the  effect  that  he  had  never  been  in  posses- 
sion of  said  note.  Tills  contentlcm  may  ba 
well  founded;  but  the  contradiction  of  Mc- 
Enerney's  testimony  In  that  regard  was  qnite 
an  immaterial  matter,  since  said  testimony 
of  McEnerney  was  purely  negative  as  to  his 


»For  other  oaaw  see  same  topic  sud  KBT-NUMBEB  In  all  K*r-Nuiab«raa  DlcasU  ud  taiaxn 


Digitized  by 


Google 


QO.) 


HUHD  t.  CITT  &  00T7NTT  OF  SAN  FRANdSOO 

an  p.) 


607 


pOBsesalon  of  the  note  at  any  time,  and  his 
letter,  tending  to  contradict  sucb  statement, 
would  only  amount  at  beet  to  his  impeach- 
ment In  that  regard,  but  wonid  not  otherwise 
tend  to  show  that  the  plaintiff's  testimony  as 
to  the  time  of  the  delivery  of  the  note  to 
himself  was  not  true.  The  plaintiff,  on  the 
other  hand,  had  afflrmatlTely  shown  himself 
to  have  been  possessed  of  said  note  at  the 
time  to  which  the  testimony  and  also  the  let- 
ter of  McEnemey  were  referable,  and  this 
testimony  stands  without  contradiction  In 
the  record.  The  case,  therefore,  will  not  be 
reversed  upon  the  ground  that  there  was  er- 
ror committed  by  the  trial  court  in  the  ex(dn- 
slon  of  said  letter. 

The  same  reasoning  and  conclnsi<m  apply 
to  the  statements  of  McEnerney,  which  the 
defendants  sought  to  show  had  been  made  to 
McOuire  regarding  the  former's  possession  of 
the  note. 

[S]  The  next  three  contentions  of  the  ap- 
pellants refer  to  rulings  of  the  trial  court  in 
the  rejection  of  evidence  tending  to  show 
that  said  note  was  without  consideration, 
and  was  obtained  by  Graves  through  fraud ; 
but,  since  the  defendants  had  failed  to  pro- 
duce any  evidence  sufficiently  tending  to 
show  that  the  plaintiff  was  not  the  bona  flde 
transferee  of  said  note  before  maturity,  for 
value  and  without  notice  of  the  alleged  equi- 
ties of  the  defendants,  such  offered  testimony 
was  clearly  inadmissible,  and  hence  the  court 
was  not  in  error  in  the  exclusion  of  the  same. 

This  disposes  of  the  several  contentions 
upon  which  the  appellants  have  finally  relied 
for  a  reversal  of  the  cause. 

Judgment  affirmed. 

We  concur:  WASTE,  P.  J.;  BBA8LX, 
Judge  pro  tern. 


<49  Cal.  App.  8tl) 

HURD  V.  CITY  AND  COUNTY  OF  SAN 
FRANCISCO.     (Civ.  35i2.) 

(District  (Tonrt  of  Appeal,  First  District,  Di- 
Tision  1,  California.  Sept  24,  1920.  Hear- 
ing Denied  by  Supreme  Court  Nov.  22, 1920.) 


of 


Appeal  and  error  «=s>l052(S),    1068(4)  — 
stmetlon  and  evidenoe  harmless  l»  vlaw 
verdlet. 
Admission  of  evidence,  in  an  action  by  an 

administratrix  for  the  benefit  of  herself  and 
minor  children  for  death  of  her  husband,  of  ac- 
ceptance of  pension  by  plaintiff  from  defendant, 
and  an  instruction  that  on  acconnt  thereof  re- 
covery must  be  limited  to  damages  suffered  by 
the  children,  if  error,  was  harmless;  there 
baving  been,  under  other  proper  Instructlona 
and  the  evidence,  a  general  verdict  for  defend- 


Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Bernard  J.  Flood, 
Jndge. 


Action  by  Beatrice  Hurd,  as  administratrix 
of  John  B.  Hurd,  deceased,  against  the  City 
and  County  of  San  It^randsco.  Judgment  for 
defendant,  and  plaintiff  api)eals.    Affirmed. 

Harry  I.  Stafford  and  W.  F.  Stafford,  both 
of  San  Francisco,  for  appellant 

George  Lull,  City  Atty.,  and  R.  T.  Ains- 
worth  and  Chas.  8.  Peery,  Asst  City  Attys., 
all  of  San  Francisco,  for  respondent 

KINSEIiL,  Judge  pro  tern.  Action  by  ad- 
ministratrix to  recover  damages  for  death  of 
her  intestate  alleged  to  have  been  caused  by 
the  negligence  of  defendant 

Cause  was  tried  before  a  Jury  and  a  gen- 
eral verdict  was  roidered  in  favor  ot  the 
defendant 

It  appears  that  John  B.  Hurd  <mi  January 
27,  1918,  was  a  police  officer  In  the  city  and 
county  of  San  Francisco,  and  while  be  was 
on  duty  on  that  day  he  was  crushed  between 
two  cars  of  the  Geary  street  line  (^>erated  by 
the  municipality,  an  died  the  following  day. 
He  left  surviving  his  widow,  Beatrice  Hurd, 
and  two  minor  children.  The  widow  was 
appointed  administratrix  and  sues  in  that 
capacity  under  section  377  of  the  Code  of 
Civil  Procedure. 

Over  the  objection  of  plaintiff,  defendant 
Introduced  evidence  to  the  effect  that  the 
injury  which  resulted  in  John  B.  Hurd's 
death  befell  him  while  he  was  engaged  in  the 
performance  of  his  duty  as  a  police  (^cer; 
that  after  his  death,  pursuant  to  application 
by  his  widow,  the  board  of  police  relief  and 
pension  fund  commissioners  of  San  Francisco, 
on  April  1,  1918,  ordered  paid  to  the  widow 
a  monthly  compensation  of  $61  per  month  for 
the  benefit  of  herself  and  the  minor  children 
of  decedent  which  amount  she  rec^ved  and 
accepted  every  month  after  such  date. 

It  was  the  contention  of  respondent  that  by 
reason  of  such  facts  plaintlfl  was  barred 
from  maintaining  the  action. 

The  court  instructed  the  Jury,  among  other 
things,  as  follows: 

"In  such  an  action  plaintiff  sues  in  her  rep- 
resentative capacity  for  the  i>enefit  of  all  the 
heirs  at  law  of  said  deceased,  and  there  can 
be  but  one  recovery,  if  any,  of  a  total  sum  for 
the  one  death,  and  the  recovery,  if  any,  is  for 
the  benefit  of  all  persoos  Interested  as  heirs 
of  the  deceased.  In  such  an  action  the  Jury 
may,  if  they  find  for  the  plaintiff,  award  such 
damages  as  under  all  the  circumstances  may 
be  Just;  but  in  arriving  at  what  is  just  under 
all  the  drcnmstances,  the  jury  must  take  into 
consideration  the  fact,  which  appears  in  this 
case,  that  the  plaintiff  as  widow  of  said  de- 
ceased, has  already  accepted  a  certain  pension 
in  compensation  for  her  share  of  the  damage 
sustained  by  the  death  of  said  deceased,  and 
any  recovery  herein,  if  you  find  for  the  plain- 
tiff, must  be  for  damages  other  than  those 
to  said  plaintiff  as  such  widow." 
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The  court  also  gave  flie  following  Instrac- 
tlon: 

"Tou  are  therefore  Instructed  that  hy  ae- 
ceptinK  the  benefit  of  said  penrion  laid  plain- 
tiff as  an  individaal  has  waived  any  further  or 
other  claims  for  compensation  against  said 
city  and  county  which  might  otherwise  exist 
in  her  behalf  by  reason  of  the  Injuriea  re- 
ceived by  said  deceased  John  B.  Hurd  or  by 
reaion  of  the  death  of  John  B.  Hurd,  result- 
ing therefrom." 

And  farther  Instructed  the  Jury  that  in 
fixing  damages  to  which  plaintiff,  as  admin- 
istratrix, might  be  entitled,  "  *  •  ♦  you 
are  limited  to  the  damages  snfCered  by  the 
children  of  said  deceased,  and  you  can  mako 
no  allowance  for  the  Indivldaal  benefit  of 
said  plaintiff  as  widow."  • 

These  Instmctlons,  as  well  as  others  which 
it  iB  not  necessary  to  quote,  are  assigned  by 
appellant  as  prejudicial  error.  Bach  of  the 
instmctlons  complained  of,  however,  bean 
solely  upcn  the  amount  of  damages  sustained. 
If  they  be  erroneous,  they  could  prejudice  the 
plaintKTs  case  only  in  the  event  that  the 
jury  found  in  favor  of  the  plaintiff  <mi  the 
main  Issue  of  negligence. 

The  jury  having  heard  the  evidence,  and 
under  other  proper  instructions  having  found 
a  general  verdict  in  favor  of  the  defendant, 
it  necessarily  follows  that  the  instructions 
complained  of,  even  If  erroneous,  do  not 
constitute  reversible  error.  Wllhehn  ▼. 
Donegon,  143  Oal.  50,  76  Pac.  713;  Cook  ▼. 
Los  Angeles  By.  Corporation,  169  CaU  115, 
145  Pac.  1013. 

Upon  the  same  theory  appellant  was  not 
injured  through  the  overruling  of  her  ob- 
jection to  the  introduction  of  evidence  as  to 
her  acceptance  of  a  pension  from  the  board  of 
relief  and  pension  fund  commissioners. 

The  other  points  urged  by  appellant  are 
wltbont  merit.  The  evidence  is  in  our  opin- 
ion amply  sufficient  to  support  the  verdict. 

Judgment  affirmed. 

We  concur:  WASTE,  P.  J.;  BICHABDS,  J. 


(49  Cal.  App.  SOB) 

NAVE  V.  TAUGHER.    (CIV.  3389.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  Sept  17,  1920.  Hear- 
hig  Denied  by  Supreme  Court  Nov.  15,  1920.) 

I.  New  trial  ^:»I37— Notloe  of  motion  for  saw 
trial  properly  signed  Iqr  defendant;  who  ap- 
peared for  himself. 
Where    defendant,    an    attorney,    appeared 
for  himself  at  all  times  in  the  action,  filing  the 
pleadings  and  other  papers,  the  fact  that  at 
the  opening  session  of  the  trial  he  requested 
that  the   record  show  he   had   associated  an- 
other  attorney   with   himself   did    not   render 
It  necessary  that  notice  of  intention  to  move 


for  a  new  trial  he  signed  by  defendant's  as- 
sociate; there  being  nothing  to  indicate  that 
defendant  had  surrendered  control  of  tiie  Uti- 
gation. 

2.  Appeal  and  error  <S=9345( I)— Appellant  has 
SO  days  after  determination  of  motion  for 
■ew  trial  to  appeal. 

Where  the  proceedings  for  a  motion  for 
new  trial  were  initiated  by  proper  notice,  the 
time  for  appeal  from  the  judgment  did  not,  un- 
der Code  Civ.  Proc.  f  938,  expire  until  SO  days 
after  entry  in  the  trial  court  of  the  order 
determining    motion. 

3.  Attorney  and  ollent  «=3 1 65— Complaint  field 
to  state  cause  of  aotlon  for  reasonable  value 
of  services. 

A  complaint  alleging  that  plaintiff's  in- 
testate rendered  legal  services  for  defendant 
under  an  agreement  that  defendant  shonld 
fix  and  determine  the  reasonable  value  of  the 
services,  that  defendant  fixed  the  value  at  the 
sum  of  $200,  and  that  snch  sam  was  not  the 
reasonable  value,  but  that  the  reasonable  value 
vras  $4,500,  states  a  cause  of  action  under 
Civ.  Code,  i  1611. 

4.  Plaading  «b>53(2)  —  Joinder  of  oount  on 
quantum  meruit  witli  a  count  asserting  de- 
fendant failed  to  ilx  raasoaaMs  value  not  Im- 
proper. 

In  an  action  for  legal  services,  it  was  not 
improper  to  join  one  count  on  the  quantum 
meruit  with  another  count  asserting  that  de- 
fendant was  to  fix  and  determine  the  value  of 
such  services,  and  that  be  fixed  sin  unreasona- 
bly small  sum. 

5.  Attorney  and  ollent  «=9|44— When  party 
it  to  fix  and  determine  value  of  services,  he 
mutt  fix  reasonable  value. 

When  a  contract  for  legal  services  did  not 
determine  the  amount  of  compensation,  but 
left  it  to  the  determination  of  the  defendant, 
defendant  must,  under  Civ.  Code,  |  1611,  fix 
a  reasonable  value  on  the  services,  and,  where 
he  does  not,  the  reasonable  value  may  be  re- 
covered. 

6.  Attorney  and  dlent  <8=>I67(2)— When  de- 
fendant was  to  fix  value  of  services,  mat- 
ter should  be  submitted  to  s  Jury  In  oass  of 
difference. 

Where  a  contract  for  legal  services  did  not 
determine  the  compensation,  but  left  the  mat- 
ter to  defendant,  there  is  an  implied  agreement 
that  in  case  of  difference  of  opinion  In  regard 
to  the  proper  amount  of  remuneration  the  mat- 
ter should  be  submitted  to  a  Jury. 

7.  Attorney  and  ollent  $=»t67(2)— OnestlOBS 
of  disputed  fact  for  Jury. 

In  an  action  for  the  value  of  legal  serv- 
ices, where  the  question  whether  the  attorney 
rendering  them  bad  agreed  to  accept  a  fixed 
sum  was  disputed,  it  was  for  the  Jury. 

8.  Attorney  and  client  «=>I44 — Value  of  serv- 
ices must  be  determined,  at  least  on  nqnest. 

When  a  contract  allowed  defendant  to 
fix  the  value  of  legal  services,  he  is  bound  to 
exercise  Ids  right  at  the  completion  of  services, 
or  at  least  when  called  on  to  do  so,  and,  Iiav- 
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bic  failed,  the  ettoraer  mar  reeorer  tbe  rem- 

•onable  value  of  his  serrices. 

9.  Attorney  and  elleat  «=9l67(2)— anestlon  of 
defendant's  good  faith  In  llxing  value  of  legal 
•ervloes  for  Jgry. 
Where  defendant,  an  attorney,  engaged  an- 
other attorney  to  render  legal  services  under 
an  agreement  that  he  should  fix  the  value,  the 
fact  that  the   nttomer  employed,  in   a  letter 
to  defendant,  stated  that  he  did  not  question 
defendant's  good  faith  in  fixing  the  value  of 
the   services,   is   not   conclusive   in   an   action 
for  the  reasonable  value,  so  as  to  restrict  re- 
covery  to  tbe  amount  fixed,   and  the  matter 
should  be  submitted  to  the  Jury. 

Appeal  from  Superior  Conrt,  City  and 
Connty  of  San  Francisco;  Daniel  C.  Deaay, 
Judge. 

Action  by  George  M.  Nave,  as  administra- 
tor of  the  estate  of  Jacob  M.  Blake,  de- 
ceased, against  J.  L.  TBogher.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

J.  L.  Tangber,  of  San  Francisco,  for  ap- 
pellanL 

Douglas  A.  Nye  and  Vincent  Snrr,  both  of 
Can  Francisco,  for  respoadent 

WASTE,  P.  J.  Tbe  plalntur  bnni^t  tbls 
action  to  recover  the  sum  of  $4,500,  alleged 
to  be  dne  as  the  reasonable  value  of  legal 
services  rendered  by  plalntifTs  Intestate  to 
the  defendant,  who  la  also  an  attorney  at 
law,  in  connection  with  an  action  pending 
m  the  United  SUtes  District  Court  The 
defendant  admitted  that  tbe  services  were 
worth  the  sum  of  $200,  and  offered  to  pay 
that  amotmt.  The  offer  was  declined,  and 
Uie  Jury  rendered  a  verdict  In  irialntlfTs 
favor  for  the  sum  of  $%0.  From  the  Judg- 
ment entered  for  that  amount  tbe  defend- 
ant has  appealed,  after  motion  for  a  new 
trial  made  and  denied.  He  is  apparently 
xtot  seeking  a  review  of  the  ruling  on  motion 
for  a  new  trial,  but  confines  himself  to  an 
attack  upon  the  Judgment.  We  are  guided 
to  that  conclusion  by  the  opening  brief.  It 
becomes  necessary,  however,  to  examine  In- 
to the  proceedings  looking  to  a  new  trial, 
tn  order  that  we  may  dispose  of  certain 
preliminary  objections  made  by  respondent 
to  a  consideration  of  tbe  appeal. 

[1,  2]  Bespondent  contends  that  the  notice 
of  intention  to  move  for  a  new  trial  and  the 
notice  of  appeal  are  not  the  notices  required 
by  law.  His  point  is  that  each  is  signed  only 
Yty  the  defendant  personally,  and  by  no  other 
cotmsel.  There  Is  nothing  in  tbe  contention. 
Mr.  Taugher,  an  attorney  at  law,  appeared 
for  himself  at  all  times  In  the  action,  slgn- 
iDi;  the  pleadings  and  other  papers  as  de- 
fendant. At  the  opening  session  of  the  trial 
be  asked  that  tbe  record  show  that  he  had 
«ssociated  Mr.  Frank  D.  McClure  with  him- 
self "in  the  trial  of  this  case."    No  formal 


substitution  of  attorneys  was  asked  for,  or 
Made,  and  tliere  Is  nothing  to  indicate  that 
Mr.  Taugher  surrendered  the  control  of  tbe 
litigation  to  Mr.  Mcdure,  or  withdrew  from 
Its  active  direction.  He  was  therefore  tbe 
only  attorney  authorised  to  sign  a  notice  of 
motion  for  a  new  trial,  or  a  notice  of  appeal. 
McMahon  ▼.  Thomas,  114  Cal.  588,  591,  46 
Pac.  732;  Beardsley  v.  Frame,  73  Cal.  634, 
15  Pac.  310;  Whittle  v.  Benner,  55  Cal.  395; 
Prescott  T.  Salthouse,  63  Cal.  221.  As  tbe 
proceedings  on  motion  for  a  new  trial  were 
Initiated  by  a  proper  notice,  the  time  for  ap- 
peal from  tbe  Judgment  did  hot  expire  until 
30  days  after  entry  In  tbe  trial  court  of  the 
order  determining  such  motion.  Code  Glv. 
Proc.  i  039. 

[3,  4]  The  respondent  stated  his  cause  of 
action  in  two  counts.  The  first  Is  on  gtiaur 
turn  meruit  for  the  reasonable  value  of  the 
services  rendered.  In  tbe  second,  he  alleged 
that  the  services  were  rendered  to  the  de- 
fendant under  a  contract  whereby  plaintiff's 
intestate  agreed  that  the  defendant  should 
fix  and  determine  the  value  of  the  servloes; 
that  defendant  fixed  the  value  thereof  at  the 
sum  of  $200;  that  said  sum  Is  not  the  rea- 
sonable value  thereof,  but  that  the  reasm- 
able  value  thereof  Is  $4,500.  An  allegation 
of  nonpayment  followed.  The  second  count, 
therefore,  stated  a  cause  of  action  under 
section  1611  of  the  Civil  Code.  The  com- 
plaint was  not  rendered  objectionable  because 
the  cause  of  action  was  stated  in  these  two 
counts.  Estrrila  Vineyard  Co.  v.  Butler,  12B 
Cal.  232, 234, 57  Pac.  980;  Cowan  ▼.  Abbott,  92 
Cal.  100,  101,  28  Pac.-  218. 

As  before  stated,  tbls  is  an  action  by  the 
administrator  of  the  estate  of  Jacob  M. 
Blake,  deceased,  to  recover  the  amount  of  an 
attorney  tee  alleged  to  be  due  from  the  de- 
fendant In  1916  the  defendant  brought  suit  in 
the  United  States  District  Court  against  the 
Moore  Filter  Company  for  the  value  of  legal 
services  rendered  to  that  company  by  him- 
self. When  the  case  came  on  for  trial  be- 
fore the  court,  sitting  with  a  Jury,  Taugher, 
intending  to  be  a  witness  in  his  own  behalf, 
engaged  the  decedent,  Blake,  to  assist  him. 
The  trial  lasted  4%  days,  and  Mr.  Blake 
conducted  t^e  case,  according  to  the  testi- 
mony of  Hon.  William  O.  Van  Fleet,  the 
Judge  before  whom  it  was  tried,  in  an  able 
manner  and  to  a  successful  conclusion.  He 
was  an  attorney  of  standing  and  ability, 
earning  large  fees,  and  experts  fixed  the 
value  of  the  services  rendered  to  the  defend- 
ant from  $2,600  to  $5,000.  The  Jury  rend«-ed 
a  verdict  In  Mr.  Taugber's  favor  In  the  sum 
of  $18,358,  tbe  full  amount  sued  for.  Tbe 
Judgment  was  subsequently  paid  in  full,  with 
Interest  and  costs.  Taugher  has  never  paid 
for  the  work  done  by  Blake ;  hence  this  suit 

The  defendant  resisted  this  action  In  the 
lower  court,  and  seeks  a  reversal  of  the  Judff- 
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ment  In  favor  of  Blake'e  administrator,  upon 
tl)e  ground  that  the  services  were  rendered 
by  Blake  under  an  express  contract  that  he 
was  to  be  paid  for  his  services  a  sum  not 
exceeding  $50  a  day  for  each  day  he  was 
actually  engaged  In  court,  the  amount  to  be 
determined  upon,  and  fixed  by  Taugber ;  that 
the  trial  occupied  4%  days.  Including  one 
day  of  effort  on  the  part  of  Taugber  In  argu- 
ing a  preliminary  matter;  that  at  the  most 
the  fee  could  only  have  been  the  sum  of  $226, 
hence  he  had  fixed  It  at  $200,  which  should 
be  the  amount  of  the  judgment,  and  which 
he  was  ready  to  pay.  At  the  conclusion  of 
the  testimony  he  moved  the  court  for 
an  Instructed  verdict  to  that  effect,  which  was 
denied.  He  then  requested  the  court  to  In- 
clude an  Instmctlon  to  the  same  effect  In 
its  general  charge,  which  was  also  refused. 

B^om  certain  correspondence  passing  be- 
tween Blake  and  Taugber,  and  from  the  lat- 
ter's  testimony,  it  clearly  appears  that  at  the 
outset  of  the  employment  Blake  left  the  ques- 
tion of  the  amount  he  should  receive  for  his 
services  entirely  to  Taugber.  The  latter  also 
testified  that  the  agreement  limited  the  ccnn- 
pensation  to  a  sum  not  to  exceed  $60  per  day. 
Appellant  contends,  therefore,  that  the  court 
should  not  have  submitted  the  case  to  the 
Jiiry  without  instructing  It  that  It  could  not 
render  a  verdict  In  excess  of  $226. 

[5,  6]  There  Is  a  complete  answer  to  this 
contention.  The  agreement  left  the  amount 
of  the  compensation  to  be  fixed  by  the  de- 
fendant. When  a  contract  does  not  deter- 
mine the  amount  of  the  consideration,  but 
leaves  It  to  the  discretion  of  an  Interested 
party,  the  consideration  must  be  reasonaUe. 
It  was  therefore  Incumbent  upon  the  defend- 
ant to  pay  to  Blake  so  much  money  as  his 
services,  which  were  the  object  of  the  con- 
tract, were  reasonably  worth.  Civ.  Code^  { 
leil;  Security  Trust  St  Savings  Bank  t. 
Clausseu,  187  Paa  142.  Even  without  re- 
course to  the  statute  the  rule  Is  the  same. 
The  person  having  power  to  fix  the  fee  may 
not  act  fraudulently.  Foster  t.  Young,  172 
Cal.  817,  326, 166  Pac.  476.  When  sndi  con- 
tracts have  been  made  they  import  "an  Im- 
plied agreement  by  the  parties  that.  In  case 
of  a  difference  of  opinion  between  them 
with  regard  to  the  proper  amount  of  remu- 
neration, the  question  is  to  be  submitted  to 
a  Jury."  2  Labatt,  Master  and  Servant,  p. 
1298,  par.  438.  Assuming,  therefore,  the  con- 
tract to  have  been  as  testified  to  by  Mr. 
Taugher,  the  question  of  the  reasonableness 
of  the  award  made  by  him  to  plaintiff's  In- 
testate was  a  matter  for  the  Jury  to  deter- 
mine. The  motion  for  an  Instructed  verdict 
was  therefore  properly  denied,  and  the  re- 
quested Instructions  were  correctly  refused. 

[7]  As  a  part  of  his  defense,  the  defend- 
ant attempted  to  establish  a  contract,  which 
placed  a  limitation  of  $60  per  day  on  the 
•moant  of  Blake's  oompeusatioo.   In  the  light 


of  the  evidence.  Including  the  correspondence 
which  passed  between  the  parties  to  the 
agreement,  and  in  view  of  all  the  drcnm- 
stances  of  the  case.  It  was  the  province  of  the 
jury  to  consider  and  determine  the  correct- 
ness of  that  contention.  It  may  have  been 
unwilling  to  accept  the  defendant's  version  of 
the  matter.  The  instructions  given  by  the 
trial  court  amply  covered  both  of  the  tore- 
going  propositions. 

[S]  The  evidence  also  strongly  points  to 
the  fact  that  Taugher  unreasonably  delayed 
the  fixing  of  Blake's  fee.  The  letters  passing 
between  them  so  indicate.  For  six  mcmths 
after  the  services  were  rendered  Blake  was 
constantly  seeking  a  settlement  B'lnally  he 
saw  fit  to  treat  Taugber's  repeated  refusals, 
based  upon  various  excuses,  to  fix  the  fee. 
as  a  repudiation  of  the  contract,  and  elected 
to  proceed  against  him  to  fix  the  amount  of 
the  obligation  upon  quantum  meruit.  Of  this 
he  gave  Taugher  due  and  written  notice. 
Not  until  then  did  the  defendant  fix  the  fee, 
and  be  never  offered  to  pay  the  amount  until 
after  suit  was  brought.  When  a  contract  of 
employment  is  entered  Into,  whereby  the 
employer  la  to  fix  the  compensation  for  the 
services  to  be  rendered,  If  sudi  contract  Is 
enforceable  at  all,  the  employer  must  exercise 
his  right  at  the  completion  of  such  services, 
or  at  least  when  called  upon  to  do  so ;  other- 
wise, the  employee  will  be  entitled  to  recover 
the  reasonable  value  of  his  services.  Toledo, 
A.  A.  &  N.  M.  Ry.  Co.  v.  Lott,  8  Ohio  Dec. 
136,  10  Ohio  Cir.  Ct  R.  249;  84  Am.  Dig. 
(Century  Ed.)  623.  Having  been  employed 
under  an  arrangement  by  whldi  he  was  to 
have  some  compensation,  the  manner  and 
method  of  fixing  which  was  left  to  the  de- 
fendant, and  the  defoidant  not  having  car- 
ried out  his  agreement,  as  he  waa  obligated 
to  do,  Blake  was  entitled  to  proceed  as  he 
did.  Ruttle  T.  Foss,  161  Mich.  132,  147,  148, 
125  N.  W.  790;  Torrey  v.  Shea,  29  OaL  App. 
313,  319,  166  Pac.  820;  Rawle  r.  OUoMre. 
76  lU.  App.  372,  376. 

[I]  Appellant  argues  that  becauae  the  de- 
cedent, Blake,  In  one  of  his  letters  to  blm, 
wrote  that  he  did  not  question  Mr.  Taogher'a 
good  faith  In  the  matter  of  fixing  his  com- 
pensation, he  Is  condosively  absolved  from 
all  Imputation  of  fraud  and  bad  faith  in 
the  transaction,  and  that  the  Jury  should 
have  been  so  Instructed,  and  directed  to  ren- 
der a  verdict  In  plalntUPs  favor  not  exceed- 
ing the  sum  of  $200.  We  think,  under  tb0 
law  as  we  have  found  It,  it  was  proper  for 
the  trial  court  to  sntnuit  the  entire  traneao 
tlon  to  t'  3  Jury.  It  did  so,  under  full  and 
explicit  Instructions  on  the  whole  most  fa- 
vorable to  the  defendant  Foster  v.  Xouns> 
supra. 

The  Judgment  la  affirmed. 

We  concur:   BBASLEX,  Judge  lOO  tern.; 
RICHARDS,  J. 
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(District  Court  o(  Appeal,  First  District,  Divi- 
sion 1,  California.  Sept.  27,  1920.  Behear- 
inir  Denied  Oct.  25, 1920.  Hearing  Denied  by 
Supreme  Conrt  Not.  24,  1920.) 

I.  Indictment  and  Information  «=3liO(42)— In- 
formation for  kldnapphio  following  langnaga 
of  statute  held  suffloioat. 
An   information    for    kidnapping   following 
the  words  of  tlte  statnte  held  to  state  the  time, 
place,  and  circumstances  with  certainty  snffl- 
dent  to  inform  accused  of  the  specific  offense 
charged  and  enable  him  to  anawer  it,  and  hence 
sufficient. 


2.  Kidnapping  4=9 1  —  Infant  or  purpose  need 
not  b«  alleged  or  proved. 
In  a  prosecution  for  kidnapping,  it  is  not 
necessary  to  allege  or  prove  the  intent  or  pur- 
pose with  which  the  kidnapping  was  accom- 
plished. 


PEOPLB  T.  BBtnrO  611 

(in  p.) 

7.  Criminal  law  «s>863(2)— Conrt  shenld  not 
have  laformad  Jury  as  to  pnaishment  earrled 
by  different  verdlots  on  their  raquest. 

Where  the  jury  returned  into  court  and 
asked  the  conrt  whether  all  verdicts  of  guilty 
submitted  carried  a  state  prison  sentence,  the 
court,  after  explaining  that  the  punishment 
was  a  matter  with  which  they  bad  nothing  to 
do,  should  not  have  explained  the  punishment 
that  might  be  imposed  under  each  verdict  and 
the  procedure  that  might  follow  a  conviction. 

8.  Criminal  law  «s>l  172(9)— Explaining  pun- 
ishments carried  by  each  verdict,  though  Im- 
proper, not  prejudicial  error. 

Though  it  was  improper  for  the  conrt  on 
request  of  the  jury  to  explain  the  punishment 
that  might  be  imposed  under  different  verdicts 
and  the  procedure  that  might  follow  a  convic- 
tion, it  was  not  prejudicial  error,  where  there 
was  no  promise  as  to  what  the  conrt  would  or 
would  not  do  in  event  of  a  conviction. 


3.  Criminal  law  «=9ll86(4)— Fallur*  af  lafor- 
matiM  to  allege  that  subject  of  kidnapping 
waa  human  being  not  raverslbia  error. 

Under  Const,  art  6,  |  4%,  prohibiting  re- 
versals except  for  miscarriage  of  justice,  the 
fallare  of  an  information  to  allege  that  the 
aubject  of  the  alleged  kidnapping  was  a  human 
being  was  not  ground  for  reversal,  where  de- 
fendant did  not  demur,  and  the  evidence  ahowed 
that  she  was  a  person. 

4.  Kidnapping  «s>  I— Forcible  oarrylng  away 
anfflelent  though  without  Intent  to  Injur*  and 
under  bellaf  that  it  would  not  b*  objeotien- 
aMe.  ' 

Where  defendant  forcibly  placed  the  com- 
plaining witness  in  an  automobile  and  carried 
her  away,  he  waa  guilty  of  kidnapping,  though 
he  did  so  with  no  intent  of  Injuring  her  or  her 
feelings,  but  solely  for  the  purpose  of  convers- 
ing with  her,  and  under  the  belief,  based  on 
probable  ground  therefor,  that  such  action 
would  not  be  offensive  to  her  or  hurt  her  feel- 
ings. 

5.  Criminal  law  «»l  172(7)— Defendant  not  en- 
titled to  complain  of  Inconslstoncy  In  Instruc- 
Hon,  favorable  te  Mm. 

An  inconsistency  in  an  instmction  on  a 
trial  for  kidnapping  resulting  from  including, 
at  defendant's  request,  the  statement  that  if 
the  carrying  away  waa  withont  intent  to  in- 
jure, and  under  the  belief  that  the  complain- 
ing witness  would  not  be  offended,  there  could 
be  no  conviction,  waa  favorable  to  defendant. 

.6.  Criminal  law  «s»i  134(3)— Whether  defend- 
ant could  be  found  guilty  of  offense  submit- 
ted a  moot  qnestlcn  when  convicted  of  crime 
charged. 
Where  on  a  trial  for  kidnapping  the  conrt 
■ubmitted  a  form  of  verdict  for  false  imprison- 
ment, but  defendant  was  convicted  of  kidnap- 
ping aa  charged,  the  question  whether  he  could 
be  found  guilty  of  false  imprisonment  is  a  moot 
question. 


9.  Crimlaal  law  i8=»ll63(l)— No  preaumptlcn 
of  prejudice  from  error. 

No  presumption  of  prejudice  arises  from 
the  mere  fact  of  error,  and  it  must  afiirma- 
tively  appear  that  defendant  has  been  substan- 
tially injured  by  the  error  complained  of. 

10.  Criminal  law  «3>762( I)— Court's  remark 
as  to  second  trial  being  unnecessary  not  re- 
versible error. 

On  a  trial  for  kidnapping,  the  court's  re- 
mark at  the  conclusion  of  an  explanatory  in- 
struction, given  on  request  of  the  jury  after 
they  had  been  out  for  aome  time,  that  he  did 
not  want  to  try  the  case  again,  and  felt  that  it 
waa  unnecessary  to  do  so,  was  not  ground  for 
reversal,  because  expressing  court's  opinion, 
though  such  explanations  are  bazardons  and 
might  better  be  omitted. 

Ai>peal  from  Superior  Court,  Santa  Clara 
(3ounty;  J.  K.  Welch,  Judge. 

Domenic  Bruno  was  convicted  of  kidnap- 
ping, and  he  appeals.    Affirmed. 

H.  A.  Oabriel,  of  San  Jose,  for  appellant 
XT.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rioi^ 
dan,  Deputy  Atty.  Gen.,  for  tlie  People. 

WASTB,  P.  3.  Defendant  was  convicted  of 
the  crime  of  kidnapping  and  as  punishment 
waa  sentenced  to  imprisonment  in  the  state 
prison.  He  appeals  from  the  judgment,  upon 
the  grrounds:  First,  that  the  information 
does  not  charge  the  oftenae  of  kidnapping, 
as  defined  by  section  207  of  the  Penal  Code; 
second,  that  the  evidence  is  insufficient  to 
support  the  conviction;  and,  tbird,  that  the 
court  misdirected  the  jury  in  matters  of  law. 

The  Information  charges  that — 

"The  said  defendant,  on  or  about  the  27th 
day  of  October,  A.  D.  1919,  at  the  county  and 
state  aforesaid,  did  willfully,  unlawfully,  felo- 
niously and  forcibly,  without  lawful  warrant  or 
authority,  and  against  the  free  will  and  vrith- 
out  the  consent  of  one  Bosie  Snnseri  steal,  take, 
kidnap,  and  carry  said  Bosie  Sunseri  from  a 
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place  In  said  county  near  the  McESnley  Bdiool, 
on  Mclianghlin  avenne  in  the  county  of  Santa 
Clara,  state  of  California  into  another  part  of 
said  county  of  Santa  Clara,  state  of  California, 
to  wit,  the  home  and  dwelUag  of  Tony  Cracolice 
on  White  Road,  all  of  which  is  contrary  to  the 
form,  force,  and  effect  of  the  statute  in  such 
case  made  and  provided,  and  acainst  the  peace 
and  dignity  of  the  people  of  the  atate  of  Cali- 
fornia." 

(1,  2]  The  allegation  of  the  ofTenae  follows 
the  words  of  the  Code  section  defining  it  The 
time,  place,  and  drcumstances  are  stated 
with  that  certainty,  which  informed  the  ac- 
cused of  the  specific  offense  with  which  he 
was  charged  under  the  atatute,  and  'gave  him 
the  necessary  information  to  enable  him  to 
answer  the  charge.  That  was  all  that  was 
required.  People  v.  Ward,  110  OaU  869,  872, 
42  Pac.  894,  and  cases  dted.  It  was  not 
necessary  to  allege  or  prove,  as  contended  for 
by  appellant,  the  intent  and  purpose  with 
which  the  kidnapping  was  accompUahed. 
People  V.  n«*,  89  Oal.  144.  IBO,  26  Pac.  769. 
.  [3]  Appellant's  further  objection  to  the  In- 
formation la  that  It  nowhere  appears  tberdn 
that  "Rosle  Sunseri,"  the  subject  of  the  al- 
leged kidnapping,  is  a  person  or  a  human 
being.  The  omission  to  so  state  Is  merely 
an  error  of  pleading.  It  has  been  held  by 
this  court,  following  the  mandatory  direction 
of  the  Constitution  (section  4%  of  article  6), 
that  the  Judgment  In  such  cases  should  not  be 
reversed,  or  a  new  trial  granted,  "unless 
that  error  of  pleading  has.  in  the  opinion  of 
this  court,  formed  after  an  examination  of 
the  entire  cause.  Including  the  evidence,  re- 
sulted in  a  miscarriage  ot  Justice."  People 
T.  Bonfanti,  181  Pac.  80.  An  examination 
of  the  record  of  this  case,  as  In  the  one  Just 
dted.  Immediately  discloses  that  the  omission 
in  question  did  not  affect  the  trial,  or  the 
rights  of  the  defendant,  in  the  least  The 
defendant  did  not  demvr  to  the  information, 
and  it  appeared  from  the  evidence  (a  fact 
already  well  known  to  the  defendant)  that 
Rosle  Simseri  was  a  person,  a  young  school- 
girl. IS  years  of  age,  to  whom  the  defendant 
pretended  to  be  engaged.  No  miscarriage  of 
justice  resulted  from  the  error  in  the  infor- 
mation. 

The  appellant  does  not  specify  wherein  the 
evidence  was  Insufficient  to  sui^ort  the  charge 
of  kidnapping.  We  will  therefore  not  con- 
sider the  point  any  further  than  to  briefly 
narrate  the  facts.  The  sister  of  the  co^^ 
plaining  witness  is  married  to  the  brother 
of  the  defendant.  The  latta  had  been  or^ 
dered  away  from  the  home  of  the  complain- 
ing witness  by  her  parents,  because  of  bis 
constant  attention  to  her.  On  the  after- 
noon in  question,  as  the  girl  was  going 
home  from  school,  in  the  city  of  San 
Jose,  he  seized  her,  and  forcibly  dragged  her 
into  an  automobile,  which  he  had  hired  for 
the  purpose.    Be  covered  her  head  with  an 


overcoat  and  attempted  to  stlfls  her  screams 
and  outcries  by  putting  the  sleere  in  her 
mouth.  At  that  time  the  defendant  told  the 
complaining  witness  that  he  "wanted  to  mar- 
ry, her,"  or  that  "she  would  have  to  marry 
him."  He  took  a  pistol  from  his  pocket  and 
told  the  girl  be  would  kill  anybody  who  fol- 
lowed them,  at  the  same  time  telling  the 
driver  of  the  automobile  to  drive  on.  A 
number  of  people  witnessed  the  abduction, 
and  some  of  them  told  the  defendant  to  let 
the  girl  alone.  Rosle  succeeded  In  freeing 
herself  sufficiently  to  scream  and  call  to  a 
nnmber  of  people  for  help  as  the  automobile 
sped  along,  and  told  the  defendant  the  police- 
men would  soon  be  after  him.  The  party  did 
not  go  very  far.  When  they  reached  the  home 
of  one  Cracolice,  still  In  Santa  Clara  county, 
after  a  further  demand  or  statement  from  the 
defendant  that  the  complaining  witness  mar- 
ry him,  the  girl  pushed  defendant  out  of  the 
automobile,  got  into  the  front  seat  with  the 
driver  and  was  taken  home  by  him. 

As  against  this  accusation,  the  defendant's 
position  is  that  he  was  engaged  to  marry  the 
complaining  witness,  that  he  had  reason  to 
believe  that  placing  her  in  the  antomoblle 
for  the  sole  purpose  of  talking  to  her,  would 
not  be  objectionable,  or  ofTenslve  to  ber,  and 
that  she  would  make  no  objection  thM«to. 
His  contention  is  that  the  evidence  warrants 
the  assumption  that  he  was  Justified  in  this 
belief,  and  that  but  for  a  misdirection  In  the 
law  of  the  ease  by  the  court,  the  Jury  would 
have  so  concluded. 

[4,  B]  ]fi  this  connection  be  submitted  an 
instruction,  modeled,  he  asserts,  after  one 
given  In  Stripling  v.  State  (Tex.  Civ.  App.) 
80  S.  W.  877.  which  waa  as  follows: 

"If  from  the  evidence  you  believe  that  this 
defendant  took  hold  of  the  prosecuting  witness 
for  the  sole  purpose  of  pUdng  her  in  the  au- 
tomobile for  the  purpose  of  bein^  enabled  to 
converse  with  her.  and  then  i^tuming  her  to 
place  from  which  he  met  her,  but  did  so  with 
no  intention  of  injuring  her  or  her  feelings,  and 
had  probaUe  ground  to  believe,  and  did  believe, 
that  sfuch  placing  her  in  said  automobOe,  if  he 
so  did,  or  driving  her  In  said  automobile,  if 
he  so  did,  would  not  be  objected  to  by  her,  or 
would  not  be  ofFendve  to  ber,  or  hurt  her  feel- 
ings—then he  would  not  be  guilty  of  the  crime 
of  kidnapping  (and  you  will  acguit  him  im  tt«t 
charge.  And  tn  po**inff  vpon  thit  it$ue,  yo» 
toflZ  looli  to  att  of  tke  faett  and  ciromm»t«neei 
f'n  0oidonce,  and  th«  oo>Mi«ct  of  tho  partiet,  hotk 
hefore  and  after  the  oommiitioa  of  the  oOeged 
offenee;  and  if  yon  ham  •  reatonahU  dotiht  of 
the  defendanfe  gitUt,  or  of  hie  intent  to  injure 
the  proteouting  ioitnei*,  yo»  tofll  find  him  not 
guilty  of  thit  dharge.)" 

The  court  struck  out,  and  refused  to  give 
the  portion  italicized,  and  gave  the  instiue- 
tion  with  the  following  in  its  place: 

"But  if  you  should  find  from  the  evidence  and 
drcumstances  in  the  case,  beyond  a  reasonable 
doubt  and  to  a  moral  certainty,  that  this  defend^ 
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ant,  Domenle  Brono,  on  tlie  McLanghlln  road, 
on  or  a|K>nt  October  27,  1919,  laid  handa  on 
Sloaie  Sonseri,  and  forcibly  took  her  against 
her  will  and  consent,  and  placed  her  in  an  au- 
tomobile which  he  had  provided  for  the  occasion, 
and  forced  her  to  ride  therein  to  the  residence  of 
CraeoUce  near  Capitol  avenae,  then  I  charge 
7on  under  such  drcnmstances  the  defendant  is 
fnilty  of  Tiolating  the  law  of  kidnapping,  and 
that  whether  or  not  he  was  engaged,  or  sought 
to  be  engaged,  to  b«  married  to  her." 

Appellant's  complaint  of  this  action  of  the 
court  is  groundless.  The  purported  author- 
ity for  the  proposed  Instruction  is  a  case 
arising  out  of  a  charge,  and  conviction,  of 
the  crime  of  assault  and  battery,  and  has  no 
application  to  the  facts  of  the  case  at  bar. 
The  requested  instruction  is  an  Incorrect 
statement  of  the  law  of  this  state,  relating 
to  kidnapping  (Pen.  Ck>de,  i  207),  and  no  part 
of  it  should  have  been  gl7«i.  The  portion 
included  In  the  charge  of  the  court  only  re- 
sulted in  an  inconsistency,  which  wa^  favor- 
able to  the  appellant,  and  he  did  not  suffer 
thereby. 

[I]  At  the  request  of  the  defendant  the 
court  instructed  the  jury  that  certain  lesser 
crimes  were  Included  in  the  offense  charged 
In  the  information.  Of  its  ovm  motion  the 
court  submitted  a  form  of  verdict  for  false 
imprisonment,  effected  by  violence  and  men- 
ace. Whether  or  not  the  defendant  could 
be  found  guilty  of  that  offense  under  the 
Information  in  the  case  is  a  moot  question, 
for  he  was  convicted  of  the  crime  of  kidnap- 
ping as  Gbarged. 

Vntea  the  Jury  retired  to  deliberate,  two 
forms  of  verdict  finding  the  defendant  guilty 
•f  a  fdony,  two  finding  blm  guilty  of  a  mis- 
demeanor, and  one  finding  him  not  goilty, 
were  submitted  to  It  After  the  Jurors  had 
deliberated  for  some  time  (appellant  in  his 
brief  says  S^  hours),  without  arriving  at  a 
verdict,  they  were  brought  into  court  upon 
their  reqnest  for  further  instructions,  and 
fhroagh  their  forelady  stated  that  they  wished 
to  know  if  all  of  the  verdicts  of  guilty  car- 
ried a  state  prison  sentence.  This  request 
appears  to  have  been  predicated  upon  the 
argument  of  appellant's  counsel  In  his  argu- 
ment The  court  la  response  to  the  query, 
proceeded  to  correctly  explain  to  the  Jnrors 
that  the  matter  of  punishment  in  the  event 
they  should  find  the  defendant  guilty,  was  a 
matter  with  which  they  had  nothing  to  do. 
Instead  of  stopping  there,  however,  and  ap- 
parently being  of  the  view  that  some  confu- 
sion had  crept  into  the  minds  of  the  Jurors  by 
reason  of  the  argument  of  counsel,  the  court 
took  the  verdicts  one  by  one,  and  at  some 
loigth  explained  the  eztoit  of  the  punish- 
ment that  might  be  Imposed  In  the  event  the 
defendant  should  be  found  guilty.  The  pro- 
cedure that  might  follow  a  conviction.  In 
the  way  of  a  motion  for  a  new  trial,  and 
application  for  probation,  was  likewise  stat- 
ed In  detail.  The  Jury  was  then  directed  to 
1S8P.-88 


continue  its  deliberation,  with  the  admonl' 
tlon  that  out  of  the  verdicts,  explained  by  the 
court  Indndlng  a  verdict  of  "not  guilty," 
it  should  select  the  one  that  conformed  to 
its  conclusions,  and  that  if  the  Jurors  in  good 
conscience  could  agree  upon  a  verdict  the 
court  desired  them  to  do  so,  but  If  they  could 
not,  and  felt  they  had  acted  honestly  and 
conscientiously,  they  would  be  discharged  in 
due  time. 

[7-1]  After  some  further  deliberation  the 
Jurors  returned  a  verdict  finding  the  de- 
fendant gnUty  as  charged  in  the  information. 
The  appellant  attempts  to  predicate  error  up- 
on the  episode,  and  contends  that  the  Jury 
could  not  but  be,  and  were  influenced  by  this 
charge  of  the  court  to  arrive  at  a  verdict 
b^ieving  that  if  they  found  the  defendant 
guilty,  the  court  would  either  deal  leniently 
with  the  defendant  or  place  him  on  probation. 
His  argument  is  that  the  remarks  of  the  trial 
court  amounted,  in  substance,  to  an  admoni- 
tion to  the  Jurors  not  to  "worry  about  the 
punishment  The  punishment  will  be  com- 
mensurate with  the  crime.  This  is  not  a 
case  that  would  cai^  a  10  year  sentence. 
It  Is  only  the  most  aggravated  case  of  kid- 
napping where  a  10  year  sentence  is  imposed. 
This  defendant  will  be  taken  care  of.  He 
can  apply  for  probation,  and  the  coi;rt  will 
consider  It"  We  do  not  so  understand  the 
remarks  of  the  trial  Judge.  The  matter  of 
punishment  of  the  defendant  in  the  event 
the  Jurors  should  find  him  gnUty,  was,  as 
blimtly  stated  to  them  by  the  court  "none  of 
their  business."  It  was  for  them  to  weigh 
and  consider  the  evidence,  and  upon  that 
alone,  and  the  law  as  given  to  them  by  the 
court,  to  determine  the  defendant's  guQt  or 
innocence.  Having  prdperly  instructed  the 
Jury  as  to  their  duty,  the  court  should  have 
stopped  there.  But  while  we  are  convinced 
that  the  remarks  of  the  court  were  entirely 
unnecessary,  and  should  not  have  t)een  in- 
dulged In,  we  cannot  hold  that  they  were  so 
improper  as  to  form  the  basis  of  prejudicial 
error.  As  was  said  in  People  v.  Lawlor,  21 
CaL  App.  63,  71, 181  Pac.  63,  67: 

"No  presumption  of  prejudice  arises  from  the 
mere  fact  of  error.  On  the  contrary,  it  must 
affirmatively  appear  to  this  court  that  the  de- 
fendant has  been  substantially  injured  by  the 
error  complained  of." 

There  was  no  promise  on  the  part  of  the 
trial  court  as  to  what  It  would,  or  would  not, 
do  in  the  event  the  deftodant  be  found  guilty, 
or  treaty  entered  into  to  Induce  the  jury  to 
arrive  at  a  verdict  This  fact  differentiates 
the  situation  here  presented  from  that  con- 
sidered in  the  cases  relied  upon  by  the  ap- 
pellant In  State  v.  Keman,  154  Iowa,  672, 
135  N.  W.  362,  40  li.  R.  A.  (N.  S.)  239,  the 
Jury,  after  being  out  all  nigfat  came  into 
court,  and,  after  stating  that  they  had  failed 
to  agree,  desired  permission  to  make  a  reo 
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ominendation  to  the  court  Thereupon  the 
Judge  Informed  them  that,  while  It  was  un- 
usual, he  did  not  object  to  such  a  procedure, 
and  would  consider  any  recommendation 
made  by  the  Jury.  The  Jury  thereupon  re- 
tired, and  brought  in  a  verdict  of  guilty, 
coupled  with  a  plea  for  the  demoicy  of  the 
court,  and  the  recommendation  tliat  the 
sentence  be  made  as  light  as  possible.  The 
Iowa  Supreme  Court  was  "of  opinion  that  the 
promise  of  the  court  to  give  the  recommenda- 
tion consideration  might  well  have  led  the  Ju- 
ry to  believe,  and  doubtless  did,  that  the  sen- 
tence to  follow  would  be  somewhat  modified 
because  thereof,  and  that  this  was  extremely 
prejudicial  to  the  defendant."  It,  therefore, 
reversed  the  judgment  An  almost  exactly 
parallel  case  Is  that  of  Territory  v.  Orlego, 
8  N.  M.  138,  42  Pac.  81.  In  McBean  v. 
State,  83  Wis.  206,  211,  S3  N.  W.  497,  the  ei^ 
ror  consisted  of  the  promise  made  by  the 
trial  Judge  to  the  Jury  to  the  effect  that  if 
they  found  McBean  guilty  they  might  rely 
up<m  him  to  extend  the  clemency  of  the  court 
to  the  prisoner.  In  State  v.  Klefer,- 16  S. 
D.  180,  91  N.  W.  1117, 1  Ann.  Cas.  268,  after 
the  Jury  had  retired  to  deliberate  <m  a  ver- 
dict the  foreman  sent  a  communication  to 
the  Judge,  asking  If  the  Jury  could  recom- 
mend the  defendant  to  the  mercy  of  the 
court,  to  which  the  Judge  answered  In  the 
affirmative,  stating  that  he  made  It  on  Invari- 
able) rule  to  follow  such  recommendations. 
This  case  does  not  fall  within  the  application 
of  any  of  the  decisions  dted  by  appellant  In 
support  of  his  last  contention. 

[10]  The  only  other  point  relied  upon  for 
a  reversal  is  that  the  trial  Judge  indicated 
that  he  viewed  the  evidence  as  pointing  to 
defendant's  guilt  and  that  the  Jury  should 
so  declare  by  Its  verdict.  He  concluded  the 
supplemental  charge  with  the  admonition: 

"Now,  as  I  remember  it  those  are  the  only 
verdicts  that  have  been  submitted  to  you  that 
will  carry  a  punishment  The  other  form  of 
verdict  is  "not  goilty.'  Now  out  of  these  verdicts 
that  have  been  submitted  to  you  ladies  and 
gentlemen,  you  will  select  the  one  that  con- 
forms to  your  conclusion.  The  Oowrt  doet  not 
want  to  try  thii  oase  again.  It  fed*  that  it  i$ 
MnnecMsary  to  do  to." 

It  is  claimed  that  because  of  the  sentences 
which  we  have  italicized,  the  reason  for  a 
reversal  given  in  People  t.  Kindleberger,  100 
Cal.  367,  34  Pac.  852,  and  People  v.  Conboy, 
16  Cal.  App.  97,  113  Pac.  703,  are  appUcable. 
The  aggravated  situation  considered  in  those 
cases  Is  not  presented  here.  The  facts  dis- 
closed by  this  record  are  so  similar  in  their 
essentials  with  those  considered  by  this  court 
in  People  v.  Rhodes,  17  Cal.  App.  789,  793, 
121  Paa  93S,  that  we  may  say  they  are  the 
same.  In  that  case,  quoting  from  People  v. 
Miles,  143  Cal.  636,  639,  77  Paa  666,  668, 
this  court  said: 


"That  it  was  proper  for  the  conrt  to  urge  the 
importance  of  teaching  a  verdict,  and  as  it  in- 
timated no  opinion  of  its  own  or  suggested  how 
the  verdict  should  go,  the  defendants  were  not 
prejudiced." 

However,  let  this  court  say  again,  as  It 
said  upon  the  former  occasion,  that  we  agree 
with  what  Justice  McFarland  said  in  con- 
curring In  Judgment  of  affirmance  in  People 
T.  Miles,  supra,  that  such  expressions  as  the 
one  used  by  the  trial  court  In  this  case 
"are  hazardous,  and  It  would  be  better  for 
the  court  to  say  nothing  on  that  subject." 

The  Judgment  Is  affirmed. 

We  concur:  RICHARDS,  J.;  EINSBI<Li, 
Judge  pro  tern. 


DONLEY  V.  VAN   HORN. 


(49  Cal.  App.  383) 

(CIv.  3213.) 


(District  Court  of  Appeal,  Second  District  Di- 
vision 2,  CaUfomia.  Sept  28,  1920.  Hear- 
ing Denied  by  Supreme  Court  Nov.  24, 1920.) 

1.  Public  lasds  «=>29— On  withdrawal  of  laad 
from  entry,  ao  righti  i^y  settler  ean  be  lnltl> 
atad. 

Under  Redamatlon  Act  Cong.  June  17, 
1902  (U.  a  Comp.  St  H  4700-1708),  anthor- 
izing  the  Secretary  of  the  Interior  to  withdraw 
lands  from  entry,  snch  withdrawal  is  absolate, 
and  no  rights  can  be  imtiated  by  a  settler  dur- 
ing the  existence  of  the  withdrawal  order. 

2.  Pnbllc  lands  «=»53— Patent  may  not  Issue  oa 
lands  for  disposition  ef  which  Congress  has 
net  provided. 

Under  Act  Cong.  May  2,  1914,  authorixinK 
selection  in  lieo  of  school  lands  of  other  lands 
"vacant"  and  "unreserved,"  lands  not  witliin 
such  qualification  are  those  for  which  Congress 
has  made  no  provision,  and  land  not  provided 
for  is  not  subject  to  the  disposition  of  the  Land 
Department,  and  any  patent  therefor  is  void. 

3.  Pnbllc  lands  «=»53— Lands  held  not  "va- 
cant" or  "nnreserved"  lands,  subject  to  snleo- 
tion  In  Hsu  of  school  lands. 

Public  land,  withdrawn  from  entry  in  1900 
in  connection  with  a  reclamation  project  was 
settled  on  by  defendant  in  1911;  he  making  im- 
provements and  applying  for  a  desert  land  en- 
try. In  May,  1915,  plaintiff  made  selection  of 
the  land  under  Act  Cong.  May  2,  1914,  au- 
thorizing selection  of  "vacant"  and  "unreserv- 
ed" lands  in  Ueu  of  school  lands.  In  Novem- 
ber, 1915,  the  Secretary  of  the  Interior  ap- 
proved recommendations  of  the  Commissioner 
of  the  Land  Office  that  "the  withdrawal  order 
of  1909  be  revoked  and  that  plaintifCs  selec- 
tion be  approved."  HeM,  that  the  land  was  not 
"unreserved"  until  the  attempted  approval  o£ 
plaintiff's  selection,  at  which  time,  if  it  Was 
vacant,  defendant's  rights  attached,  notwith- 
standing the  revocation  of  the  withdrawal  and 
the  approval  of  the  selection  were  simultaneoaa 
acta.  "Vacant"  lands  are  those  absolutely  free, 
unclaimed,  and  unoccupied,  and  it  is  not  vacant, 
if  occupied  by  a  settler  under  daim  and  color 
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of  right    "Reserred"  land  is  land  that  has  been  |  which  the  state  had  issued  to  her  a  patent, 
withheld  or  kept  back  from  sale  or  disposltioD.  |  made   selection  of  the  land  In  controversy 


[Ed.  Note.— For  other  definitioDs,  see  Words 
and  Phrases,  First  and  Second  Series,  Vacant.] 


Action  by  Sarah  F.  Donley  against  Erwln 
Ray  Van  Horn.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Conkllng  &  Brown,  of  Bl  Centro,  for  ap- 
pellant 

Haines  &  Haines,  of  San  Diego,  for  re- 
qwndent 

FINLATSON,  P.  J.  Plaintiff,  to  whom 
had  been  issued  a  patent  to  the  land  in  con- 
troversy, sued  for  recovery  of  the  premises 
and  to  quiet  title.  The  lower  court  adjudged 
plaintiff  to  be  the  owner  and  entitled  to  pos- 
session. From  this  Judgment,  defendant  ap- 
peals. 

[1]  The  land,  which  is  situated  in  Imperial 
county,  has  been  In  the  ezduBive  occupancy 
of  defendant  ever  since  some  time  prior  to 
December  26,  1811,  on  which  date  he  filed 
in  the  proper  office,  viz.  the  local  land  office 
at  Los  Angeles,  his  application  to  make 
entry  under  the  Desert  Land  Law.  The  land 
Is  a  part  of  a  Is^rge  tract  that  on  April  2, 
1909,  was  withdrawn  from  entry  by  the  Sec- 
retary of  the  Interior  In  connection  with 
tbe  Tuma  reclamation  project,  pursuant  to 
authority  conferred  by  the  act  of  June  17, 
1902  (32  Stats,  at  L.  p.  388),  commonly  known 
as  the  Reclamation  Act  (TJ.  S.  Comp.  St. 
H  4700-4708).  This  withdrawal  was  under 
what  la  known  as  the  first  form  of  with- 
drawal; that  is,  it  was  the  withdrawal  of 
lands  that,  In  the  (pinion  of  the  Secretary 
of  the  Interior,  may  be  needed  In  the  con- 
struction and  maintenance  of  irrigation 
works.  Such  a  withdrawal  amounts  to  a 
legislative  withdrawal,  and  is  absolute.  Un- 
til again  restored  to  entry,  the  land  so  with- 
drawn is  segregated  from  the  public  domain. 
It  Is  excepted  from  the  operation  of  public 
land  laws,  and  Is  not  subject  to  settlemoit 
or  entry.  No  ri^t  can  be  Initiated  by  a 
settler  during  the  life  of  the  withdrawal 
order,  and  every  such  settler  Is  but  a  naked 
trespasser.  Woodcock's  Case,  38  L.  D.  349; 
Fratfs  Case,  88  L.  D.  146 ;  Wolsey  ▼.  Chap- 
man, 101  U.  S.  755,  25  li.  Ed.  915;  Bnllard 
T.  Des  Moines  &  Ft  D.  R.  R.  Co.,  122  XT.  S. 
167,  7  Sup.  Ct  1149,  30  L.  Ed.  1123 ;  Spencer 
▼.  McDoagal,  169  U.  S.  63,  16  Sup.  Ct  1026, 
40  L.  Ed.  76;  Scott  v.  Oarew,  196  V.  S.  100, 
25  Sup.  Ct  193,  49  Lw  Ed.  403;  WhltebUl 
▼.  Victorlo  L,.  &  O.  Co.,  18  N.  Bi.  520,  139 
Fac  184,  L.  R.  A.  191SD,  693. 

On  Hay  10,  1915,  while  the  land  still  was 
withdrawn  from  entry  or  sale  under  the 
Secretary's  withdrawal  order  of  April  2, 
1909,  plaintiff,  who  claimed  to  be  the  owner 
of  a  certain  section  of  state  school  land,  for 


under  the  act  of  May  2,  1914  (38  U.  S.  Stats. 

372),  In  lieu  of  her  school  land,  and  a  patent 

Appeal    from    Superior    Court    imperial! f  ^!  "^^  ^"°^,,«>««if ted  by  her  was  is- 

County ;   Franklin  J.  Cole,  Judge.  1  ^^^J^  }^  ^^  *^«  P°«^^  States  on  August 

9,  1916.  The  act  xmder  which  plaintiff  made 
h6r  lieu  selection— the  act  of  May  2,  1914— 
provides  that — 

"The  state  of  California  or  its  grantees  may, 
with  the  approval  of  the  Secretary  of.  the  In- 
terior, reconvey  to  the  United  States  any  of  the 
lands  heretofore  granted  to  said  state  in  the 
townships  authorised  to  be  resnrveyed  by  the 
act  of  July  1,  1902,  *  *  •  and  select  in  lieu 
thereof  an  equal  amount  of  vacant,  unappro- 
priated, surveyed,  unreserved,  non-mineral  pub- 
lic lands  witliin  said  state." 

[2]  It  will  be  noticed  that  by  the  terms  of 
this  act  the  Secretary  of  the  Interior  Is 
authorized  to  ^prove  a  selection  of  land 
in  lieu  of  the  base  land  reconveyed  to  the 
United  States  when,  and  only  when,  the  lieu 
land  so  selected  is  "vacant"  and  "unreserv- 
ed." If  It  be  not  "vacant"  and  "unreserved," 
It  is  land  for  the  disposition  of  which,  by 
selection  In  lien  of  land  reconveyed  to  the 
United  States,  Congress  has  made  no  pro- 
vision. Land  for  the  disposition  of  which 
Congress  has  made  no  provision  Is  not  In- 
trusted to  the  disposition  of  the  Land  De- 
partment and  any  patent  issued  therefor  is 
void,  and  subject  to  collateral  attack  in  an 
action  at  law.  Doolan  v.  Carr,  125  U.  S.  618, 
8  Sup.  Ct  1228,  31  U  Ed.  844  r  Burfenning 
V.  Chicago,  etc.,  Ry.  Co.,  163  U.  S.  321,  16 
Sup.  Ct  1018,  41  Ii.  Ed.  175;  King  v.  Mc- 
Andrews,  111  Fed.  860,  50  C.  C.  A.  29;  Cu- 
camonga  Fruit  Land  Co.  v.  Moir,  88  Cal. 
101,  22  Pac.  55,  23  Pac.  359;  Edwards  v. 
RoUey,  96  Cal.  408,  31  Pac.  267,  31  Am.  St 
Rep.  234;  Elauber  v.  Hlgglns,  117  Cal.  461, 
49  Pac.  466;  Williams  v.  San  Pedro,  153 
Cal.  44,  94  Pac.  234.  The  doctrine  of  the 
cases  last  cited  Is  thus  stated  by  Mr.  Jus- 
tice Brewer  with  his  usual  lucidity  and  vig- 
or. In  Burfenning  v.  Chicago,  etc.,  Ry.  Co., 
supra: 

"It  has  undoubtedly  been  affirmed  over  and 
over  again  that  in  the  administration  of  the 
public  land  system  of  the  United  States  ques- 
tions of  fact  are  for  the  consideration  and 
judgment  of  the  Land  Department,  and  that  its 
judgment  thereon  is  final.  Whether,  for  in- 
stance, a  certain  tract  is  swamp  land  or  not 
saline  land  or  not  mineral  land  or  not  presents 
a  question  of  fact  not  resting  on  record,  de- 
pendent on  oral  testimony;  and  it  cannot  be 
doubted  that  the  decision  of  the  Land  Depart- 
ment one  way  or  the  other,  in  reference  to 
these  questions  is  condumve  and  not  open  to 
relitigation  in  the  courts,  except  in  those  cases 
of  fraud,  etc.,  which  permit  any  determination 
to  be  re-examined.  *  •  *  But  it  is  also 
equally  true  that  when  by  act  of  Congress  a 
tract  of  land  has  been  reserved  from  homestead 
and  pre-emption,  or  dedicated  to  any  special 
purpose,  proceedings  in  the  Land  Department 
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in  defiance  of  such  reservation  or  dedication, 
althougb  culminating  in  a  patent,  transfer  no 
title,  and  may  be  challenged  in  an  action  at 
law.  In  other  words,  the  action  of  the  Iiand 
Department  cannot  override  the  expressed  will 
of  Congress,  or  convey  away  public  lands  in 
disregard  or  defiance  thereof." 

Appellant  contends  tbat,  upon  the  facts 
found  by  the  trial  court— facta  that  appear 
on  the  face  of  the  record  of  the  Ijand  De- 
partment—the land,  when  respondent's  Ilea 
selection  received  the  approval  of  the  Sec- 
retary of  the  Interior,  was  not  "vacant"  and 
"unreserved"  public  land,  within  the  mean- 
ing of  the  act  of  May  2, 1914 ;  that  therefore 
the  Land  Department  had  no  authority  to 
Issue  the  patent,  and  no  title  passed  to  re- 
spondent. We  are  constrained  to  hold  that 
this  is  an  unescapable  ctmclusion. 

[.S]  All  the  controlling  facts  In  the  case 
are  disclosed  by  the  records  of  the  Land 
Office,  copies  of  which  were  incorporated  into 
the  trial  court's  findings.  The  following  sum- 
mary, based  upon  the  Land  Ofl3ce  records  and 
found  by  the  trial  court  to  be  true,  will  suffice 
for  an  understanding  of  what  we  conceive 
to  be  the  ultimate  question  in  the  case: 

Subsequently  to  the  withdrawal  of  the 
land  from  entry  on  April  2,  1909,  under  the 
first  form  of  withdrawal  authorized  by  the 
act  of  June  17,  1902,  \ix.  on  March  17,  1913, 
the  reclamation  service  reported  to  the  Sec- 
retary of  the  Interior  that  certain  of  the 
lands  so  withdrawn.  Including  the  land  In 
controversy,  were  not  necessary  to  the  rec- 
lamation project,  and  recommended  the 
revocation  Of  the  withdrawal  order.  The 
day  following  the  filing  of  this  report,  via. 
March  18,  1913,  the  Assistant  Secretary  of 
the  Interior  Indorsed  on  the  report  of  the 
reclamation  service  an  order  approving  the 
recommendation.  This  indorsement  did  not 
operate  as  an  absolute  and  immediate  revo- 
cation of  the  withdrawal  order  of  April  2, 
1909 ;  for,  by  the  express  terms  of  this  order 
of  March  18,  1913,  so  indorsed  on  the  report 
of  the  reclamation  service,  the  Assistant  Sec- 
retary directed  the  Commissioner  of  the  Gen- 
eral Land  Office  to  ascertain  whether  the 
lands  Included  in  the  report  of  the  reclama- 
tion service  had  been  otherwise  withdrawn 
or  reserved  by  law,  and.  If  not,  to  cause 
ootice  to  be  given  that  they  will  be  open  to 
settlement  and  entry  at  times  to  be  fixed 
by  the  Commissioner.  Before  such  notice 
could  be  given,  vis.  on  April  17,  1913,  the 
order  of  March  18,  1913,  was  suspended, 
after  a  copy  thereof  had  been  forwarded  to 
the  register  and  receiver  of  the  Los  Angeles 
land  office.  The  order  that  the  Assistant 
Secretary  had  so  indorsed  on  the  report  of 
the  reclamation  service  on  March  18,  1913, 
was  thus  suspended  "pending  determination 
of  the  beat  method  of  opening  the  lands  to 
entry."  At  the  date  of  the  suspension  of  the 
order  of  March  18,  1913,  viz.  on  April  17, 


1913,  It  was  further  ordered  that  the  land 
that  plaintiff  proposed  to  select  in  lien  of 
her  state  school  land  be  not  restored  to 
entry.  In  order  that  the  Land  Department 
might  effect  the  exchange  that  it  was  pro- 
posed to  make  with  her  If  and  when  the  bill 
that  later  was  enacted  as  the  act  of  May  2, 

1914,  should  become  a  law.  On  the  same 
day  that  this  suspension  order  of  April  17, 
1913,  was  made,  the  Assistant  Commissioner 
of  the  General  Land  Office  sent  a  telegram 
to  the  register  and  receiver  of  the  Los 
Angeles  land  office,  notifying  the  latter  that 
the  order  of  March  18,  1913,  revoking  the 
withdrawal  of  the  lands,  had  been  suspend- 
ed, and  to  retunl  the  revocation  order  to  the 
General  Land  Office  in  Washington.  This 
was  done.  Thereafter  no  attempt  was  made 
by  the  Land  Department  to  revoke  the  origi- 
nal withdrawal  order  of  April  2,  1909,  in 
so  far  as  the  land  in  controversy  is. con- 
cerned, until  November  3,  1915,  on  which 
date  the  First  Assistant  Secretary  of  the 
Interior  approved  a  report  of  the  Commis- 
sioner of  the  General  Land  Office,  recom- 
mending that,  as  to  this  land,  the  withdrawal 
order  of  April  2,  1909,  be  revoked,  and  that 
the  lieu  selection  that  plaintiff  previously 
had  made  on  May  10,  1915,  under  the  act 
of  May  2,  1914,  be  approved.  The  net  re- 
sult of  the  foregoing  Is  that,  as  to  the  land 
in  controversy,  the  withdrawal  order  of 
April  2,  1909,  was  in  full  force  and  effect 
from  the  time  when  it  was  made  until  No- 
vember 8,  1916. 

On  December  26,  1911,  defendant,  as  we 
already  have  stated,  tendered  to  the  local 
land  office  in  Los  Angeles  an  application  to 
make  a  desert  land  entry  on  the  land  In 
controversy.  This  application  was  rejected 
on  the  ground  that  the  land  had  been  with- 
drawn from  entry  by  the  withdrawal  order 
of  April  2,  1909,  and  that  such  withdrawal 
was  still  in  full  force  and  effect.  Defendant 
appealed  successively  to  the  Oommissioner 
of  the  General  Land  Office  and  to  the  Sec- 
retary of  the  Interior,  by  both  of  whom  his 
right  to  make  such  entry  while  the  land  was 
withdrawn  for  irrigation  works  was  denied. 
During  all  these  times  defendant  was  a 
citizen  of  thft  United  States,  possessed  of 
all  the  qualifications  essential  to  qualify  him 
to  make  entry  upon  such  of  the  public  lands 
as  might  be  open  to  entry  and  legal  settle- 
ment. At  all  times  since  December  26,  1911, 
the  land  has  been  in  the  exclusive  occupancy 
of  defendant,  who  went  upon  It  and  made 
settlement,  with  the  intention  of  perfecting 
a  title  thereto  under  the  United  States  land 
laws,  as  soon  as  an' application  to  make  emtry 
mi^t  be  favorably  acted  upon  by  the  Land 
Department.  During  his  occupancy  he  culti- 
vated the  land,  and,  at  considerable  expense, 
made  valuable  improvements  thereon.  Not- 
withstanding his  possesslo  pedis  and  evident 
good  faith,  defendant's  occapanc7,  during  all 
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tbe  time  tbat  the   Secretary's  withdrawal  i     On  Jane  27,  1915,  llie  Commissioner  of 
order  of  April  2,  1909,  was  In  force,  was  no   the  General  Land  Office  transmitted  to  the 
better  than  that  of  a  naked  trespasser,  and  j  Secretary  of  the  Interior  a  written  report 
his  Improvements  were  made  at  bis  own  i  wherein  he  recommended  approval  of  plaln- 


Ttsk.  Bnt  this  would  not  prevent  his  oc- 
cnpancy  from  becoming  lawful,  and  the  land 
removed  from  the  category  of  "vacant"  land. 
If,  before  any  inceptive  right  could  vest  in 
plaintiff,  or  other  third  person,  tbe  with- 
drawal order  of  April  2,  1909,  should  be 
revolted,  and  the  land  again  restored  to 
settlement  and  entry  while  occupied  by  de- 
fendant 

On  February  17,  1914,  whldi  was  prior 
to  the  passage  of  tbe  act  of  May  2, 1914,  and 
while  the  land  vras  still  withdrawn  from 
settlement  or  entry  under  the  Secretary's 
withdrawal  order  of  April  2,  1909,  plalntlfl 
wrote  a  letter  to  the  Land  Department,  ex- 
pressing a  willingness  to  select  tbe  land  in 
controversy  In  lieu  of  her  state  school  land. 
The  First  Assistant  Secretary  of  the  Interior, 
In  a  letter  dated  Iilarch  21,  1914,  addressed 
to  plaintiff,  Informed  her  that  if  the  bill  then 
pending  In  Congress,  and  wbldi  subsequently 
was  enacted  as  the  act  of  May  2,  1914,  be- 
came a  law,  its  provisions  would  enable  her 
to  make  tbe  selection.  "In  the  meantime," 
so  the  letter  runs,  "the  Commissioner  of  the 
General  Land  Office  has  been  directed  to 
withhold  any  of  the  above  tract  tbat  you 
desire  to  select  from  restoration  to  entry. 
Should  H.  B.  122  be  enacted  into  law,  proper 
steps  will  be  taken  by  this  department  to 
enable  you  to  make  selection  of  the  land 
In  lieu  of  that  claimed  by  yon  under  the 
grant  from  the  state  of  California."  On 
November  14,  1914,  the  Secretary  of  the  In- 
terior noUfled  tbe  Commissioner  of  the  Cen- 
eral  Land  Office  that,  in  view  of  tbe  fact  that 
the  department  had  knowledge  of  the  char- 
acter and  status  of  the  land  tbat  plaintiff 
desired  to  select  under  the  act  of  May  2, 

1914,  the  usual  affidavit  as  to  the  character 
and  status  of  lieu  land,  required  by  the 
departmental  regulations  to  be  made  by  per- 
sons making  such  lieu  selections,  could  be 
waived.  The  Secretary  also  notified  tbe  Com- 
missioner to  Instruct  the  local  register  and 
receiver  to  transmit  to  the  General  Land 
Office  at  Washington,  without  action  on  their 
part,  the  paipers  to  be  filed  by  plaintiff  In  the 
Los  Angeles  office*  when  she  should  make  her 
lieu  selection.  OChe  Commissioner  likewise 
was  instructed  to  take  prompt  action  upon 
plaintiff's  deed  of  reconveyance  and  lieu 
eelection,  upon  receipt  thereof.    On  May  10, 

1915,  plaintiff  filed  in  the  local  land  office 
at  Los  Angeles  her  lieu  land  selection,  where- 
by she  made  selection  of  the  land  in  con- 
troversy, and,  at  the  same  time, '  recorded 
a  deed  whereby  she  conveyed  to  the  United 
States  the  base  land  for  tbe  lieu  selection, 
Tiz.  tbe  state  school  land  for  which  abe  held 
■I  patent  from  the  state. 


tiff's  lieu  selection.  This  report  to  the  Sec- 
retary of  the  Interior,  after  reciting  the 
complications  and  conflicts  Involved  in  plain- 
tiff's school  section  and  stating  that  plains 
tiff  Is  willing  to  reconvey  her  school  land 
to  tbe  United  States,  and,  in  lieu  thereof, 
select  tbe  land  In  controversy,  and  after 
redtlng  the  f&cts  showing  tbe  exact  status 
of  the  land,  Including  defendant's  attempted 
desert  land  entry  and  his  occupancy,  con- 
cludes with  the  following  recommendations: 
(1)  That  tbe  withdrawal  order  of  April  2, 
1909,  be  revoked,  and  the  fixing  of  dates  for 
settlement  and  entry  waived;  and  (2)  that 
plaintiff's  selection,  made  May  10,  1915,  be 
approved.  On  November  8,  1916,  these  rec- 
ommendations were  approved  by  the  follow- 
ing order  Indorsed  on  tbe  Commissioner's 
written  report: 

"Nov.  8,  1916.  Approved;  and  It  is  so  or- 
dered. Andrlens  A.  Jones,  I^rst  Assistant  Sec- 
retary." 

Thereafter,  on  August  9,  1916,  tbe  United 
States  issued  to  plaintiff  the  patent  under 
which  she  claims  title  to  tbe  land  in  con- 
troversy. 

As  we  already  have  pointed  out,  the  act 
tmder  which  respondent  claims  tbat  the  Land 
Department  was  authorized  to  issue  the  pat- 
ent to  her,  the  act  of  May  2,  1914,  expressly 
provides- that  the  land  to  be  selected  in 
lieu  of  the  base  land  shall  be  "vacant,  un- 
appropriated, surveyed,  unreserved,  nonmin- 
eral  public  lands,"  and,  as  we  have  shown, 
if  the  lieu  land  selected  under  the  act  be 
not  "vacant"  and  "unreserved,"  no  provi- 
sion for  its  disposition  as  lieu  land  has  been 
made  by  Congress,  and  any  patoit  tbereto 
under  the  act  of  May  2,  1914,  is  void  and  no 
title  passes.  In  view  of  appellant's  conten- 
tion that,  when  respondent's  selection  was 
made  and  approved,  the  land  was  not  "va- 
cant" and  "unreserved,"  it  becomes  neces- 
sary to  consider  the  meaning  of  those  words. 

"Vacant  lands,"  says  the  United  States 
Circuit  Court  of  Appeals  in  Cosmos  Explor- 
ation Co.  V.  Gray  EJagle  Oil  Ca,  112  Fed. 
13,  50  C.  O.  A.  89,  61  L.  R.  A.  230,  "are  such 
as  are  absolutely  free,  unclaimed,  and  vn- 
oooupied."  (Italics  ours.)  Public  land  is 
not  vacant,  if  it  is  lawfully  occupied  by  a 
settler  under  a  dalm  and  color  of  right. 
"The  land  was  not  vacant  and  open  to  set- 
tlement, •  •  •  because  it  was  then  oc- 
cupied by  the  defendant's  grantors  under  a 
claim  and  color  of  right  It  matters  not  that 
they  had  not  at  that  time  acquired  any  rights 
agaJnst  the  United  States.  •  •  *  What- 
ever his  rights  may  be,  the  fact  that  tbe 
miner  is  in  tbe  actual  possession  without 
having  made  any  location  at  all  shows  that 
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tbe  land  la  not  'vacant.'  "  Id.  If  the  occa- 
pancy  be  nnlawful,  and  the  occupant  but 
a  mere  trespasser,  as  Is  the  case  where  the 
land  occupied  by  the  settler  Is  withdrawn 
from  settlement  and  entry,  the  land,  donbtp 
leas,  should  be  deemed  to  be  "vacant,"  not- 
withstanding the  settler's  actual  occupancy ; 
but  U,  during  tbe  occupancy  of  land  that, 
for  any  reason,  has  been  withdrawn  from 
settlement  and  entry.  It  again  Is  thrown 
open  to  settlement,  the  settler's  occupancy 
ceases  to  be  unlawful.  It  Immediately  be- 
comes lawful,  he  no  longer  is  a  trespasser 
or  Intruder,  and  the  land  so  occupied  by 
him  'Immediately  ceases  to  be  within  the 
category  of  "vacant"  land. 

Reserved  land  is  land  that  has  been  with- 
held or  kept  back  from  sale  or  disposition. 
The  word  "reserved"  is  defined  in  the  Stand- 
ard Dictionary  as  "retained;  kept  back." 
Pending  its  withdrawal  for  the  Yuma  rec- 
lamation project,  the  land  in  controversy 
was  "kept  back"  by  the  government  from 
sale.  It  was  withheld  or  reserved;  it  was 
not  "unreserved"  public  land,  within  the 
meaning  of  the  act  of  May  2,  1914.  It  is  not 
necessary,  as  respondent  contends,  that,  to 
be  "reserved"  land,  the  reservation  should 
be  of  a  more  or  less  permanent  Character, 
as  in  the  case  of  reservations  for  Indians, 
forests,  forts,  arsenals,  and  the  like.  In 
Northern  Pacific  Ry.  Co.  v.  Musser-Sauntry 
L.  ft  M.  Co.,  168  n.  S.  604,  18  Sup.  Ct  205, 
42  li.  Ed.  596,  It  was  held  that  lands  within 
the  Indemnity  limits  of  a  railroad  grant, 
that  have  been  withdrawn  from  sale  by  or^ 
der  of  the  Secretary  of  the  Interior  until 
it  should  be  known  whether  they  wonld 
be  needed  to  satisfy  the  grant,  are,  by  the 
order  of  withdrawal,  "reserved,"  within  the 
meaning  of  a  subsequent  act  granting  lands 
to  which  the  United  States  has  "full  title, 
not  reserved,  sold,  granted,  or  otherwise  ap- 
propriated." In  the  opinion  In  that  case  It 
was  said : 

"The  withdrawal  by  the  Secretary  in  aid  of 
the  grant  to  the  state  of  Wisconsin  was  valid, 
and  operated  to  withdraw  the  odd-numbered 
sections  within  its  limits  from  disposal  by  the 
land  officers  of  the  government  nnder  the  gen- 
eral land  laws.  The  act  of  the  Secretary  was 
in  effect  a  reservation." 

In  Alberger  ▼.  Kingsbury,  6  CaL  App. 
93,  91  Pac.  674,  it  was  held  that  an  order 
of  the  Secretary  of  the  Interior,  withdrawing 
lands  from  disposition  pending  determination 
of  the  advisability  of  including  them  within 
a  forest  reservation,  constitutes  a  "reserva- 
tion" of  such  lands,  within  the  meaning  of 
section  2275  of  the  Revised  Statutes  (U.  S. 
Comp.  St.  §  4860).  We  think  it  clear  that 
from  the  date  of  the  withdrawal  order  of 
April  2,  1909,  made  pursuant  to  the  Reclama- 
tion Act  of  June  17,  1902,  until  the  final  nn- 
equlvocal  revocation  of  the  withdrawal  order 
on  November  3,  1915,  the  land  that  respond- 


ent  attempted  to  select  nnder  the  provlsian* 
of  the  act  of  May  2,  1914,  was  reserved, 
and  was  not  "unreserved"  public  land  within 
the  meaning  of  that  act 

This  brings  as  to  the  ultimate  question 
in  the  case,  viz.:  Was  the  land,  at  the  time 
of  the  approval  of  respondent's  selection, 
both  vacant  and  unreserved?  Her  counsel 
say  that — 

"The  revocation  of  the  withdrawal  of  the 
selected  land  and  the  approval  of  the  selection 
thereof  was  made  by  the  same  indorsement  and 
at  the  same  instant,  strictly  ia  nno  flatu." 

It  evidently  Is  respondent's  contention 
that,  notwithstanding  appellant's  continued 
and  nnlntermpted  occupancy,  with  the  in- 
tent to  make  entry  Just  as  soon  as  It  again 
should  be  thrown  open  to  settlement,  the 
land  continued  to  be  "vacant"  up  to  and 
Including  the  very  Instant  when,  by  the  revo- 
cation of  the  withdrawal  order  and  the  ap- 
proval of  plaintiff's  selection.  It  ceased  to 
be  reserved  and  became  "unreserved."  This 
contention  is  based  upon  the  claim  that  the 
revocation  of  the  withdrawal  order  and  the 
approval  of  plaintiff's  lieu  selection  occurred 
at  the  same  instant — as  respondent's  coun- 
sel put  it,  "in  uno  flatn" — both  acts  having 
taken  place  by  the  indorsement  of  the  As- 
sistant Secretary's  approval  on  the  written 
report  of  the  Commissioner  of  the  Qeneral 
Land  Ofllce,  wherein  the  Commissioner  bad 
recommended  the  revocation  of  the  with- 
drawal order  of  April  2,  1909,  and  the  ap- 
proval of  the  lieu  selection  that  plaintiff  bad 
made  on  May  10,  1915. 

This  claim  that  the  revocation  of  the  with- 
drawal order  and  the  approval  of  respond- 
ent's lieu  selection  took  place  at  the  same 
Instant,  without  any  interval  of  time  what- 
ever, is  the  Achilles'  heel  In  respondent's 
contention  that  she  acquired  a  right  to  the 
land  under  her  lieu  selection.  If  the  revoca- 
tion of  the  withdrawal  order  and  the  ap- 
proval of  respondent's  lieu  selection  were  so 
absolntely  synchronous  that  no  Instant  of 
time  whatever,  however  short,  elapsed  be- 
tween the  revocation  of  the  withdrawal  and 
the  approval  of  respondent's  lieu  selection, 
then  it  necessarily  follows  that,  at  the  very 
Instant  when  the  Secretary  approved  re- 
spondent's lieu  selection,  the  land  stiU  was 
under  the  spell  of  the  withdrawal  order, 
and  that  therefore,  when  her  selection  was 
approved,  the  land  was  not  "unreserved" 
public  land  subject  to  disposal  by  the  Land 
Department  under  the  act  of  May  2,  1914. 

If,  to  avoid  this  dilemma,  some  Interval 
of  time,  however  short,  may  be  deemed  to 
have  elapsed  between  the  revocation  of  the 
withdrawal  order  and  the  approval  of  re- 
spondent's lieu  selection,  notwithstanding 
both  acts  were  effected  by  the  one  act  of 
the  Assistant  Secretary  in  indorsing  his  ap- 
proval on  the  Commissioner's  written  recom- 
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mendatlons,  then,  during  that  Interval,  bow- 
ever  short,  appellant's  occnpancy  of  the 
land  ceased  to  be  unlawful  and  he  ceased 
to  be  a  trespasser.  At  the  very  Instant  that 
the  withdrawal  order  was  revoked,  the  land 
became  open  to  entry,  and '  appellant,  who 
had  occupied  the  land  all  this  time,  waiting 
for  the  day  when  he  lawfully  could  make 
entry  under  the  public  land  laws,  who  had 
made  valuable  Improvements,  who,  possessing 
the  necessary  qualifications,  bad  vainly  tried 
to  enter  the  land  under  the  Desert  Land  Act, 
who  diligently  prosecuted  appeals  from  ad- 
T«rse  decisions  of  the  local  land  officers 
and  the  Commissioner  of  the  General  Land 
OfBce  to  the  Secretary  of  the  Interior  him- 
self, and  whose  every  act  betokens  a  patient 
awaiting  of  the  time  when  he  could  make 
lawful  entry  under  the  public  land  laws, 
became  a  lawful  settler  in  actual  and  law- 
ful occupation,  and  at  that  very  instant  the 
land  ceased  to  be  "vacant."  For  these  rea- 
sons we  see  no  escape  from  the  conclusion 
that,  when  resxKmdent's  lieu  selection  was 
approved,  the  land  either  was  not  unreserved 
or  it  was  not  vacant 

The  status  of  the  land  at  the  time  of  the 
Secretary's,  approval  of  respondent's  selec- 
tion Is  the  crux  of  the  case;  that  Is  to  say, 
in  order  that  title  should  pass  to  respondent 
under  the  patent  issued  to  her  August  9, 1016> 
It  Is  essential  that  the  land  should  have  been 
both  vacant  and  unreserved  at  the  time  of 
the  Secretary's  approval  of  her  lieu  selec- 
tion. That  particular  point  of  time,  and 
n<H>e  other,  is  the  crucial  or  determlnatlTe 
point  of  time.  That  this  Is  so  will  readily 
appear  when  we  r^nember  that  at  the  date 
when  respondent  made  her  lieu  selection. 
May  10,  ldl6,  the  land  unquestionably  was 
not  "unreserved."  It  still  was  In  the  cat- 
egory of  reserved  land  by  reason  of  the  with- 
drawal order  of  April  2,  1909,  which,  as  to 
the  land  selected  by  respondent,  was  still 
unrevoked  and  in  full  force  and  effect  Con- 
sequently, no  right  In  respondent  Inchoate 
or  inceptive,  could  attach  to  the  land  by 
virtue  of  her  act  of  selecting  It  as  lieu  for 
her  state  school  section.  Unless,  therefore, 
the  land  was  both  vacant  and  unreserved 
at  the  very  instant  of  the  Secretary's  ap- 
proval of  her  selection — and  that  we  think, 
was  an  impossibility — so  that  the  Secretary's 
act  of  approval  could  create  In  her  some 
sort  of  a  right  to  the  land,  inchoate  or  in- 
ceptive, she  never  could  acquire  any  right 
thereto;  for,  without  doubt,  when,  on  No- 
vember 3,  191Ci,  by  revocation  of  the  with- 
drawal order,  the  land  ceased  to  be  reserved 
and  became  "unreserved,"  appellant's  occu- 
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pancy,  unless  a  right  of  some  sort  already 
had  vested  in  respondent  immediately  be- 
came a  lawful  occupancy,  and,  being  law- 
ful, the  land  ceased  instanter  to  be  "vacant," 
and  thereby  it  ceased  to  possess  one  of  the 
attributes  essential  to  the  right  of  disposal 
under  the  act  of  May  2, 1014. 

Our  conclusion  is  that  the  land  In  con- 
troversy was  not  subject  to  disposition  un- 
der the  act  of  May  2,  1914.  Respondent 
never  initiated  a  right  at  a  time  when  the 
land  was  both  vacant  and  unreserved.  And 
since  the  United  States,  the  proprietor  of 
the  public  domain,  can  be  dispossessed  of 
Its  lands  only  by  strict  compliance  with  some 
law  of  Congress,  we  conclude  that  no  title 
passed  tmder  the  patent  Issued  to  respondent 
and  that  therefore  the  judgment  should  be 
reversed. 

It  Is  so  ordered. 

We  concur:   THOMAS,  J;   WBLUIB,  J. 


(49  Cal.  App.  7M) 
DONLEY  V.  WEST.    (Civ.  3171.) 

(District  Ciourt  of  Appeal,  Second  District  Di- 
vision 2,  California.  Sept  28,  1920.  Hear- 
ing Denied  by  Supreme  0>urt  Nov.  24,  1920.) 

Appeal  from  Superior  Court  Imperial 
County;   Franklin  J.  (>ole.  Judge. 

On  rehearing.    Judgment  reversed. 
For  former  opinion,  see  189  Pac.  lOiS. 

Conkllng  ft  Brown  and  Banta  ft  Banta,  all 
of  El  Ceatro,  for  appellant 

Haines  ft  Haines,  of  San  Diego,  for  re- 
spondent 

PER  0T7BIAM.  At  the  oral  argument  fol- 
lowing the  order  granting  a  rehearing,  it 
was  stipulated  by  the  parties  hereto  that 
all  proceedings  in  the  land  department  af- 
fecting the  respective  rights  of  the  parties, 
as  shown  by  the  records  of  that  department 
are  correctly  set  forth  in  the  record  on  ap- 
peal In  Donley  v.  Van  Horn,  193  Pac.  514, 
No.  3213,  this  day  decided,  and  that  on  the 
appeal  In  this  case  judicial  notice  might  be 
taken  of  all  the  records  of  the  land  depart- 
ment so  set  forth  In  the  record  in  the  Van 
Horn  anpeal.  The  effect  of  that  stipulation 
is  to  show  that  mutatis  mutandis,  the  facts 
in  this  case  are,  In  all  substantial  respects, 
the  same  as  in  the  Van  Horn  case. 

For  the  reasons  stated  In  the  opinion  this 
day  filed  in  Donley  ▼.  Van  Horn,  the  judg^ 
ment  Is  reversed. 
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(27  Wfo.  V») 
MITTER  V.  BLACK    DIAMOND   COAL  CO. 

(Supreme  Conrt  of  Wyomi&c.    Nor.  18,  1920.) 

I.  Appeal  >iid  errer  ^=393— Order  denying  mo- 
tion for  new  trial  not  appealable. 
An  order  overruling  a  motion  for  new  trial 
nnarr  Comp.  St  1910,  §g  4601,  4603,  4604,  held 
not  a  final  appealable  order  witliin  section  5107, 
defining  such  an  order  as  one  affecting  sub- 
stantial rights  preventing  Judgment,  In  view  of 
Laws  1917,  c.  32.  {  10. 

7.  New  trial  «=9l  1 7(2)— Motion  may  be  filed 
before  entry  of  Judgment. 
A  motion  for  a  new  trial  under  CSomp.  St 
1910,  g  4604,  mar  be  filed  before  judgment,  fol- 
lotring  the  return  of  the  verdict,  the  filing  of 
a  report  of  a  referee  or  master,  or  the  findings 
of  the  court,  in  which  case  the  entry  of  judg- 
ment by  the  clerk  in  conformity  to  verdict,  un- 
der section  4622,  can  be  delayed. 

3.  Appeal  and  error  «=3832(l)  —  Rehearing 
granted  to  permit  consideration  of  appeal  on 
different  theory. 
'Where  appeal  from  judgment  and  from  or- 
der denying  so-called  motion  for  new  trial  was 
dismissed  without  court  considering  such  mo- 
tion for  new  trial  a»  a  motiota  to  vacate  judg- 
ment under  Comp.  St  1910,  §§  4653,  4654,  and 
where  it  is  claimed  on  petition  for  rehearing 
that  the  motion  was  in  fact  intended  aa  one  to 
vacate  the  judgment,  the  appellate  court  will 
grant  the  petition  to  permit  the  appeal  to  be 
considered  on  the  theory  that  it  was  from  an 
order  denying  such  a  motion. 

Error  to  District  C!ourt,  Sweetwater  Coun- 
ty;   John  B.  Arnold,  Judge. 

On  petition  for  rehearing.    Petition  grant- 
ed. 
For  former  opinion,  see  191  Pac.  1069. 

Louis  Kabell,  Jr.,  of  Branston,  and  Edwin 
J.  St&aon,  of  Sioux  City,  Iowa,  for  appelUnt. 

Fred  W.  Johnson,  of  Rock  Springs,  and 
Barry  O.  Riddle,  of  Denver,  Colo.,  for  re- 
spondent. 

POTTER,  J.  The  appeal  In  thla  case  was 
ordered  dismissed  at  the  last  term,  and  Is 
again  before  ns  upon  appellant's  petition 
for  rehearing.  The  case  had  been  argued 
and  submitted  upon  respondent's  motion  to 
dismiss  the  appeal  and  upon  the  merits,  and 
the  appeal  was  ordered  dismissed  on  the 
ground  that  the  court  was  without  Juris- 
diction for  the  reason  that  the  notice  of 
appeal  had  not  been  filed  and  served  within 
10  days  after  the  entry  of  the  Judgment  ap- 
pealed from,  as  required  by  statute.  191  Fac. 
1069. 

It  appeared  that  as  the  result  of  a  trial 
which  occurred  In  July,  1917,  In  the  absence 
of  the  defendant  who  was  adjudged  or  held 
to  be  then  In  default,  a  Judgment  was  ren- 
dered and  entered  In  the  cause  on  March  2, 


1918,  and  that  on  the  same  day  an  order  was 
entered  overruling  a  motion  of  defendant  to 
set  aside  the  default;  that  a  inotion  for 
new  trial  was  filed  on  Mandi  9,  1918;  that 
said  motion  was  overruled  by  an  order  dated 
February  11  and  filed  February  12, 1919,  but 
appearing  to  have  been  entered  on  the  Jour- 
nal as  an  order  made  In  recess  or  out  of 
term,  under  the  date  of  February  11;  and 
that  the  notice  of  appeal  was  not  filed  or 
served  until  after  the  overruling  of  the  mo- 
tion for  new  trial.  The  statement  in  the  ' 
former  opinion  that  the  notice  was  filed  on 
February  24,  1019,  is  complained  of  by  the 
petition  for  rehearing.  It  being  contended 
in  that  respect  that  the  notice  was  filed  on 
February  18,  and  that  the  notice  filed  Feb- 
ruary 24  was  merely  a  copy  with  proof  of 
service  Indorsed  thereon.  Holding  that  the 
filing  of  a  motion  for  new  trial  does  not  have 
the  effect  of  extending  the  time  for  appealing 
from  a  Judgment  under  the  direct  appeal 
statute,  we  concluded  that  the  notice  in  this 
case  bad  been  filed  and  served  too  late  to 
authorize  a  review  of  the  Judgment  Upon 
that  theory  it  would  be  Immaterial  whether 
the  notice  had  been  filed  on  the  18th  or  24th 
day  of  February,  1919,  for  either  date  would 
be  too  late.  But  as  the  question  may  be 
material  upon  a  rehearing  of  the  cause  which 
we  think  should  be  granted  upon  another 
ground,  we  refrain  from  expressing  any 
opinion  concerning  It  at  this  time. 

The  principal  grounds  stated  In  the  petition 
for  rehearing  are :  (1)  That  the  conrt  erred 
In  holding  that  the  Judgment  of  March  2, 
1918,  was  the  only  order  appealed  from,  and 
falling  to  hold  that  the  order  oTermllng  tlie 
motion  for  new  trial  was  also  appealed  from. 
(2)  That  the  conrt  erred  In  holding  that  de- 
fendant's motion  tor  new  trial  was  a  motion 
defined  by  section  4601,  and  contemplated  by 
that  and  other  sections  of  chapter  300,  Com- 
piled Statutes  of  1910,  and  falling  to  hold 
said  motion  to  be  a  petition,  motion,  and 
application  defined  by  sections  4663  and  4654, 
and  contemplated  by  the  provisions  of  chap- 
ter 305,  Complied  Statutes. 

Section  4004,  one  of  the  sections  In  diapter 
300  of  the  Complied  Statutes,  refers  to  the 
ordinary  application  tor  a  new  trial  defined 
by  section  4601,  in  the  same  chapter,  for  a 
cause  or  causes  enumerated  In  the  last-named 
section,  and  which  is  required  by  section 
4003  to  be  made  at  the  term  the  verdict,  re- 
I>ort,  or  decision  is  rendered,  and,  except  for 
the  cause  of  newly  discovered  evidence,  with- 
in 10  days  after  the  rendition  thereof,  unless 
the  party  Is  unavoidably  prevented  from 
filing  the  same  within  such  time.  Said  sec- 
tion 4604  provides  that  such  an  application 
shall  be  by  motion,  upon  written  grounds. 
That  chapter  follows  immediately  the  chap- 
ters of  the  Code  of  Civil  Procedure  contain- 
ing provisions  relating  to  the  conduct  of  the 
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trial  and  to  Immediately  followed  by  cbapFters 
defining  and  containing  provisions  tor  giving 
and  entering  Judgment  The  new  trial  thus 
provided  for  is  defined  as  a  "re-examination 
of  an  issue  of  fact  in  tlie  same  court  after 
a  verdict  by  a  Jnry,  a  report  of  a  referee  or 
master,  or  a  decision  by  the  conrt"  and, 
briefly  stated,  the  caoses  enmnerated  in  said 
aection  4601  are:  (1)  Irregalarlty  in  the 
proceedings  of  the  court  or  prevailing  party, 
or  any  order,  or  abuse  of  discretion,  pre- 
venting the  aggrieved  party  from  having  a 
fair  trial.  (2)  Misconduct  of  the  jury  or 
prevailing  party.  (8)  Accident  or  sur- 
prise. (4)  Excessive  damages.  (6)  Error 
in  amount  of  recovery  in  an  action  upon  con- 
tract or  detention  of  property.  (6)  That 
the  verdict,  report,  or  decision  is  not  sustain- 
«d  by  BuflScient  evidence  or  is  contrary  to 
law.  (7)  Newly  discovered  material  evi- 
dence. (8)  Error  of  law  occurring  and  ex- 
cepted to  at  the  trial. 

The  motion  for  new  trial  In  this  case  stat- 
ed as  grounds  therefor  several  of  the  causes 
enumerated  in  section  4601,  including  those 
mentioned  in  subdivtsions  1,  2,  3,  6,  and  8; 
and  in  rendering  its  decision  dismissing  the 
appeal  this  court  considered  the  motion  as 
the  ordinary  or  usual  motion  filed  under  sec- 
tion 4601  and  the  provisions  aforesaid  of  the 
same  chapter,  nothing  to  the  contrary  hav- 
ing been  suggested  in  the  brlefa  or  argu- 
ment upon  the  hearing  of  the  cause.  With 
that  tinderstanding  of  the  motion,  and  hold- 
ing. In  effect,  that  through  delay  in  filing  and 
serving  notice  of  appeal  the  right  to  appeal 
from  the  judgment  had  been  lost.  It  was 
not  deemed  necessary  to  mention  the  fact 
In  the  former  opinion  tbat  the  notice  of 
appeal  stated  that  it  was  taken  also  from 
the  order  overruling  the  motion  for  a  new 
trial.  It  was  our  opinion,  which  we  sup- 
posed would  be  understood,  that  under  the 
circumstances  an  appeal  from  the  order 
overruling  the  motion  could  not  be  main- 
tained. 

[1]  We  remain  of  that  oidnlon  so  far  as 
the  said  motion  is  to  be  regarded  as  the  or- 
dinary motion  for  new  trial,  and  perceive 
no  good  reason  for  granting  a  rehearing  as 
to  tbat  matter.  An  order  overruling  a  mo- 
tion filed  under  the  provisions  of  said  sec- 
tions has  never  been  held  or  understood  by 
this  court  to  be  a  final  or  appealable  order, 
but,  for  appellate  purxwses,  merely  as  ground 
for  reversal  of  the  Judgment  in  a  cause,  when 
erroneous.  If  excepted  to  and  assigned  as 
error.  And  we  think  It  Is  not  a  final  or  ap- 
pealable order  under  our  statutes,  though  it 
may  be  ground  for  reversing  a  Judgment, 
young  V.  Shallenberger,  63  Ohio  St.  291,  41 
N.  B.  518;  Cin.  Ool.  &  W.  Tpk.  Co.  v.  Oliver, 
16  Ohio  Dec.  47 ;  Macartney  v.  Shipherd,  60 
Or.  133, 117  Pac.  814,  Ann.  Gas.  1913D,  1257; 
8  C.  3.  606. 

[2]  Such  a  motion,  which  we  bave  referred 


to  as  the  ordinary  motion  for  new  trial,  may 
be  filed  before  judgment,  follovring  the  return 
of  a  verdict,  the  filing  of  a  report  of  a  referee 
or  master,  or  the  findings  of  the  court,  and, 
while  the  statute  provides  for  entering  judg- 
ment by  the  clerk  in  conformity  to  a  general 
verdict  (section  4622,  Comp.  Stat),  it  af- 
fords an  opportunity  to  have  the  entry  de- 
layed to  await  the  result  of  a  motion  for  new 
trial,  by  the  provision  authorizing  the  cause 
to  be  reserved  for  further  argument  or  con- 
sideration. Under  that  a  party  may  state 
his  intention  to  file  a  motion  for  a  new  trial 
and  desire  that  judgment  entry  be  delayed 
until  the  motion  may  be  filed  and  considered. 
But  it  is  not  necessary  for  the  motion  to  be 
filed  before  judgment  It  may  be  filed  after 
judgment  within  the  statutory  time,  and,  if 
it  then  be  overruled,  "the  Judgment  remains, 
from  the  date  of  its  entry,  the  final  judgment 
in  the  action,  unless  reversed,  vacated,  or 
modified  in  accordance  with  law."  Young 
V.  Shallenberger,  supra.  Deciding  in  that 
case  that  the  overruling  of  the  motion  is  not 
a  final  order  upon  which  error  can  be  prose- 
cuted, the  Ohio  Supreme  Oourt  said: 

"A  final  order  to  which  error  will  lie  is  de- 
fined by  the  Code  to  be:  'An  order  affecting  a 
substantial  right  in  an  action,  when  such  order 
in  effect  determines  the  action  and  prevents  a 
judgment,  and  an  order  affecting  a  substantial 
right  made  in  a  special  proceeding,  or  upon 
a  summary  application  in  an  action  after  judg- 
ment.' Section  6707,  Revised  Statutes.  It  is 
clear  that  the  overruling  of  the  motion  of  plain- 
tiff in  error  for  a  new  trial  was  not  an  order 
made  in  a  special  proceeding,  or  upon  a  sum- 
mary application  after  judgment;  it  was  made 
in  a  civil  action,  as  contradistinguished  from 
a  special  proceeding,  and  in  the  ordinary  course 
of  procedure  in  such  actions.  Nor  is  it  an  or- 
der in  an  action  which  both  affects  a  eubstantial 
right  and  in  effect  determines  the  action  and 
prevents  judgment,  within  the  meaning  of  the 
section  of  the  Code  alluded  to.  The  action  ends 
with  the  judgment;  and  the  motion,  which  is 
an  application  to  the  court  to  reconsider  its 
Judgment,  and  for  a  retrial,  is  usually,  though 
not  always,  essential  to  the  proper  preserva- 
tion and  presentation  of  the  errors  preceding 
the  judgment,  when  relied  upon  to  'obtain  a  re- 
versal of  it.  Error  lies  to  the  judgment  but 
not  to  the  decision  of  the  motion;  though  that 
decision  may  be  made  a  ground  for  the  reversal 
of  the  judgment.  •  *  •  And  so,  if  the  mo- 
tion be  overruled,  the  nn^ccessful  party  must 
incur  the  expense  of  a  proceeding  in  error,  if 
be  is  dissatisfied  with  the  result;  but  neither 
the  overruling  or  sustaining  of  the  motion  is, 
within  the  meaning  of  the  Code,  such  final  order 
as  may,  itself,  be  the  foundation  of  a  proceeding 
in  error." 

Under  a  similar  statute  defining  a  final 
appealable  order  the  court  said.  In  the  Oregon' 
case  cited,  tbat  to  deny  a  new  trial  does  not 
determine  the  action  so  as  to  prevent  a  judg- 
ment within  the  terms  of  the  Code,  for  the 
Judgment  has  been  entered,  but  Is  simply 
the  adherence  of  tbe  court  to  Its  former  rol- 
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tng,  leaving  the  ri^ta  of  the  parties  deter- 
mined by  the  Judgment  unaffected  by  the 
denial  of  the  motion. 

Onr  statutory  definition  of  a  final  order 
which  may  be  racatkU  modified,  or  reversed 
by  an  appellate  proceeding  is  the  same  as 
in  Ohio  and  was  taken  from  the  Code  dt 
that  state.  Oomp.  Stat.  1910,  i  5107.  By 
a  long  line  of  decisions  unnecessary  to  cite 
here,  the  filing  of  a  motion  for  new  trial  in 
the  court  below,  the  overruling  thereof,  and 
an  exception  thereto,  all  to  be  shown  by  bill 
of  .exceptions,  are  held  to  be  essential  to 
the  consideration  by  this  court  in  a  proceed- 
ing in  error  of  any  matter  which  could  have 
been  properly  assigned  as  ground  for  a  new 
trial ;  and  that  has  been  at  all  times  declar- 
ed by  a  rule  of  the  court  since  the  adoption 
of  the  earliest  rules  of  which  we  have  a 
record.  See  Rule  6,  1  Wyo.  444;  Bule  6, 
2  Wyo.  516;  Rule  18,  8  Wyo.  xlU,  10  Wyo. 
p.  vlil,  18  Wyo.  p.  X,  104  Pac.  xlli;  Seibfl  v. 
Bath,  6  Wyo.  409,  420,  40  Pac.  766.  But 
such  rule,  at  least  since  1873,  has  applied 
only  to  causes  brought  here  by  proceedings 
in  error. 

The  Civil  Code  enacted  in  1878  provided 
for  the  review  in  the  Supreme  Court  of  a 
Judgment  or  other  final  order  in  an  action  at 
law  only  by  a  proceeding  in  error,  omitting 
provisions  in  the  Code  of  1869  authorizing 
a  review  in  such  an  action  also  by  appeal. 
That  Code,  which,  with  amendments,  remain- 
ed in  force  until  1886,  contained  separate  pro- 
visions relating  to  chancery  practice  and 
controlling  the  practice  in  courts  of  equity 
and  cases  therein,  and  an  appeal  was  allowed 
In  such  cases.  Bnt  there  was  no  provision 
for  a  motion  for  a  new  trial,  exception,  or 
bill  of  exceptions  In  such  cases,  and  the  pro- 
visions of  the  Code  relating  to  actions  at  law, 
which  included  the  provisions  aforesaid  for 
an  application  or  motion  for  a  new  trial, 
were  declared  to  have  no  application  In 
chancery  cases  or  to  practice  in  courts  of 
equity.     Laws  1878,  p.  146,  {  655. 

By  amendment  of  section  665  in  1876  cer- 
tain sections  of  the  Code  relating  to  actions 
at  law  were  excepted  from  the  general  decla- 
ration that  the  "preceding  provisions"  should 
not  apply  to  chancery  cases,  but  none  of  the 
provisions  for  a  motion  for  new  trial,  excep- 
tions, or  bill  of  exceptions  was  among  those 
excepted.  Comp.  Laws  1876,  p.  120,  f  665. 
The  rule,  therefore,  requiring  the  presenta- 
tion of  a  matter  to  the  court  below  by  motion 
for  a  new  trial  as  a  condition  to  its  con- 
sideration in  the  appellate  court,  would  not 
have  applied  to  equity  cases.  Indeed,  the 
record  in  chancery  cases  on  appeal  did  not 
Include  a  bill  of  exceptions,  but  consisted  of 
a  certified  transcript  containing  the  pleadings 
and  the  decree  rendered,  or  final  order  made, 
and  all  depositions  and  other  evidence  of 
record  offered  on  the  hearing  of  the  cause. 
Id.,  pp.  128,  130,  SS  700,  703.    And  the  case 


was  heard  not  upon  exceptions  bnt  de  noTO 
on  the  transcript 

By  the  re-enactment  of  the  Code  In  1886, 
the  distinctions  between  actions  at  law  and 
suits  in  equity  and  the  forms  of  all  such  ac- 
tions and  suits  theretofore  existing  were 
abolished,  and  a  single  form  of  action  sub- 
stituted to  be  called  a  "civil  action."  And 
the  only  appellate  proceeding  provided  there- 
by for  the  review  of  a^  cause  In  this  court 
was  a  proceeding  in  error,  and  no  other  was 
provided  for  thereafter  until  the  enactment 
of  the  so-called  direct  appeal  statute  in  1917. 
Certainly,  therefore,  it  must  be  understood, 
whatever  may  have  been  the  effect  of  former 
rules,  that  Rule  13,  adopted  by  the  Supreme 
Court  of  the  state,  on  February  20,  1S91 
(3  Wyo.  xlli,  104  Pac.  xlli),  applied  original- 
ly only  to  cases  before  the  court  on  proceed- 
ings In  error.  That  rule,  like  the  correspond- 
ing rule  previously  in  force,  refers  to  matter 
to  be  shown  by  bill  of  exceptions,  requiring 
that  the  motion,  the  ruling  thereon,  and  ex- 
ceptions shall  be  embraced  in  the  bill,  a  pro- 
vision important  in  determining  the  effect 
of  the  rule  upon  cases-  brought  here  by  ap- 
peal under  the  late  statute,  if  that  would  not 
be  clear  upon  the  provisions  alone  of  that 
statute,  by  which  the  evidence  and  rulings 
thereon,  motions,  instructions,  and  excq»- 
tions  become  parts  of  the  record  on  appeal 
without  a  bill. 

Bnt  that  statute  also  provides  for  the 
hearing  of  a  cause  on  appeal  without  the 
previous  filing  of  a  motion  for  a  new  tilal. 
It  does  not  expressly  provide  for  or  refer 
to  such  a  motion.  On  the  contrary,  it  re- 
quires an  appeal  to  be  taken  within  10  days 
after  entry  of  Judgment,  the  same  time  allow- 
ed after  the  rendition  of  a  verdict  or  decision 
for  filing  a  motion  for  new  trial;  aild  it 
provides  for  the  filing  and  service  of  Spec- 
ifications of  error  to  be  made  part  of  the 
record,  which,  within  6  days  after  filing,  is 
reqnlred  to  be  submitted  with  the  record  to 
the  judge  before  whom  the  cause  was  tried 
to  be  considered  for  the  pnrix>se  of  deter- 
mining whether  the  party  appealing  U  enti- 
tled to  a  new  trial.  Should  that  be  de- 
termined In  appellant's  favor,  then  It  Is  pro- 
vided that  an  order  shaU  be  made  and  en- 
tered by  such  judge  granting  a  new  trial, 
whereupon  the  record  shall  remain  In  the 
district  court  for  trial  therein,  unless  the 
respondent  shall  appeal  from  the  order 
granting  a  new  trial,  in  which  event  the  said 
record,  as  perfected  by  attaching  thereto  said 
order  and  notice  of  appeal  therefrom,  shall 
constitute  the  record  on  the  appeal  from 
said  order.  If  no  order  be  made  granting  a 
new  trial  within  20  days  after  the  flling  o' 
the  specifications  of  error,  tnen  it  is  provia* 
ed  that  the  record  with  the  sijecificatlons  of 
error  shall  be  transmitted  to  this  court. 
Thus,  specifications  of  error  are.  In  efft'Ct, 
substituted  for  a  motion  for  a  new  trial,  tor 
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the  pnipose  of  first  presentln?  to  the  trial 
court  the  qnestlonB  to  be  heard  on  appeal, 
and  every  necessity  for  a  motion  for  new 
trial  for  the  purpose  of  the  appeal  Is  ob- 
-vlated. 

The  proceeding  for  a  review  of  the  record 
by  the  trial  jndge  upon  a  consideration  of 
the  speciflcatlons  of  error  is  provided  for  by 
section  10  of  the  direct  appeal  statute  (Laws 
1917,  c.  32),  which  section,  as  we  know,  was 
Inserted  at  the  suggestion  of  the  State  Bar 
Association,  to  overcome  the  objection  that 
the  bill  for  the  proposed  statute  as  prei>ared 
and  submitted  to  the  association  by  a  com- 
mittee thereof  afforded  no  opportunity  for 
the  trial  court  to  reconsider  Its  decision  be- 
fore the  removal  of  the  cause  to  the  appellate 
court,  since  the  filing  and  submission  of  a 
motion  for  new  trial  was  not  provided  for 
or  contemplated  by  Its  provisions.  Our  Rule 
18,  therefore,  Is  clearly  Inapplicable  to  causes 
brought  here  by  appeal  under  the  provisions 
of  the  statute  aforesaid  and  affords  no  rea- 
son for  holding  the  time  for  taking  an  appeal 
from  a  Judgment  to  be  extended  by  the  filing 
of  a  motion  for  a  new  trial.  This  court  has 
certainly  not  Indicated  by  anything  said.  In 
disposing  of  a  cause  brought  here  by  appeal 
under  said  statute,  that  the  filing  or  overrul- 
ing of  a  motion  for  new  trial  Is  or  may  be 
essential  to  the  consideration  of  any  question 
to  be  presented  on  the  appeal. 

To  hold  an  order  denying  the  usual  motion 
for  new  trial  to  be  appealable,  such  a  motion 
as  that  referred  to  in  Rule  18  would,  as 
said  in  a  California  case,  virtually  allow 
two  appeals  from  the  same  ruling,  and,  In 
some  cases,  would  have  the  effect  of  extend- 
ing the  time  for  appealing,  contrary  to  the 
Intent  of  the  statute.  De  la  Montanya  v.  De 
la  Montanya,  112  Cal.  101,  44  Pac.  346,  32 
L.  B.  A.  82,  68  Am.  St  Rep.  166. 

So  far,  therefore,  as  appellant's  said  mo- 
tion in  the  court  below  may  properly  be 
considered  as  an  ordinary  motion  for  a  new 
trial,  we  adhere  to  the  former  decision,  and 
see  no  reason  for  opening  the  case,  in  that 
respect,  to  further  consideration.  Nor  do  we 
understand  that  the  correctness  of  the  deci- 
sion in  that  respect  is  intended  to  be  chal- 
lenged by  the  petition  for  rehearing.  Indeed, 
it  Is  said  in  the  brief  in  support  of  the 
application  for  rehearing  that  defendant 
(appellant)  is  not  prejudiced  or  aggrieved 
by  the  decision  so  far  as  it  relates  to  a  mo- 
tion for  a  new  trial  as  defined  and  provided 
for  by  chapter  300,  C.  S.  1910,  and  as  con- 
templated by  the  statutes  relating  to  juris- 
diction and  procedure  in  error  upon  petition 
In  error  in  this  court.  But  it  is  contended 
cnat  the  defendant's  motion,  tboui^  mis- 
takenly called  a  motion  for  a  new  trial,  was 
a  petition  and  motion  to  vacate  the  judgment- 
tinder  the  provisions  of  the  several  sections 
of  chapter  306,  Compiled  Statutes,  relating 
to  the  vacation  or  modification  by  a  district 


court  of  its  own  judgment  or  order  after  the 
term  at  which  the  same  was  made;  that  the 
court  erred  In  its  decision  in  failing  to  so 
treat  and  consider  the  motion;  and  that 
an  order  refusing  to  vacate  a  judgment  upon 
a  motion  or  petition  filed  under  the  provi- 
sions of  that  chapter  is  appealable.  / 

The  first  section  in  said  chapter  SOS  (4650) 
provides  that  for  several  causes  therein 
enumerated  a  district  court  may  vacate  or 
modify  its  own  judgment  or  order  after  the 
term  at  which  the  same  was  made.  Section 
4663  provides  that  for  certain  of  said  causes 
the  proceedings  to  vacate  or  modify  shall  be 
by  motion  upon  reasonable  notice  to  the  ad- 
verse party  or  his  attorney  in  the  action. 
Section  4654  provides  that  for  certain  other 
causes  the  proceedings  shall  be  by  petition, 
verified  by  aflldavlt,  setting  forth  the  judg- 
ment or  order,  the  grounds  to  vacate  or 
modify  it,  and,  if  the  party  filing  it  was 
defendant,  the  defense  to  the  action,  and  that 
upon  such  petition  a  summons  shall  issue  and 
be  served  as  in  the  commencement  of  an 
action.  The  so-called  motion  for  a  new  trial 
in  this  case  alleges  certain  causes  which,  it 
is  contended,  bring  the  motion  within  the 
provisions  of  said  chapter,  and  our  attention 
Is  called  to  the  fact  that  the  motion  was 
verified,  that  notice  of  the  filing  thereof  and 
that  it  would  be  called  up  for  hearing  upon 
a  date  stated  therein  was  served  upon  one  of 
the  attorneys  for  the  adverse  party,  and  that 
there  was  Incorporated  in  the  motion,  by 
reference,  the  previous  motion  to  set  aside 
default,  the  affidavits  attached  thereto,  and 
the  answer  tendered  therewith  stating  the. 
defense  to  the  action. 

[S]  The  points  now  made  with  reference 
to  the  motion  aforesaid  were  not  considered 
by  the  court  in  disposing  of  the  cause  upon 
the  former  hearing  by  dismissing  the  appeal, 
and  we  are  not  prepared  to  say  that  the 
tavlt  was  altogether  that  of  the  appellant  in 
falling  to  suggest  what  Is  now  contended  as 
to  the  nature  and  effect  of  the  motion ;  for 
the  ground  upon  which  it  was  held  that 
the  appeal  should  be  dismissed  was  not  ex- 
plicitly stated  In  the  motion  to  dismiss  nor 
relied  on  In  support  thereof,  as  we  recall 
the  argument.  We  have,  therefore,  conclud- 
ed to  grant  a  rehearing  of  the  cause  upon 
both  the  motion  to  dismiss  and  the  merits,  to 
permit  the  same  to  be  presented  and  con- 
sidered upon  the  theory  now  urged  by  the 
appellant  that  its  so-called  motion  for  a  new 
trial  was  an  application  to  vacate  the  judg- 
ment under  the  provisions  of  chapter  306, 
Comidled  Statutes  1910,  and  for  that  pur- 
pose only.  A  rehearing  as  thus  limited 
will  be  ordered.  It  will  be  further  order- 
ed that  the  clerk  transmit  forthwith  to 
counsel  for  respondent  a  copy  of  the  peti- 
tion for  rehearing  and  the  brief  filed  in 
support  thereof,  and  that  respondent  be  al- 
lowed 60  days  after  the  date  of  receiving  the 


Digitized  by 


Google 


624 


xS3  PACIFIC  BBPORTEB 


(OkL 


same  to  file  and  serre  brief  upon  the  ques- 
tions or  points  presented  thereby,  which  time 
may  be  extended  npon  application  tor  good 
cause  shown. 
Rehearing  granted. 

BEARD,  C.  J,  and  BLTDENBURGH,  J.. 
concur. 


(79  OkL  286) 

MoDONELL  V.  CONTINENTAL  SUPPLY  CO. 
at  al.     (No.  9832.) 

(Supreme  Court  of  Oklahoma.    Sept.  7,  1V20.} 

(8vlt»t>iu  by  the  Court) 

1.  Appeal  and  error  «=»345( I)— Unnecessary 
motfon  for  new  trial  does  not  extend  time  for 
appeal. 

Where  a  motion  for  a  new  trial  Is  unnec- 
essary to  present  to  this  court  for  review  an 
order  or  Judgment  appealed  from,  such  motion 
and  decision  thereon  by  the  trial  coart  are  in- 
effectual to  extend  the  time  within  which  to 
effect  an  appeal. 

2.  Appeal  and  error  «=93S<I  — Dismissed  far 
failure  to  file  petition  In  statutory  tlnai 

Where  a  petition  in  error  is  not  ffled  in 
the  Supreme  Court  within  the  time  allowed  by 
law,  the  filing  thereof  confers  no  jurisdiction 
on  the  Supreme  Court,  and  same  will  be  dla- 
missed. 

Error  from  County  Court,  Talaa  Ooan- 
ty;  H.  L.  Standeven,  Judge. 

Action  by  the  Continental  Supply  Company 
against  George  S.  McDonell.  Judgment  for 
plaintiff.  Garnishment  sued  out  and  serred 
on  tbe  Oklahoma  State  Oil  Company.  Order 
for  payment  of  certain  funds  to  ttte  plalntifl, 
and  defaidant  brings  error.  Appeal  dis- 
missed. 

R.  W.  KeUongh  and  Franklin  H.  Griggs, 
both  of  Tnlsa,  for  plaintiff  in  error. 

H.  M.  Gray,  of  Oklahoma  City,  and  Han- 
dolpta,  Haver  ft  Shirk,  of  Tnlsa,  for  defend- 
ants in  error. 

JOHNSON,  J.  The  record  disdoses  that 
on  the  1st  day  ct  June,  1917,  the  plaintiff 
recovered  a  judgment  against  the  principal 
defendant  In  the  case  by  default  for  the 
principal  sum  of  1478.95  and  $57.86  as  attor- 
ney's fees,  togetho:  with  the  costs  of  the  ac- 
tion; that  thereafter,  on  July  10,  1917, 
execution  issued  thereon,  upon  which  a  re- 
turn was  made  on  July  12,  1917,  with  an  In- 
dorsement of  no  property  found;  and  there- 
after a  garnishment  was  sued  out,  and  on 
August  9,  1917,  duly  served  upon  the  Okla- 
homa State  Oil  Company,  a  corporation,  as 
garnishee,  and  such  garnishee  was,  on  Sep- 
tember 17,  1917,  ordered  to  pay  certain 
moneys  owing  by  It  as  disclosed  by  its  an- 
swer to  the  clerk  of  said  court,  to  be  applied 


on  the  judgment  aforesaid.  Thereafter,  on 
September  13,  1917,  the  plaintiff  in  &cTor 
Qled  its  motion  to  vacate  said  order,  sup- 
ported by  affidavit,  which  the  court  beard, 
and  on  September  22,  1917,  made  its  order 
denying  the  same.  Motion  for  new  trial 
was  filed  on  September  24,  1917,  and  was 
denied  by  the  court  on  September  26,  1917. 
The  plaintiff  in  error  filed  a  petition  in  error 
In  this  court  on  March  26,  1918. 

On  August  4,  1920,  the  defendant  In  error, 
the  CJontinoital  Supply  Company,  filed  its 
motion  to  dismiss  the  appeal  herein,  for 
the  reason  that  the  said  proceedings  in  er- 
ror were  not  commenced  within  the  time 
limited  by  law,  in  that  the  record  shows  the 
rendition  of  judgment  sought  to  be  appealed 
from  on  the  17th  day  of  September,  1917,  and 
that  the  motion  to  vacate  was  filed  on  the 
18tb  day  of  September,  1917,  which  was  de- 
nied on  the  22d  day  of  September,  1917,  as 
aforesaid;  and  that  more  than  six  montla 
had  elapsed  from  the  date  of  denying  said 
motion  on  September  22d  and  the  filing 
of  the  petition  in  error  herein  on  the  25th 
day  of  March,  1918;  that  the  filing  of  the 
motion  for  new  trial  on  September  24,  1917, 
did  not  extend  the  time,  for  the  reason  that 
the  filing  and  determining  of  a  motion  fbr 
new  trial  of  a  contested  question  of  fact, 
not  arising  upon  the  pleadings,  but  upon  a 
motion,  is  unnecessary  to  authorize  this 
court  to  review  the  order  made  uiK>n  such 
hearing.  To  this  motion  no  response  has 
been  filed. 

[1]  We  think  this  contention  of  counsel 
is  correct,  and  must  be  sustained.  Such  was 
the  holding  of  tills  court  In  the  case  of  Robe 
et  al.  V.  FuUerton-Stewart  Lumber  Ca,  47 
OkL  617,  149  Pac  1167,  wherein  in  para- 
graph 1  of  syllabus  it  is  said: 

"The  filing  and  determining  of  a  motion  for 
a  new  trial  of  a  contested  question  of  fact  not 
arising  upon  the  pleadings,  bat  upon  a  motion, 
is  unnecessary  to  authorise  this  court  to  re- 
view the  order  made  op^n  audi  hearing." 

To  the  same  effect  is  Bond  v.  Cook,  28  OkL 
446,  114  Pac.  723;  Williamson  v.  Adams, 
SI  OkL  603,  122  Pac.  499;  PoweU  v.  NldK>lS, 
26  Okl.  734,  UO  Paa  762,  29  L.  R.  A.  (M.  S.) 
886. 

[2]  It  is  equally  settled  by  the  dedsions 
of  this  court  that  where  a  motion  for  sew 
trial  is  unnecessary  to  present  to  this  oourC 
for  review  an  order  or  judgment  aroealed 
from,  such  motion  and  decision  thereon  by 
the  trial  court  are  ineffectual  to  extend  the 
time  vrithln  which  to  effect  an  appeal.  Chest- 
nut et  aL  V.  Overholser,  75  OkL  190, 182  Pac. 
683 ;  Carey  Co.  v.  Yickers,  63  OkL  669,  167 
Pac.  299;  Cowart  v.  Parker-Washington  Go. 
et  aL,  40  OkL  66,  136  Pac.  158;  St.  L.  ft  S. 
F.  R.  Co.  V.  Nelson.  40  OkL  143,  136  Pac. 
690.    The  record  discloses  that  the  judgment 
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and  order  complalirad  of  was  rendered  on 
September  22,  1017,  and  that  tbe  alx-mpnth 
period  In  which  an  appeal  must  be  lodged  In 
this  court  expired  on  March  22,  1918,  and, 
the  petition  in  error  not  having  been  filed 
until  March  26,  1918,  the  same  did  not  con- 
fer jurisdiction  upon  this  court  to  review 
the  action  of  the  trial  court 

Therefore  the  motion  of  the  defendant  in 
error  to  dismiss  the  appeal  herein  most  be 
sustained;    and  it  is  bo  ordered. 

BAINBT,  O.  X,  and  HABRISON,  KANE, 
PITGHFORD,  HIGGINS,  BAII^BY.  and 
RAMSE;,  33.,  concur. 


(7>  Okl.  SOT) 

LAWYER-CUFF   CO.  v.  BLAND   at  aL 
(No.  1 1 089.) 

(Sapreme  Court  of  Oklahoma.    Not.  9,  1920.) 

(8vU»1m»  by  «k«  Court.) 

Appeal  and  error  «=3754( 3)— Denial  of  new 
trial  must  be  assigned  as  error  to  review 
trial  error  and  saffldeney  of  the  evidenoe. 

Where  the  plaintiff  in  error  has  not  assigned 
as  error  the  overruling  of  the  trial  court  of 
a  motion  for  a  new  trial,  this  court  will  ant 
consider  errors  alleged  to  hare  occurred  during 
the  trial  or  the  snfficiencT  of  the  evidence  to 
support  the  verdict  of  the  Jury  or  the  decision 
of  the  court. 

Appeal  from  District  Conrt,  Oklahoma 
Comity ;  James  J.  Phelps,  Jndga 

Action  by  liena  L.  Bland  and  another 
against  the  Lawyer-Cnff  Company.  Judg- 
ment for  plaintlfls,  and  defendant  appeals. 
Appeal  dismissed. 

Grant  Stanley,  of  Oklahoma  City,  for 
jdaintlfl  In  error. 

John  W.  Hayson  and  Ohas.  H.  Gamett, 
both  of  Oklahoma  City,  for  defendants  In 
error. 

COIiUEB,  3.  An  action  was  brought  In 
the  district  court  by  the  defendants  in  error 
against  the  plaintiff  in  error  to  have  real 
estate  described  in  the  petition  adjudged  and 
declared  their  homestead,  and  as  such  free, 
clear,  and  discharged  from  any  alleged  or 
apparent  lien  claimed  against  same  by  rea- 
son of  a  judgment  against  one  of  the  def^id- 
ants  in  error,  W.  F.  Bland,  rendered  in  the 
district  conrt  of  Oklahoma  county  on  or 
about  the  28tb  day  of  September,  1910,  and 
to  remove  the  doud  of  said  jndgmoit  as  an 
apparent  lien  on  their  homestead.  The  facts 
necessary  to  entitle  them  to  the  relief  pray- 
ed, if  proved,  were  pleaded  and  set  forth  In 
the  petition  of  the  said  defendants  In  error. 


to  which  the  plaintiff  In  error  filed  a  gen- 
eral denial. 

The  evidence  disclosed  the  defendants  in 
error  had  temporarily  moved  away  from  their 
said  homestead,  leaving  most  of  their  fnmi- 
ture  in  the  house,  and  had  rented  the  house 
for  a  year,  intending  to  retain  the  same  as 
their  homestead,  and  to  return  and  live  in 
the  house  as  soon  as  the  business  which  took 
them  away  was  completed;  that  after  rent- 
ing said  house  for  two  years  they  again  took 
possession  and  occupied  same  as  their  home- 
stead. At  the  time  the  judgment  in  question 
was  rendered  the  title  to  the  homestead  was 
In  the  defendant  in  error  W.  F.  Bland,  but  in 
October,  1908,  he  conveyed  it  by  warranty 
deed  to  defradant  in  error  Lena  L.  Bland,  his 
wife. 

The  trial  court  found  in  favor  of  defend- 
ants in  error,  and  granted  them  the  relief 
prayed,  and  from  the  judgment  therein  toi- 
dered  the  plaintiff  in  error  perfected  this  ap- 
peal, but  did  not  in  its  petition  in  error  filed 
in  this  court  assign  as  error  the  overruling 
by  the  trial  court  of  Its  motion  for  a  new 
trial. 

Under  the  practice  in  this  Jurisdiction, 
where  the  overruling  of  a  motion  for  a  new 
trial  is  not  assigned  as  error  in  the  petition 
In  error  filed  in  the  case,  this  court  will  Jiot 
consider  errors  alleged  to  have  occurred  dur- 
ing the  trial,  or  review  the  sufficiency  of  the 
evidence  to  support  the  verdict  of  the  Jury  or 
the  decision  of  the  court 

"Where  plaintiff  Pn  error]  fails  to  assign  as 
error  the  overralmg  of  a  motion  for  a  new 
trial,  this  court  will  not  review  the  sufficiency 
of  the  evidence  to  support  the  verdict"  Biter- 
Conley  Mfg.  Co.  v.  Wryn,  174  Pac.  280;  Faunce 
A  Spfamey  v.  Bam  Daub  ft  Co.  et  aL,  178 
Pac  7a 

In  Stlnchcomb  et  aL  r.  Myers,  28  Okl.  507, 
110  Pac.  602,  Justice  Kane,  speaJdng  for  this 
court  says: 

"It  has  long  been  the  settled  rule  of  prac- 
tice in  this  court  that  errors  occurring  during 
the  trial  cannot  be  considered  by  the  Supreme 
Court  unless  a  motion  for  a  new  trial,  found- 
ed upon  and  including  such  errors,  has  been 
made  by  the  complaining  party  and  acted  upon 
by  the  trial  court  and  its  ruling  excepted  to, 
and  afterwards  assigned  for  error  in  the  Su- 
preme Court  Beall  v.  Mutual  Life  Ins.  Co. 
of  N.  Y.,  7  Okl.  285,  64  Pac.  474;  Glaser  et 
al.  V.  Glaser  et  al.,  13  OkL  889,  74  Pac.  944; 
Bradford  v.  Brennan  et  aL,  15  Okl.  47,  78 
Pac.  387." 

For  the  reason  that  the  plaintiff  In  error 
did  not  assign  in  his  petition  in  error  the 
overruling  of  its  motion  for  a  new  trial,  the 
motion  of  defendants  in  error  to  dismiss  this 
appeal  must  be  sustained. 

Appeal  dismissed. 

All  the  Justices  concor,  except  BAINOT, 
C.  J.,  present  but  not  participating,  and 
KANB,  J.,  absent 
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OLIVER  et  al.  V.  PICKETT,  Creek  Coanty 
Treasurer,  et  al.    (No.  10920.) 

(Supreme  Court  of  Oklahoma.    June  1,  1920. 
Bebearing  Denied  Nov.  23,  1920.) 

/Byllalua  by  (fte  C<mrt.) 

1.  Municipal  corporations  «=»293(3)— Resolu- 
tion, though  Irregular,  held  snfflolent  to  au- 
thorize Improvement  contract. 

In  an  action  by  property  owneni  to  have 
certain  special  assessments  levied  against  their 
property  declared  null  and  void,  for  the  rea- 
son the  resolution  passed  by  the  city  commis- 
sioners did  not  declare  said  work  or  improve- 
ment necessary;  where  the  proceedings  were 
controlled  by  sections  722  to  733,  Snyder's 
Statute  of  1009,  and  where  the  record  discloses 
that  the  city  commissioners  passed  a  resolu- 
tion and  pubUsbed  the  same  the  required 
length  of  time,  as  required  by  section  723  of 
said  statute,  and  said  resolution  notifying  the 
property  owners  that,  if  no  protest  was  filed 
within  15  days  after  the  last  publication  of 
said  resolution,  a  contract  would  be  let  for 
the  paving  and  guttering  of  said  street,  and 
it  appears  that  no  protest  was  filed  by  the 
property  owners,  hM  the  resolution,  though 
irregular  in  form,  in  not  expressly  declaring 
that  the  improvement  was  necessary,  is  not 
invalid,  but  sufficient  to  give  the  city  commis- 
sioners Jurisdiction  to  enter  uto  a  contract 
for  said  improvement,  and  the  assessments 
made  in  accordance  therewith  are  valid. 

2.  Monlolpal  corporations  «3>79— Charter  be- 
comes organic  law  of  municipality  supersed- 
ing other  stats  laws. 

The  provisions  of  a  city  charter  adopted 
and  approved  according  to  the  Constitution  and 
laws  of  this  state,  become  the  organic  law  of 
such  municipality,  and  supersede  the  laws  of 
the  state  in  conflict  therewith  In  so  far  as 
they  attempt  to  regulate  merely  mnnidpal 
matters. 

3.  Munloipal  oorpcrations  ®=35I3(5)— Action  tc 
set  aslds  assessments  not  maintainable,  un- 
ices commenced  within  60  days  after  final 
assessment  ordinance. 

Where  city  commissioners  have  acquired 
jurisdiction  to  make  certain  street  improve- 
ments and  have  passed  the  ordinance  making 
final  assessment,  and  assessed  the  benefits  to 
the  property  owners,  and  where  the  law  gov- 
erning the  making  of  such  improvements  was 
section  722  to  733,  Snyder's  Statute  of  1909, 
the  property  owners  cannot  maintain  an  action 
to  set  aside  said  assessments,  unless  for 
reasons  enumerated  in  section  728,  Snyder's 
Statutes,  unless  said  action  is  commenced 
within  60  days  after  the  passage  of  the  or- 
dinance making  such  final  assessment. 

Appeal  from  District  Court,  Creek  Coun- 
ty ;  Luden  B.  Wright,  Judge. 

Action  by  H.  Oliver  and  others  against  E. 
B.  Pickett,  County  Treasurer  of  Creek  Coun- 
ty, and  others,  to  enjoin  collection  of  special 
paving  assessments.  From  the  Judgment 
plaintiffs  appeal.    Afl^rmed. 


John  J.  Davis  and  O.  T.  Pendleton,  both 
of  Sapolpa,  for  plaintiffs  in  error. 

Leroy  J.  Burt  and  Bobert  B.  Keenan,  both 
of  Sapulpa,  for  defendants  In  error. 

McNeill,  J.  This  action  was  commenced 
in  the  district  court  of  Creek  county  by  H. 
Oliver  et  al.  against  the  county  treasurer, 
the  city  of  Sapulpa,  and  John  E.  Nolan  et 
al.,  to  enjoin  the  county  treasurer  from  col- 
lecting certain  special  assessments  or  paviilg 
taxes  agrainst  the  lots  of  the  plalntUCs.  The 
second  amended  petition  alleged  the  plain- 
tlfls  were  owners  of  certain  lots  in  the  dty 
of  Sapulpa,  and  that  said  dty  of  Sapulpa  is 
a  munldpal  corporation,  having  a  charter 
form  of  government;  that  the  said  charter 
provides  that  the  general  laws  of  the  state 
relating  to  cities  of  the  first  dass,  approved 
the  17th  day  of  April  1906  (Laws  1907-08, 
c.  10),  shall  govern  the  iiaving  of  streets. 
It  Is  alleged  that  the  dty  commissioners  at- 
tempted to  form  street  improvement  district 
No.  15,  and  to  pave  said  street,  but  that  no 
petition  was  filed  with  the  dty  commission- 
ers, asking  that  said  street  be  iiaved,  and  that 
no  preliminary  resolution,  declaring  the  im- 
provement necessary,  was  published,  and 
that  no  preliminary  estimate  was  filed  with 
the  C!ity  Commissioners,  and  that  the  pave- 
ment was  worthless. 

To  the  petition,  the  defendants  filed  an 
answer,  and  upon  trial  of  the  case  to  the 
court  the  court  made  findings  of  fact,  and 
conduslons  of  law  In  substance  aa  folloira: 

First  That  the  plaintiffs  were  the  owners 
of  certain  lands  liable  for  assessment  In  said 
paving  district 

Second.  That  the  proceedings  of  the  board 
of  commissioners  of  the  dty  of  Sapulpa,  lead- 
ing to  and  culminating  in  the  construction  of 
the  pavement  mentioned  in  the  pleadings, 
were  based  solely  upon  preliminary  resolu- 
tion No.  119. 

Third.  That  the  pavement  was  faulty  and 
defective  and  of  practically  no  value. 

Fourth.  That  at  the  time  of  the  adoption 
of  resolution  No.  110  by  the  board  of  commis* 
sloners  of  said  dty  of  Sapulpa,  said  board 
had  never  required  the  dty  engineer  of  said 
city  to  prepare  complete  and  accurate  sped- 
ficatlons  and  estimates  for  such  street  im- 
provement, and  that  no  such  spedficatlons 
and  estimates  were  ever  prepared,  or  filed  or 
approved,  as  provided  by  section  615,  Bevised 
Laws  of  Oklahoma  1910,  but  that  said  pre- 
liminary resolution  by  the  board  of  conimis- 
sloners  was  had  under  the  provlslODS  of  the 
act  of  1907-08,  and  that  the  latter  did  not 
require  such  estimate. 

The  court  then  concluded  as  a  matter  of 
law  that  the  plaintiffs  would  be  entitled  to 
equitable  relief,  provided  the  proceedings  of 
the  board  of  commissioners  of  the  dty  of 
Sapulpa,  which  authorized  the  constructioni 
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of  Bald  payement,  were  without  Jurisdiction 
and  void. 

The  court  concluded  as  a  matter  of  law 
that  no  preliminary  speclflcatlons  and  esti- 
mates for  said  street  paving  were  required 
to  be  prepared  by  the  dty  engineer  of  the 
dty  of  Sapnlpa,  or  approved  by  the  board  of 
commissioners. 

The  court  condnded  that  said  preliminary 
resolntlon  No.  119,  and  that  the  publication 
thereof,  was  suffldent  to  confer  jurisdiction 
<m  the  board  of  commissioners  of  said  dty 
to  order  the  construction  of  the  said  street 
pavement,  and  concludes  as  a  matter  of  law 
that  the  proceedings  of  said  commissioners 
in  the  matter  were  valid,  under  the  act  of 
1907-08,  and  that  said  act  of  1907-08  was  in 
full  force  and  effect  at  the  time  of  the  adop^ 
tlon  of  said  preliminary  resolution  by  reason 
of  its  Incorporation  In  the  charter  of  said 
dty. 

From  said  Judgment,  the  plalntUta  In  ei^or 
have  appealed,  and  for  reversal  rely  upon 
three  propositions: 

The  first  assignment  of  error  Is  that  the 
court  erred  in  condndlng  as  a  matter  of  law 
that  the  preliminary  resolution  and  Its  publi- 
cation was  suffldent  to  confer  Jurisdiction  on 
the  board  of  commlssioneTS  to  contract  for 
the  street  improvement.  It  is  contended  by 
plalntur  in  error  that  the  resolution  is  In- 
suffident  for  the  reason  it  Is  not  stated  In 
said  resolution  the  dty  commissioners  had 
dedared  said  work  necessary.  The  heading 
of  the  resolution  Is  as  follows: 

"A  resolution  to  pave,  curb,  gutter,  grade 
and  drain:  First.  Hobson  avenue  from  the  east 
line  of  Poplar  street  to  the  east  line  of 
Qckory  street  Seccmd.  Hickory  street  from 
the  north  line  of  Dewey  avenue  to  the  sonth 
line  of  the  8t  Louis  &  San  Frandsco  Rail- 
way right  of  way.  And  to  install  the  neces- 
sary pipes,  catch-basins  and  manholes  and 
•et  cnrUng  therefor." 

/  It  was  stated  In  the  resolution  that  the 
same  should  be  published,  and  then  notifies 
the  property  owners,  If  owners  of  more  than 
half  of  the  area  of  the  lots,  pieces,  or  parcels 
of  ground  liable  to  assessment  for  the  cost 
of  such  Improvement  shall  not,  within  IS 
days  after  the  last  day  of  publication  of  the 
Tesolutlon,  file  their  protest  In  writing 
against  sudi  improvement,  then  the  board 
of  commissioners  shall  cause  sudi  improve 
ment  to  be  made,  and  shall  contract  for  the 
expense  of  the  same  to  be  charged  against 
the  several  lots,  pieces,  and  parcds  of  ground 
liable  to  assessment  for  such  Improvement,  as 
provided  In  House  Bill  231  which  was  ap- 
proved April  17, 1908.  In  considering  wheth- 
er the  resolution  was  suffldent  to  give  the 
conunlssloners  Jurisdiction  to  order  and  con- 
tract for  said  paving,  for  the  reason  the 
resolution  did  not  contain  a  statement  or 
declaration  that  the  dty  commissioners  had 
dedared    the    Improvement    necessary,    we 
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have  not  been  dted  with  any  decision  of 
this  court  upon  said  question,  but  are  dted 
cases  of  other  courts  passing  on  this  Identical 
question.  The  identical  question  was  dedded 
by  the  Supreme  Court  of  Kansas  in  the  case 
of  Newman  v.  City  of  Emporia,  32  Kan.  456, 
4  Pac.  815,  wherein  the  court,  in  disposing 
of  the  identical  question,  stated  as  follows: 

"(1)  The  plaintiff  daims  that  the  original 
resolution,  ordering  the  improvements  to  be 
made  on  Sixth  avenue,  was  informal,  for  the 
reason  that  the  dty  council  did  not  'dedare 
such  work  or  improvement  necessary  to  be 
done.'  Now,  the  statute  in  force  at  the  time 
(section  75  of  the  Second-Class  City  Act 
[Comp.  Laws  1879,  c.  19,  par.  814])  does  re- 
quire tliat  the  resolution  passed  by  the  dty 
council  should  'declare  such  work  or  improve- 
ment necessary  to  be  done';  but  we  think  the 
dty  council  in  effect  complied  with  the  law. 
When  they  declared  that  the  work  should  be 
done,  and  instructed  the  dty  derk  to  ad- 
vertise the  same  in  accordance  with  the  law 
governing  such  improvements,'  they,  in  effect, 
declared  that  the  improvement  was  necessary, 
and  thereby  invited  opposition  and  protest, 
and  gave  as  full  opportunity  for  the  same  as 
though  they  had  in  express  terms  dedared  that 
the  improvement  was  necessary." 

The  Supreme  Oonrt  of  Indiana,  In  tbe  case 
of  Spauldlng  v.  Baxter,  25  Ind.  App.  486,  68 
N.  E.  661,  stated  as  follows: 

"Besides,  the  council  has  the  exdusive  right 
to  judge  of  the  necessity  for  the  improve- 
ment; and  when  it  acts,  and  orders  the  Im- 
provement made,  such  action  necessarily  in- 
volves a  determination  of  the  necessity  for  tb* 
work." 

In  the  case  of  Barber  Asphalt  Oo.  v.  Bdger 
ton,  125  Ind.  455,  26  N.  B.  436,  tbe  court 
stated:  > 

A  statnte  providing  that  "the  council  or 
board  of  trustees  shall  dedare,  by  resolution, 
the  necessity  therefor,  and  give  two  weeks' 
publication,  stating  the  time  and  place  where 
the  property  owners  can  object  to  sudt  im- 
provements, does  not  require  two  separate 
resolutions,  one  declaring  the  necessity  for  the 
Improvement,  and  a  second,  after  hearing  the 
property  owners,  for  the  construction  of  the 
improvement,  but  is  substantially  complied  with 
by  a  notice  to  the  property  owners  after  pas- 
sage of  the  resolution  ordering  the  Improve- 
ment" 

The  Supreme  Court  of  California,  in  the 
case  of  Banaz  v.  Smith,  133  Cal.  102,  65 
Pac.  309,  stated: 

"The  fact  that  a  resolution  of  intention  to 
construct  a  sewer  did  not  state  that  the  work 
was  necessary  did  not  render  the  resolution 
invalid." 

[1]  Plalntlfls  in  error.  In  support  of  their 
contention  that  the  resolution  must  contain 
a  direct  statement  that  the  dty  commlssfon- 
ers  had  dedared  said  work  a  necessity,  dtetf 
the  case  of  McLanren  t.  Glty  of  Orand  Forks, 
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6  Dak.  897,  43  K.  W.  710,  bnt  tJiat  case  is 
disttnguljshable  for  the  reason,  not  only  was 
there  no  declaration  that  the  work  was  a 
necessity,  but  no  resolution  of  any  kind  or 
character  was  ever  passed  or  published.  The 
case  of  Hoyt  v.  City  of  Saginaw,  19  Mich. 
39,  2  Am.  Bep.  76,  is  also  cited,  but  an  exam- 
ination of  that  case  discloses  that  no  reso- 
lution of  necessity  was  ever  passed  or  pub- 
lished. And  while  the  court  discusses  this 
same  question.  It  was  unnecessary,  for  the 
reason  no  resolution  was  ever  published  nor 
notice  of  any  kind  given  to  the  property  own- 
«r8.  The  case  of  City  of  Enid  t.  Oensman, 
76  Okl.  80,  181  Pac.  808,  is  also  cited,  but 
the  same  facts  existed  in  that  case,  as  no 
resolution  was  ever  passed  or  published. 
These  cases  are  distinguishable  for  the  rea- 
son in  the  case  at  bar,  a  resolution  was 
passed  and  published.  The  cases  relied  upon 
by  both  sides  in  this  case  support  the  prin- 
ciple that  where  a  resolution  is  passed,  al- 
though defective  and  irregular,  still,  if  the 
resolution  is  published  the  proper  length  of 
time,  and  Is  sufficient  to  give  the  property 
owners  notice  that  the  Improvement  would 
be  contracted  for  unless  a  protest  was  flled, 
and  thereafter  the  property  owners  fall  to 
file  any  protest,  though  said  resolution  Is 
irregular,  it  will  be  valid  and  sufficient  to 
give  the  commissioners  Jurisdiction  to  pro- 
ceed with  the  improvement.  Under  the  facts 
In  the  case  at  bar,  the  publishing  of  the 
resolution  in  the  instant  case  was  sufficient 
to  notify  the  landowners  whose  property 
was  .liable  to  be  assessed  for  the  improve- 
ment that,  unless  they  flled  their  protest 
within  15  days  from  the  last  day  of  publi- 
cation, the  commissioners  would  t>i'oceed 
with  said  work.  We  think  the  same  was 
sufficient  to  give  the  city  commissioners  juris- 
diction to  proceed  with  the  improvement. 

[2]  The  third  assignment  of  error  raises 
the  question.  Were  the  proceedings  concern- 
ing the  pavement  of  the  streets  controlled  by 
the  general  laws  of  the  state,  to  wit,  section 
616,  Hevlsed  Laws  1910,  or  were  they  con- 
trolled by  the  provisions  of  the  city  charter 
to  what  M  now  sections  722  to  733,  Snyder's 
Statute  of  1909?  This  court,  in  the  case  of 
State  ex  rri.  Burns  v.  linn,  40  Okl.  627,  153 
Pac.  826,  Ann.  Cas.  1918B,  139,  stated  as  fol- 
lows: 

"These  constitutional  and  statutory  provi- 
sions have  been  construed  by  this  court  in  a 
number  of  cases,  and  it  has  been  the  uniform 


holding  of  the  court  that  the  provisions  of 
a  charter  adopted  and  approved  in  accordance 
with  such  constitutional  and  statutory  provi- 
sions become  the  organic  law  of  such  munici- 
pality and  supersede  the  laws  of  the  state  in 
conflict  therewith  in  so  far  as  they  attempt 
to  regulate  merely  municipal  matters.  Owen 
V.  Tulsa,  27  Okl.  264,  111  Pac.  320;  Lackey 
et  al.  V.  Grant  et  al.,  29  Okl.  255,  116  Pac.  913; 
Mitchell  V,  Carter,  31  Okl  692,  122  Pac.  691 ; 
Oklahoma  By.  Co.  v.  Powell,  33  Okl.  767,  127 
Pac.  lOSO;  In  re  iiimmons,  4  Okl.  Or.  662. 
112  Pac.  951." 

The  city  cbart^er  provides  that  the  general 
laws  of  the  state  of  Oklahoma,  relating  to 
cities  of  the  first  class,  approved  17th  day 
of  April,  1908,  should  govern  in  regard  to 
paving  the  streets  of  the  city.  The  particu- 
lar section  of  the  law,  approved  April  17, 
1908,  that  dealt  with  the  proceedings  regard- 
ing the  paving  of  streets,  as  to  preparing  a 
preliminary  estimate,  was  section  723,  Sny- 
der's Statute  of  1909.  Plaintiffs  in  error  cbn- 
cede,  if  the  resolution  was  sufficient  to  give 
the  commissioners  Jurisdiction,  that  it  was 
unnecessary.  If  the  charter  provisions  of  the 
state  control,  to  prepare  a  preliminary  es- 
timate. The  commissioners  complied  with 
the  provisions  of  the  city  charter  applicable 
to  paving. 

[3]  It  being  settled  by  former  decisions 
of  the  court  that  the  provisions  of  a  city 
charter  governed  the  proceedings,  and  the 
city  commissioners  having  followed  the  pro- 
cedure provided  for  by  the  city  Charter,  the 
contention  of  plaintiff  In  error  that  it  was 
necessary  to  file  a  preliminary  estimate  can- 
not be  sustained;  there  being  no  question  pre- 
sented that  the  paving  of  streets  invtdved 
anything  but  a  purely  municipal  matter. 
Having  decided  that  the  city  commissioners 
acquired  Jurisdiction  to  enter  into  the  con- 
tract, the  proceedings  of  the  commissioners 
not  being  void,  any  right  that  the  plaintiffs 
might  have  had  would  be  barred  by  section 
728,  Snyder's  Statute  1909,  which  provides 
that  the  assessment  should  not  be  set  aside, 
unless  the  proceedings  were  brought  within 
60  days  after  the  passing  of  the  ordinance 
making  such  final  assessment. 

For  the  reasons  stated,  the  Judgment  of 
the  court  is  affirmed. 

HABEISON,  V.  a  J.,  and  BANB,  PITCH- 
FOBD,  JOHNSON,  and  BAMSBS,  JJ.,  con- 
cur. 
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MISSOULA  BELT  LINE  RY.  CO.  v.  SMITH 
et  al.     (No.  4201.) 


(Supreme  Court  of  Montana.    Not.  8,  19*^0.) 

1.  Appearance  «=34— Under  amended  statute, 
mere  filing  of  motion  attacking  JurlsdIotlon 
extends  time  for  general  appearance. 

Under  proTisions  of  Key.  Codes,  |  8719, 
aDowing  default  judgment  if  defendant  fafla  to 
challenge  the  jurisdiction  of  the  court,  or  if 
no  demurrer,  motion,  or  special  appearance 
coupled  with  a  motion  challenging  the  Juris- 
diction of  the  court,  has  been  filed,  which  pro- 
visions were  added  by  amendment  in  1U08 
(Laws  1005,  c.  S9),  after  decision  construing 
the  original  statute  as  permitting  defaults, 
where  there  was  pending  the  motion  to  t]uash 
the  service  of  summons,  the  mere  filing  of  a 
motion  which  challenges  the  jurisdiction  of  the 
court  is  sufficient  to  extend  the  time  for  gen- 
eral appearance. 

2.  Dismissal  and  nonsuit  «=»53(8)  —  AoUon 
dismissed  when  attoraay  Is  not  authorized 
to  aet  for  plaintiff. 

Where  the  attorney  who  commenced  the 
action  is  shown  by  proceedings  under  Bev. 
Codes,  i  6423,  to  have  no  authority  to  rep- 
resent the  plaintiff,  for  whom  he  assumed  to 
act,  the  action  will  be  dismissed. 

3.  Attoraey  and  dlent  «s>7 1— Motion  attack- 
ing attornoy's  authority  must  be  supported 
by  showing. 

A  motion  by  either  party,  attacking  the 
authority  ot  the  attorney,  who  claims  to  rep- 
resent the  other  party,  must  be  supported  by 
a  sho^ving,  by  affidavit  or  otherwise,  of  rea- 
sonable cause  for  the  motion,  aince  the  attor- 
ney is  presumed  to  have  anthority  nntil  the 
contrary  is  shown. 

4.  Judgment  4=>  1 08— Motion  attacking  author- 
ity of  attorney  to  represent  plalntllf  attacks 
"Jurisdiction"  of  court,  and  preweits  de- 
fault. 

Witliin  Rev.  Codes,  {  6719,  preventing  de- 
fault after  motion  challenging  the  jurisdiction 
of  the  court,  "Jurisdiction"  is  the  power  to 
bear  and  determine  the  particular  case,  so 
that  a  motion  to  require  the  attorneys  to 
prodnce  their  authority  to  appear  for  plaintilf, 
and  asking  for  dismissal  because  they  were  un- 
authorized to  institute  the  action,  attacks  the 
Jurisdiction  of  the  conrt,  and  is  sufficient  to 
prevent  a  default. 

(Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Jurisdic- 
tion.] 

Appeal  from  District  Court,  Mt—nnin 
Oono^:   QAeodore  Leutz,  Jndge. 

Action  by  the  Missoula  Belt  Line  Hallway 
Oompany  against  George  P.  Smith  and  oth- 
ers. From  an  order  granting  defendant's 
ntotlon  to  set  aside  a  default  Judgment, 
plaintiff  appeals.    Affirmed. 
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S.  J.  Biacboff,  of  Portland,  Or.^  and  B.  O. 
Mnlroney,  of  Missonla,  for  appellant. 

Harry  H.  Parsons  and  Ibomas  N.  Mar- 
lowe, both  of  Missoula,  for  respondents. 


BRANTLY,  0.  J.  On  September  7.  1017, 
the  plaintiff  commenced  an  action  in  the 
district  court  of  Missoula  county  to  recover 
the  sum  of  $8,(X)0,  with  interest,  which  it 
was  alleged  the  defendants  bad  collected  for 
the  use  and  benefit  of  the  plaintiff,  but  had 
failed  and  refused  to  pay  to  it.  The  defend- 
ants were  on  that  day  served  with,  summons 
and  a  copy  of  the  complaint  On  September 
20  the  iettmiaata  filed  wltb  the  clerk  and 
served  upon  attorneys  for  plaintiff  a  mo- 
tion asking  the  court  to  require  the 
said  attorneys  to  produce  and  prove 
their  authority  to  appear  as  such  in  the 
action,  and  to  order  a  stay  of  proceedings 
until  such  authority  should  be  produced.  On 
the  same  day  fbey  filed  and  served  a  motion 
asking  that  the  actl<m  be  dismissed,  on  the 
ground  that  It  bad  not  been  properly  brought, 
in  that  it  bad  not  been  authorized  by  any 
one  having  the  right  to  do  so.  Bach  of  these 
motions  recited  that  defendants  appeared 
specially  for  the  purpose  of  the  motion  only. 
Xbc  second  motion  was  supported  by  an  af- 
fidavit by  defendant  George  P.  Smith,  presi- 
dent of  the  plaintiff.  The  purpose  of  the 
affidavit  was  to  show  that  the  action  had 
not  been  authorized  by  plaintiff  corporation, 
but  had  been  conmienoed  by  one  Oettinger, 
who  was  without  authority  to  act  for  the 
plaintiff  In  any  capacity  whatever.  On 
September  29,  before  either  of  the  motlcms 
had  been  called  to  the  attention  of  the 
court,  or  beard  and  disposed  of  by  It,  the 
plaintiff,  through  Its  attorneys,  filed  a  prae- 
cipe with  the  clerk  to  enter  the  default  of 
the  defendants  for  failure  to  answer  or 
otherwise  make  their  appearance  within  the 
time  required  by  law.  The  clerk  thereupon 
entered  the  default,  and  immediately  there- 
after entered  Judgment  against  the  defend- 
ants for  the  amount  claimed  in  the  coraplainL 
On  October  1  the  defendants  ffied  their  mo- 
tion to  set  aside  the  default  and  the  Judg- 
ment This  motion  was  supported  by 
affidavits  setting  forth  at  length  t;he  facts 
upon  which  the  defendants  relied  for  their 
defense.  On  November  12  the  court  after  a 
hearing,  granted  defendants'  motion.  From 
tbis  order  plaintiff  has  appealed. 

The  question  submitted  for  decision  Is 
whether,  under  the  provisions  of  section  6719 
of  the  Revised  Codes,  the  pendency  of  de- 
fendants' motions,  or  either  of  them,  pre- 
cluded the  entry  of  the  default  and  Judgment 
by  the  cleric  If  the  answer  la  in  the  af- 
firmative, the  order  appealed  from  must  be 
affirmed,  for  in  that  case  the  defendants 
were  entitled  as  of  right  to  have  the  motions 
disposed  of  before  they  could  be  put  in  de- 
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tKolt  The  purpose  of  the  tvro  motions  was 
the  same.  They  will  therefore  hereafter  be 
referred  to  and  treated  as  one. 

{11  Section  6719,  bo  far  as  pertinent  here, 
declares : 

"Judgment  may  be  had,  if  the  defendant  fail 
to  answer  the  complaint  or  to  ohaUenge  the 
furisdiotion  of  the  oourta  aa  follows: 

"1.  In  an  action  arising  upon  contract  for 
the  recovery  of  money  or  damages  only,  if  no 
answer,  demurrar,  motion  or  apeoial  appear- 
ance, coupled  ioith  a  motion  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified 
in  the  summons,  or  such  further  time  as  may 
have  been  granted,  or  on  motion  to  quash  or 
*et  atide  the  service  of  summons,  or  to  ohaU 
Jenge  the  jurisdiction  of  the  court  has  been 
made  and  filed,  the  clerk  upon  application  of 
the  plaintitt,  must  enter  the  default  of  the' de- 
fendant, and  immediately  thereafter  enter  judg- 
ment for  the  amount  specified  in  the  complaint, 
including  the  costs,  against  the  defendant  or 
against  one  or  more  of  several  defendants,  in 
the  cases  provided  for  in  section  6524.    *    *    *" 

The  portion  of  this  section  quoted  is  snb- 
dlvision  1  of  section  1020  of  the  Code  of 
Civil  Procedure  of  1895,  as  amended  by  sec- 
tion 1  of  chapter  69  of  the  Laws  of  1905; 
the  Italicized  clauses  indicating  the  amend- 
ments made  at  that  time. 

Section  1020,  supra,  was  first  enacted  by 
the  territorial  Legislature  In  1867.  Laws 
of  1867,  p.  16%  I  150.  It  continued  there- 
after to  be  the  law  on  the  subject  in  this 
jurisdiction  until  It  was  amended,  as  above 
Indicated.  In  the  case  of  Mantle  v.  Oasey, 
31  Mont  408,  78  Pac.  691,  there  was  i»es«it- 
ed  the  question  whether,  under  subdivision 
2  of  the  section  which  contained  the  same 
provision  as  subdivision  1  relating  to  the 
clerk's  duty  to  enter  default,  a  special  ap- 
pearance, coupled  with  a  motion  to  quash  the 
service  of  summons,  extended  the  time  for 
general  appearance  and  answer  to  the  merits 
of  the  action.  The  court  held  that  it  did 
not,  and  affirmed  an  order  of  the  district 
court  of  Sliver  Bow  county  denying  a  mo- 
tl<»i  to  vacate  a  judgment  entered  on  default 
of  defendants  after  a  motion  to  quash  the 
summons  had  been  filed.  This  decision  was 
rendered  on  December  1,  1904.  At  Its  next 
session  the  Legislature  amended  the  section 
by  incorporating  the  italicized  clauses  In 
subdlvison  1,  which  anplies  to  actions  on 
contract  for  (lie  recovery  of  money  or  damag- 
es only.  Substantially  the  same  amend- 
ments were  made  to  subdivision  2,  which 
applies  to  all  actions  other  than  those  men- 
tioned in  subdivision  1.  Subdivision  3,  which 
applies  to  actions  In  which  summons  has 
been  served  by  publication,  was  also  amend- 
ed, so  as  to  require,  in  addition  to  that 
theretofore  necessary  to  be  made  on  applica- 
tion for  judgment,  proof  that  no  motion  has 
been  filed  to  set  aside  the  service  of  sum- 
mons or  to  challenge  the  Jurisdiction  of 
the   court.     The   amended   sectloD  U   aot 


couched  in  the  most  appropriate  terms  and 
contains  some  repetition,  but  the  purpose  of 
the  Legislature  in  enacting  it  Is  not  open  to 
question.  Manifestly  Its  intention  was  to 
relax  what  it  regarded  the  harshness  of  the 
rule  of  the  older  provision  as  interpreted  by 
this  court  In  the  case  of  Mantle  v.  Casey, 
and  to  permit  the  defendant  to  challenge 
the  Jurisdiction  of  the  court  by  motion  before 
he  Interposes  his  answer  or  demurrer,  with- 
out assuming  the  risk  of  being  declared  in 
default  by  the  clerk.  In  its  effort  to  relax 
the  rule  it  went  to  the  extreme  of  liberality, 
because  It  made  the  mere  filing  of  the  mo- 
tion with  the  clerk  sufficient  to  extend  the 
20  days  allowed  for  appearance  for  defense 
on  the  merits,  until  the  motion  is  determined. 
The  result  is  that  the  power  of  the  clerk  to 
enter  a  default  in  any  case  is  now  restricted 
to  those  in  whidi  no  appearance,  ^tber 
general  or  special,  has  been  made.  It  is 
true  that  the  motion  must  in  some  way 
challenge  the  jurisdiction  of  the  court. 

Coimsel  strenuously  Insist  that  neither  of 
the  motions  raises  any  question  of  Jurisdic- 
tion, in  that  neither  ifi  directed  at  the 
complaint  or  summons.  They  dte  and  rely 
upon  the  case  of  Donlaq  v.  Thompson  Falls, 
etc.,  Co.,  42  Mont.  257,  112  Pac.  446.  in  which 
this  court  had  under  consideration  subdivi- 
sion 2,  and  held  that  notice  of  motion  to  dis- 
solve an  injunction  whi(di  had  been  issued  in 
the  action  was  not  such  an  appearance  as 
would  prevent  the  entry  of  default  by  the 
derk  though  filed  within  twenty  days  after 
service  of  summons.  The  facts  were  these: 
The  defendants  were  all  personally  served 
with  summons  on  August  17.  On  the  same  day 
a  temporary  injunction  was  Issued  and  serv- 
ed<  On  September  4  the  defendants,  by 
their  counsel,  served  upon  counsel  for  the 
plaintur  and  filed  with  the  clerk  a  notice 
that  they  would  on  September  16  move  the 
court  for  an  order  dissolving  the  Injunction. 
On  September  8  the  clerk,  on  application  of 
plaintifT,  entered  their  default  A  motion  by 
defendants  to  vacate  the  default  was  denied. 
The  plaintUf  then  submitted  his  evidence, 
and  Judgment  was  entered  in  his  favor.  -  De- 
fendants again  moved  the  court  to  vacate 
the  default  and  Judgment  This  motion  was 
denied.  Defendants  appealed.  The  principal 
contention  made  in  their  behalf  was  that 
the  notice  of  their  intention  to  move  for  a 
dissolution  of  the  injunction,  with  the  affi- 
davits accompanying  It,  was  an  appearance 
in  the  action  sufficient  to  prevent  entry  of 
default  by  the  clerk.  Their  contention  was 
overruled,  the  court  pointing  out  that,  to 
save  a  default  under  the  statute,  appearance 
must  be  made  in  the  action  either  (1)  by 
answer  or  demurrer;  or  (2)  by  motion  such 
as  amounts  to  a  general  appearance;  or 
(8)  by  qtedal  appearance,  coupled  vrltli 
a  motion.  It  will  be  observed  that  the 
statute  does  not  declare  what  must  be  the 
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particular  "liaracter  of  the  motion,  further 
than  to  require  that  It  mnst  In  some  way 
challenge  the  jnrlsdictl<»  of  the  court.  If 
It  does  this  in  any  way,  It  comes  within  the 
purview  of  the  statute. 

[2]  Section  6423  of  the  Kevlsed  Codes 
authorizes  the  court,  on  motion  of  either 
party,  to  require  the  attorney  of  the  adverse 
party  to  produce  and  prove  the  authority 
under  which  he  appears.  The  purpose  of 
this  provision  is  to  compel  disclosure  by 
counsel  who  appears  for  plaintiff  on  the  one 
hand,  whether  the  action  has  been  commenc- 
ed at  the  Instance  and  by  the  consent  of  the 
person  who  is  the  ostensible  plaintift,  or,  on 
the  other  hand,  whether  the  defoidant  has 
authorized  counsel  who  appears  for  him  to 
so  appear  and  interpose  a  defense  to  the 
action.  In  either  case  If  It  Is  shown  that 
the  attorney  has  no  authority  to  represent 
the  party  for  whom  he  assumes  to  act,  he 
will  not  be  permitted  to  act  further,  and  If 
he  is  prosecuting  the  action  without  the  per- 
mission of  the  ostensible  plaintiff,  whom  he 
professes  to  represent,  the  action  will  be 
dismissed.  Even  In  the  absence  of  such  a 
statute  the  court  has  the  Inherent  power, 
either  on  its  own  motion  or  on  motion  of  a 
party  to  the  action,  to  require  an  attorney  to 
produce  evidence  of  hte  authority  whenever 
there  Is  reasonable  ground  to  apprehend  that 
he  is  proceeding  to  act  without  authority 
of  the  party  he  assumes  to  represent  2  R. 
a  L.  081:  Keith  T.  WUscm,  6  Mo.  435,  36 
Am.  Dec  443;  Belt  v.  Wilson's  Adm'r,  6  J. 
J.  Marsh.  (Ky.)  49S,  22  Am.  Dea  88;  Glarlc 
V.  Wlllett  35  Cal.  534. 

[3]  The  motion  by  either  party  must  of 
course,  be  made  In  good  faith  and 
be  supported  by  a  showing,  by  affidavit 
or  otherwise,  of  a  reasonable  cause  for 
It  This  Is  necessary  because  an  attorney 
Is  presumed  to  have  authority  until  the 
contrary  is  shown.  State  to  Use  of  Townsend 
T.  Houston,  3  Harrington  (Del.)  15;  Mc- 
Alezander  v.  Wright  S  T.  B.  Mon.  (Ky.)  189, 
and  note  to  this  case,  16  Am.  Dec.  93; 
Williams  V.  Johnson,  112  N.  C.  424,  17  S.  E. 
486,  21  L.  R.  A.  848,  and  note,  34  Am.  St 
BepwSlS.  laie  statute  does  not  declare  when 
the  motion  should  be  made.  It  would  seem, 
however,  that  it  should  be  made  whenever 
during  the  progress  of  the  case  the  party 
desiring  to  present  the  question  comes  Into 
the  possession  of  facts  furnishing  a  reason- 
able groond  for  the  belief  that  the  adversary 
attorney  is  acting  without  authority.  It 
-would  seem,  also,  most  appropriate  that  the 
defendant  If  he  desires  to  do  so,  should 
make  his  motion  upon  his  first  ai^>earance 
In  the  action.  In  any  event  his  motion 
should  be  made  at  the  earliest  time  he  can 
make  it  Otherwise,  he  may  be  deemed  to 
bare  waived  his  right  to  move  at  aU. 


[4]  The  question  arises,  then:  Does  the 
motion  challenge  the  jurisdiction  of  the 
court?  The  term  "Jurisdiction,"  as  used  In 
the  statute,  is  the  power  to  hear  and  det^- 
mlne  the  particular  case.  This  power  is 
called  into  activity  by  the  commencement  of 
the  action  by  a  party  who  Invokes  It  to 
enforce  a  claim  against  the  defendant  or  to 
redress  or  prevent  a  wrong  done  or  being 
done  by  him.  The  action  is  commenced  by 
the  filing  of  a  complaint.  This  must  be  the 
voluntary  act  of  the  plaintiff.  He  thus  sub- 
mits his  cause  for  adjudication.  No  one  else 
can  do  this  for  him,  unless  be  Is  a  minor, 
or  an  Incompetent  ward,  under  the  control 
of  a  guardian.  Even  thai,  In  contemplation 
of  law,  the  action  Is  that  of  the  ward. 
When,  therefore.  It  Is  shown  that  an  action 
has  been  brought  by  another  as  an  attorney 
In  the  name  of  the  plaintiff  without  au- 
thority, the  power  of  the  court  to  proceed 
to  adjudication  of  it  ceases.  The  defendant 
cannot  lawfully  be  held  to  answer  or  make 
defense.  He  Is  at  liberty  to  defend  an  action 
brought  against  him  If  he  chooses,  but  may 
abstain  from  making  any  defense.  He  Is 
entitled  to  notice  by  service  of  process,  but 
cannot  be  brought  into  court  and  requir- 
ed to  defend  against  his  will.  Much  less  may 
he  be  lawfully  brought  Into  court  to  defend  an 
action  by  one  who  is  not  the  owner  of  the 
cause  of  action  brought  against  him.  By 
their  motion  defendants  sought  to  advise  the 
court  that  It  had  not  properly  acquired  Juris- 
diction of  the  cause  of  action  alleged  In  the 
complaint  and  thus  that  It  was  without 
power  to  proceed  to  Judgment  In  other 
words,  they  sought  to  uproot  the  action 
entirely  and  summarily  end  it  In  this  sense 
the  motion  challenged  the  Jurisdiction,  with- 
in the  meaning  of  the  statute.  This  conclu- 
sion requires  an  affirmative  answer  to  the 
question  submitted  by  counsel. 

It  is  insisted  that  under  the  decision  In  the 
Donlan  Case,  snpra,  a  motion  within  the 
purview  of  the  statute  must  attack  the  com- 
plaint in  some  way.  By  their  motion  de- 
fendants sought  to  have  the  action  summarily 
ended.  This  presented  the  question  whether 
a  valid  Judgment  could  be  rendered  upon  the 
complaint 

Counsel  suggest  and  discuss  In  their  brief 
the  question  whether  defendants'  motion 
constituted  a  general  or  special  appearance. 
This  inquiry  is  not  material.  Whether  it 
constituted  the  one  or  the  other,  it  precluded 
the  entry  of  default  and  Judgment  until  it 
should  be  determined.  The  order  is  af- 
firmed. 

Affirmed. 

HOUX>WAY,  HDBLT,  MATTHEWS,  and 
COOPER,  JJ.,  concur. 
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(58  Mont.  601) 

SECURITY  TRUST  SAVINGS  BANK  OF 
CHARLES  CITY,  IOWA,  v.  RESER  at  al. 

(Nos.  4186,4192.) 

(Sapreme  Court  of  Montana.    Nov.  16,  1920.) 

1.  JadgmMt  «=927l— Clerk  may  not  formulate 
and  anter  Judgment  on  court's  finding*. 

Where  the  judge  gave  his  findings  of  fact 
and  concluaions  of  law  to  the  clerk  which  he 
properly  filed,  the  clerk  bad  no  anthority  to  for- 
mulate and  enter  a  judgment  thereon, 

2.  Appeal  and  error  <s=»l097(i)— Decision  on 
oertlorari  the  law  on  subsequent  appeal  In 
the  same  ease. 

The  judgment  on  certiorari  to  annul  an  en- 
try of  judgment  by  the  clerk  below  is  the  law 
of  the  case  on  a  subsequent  appeal  in  the  same 
case  from  a  judgment  dismissing  plaintilTs 
action  for  failure  to  have  judgment  entered. 

3.  Judgment  «=>272— "Final  Judgment"  enti- 
tled to  entry  defined. 

"Final  judgment"  means  the  finish  of  the 
judicial  labor,  pronouncement  of  the  ultimate 
conclusion  of  the  court  upon  the  case,  and  a 
direction  to  the  clerk  to  enter  judgment;  until 
theae  things  are  done  the  case  is  still  In  pro- 
cess of  Judicial  determination,  and  not -for  the 
eutry  of  judgment,  because  judgment  haa  not 
yet  been  rendered. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Decree  or  Judgment.] 

4.  Judgment.  «=9293— Case  held  to  be  without 
Judgment  rendered  within  statute  providing 
for  dismissal  for  failure  to  enter. 

Where  the  clerk  of  court  on  receipt  of  the 
judge's  findings  of  fact  and  conclusions  of  law, 
unauthorized  save  by  reqnest  of  plaintUTe  at- 
torneys, filed  and  entered  what  purported  to  be 
a  final  judgment, ,  the  case  was  without  the 
actual  rendition  of  a  judgment,  hence  not  sub- 
ject to  the  limitation  in  Bev.  CSodes,  |  0714, 
snbd.  6,  providing  for  dismissal  of  an  action 
for  failure  or  neglect  to  procnre  entry  of  judg- 
ment within  six  months. 

Appeal  from  District  Ciourt,  Blaine  Coun- 
ty ;  John  A.  Matthews,  Judge. 

Action  by  the  Security  Trust  Savings 
Bank  of  Charles  City,  Iowa,  against  Evert 
Beser  and  others.  There  was  a  Judgment 
dismissing  plalntlfiCs  action  and  an  order  re- 
fusing to  set  aside  said  judgment,  and  plain- 
tiff takes  appeals,  which  were  consolidated. 
Judgment  and  order  reversed,  with  directions 
for  rendition  and  entry  of  Judgment 

McKenzie  ft  McK^izte^  of  Great  Falla,  for 
appellant. 
B.  E.  O'Eeef e,  of  Chinook,  for  resp(nidents. 

COOFEB,  J.  Consolidated  appeals,  one  be- 
ing from  a  Judgment  of  the  district  court  of 
Blaine  county  dismissing  plaintiff's  action 
because  of  its  failure  and  neglect  to  procure 
the  entry  of  a  Judgment  in  its  favor  within 


the  six-months  period  prescribed  by  tnibdlTl- 
sion  6  of  section  6714  of  the  Bevised  Codes, 
and  the  other  from  an  order  refusing  to  set 
aside  said  Judgment 

Upon  recdpt  of  the  flndinga  of  fftct  and 
conclusions  of  law,  prepared  by  the  Hon. 
John  A.  Matthews,  the  presiding  Judge,  the 
clerk  of  the  district  court  without  express 
direction  or  pronouncement  by  the  court  on 
requeet  of  plaintiff's  attorneys,  filed  and  en- 
tered what  purported  to  be  a  final  Judgment 
of  foreclosure  of  mortgages  covering  the 
property  described  in  the  pleadings.  The  ac- 
tion of  the  clerk  in  proceeding  further  than 
the  filing  of  the  findings  was  declared  a  nul- 
lity. State  ex  rel.  Reser  v.  District  Court,  53 
Mont  235,  163  Pac.  1149.  On  AprU  9,  1917, 
after  the  decision  of  this  court,  the  plaintiff 
gave  notice  to  defendants  that  on  May  8, 
1917,  it  would  move  that  Judgment  be  enter- 
ed nunc  pro  tunc  as  of  July  12,  1916,  the 
day  upon  which  the  clerk  of  the  court  under- 
took to  enter  Judgment  in  the  case.  The  Hon. 
W.  B.  Bhoades,  the  Judge  of  that  district 
because  of  the  fact  that  Judge  Matthews  had 
tried  the  cause  and  had  transmitted  to  the 
clerk  bis  findings  of  fact  and  conclusions  of 
law,  declined  to  entertain  the  motion.  Later, 
on  the  16tb  day  of  June,  1917,  the  attorneys 
for  the  plaintiff  served  upon  the  defendants 
and  their  counsel  a  notice  that  it  would,  on 
July  20,  1917,  move  the  court  and  Hon.  John 
A.  Matthews  that  the  findings  made  by  him 
and  filed  be  ordered  refiled  as  of  the  date  of 
the  filing  thereon,  to  wit  July  8,  1916,  and 
that  Judgment  be  signed  and  filed  In  con- 
formity with  such  findings  of  fact  and  con- 
clusions of  law  and  filing,  as  of.  July  12, 
1916,  the  date  when  the  clerk  of  the  court 
attempted  to  enter  Judgment  In  the  cause. 
The  ground  upon  which  the  motion  waa  to  be 
made  was  that  the  plaintiff  was  entitled  to 
have  Judgment  rendered  and  entered  upon 
the  findings  of  fact  and  conclusions  of  law 
as  made  by  Judge  Matthews,'  and  that  no 
Judgment  had  as  yet  been  entered.  On  Au- 
gust 10,  1917,  the  matter  was  presented  to 
Judge  Matthews,  who  was  presiding  at  tbe 
time  on  tbe  invitation  of  Judge  Bhoades,  and 
the  motion  denied.  Thereupon  a  motion  was 
made  by  defendants  to  dismiss  the  action  be- 
cause the  plaintiff  had  neglected  to  have 
Judgment  rendered  by  the  court  and  entered 
by  the  clerk  in  accordance  with  the  Code  sec- 
tion above  referred  to.  This  motion  the  court 
sustained  and  dismissed  the  action.  Hoioe 
these  appeals. 

[1,2]  When  the  findings  of  fact  and  con- 
clusions of  law  prepared  by  Judge  Matthews 
were  received  by  the  derk  it  became  his  duty 
to  file  them.  Bev.  Codes,  {  6763.  Tbla  the 
clerk  did.  Having  reached  this  stage  of  the 
proceeding,  what  final  steps  were  necessary 
to  exhaust  the  Judicial  power,  complete  the 
trial,  and   make  the  proper  entries?      The 
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acts  of  tbe  clerk  in  fonnvlatlng  and  entering 
judgment  upon  the  conrfs  findings — aBsnm- 
Ing  them  to  be  tbe  last  Judicial  utterance  and 
expressive  of  Its  final  decision — were  de- 
dared  by  this  court  to  be  void,  an  attempt  up- 
on the  part  of  a  ministerial  officer  to  per- 
form Judicial  functions.  In  this  sitnatlon 
there  had  been  no  rendition  of  Jadgment,  no 
deliverance  of  final  Judgment  upon  the  mer- 
its, and  no  Judgment  to  enter.  Tbe  Judg- 
ment of  tbe  court  is  its  pronouncement  np<xi 
tbe  issues  submitted ;  the  record  being  mere- 
ly historical  and  evidentiary.  State  ex  rel. 
Anderson  v.  District  Court,  66  Mont  244,  184 
Pac.  218.  Mr.  Justice  Sanner,  expressing  tbe 
views  of  this  coart  upon  tbe  former,  hearing, 
pointed  out  the  fundamental  difference  be- 
tween Jadidal  and  ministerial  functions,  and 


Bions  of  law  embodying  spedfie  directions  «s 
to  the  adjustment  of  tbe  rights  of  tbe  parties, 
tbe  derk  has  no  authority  to  enter  the  Jndg- 
.•nent.  In  assuming  to  do  so,  be  assumes  to 
perform  judicial  functions,  whereas  his  duty 
in  this  respect,  is  ministerial.  He  may  not  act 
at  an  until  the  terms  of  the  judgment  have  been 
fully  fixed  by  the  coart" 

[3, 4]  While  in  this  case  the  court  fixed  tbe 
status  of  the  parties  and  ordered  the  derk 
to  file  its  findings,  it  made  no  formal  an- 
nouncement that  they  imported  finality  and 
constituted  rendition  of  Judgment  If  tbe 
findings  as  prepared  and  filed  were  Incom- 
plete, defective,  or  unresponsive  to  the  issues, 
it  was  still  open  to  counsel  to  move  their 
amendment,  or  correction  in  dther  or  all  re- 


the  varying  processes  by  which  decrees  In  j  spects.  No  suggestion  or  motion  of  this 
equity  and  Judgments  at  law  are  readied,  de-  j  character  appearing  In  the  record,  we  must 
creed    and    entered,  and    stated    prlndples .  assume  that  none  were  Interposed.     Upon 


which  must  now  be  regarded  as  tbe  law  of 
this  case  and  our  guide  in  disposing  of  it 
He  proceeds  thus: 

"Judgments,  like  the  causes  of  action  from 
which  they  spring,  are  either  at  law  or  in  equity 
-^he  latter,  for  purpose  of  instant  distinction, 
being  commonly  termed  'decrees,'  and  b«twe?n 
tb*  two  daases  great  and  fundamental  differ- 
ences exist     A  judgment  at  law  is  absolute, 
inflexible,  expressive  of  the  invariable  rules  of 
law  applicable  to  the  established  facts  in  is- 
sue, taking  no  note  of  tbe  sitnatlon  of  the  par- 
ties or  the  mesns  of  enforcing  the  liability  de- 
dared  by  it.    A  decree,  on  the  other  hand,  is 
■eldom  predetermined  as  to  its  terms,  by  the 
general  dedsion  for  or  asainst  the  plaintiff  or 
the  defendant;     it  stands  upon  the  particular 
merits  of  the  controversy  as  they  impress  them- 
selves upon  the  consdence  of  the  chancellor, 
guided  by  principles  broader  than  those  of  tbe 
law;  it  is  the  dedsion  of  the  man  who  frames 
it   as  the  interpreter   of  the   moral   standard 
which  eqnlty  sets  up;    it  is  adju8tal>le  to  all 
the  exigendes  of  the  litigation  and  to  all  the 
'    degrees  of  right  or  merit  by  which  the  parties 
may  be  distinguished,  and  it  may,  as  often  hap- 
rena,   contain   spedfie  directions  for   carrying 
out  Its  purposes,  provisions  fixing  the  status 
of  the  parties,  or  prescriptions  touching  their 
coarse  of  conduct     Freeman  on  Judgments,  f 
9;    Black  on  Judgments.  |  1;    Broder  v.  Oonk- 
Un,  98  Oal.  860,  864,  88  Pac.  211.    The  applica- 
tion  of  these  distinctions  and  their  consequenc- 
es are  made  manifest  by  the  circumstances  of 
tbia  case.    No  such  decree  as  the  one  before  us 
was  commanded  by  the  finding  in  point  of  fact 
or   followed  from  them  as  a  necessary  infer- 
ence." 

In  fbe  recent  case  of  Mclntyre  v.  Northern 
Pac  By.  Co.,  68  Mont  — ,  191  Pac.  1065, 
Chief  Justice  Brantly,  in  defining  the  proper 
practioe  governing  the  rendition  and  entry  of 
Jadgments,  states: 

"Tbe  announcement  of  the  decision  by  the 
jndse  in  open  court  and  the  entry  of  it  in  the 
minutes  constitute  the  rendition  of  the  Jndg- 
ment.  In  equity  cases,  if  the  dedsion  is  general 
or  tbe   findings  are  not  accompanied  by  conclu- 


tbis  showing,  tbe  failure  of  the  court  to  ren- 
der Judgment  in  accordance  with  Its  findings 
cannot  l>e  characterized  as  an  omission  of 
the  plaintiff — as  neglect  to  have  judgment 
entered  for  more  than  six  months  after  final 
decision.  The  decision  tbe  parties  Invoke 
when  they  submit  their  rights  to  tbe  court 
for  determination  indudea  every  judicial 
step  or  requisite  act  to  final  Judgment  upon 
thdr  rights.  "Final  judgment"  means  the 
finish  of  the  judicial  labor,  pronouncement  of 
the  ultimate  conclusion  of  the  court  upon 
tbe  case,  and  a  direction  to  the  derk  to  en- 
ter judgment  Until  these  things  are  done, 
ttie  case  is  still  in  process  of  judicial  deter- 
mination, and  not  ripe  for  the  entry  of  jndg^ 
ment,  because  judgment  han  not  yet  been  ren- 
dered. 

From  a  reading  of  the  statute,  it  is  mani- 
fest that  its  purpose  is  to  bring  an  end  to  liti- 
gation by  compelling  the  prevailing  jiarty  to 
have  Judgment  entered ;  and,  the  more  effect- 
ually to  impel  that  end,  dismissal  of  the  ac- 
tion is  visited  upon  the  successful  party  if 
he  permits  six  months  to  pass  between  tbe 
rendition  and  tbe  entry  of  the  judgment  In 
disregard  of  its  provisions.  Until  tbe  time 
limit  between  tbe  two  distinct  and  dissimilar 
acts  has  passed,  the  running  of  the  statute 
bae  not  commenced,  and  the  successful  party 
cannot  be  charged  with  tbe  neglect  tbe  stat- 
ute punishes.  Forfeitures  are  not  favored, 
unless  by  a  strict  application  of  tbe  statute 
justice  can  be  done  in  no  other  way.  An 
abandonment  of  the  fruits  of  victory  can- 
not be  Imputed  to  one  Wlio  did  not  know  of 
his  victory  and  whose  failure  was  uninten- 
tional and  excusable.  Rule  v.  Butori,  49 
Mont.  342,  141  Pac.  672.  See,  also,  SoUrl  v. 
Fasso,  66  Mont  400, 185  Pac.  324.  Tbe  pres- 
ent action  falls  within  the  dass  of  cases  in 
which  no  judgment  has  ever  been  rendered, 
but  which,  so  far  as  the  plaintiff  could  make 
it,  is  in  condition  for  the  rendition  of  final 
Judgment  Freeman  on  Judgments,  t  67. 
Tbe  failure  of  plaintiff  to  have  judgment  eu' 
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tered  was  not  Imputable  to  negligence  on  its 
part,  but  was  doe  to  the  failnre  of  the  court 
to  render  final  judgment.  In  this  condi- 
tion of  the  record.  Judge  Matthews,  at  the 
end  of  bis  consideration  of  the  case,  should 
have  ordered  Judgment  entered.  This  we  be- 
lieve he  Intended  to  do,  as  the  making  of 
the  order  dtsmisslng  the  action  indicates. 

The  Judgment  and  order  are  therefore  re- 
versed with  directions  to  the  district  court  to 
render  and  have  judgment  entered  nunc  pro 
tunc  in  accordance  with  the  motion  of  the 
plaintiff  in  that  behalt 

Reversed. 

BRANTLT,  0.  J.,  and  HOLLOW  AT  and 
HTTRLY,  JJ.,  concur. 

MATTHEWS,  J.,  being  disqualified,  takes 
no  part  in  the  foregoing  decision. 


(58  Moot.  482) 

STATE    V.   TEUBNER. 


(N«.  4218.) 


(Supreme  Court  of  Montana.    Nov.  16,  1020.) 

1.  cnmlnal  law  «=>427(2)— Conversation  with 
one  charged  Jointly  with  defendant  Inadmis- 
sible without  showing  of  oonsplracy. 

In  a  prosecution  for  gamblintr,  testimony 
of  an  undersheriff,  as  to  a  conversation  had 
with  one  charged  Jointly  with  defendant,  bat 
not  on  trial  with  bim,  concerning  defendant's 
opening  a  gambling  room,  was  inadmissible  in 
absence  of  showing  of  conspiracy. 

2.  Criminal  law  ^=>l  1 69(7)— Error  in  admis- 
sion of  testimony  without  showing  a  oon- 
splracy snbseqaently  eared. 

In  a  prosecution  for  gambling,  error  in  the 
admission  of  testimony  of  an  nndersberiff  as 
to '  a  conversation  with  one  other  than  de- 
fendant, charged  Jointly  with  liim,  concerning 
defendant's  opening  a  gambling  room,  inad- 
missible without  the  Introduction  of  evidence 
tending  to  show  conspiracy  between  such  oth- 
er and  defendant,  was  cured  where  the  other, 
called  as  a  witness,  on  cross-examination  tes- 
tified defendant  had  told  him  he  intended  open- 
ing a  gambling  room. 

3.  Criminal  law  «=>II60— Denia]  of  new  trial 
not  dlsturbMl  on  appeal. 

Where  evidence  in  a  prosecution  for  gam- 
bling showed  that  defendant  and  12  others 
were  present  in  a  locked  room  with  drawn 
blinds  playing  studhorse  poker,  etc.-,  held,  that 
the  trial  court's  denial  of  a  new  trial  will  not 
be  disturbed  since  he  was  in  a  better  position 
than  the  appellate  court ,  to  determine  the 
weight  and  credibility  of  tlie  testimony. 


Appeal  from  District  Court,  Missoula  Conn- 
tj;  Theo.  Lentz,  Judge. 

Frank  Tetibner  was  convicted  of  gambling, 
and  from  the  Judgment,  and  order  denying 
his  motion  for  new  trial,  he  appeals.  Judg- 
ment and  order  affirmed. 

Patterson,  Heyfron  &  Simes,  of  Missoula, 
for  appellant 

Fred  R.  Angevlne,  of  Missoula,  S.  C.  Ford, 
Atty.  Gen.,  and  Frank  Woody,  Asst.  Atty. 
Qten.,  for  the  State. 

HtJRLT,  J.  Defendant,  convicted  of  gam- 
bling, has  appealed.  The  prindpal  grounds 
urged  by  appellant  have  to  do  with  Hie  suf- 
ficiency of  the  evidence  and  the  reception  of 
hearsay  testimony.  Other  errors  assigned 
have  been  considered  by  us,  lliough  not  dis- 
cussed herein. 

[t,2]  Arthur  Higglns,  undersheriir,  was 
permitted  to  testify  to  a  conversation  had 
with  one  Dnmphy,  Charged  jointly  with  de- 
fendant but  not  on  trial  with  him,  concern- 
ing Teubner's  opening  a  gambling  room,  with- 
out the  Introduction  of  any  testtmony  tend- 
ing to  show  a  conspiracy  between  Damphy 
and  defendant  The  testimony  should  have 
been  excluded.  However,  the  error  was 
cured  by  Dumphy,  called  as  a  witness,  who, 
in  answer  to  a  auestion  upon  cross-examina- 
tion, testified  that  defendant  had  told  him 
that  he  intended  opening  a  gambling  room. 

[1]  The  testimony  shows  that  defendant 
and  12  others  were  present  in  the  room  with 
the  doors  locked,  the  blinds  drawn,  and  a 
card  game  (designated  by  one  of  the  witnesses 
as  studhorse  poker)  in  progress;  that  a  sale 
was  made  by  defendant  to  one  of  the  wit- 
nesses of  diips  of  the  value  of  $10  for  use  in 
the  game;  that  the  defendant  was  participat- 
ing therein;  that  an  attempt  was  made  by 
the  persons  present,  indudlng  defendant,  t» 
eacai)e  from  the  room  when  tbs  officers  en- 
tered; and  that  there  was  an  absence  of 
furniture,  except  tables  and  chairs,  and  the 
presence  of  a  large  number  of  chips  and  packs 
of  cards  in  the  room. 

The  trial  court  who  denied  tbo  motion  for 
a  new  trial  heard  and  saw  the  witnesses  tes- 
tify and  was  in  a  better  position  than  we  to 
determine  the  weight  of  the  testimony  and 
the  credibility  of  the  witnesses.  We  will  not 
disturt)  its  ruling. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  HOLLOWAT,  BKA3V 
THEWS,  and  COOPER,  JJ.,  concur. 


sFor  othar 
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KEITH  at  al.  v.  AZTEC  LAND  &  CATTLE 
CO.  et  al.    (No.  1798.) 

(Sapreme  Court  of  Arizona.    Nor.  24,  1920.) 

1.  Prinolpal  and  agent  «=9l23(7)— Agent  held, 
■nder  the  evidence,  to  have  no  authority  to 
complete  contract  to  purchase. 

In  ejectment  to  recover  londa  claimed  b; 
defendants  as  purchaser  from  plaintiff  company 
under  executory  contract,  evidence  held,  to  show 
tiwt  plaintiff's  agent,  who  carried  on  the  pre- 
liminary negotiations,  was  not  authorized  to 
complete  the  contract  without  approval  of  the 
company. 

2.  Vendor  and  purchaser  «=>44— Contract  to 
parehase  held  established  by  ratiflcation  and 
going  Into  possession. 

In  ejectment  to  recover  land  claimed  by 
defendants  as  purchaser  from  plaintiff  company 
under  executory  contract,  evidence  Aeld  to  show 
that  draft  of  contract  submitted  by  plaintifi's 
agent  was  ratified  by  the  company  by  accept- 
ance of  the  contract  with  portion  of  land  al- 
ready aold  eliminated  and  acceptance  of  first 
payment,  and  acceptance  by  purchaser  by  tail- 
ing possession  under  the  contract. 

3.  Frauds,  statute  of  «=9l58(4)— Part  payment 
held  shown,  taking  oontraet  for  sale  of  land 
ont  of  statute. 

Evidence  h<M  to  show  that  a  part  payment 
by -the  purchaser  of  land  was  accepted  by  the 
vendor  so  as  to  take  the  transaction  out  of  the 
statute  of  frauds. 


4.  Frauds,  statute  of  «=>  1 58(4)— Evidence  held 
Insufllelent  to  show  possession  under  contraot 
elalmed  was  wrongful. 
Relative   to   part   performance   under  the 
statnte,  evidence  Aeld  insufficient  to  show  that 
purchasers    taking   possession    under    claimed 
contract  to  purchase  was  wrongful,  where  sell- 
er made  no  protest  until  after  it  attempted  to 
repndiate  the  contract 

8.  Vendor  and  purchaser  4t=>233  —  Rights  of 
purchasers  held  prior  to  unrecorded  lease. 
Under  Civ.  Code  1913,  {<  2066-2080,  a  pnr- 
chaser  of  grazing  lands,  taking  possession  un- 
der executory  contract,  has  prior  rights  to 
lessee  under  antedated  lease,  not  recorded  at 
time  of  purchase  or  of  taking  possession. 

Api)eal  from  Superior  Court,  Navajo 
County;  F.  H.  Lyman,  Judge. 

Ejectment  by  tbe  Aztec  Land  ft  Cattle 
Company  and  another  against  R.  L.  Keith 
and  B.  S.  Reed,  copartners,  doing  business 
as  Keith  &  Reed.  Judgment  for  plaintUIs, 
and  defendants  appeal.  Reversed,  and  cause 
remanded,  with  directlonB  to  dismiss  com- 
plaint 

W.  B.  Ferguson,  of  Holbrook,  and  Kibbey, 
Bennett  &  Jenckes,  of  Pboenlz,  for  appel- 
lants. 

CL  H.  Jordan,  of  Holbrook,  and  J.  G.  For- 
est of  Pboenlx,  for  appellees. 


»*»  P.) 

ROSS,  J.  The  plaintiffs,  Aztec  Land  ft 
Cattle  (Company,  as  the  owner,  and  George 
C.  Morse,  as  lessee  and  as  -purchaser  under 
an  executory  contract,  brought  ejectment  to 
dispossess  defendants  from  sections  1,  3,  11, 
27,  33,  and  35,  township  14  north,  range  19 
east,  Navajo  county,  Ariz.,  and  to  recover 
damages  for  the  use  thereof.  Defendants^, 
in  their  answer  and  cross-complaint,  admit 
being  in  possession  of  said  premises,  and  say 
that  they  and  the  Aztec  Land  &  Cattle  Cbm- 
pany,  on  the  18tb  day  of  August,  1917,  enter- 
ed into  an  oral  contract,  by  which  the  said 
Aztec  Land  ft  Cattle  Company  agreed  to  sell 
and  they  agreed  to  purchase  said  lands,  for 
the  consideration  of  112,962.25,  to  be  paid 
In  annual  installments  of  $2,062.75  until  the 
purchase  price  was  paid;  that  thereafter, 
on  September  24,  1917,  they  made  the  first 
payment,  which,  was  accepted  by  the  Aztec 
t«nd  &  Cattle  Company,  and  that  they  were 
put  Into  possession  by  tbe  owner.  It  Is  also 
alleged  that  plaintiff  company  drew  a  con- 
tract of  sale,  and  submitted  the  same  to  de- 
fendants, who  on  their  part  executed  it, 
but  that  plaintiff  company  has  failed  and 
refused  to  execute  said  contract,  or  to  carry 
out  Its  agreement  to  convey  said  lands  to 
defendants  The  cause  was  tried  to  the 
court  without  a  jury.  Judgment  was  enter- 
ed, restoring  premises  to  plaintiffs,  and  for 
1600  for  use  and  occupation.  The  defend- 
ants appeaL 

Tbe  court  made  findings  of  fact  and  it 
Is  contended  that  the  evidence  does  not  sup- 
port them  or  the  judgment  and  error  la  as- 
signed thereon. 

During  the  trial,  and  when  all  the  mate- 
rial evidence  had  been  submitted,  the  learned 
trial  judge  suggested  the  points  for  decision 
In  the  following  words: 


"I  do  not  take  it  that  there  is  any  contro- 
versy in  this  case,  but  what  the  defendants 
made  an  application  to  buy  tliis  land,  and  there 
is  no  controversy  but  that  they  made  a  deposit 
for  that  purpose.  The  only  question  la  as  to 
the  authority  of  the  persons  they  were  deal- 
ing with,  and  the  action  they  took  with  refer- 
ence to  the  money  that  they  put  up.  That  is 
all  that  I  can  see  here" 

— to  which  counsel  for  plaintUfs  made  reply, 
"I  agree  fully  that  that  is  all  there  is." 
From  our  Investigation  of  the  record,  we 
are  convinced  that  the  court  rightly  conceiT- 
ed  the  questions  to  be  decided. 

There  Is  very  little,  if  any,  material  con- 
flict In  the  evidence.  It  is  to  the  effect  ttiat 
all  preliminary  negotiations  looking  to  a 
sale  of  the  described  lands  by  the  plaintiff 
company  to  defendants  were  carried  on  by 
Capt  Henry  Warren,  resident  manager  of 
the  company,  as  its  agent,  and  by  defendants 
first  and  afterwards  by  W.  H.  Clark  repre- 
senting them.    These  negotiations  were  prior 
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to  Angut  18, 1917,  and,  to  far  as  the  record 
shows,  were  mostly  carried  on  by  word  of 
mouth,  and  consisted  In  the  details  of  loca- 
tion, price,  and  terms  of  payment,  am  usu- 
ally happens  in  such  cases.  However,  on 
August  18,  1917,  Capt  Warren,  who  was 
temporarily  sojourning  in  San  Di^o,  CaL, 
wrote  Clark  the  followtng  letter: 

"Inclosed  please  find  contracts  for  B.  L.  Keith 
for  land  in  township  14,  range  19,  which  please 
have  him  sign  and  aekntfwledge  before  a  notary 
public  and  return  to  me,  together  with  check 
for  first  payment" 

Capt  Warren,  having  died  very  shortly 
after  writing  the  above-quoted  letter,  Mr. 
Clark,  as  agent  of  the  defendants,  after 
securing  defendants'  signatures  to  the  c<a- 
tract  referred  to  In  the  Warren  letter,  on 
September  S,  1917,  sent  it  together  with 
defendants'  check  covering  first  payment  to 
B.  J.  Bngel,  president  of  plaintiff  company. 
Under  date  of  September  24,  1917,  Engel 
wrote  dark  as  follows: 

"B.  J.  Engel,  President, 
"Astec  liand  &  Cattle  Co.,  IM^ 
"1015  Railway  Ezchaoge,  Clilcago,  da. 
"Cliicago,  September  24,  1917. 

"Mr.  W.  H.  Clark,  Holbrook,  Aris.— Dear 
Sir:  On  my  retnm  from  Arizona  I  find  your 
letter  of  September  Sth,  inclosing  proposed  con- 
tract for  sale  to  Messrs.  Keith  and  Reed,  to- 
gether with  check  in  amount  of  $2,062.76,  being 
first  payment  thereon. 

"BIr.  B.  C.  Kaufman,  caaliier  of  the  Arizona 
State  Bank  of  Wmalow,  Arizona,  ia  looking 
after  Axtec  Land  &  Cattle  Company  matters 
at  tliis  time,  and  probably  will  within  the  next 
week  or  two  be  appointed  resident  manager. 

"From  the  records  I  have,  it  appears  that 
section  19,  township  14  north,  range  19  east 
was  deeded  in  1911,  and  will,  therefore,  have 
to  be  excluded  from  the  sale  to  Messrs.  Keith 
and  Reed.  For  this  reason,  the  contract  as 
submitted  by  yon  has  been  sent  to  Mr.  Kauf- 
man, from  whom  you  will  hear  as  soon  as  he 
is  in  position  to  deal  finally  with  yon.  Ia 
the  meantime  the  check  which  yon  inclosed  has 
been  deposited  in  the  Arizona  State  Bank,  and 
proper  refund  for  the  price  of  section  19,  which 
was  erroneously  included,  will  be  made  to  yon 
in  due  course. 

"Yours  truly,  B.  J.  BngeL" 

On  October  4tb,  Bngel'g  attention.  In  some 
way  not  disclosed,  having  been  called  to  the 
fact  that  plaintiff  Morse  bad  a  lease  of  the 
lands  in  question,  wrote  again  to  Clark  as 
follows: 

"Referring  to  my  letter  of  September  24th, 
as  to  application  of  Messrs.  Keith  and  Reed 
for  certain  Aztec  Company  lands:  It  now  ap- 
pears that  George  C.  Morse  has  these  lands  un- 
der lease,  has  made  extensive  improvements 
thereon,  and  should  be  given  an  opportunity 
to  buy  them.  Whether  or  not  he  made  appli- 
cation to  Captain  Warren  Is  not  disdosed  by 
such  papers  as  we  have  been  able  to  locate. 


Mr.  Morse  has  no  legal  claim  as  to  purdiasing 
these  lands,  but,  as  you  know,  it  has  been  our 
policy  to  permit  lessees  to  make  purchaBes  if 
they  care  to  do  so.  I  have  asked  Mr.  Kaufman 
to  get  in  touch  with  yon  and  explain  the  whole 
situation  frankly  and  clearly.  Because  of  the 
condition  of  Captain  Warren's  papers,  it  has 
not  been  possible  so  far,  and  will  not  be  for 
at  least  two  weeks  more,  to  say  anything  defi- 
nite to  any  one  in  connection  with  the  applica- 
tions which  we  have  so  far  located.  I  shall, 
therefore,  have  to  beg  the  indulgence  of  your- 
self and  your  clients  until  we  can  get  things 
straightened  out.  Quite  possibly  if  this  par- 
ticular land  cannot  be  sold  to  Messrs.  Keith 
snd  Reed  there  are  other  lands  which  will  be 
equally  satisfactory  to  them  which  they  can 
purchase." 

Kaufman,  who  had  In  the  meantime  been 
appointed  resident  agent  or  manager  of 
plaintiff  company  as  successor  to  Warren, 
thereafter  made  Ineffectual  attempts  to  re- 
turn to  defendants  the  $2,062.75  sent  the 
plaintiff  company  as  first  payment;  the  de- 
fendants refuting  to  accept  it  The  check 
sent  for  first  payment  was  a  cashier's  check 
on  the  First  National  Bank  of  Albuquerque, 
N.  M.,  payable  to  the  order  of  the  Axtec 
Land  &  Cattle  Company.  It  was  Indorsed 
by  the  payee  as  follows: 

'Tay  Arizona  State  Bank,  Winslow,  Aris., 
for  deposit  account  Aztec  Land  &  Cattie  Co." 

Kaufman,  according  to  his  statement,  plac- 
ed the  Indorsement  on  the  check,  collected  It 
frwn  the  drawer,  and  deposited  the  cash  to 
the  credit  of  plaintiff  company  in  the  Ari- 
zona State  Bank,  of  which  he  was  the  cash- 
ier. 

Speaking  generally  of  first  pajnnents  made 
by  purchasers  of  land  from  the  plaintiff  com- 
pany, Kaufman  said  they  were  deposited  to 
the  company's  credit  "to  be  held  until  the 
contract  Is  either  approved  or  rejected;  If 
rejected,  to  be  returned  to  the  tenderer,  or, 
if  approved,  to  apply  as  their  first  payment 
on  the  land."  He  also  said  he  placed  this 
particular  deposit  In  a  special  account  on 
his  books  for  the  Aztec  Land  &  Cattle  Com- 
pany, and  that  the  bank  was  "responsible 
to  tile  depositor  of  the  check."  At  the  in- 
stitution of  this  suit,  the  money  represent- 
ing deposit  for  first  payment  was  by  the 
plaintiff  company  paid  Into  the  court 

There  la  no  question  about  Engel's  antbor- 
ity  to  bind  his  cmnpany  in  contracts  of  tills 
kind.  All  applications  to  purchase  lands 
were  reported  to  Engel  In  Chicago  as  presi- 
dent of  the  company  for  the  purpose  of  "hav- 
ing them  approved  and  executed  or  rejected 
and  returned,"  so  Kaufman  testified.  He 
also,  as  a  witness,  said  of  Warren's  author- 
ity: 

"He  was  a  sort  of  solicitor,  and  had  author- 
ity to  accept  applications  that  were  bona  fide 
by  the  tender  of  an  earnest  payment  of  the 
amount  that  the  proposed  contract  carried  as 
first  payment" 
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Kaufman's  authority  waa  like  Warren's. 
Tbe  evidence  as  to  botv  ttae  defendant  got 
into  possession  of  tbe  premises  Is  as  follows : 
Defendants  testified  that  as  soon  as  first 
payment  was  made  they  entered  Into  posses- 
sion, and  fenced  the  premises  at  an  expense 
of  $1,500.  Kaufman  testified  that  he  ad- 
vised the  defendants,  after  their  application 
had  been  rejected,  that  "it  would  be  neces- 
sary for  them  to  vacate."  It  appears  that 
he  knew  when  defendants  took  possession, 
but  It  is  not  shown  that  he,  or  any  one  else 
for  the  oomiiany,  expressly  authorized  or 
protested  the  defendants'  taking  possession. 

The  court  found:  (1)  That  the  contract 
set  out  in  defendants'  cross-complaint  was 
within  the  statute  of  frauds,  and  void;  (2) 
that  Capt.  Warren  had  no  power  to  make 
contracts  of  sale  for  plaintlfF  company;  (3) 
that'  there  was  no  money  paid  or  accepted 
under  said  omtract ;  (4)  that  there  was  no 
part  performance  of  said  «Ueged  contract, 
or  any  performance  that  would  take  It  out 
of  the  statute  of  frauds  ;•••(«)  that 
defmdants'  entry  on  the  24tb  day  of  Septem- 
ber, 191T,  waa  wrongful  and  unlawful;  and 
(7)  that  the  rental  value  of  said  premises 
from  the.  24th  day  of  September  to  the  time 
Of  trial  and  judgment  was  $500.  These  are 
the  findings  which  defendants  claim  in  their 
assignments  of  error  are  not  supported  by 
the  evidence,  and  they  especially  challenge 
Noe.  8  and  4. 

[1]  We  have  recited  the  evidence  Illustrat- 
ing the  auth<Hity  and  power  of  the  resident 
managers  Warren  and  Kaufman,  and  we 
think  it  dedudble  therefrom  that  their 
agency  was  limited  to  soliciting  purchases, 
receiving  applications  and  first  payments,  to 
be  forwarded  to  Engel,  the  president  of  the 
plaintiff  company,  at  its  general  ofBce  in 
Chicago  for  approval  or  rejection.  The  pow* 
er  to  close  deals  and  make  binding  contracts 
of  sale  was  vested  in  Engel,  the  president 
The  preliminary  negotiations  and  the  dis- 
position of  the  first  payment  by  the  resident 
managers  are  largely  immaterial,  except  in 
BO  far  as  they -may  shed  light  upon  or  ex- 
plain the  written  documents  constituting  the 
evidence  of  the  final  transaction. 

[2,1]  As  to  whether  the  court's  findings 
8  and  4  are  sustained  by  the  evidence  or 
not,  we  think  depends  upon  the  construction 
to  be  given  Engel's  letter  to  Clark  dated 
September  24,  viewed  in  connection  with  all 
the  surrounding  drcnmstances.  In  that  let- 
ter he  acknowledges  the  receipt  of  defend- 
ants' offer  to  buy  the  lands  in  question,  to- 
gether with  check  covering  the  first  payment 
thereon.  Remembering  that  the  resident 
manager,  Warren,  was  no  longer,  be  suggest^ 
ed  that  Kaofman  would  receive  the  appoint- 
ment "within  the  next  week  or  two" ;  that 
section  19  would  have  "to  be  excluded  from 
■ale  to  Messrs.  Keith  and  Reed,"  and  "for 
tbla  reason  the  contract  as  submitted  *  *  • 


has  been  smt  to  Mr.  KHUfman,  from  whom 
you  will  hear  as  soon  as  he  Is  in  a  posi- 
tion to  deal  .finally  with  you" — ^that  Is,  we 
conclude,  as  soon  as  he  is  appointed  resi- 
dent manager  and  has  the  power  to  act — and 
be  says  proper  refund  will  be  made  in  due 
oou^se  for  section  10,  which  was  erroneously 
Include,  and  the  balance  of  the  cbeck  for 
first  payment  will  be  retained.  This,  of 
course,  is  not  bis  wording,  but  undoubtedly 
his  meaning.  That  the  check  was  to  be 
converted  Into  cash,  and  the  latter,  and  not 
the  check,  deposited  with  the  Arizona  State 
Bank,  is  also  evident  from  his  proposition 
to  refund  to  Keith  and  Reed  some  portion 
thereof.  The  only  reason  for  returning  con- 
tract unexecuted  was  because  it  erroneously 
Induded  section  19,  which  had  theretofore 
been  deeded.  The  offer  to  purchase  those 
lands  to  which  the  company  had  title  was 
unconditionally  accepted,  and  of  the  first 
payment  It  was  proposed  to  refund  only  the 
price  of  section  19,  to  which  it  had  no  title 
and  could  not  sell.'  The  reason  for  desiring 
not  to  consummate  the  deal  with  Keith  and 
Reed  is  quite  plainly  set  out  In  Engel's  let- 
ter, of  October  4th,  as  being  a  policy  of  the 
company  to  permit  its  lessees  to  purchase 
if  they  so  desire,  and,  since  Morse  had  a 
lease  on  the  lands  and  had  made  extensive 
luiprovcn\ents  thereon,  although  he  had  no 
legal  claim  to  purchase.  It  was  thought  he 
should  be  given  that  opportunity  if  he  were 
so  disposed.  The  evidence  .shows  that  Morse 
had  made  no  Improvements  on  the  lands, 
ai)d  bad  none  thereon,  and  that  Keith  and 
Reed  knew  nothing  of  his  lease,  either  ac- 
tually or  constructively,  until  they  had  tak- 
en possession  of  the  land  believing  that 
their  application  to  purdiase  had  been  ac- 
cepted. It  seems  quite  clear,  therefore,  that 
if  Morse  had  any  equities  or  rights,  they 
lay  between  the  company  and  himself,  and 
not  the  defendants.  We  are  unable  to  see 
how  the  manner  in  which  Kaufman,  as  cash- 
ier of  the  Arizona  State  Bank  and  resident 
manager  of  the  plaintiff  company,  carried 
the  deposit  of  the  first  payment  on  his  books 
could  affect  the  transaction.  The  money  was 
placed  in  the  bank  as  the  money  of  the  Aztec 
Land  &  Cattle  Company.  It  had  not  been 
accepted  conditionally,  and,  according  to  the 
Indorsement  thereon  and  Engel's  letter  of 
September  24th,  was  deposited  in  the  bank 
as  the  money  of  the  plaintiff  company.  The 
plaintiff  company,  having  promised  to  re- 
fund the  price  of  section  19,  became  the  debt- 
or of  Keith  &  Reed  to  that  amount  It  be- 
came the  absolute  owner  of  the  balance  of 
the  first  payment  No  manipulation  of  this 
first  payment  by  Kaufman  could  affect  or 
change  the  character  of  the  transaction  as 
made  by  Engel,  who  had  approved  the  sale 
before  the  check  for  first  payment  reached 
Kaufman.  The  inevitable  conclusion  is  that 
defendants  did  make  their  first  payment  and 
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that  It  was  accepted  by  plaintiff  company, 
and  to  that  extent  the  contract  was  partly 
performed.  Findings  Noa.  8  and  4  are  there- 
fore not  sustained  by  the  evidence. 

[47  Neither  does  tlie  evidence  sustain  find- 
ing No.  6.  It  is  true  the  evidence  falls 
affirmatively  to  show  defendants  were  put 
Into  possession  of  the  land  by  plaintiff  com- 
pany. Defendants  say  they  took  possession 
after  making  first  payment,  and  it  appears 
that  plaintiff  company  knew  this,  and  did 
not  object  until  it  was  ascertained  the  mat- 
ter could  not  be  amicably  settled  by  defend- 
ants' accepting  a  return  of  the  first  payment 
and  calling  the  deal  off.  It  was  then  that 
they  were  notified  to  vacate.  In  such  cir- 
cumstances, when  it  is  considered  that  these 
lands  were  grazing  lands  and  defendants 
stock  growers,  it  would,  we  think,  be  a  vio- 
lent presumption  that  their  entrance  there- 
on and  Inclosing  it  with  a  fence  were  not 
with  the  full  consent  and  acquiescence  of  the 
plaintiff  company,  and  this  conclusion  Is  con- 
firmed by  the  absence  of  any  protest  or  ob- 
jection until  after  it  was  ascertained  that 
their  differences  could  not  be  amicably  set- 
tled, when  they  were,  for  the  first  time, 
notified  to  vacate  the  premises. 

One  other  point  remains,  and  that  Is  as 
to  whether  the  elimination  of  section  19 
from  defendants'  offer  to  purchase,  the  de- 
fendants not  by  letter  or  word  of  mouth 
having  notified  the  plaintiff  company  that 
they  would  proceed  with  the  contract  not- 
withstanding, was  tantamount  to  a  rejection 
thereof.  In  this  connection,  it  should  be 
remembered  that  In  Engel's  letter  of  Septem- 
ber 24th  it  was  apparently  assumed  without 
question  that  the  elimination  of  section  19 
would  be  satisfactory  to  defendants;  that 
the  details  of  making  the  necessary  and 
suggested  change  would  be  left  to  Kaufman, 
who  was  on  the  ground,  and  that  a  refund 
from  the  first  payment  would  be  made  the 
defendants.  We  think  the  reasonable  and 
fair  deduction  to  be  drawn  from  defend- 
ants' conduct  In  taking  possession  and  going 
ahead  to  fence  the  land  at  an  expense  of 
$14J00,  and  refusing  to  accept  a  return  of 
first  payment,  notwithstanding  the  elimina- 
tion of  section  19,  is  that  they  were  satis- 
fled  with  the  arrangements  suggested  by 
Engel  In  his  letter,  and  by  their  conduct  or 
silence  boimd  themselves  to  perform  the  con- 
tract as  modified;  and,  if  they  were  bound, 
the  proposition  being  that  of  the  plaintiff 
company,  it  too  became  boimd. 

In  13  C.  J.  283,  {  87,  the  proposition  is 
stated  as  follows: 

"Where  one  makes  an  offer  with  certain 
terms  or  conditions,  and  accepts  an  acceptance 
which  is  not  responaive  to  the  proposal,  he  is 
bound  by  the  contract  thus  made,  and  cannot 
fall  back  on  his  proposal  in  case  of  subseqaent 
disagreement.  This  acceptance  has  made  a 
new  agreement  on  the  terms  of  the  new  offer. 


The  acceptance  of  the  modified  proposal  must 
be  in  accordance  with  its  terms,  although  the 
offerer  need  not  make  a  formal  acceptance  of 
the  new  proposal  by  the  offeree,  but  such  ac- 
ceptance may  be  inferred  where  the  parties  en- 
ter on  the  execution  of  the  contract  as  if  the 
new  term  was  induded." 

[I]  The  evidence  shows  that  plaintiff 
Morse's  claims  on  the  lands  in  question  are 
subordinate  to  defendants'.  It  Is  true  he 
had  a  lease  on  them  antedating  defendants' 
contract  of  purchase,  but  It  was  not  recorded 
until  some  time  after  the  date  of  defendants' 
contract.  The  defendants,  therefore,  had  no 
constructive  notice  of  Morse's  lease,  and  as 
to  them  it  was  void.  Paragraphs  206&-2080, 
Civil  Code  1913.  They  obtained  actual  notice 
of  his  lease  some  time  after  the  date  of 
their  contract,  and  after  they  had  taken 
possession.  Morse  had  no  Improvements  on 
the  land,  and  was  not  on  It  or  using  It  when 
defendants  examined  it  in  July,  or  at  the 
time  they  took  iK>ssession.  Morse's  contract 
of  purchase  is  dated  March  1,  1918,  five 
months  after  the  date  of  defendants'  con- 
tract, and  was  entered  into  with  full  knowl- 
edge of  defendants'  equities. 

We  have  been  considerably  annoyed  and 
hindered  in  trying  to  do  what  seems  to  us 
Jiist  and  right  in  this  case  because  of  the 
somewhat  unintelligible  and  duplidtous 
character  of  the  defense  as  set  out  In  the 
pleadings  of  defendants.  Whether  they  rely 
upon  an  oral  or  a  written  contract,  or  a  con- 
tract partly  oral  and  partly  written.  It  Is 
difficult  to  tell,  as  mention  of  both  kinds 
is  made.  The  allegations  should  have  been 
more  definite  and  certain,  but  they  were  not 
The  trial  proceeded  and  evidence  of  the 
contract  so  indefinitely  set  forth  was  Intro- 
duced both  oral  and  documentary.  We  feel, 
therefore,  that  duty  requires  that  we  sus- 
tain the  defendants'  pleadings,  if  possible, 
and  we  do  so  on  this  line  of  reasoning.  If 
Warren,  who  carried  on  the  preliminary 
negotiations,  had  no  authority  to  make  bind- 
ing contracts— and  of  this  we  are  satisfied — 
then  his  oral  contract,  standing  alone  and 
unsupported,  was  a  mere  nudum  pactum. 
However,  Warren's  oral  contract  was,  by 
Engel's  letter  of  September  24th,  as  we  con- 
ceive It,  duly  ratified  and  confirmed.  The 
contract  of  purchase  drafted  and  submitted 
by  Warren  to  defendants  for  execution  evi- 
dently was  a  cozrect  memorial  of  all  previous 
negotiations  and  agreements,  oral  and  writ- 
ten, between  him  as  agent  of  plaintiff  com- 
pany and  the  defendants,  and,  it  being 
approved  by  Engel,  was  equivalent  to  a  rati- 
fication and  approval  of  the  understandings 
and  agreements  of  the  parties  leading  up 
to  its  composition  and  execution  by  defend- 
ants. And  the  defendants,  having  made  the 
first  payment  thereon,  and  having  entered 
into  possession  and  made  valuable  improve- 
ments,   acquired   equities   taking   the   orml 
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contract  ont  of  tbe  atatate  of  frands.  Oon- 
atrnlng  tbe  defendants'  crops-complaint  as 
alleging  and  relying  upon  an  oral  contract 
partly  iterformed,  It  la  anpported  by  tbe  evi- 
dence. 

If  the  croBS-complalnt  be  constmed  as  al- 
leging and  relying  npon  a  written  contract 
of  sale,  It  is  more  abundantly  supported  by 
the  evidence.  We  think  Engel's  letter  of 
Septonber  24th  was  more  than  a  ratification 
of  the  oral  contract  It  was,  in  fact,  a  wrl^ 
ten  acceptance  of  defendants'  offer  as  con- 
tained In  contract  prepared  by  plaintiff  c<nn- 
])any,  modified  by  the  elimination  of  section 
19,  which,  as  we  have  seen,  was  aoiulesced 
in  by  defendants.  If  the  single  word  "oral" 
be  stricken  or  omitted,  tbe  pleading  would 
state  a  cause  of  action  or  defense  upon  a 
written  contract,  and  we  think,  in  the  inter- 
est of  Justice,  that  may  be  done. 

Judgment  is  reversed,  and  canse  remanded, 
with  directions  that  the  plaintlfls'  complaint 
be  dismissed. 


CUNNINGHAM,   O. 
concur. 


J.,   and   BAKEB,  J., 


<M  Nev.  2M) 

ALLEN  V.  ALLEN.    (No.  2304.) 
( Supreme  Court  of  Nevada.   Dec.  1,  1920.) 

1.  Appeal  and  error  «=>203(2)— Objeotlona  to 
depositions  not  available  unless  urged  before 
the  trial  court. 

Objections  made  on  the  taking  of  deposi- 
tions, not  shown  by  the  record  to  have  been 
urged  on  the  court  daring  the  trial,  cannot  be 
considered  on  appeal. 

2.  Divorce  «=»■  1 1— Depositions  tending  to 
show  defendant  nonexistent  and  that  pialntHT 
was  gnllty  of  adultery  held  admissible. 

In  a  divorce  case,  depositions  of  witnesses 
tending  to  show  either  that  there  was  no  such 
person  as  the  alleged  defendant  or  that,  if 
there  was,  plaintiff  had  been  gnilty  of  adultery 
with  anoUier,  were  admissible. 

3.  DIvoree  «=3l24— Evidenoa  showed  noaexlst- 
enoe  of  defendant  and  plaintiff's  adultery. 

In  an  action  for  divorce,  evidence  held  to 
show  that  the  named  defendant  was  a  fictitlonB 
person  and  that  plaintiff  was  gnllty  of  adultery. 

Appeal  from  District  Courts  Washoe  Coun- 
ty;  T.  0.  Hart,  Judge. 

Action  for  divorce  by  Wellesca  P.  Allen 
against  Wilfred  P.  Allen.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

A.  Grant  Miller,  of  Reno,  for  appellant 
Brown  &  Belford,  of  Reno,  amid  cnrln. 

COLEMAN,  a  J.  This  Is  an  action  for 
divorce  on  the  ground  of  nonsupport    Serv- 


ice of  summons  was  made  by  publication. 
The  defendant  falling  to  appear,  and  other 
drcumstances  seeming  to  Justl^  such  ac- 
tion, counsel  were  asked  to  appear  as  amid 
curls.  The  decision  and  judgment  of  the 
trial  court  having  been  adverse  to  the  plain- 
tiff, and  a  motion  for  a  new  trial  having 
been  denied,  an  appeal  has  been  taken. 

While  counsel  appearing  as  amid  curUe 
admit  that  plaintiff  was  a  party  to  a  mar- 
riage ceremony  on  September  6,  1906,  as  al- 
leged in  the  complaint,  it  is  contended  (1) 
that  there  is  in  fact  no  individual  by  the 
name  of  Wilfred  P.  Allen,  but  that  Dr.  Harri- 
son O.  Dyar,  or  some  other  person,  at  the 
time  of  the  performing  of  the  marriage  cere- 
mony, Impersonated  Wilfred  P.  Allen;  and 
(2)  that  if  there  is  in  fact  a  Wilfred  P. 
Allen,  the  plaintiff  is  not  entitled  to  a  di- 
vorce, because  of  adulterous  conduct  on  her 
part  long  prior  to  the  time  when  it  Is  claim- 
ed he  failed  to  support  her. 

[1]  Appellant  has  assigned  something  like 
2S0  errors,  most  of  them  going  to  alleged 
erroneous  rulings  upon  certain  objections  to 
testimony  taken  by  deposition.  A  great  ma- 
jority of  the  assignments  may  be  disposed  of 
summarily,  for  the  reason  that  It  appears 
that,  while  objections  were  made  to  certain 
questions  propounded  during  the  taking  of 
the  depositions,  the  record  falls  to  show  that 
the  objections  so  made,  or  any  others,  were 
urged  upn  the  court  during  the  trial  or  at 
any  other  time,  or  that  the  court  ruled  upon 
those  made  at  the  time  of  the  taking  of  the 
depositions.  This  being  true  it  cannot  be 
said  that  the  court  committed  any  6rror  as 
to  such  matters,  and  we  are  powerless  to  con- 
sider the  assignments. 

[Z]  Upon  the-  trial,  and  after  the  deposi- 
tions of  Richard  M.  Hicks,  Alma  Stover, 
Catherine  Booth,  Louise  Baker,  Karl  Vau- 
pel,  and  Joseph  Davis  had  been  read  In  evi- 
dence, an  objection  was  made  that  such  dep- 
ositions as  a  whole  were  Irrelevant,  Incom- 
petent, and  immaterial,  in  that  they  do  not 
tend  to  establish  or  disprove  any  issue  in  the 
case,  or  any  of  the  contentions  urged  by 
counsel  appearing  as  amid  curls.  The  ob- 
jections so  made  were  overruled  by  the 
court,  in  which  it  was  dearly  right,  for  the 
reason  that  aU  of  said  witnesses  testified  to 
drcumstances  which.  In  connection  with  the 
other  evidence,  tended  to  show,  either  that 
there  is  in  fact  no  Wilfred  P.  AUen  or  that 
the  plaintiff  had  been  gnllty  of  adultery  with 
Dr.  Dyar,  or  both. 

[1]  The  evidence  consists  of  1,000  type- 
written pages,  and  we  would  feel  Justified  in 
affirming  the  Judgment  without  reviewing 
the  testimony;  but  in  view  of  the  apparent 
seriousness  with  which  It  Is  Insist'^d  that  the 
evidence  does  not  justify  the  findings  and 
judgment,  we  will  review  the  facts  as  brief- 
ly as  possible.    In  the  year  1900,  Dr.  Dyar, 
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an  entomologist  of  Bome  note  and  an  em- 
ployee of  tbe  govemment,  his  wife,  son,  and 
daughter,  while  spending  their  vacation  at 
a  summer  resort  in  Virginia,  became  ac- 
quainted with  the  plaintiff.  In  the  fall,  after 
all  of  the  parties  had  returned  to  Washing- 
ton, where  plaintiff  followed  the  vocation  of  a 
kindergarten  teacher,  she  (then  Miss  Welles- 
ca  Pollock)  applied  to  Dr.  Dyar  for  employ- 
ment for  the  hours  after  adiool,  which  she 
obtained.  As  time  went  by,  she  became  inti- 
mate with  the  family  of  the  doctor.  He  was 
a  man  of  wealth,  owning  realty  in  New 
Tork  of  the  value  of  over  $400,000,  and  prop- 
erty of  a  like  value  in  Washington.  It 
seems  that  he  was  dealing  quite  extensively 
In  Washington  realty,  all  of  which,  except 
his  home,  eventually  stood  in  the  name  of 
Miss  Pollock.  Mrs.  Dyar.  learning  of  this, 
became  displeased,  and  objected  to  such  a 
course  of  conduct  toward  Miss  Pollock.  An 
estrangement  sprang  up  between  the  doctor 
and  his  wife;  the  friendship  between  him 
and  Miss  Pollock  becoming  all  the  while  more 
ftrmly  cemented.  In  the  spring  of  1806,  Dr. 
Dyar's  family  went  to  Los  Angeles  for  a 
trip.  In  May  of  that  year  the  doctor  follow- 
ed. About  the  same  time  that  the  doctor 
planned  to  go  to  lios  Angeles,  Miss  Pollock 
was  Inspired  to  make  a  visit  to  Pasadena. 
They  met  in  Arizona,  and  spent  several  days 
together  in  the  Grand  Canon;  Dr.  Dyar 
going  on  to  his  family  and  Miss  Pollock  to 
Pasadena.  After  they  bad  been  in  California 
some  time.  Dr.  Dyar's  mother-in-law  came 
home  one  evening  with  tbe  news  that  she  had 
met  Miss  Pollock  in  Pasadena,  at  which  Dr. 
Dyar  feigned  great  surprise.  While  the  doc- 
tor bad  made  it  a  practice  to  keep  a  diary, 
in  which  be  entered  everything  of  Interest  to 
him  which  It  was  safe  to  note,  he  did  not  en- 
ter therein  tbe  fact  of  having  traveled 
through  the  Grand  Canon  with. Miss  Pollock, 
or  note  that  he  bad  seen  her  on  the  trip,  but 
did  note  therein  the  fact  of  his  meeting  her 
in  Los  Angelefl  after  she  had  been  brought  to 
light  by  the  accidental  discovery  of  his  moth- 
er-in-law. 

In  due  season  the  parties  returned  to 
Washington,  and  on  September  5th  Miss  Pol- 
lock's marriage  was  solemnized  In  Richmond, 
Va.,  to  a  real  or  impersonated  Wilfred  P. 
Allen.  From  this  time  on  her  movements, 
and  those  of  tbe  mystical  Mr.  Allen,  were 
such  as  to  cause  a  great  deal  of  gossip  among 
her  relatives  and  friends  in  Washington. 
To  go  back  a  few  months,  the  plaintiff  testi- 
fied that  while  spending  an  hour  between 
trains  In  Chicago,  while  on  her  trip  to  Pasa- 
dena in  May,  she  became  engaged  in  con- 
versation with  a  gentleman  in  the  depot 
Being  an  enthusiastic  devotee  of  the  Bahai 
Bevelation — a  Persian  religious  sect — she 
claims  to  have  spoken  to  him  thereof,  obtain- 
ed his  name  and  address,  and  later  sent  him 
literature  pertaining  thereto.     This  led  to 


oorrespondenee,  aBd  later  to  a  proposal  of 
marriage  by  Mr.  Allen,  the  party  whom  she 
claims  to  have  met  in  the  depot.  She  testi- 
fied relative  to  consulting  Dr.  Dyar  as  to 
the  wisdom  of  accepting  the  proposal,  and 
of  his  having  nrged  her  to  accept  the  same 
and  raise  a  family  of  children,  and  that  as 
an  Inducement  to  her  doing  so  he  generously 
offered  financial  assistance  in  tne  venture, 
should  It  be  needed.  She  also  testified  that 
at  the  time  of  meeting  Mr.  Allen  he  was  a 
railroad  conductor,  with  headquarters  at 
Pittsburg.  It  la  an  admitted  fact  that  none 
of  her  relatives,  friends,  or  acquaintances, 
except  Dr.  Dyar  ever  met  or  saw  Mr.  Allen, 
though  they  were  exceedingly  anxious  to  do 
so.  There  is  testimony  to  the  effect  that  Al- 
len insisted  upon  being  kept  out  of  sight  and 
that  plalntlfl  co-operated  with  him  In  this 
effort 

Allen  never  lived  in  Washington,  but 
about  tbe  time  of  bis  marriage  it  Is  claimed 
that  he  gaVe  up  his  railroad  job  and  went 
into  the  employ  of  a  well-to-do  Mr.  McGrath, 
Of  Philadelphia,  as  a  kind  of  secretary,  whose 
residence  and  street  address  the  plaintiff 
never  knew,  nor  did  she  know  of  any  other 
addtess  of  her  husband  than  "General  Deliv- 
ery," Philadelphia.  From  Mr.  McGrath  she 
testified  that  Allen  received  the  mnnlflcent 
salary  of  $65  per  month  and  the  hope  of  fu- 
ture reward.  On  direct  examination  plain- 
tiff testified  that  immediately  after  the  mar- 
riage they  went,  on  a  honeymoon  trip  to 
Pittsburg;  but  so  devoid  seems  to  have  been 
the  honeymoon  of  Impressive  incidents  that 
it  made  no  marked  Impression  on  her,  for  on 
cross-examination  she  testified  that  the 
honeymoon  trip  was  about  Christmas  time. 

Shortly  after  the  marriage — ^whether  to  a 
real  or  an  Impersonated  Mr.  Allen — plaintiff 
was  ensconced  In  a  flat  in  Washington  and 
devoting  her  time  to  Dr.  Dyar;  Mr.  Allen, 
she  claims,  coming  for  a  visit  from  time 
to  time.  She  says  that  the  doctor  visited  her 
apartmmt  bat  seldom  for  several  months, 
after  which  he  began  to  take  his  lunch  with 
her,  bis  visits  becoming  more  frequent  as 
time  went  by.  Finally  a  baby  boy  was  born; 
and  another,  and  then  another;  but  notwith- 
standing the  fact  that  Mr.  Allen  was,  accord- 
ing to  her  testimony,  living  in  Phlladdphia, 
only  a  few  hours'  ride  from  Washington,  he 
did  not  show  himself  on  any  of  those  occa- 
sions. Her  relatives  and  friends  became 
doubting  Thomases,  and  evidently  their  atti- 
tude began  to  disturb  tbe  peace  of  mind  of 
Mrs.  Allen  and  Dr.  Dyar,  for  they  proceeded 
to  concoct  evidence  to  prove  the  existence  of 
Allen,  in  the  hope  of  allaying  suspicion.  They 
made  him  a  bank  depositor.  He  knew 
nothing  of  his  good  fortune  in  this  respect 
for  the  doctor  furnished  the  money,  and 
plaintiff  testified  that  at  the  time  of  opening 
the  account  she  did  not  know  where  Allen 
was.    While  nurses  testified  they  had  never 
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Been  Mr.  AOen  at  times  of  acconchement  they 
gave  evidence  of  the  frequent  presence  of 
Dr.  Dyar  on  such  occasions ;  of  his  lying  on 
Mrs.  Allen's  bed  after  the  birth  of  one  of  the 
dUIdren.  The  doctor  furnished  the  money  to 
build  a  honse  In  Washington  for  the  plaintiff. 
He  claims  that  the  money  thus  expended  was 
profit  on  a  certain  deal  made  by  blm  in  her 
name,  and  that  he  took  that  means  of  com- 
poisatlng  her  for  her  kindness.  There  is 
erldencc  of  many  other  loans  to  Mrs.  Allen. 
He  proved  as  good  as  his  given  word,  made 
before  and  as  an  inducement  of  the  alleged 
marriage. 

The  estrangement  between  the  doctor  and 
his  wife  continued  to  Increase.  While  his 
family  was  away  on  a  summer  outing,  he, 
as  he  testified,  was  taken  sick.  He  went  to 
consult  a  physician,  who.  Instead  of  having 
him  removed  to  a  hospital,  had  blm  taken  to 
the  house  of  Mrs.  Allen,  though  she  was  not 
a  nurse  and  had  three  children  to  care  for, 
and  when  his  own  family  returned  from  the 
summer  onttng  he  refused  to  go  to  his  home. 
Later  In  the  year  (1914)  he  went,  as  he  and 
platntiflT  testified,  to  Florida  and  Nassau,  on 
one  of  the  nearby  Islands,  for  his  health; 
plaintiff  accompanying  him,  as  she  testified, 
in  the  capacity  of  nurse.  While  on  that  trip 
she  found  It  necessary  to  write  a  letter  to  be 
read  to  the  eldest  boy  by  Mrs.  Leedi,  the 
caretaker  of  the  children,  with  whom  they 
had  been  left  In  Washington,  the  purpose  of 
which  was  to  impress  upon  the  mind  of  the 
boy  that  "Papa"  Allen  really  existed. 

After  the  return  of  Dr.  Dyar  and  Mrs.  Allen 
from  Nassau,  and  some  time  in  March,  1915, 
Mrs.  Allen  wrote  to  an  attorney  in  Reno 
relative  to  procuring  a  divorce  for  herself  and 
two  others.  She  was  so  satisfied  with  the 
resalts  of  the  correspondence  that  in  the 
month  of  June,  1915,  she  and  her  three  dill- 
dren.  Dr.  Dyar,  Mrs.  Leech  (an  assistant  to 
Mrs.  Dyar),  her  two  children,  and  a  niece 
sailed  from  New  York  to  San  Francisco,  and 
on  the  day  after  their  arrival  at  that  port  left 
for  Seno,  where  a  rented  house  awaited  the 
party.  In  which  they  took  up  their  residence. 
After  they  had  been  In  Reno  a  few  days, 
differences  arose  between  Mrs.  Leech  and 
Mrs.  Allen  and  Dr.  Dyar,  and  shortly  there- 
after the  first-named  returned  to  Washington. 
In  due  time,  and  simultaneously,  suit  for  a 
divorce  was  instituted  both  by  Mrs.  Allen  and 
Dr.  Dyar.  Mrs.  Leech  and  her  husband 
testified  to  catching  Mrs.  Allen  and  Dr.  Dyar 
In  the  act  of  adultery  on  two  or  more  occa- 
sions, which  was  flatly  denied  by  the  doctor 
and  Mrs.  Allen. 

The  foregoing  Is  a  skeleton  of  the  case, 
Into  which  we  shall  weave  further  facts  as 
we  proceed.  Counsel  for  plaintiff  assert 
that  It  Is  made  to  appear  that  the  evidence 
of  the  Leeches  is  perjury,  and  that  there  is 
no  substantial  evidence  to  sustain  the  judg- 
ment. Certain  portions  of  the  testimony  of 
the  Leeches  seem  improbable,  and  we  think 
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counsel  appearing  as  amid  cnite  take  the 
same  view;  but  it  is  safe  to  say  the  same 
of  much  of  the  testimony  of  Mrs.  Allen  and 
Dr.  Dyar.  At  least  the  trial  court  was  evi- 
dently of  that  opinion.  We  quote  from  his 
decision: 

"I  cannot  understand  how  anyone  could  lis- 
ten to  the  evldeDce  of  the  pliiintiff,  and  watch 
her  conduct  and  denKiinor  upon  the  stand, 
without  being  impressed  with  her  absolute  lack 
of  sineerity.  *  *  ♦  1  find  but  little,  indeed, 
if  anything,  which  cannot  be  harmonized  with 
the  theory  advanced  by  counsel  on  behalf  of 
the  court;  that  is,  that  there  is  not,  and  never 
^as,  any  such  character  as  the  defendant 
named.  »  •  •  PlaintiflTg  case,  to  say  the 
least,  is  too  clouded  with  doubts  and  question- 
able drcamstances.  •  •  *  Upon  the  issue  as 
to  whether,  under  such  drcumstanees  as  shown 
by  the  evidence  in  this  case,  the  defendant 
nould  be  obligated  either  legally  or  morally  to 
provide  for  plaintiff,  for,  considering  her  man- 
ner of  living  during  the  period  complained  of, 
to  say  nothing  of  the  evidence  of  the  witness 
Dyar,  and  almost  innumerable  instances  and 
circumstances,  the  conclusion  Ig  almost  inevita- 
ble that  this  plaintiff  and  the  said  witness  Dyar 
were  at  the  time  of  the  filing  of  the  complaint, 
and  for  many  years  prior  thereto  had  been, 
living  in  adidtery." 

It  is  a  well-established  rule  of  law  in  tliltf 
state  that,  where  the  evidence  is  confilcting, 
the  Judgment  of  the  trial  court  will  not  be 
disturbed,  if  there  is  substantial  evidence 
in  the  record  to  support  the  Judgment. 
Dlion  V.  Miller,  43  Nev.  280,  184  Pac  926. 
That  the  evidence  is  conflicting  will  not  be 
denied.  Is  there  substantial  evidence  in  the 
record  to  support  the  findings  and  judgment? 
Cnquestionably.  The  trial  court  was  justified 
in  its  conclusion  that  Wilfred  P.  Allen  was  a 
product  of  the  minds  of  the  plaintiff  and 
Dr.  Dyar. 

But  why  was  it  ever  necessary  that  the 
plaintiff  go  through  the  form  of  being 
married?  Two  reasons  may  be  assigned; 
First,  to  provide  a  father  for  the  children; 
and,  secondly,  to  allay  the  suspicions  of  the 
friends  and  relatives  of  the  respective  parties 
of  any  Improper  conduct  on  the  part  of  the 
plaintiff  and  Dr.  Dyar.  The  story  as  to  the 
reason  offered  by  the  plaintiff  for  the  un- 
willingness of  Mr.  Allen  to  show  himself  la 
not  only  unnatural  and  unreasonable,  but 
has  all  the  earmarks  of  fiction.  The  plaintiff 
testified  that  Mr.  Allen  was  going  under  an 
assumed  name,  because  he  had  committed  an 
act  which  made  it  unwise  for  him  to  go  by 
his  right  name  or  show  himself  in  Washing- 
ton; that  he  was  supposed  to  have  been 
drowned,  but  had  miraculously  escaped; 
that  he  had  even  concealed  his  escape  from 
bis  broken-hearted  mother  and  father,  the 
latter  a  prominent  railroad  ofllcial  in  the 
West  But  she  did  testify  that  he  went  to 
Washington  from  time  to  time  to  see  her; 
that  he  knew  of  the  suspicion  of  the  plaintUTa 
relatives  and  of  the  feeling  of  Mrs.  Dyar, 
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and  tlut  to  allay  that  suspicion  and  re-estab- 
lish her  in  their  esteem  he  copied,  signed,  and 
mailed  to  Mrs.  Dyar  and  plaintiff's  brother 
letters  which  had  been  drafted  by  plaintiff 
and  Dr.  Dyar. 

Can  any  one  believe  such  a  story?  Is  It 
possible  that  a  devoted  husband,  the  chastity 
of  whose  faithful  and  loving  wife  is  in  ques- 
tion, and  in  whose  purity  he  has  unbounded 
confidence,  would  faU  to  come  forward  and 
show  himself  to  his  wife's  sisters,  brother, 
and  friends,  and  to  Mrs.  Dyar?  None  of  them 
were  interested  in  prosecuting  him,  but  were 
anxious  as  to  plalntifTs  standing  in  the 
esteem  of  their  friends.  Most  men  will  fight 
when  scandal  is  uttered  concerning  a  faithful 
wife,  yet  in  this  case  it  is  sought  to  make  the 
court  and  the  relatives  and  friends  believe 
that  a  man  exists  who  will  write  letters  to 
prove  his  existence^  but  who  will  not  show 
himself  to  clear  a  devoted  and  pure  wife  of 
suspicion. 

But  we  have  another  fiction,  the  product 
of  the  fertile  minds  of  plaintiff  and  Dr.  Dyar, 
to  allay  suspicion.  An  account  was  opened 
in  one  of  the  Philadelphia  banks  In  the 
name  of  the  defendant  by  the  plaintiff,  the 
money  ($1,800)  being  furnished  by  Dr.  Dyar. 
Checks  were  drawn  upon  the  account  to  pay 
the  attending  nurse  and  the  doctor  at  the 
time  of  the  birth  of  the  children,  as  well  as 
plaintiff's  brother,  for  accommodations  at  his 
resort  for  plaintiff  and  the  children.  The 
testimony  of  the  plahitlff  relative  to  the 
bank  account  is  very  unsatisfactory.  She 
testified  that  she  did  not  know  whether  Mr. 
Allen  was  in  Philadelphia  or  in  the  West  at 
the  time  of  the  opening  of  the  account  He 
seemed  not  to  hare  known  of  his  good  fortune 
at  the  time  the  account  was  opened,  and 
never  to  have  deposited  a  dollar  to  the  ac- 
count, nor  to  have  drawn  one  from  it  for  his 
personal  use.  He  simply  was  one  of  those 
husbands  who  would  obey  orders,  so  long  as 
they  were  limited  to  writing  letters,  signing 
checks,  and  such  routine,  bub  who  would 
never  let  any  one  see  him  in  Washington. 

What  was  the  purpose  of  this  bank  ac- 
count? If  the  existence  of  AUea  could  not 
be  established  In  the  minds  of  plaintiffs 
relatives  and  friends  and  Mrs.  Dyar,  then  it 
must  follow  that  the  plaintiff,  through  the 
miraculous  Infiuence  of  the  Babai  Bevelation, 
must  have  experienced  three  mystical  con- 
ceptions. Or  stand  proven  In  the  eyes  of  her 
friends  an  adulteress,  and  Dr.  Dyar  shown  not 
to  have  advanced  bis  money  without  a  rea- 
son— rather  that  he  did  advance  it  for  a 
reason  other  than  that  given.  But,  conceding 
that  a  good  reason  did  exist  for  not  dis- 
closing himself  to  the  relatives  and  friends  of 
the  plaintiff,  what  could  have  been  the  reason 
for  concealing  from  the  plaintiff  the  place  of 
residence  of  the  well-to-do  Mr. 'McGrath? 
None  Is  assigned  by  the  plaintiff;  the  court 
is  left  to  surmise.  What  better  reason  could 
have  existed  than  that  there  was  no  such 


person?  Another  singular  thing  is  that  Allen 
never  disclosed  to  the  plaintiff  the  identity  or 
place  of  residence  of  his  parents. 

But  one  of  the  most  amazing  things  of  this 
whole  case  is  the  fact  that  plaintiff  found  It 
necessary  while  at  Nassau  to  write  a  long 
letter,  to  be  read  to  her  eldest  son,  to  re-estab- 
lish confidence  in  him  of  the  existence  of  a 
father.  In  that  letter  she  spoke  of  the  proba- 
blUty  of  Mr.  Allen  coming  with  Mr.  McGrath 
to  Nassau  for  a  visit ;  bat  he  was  not  father- 
ly enough  to  make  a  visit  from  Philadelphia 
to  Washington  to  allay  the  anxiety  of  his 
son's  doubt  as  to  his  existence.  A  queer 
Mr.  Allen  he  was  Indeed!  In  the  letter  to 
whldi  we  have  Just  alluded  the  plaintiff 
stated  that  "Papa  Allen"  had  given  the  boy 
the  nickname  "Trlloblte,"  because  of  a  cer- 
tain habit  the  boy  had  which  reminded  him 
of  the  trlloblte.  The  evidence  shows  that  Mr. 
Allen  was  a  man  of  public  school  education, 
while  Dr.  Dyar,  who  admitted  in  his  testi- 
mony having  called  the  boy  a  little  "trlloblte," 
was  an  entomologist  in  the  employ  of  the 
government.  To  whom  would  a  court  most 
likely  attribute  the  origin  of  the  nickname — 
Dr.  Dyar,  or  the  Allen  of  doubtful  existoice? 
Since  the  trlloblte  became  extinct  In  the 
paleozoic  age.  Is  it  likely  that  one  of  Allen's 
limited  education  knew  anything  about  the 
trlloblte?  Does  not  Dr.  Dyar  loom  up  In  the 
maze? 

Another  Incident  which  we  might  mention 
was  plalntUTs  testlm<my  relative  to  her 
honeymoon  trip.  On  direct  ezamlnatlcm  she 
said  it  was  taken  at  the  time  of  the  marriage. 
On  cross-examination  she  was  at  first  some- 
what in  doubt  whether  It  was  at  the  time  of 
the  marriage  or  about  Christmas  time. 
While  under  cross-examination,  and  after  a 
recess  of  the  court,  during  which  she  had  an 
opportunity  to  confer  with  Dr.  Dyar,  she 
fixed  the  time  positively  as  being  about 
Christmas  time.  She  then  said  she  was  alile 
to  fix  It  because  she  knew  that  there  was 
high  water  at  Pittsburg  at  the  time,  and  that 
Dr.  Dyar  had  stated  to  her  that  the  high 
water  was  at  that  time.  Having  in  mind  the 
fact  that  this  testimony  was  given  about  10 
years  after  the  honeymoon  trip  had  been 
taken,  it  is  a  most  remarkable  circumstance 
that  Dr.  Dyar  would  know  about  the  high 
water  at  that  time,  or  remember  It,  unless 
he  had  been  in  Pittsburg  at  the  time  men- 
tioned. If  .he  was  there,  was  he  not  the  Mr. 
Allen  who  was  enjoying  the  honeymoon  trip? 

Dr.  Dyar  knew  that  his  wife  had  been 
estranged  from  him,  designedly  or  innocently, 
by  the  plaintiff,  and  it  does  seem  that,  if 
there  were  no  sentimental  ties  existing 
between  him  and  the  plaintiff,  he  would  never 
have  found  It  necessary  to  go  the  length  he 
did  In  his  course  of  conduct  with  the  plaintiff. 
She  testified  that  she  went  to  Nassau  with 
the  doctor  as  a  nurse.  It  Is  admitted  that  be 
did  not  come  to  Nevada  with  the  Intention 
of  becoming  a  resident  (at  least  he  so  testl- 
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fled)  end  of  obtaining  a  dlyorce,  but  the  plain- 
tiff came  for  tbat  express  purpose.  The 
doctor  went  to  Nafltau — accepting  their 
evidence — to  recaperate  from  an  attack  of 
la  grippe,  and  stlU  needed  the  care  of  the 
plaintiff  when  she  came  to  Nevada.  There  la 
no  testimony  In  the  record  that  any  doctor 
had  advised  Dr.  Dyar  that  his  health 
demanded  that  he  follow  the  plaintiff  on  a 
long  ocean  trip,  and  to  Reno.  After  he  had 
arrived  tn  Reno,  he  followed  his  profession 
as  an  employee  of  the  government,  and  there 
Is  no  evidence  that  he  ever  had  the  need  of  a 
physician  .during  the  entire  period  between 
the  time  he  left  Nassau  and  up  to  the  time  of 
the  trial.  In  this  view  of  the  case,  if  no  senti- 
mental reasons  entered  into  his  accompanying 
the  plaintiff,  it  might  be  thought  strange 
that  an  educated  and  refined  scientist  could 
be  so  devoid  of  regard  for  the  feelings  of  his 
wife,  daughter,  and  son  as  to  conduct  him- 
self as  he  did,  especially  since  he  might  have 
procured  the  sorvlcea  of  a  trained  nurse  to 
takft  care  of  him,  had  hft  needed  one,  and 
th»eby  do  a  bit  to  allay  the  suspicion  of  aU 
as  to  the  relationship  exi'stlnK  between  him 
and  the  plaintiff. 

We  "might  continue  to  point  ont  from  the 
record  evidence  which  in  our  opinion  forges 
a  chain  of  circumstances  which  leads  irre- 
sistibly to  the  conclusion,  not  only  that  there 
is  sutotantlal  evidence  in  the  record  to  sus- 
tain the  jndgmoit,  but  that  no  other  judg- 
ment conld  properly  have  been  rendered  in 
the  case. 

The  Judgment  Is  affirmed. 

SANDERS  and  DUOKER,  JJ.,  concur.' 


(es  Colo.  234) 

PERRY  et  at.  v.  WHITE.    (No.  9894.) 
(Supreme  Court  of  Colorado.    Nov.  8,  1920.) 

1.  Landlord  and  tenant  ^=>28S(3)— la  aetlon 
for  possession  under  Code,  plaintiff  must  al- 
lege right  to  possession. 

An  action  for  possession .  of  leased  prem- 
ises, brought  onder  Code,  g§  284-296,  cannot  be 
maintained,  where  ttiere  Is  no  allegation  that 
plaintiff  is  entitled  to  posaesslon,  as  required 
by  section  286. 

2.  Landlord  and  tenant  4=>29l  (8)— Complaint 
for  possession  under  forcible  entry  and  de- 
tainer act  held  Insnfflelent. 

A  complaint  for  possession  of  leased  prem- 
ises and  rent  therefor  held  insufficient,  under 
the  forcible  entry  and  detainer  act,  where  the 
cnly  breadi  was  failure  to  pay  rent,  and  three 
days'  notice  in  writing,  requiring  in  the  alterna- 
tive the  payment  of  rent  or  possession  of  prem- 
ises under  Forcible  Entry  and  Detainer  Act, 
{  4,  subd.  4,  was  not  shown. 


3.  Contracts  «=»I76(I)— Wtiottier  writing  con- 
tains certain  provisions  hold  for  court. 

The  question  as  to  whether  a  lease  of  real- 
ty contains  certain  provisions  is  for  the  court, 
and  not  the  Jury. 

4.  Landlord  and  tenant  «=>ll2(3)~After  ac- 
tion for  possession  claim  during  trial  for  rent 
aooraing  after  notice  of  termination  or  salt 
therefor  hold  not  to  waive  forfeiture. 

In  an  action  for  possession  of  leased  prem- 
ises, held  that  neither  a  daim  during  the  trial 
for  rent  accruing  after  notice  of  termination 
of  tenancy  nor  a  suit  against  defendants  in 
another  court  to  recover  rents  scorning  after 
such  notice,  waiv^  forfeiture  of  the  term  by 
lessor;  a  suit  in  ejectment  being  an  irrevocable 
election  to  terminate  the  lease. 

5.  Landlord  and  tenant  «=»  1 98— Allowance  of 
rent  after  termination  of  lease  by  notice 
held  erroneous. 

Where  a  landlord  has  terminated  a  lease 
by  noticsi'an  allowance  of  rent  after  such  time 
is  erroneous;  the  landlord's  remedy  being  an 
action  for  mesne  profits  or  damages. 

6.  Landlord  and  tsnant  «=>29l  (14)— Mesne 
prellts  or  damages  not  rseoverabls. 

While  mesne  profits  or  damages  are  re- 
coveraUe  In  an  action  nnder  Code,  f|  284-296, 
they  cannot  be  recovered  in  an  action  of  forci- 
ble entry. 

7.  Landlord  and  tenant  «=>l  1 2(3)— Demand 
and  Judgment  for  more  than  rent  duo  held 
not  waiver  of  forfaltare  of  tana. 

The  fact  that  plaintiff,  in  an  action  for 
possession  and  rent,  demanded  and  had  judg- 
ment for  more  rent  than  he  was  entitled  to. 
helA,  in  view  of  lUv.  St.  1908,  |  2614,  not  of 
itself  a  waiver  of  forfeiture  of  the  'term,  not- 
withstanding rent  demanded  was  not  in  fact 
due  and  payable. 

Department  2. 

Error  to  District  Court,  Las  Animas  Coon- 
ty;  A.  F.  Hollenbedc,  Judge. 

Action  by  O.  A.  White  against  A.  D.  Perry 
and  another.  Judgment  for  plaintiff,  and 
defendants  bring  error,  and  ask  for  superse- 
deas. Reversed  and  remanded,  with  leave  to 
amend  complaint 

Samuel  Freudenthal,  of  Trinidad,  for  plain- 
tiffs in  error, 

J.  A.  Jaramlllo,  of  Trinidad,  for  defendant 
in  error. 

DENISON,  J.  Thla  was  an  action  to  recov- 
er possession  of  certain  premises  In  Agullar, 
Iab  Animas  county,  leased  by  the  plaintiff 
to  the  defendants.  There  was  a  trial  by 
Jury,  plaintiff  had  a  verdict,  and  Judgment 
for  possession  and  ^00  rent  Defendants 
bring  error  and  ask  for  supersedeas. 

One  of  the  assignments  of  error  Is  that  the 
defendants'  demurrer  to  the  amended  com- 
plaint was  improperly  overruled.  A  careful 
consideration  of  the  matter  forces  us  to  the 
conclusion  that  this  assignment  is  good. 
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Vbe  original  complaint  was  filed  in  Febro- 
ary,  1920,  and  in  substance  was  as  follows: 
First,  that  the  defendants  were  partners, 
etc. ;  second  tbat  on  or  abont  March  11, 1918, 
plaintiff  leased  to  the  defendants,  by  written 
agreement,  certain  premises,  describing  them, 
for  the  agreed  rental  of  $100  per  month,  pay- 
able monthly  in  advance,  which  defendants 
agreed  to  pay;  third,  tbat  defendants  entered 
into  possession,  and  hare  not  paid  the  rent 
for  four  months,  amonntlng  to  $400;  fourth, 
that  the  plaintiff  was  the  owner  and  seized 
in  fee  of  the  above-described  premises;  fifth, 
that  the  defendants  are  in  iKtssession,  and 
"unlawfully  withhold  the  same,  although  hay- 
ing been  notified  in  writing  to  surrender  an^ 
vacate  said  premises."  Prayer  for  judgment 
for  $400  rent,  $1,000  damages,  general  relief, 
and  possession  of  the  premises. 

Upon  motion  of  defendants  the  court  re- 
quired the  plaintiff  to  make  his  complaint 
morfr  definite  and  certain  by  including  therein 
the  notice  and  stating  the  time  of  its  service. 
The  record  does  not  show  that  anything  was 
done  pursuant  to  this  order,  except  to  file  the 
notice  or  a  copy  thereof  with  the  clerk  of  the 
court. 

[1]  Paragraphs  4  and  S  would  Indicate  that 
the  pleader  Intended  the  actltm  to  be  under 
chapter  23  of  the  Code ;  but  It  is  insufficient 
for  that  purpose,  because  It  lacks  the  allega- 
tion that  the  plaintiff  is  entitled  to  posses- 
sion, which  Is  required  by  section  280. 

[2]  The  complaint  was  also  insuffldoit 
under  the  forcible  entry  and  detainer  act, 
because,  the  only  breach  being  failure  to  pay 
rent,  it  falls  to  show  "three  days'  notice  in 
writing,  •  •  •  requiring,  in  the  alterna- 
tive, the  payment  of  the  rent  or  the  possession 
of  the  premises,"  required  by  subdivision  4 
of  section  4  of  the  chapter  on  forcible  entry 
end  detainer  (Rev.  St.  |  2603). 

[3]  The  court  instructed  the  Jtiry  that  If 
they  believed  from  the  evidence  that  the 
lease  contained  certain  provisions  they  should 
find  so  and  so.  This  was,  of  course,  errone- 
ous. What  the  lease  contained  was  a  ques- 
tion for  the  court.  Moreover,  in  this  case  the 
lease  did  not  contain  the  provisions  recited  in 
the  instruction. 

It  Is  urged  by  the  plaintiffs  in  error  that  the 
lessor  waived  forfeiture  of  the  term  by  asking 
during  the  trial  for  rent  which  accrued  after 
the  notice  of  the  termination  of  the  tenancy, 
and  it  is  also  claimed  that  the  court  erred  in 
not  granting  a  new  trial  upon  the  defendants 
showing  that  after  the  verdict  the  plaintiff 
bad  brought  suit  against  the  defendants  in 
another  (tbe  county)  court  to  recover  rents 
accruing  after  the  notice  of  termination, 
claiming  that  by  bringing  sucb  suit  the  plain- 
tiff had  waived  the  forfeiture. 


We  do  not  think  these  polnis  are  well  taken. 
It  has  been  held  upon  what  seems  to  na 
unanswerable  argument  tbat  a  suit  in  eject- 
ment by  a  landlord  against  the  lessee  Is  an 
irrevocable  election  to  declare  the  lease  ter- 
minated, and  that  suit  for  rents  whtdi  accrue 
subsequent  to  such  termination  cannot  be 
maintained,  and  the  receipt  of  rent  after  such 
suit  begun  does  not  revoke  the  forfeiture. 
Jones  v.  Carter,  15  M.  &  W.  718. 

Conversely,  it  was  held  that  the  bringing 
of  a  suit  for  rent  was  an  Irrevocable,  election 
to  waive  the  forfeiture.  Dendy  v.  KlcboU, 
4  a  B.  N.  S.  376;  27  L.  J.  C.  B.  0  Weekly 
Reporter,  B02;  93  B.  C.  L.  876. 

[4]  It  follows  that  neither  the  claim  for 
rent  made  during  the  trial  of  this  cause,  nor 
the  suit  in  tbe  county  court,  waived  the  for- 
feiture. 

[S,  6]  Since  the  notice  shown  in  the  evidence 
terminated  the  tenancy  upon  February  Ist, 
we  think  the  allowsnce  of  a  recovery  of  Feb- 
ruary xent  was  errdneous.  There  can  be  no 
rent  eo  nomine  where  there  is  no  tenancy. 
The  landlord  in  such  case  is  left  to  his  action 
for  mesne  profits  or  damages.  While  these 
might  be  recovered  in  an  action  under  chap- 
ter 23  of  the  Code,  they  cannot  In  the  tuMaa 
of  forcible  entry.  Robinson  t.  Cmmmer,  5 
GUman  (III.)  218. 

[1]  It  Is  perhaps  difficult  to  determine,  In 
the  light  of  these  two  English  cases,  the  effect 
of  the  demand  and  recovery  of  $400  rent  in 
this  suit  Itself,  but  we  are  Inclined  to  the  opin- 
ion that  if  the  plaintiff,  by  mistake  of  fact  or 
law,,  demanded  and  had  judgment  for  more 
rent  than  he  was  entitled  to,  he  did  not  by 
that  alone  waive  the  forfeiture,  to  enforce 
which  was  the  very  purpose  of  his  suit 

We  think  it  must  be  said  tbat  the  demand 
and  the  judgment  were  upon  the  theory  that 
the  February  rent  was  "due  and  payable  at 
the  time  of  the  commencement  of  the  action," 
under  R.  S.  |  2614,  in  which  case  they  would 
not  be  a  recognition  of  the  continued  exist- 
ence of  tiie  lease,  and  so  not  a  waiver,  even 
though,  as  we  hold,  that  rent  was  not  then 
due  and  payable. 

Plaintiffs  in  error  claim  that  they  have 
tendered  the  rent,  and  so  in  equity  have  tolled 
the  forfeiture;  but  we  think  no  tender  is 
shown. 

The  case  must  be  reversed  and  remanded 
for  further  proceedings  not  inconsistent  with 
this  opinion,  with  leaye  to  the  plaintiff  to 
amend  his  complaint 

TBLLSrR  and  BAILET,  JT.,  Sitting  tat 
OARRIGUES,  0.  J.,  and  SCOTT,  J.,  concur. 
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JULESBURQ  MOTOR  CO, 
(No.  8896.) 


(Supreme  CJonrt  of  Colorado.    Nor.  8,  1920.) 

1.  Chattal  mortgagea  «=389— Oooaalonal  driving 
■otor-trnok  aorou  state  line  did  not  conatl- 
tnte  raHoval  requiring  re-reoord. 

Where  a  motortruck  mortgage  was  re- 
corded, occasional  trips  across  the  state  line 
to  a  neighboring  town  in  another- state  did  not 
constitute  a  removal  to  such  other  state,  requir- 
ing recording  of  the  mortgage  there. 

2.  Chattel  mortgages  «=>87  —  Recordable  In 
county  where  chattel  was  to  be  taken. 

Where  a  resident  of  Colorado  sold  a  motor- 
truck to  a  farmer  in  Nebraska,  and  the  chat- 
tel mortgage  taken  for  the  purchase  price  .de- 
scribed the  chattel  as  situated  in  D.  county, 
Neb.,  and  it  was  understood  that  It  was  to  be 
immediate^  taken  there,  such  county  was  the 
proper  place  to  record  the  mortgage. 

Error  to  District  Court,  Sedgwick  County; 
L.  C.  Stephenaon,  Judge. 

Acticm  by  Umer  O.  Flora  against  the  Jules- 
burg  Motor  Company.  Judgment  for  defend- 
ant, and  plaintiff  brings  error  and  mores  lor 
a  supersedeas.  Beversed  and  remanded,  wltb 
directions. 

Allen  ft  Webstv,  of  Dtamit,  for  plaintiff  in 
error. 

Mnnaon  &  Munson,  of  Sterling,  for  defend- 
ant In  error. 

DBNISON,  J.  Flora,  plalntUT  In  error  and 
plaintiff  btiow,  brought  replevin  against  the 
motor  company  for  a  Ford  truck.  The  de- 
fendant bad  Judgment  Plaintiff  comes  here 
on  error,  and  mores  for  a  supersedeas: 

Plaintiff  was  a  resident  of  Julesbnrg,  which 
Is  a  mile  distant  from  the  Nebraska  line,  and 
the  defendant  operated  a  garage  In  that  place; 
Stainbrook,  a  farmer,  lived  8  or  10  miles  over 
the  line  In  Nebrarta.  He  bought  a  Ford 
truck  of  Flora  at  Julesbnrg,  and  gave  a  chat- 
td  mortgage  to  secure  the  purdiase  price. 
He  took  the  truck  to  his  house  in  Nebraska, 
and  Flora  recorded  his  mortgage  In  tliat 
state.  Stainbrook  came  to  Julesburg  with 
the  truck  f^om  time  to  time  to  dispose  of  his 
produce  and  make  purchases  and  for  other 
ordinary  purposes,  which  Flora  knew.  Flora 
went  to  Oallfomla,  and  when  he  returned 
found  the-  truck  In  possession  of  the  defend- 
ant motor  company.  They  claimed  It  as  a 
pledge  for  a  debt  of  Stainbrook  who  had  ab- 
sconded.    When  the  pledge  was  made  the 
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recorded  only- In  Nebraska  Is  superior  to  tfa« 
lien  of  the  motor  company.  What  force  a 
mortgage  recorded  In  another  state  may  have 
under  such  circumstances  Is  a  matter  of  com- 
ity, subject  to  the  legislation  of  the  state  la 
which  the  mortgage  Is  sought  to  be  enforced. 
In  this  state  we  have  no  legislation  on  the 
subject,  and  comity  between  the  states,  as 
Interpreted  by  the  various  dedsions  of  the 
courts,  must  therefore  guide  us  in  deciding 
this  question.  TbSre  Is  great  diversity  in  the 
decisions.  Some  courts,  including,  we  believe, 
the  courts  of  Michigan,  give  a  mortage  re- 
corded only  In  another  state  no  force.  The 
courts  of  Vermont  originally  held  substantial- 
ly likewise.  Skiff  v.  Solace,  28  Vt  278,  but 
afterwards  repudiated  that  case,  and  held 
that  Vermont  had  no  right  to  decline  to  en- 
force a  title  or  lien  valid  in  the  state  where 
It  was  created.  Taylor  v.  Boardman,  2S  Vt. 
681 ;  Jones  V.  Taylor,  80  Vt  42 ;  Cbbb  v.  Bus- 
well,  37  Vt  887;  Norrls  r.  Sowles.  57  Vt  860. 
The  opinions  In  these  cases  present  arguments 
of  very  great  weight 

Some  states  hold  that  if  the  chattel  la  re- 
moved without  the  knowledge  or  consent  of 
the  mortgagee^  comity  requires  that  the  mort- 
gage be  enforced,  but  ottierwlae  If  with  bis 
knowledge  and  consent  Strcmg  argumenis 
are  presented  for  these  oonclnBlons.  The 
federal  courts  seem  to  favor  this  rule.  Hoyt 
V.  Zlbell.  258  Fed.  188, 170  O.  O.  A.  254;  Sha- 
pard  T.  Hynes,  104  Fed.  449,  46  a  O.  A.  271, 
52  Li,  R.  A.  676.  The  cases  are  gathered  In 
11  a  J.  424.    Secalso,  5B.C.  L.400. 

The  plaintiff  in  error,  without  disputing 
these  cases,  claims  that  there  was  In  the  pres- 
ent case  no  removal  of  the  truck  from  Nebras- 
ka ;  that  an  occasional  transfer  from  time  to 
time  across  the  line  for  ordinary  business 
purposes  does  not  constitute  a  removal,  and 
that  therefore  there  Is  no  reason  why  the 
mortgage  should  not  be  enforced,  and  no  case 
supporting  the  position  of  the  defendant  in 
error,  except  those  which  hold  that  the  mort- 
gage is  without  any  force  outside  of  the  state 
where  It  is  recorded.  He  cites.  Peterson  v. 
Kalgler,  78  Oa.  764,  3  S.  B.  666,  Handley  v. 
Harris,  48  Ean.  606,  28  Pac.  1146,  17  L.  R.  A. 
703,  80  Am.  St  Sep.  322,  and  Bhapard  v. 
Uynes,  supra. 

The  defendant  In  error,  on  the  other  hand, 
says  that  this  bringing  of  the  trudc  into 
Julesbnrg  from  time  to  time  on  business  con- 
stituted a  removal,  and  that  since  Flora  knew 
of  the  habit  and  made  no  objection  be  prac- 
tically consented  to  It  His  citations  are  all 
cases  where  the  removal  was  of  a  more  or  leas 


presidoit  of  defendant  company  who  trans-  permanent  character. 


acted  the  business  did  not  know  where  Stain- 
brook lived,  and  so  examined  the  records  In 
Julesburg  and  found  no  mortgage.  Flora 
then  brought  the  present  suit  claiming  right 
of  possession  by  virtue  of  his  chattel  mort- 
gage 

[1]  The  question  li  whether  the  mortgage 


We  agree  wltb  the  plaintiff  in  error  on  this 
point  We  do  not  decide  whether  the  evi- 
dence is  sufficient  to  show  knowledge  or  con- 
sent on  the  part  of  Flora,,  nor  whether,  if 
there  had  beoa,  with  or  without  his  consent, 
a  removal  of  the  trudc  to  Colorado,  the  mort- 
gage would  have  been  good  or  bad.  but  we 


4s>For  otbar  caMS  ■••  mm*  toplo  and  KBT-NUlfBBB  In  all  Kar-Numband  DlgMU  and  IndaxM 
188P.-8S 


Digitized  by 


Google 


646 


193  PAOIPIO  BnPORTBB 


(Cola 


are  of  the  opinion  tbat  driving  the  tmck  from 
time  to  time  across  the  state  line  to  Jules- 
burg  was  not  a  removal  in  the  sense  In  which 
tbat  word  is  used  in  the  cases  on  this  subject. 
Some  light  on  this  point  may  be  obtained 
from  Barstow  v.  Stone,  10  Colo.  App.  396, 
405,  62  Pac.  48,  and  Ware  r.  Schlntz,  190  III. 
192,  60  N.  B.  67,  where  the  word  "removal," 
referring  to  a  trustee  in  a  deed  of  trust,  was 
held  to  mean  a  permanent  and  not  temporary- 
absence. 

If  ordinary  nse  of  an  article  as  movable, 
as  a  horse  and  wagon  or  automobile,  amonnts 
to  a  removal  of  it  from  place  to  place,  then 
under  our  ordinary  forms  of  chattel  mortgage 
a  mortgagor  in  Englewood  could  not  drive  a 
mile  north  into  Denver  without  subjecting  his 
property  to  immediate  foreclosura  A  mort- 
gagor in  Denver  could  scarcely  take  an  after- 
noon ride  without  the  same  result  It  Is  so 
manifestly  unjost  that  the  mere  crossing  the 
state  line  in  the  ordinary  use  of  a  mortgaged 
chattel  should  subject  the  mortgage  lien  to 
other  claims,  unless  the  mortgagee  shall  re- 
cord the  mortgage  in  every  county  in  every 
state  where  the  mortgagor  is  likely  to  go, 
that  we  are  clear  that  comity  requires  us  to 
hold  that,  under  such  circumstances,  the 
mortgage  lien  remains  superior  to  those  after- 
wards acquired  In  this  state.  It  does  less 
hardship  to  require  a  lienor  to  inquire  where 
the  lienee  lives  than  to  foresee  where  be  will 
take  the  chattel. 

[2]  The  mortgftge  describes  the  property  as 
situated  in  Deuel  county.  Neb.,  and  it  was  un- 
derstood that  it  was  to  be  immediately  taken 
there.  Deuel  county,  then,  was  the  proper 
place  for  record.  Stitt  t.  Bpengel  Co.,  58 
Colo.  559, 146  Pac.  770.  The  Colorado  statute 
requires  the  mortgage  to  be  recorded  where 
the  chattel  Is  "situated."  Id.  It  is  question- 
able whether  to  record  it  elsewhere  would 
give  constructive  notice. 

The  judgment  should  be  reversed,  wltb  di- 
rections to  enter  judgment  for  the  plaintiff. 

TELLER  and  BAILET,  JJ.,  sitting  for 
GABBIOUES,  C.  J.,  and  SCOTT,  J. 


(69  Colo.  259) 

Ex  parte  BLOCKER. 

!■  re  TYNAN,  Warden  of  State  Pealtentlary. 

(No.  9923.) 

(Supreme  Court  of  Colorado.    Nov.  8,  1920.) 

I.  Prisons  4=>I5— Alfowanoes  to  prisoner  for 
good  behavior  stated. 
Under  Rev.  St.  1908,  {  4871,  providing  for 
credit  for  good  behavior  on  criminal  sentences 
of  1  month  for  the  first  year,  2  months  for  the 
second  year,  etc.,  the  credit  for  each  year  is 
to  be  applied  during  the  year  in  which  it  is 
earned,   so   tbat  after  the  fifth  year  eacli  tt 


months  served  counts  as  1  year  on  the  sen- 
tence. 

2.  Prisons  «=>! 5— Statute  granting  credits  for 
good  behavior  construed  favorably  to  pris- 
oner. 

If  a  statute  providing  for  credits  to  a 
prisoner  for  good  behavior  is  capable  of  two 
constnictions,  that  constnrction  should  be 
adopted  which  wonld  entitle  the  prisoner  to  his 
discharge  at  the  earliest  time. 

Eta  Banc. 

Original  petitl(m  l^  John  B.  Blocker  for  a 
writ  of  habeas  corpus  directed  to  Thomas  J. 
Tynan,  warden  of  the  Colorado  State  Poii- 
tentiary.  On  demurrer  to  the  petition.  De- 
murrer overruled,  and  writ  granted. 

A.  R.  Morrison,  of  Denver,  for  petiticmer. 

S.  Harrison  White,  of  Denver,  Victor  B. 
Keyes,  Atty.  Gen.,  and  Charles  Roach,  Dep- 
uty Atty.  Gen.,  for  reqxmdeat. 

AliLBN,  J.  This  cause  is  before  us  upon 
a  donurrer  to  the  petition  of  John  R.  Block- 
er for  a  writ  of  habeas  corpus.  The  petlti(»i 
was  filed  in  this  court  on  September  17,  1020. 
It  alleges,  among  other  things,  that  John  B. 
Blocker,  the  petitioner,  on  September  0,  1911, 
was  sentenced  l^  the  district  court  of  Fre- 
mont county,  Colo.,  to  an  imprisonment  in  the 
state  penitentiary  for  and  during  the  term 
of  not  lesa  than  10  years  and  not  more  than 
12  years  as.  a  result  of  &  certain  judgment  in 
a  criminal  case;  that  on  the  same  date  he 
b^^an  to  serve  his  sentence;  that  on  April 
23, 1917,  he  escaped,  but  was  recaptured  and 
returned  to  the  penitentiary  on  the  same  day; 
that  since  that  time  he  has  performed  faith- 
fully all  duties  assigned  to  him  therein;  that 
the  term  of  his  sentence  has  expired;  that  he 
Is  entitled  to  his  discharge  from  the  peniten- 
tiary; and  that  the  warden  refuses  to  dla- 
<^rge  bim,  and  now  unlawfully  confines  and 
detains  him.  The  petition  prays  for  a  writ 
directed  to  the  warden. 

The  Attorney  General,  counsel  for  the  peti- 
tioner, and  counsd  for  the  wardoi  of  the 
penitentiary,  have  filed  a  stipulation  that  be- 
fore the  writ  shall  Issue,  the  warden  may 
plead  or  demur  to  the  petition.  Pursuant  to 
the  stipulation  a  demurrer  to  the  petition 
was  filed.  The  demurrer  alleges,  in  sub- 
stance, that  under  the  fbcts  stated  in  the 
petition,  the  petitioner's  sentence  of  imprls(Hi- 
ment  has  not  expired.  The  ultimate  question 
to  be  determined  is:  Has  the  petitioner  serv- 
ed his  sent»tce? 

Whether  the  petitioner  has  completed  the 
term  of  liis  sentraice  depends  on  the  construc- 
tion to  be  given  to  section  4871,  R.  S.  1908, 
which  reads  as  follows: 

"That  every  convict  who  is  now,  or  may  here- 
after be,  imprisoned  in  the  penitentiary,  and 
who  shall  have  performed  faithfully,  and  all 
who    shall    hereafter    perform    faitl^oiiy,    tb* 
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datiea  assigned  to  him  or  her  dnTing  hie  or 
her  imprisomnent  therein,  shall  be  entitled  to  a 
dedaction  from  the  time  of  his  or  her  sentence 
for  the  respective  years  thereof,  and  propor- 
tionately for  any  part  of  a  year,  when  there 
shall  be  a  fractional  part  of  a  year  in  the  sen- 
teoce,  to  wit:  For  the  first  year,  one  month; 
for  the  second  year,  two  months;  for  the 
third  year,  three  months;  for  the  fourth  year, 
foar  months;  for  the  fifth  year,  five  months; 
for  the  sixth  year  and  each  succeeding  year, 
six  months;  Provided,  that  if  any  convict  shall 
escape,  or  attempt  to  escape,  from  the  peni- 
tentiary, he  or  she  shall  forfeit  and  lose  any 
and  all  dedactions  from  the  time  of  his  or  her 
sentence  which  he  or  she  may  have  been  enti- 
tled to  up  to  the  time  of  the  escape  or  at- 
tempted escape,  as  provided  for  in  this  section." 

At  the  time  the  petitioner  escaped,  he  had 
served  6  years  7  months  and  14  days.  On 
account  of  sadi  escape,  under  the  statute  he 
lost  all  the  dednctloiui  he  had  theretofore 
earned,  so  that  the  actual  time  served  must 
count  only  that  much,  and  no  more,  time  on 
the  sentaice,  and  of  a  12-year  term  there 
would  be  left  tor  him  to  serve  6  years  4 
months  and  10  days,  less  the  sum  of  deduc- 
tions which  he  miglit  earn  after  beginning 
to  serve  such  remainder  of  the  term. 

The  escape  occurred  during  the  slxtb  cal- 
endar year  of  the  petitloaer's  conflnemoit  in 
the  penitentiary.  Whether  the  petitioner, 
after  his  return  to  the  penitentiary,  could 
earn  any  dedactions  for  good  bebaviw  dur- 


terlal.  At  any  rate,  at  the  close  of  the  sixth 
calendar  year,  or  Sei>tember  8, 1917,  he  would 
have  no  more  than  6  years  yet  to  serve,  less 
dedactions  earned  after  that  date.  Having 
served  more  than  5  years,  these  dedactions 
would  be  based  on  that  clause  of  the  statute 
which  allows  a  deduction  of  "six  months" 
f^m  the  time  of  bis  sentence  "for  the  sixth 
and  each  succeeding  years"  of  the  sentence. 
[1]  l%e  Attorney  General  and  counsel  for 
the  respondent  contend  that  a  convict  mast 
first  serve  12  mcmtbs  before  he  can  be  credit- 
ed with  6  months'  good  time. 

Oonnsel  for  the  petitioner  contends  that  a 
convict  by  serving  0  months  with  good  be- 
barior  would  be  serving  a  year  of  the  term, 
the  remaining  6  months  of  the  calendar  year 
being  the  deduction  for  that  particular  year 
of  the  sentenca 

According  to  the  constrnctton  given  to  the 
statute  by  the  petitioner,  and  taking  Septem- 
ber 9,  1917,  as  the  beginning  of  the  first  of 
the  6   years  of  the  sentence  remaining  for 
the  prisoner  to  serve,  the  first  of  such  years 
wonid  be  served  by  an  actual  conflnnnent  in 
tbe  pexiitentiary  of  6  months  with  good  be- 
havior,   the   remaining   6   months    of  th&t 
calendar  year  being  deducted  as  a   credit 
for  tliat  year.    Thus  the  sentence  as  to  that 
jear  would  be  completed  In  6  months,  or  upon 
Marcli  9,  1918,  Instead  of  upon  September  9, 
191S.      By  tills  method  of  computation  the 


petitioner  would  have  flniehed  serving  his 
sentence  on  September  9,  19^. 

[2]  Under  the  petitioner's  constnictiOB  of 
the  statute  a  convict  would  be  entitled  to  bis 
discharge  at  an  earlier  time  than  under  the 
Attorney  General's  construction.  If  the  stat^ 
ute  is  capable  of  both  constriictions,  that  of 
tbe  petitioner  should  prevail  upon  the  prin- 
ciple that  of  two  constructions  the  one  should 
be  adopted  vrhich  operates  In  favor  of  liberty.  . 
16  O.  J.  1361.  In  our  oplnimi  the  statute  is 
capable  of  the  construction  which  the  peti- 
tioner places  ap<«  it,  and  ni>on  the  principle 
above  stated  we  adopt  It.  Under  this  con- 
struction the  statute  is  given  effect  in  all 
cases.  For  example,  if  a  convict  has  been 
sentenced  for  2  years,  tbe  first  year  is  com- 
pleted In  11  months,  and  the  second  year  of 
the  term  begins  with  the  following  month. 
Since  tbe  statute  provides  for  a  deduction 
of  2  months  "for  tbe  second  year,"  the  second 
year  would  be  completed  in  10  months.  Thus 
a  convict  is  enabled  to  obtain  the  benefit  of 
the  credit  for  each  year  of  tbe  seitence,  and 
during,  the  same  year  in  whi<^  It  is  earned. 
This  would  not  be  the  result  If  the  good  time 
is  computed  under  the  method  adopted  by  the 
Attorney  General  and  counsel  for  respondent 
Under  that  system  the  prisoner  would  first 
serve  a  full  12  months  before  being  entitted 
to  a  credit  of  1  month  cm  account  of  the 
first  year  of  tbe  sentence.  That  month,  as- 
suming  that    the   sentence   is   for  2  years, 


ing  the  balance  of  tiiat  sixth  year  is  imma-J  ^»"i^  ^^^%  "  "«">i?f  "  *^l^"^*f!^  """^ 
*-j.i      »r -„  _4^_  ^i  ^-vTlr  '  -i  li    _._xi.'  of  the  sentence.     The  convict  would  serve 


these  11  months  in  order  to  complete  the 
second  year  of  his  sentence:  For  this  he 
would  be  entitled  to  a  credit  of  2  mcmtbs  on 
account  of  good  bebavior  during  such  second 
year,  but  the  credit  would  be  of  no  avail  to 
him,  because  there  would  remain  no  furtber 
time  of  tbe  sentence  to  serve,  or  the  time 
from  which  such  deduction  of  2  months  could 
be  made  Thus  it  appears  that  under  this 
construction  of  the  statute,  or  method  of 
computation  of  good  time,  in  many  cases  the 
prisoner  would  receive  no  benefit  for  good 
behavior  during  tbe  last  year  of  his  confine- 
ment.. This  would  partly  defeat  the  object 
of  tbe  statute.  In  21  R.  O.  U  1192,  S  28,  it  is 
said: 

"Tbe  credits  are  said  to  be  in  the  natare  of 
a  payment  or  reward  by  the  state  to  the  convict 
for  his  good  behavior,  fai  order  to  stimnlate  him 
to  conform  to  the  rules  of  the  institution  and 
to  avoid  the  commission  of  crimes  and  misde- 
meanors during  his  imprisonment." 

The  statute  provides  for  "a  deduction  from 
the  time  of  [the]  sentence  for  the  respective 
years  thereof."  This  language  does  not  pre- 
clude a  deduction  from  each  year,  or  the 
method  of  computation  contended  for  by  tbe 
petitioner.  Corresponding  to  the  phrase,  "de- 
duction from  the  time  of  the  sentwice,"  found 
in  our  statute,  is  the  expression,  "diminution 
of  time  from  his  sentence,"  found  in  the  Illi- 
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nols  Btatnte  (aectlon  8457,  Jones  &  Addlng- 
ton,  1913).  The  Illinois  statute  Incorporates 
within  it  a  table  wUch  shows  that  a  credit 
Is  not  only  earned  during  each  year,  but  Is 
also  applied  to,  and  deducted  from,  each  year 
of  the  sentence.  For  the  first  year  of  the 
sentence  I  month  of  good  time  Is  granted  and 
the  year  is  completed  by  actually  serving  only 
11  months.  The  table  shows  that  the  second 
year  of  the  sentence  Is  begun  Immediately  at 
the  close  of  the  11-month  period,  and,  good 
time  of  2  months  beini;  granted  for  the 
seoond  year,  It  Is  completed  In  10  numtha. 
The  Montana  statute  (section  9737,  Rev. 
Codes  1907)  allows  a  convict  "a  credit  of 
time  from  his  sentence."  The  Iowa  statute 
provides  for  a  "dimlnutlan  of  time  from  his 
sentence."  Both  of  the  statutes  above  men- 
tioned Include  a  table  which  Is  exactly  the 
same  as  the  Illinois  table.  All  of  these  tables 
allow  a  deduction  of  6  months  for  the  sixth 
and  each  succeeding  year  of  the  sentence,  as 
does  our  statute,  and  show  that  each  of  such 
years  is  served  by  an  actual  confinemait  of 
only  6  months. 

In  states  having  good  cmdnct  statutes 
without  a  table,  the  method  of  computation 
used  has  usually  been-  that  for  which  the  peti- 
ttoner  contends.  In  re  Fuller,  84  Neb.  681,  62 
N,  W.  677;  In  re  Walsh,  87  Mich.  466,  49 
N.  W.  606;  In  re  Canfleld,  98  Mich.  644,  67 
M.  W.  807.  Contra:  In  re  Kness,  68  Kan. 
705,  60  Paa  989. 

The  language  of  the  statute  governs  the 
method  of  computation.  32  Cya  388.  In  oar. 
opinion  the  language  of  our  statute  sustains 
the  petitioner's  theory  as  to  computation  of 
good  time 

The  demurrer  to  the  petition  is  overruled. 
The  writ  may  Issue,  and  the  respondent  is 
directed  to  discharge  the  petitioner. 

SCOTT,  Jn  not  participating. 


(C9  Colo.  214) 

HORNE  et  al.  v.  REDMAN  et  al.    (No.  9920.) 

(Supreme  Court  of  Colorado.    Oct  4,  1920.) 

Appeal  and  error  «=>520(4)— Aflldavrts  In  sup- 
port of  motion  for  continuance  not  part  of 
reoerd  wlthont  bill  of  exceptions. 
Notwithstanding  Laws  1911,  p.  11,  {  8,  mak- 
ing a  motion  for  continuance  and  the  overrul- 
ing thereof  parts  of  the  record  without  bill  of 
exceptions,   such  a  bill  is  necessary  to  bring 
into  the  record  affidavits  in  support  of  the  mo- 
tion. 

Error  to  District  Court,  City  and  County  of 
Denver;  Julian  H.  Moore,  Judge. 

Action  between  Richard  G.  Home,  Jr.,  and 
another,  and  James  N.  Redman  and  others. 


Judgment  was  adverse  in  the  former  parties, 
and  they  brought  error.  Heard  on  applica- 
tion for  supersedeas.  Sui>ersedeas  denied, 
and  judgment  affirmed. 

Symes  &  Wingren,  of  Denver,  for  plaintilfs 
in  error. 

T.  J.  O'Donnell,  and  J.  W.  Graham,  both 
of  Denver,  for  defendants  in  erron 

TELLER,  J.  This  cause  Is  before  us  on  an 
application  for  a  supersedeas.  The  principal 
errors  alleged  are  tn  the  court's  overruling  a 
motion  by  plaintiffs  in  error  for  a  continu- 
ance. The  defendants  in  error  now  move  to 
strike  from  the  transcript  of  record  certain 
affidavits  filed  in  support  of  the  motion  for 
a  continuance,  upon  the  ground  that  they  are 
improperly  included  in  the  record,  and,  fur- 
ther, that  the  court  cannot  consider  them, 
they  not  having  been  brought  into  tlie  record 
by  bin  of  exceptions. 

Plaintiffs  in  error  contend  that  under  section 
3  of  chapter  6  of  the  Session  Laws  of  1911, 
these  affidavits  are  a  part  of  the  record,  being, 
as  they  say,  by  reference  incorporated  into 
and  made  a  part  of  the  motion  for  a  continu- 
ance, which,  under  said  sectlcm  is  a  part  of 
the  record.  They  cite  several  cases  from 
other  states  in  which  affidavits  attached  to 
the  motion  for  a  new  trial  have  been  held  a 
part  of  the  record  proper.  In  those  cases  It 
appears,  however,  that  the  affidavits  either 
form  a  part  of  the  piotion  by  being  all  upon 
one  paper,  or  were  recognized  by  the  court 
In  its  rulings  as  having  been  before  it  The 
statute  in  question  makes  motions  for  a  con- 
tinuance a  part  of  the  record,  but  does  not 
diange  the  established  rule  that  affidavits, 
to  be  considered  by  this  court,  must  be 
brought  before  the  court  by  bill  of  exceptions. 

In  Interstate  Land  &  Town  Co.  v.  Patton, 
21  Colo.  603,  42  Pac.  678,  this  court  ruled 
specifically  that,  in  order  to  obtain  a  review 
of  the  trial  court's  ruling  upon  an  application 
for  a  continuance,  the  affidavits  in  Buptx)rt 
of  the  motion  must  be  brought  into  the  record 
by  a  bill  of  exceptions.  At  the  time  that 
case  was  decided,  section  387  of  Mills'  Anno- 
tated Code,  whldi  is  identical  with  the  sec- 
tion cited  from  the  Laws  of  1911,  was  In 
force.  In  Phoenix  Ind.  Co.  ▼.  Greger,  39  Colo. 
193,  88  Pac.  1066,  speaking  of  affidavits  filed 
In  support  of  a  motion  for  change  of  venue, 
we  said: 

"Copying  these  documents  in  the  court  Jour- 
nals and  authenticating  them  as  entered  in  the 
clerk's  minutes,  do  not  make  them  parts  of  the 
record.  This  method  cannot  take  the  place  of 
the  bill  of  exceptions  or  operate  as  a  substi- 
tute therefor"— citing  a  number  of  cases. 

We  liave,  however,  examined  the  affidavits 
and  are  of  the  opinion  that  the  court  did  not 
abuse  its  discretion  in  refusing  the  applica- 
tion based  upon  them.    They  do  not  set  out 
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the  facts  required  In  snch  cases  to  entitle 
the  applicant  to  a  contlnnance. 

The  supersedeas  Is  denied,  and  the  Judg- 
ment affirmed. 

BTTRKIB  and  DENISON,  3J.,  concur. 


(6$  Colo.  229) 

DUTTON   HOTEL 
RICK. 


CO.  et  al,  V. 
(No.  9877.) 


FIT2PAT. 


(Snpreme  Court  of  Colorado.    Not.  8,  1920.) 

1.  Llinltatlos  of  actions  <S=366(I4)— Limitation 
of  action  for  conversion  of  trunk  held  for 
board  Mil  runs  from  demand  after  payment. 

Defendant  hotel  company,  holding  plaintiff's 
tmnk  for  a  board  bill,  was  in  lawfnl  posses- 
sion until  demand  made  after  payment,  and  the 
refusal  constituted  the  conversion  from  which 
the  statute  ran. 

2.  Innkeepers  «=9ll(6)  —Statute  applies  to 
safe-keeping  only,  aad  not  to  pledge. 

Mills'  Ann.  8t  1912,  |  8447  (Laws  1007,  p. 
430,  S  9>  making  innkeepers  gratuitous  bailees 
as  to  baggage  left  for  safe-keeping,  does  not 
apply  to  that  in  pledge  for  the  innkeeper's 
charges. 

8.  Corporations  4s»630(l)  —  Dissolution  does 

aot  affect  remedies  against  corporation  for 

conversion. 

In  view  of  Rer.  St.  1906,  |  899  (Oen.  Stat. 

I  270;    Oen.  Laws,  |  223),  a  dissolution  of  a 

hotel  corporation   does  not  affect  the  guest's 

remedies  against  a  corporation  for  conversion 

of  a  trunk. 

4.  Bailment  «=>  16  — Action  lies  after  demand 
and  refusal  of  chattel  held  under  Men. 

The  remedy  against  one  holding  a  chattel 
under  a  lien  is  to  tender  satisfaction  and  de- 
mand possession,  and  upon  refusal,  which  would 
amount  to  conversion,  trover  lies. 

5.  Corporations  «=9630( I)— Remedy  for  oon- 
version  of  trunk  by  hotel  company  not  lost  by 

Its  dissolution. 

Where  a  dissolved  hotel  company  held  plain- 
tiffs trunk  under  lien  for  board,  tender  of  sat- 
isfaction and  demand  for  possession  was  the 
remedy  existing  against  it  both  before  and  at 
dissolution,  and,  under  Bev.  St.  1008,  S  800, 
preserving  remedies  against  corporations  for 
UabiUtieH  incurred  prior  to  dissolution,  plain- 
tiff could  pursue  such  remedy  to  a  Judgment 
for  conversion. 

6.  Innkeepers  «=>ll(6)— Liable  where  not  ax- 
erclsing  requisite  care  of  trunk. 

In  an  action  for  conversion  of  a  trunk,  if 

the  defendant  was  holding  by  innkeeper's  lien, 
it  was  bound  to  extraordinary  care,  and  if  as 
pledgee  to  ordinary  care,  and  was  liable  where 
under  proper  instructions  the  Jury  found  it  did 
not  exercise  such  care. 


7.  Innkeepers  <S=3ll(6)— Facts  held  to  show 
liability  for  conversion  of  trunk  through  nog* 
llgence. 

Where  defendant  hotel  corporation  held 
plaintiiTs  trunk  for  a  board  bill,  and  a  few 
months  later  sold  out  its  business,  and  without 
notice  to  plaintiff  left  the  trunk  in  a  baggage- 
room  without  taking  receipt  or  money  from 
purchaser  or  telling  him  the  nature  of  the  pos- 
session or  that  the  trunk  was  there,  and  made 
no  inquiry  for  years,  the  jury  was  Justified  in 
finding  the  innkeeper  liable. 

8.  Innkeepers  ®=9ll(l2)— Loss  of  trunk  prima 
faole  evidence  of  negligence. 

.  In  an  action  against  an  innkeeper  for  loss 
of  trunk,  such  loss  by  pledgee  is  prima  facie 
evidence  of  negligence,  and  the  burden  is  on  him 
to  rebut  it. 

Department  2. 

Error  to  District  Court,  City  and  County  of 
Denver;   John  T.  Shumate,  Judge. 

Suit  by  Myrtle  Fltzpatrlck  against  the  Dut- 
ton  Hotel  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error  and 
move  for  supersedeas.  Supersedeas  denied, 
and  Judgment  affirmed. 

John  Horne  ChHes,  of  Denver,  for  plaintlfto 
in  error. 

B.  L.  Clover,  of  Denver,  for  defendant  In 
error. 


DEMISON,  J.  The  Dutton  Hotel  Company, 
plaintiff  in  error,  and  defendant  below,  was 
an  Innkeeper.  The  defendant  in  error,  plain- 
tiff below,  a  guest  at  its  hotel  in  1011,  left 
owing  a  bill,  and  the  defendant  retained  her 
trunk  as  security  for  the  same. 

In  1915  the  defendant  corporation  was 
dissolved  under  the  statute.  The  individual 
defendants  were  officers,  directors,  and  the 
principal  stockholders  thereof. 

In  1017  the  defendant  paid  960  on  the  bill, 
and  in  1918  she  came  to  Doiver  from  Nebras- 
ka and  demanded  the  trunk,  but  was  told 
by  defendant,  BYank  Dutton,  that  it  could 
not  be  found,  whereupon  she  brought  suit  for 
conversion  and  had  Judgment 

The  defendants  move  for  supersedeas. 
They  make  four  points  In  argument,  and  we 
shall  notice  no  others. 

(1)  That  the  action  was  barred  by  the 
statute  of  limitations. 

(2)  That  the  verdict  was  excessive. 

(3)  That  the  action  cannot  be  maintained 
against  a  dissolved  corporation. 

(4)  That  the  action  cannot  be  maintained 
without  showing  negligence  on  the  part  of 
the  defendants,  and  that  none  is  shown. 

[1]  The  action  did  not  accrue  until  demand. 
Austin  V.  Van  Loon,  36  Colo.  lOS,  85  Pac.  183. 
Until  then  the  defendant  was  in  lawful 
possession.    The  refusal  constituted  the  con- 
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version;  therefore  the  limitation,  six  years, 
had  not  ran  when  the  suit  was  commenced. 
See,  also,  Carper  t.  Rlsdon,  la  Colo.  App.  530, 
76  Paa  744. 

[2]  As  to  the  damages,  the  evidence  would 
have  justified  greater  damages.  The  statute 
(1  MUls'  1912,  !  3447;  S.  L.  1907,  p.  430,  §  6) 
applies  to  baggage  held  for  safe-keeping  only, 
not  to  that  In  pledge. 

[3]  The  dissolution  does  not  affect  remedies 
against  the  corporation. 

"The  dissolution  for  any  cause  whatever,  of 
corporations  created  as  aforesaid,  shall  not 
take  away  or  impair  any  remedy  given  against 
such  corporations,  its  stockholders,  or  oflScers, 
for  any  liabilities  incurred  previous  to  its  dis- 
solution." B.  S.  1908,  S  899;  O.  S.  |  270; 
Q.  I..  I  223. 

[4]  The  remedy  against  a  holder  of  a  chatp 
tel  under  a  lien  Is  to  tender  satisfaction  of 
the  lien  and  demand  possession.  Upon  refus- 
al, which  would  amount  to  conversion,  trover 
lies.    That  was  the  case  here. 

[S]  The  argument  of  defendant  is  that, 
since  the  conversion  did  not  take  place  till 
after  the  dissolution,  the  corporation  cannot 
be  liable  for  it.  The  answer  is  that  the 
tender  and  demand  was  the  remedy  which 
existed  before  and  at  the  dissolution,  and 
under  the  above  section  the  plaintiff  could 
pursue  that  remedy  to  its  ultimate  result,  a 
Judgment  for  conversion. 

[6-J]  The  corporation  was  holding  by  Inn- 
keeper's lien  or  as  pledgee.  Murray  v.  Mar- 
BhaU,  9  Colo.  482,  485,  13  Pac.  589,  59  Am. 
Rep.  152.  If  the  former.  It  was  bound  to 
extraordinary  care;  If  the  latter,  to  ordinary 
care;  and,  under  the  instructions,  the  jury 
must  have  found  that  it  did  not  exercise 
such  care.  It  Is  claimed  that  there  was  no 
evidence  to  justify  such  a  finding,  but  It 
api)ear8  that  a  few  months  after  plaintiff 
left  its  hotel  defendant  sold  out  its  business, 
and,  without  notice  to  plaintiff,  left  the  trunk 
in  a  baggageroom  without  taking  any  receipt 
or  memorandum  from  the  purchaser  or  telling 
him  the  nature  of  the  possession,  or,  accord- 
ing to  his  testimony,  even  telling  him  that  the 
trunk  was  there,  and  then  made  no  Inquiry  for 
years.  We  could  not  say  that  the  jury  was 
not  justified  In  Its  finding  even  If  the  burden 
were  on  plaintiff,  but  loss  by  a  pledgee  is 
prima  facie  evidence  of  negligence,  and  the 
burden  is  on  him  to  rebut  it  Murray  v. 
Marshall,  9  Colo.  485,  13  Pac.  589,  59  Am. 
Rep.  162;  Nutt  v.  Davison,  64  Colo.  686, 
131  Pac  390,  44  L.  R.  A.  (N.  S.)  1170. 

The  supersedeas  should  be  denied,  and 
judgment  affirmed. 

BAILEY  and  TELLER,  JJ.,  sltUng  for 
GARRIGUES,  C.  J.,  and  SCOTT,  J.,  concur. 


(89  Colo.  20«) 

REMINGTON  V.  REMINGTON  et  al. 
(No.  8608.) 

(Supreme  Court  of  Colorado.    Oct  4,  1920.) 

1.  Frauds,  statute  of  «=b5— Oral  aoroement 
between  parties  about  to  marry  not  voM  ai 
In  consideration  of  marriage. 

Oral  contract  made  before  marriage,  where- 
by husband  and  wife,  each  of  whom  had  been 
previously  married  and  had  living  children, 
arranged  to  preserve  to  themselves  the  right 
to  dispose  of  their  property  and  to  protect 
their  heirs  or  the  beneficiaries  under  their 
wills  in  their  property  rights  as  against  any 
claim  which  might  arise  because  of  tlie  mar- 
riage relation,  held  not  void  under  the  statute 
as  a  promise  in  consideration  of  marriage. 

2.  Husband  and  wife  «=330— Postnuptial  agree- 
ment relative  to  property  supported  by  ooh' 
slderatlon  througb  mutual  releases. 

Written  contract,  made  after  their  marriage, 
pursuant  to  prior  oral  agreement,  by  parties 
who  had  been  married  previously  and  had  liv- 
ing cliildren,  whereby  they  arranged  to  pre- 
serve to  themselves  the  right  to  dispose  of 
their  property  held  before  marriage,  and  to 
protect  their  heirs  or  devisees  in  their  prop- 
erty rights  as  against  any  claim  which  might 
arise  because  of  the  relation,  lield  supported  by 
consideration,  consisting  of  the  mutual  prom- 
ises of  each  and  ttie  releases  of  each  to  the 
other  of  all  right  in  or  control  over  such  oth- 
er's property,  etc. 

Error  to  District  Court,  Larimer  (bounty; 
Robert  G.  Strong,  Judge. 

Action  by  Melissa  L.  Remington  against 
Guy  A.  Remington,  as  executor  of  the  es- 
tate of  D.  D.  Remington,  deceased,  and  Mrs. 
Darleen  Moore  and  others,  hetrs  at  law  and 
legatees  under  the  will  of  D.  D.  Remington, 
deceased.  To  review  a  judgment  for  defend- 
ants, plaintiff  brings  error.    Affirmed. 

Ck)rydon  Rood,  of  Loveland,  and  R.  W. 
Fleming,  of  Ft  Ck>lllns,  for  plaintiff  in  error. 

Ab.  H.  Romans,  of  Loveland,  and  Paul  W. 
Lee  and  George  H.  Shaw,  both  of  Ft  Col- 
lins, for  defendants  In  error. 

TELLBR,  J.  The  parties  to  this  cause  sub- 
mitted to  the  district  court  an  agreed  state- 
ment of  facts,  upon  which  they  asked  for  a 
determination  of  their  respective  rights.  The 
court  found  for  the  defendants  in  error. 
Plaintiff  in  error  brings  the  cause  here  for 
review. 

The  plaintiff  in  error  and  one  D.  D.  Bern- 
Ington,  now  deceased,  became  huSband  and 
wife  at  a  time  wh^  each  had  children  by 
former  marriages  and  property  in  their  re- 
spective rights.  Some  months  after  marry- 
ing, they  entered  into  a  written  contract,  the 
Important  parts  of  which  are  as  follows: 

"Whereas,  each  of  said  parties  had  in  liis  or 
her  own  right  certain  real  and  personal  prop- 
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trtf  at  the  time  of  said  marriage  and  were  also 
the  father  and  mother,  respectively,  of  children 
by  former  marriages;   and 

"Whereas,  before  their  marriage  witb  each 
other,  and  in  consideration  thereof,  each  of 
the  said  parties  agreed  with  the  other  that 
none  of  their  respective  property  rights  should 
in  any  way  become  aifected  or  changed  by  rea- 
son of  said  marriage: 

"Now,  therefore,  in  consideration  of.  the  fore- 
going premises,  and  of  the  mutnal  covenants 
herein  contained,  th«  party  of  the  first  part 
hereby  waives,  releases,  foregoes,  and  disclaims 
all  his  rights  in  any  and  all  property,  both  real, 
personal,  and  mixed,  wheresoever  situate,  of 
which  the  party  of  tiie  second  part,  is  or  may 
become  seized  or  possessed,  and  hereby  ex- 
pressly waives  all  right  to  inherit  from  said 
second  party  under  the  laws  of  any  and  all 
states  of  the  United  States,  and  hereby  agrees 
that  the  party  of  the  second  part  shall  have 
the  right  to  dispose  of  all  of  her  property  bj 
mil  and  in  case  the  party  of  the  second  part 
fails  to  dispose  of  any  of  her  property,  of  any 
kind,  by  will,  then  said  property  shall  descend 
to  her  legal  heirs,  other  than  the  party  of  the 
first  part,  and  he  shall  not  inherit  ainytbing  from 
her."      • 

There  was  a  similar  oovenaiit  upon  the 
part  of  the  wife  waiving  claim  upon  tbe  prop- 
erty of  the  husband.  The  husband  left  a  will 
In  whlcb.  In  accordance  with  Qie  said  agree- 
ment, no  provision  was  made  for  his  widow, 
and  she  now  repudiates  the  contract,  and 
claims  one-half  of  the  estate  under  the  stat- 
ute. 

It  is  contended  by  the  plaintiff  in  error 
that  the  contract  made  before  marriage^  to 
which  reference  is  made  In  the  written  in- 
strmnent,  was  void  within  the  statute  of 
frands,  because  it  was  oral;  it  being  her  con- 
tention that  it  is  a  promise  In  consideration 
of  marriage.  She  contends  tliat  the  written 
contract  is  ineffectual  for  want  of  considera- 
tion. We  do  not  agree  with  either  of  these 
positions. 

[1, 21  It  is  true  that  in  the  recital  it  is 
stated  that  the  i>artles,  In  consideration  of 
marriage,  made  the  agreement;  but  the  agree- 
ment Itself  shows  that  it  was  not  so  made. 
Contracts  in  consideration  of  marriage  pro- 
vide for  the  moving  of  some  benefit  to  one 
of  tbe  parties  as  an  inducement  for  marrying. 
There  is  no  sndt  case  here  presented.    The 
facts  show  that  these  parties  were  arranging 
to  preserve  to'  themselves  respectively  the 
right  to  dispose  of  the  property  held  before 
marriage,    and    to   protect   their    respective 
heirs,   or  the  baiefidarles  under  their  wills, 
in  tbeir  property  rights,  as  against  any  claim 
wbicb   might  arise  because  of  the  marriage 
relation.     The  words  "In  consideration  there- 
ot"  are  not  to  be  construed  as  Indicating  that 
either  i>arty  was  Induced  to  marry  the  other 
by   reason  of  these  covenants.     Indeed,  the 
covenants  conflict  with  such  an  Idea.     The 
parties  were  agreeing  that  they  would  secure 
nothing   from  each  other  through  the  mar- 
riage  relation.    It  Is  clear  that  the  worda 
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"in  consideration  thereof  were  used  to  thow 

a  sltnation  which  would  have  been  properly 

described  by  saying  that  Oie  parties  had 

made  the  oral  agreement  In  contemplation  of 

marriage. 

Furthermore,  It  Is  wholly  Immaterial,  in 
the  view  we  take  of  this  question,  what  was 
the  agreement  made  before  marriage.  The 
contract  in  question,  reduced  to  writing  and 
signed  by  the  parties,  is  made  upon  a  con- 
sideration of  mutual  promises,  and  in  It  each 
releases  to  the  other  all  right  in  or  control 
over  the  other's  property,  and  likewise  waives 
all  right  to  claim  the  same  under  any  law 
of  descent  Whatever  may  be  the  rule  in 
those  states  having  special  statutes  limiting 
the  rights  of  parties  during  coverture,  or  in 
states  following  the  common  law,  there  is  no 
reason  why  in  this  state,  where  woman  has 
been  relieved  of  her  disabilities  and  specific- 
ally authorized  to  contract  with  any  and 
every  one,  she  cannot  make  a  binding  con- 
tract during  coverture,  provided  it  is  free 
from  taint  of  fraud  or  duress. 

The  tendency  of  the  cases  seems  to  be,  even 
where  the  dlsahllltles  of  coverture  have  been 
removed  by  law,  to  adhere  more  or  less  to 
the  old  construction  as  to  a  woman's  rights 
to  contract  with  her  husband.  In  the  case 
of  tJnger  v.  Melllnger,  S7  Ind.  App.  639,  77 
N.  K.  814,  117  Am.  St  Bep.  348,  the  court 
says  that  the  promise  upon  the  part  of  the 
husband  and  wife  each  to  forego  any  claim 
upon  the  property  of  the  other  does  not  con* 
stltute  a  consideration  for  a  postnuptial  con- 
tract Plaintiff  in  error  relies  upon  this 
case  as  holding  to  that  effect  What  the 
court  says,  however,  is  merely  dictum,  be- 
cause it  states  that  there  is  no  evidence  that 
the  contract  was  made  in  consideration  of 
mutual  releases.  It  is  admitted,  even  in  a 
state  still  adhering  to  the  common  law,  that 
an  antoiuptial  contract,  containing  mutual 
covenants  waiving  and  releasing  the  rights  of 
each  party  in  the  property  of  the  other,  is 
good.  KroeU  v.  Kroell,  219  111.  105,  IB  N.  B. 
63,  4  Ann.  Cas.  801.  Why,  then,  is  it  not 
good  in  a  state  where  the  wife's  disabilities 
are  removed,  and  she  is  as  free  to  contract 
as  when  sole? 

In  this  case  it  appears  that  the  vrldow 
seeks  to  have  the  district  court,  in  constru- 
ing her  hu^and's  will,  sanction  her  admitted 
violation  of  a  solemn  contract  with  her  hus- 
band, now  deceased.  She  is'  now  at  liberty 
to  dispose  of  her  property  which  was  Involv- 
ed in  the  agreement  without  the  possibility 
of  loss  by  this  breach  of  contract  on  her 
part.  This  is  grossly  inequitable,  a  mani- 
festation of  bad  faith,  and  ought  not  to  be 
tolerated. 

The  district  court  was  right  in  its  Judg- 
ment, and  the  Judgment  is  accordingly  af- 
firmed. 

GABBIOUBS  and  BUfiKB,  33^  concur. 
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DE  La  mater  v.  graves  et  al.    (No.  9922.) 

(Supreme  Court  of  Ciolorado.    Not.  S,  1920.) 

1.  Contempt  «s>20  — ■  Order  of  foreign  oourt 
first  asaumino  Jurlsdiotion  lot  a  defense  for 
oofltempt  ef  domestio  oourt. 

In  a  suit  over  custody  of  duldren,  where  the 
parents  had  been  divorced  in  another  state,  and 
before  the  plaintiff,  father,  disobeyed  a  do- 
mestic court  order  to  return  and  deliver  the 
minor  children,  a  subsequent  order  of -the  for- 
eign court  giving  him  absolute  custody  of  the 
children  is  no  defense  in  contempt  proceedings. 

2.  Contempt  ^=920— If  order  conflicts  with  or* 
der  of  forelga  oourt  of  prior  Jurisdiction,  par- 
ty should  not  disobey,  but  move  to  vacatei 

Assuming  that  the  court  in  a  proceeding  to 
determine  the  custody  of  the  children  was 
bound  to  give  full  force  and  effect  to  the  de- 
cree of  the  court  of  a  sister  state  which  had 
granted  a  divorce  to  the  parents  and  had  chang- 
ed the  children's  custody  by  subsequent  order,  it 
could  not  do  so  by  merely  disregarding  its  own 
previous  order  or  iudgment,  and  the  remedy 
was  to  seek  vacation  of  the  order,  and  not  to 
impeach  it  in  contempt  proceedings  for  disobe- 
dience. 

Department  3. 

Error  to  District  CJonrt,  Iol  Plata  County; 
W.  N.  Searcy,  Judge. 

Habeas  corpus  proceedings  by  Charles  W. 
De  La  Mater  against  Elvira  J.  0 raves  and 
another  for  tlie  custody  of  children.  For 
violation  of  an  order  therein  the  plaintiff  was 
adjTiciged  guilty  of  contempt  of  court,  and 
he  brings  error.  On  application  for  superse- 
deas. Supersedeas  denied,  and  judgment  af- 
firmed. 

Jerkins  &  Perkins,  of  Darango,  for  plain- 
tiff In  error. 

John  B.  O'Ronrke  and  Barry  Sullivan,  both 
of  Durango  (Russell  &  Reese,  of  Durango,  of 
counsel),  for  defendants  In  error. 

ALLEN,  J.  The  plaintifT  in  error,  Charles 
W.  De  La  Mater,  was  adjudged  guilty  of  con- 
tempt of  court.  The  cause  is  before  us  upon 
his  application  for  a  supersedeas. 

Prior  to  April  30,  1920,  the  plaintiff  in  er- 
ror and  Bertha  L.  De  La  Mater  were  bus- 
band  and  wife.  Their  matrimonial  domicile 
was  In  the  state  of  New  Mexico.  They  were 
parents  of  two  minor  children. 

On  the  date  above  mmtioned  the  plaintiff 
In  error  obtained,  In  the  district  court  of 
San  Juan  county,  N.  M.,  a  decree  of  divorce. 
The  decree  provided  that  the  minor  chil- 
dren remain,  for  the  time  being,  at  the  home 
of  their  grandmother  in  Durango,  Colo.,  but 
that  their  father,  the  plaintiff  in  error  here, 
have  custody  of  them  for  one  month,  at  the 
end  of  which  time  he  "shall  return  the  chil- 
dren to  their  mother."  It  was  further  pro- 
vided in  the  decree  that  thereafter  the  tem- 


porary custody  of  the  children  sboold  belcmg 
to  the  mother ;  the  father  to  have  the  privi- 
lege of  visiting  the  children  and  of  having 
them  visit  him. 

On  May  3,  1920,  the  plaintiff  In  error  Instl- 
tnted  proceedings  In  the  district  court  of  La 
Plata  county,  Colo.,  to  obtain  the  custody  of 
the  children.  He  filed  a  petition  for  a  writ 
of  habeas  corpus  against  his  wife  and  her 
mother,  as  respondents,  alleging  that  they 
wrongfully  "retain  the  custody  of  said  mi- 
nor children,"  and  praying  that  they  be  re- 
quired to  show  cause  why  the  care  and  cus- 
tody of  the  children  should  not  be  awarded 
to  blm  pursuant  to  the  decree  of  the  New 
Mexico  court.  The  writ  was  issued,  and  re- 
spondents each  made  a  return  thereto.  On 
May  8, 1020,  it  was  ordered  by  the  court  that 
the  petitioner,  the  plaintiff  in  error  here,  be 
awarded  the  custody  of  the  children  "for  tbe 
period  not  exceeding  30  days  commencing  on 
May  8,  1920,  and  that  then,  within  said  30 
days,  said  children  shall  be  by  sold  petitioner, 
Charles  W.  De  La  Mater,  returned  and  de- 
livered to  the  custody  and  possession,  of  said 
respondent  Bertha  L.  De  La  Mater,  at  the 
home  of  her  mother,  Blvira  J.  Oraves,  at 
Durango,  Cola" 

It  Is  admitted  that  the  order  was  dis- 
obeyed by  the  plaintiff  In  error  In  that  be  did 
not  return  the  children  to  their  mother  with- 
in the  80  days  prescribed,  or  at  any  other 
time.  Based  on  this  fact,  contempt  proceed- 
ings were  instituted  against  him,  and  he  was 
adjudged  guUty. 

[1]  As  sliowlng  cause  why  he  shotild  not 
be  adjudged  guilty  of  contempt,  the  plaintiff 
In  error  pleaded,  among  other  things,  that  on 
June  1,  1920,  the  district  court  of  San  Joan 
county,  N.  M.,  modified  the  decree  It  liad 
theretofore  entered,  and  rendered  a  second 
decree  which  awarded  the  custody  of  the 
children  "absolutely  and  unconditionally"  to 
him,  and  that  he  has  since  retained  the  cus- 
tody of  the  children  "under  the  authority" 
of  such  decree. 

Assuming  that  the  second  New  Mexico  de- 
cree was  such  as  thus  pleaded,  and  that  it 
was  proven  In  the  contempt  proceedings,  the 
question  to  be  determined  is  whether  the 
plaintiff  In  error  could  rely  upon  such  decree 
of  a  foreign  state  as  a  defense  In  these  con- 
tempt proceedings. 

The  order  which  the  plaintiff  In  error  dis- 
obeyed was  that  he  should  within  30  days  re- 
turn and  deliver  the  minor  children  to  their 
mother  at  Durango,  Colo.  This  order  he  was 
bound  to  obey  unless  and  until  tbe  court 
making  It  should  vacate  it  In  the  meantime. 
No  court  In  another  state  could  affect  that 
order.  A  foreign  court  could  not  expressly 
vacate  or  annul  It  15  C.  J.  1184.  It  follows 
from  this  that  no  court  of  a  sister  state 
could  affect  an  order  of  a  court  In  this  state 
by  making  some  order  In  conflict,  or  render- 
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Ing  some  decree  Inconststent  therewith.  The 
order  In  question  was  valid  when  made,  and 
▼alld  when  disobeyed,  and  the  rendition  of 
the  second  New  Mexico  decree  affords  no  de- 
fense in  this  contempt  proceeding. 

[2]  Assuming  that  the  Colorado  court  was 
bound  to  give  full  force  and  effect  to  the  New 
Mexico  decree  under  the  general  rules  of  com- 
ity, It  could  not  do  so  by  simply  regarding 
its  own  previous  order  or  judgmeitt  as  a 
nullity,  since  its  jnrlsdiction  could  not  be 
divested  by  anything  done  by  a  court  of  an- 
other state.  The  Colorado  court  might,  how- 
ever, vacate  its  order,  but,  until  it  does  so, 
the  order  must  be  obeyed.  If  facts  arise 
which  would  Justify  a  vacation  of  the  order, 
that  is  no  excuse  for  disobeying  the  order. 
The  remedy  of  the  party  desiring  to  be  re- 
lieved from  the  necessity  of  obeying  the  or- 
der is  to  take  formal  and  due  steps  in  the 
proceeding  in  which  the  order  was  made,  and 
not  to  impeach  the  order  in  contempt  pro- 
ceedings brought  to  punish  a  disobedience 
thereof.  State  ex  lel.  TuthUl,  v.  Giddings,  98 
Minn.  102,  107  N.  W.  1048;  IS  0.  X  44,  i  69. 

The  application  for  a  supersedeas  is  de- 
nied, and  the  Jdngment  is  affirmed. 

Affirmed. 


GARRIGUES.  O.  J.,  and  BAILEY,  J., 
cur. 


con- 


(«9  qolo.  264) 

MIDDLETON  V.  MoCARTHY  HIDDEN 
TREASURE  Ml  NINO  CORPORA- 
TION St  al.     (No.  9621.) 

(Supreme  Court  of  Colorado.    Nor.  8,  1920.) 

Sales  «=3l06,  810(1)— Where  seller  delayed  la 
rescinding,  and  the  right  of   mortgagee   In- 
tervened, seller  cannot  reaoind  and  replevin. 
Where  the  seller,  on  discovery  of  fraudulent 
representations,  failed  to  rescind  a  sale  of  pow- 
der, but  demanded  payment,  and  the  buyer,  to 
whom  delivery  had  been  made,  mortgaged  the 
powder  to  secure  a  note,  which  mortgage  and 
note  thereafter  were  assigned  to  an  innocent 
third  person,  who,  having  also  obtained  bill  of 
sale.  In  turn  transferred  it  to  defendant,  a  cor- 
poration organized  to  take  over  the  business 
of  the  buyer,  Aeld,  that  the  seller  could  not 
thereafter  rescind  and  replevin  the  powder. 

En  Banc. 

Error  to  District  Court,  City  and  (3ounty  of 
Denver;   Charles  O.  Butler,  Judge. 

Action  by  H.  Mlddleton  against  the 
McCarthy  Hidden  Treasure  Mining  Corpora- 
tion, in  which  OUde  McClean,  as  trustee  In 
bankruptcy  of  the  defendant.  Intervened. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

li.  J.  Stark  and  Andrew  H.  Wood,  both  of 
Denver,  for  plaintiff  In  error. 

Bogers,  EIUs  &  Johnson  and  Percy  Bobln- 
Bon,  all  of  Denver,  for  defendants  In  error. 


TELLER,  J.  The  plaintiff  In  error,  u 
assignee  of  the  Giant  Powder  Company, 
brought  suit  In  replevin  against  the  McCarthy 
Midden  Treasure  Mining  Corporation  to  re- 
cover a  quantity  of  powder  which  he  alleged 
was  obtained  from  his  assignor  by  false  and 
fraudulent  r^resentations  by  the  Hidden 
Treasure  Mines  Company.  Defendant  in  er- 
ror, McClean,  Intervened  as  trustee  in  bank- 
ruptcy of  the  said  Hidden  Treasure  Mines 
Company.  It  was  alleged  that  the  McCarthy 
Company  obtained  the  powder  with  knowl- 
edge of  the  fraud. 

It  appears  that  plaintiff  in  error,  as  agent 
of  the  Giant  Powder  Company,  In  August, 
1917,  sold  to  the  Hidden  Treasure  Mines  Com- 
pany the  powder  in.  question,  which  was  de- 
livered to  said  company  about  the  middle  of 
September  following.  Thereupon  the  said 
Mines  Company  gave  a  chattel  mortgage  upon 
said  powder  to  one  Whinnery  to  secure  a  note 
of  $5,000,  executed  contemporaneously  with 
the  mortgage,  which  note  evidenced  an  in- 
debtedness of  some  hundred  dollars  to  Whin- 
nery, and  was,  in  addition,  to  secure  him  for 
advances  which  he  had  agreed  to  make. 

It  appears  from  the  undisputed  testimony 
that  shortly  after  the  giving  of  said  mortgage 
the  bond  and  lease  under  which  the  said 
Mines  Company  was  working  mining  property 
In  Lake  county,  Colo.,  was  forfeited,  and  soon 
thereafter  defendant  In  error  the  McCarthy 
Hidden  Treasure  Mining  Corporation  was  or- 
ganized to  work  the  same  property.  It  se- 
cured from  Whinnery  an  assi^ment  of  the 
note  and  chattel  mortgage  upon  an  agreement 
with  him  that  it  would  pay  him  what  the 
Mines  Company  owed  him,  and  would  carry 
out  his  agreement  with  said  company  to  pay 
certain  overdue  labor  bills  contracted  by  that 
company.  The  McCarthy  Company  took  x)os- 
sesslon  of  the  powder,  and  paid  the  Whinnery 
debt  and  the  labor  bills,  amounting  in  all  to 
something  over  |6,000. 

It  appears  from  the  nndU^nted  testimony 
that,  when  the  plaintiff  In  error  discovered 
what  he  now  says  was  a  fraudulent  represen- 
tation, he  took  no  steps  to  disaffirm  the  sale, 
bnt,  on  the  other  hand,  demanded  luiyment 
from  the  manager  of  the  Mines  Company,  and 
was  assured  by  him  that  payment  for  the 
powder  would  be  made  In  a  short  time.  After 
Whinnery  had  transferred  the  mortgage  to 
one  Thomas,  who  In  turn  transferred  the 
mortgage  and  the  powder  to  the  McCarthy 
Company,  plaintiff  In  error  demanded  pay- 
ment of  Thomas.  In  the  meantime  the  vice 
president  and  general  manager  of  the  Mines 
Company  executed  a  bill  of  sale  of  the  pow- 
der to  Thomas,  who  transferred  the  same  to 
the  McCarthy  Company.  That  corporatlou 
claims  ownership  and  possession  of  the  pow- 
der under  the  chattel  mortgage  and  under  this 
bill  of  sale.  The  district  court  found  that 
there  had  been  no  rescission;  the  plaintiff  in 
error  having  delayed  too  long  In  disaffirming 
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the  sale,  which  was  not  attempted  until  the 
bringing  of  this  suit  on  February  2,  1918. 
There  was  no  evidence  that  Thomas  or  any 
of  the  persons  Interested  in  the  McCarthy 
corporation  had  any  knowledge  of  the  alleged 
fraud  prior  to  the  purchase  of  the  note  and 
mortgage  and  the  payment  therefor.  Under 
that  state  of  facts,  the  trial  court  was  fully 
justified  in  directing  a  verdict  in  favor  of  the 
defendant;  the  plaintiff  having  failed  to 
prove  a  right  to  the  powder. 
The  Judgement  Is  accordingly  affirmed. 

SCOTT   and    BAILET,   JJ.,   not   partici- 
pating. 


(69  Colo.  199) 

CAMERON  et  al.  v.  OSBORNE.    (No.  9760.) 

(Supreme   Court  of  Colorado.    July  6,   19SiO. 
Rehearing  Denied  Oct  9,  1920.) 

t.  Judgment  «s»l99(2)— Notwittistandlng  ver- 
dict proper  where  matters  denied  were  ad- 
mitted In  a  second  defense. 

A  denial  in  an  answer  of  certain  facts  al- 
leged in  complaint  did  not  raise  any  issues, 
where  the  facts  alleged  in  the  complaint  were 
expressly  admitted  or  alleged  in  a  second  de- 
fense, and  a  judgment  (or  plaintiff  non  obstante 
veredicto  was  proper,  where  the  second  defense 
was  not  Bu£Scient  in  law. 

2.  Animals  ®=»25  —  Rental  contract  held  to 
render  lessee  llahle  for  loss  by  storm. 

Under  a  contract  whereby  defendants  rent- 
ed from  plaintiffs  4,000  breeding  ewes  at  a  cer- 
tain rental,  "it  being  understood  that  we  will 
maintain  said  herd  in  a  line  wooled  strain  of 
breeding  during  the  entire  term,  and  at  the 
end  of  the  term  will  deliver  to  you  ewes  of  tbe 
full  number  of  the  contract,  of  quality  in  no 
wise  inferior  to  those  delivered  to  us,  and  of 
approximately  equal  ages,"  the  defendants 
were  bound  to  deliver  4,000  ewes  at  the  end 
of  the  term,  notwithstanding  a  storm  of  un- 
precedented violence  which  destroyed  1,C00  of 
the  sheep  and  rendered  impractical  the  breed- 
ing of  the  surviving  ewes,  whether  the  trans- 
action be  considered  a  bailment  or  not. 

3.  Judgment  «=a  199 (8)— Court  may  render 
Judgment  non  obstante  veredicto  for  least 
amount  shown  due  by  admissions. 

Where  court  rendered  judgment  for  plain- 
tiff non  obstante  veredicto  in  that  plaintiff  was 
entitled  to  judgment  under  facts  admitted  by 
'defendant's  pleadings,  defendant  could  not  com- 
plain, where  the  judgment  was  the  least  amount 
for  which,  under  defendants'  own  evidence,  any 
verdict  could  have  been  rendered. 

Department  2. 

Brror  to  District  Court,  Bent  County;  A 
0.  McChesney,  Judge. 

Action  by  Pearl  M.  Osborne,  as  administra- 
trix of  the  estate  of  Dallas  J.  Osborne,  de- 
ceased, against  John  Cameron  and  another, 
copartners,  doing  business  under  the  flrmj 


n(tme  and  style  of  Cameron  Bros.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

H.  L.  Lubers,  of  Denver  (Prank  Bxlhie, 
of  Denver,  of  counsel),  for  plaintiffs  In  error. 

Carl  Whitehead  and  Albert  L.  Vogl,  both 
of  Denver  (Bernard  J.  Seeman,  of  Driver, 
of  counsel),  for  defendant  in  error. 

DENISON,  J.  The  defendant  in  error  was 
plaiutifl  below.  She  brought  the  action  up- 
on a  contract  made  by  the  defendants  with 
her  intestate.  The  verdict  was  for  the  de- 
fendants, but  the  court  rendered  a  judgment 
for  the  plaintiff  non  obstante  veredicto  for 
the  sum  of  $8,479. 

By  the  contract,  which  was  dated  August 
31,  1912,  the  defendants  "rented"  from  D.  J. 
Osborne,  plaintiff's  Intestate,  4,000  breeding 
ewes  for  five  years,  agreeing  to  pay  for  their 
use  "an  annual  rental"  in  kind  out  of  their 
increase;  "it  being  understood  that  we  will 
maintain  said  herd  In  a  fine  wooled  strain  of 
breeding  during  the  entire  term,  and  at  the 
end  of  the  term  will  deliver  to  you  ewes  of 
the  full  number  of  the  contract,  of  quality  In 
no  wise  inferior  to  those  delivered  to  us, 
and  of  approximately  equal  ages  to  ewes 
now  to  be  received  by  us." 

Defendants  kept  the  she^  for  more  than  a 
year  and  i>ald  one  year's  rent  The  breaches 
alleged  were  failure  to  pay  rent,  failure  to 
deliver  part  of  the  sbe^,  and  that  those  re- 
turned were  greatly  inferior  and  of  much 
less  value  than  those  delivered. 

[1]  The  answer  admits  those  allegations 
of  tbe  complaint  which  are  essential  to  a 
cause  of  action.  It  seems  to  deny  failure  to 
pay  rent  failure  to  deliver  the  lost  sheep, 
and  depreciation  of  the  survivors,  but  all 
these  are  expressly  admitted  or  alleged  in 
the  sec<md  defense,  so  the  denials  raise  no  la- 
sue. 

The  second  defense  is  an  attempted  ccMifes- 
sion  and  avoidance,  to  the  following  effect: 
That  the  defendants  performed  the  contract 
until  about  December  4,  1913;  that  <Ki  that 
day  a  storm  of  unprecedented  violence  de- 
stroyed 1,600  of  the  sheep,  and  so  weakened 
the  remainder  "that  it  was  impossible  and  im- 
practicable in  the  circumstances  to  breed  the 
surviving  ewes  of  said  sheep  so  that  they 
might  bear  a  lamb  crop  during  the  year 
1914,  and  made  it  impossible  for  the  defend- 
ants *  *  *  to  perform  the  contract  as  to 
the  payment  of  rental  and  maintaining  the 
herd  *  •  *  to  the  number  of  4,000  ewes 
or  the  equivalent  thereof  as  mentioned  In 
said  contract  or  to  any  greater  number  than 
2,507  ewes  which  these  defendants  delivered 
back  and  returned  on  and  in  December,  1913, 
mentioned  in  the  complaint  in  this  behalf," 
and  that  their  treatmait  of  the  she^  was 
with  more  than  ordinary  care. 
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The  reply  to  this  defense  consisted  of  de- 
nials only.  All  other  defenses  were  aban- 
doned. 

The  only  issues  before  the  Jury,  then,  arose 
oat  of  the  second  defense.  If  those  issaes 
were  immaterial,  the  Judgment  non  obstante 
was  right.  The  gnestion  then  is:  Was  this 
second  defense  sufficient  in  law? 

The  defendants  contend  that  the  transac- 
tion was  one  of  bailment  for  the  benefit  of 
both  parties;  that  therefore  the  defendants 
were  bound  only  to  ordinary  care ;  that  they 
gave  that  and  more,  and  so  are  not  liftble. 

The  plaintiff's  proposition  is,  among  others, 
that  even  if  the  transaction  was  a  bailment, 
the  defendants,  by  the  clause  In  the  contract 
above  quoted,  assumed  the  absolute  reepcmsl- 
bility  for  the  return  of  4,000  ewes  in  no  wise 
inferior  to  those  delivered. 

[2]  We  think  the  plaintiff's  proposition  is 
manifestly  right.  The  defendants  definitely, 
unconditionally,  and  unqualifiedly  agreed  to 
deliver  to  the  plaintiff  at  the  end  of  the  term 
4,000  ewes.  The  fact  that  part  or  all  of  the 
ewes  delivered  to  them  perished  through  no 
fault  of  theirs  is  ImmateriaL  It  does  not 
almolve  them  from  their  contract.  Jones  v. 
U.  S.,  96  U.  S.  24,  20,  24  L.  Ed.  644;  Day  v. 
U.  S.,  245  U.  S.  150,  161,  38  Sup.  Ct.  57,  62  I* 
Ed.  219 ;  Anderson  v.  May,  50  Minn.  280,  52  N. 
W.  630,  17  L.  R.  A.  555,  36  Am.  St.  Rep.  642 ; 
Ward  V.  H.  R.  Bldg.  Co.,  125  N.  Y,  230,  26  N. 
B.  256;  School  Dist  y.  Daoeby,  25  Conn. 
630,  68  Am.  Dea  371. 

Such  a  cimtract  is  no  more  abrogated  by 
misfortunes  of  the  promisor  than  a  promis- 
sory note  would  be  or  a  promise  to  deliver 
100,000  bushels  of  wheat  or  1,000  head  of 
cattie.  Bigler  v.  Hall,  64  N.  Y.  167.  If  the 
ccHitract  was  a  bailment,  the  parties,  as  they 
lawfully  might,  modified  the  ordinary  implied 
liability  of  the  bailee.  Pope  v.  Farmers'  Un. 
Co..  180  Cal.  139,  62  Pac.  884.  63  L.  R.  A. 
673,  80  Am.  St  Rep.  87 ;  Drake  ▼.  White,  117 
Mass.  10. 

The  authorities  differ  as  to  whether  an 
express  contract  to  redeliver  a  bailed  chattel 
is  avoided  by  inevitable  accident,  but  here 
there  is  no  such  contract  The  promise  here 
Is  to  deliver  ewes  of  equal  quality  and  age. 
To  keep  it,  plaintiffs  in  error  must,  before 
delivery,  dispose  of  practically  all  of  the 
original  stock.  These  provisions  create  lia- 
bilities different  from  the  ordinary  liabilities 
of  a  bailee. 

Whether,  thai,  the  transaction  was  a  bail- 
ment or  not,  the  terms  of  the  contract  are 
clear,  and  it  is  the  duty  of  the  court  to  en- 
force them. 

rs]  The  second  defense  is  insufficient  In 
law.  The  verdict  therefore  was  upon  im- 
material issues,  and  the  judgment  non  ob- 
stante is  right  It  is  also  true  that  a  verdict 
for  the  plaintiff  should  have  been  directed  for 
the  above  reasons  and  for  others.   The  amount 
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of  the  Judgment  was  the  least  amount  for 
whldi,  under  defendants'  own  evidence,  any 
verdict  could  have  been  rendered.  We  think, 
therefore,  that  it  was  proper  for  the  court  to 
render  Judgment  for  that  sum. 
The  Judgment  should  be  affirmed. 

OARRIQUES,  C.  J.,  and  ALUBN.  J.,  con- 
cur. 


(49  Colo.  212) 
DENVER    &   R.   a    Fi.   CO.  v.    BOARD    OF 
COM'RS  OF  ALAMOSA  COUNTY 
et  al.     (No.  8677.) 

(Supreme  Ciourt  of  Colorado.     Oct  4,  1020.) 

Taxation  «s»6li (5)— Complaint  to  enjoin  ool- 
ieetion  hold  Insufflolent. 
Complaint  to  enjoin  collection  of  tax,  alle- 
gations of  which,  other  than  that  the  levy  is 
excessive,  intended  to  show  grounds  for  exer- 
cise of  jurisdiction,  are  mere  conclnsionH  of 
the  pleader,  is  insufficient;  Rev.  St.  1908,  § 
6750,  providing  for  refund,  affording  adequate 
remedy  for  an  illegal  or  erroneous  levy,  and  it 
being  necessgry  for  Intervention  of  equity  that 
there  exist  some  recognized  equitable  ground 
for  relief  by  it 

Error  to  District  Court.  Alamosa  (boun- 
ty; J.  C.  Wiley,  Judge. 

Suit  by  the  Denver  ft  Rio  Grande  Railroad 
C:!ompany  against  the  Board  of -County  C!om- 
missioners  of  Alamosa  County  and  another. 
Action  dismissed,  and  plaintiff  brings  er- 
ror.   Affirmed. 

E.  N.  Clark  and  O.  A.  Luzford,  both  of 
Denver,  for  plaintiff  in  error. 

Albert  L.  Moses,  of  Alamosa,  for  defotd- 
ants  in  error. 

TELLER,  J.  The  plaintiff  in  error 
brought  suit  against  the  defendants  in  error 
to  enjoin  the  collection  of  a  tax  upon  what 
is  alleged  to  be  an  excessive  levy.  The  com- 
plaint sets  up  that  the  levy  of  the  tax  con- 
stituted a  mistake  amounting  to  fraud,  which 
would  result  in  the  fraudulent  taking  of 
plaintiff's  property,  that  the  collection  of  the 
tax  would  deprive  plaintiff  of  its  property 
without  due  process  of  law,  that  the  plaintiff 
would  be  irreparably  injured,  and  that  it  had 
no  adequate  remedy  at  law.  Defendants 
filed  an  answer,  containing  a  general  de- 
murrer, and  alleging  that  the  plaintiff  had 
a  full,  adequate,  and  complete  remedy  in  the 
ordinary  course  of  law.  The  court  adopted 
the  view  of  defendants  in  the  matter  al)ove 
stated,  and  dismissed  the  action.  The  cause 
is  now  here  on  error. 

This  court  lias  several  times  held  that  the 
mere  fact  of  a  levy  of  an  illegal  or  void  tax 
does  not  entitle  a  taxmyer  to  enjoin  its  col- 
lection ;  that  a  court  of  equity  will  not  enters 
tain  Jurisdiction  for  that  purpose  unless  thera 
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exists  also  some  recognized  equitable  ground 
for  the  granting  of  relief.  Tbe  cases  are 
collected  In  Nile  District  v.  English,  60  Colo. 
406,  410,  153  Pac.  760.  It  has  been  several 
times  pointed  out  in  these  cases  that  section 
5750,  R.  S.  1908,  affords  an  adequate  remedy 
In  case  of  an  Illegal  or  erroneous  levy.  The 
other  allegations,  Intended  to  s}iow  grovmds 
for  tbe  exercise  of  jurisdiction,  are  mere 
contusions  of  the  pleader,  and  wholly  in- 
sufiBcient  for  the  purpose  mentioned.  This 
cause  presents  no  features  which  render  it 
an  ezcepti(»  to  the  rule  so  often  applied. 

Tbe  trial  court  did  not  err  in  dismissing 
tbe  cause,  and  tbe  Judgmrat  is  accordingly 
affirmed. 

GARRIGUES,  a  J.,  and  BUREB,  J.,  con- 
cur. 


(69  Colo.  2M) 

TAMARKIN  v.  DENVER  TRAMWAY  CO. 
(No.  9856.) 

(Supreme  Court  of  Colorado.    Oct  4,  1920.) 

Trial  «=>  1 39(1)— Error  to  grant  nonsnlt  where 
plaintiff  entitled  to  go  to  Jury. 

It  was  error  to  grant  a  motion  for  nonsuit 
at  the  close  of  plaintiff's  testimony,  where  there 
was  evidence  suffldent  to  go  to  the  jury. 

Department  1. 

Error  to  District  Court,  City  and  County 
of  Denver;    Gretiey  W.   Whltford,   Judge. 

Action  by  Bessie  Tamarkin  against  tbe 
Denver  Tramway  Company.  From  a  Judg- 
ment of  nonsuit,  tbe  plaintUF  brings  error. 
Keversed  and  remanded. 

Defendant  operates  a  street  railway  sys- 
tem in  the  dty  of  Denver.  On,  or  about, 
June  22,  1919,  Jacob  Tamarkin  was  struck 
by  one  of  its  cars  and  Idlled.  This  action 
was  brought  by  plaintiff  In  error,  widow  of 
deceased,  for  damages.  At  the  close  of  plain- 
tiff's evidence  defendant  moved  for  nonsuit, 
which  motion  was  sustained,  and  such  fiur- 
tfaer  proceedings  had  that  the  cause  comes 
to  this  court  on  error,  and  is  now  before  ns 
on  plaintiff's  application  for  supersedeas. 

Miss  Clara  Buth  Mozzer  and  Phillip  Hom- 
bein,  both  of  Denver,  for  plaintiff  In  error. 

(Serald  Hughes  and  Howard  S.  Bobertson, 
both  of  Denver,  for  defendant  in  error. 

BTJBKE,  J.  The  sole  question  here  Involved 
Is  whether  plaintlfTs  evidence  was  sufficient 
to  require  a  submission  of  the  cause  to  a 
jury.  We  have  examined  tbe  entire  evidence 
with  great  care,  and  are  of  the  opinion  that 
it  was.  We  think  no  good  purpose  could  be 
served  by  a  detailed  discussion  of  the  cir- 
cumstances. The  judgment  is  accordingly 
reversed,  and  the  cause  remanded. 

TEIil/EB  and  DENISON,  JJ.,  concur. 


(69  Colo.  203) 

DENVER  &  R.  G.  R.  CO.  V.  HOPKINS. 
(No.  9490.) 

(Supreme  Court  of  Colorado.    Oct  4,  1920.) 

Railroads  iS=344 1(2)— Burden  on  railroad,  kllU 
Ing  stock,  to  disprove   negilgence  presumed 
under  statute. 
Under  Sess.  Laws  1011,  p.  402,  |  4.  pro- 
viding that   injury   to   animals   by   a  railroad 
company  eball  he  prima  facie  evidence  of  neg- 
ligence,  burden   is  upon   the  company  to  dis- 
prove .negligence,  and  it  is  liable  for  common- 
law  negligence,  regardless  of  any  question  as 
to   fences   or   yard   limit,   where   it  offers  no 
evidence  to  disprove  negligence,  although  plain- 
tiff has  offered  no  evidence  to  prove  negligence 
beyond  the  fact  that  tbe  stock  was  killed  by  the 
railroad. 

Department  2. 

Error  to  District  Court,  Oarfleld  Coiinty; 
John  T.  Shumate,  Judge. 

Action  by  Granville  A.  Hopkins  against 
the  Denver  &  Bio  Grande  Bailroad  Comimny. 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Affirmed. 

E.  N.  Clark  and  O.  A.  Luxford,  both  of 
Denver,  for  plaintiff  in  error. 

John  L.  Noonan  and  W.  F.  Noonan,  both 
of  Glenwood  Springs,  for  defendant  In  error. 

DENISON,  J.  This  was  an  action  to  re- 
cover the  value  of  four  head  of  cattle  killed 
by  the  defendant's  trains;  three  on  Novem- 
ber 7,  1015,  and  one,  a  heifer,  on  NoTember 
24,  1915.  Judgment  for  plaintiff,  and  tbe 
company  brings  error. 

The  complaint  ocmsists  of  two  counts  on 
the  death  of  the  three  killed  November  Ttb, 
one  count  for  negligenee  at  common  law  and 
the  other  for  failure  to  fence  under  the  stat- 
ute of  1911  (S.  L.  1911.  p.  400),  and  two  simi- 
lar connts  in  regard  to  the  heifer  killed  No- 
vember 24tb. 

As  to  tbe  heifer:  The  only  ground  urged 
for  reversal  Is  that  she  was  killed  witbln 
the  yard  limits  of  a  station,  a  place  not  re- 
quired by  the  act  of  1911  to  be  fenced,  and 
that  no  other  negligence  causing  her  death 
was  shown.  Section  4  of  the  act  in  ques- 
tion (Session  Laws  1911,  p.  402)  provides  that 
the  killing  or  Injury  of  an  animal  by  a  rail- 
way company  "shall  be  prima  fade  evidence 
of  the  negligence  of  said  railway  company." 
It  is  not  disputed  that  the  heifer  was  killed 
by  the  company.  Tbe  btirden  was  upon  the 
company,  then,  to  disprove  negligence.  O, 
B.,  I.  &  P.  B.  Co.  V.  Eyster,  169  Pac.  1181. 
They  offered  no  evidence  on  that  point  Tbe 
company,  therefore.  Is  liable  for  common- 
law  negligence,  regardless  of  any  question  as 
to  fences  or  yard  limits. 

With  reference  to  the  other  three  cattle, 
the  case  for  the  plaintiff  is  stronger,  because 
they  were  killed  at  a  place  where  a  tssafx 


»For  other  cases  see  same  toplo  and  KBT-NTJMBS!B  In  all  Ker-Mumbered  Qicwts  aad  Indexes 


Digitized  by 


Google 


Colo.-}  BSOAK  ▼. 

(IM 

was  required,  bat  there  was  no  fence.  The 
plaintiff  In  error  dtes  many  Clolorado  cases 
to  the  effect  that  negligence  must  be  proved 
by  the  plaintiff,  but  these  all  seem  to  have 
been  decided  before  May  30,  1011,  wbicb  Is 
the  day  the  act  in  question  took  ^ect 
The  Jndgment  must  be  affirmed. 

GAItBiauSS,  a  J.,  and  SCOTT,  J.,  con- 
cur. 


(69   Colo.   273) 

WALDO  V.  STEVENSON  et  al.    (No.  8712.) 

(Snpreme  Court  of  Colorado.    Not.  8,  1920.) 

CorporatlOM  ^=9327— Directors  not  lialile  on 

note  given   by  them   to  guarantee  sale  of 

stock  issued  to  payee. 

Where  directors  of  a  corporation  executed 

a  proniie80i7  note  to  griarantee  sale  of  stock 

issued  to  payee,  the  proceeds  of  the  sale   of 

ntodc,  as  provided  for  in  a  resolution,  to  be  paid 

to  the  payee  until  lije  should  receive  his  advance 

of  the  purchase  price,  such  directors  were  not 

Hable  «n  the  note. 

En  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver;   Julian  H.  Moore,  Judge. 

Suit  by  Charles  A.  Waldo  against  A.  M. 
Stevenson  and  others.  Judgment  for  cwtain 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

George  F.  Dunklee  and  Edward  V.  Dnnklee, 
both  of  Denver,  for  plaintiff  in  error. 

William  H.  Oabbert,  of  Denvor,  for  defend- 
ant in  error  Stevenson. 

T.  L.  Pollock,  of  Doiver,  for  defendant  in 
error  Greenlee.  . 

TELLER,  J.  Plaintiff  in  error  was  plain- 
tiff in  a  suit  against  defendants  in  error  and 
one  Whitescarver  upon  a  note  signed  by 
fhem  all..  On  tbe  trial  evidence  was  intro- 
duced tending  to  show  that  the  Ajax  Wyom- 
ing Oil  Company,  of  which  the  three  defend- 
ants were  directors,  had,  by  resolution  of  its 
directors,  authorized  the  issuing  of  300,000 
shares  of  tbe  capital  stock  of  said  company 
to  Waldo,  for  which  he  was  to  pay  $7,600; 
the  onnpany  agreeing  to  undertake  to  sell 
enough  of  the  stock  to  net  said  Waldo  the 
purdiase  price  of  $7,600,  with  interest  at 
6  per  cent  per  annum.  The  evidence  showed 
fliat  on  tbe  day  of  tbe  adoption  of  this 
resolution  Mr.  Waldo  was  elected  a  director 
of  said  company,  and  that,  on  the  following 
day,  he  sat  with  the  other  directors  and 
beard  read  the  minutes  of  the  meeting  of  the 
previous  day,  including  the  said  resolution. 
It  appears,  also,  that  be  read  the  resolution 
on  that  day. 

The  defendants  executed  a  promissory  note 
for  the  $7,600,  which  Is  the  note  in  snlt,  which 
ttiey  contend  was  merely  to  guarantee  to 
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Waldo  that  tbe  proceeds  of  the  sale  of  stock, 
as  provided  for  in  the  resolution,  would  be 
paid  to  him  until  he  had  received  his  ad- 
vance of  $7,500  and  interest  Waldo's  check 
for  $7,600  was  made  payable  to  and  was  col- 
lected by  the  oil  company.  Waldo  testified 
tbat,  on  the  advice  of  bis  attorney,  be  de- 
dined  to  execute  a  contract  which  had  been 
drawn  to  carry  out  the  agreement  contem- 
plated by  the  resolution  above  mentioned. 
There  is  no  evidence,  however,  that  he  ever 
Informed  either  Stevenson  or  Greenlee  tbat 
lie  had  withdrawn  from  the  original  agree- 
ment Nor  is  there  any  evidence  that  they 
knew  of  such  change  In  plan.  On  the  other 
hand,  there  was  in  evidence  an  exhibit  of 
tbe  same  date  as  the  note,  signed  by  Waldo, 
which  authorized  the  oil  company  to  sell  a 
part  of  the  300,000  shares  of  stoc^  and  to 
ajvply  the  proceeds  in  payment  of  the  note, 
all  as  provided  for  in  tbe  resolution.  Tbe 
trial  court  directed  a  verdict  for  Stevmson 
and  Greenlee. 

We  are  of  tbe  opinion  tbat  the  evidence  is 
conclusive  that  Stevenson  and  Greenlee  sign- 
ed the  note  in  question,  as  tbe  court  found, 
under  the  assumption  that  It  was  made  in 
pursuance  of  the  resolution  named,  and  for 
the  purpose  above  stated.  Tbat  being  so,  the 
court  was  right  In  holding  that  th^  were 
not  liable  In  the  action  as  brou^t 

The  Judgment  must  therefore  be  affirmed; 
and  It  is  so  ordered. 


SCOTT  and  BAILBSY,  JJ., 
ing. 


not  portic^at- 


REOAN  v:  TURNER  et  al. 


(69  Ck>Io.  194) 
(Noa.  9678,  9679.) 


(Snpreme  Court  of  Colorado.     June  7,  1020. 
Eehearlng  Denied  Oct  9,  1920.) 

1.  Fraudulent  oonveyanoes  «s>80— Transfer  of 
all  debtor's  property  to  secure  support  It 
fraudulent 

A  transfer  of  all  of  tbe  grantor's  property 
to  secure  support  for  the  remainder  of  her 
life  is  fraudulent  and  voidable  as  againsit  ex- 
isting creditors,  despite  the  grantee's  pronise 
to  pay  the  grossly  inadequate  sum  of  $100;  the 
property  being  worth  at  least  $2,000. 

2.  Executors  and  administrators  «=9S7  — Ad- 
ministrator can  maintain  action  to  set  aalds 
decedent's  fraudulent  oonveyaace  for  support. 

The  administrator  of  a  decedent  who  prior 
to  death  transferred  all  her  property  to  secure 
support  for  the  remainder  of  her  life,  doing  so 
on  the  grantee's  promise  to  pay  a  grossly  in- 
adequate sum,  so  that  the  transfers  were  fraud- 
ulent and  voidable  by  decedent's  creditors,  con 
maintain  actions  to  set  aside  the  conveyances 
of  realty  and  personalty. 

Department  2. 

Error  to  District  Court,  Weld  (bounty;  Neil 
F.  Graham,  Judge. 
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Snlts  by  A.  B.  Segan,  as  administrator  of 
tbe  estate  of  Mary  J.  Ramsdell,  deceased, 
against  Robert  I.  Turner  and  Julia  M.  Turn- 
er. To  review  Judgments  for  defendants, 
plalntifT  brings  error.  Judgments  reversed, 
with  directions  to  enter  Judgments  for  plain- 
tiff. 


but  we  think  that  the  evidence  is  sufficient 
for  that  purpose. 

The  Judgment  should  tie  reversed,  with  di- 
rections to  enter  Judgment  In  both  cases  for 
plaintiff,  setting  aside  the  transfer  to  an  ex- 
tent sufficient  to  satisfy  the  costs  of  adminis- 
tration and  such  claims  as  shall  be  allowed. 


Elbert  C.  Smith,  of  Greeley,  for  plaintiff       gaERIGUES,  O.  J.,  and  SCOTT,  J.,  con- 
In  error.  i  cm-. 

William  R.  Kelly,  of  Greeley,  for  defend- 
antp  In  error. 


DENISON,  J.  Regan,  administrator, 
brought  two  suits  against  Robert  and  Julia 
Turner,  one  to  recover  personal  property  al- 
leged to  belong  to  the  intestate,  and  the  other 
to  set  aside  a  deed  of  real  estate  from  the 
Intestate  to  the  defaidant  They  were  tried 
together,  the  trial  was  to  the  court,  the  Judg- 
ment was  for  the  defendants,  and  the  plain- 
tiff, Regan,  brings  error. 

About  January  12,  1918,  Mary  J.  Rams- 
dell, then  about  86  years  of  age,  transferred 
all  her  property,  $2,000  to  |2,600  in  value, 
to  the  defendant  Julia  Turner,  her  daughter. 
April  12,  1918,  Mrs.  Ramsdell  died. 

The  plaintiff  was  appointed  administrator. 
A  claim  against  the  estate  In  favor  of  Laura 
Forrest,  wife  of  the  intestate's  grandson, 
having  been  allowed  in  the  sum  of  $1,050,  the 
administrator,  after  demand,  brought  the 
said  suits. 

The  evidence  showed  that  Mrs.  Ramsdell 
executed  tbe  deed  and  transferred  the  per- 
sonal property  In  consideration  of  Mrs,  Turn- 
er's oral  agreement  to  care  for  her  mother 
for  the  rest  of  her  life  and  to  pay  a  sister 
$50  and  two  other  sisters  $25  each.  She 
cared  for  her  mother  until  her  death,  and 
paid  $45  on  account  of  the  $100  which  was 
to  be  paid  to  the  sisters. 

Two  main  questions  are  argued  tn  this 
court, 

(1)  Was  the  transfer  to  Mrs.  Turner  valid 
as  against  the  creditors? 

(2)  Can  the  administrator  maintain  the  ac- 
tions? 

[1]  As  to  the  first  point.  It  is  held  In  this 
state  that  the  transfer  of  all  of  one's  prop- 
erty to  secure  support  for  the  remainder  of 
the  grantor's  life  is  fraudulent  as  against 
his  existing  creditors.  Fahey  v.  Fahey,  43 
Colo.  3S4,  857,  96  Pac.  251,  18  L.  R.  A.  (N.  S.) 
1147,  127  Am.  St  Rep.  118.  The  promise  to 
pay  tbe  grossly  inadequate  sum  of  $100  does 
not  relieve  the  transaction  of  constructive 
fraud.  Nugent  v.  Foley  (Sup.)  137  N.  T. 
Supp.  705,  707.  The  transfers  then  were 
voidable  by  creditors. 

[2]  The  second  question  is  settled  in  favor 
of  plaintiff  in  error  by  Qrover  v.  Clover,  169 
Pac.  578. 

Tbe  point  Is  made  that  It  is  not  shown  that 
the  debt  existed  at  tbe  time  of  the  transfer, 


(6»  Colo.  271) 
TONKINS  V.  SMITH.    (No.  9671.) 

(Supreme  Court  of  (Colorado.    Nov.  8,  1020.> 

1.  Fences  ®3»lft— Controillno  faatura  of  con- 
traot  ai  to  loeatlon  must  prevail  over  g«i- 
eral  purpose. 

Where  the  controlling  feature  of  a  contract 
was  the  making  of  fences  on  specified  lines, 
80  that  each  of  the  parties  should  be  restored 
to  the  possession  of  pasture  held  by  him  under 
his  lease,  such  provision  must  prevail  over 
any  other  general  purpose  stated  by  ib»  con- 
tract. 

2.  Fences  «=alS  —  Presumed  that  adjoining 
lessees,  stipulating  to  build  certain  amount 
of  fence,  Intended  it  to  stand  during  term  of 
leases. 

Where  lessees  of  adjoining  lands  stipulated 
each  to  build  a  certain  amount  of  fence,  it  must 
be  presumed  that  they  intended  tiiat  such 
fences  would  stand  during  the  term  of  their 
leases,  or  at  least  for  a  reasonable  time,  and 
one  of  them  could  be  enjoined  by  the  other 
from  changing  the  fence  lines  as  established  by 
the  contract;   tbe  fences  having  been  built. 

Error  to  District  Court,  ^remont  County; 
James  L.  Cooper,  Judge. 

Suit  by  W.  H.  Smith  against  Henry  H. 
Xomklns.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

John  G.  Schweigert,  of  Denver,  for  plain- 
tiff in  error. 

James  T.  Locke,  of  Canon  City,  for  defend- 
ant in  error. 

TELLER,  J.  The  parties  to  this  litigation 
In  May,  1917,  entered  into  a  contract  in  writ- 
ing in  order  to  settle  a  controversy  concern- 
ing certain  pasture  lands:  said  parties  being 
the  lessees  of  adjoining  lands,  with  no  nat>- 
ural  dividing  line  between  them.  This  con- 
tract provided  for  tbe  making  of  fences,  on 
specified  lines,  so  that,  as  tbe  contract  stated. 
each  of  the  parties  should  be  restored  to  the 
possession  of  the  pasture  held  by  him  und^ 
lease.  The  fences  were  duly  made,  and  about 
a  year  thereafter  the  plaintiff  in  error,  hav- 
ing acquired  possession  of  some  adjoining 
lands,  built  some  new  fences,  and  removed  a 
part  of  the  fence  built  under  the  said  con- 
tract, all  of  which  the  defendant  in  error  con- 
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tends  -wHB  In  Tlolatlon  of  the  contract,  and 
to  his  damage.  He,  therefore,  brought  suit  to 
enjoin  the  plaintiff  In  error  from  further  re- 
moving any  of  the  contract  fences,  and  from 
building  any  new  fences  which  Interfered 
with  the  respective  possessions  as  recognized 
by  the  contract  The  court  found  for  the 
plaintiff  In  the  suit,  and  an  Injunction  issued, 
as  prayed  In  the  complaint. 

[1  ]  Plaintiff  in  error  contends  that  the  pur- 
pose of  the  contract  was  to  restore  each  of 
the  parties  to  the  possession  of  the  land  leas- 
ed by  him,  and  that  the  teaces  as  they  stood 
before  the  changes  made  by  plaintiff  in  error 
did  not  effectuate  the  purpose  of  the  contract, 
inasmuch  as  it  left  some  of  each  party's  leas- 
ed lands  in  the  possession  of  the  other.  The 
trial  court  in  Its  opinion  pointed  out  that  the 
controlling  feature  of  the  contract  was  the 
specific  location  of  the  teaee  lines  to  be  con- 
structed, and  held  that  such  provisions  must 
prevail  over  any  general  purpose  stated  by 
the  contract. 

[2]  We  are  of  the  opinlcm  that  the  trial 
court  was  right  In  thus  holding.  He  held, 
further,  that  it  must  be  presumed  that  the 
parties,  stipulating  eadi  to  build  a  certain 
amount  of  fence,  must  have  intended  that 
such  fences  would  stand  during  "the  term  of 
their  leases.  That  appears  to  be  a  reasonable 
conclusion;  at  least  it  must  be  presumed  that 
the  fences  were  to  stand  for  a  reasonable 
time,  and  we  think  the  trial  court  waa  right 
in  thus  construing  the  contract  That  being 
so,  when  the  plaintiff  in  error  attempted  to 
change  the  fence  lines  as  established  by  the 
contract,  and  as  the  fences  were  built,  he  vio- 
lated the  terms  of  his  agreement  with  the 
defendant  in  error. 

The  injunction  was  therefore  i>roper,  and 
the  judgment  of  the  trial  court  Is  affirmed. 

GARRIOVES,  a  J„  and  DENISON,  X. 
concur. 


<60  Colo.  281) 
ROMEO  V.  DOWNER  «t  al.     (No.  9933.) 

(Supreme  Court  of  Colorado.    Nov.  8,  1920.) 

I.  Ball  «=342  —  Habeas  oorpas  «s»33  —  Con- 

vloted  defemtant  has   no  absolute   right  to 

ball,  and  denial  Is  not  ground  for  habeas  oor- 

pns. 

Const  Bill  ot  Rights,  |  19,  providing  all 

persons    shall   be   bailable    except   for   capital 

offenses,  does  not  give  a  defendant  after  con- 

Viction  an  absolnte  right  to  bail,  but  it  is  a 

matter  of  discretion  with  the  trial  court,   so 

that  habeas  corpus  will  be  denied  on  behalf  of 

one   convicted   of  voluntary  manslaughter  and 

denied  bail  and  in  custody  of  the  sheriff  of  the 

county  and  warden  of  the  common  jail  pending 

determination  of  bis  motion  for  new  trial. 


DOWNER  669 

P.) 

2.  Ball    «s>42,   49— Convloted    defendant    ad- 
mltted  to  ball  only  with  oautlon,  and  has  bur- 
den of  proof. 
Accused  persons,  bailable  before  trial,  hav- 
ing no  absolute  right  to  be  bailed  after  con- 
viction, should  be  admitted  thereto  with  great 
caution,  and  only  where  the  peculiar  circnm- 
stanceg   of   the    case    render   it   proper;    the 
burden  to  show  such  circumstances  being  on 
accnaed. 

En  Banc. 

Application  for  writ  of  habeas  corpus  by 
Tony  O.  V.  Romeo,  in  behalf  of  Angelo  P. 
Romeo,  against  Frank  M.  Downer,  Manager 
of  Safety  and  Excise  and  ex  officio  Sheriff 
of  the  City  and  County  of  Denver,  and  Frank 
J.  Kratke,  Warden  of  the  Common  Jail  of 
said  City  and  County.    Writ  denied. 

B.  F.  Reed,  Robert  W.  Steele,  Jr.,  and  Clar- 
ence M.  Hawkins,  all  of  Denver,  for  peti- 
tioner. 

Victor  E.  Keyes,  Atty.  Gen.,  Charles  Roadi, 
beputy  Atty.  Oen.,  B.  M.  McMuUin,  Asst. 
Atty.  Gen.,  for  respondents. 

TELLER,  J.  The  petitioner  has  applied  to 
this  court  for  an  original  writ  of  habeas  cor- 
pus, alleging  that  one  Angelo  F.  Romeo  is  In 
jail,  and  restrained  of  his  liberty  in  violation 
of  his  right  to  ball,  whldi  is  guaranteed  by 
section  19  of  the  Bill  of  Rights.  Said  section 
Is  as  follows: 

"That  all  persons  shall  be  bailable  by  suffi- 
cient sureties  except  for  capital  offenses,  when 
the  proof  is  evident  or  the  presumption  great" 

The  said  Angelo  Romeo  was  convicted  by 
a  jury  of  the  Second  judicial  district  of  vol- 
untary manslaughter;  and  npcm  the  return 
of  the  v'erdlct,  he  was  given  in  charge  to  ihe 
said  defendant  in  error,  who  confined  him  in 
the  county  jail.  Thereafter  application  was 
made  to  the  district  court  to  admit  the  accus- 
ed to  bail  pending  the  determination  of  a  mo- 
tion for  a  new  trial.  The  court  denied  the 
application  upon  the  ground  that  it  was  a 
rule  in  the  second  district  that,  after  verdict 
and  pending  a  moticm  for  a  new  trial,  the  de- 
fendant would  not  be  admitted  to  baU. 

[1,J]  The  petitioner  contends  that  under 
said  section  of  the  Bill  of  Rights,  the  petition- 
er is  bailable  as  a  matter  of  right  until  sen- 
tenced. It  does  not  ai^ear  that  this  question 
has  been  determined  by  this  court.  There  is 
considerable  conflict  of  authority  upon  the 
question  of  ball  after  conviction  and  prior 
to  sentence.  Several  states  have  statutes  on 
the  question.  The  weight  of  authority,  how- 
ever, supports  the  rule  that  constitutional 
provisions,  like  that  now  In  question,  do  not 
give  a  defendant  an  absolute  right  to  bail; 
but  that  it  la  a  matter  of  discretion  with  the 
trial  court  We  are  of  the  opinion  that  the 
cases  thus  holding  have  given  a  proper  con- 
Btructi<m  to  the  language  of  the  Constitution. 
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The  petitioner  therefore  has  no  right  to  the 
writ,  and  the  petition  will  be  denied.  Accus- 
ed persons  bailable  before  trial,  having  no 
absolute  right  to  be  admitted  to  ball  after 
conrlction,  should  be  admitted  to  ball  "with 
great  caution,  and  only  where  the  extraordi- 
nary or  peculiar  circumstances  of  the  case 
render  It  right  and  proper."  6  C.  J.  p.  966. 
The  burden  of  Bhowlng  such  circumstances 
is,  of  course^  on  the  accused. 
Writ  denied. 


(69  Colo.  244) 

FREY  V.  PAUL  at  al.     (No.  9699.) 

(Supreme  Conrt  of  Colorado.    Nov.  8,  1920.) 

Waters  and  water  oonrse*  «=>I52(6)— In  ao- 
tlM  to  quiet  title  to  ditch,  defendantt  pleading 
limitation*  aot  required  to  prove  payment  of 
taxes  or  nonasseumaot. 
In  action  to  quiet  title  to  an  irrigation  ditch 
and  adjudicated  water  right,  wherein  defend- 
ants pleaded  title  and  set  np  Bey.  St.  190S,  | 
4089,  the  seven-year  statute  of  limitations,  de- 
fendants  were  not   required,  in   the   first   in- 
stance, despite  section  5546,  either  to  prove 
payment  of  taxes  by  them  or  nonassessment; 
the  bnrden  of  proof  on  the  subject  of  taxes 
being  on  plaintiff. 

Department  1. 

Error  to  District  Conrt,  Chaffee  Cbnnty; 
James  S.  Cooper,  Judge. 

Action  by  Howard  E.  Frey  against  John 
Paul  and  Frances  McPheleny.  To  review 
Judgment  for  defendants,  plalntifl  brings  er- 
ror.   Affirmed. 

O.  K.  Hartensteln,  of  Buena  Vista,  for 
plaintiff  in  error. 

Gilbert  A.  Walker,  of  Tampa,  and  Alvls  L. 
Jeffrey  and  Edwin  H.  -  Stinemeyer,  both  of 
Canon  City,  for  defendants  in  error. 

BURKE,  J.  Plaintiff  in  error  brought  this 
action  against  defendants  in  error  to  quiet 
title  to  a  certain  irrigation  ditch  and  adjudi- 
cated water  right  Defendants  pleaded  title 
in  themselves,  and  also  set  up  the  seven-year 
statute  of  limitations,  section  4088,  R.  S.  1908. 
From  a  Judgment  for  defendants,  plaintiff 
brings  the  cause  here  for  review.  Other  mat- 
ters were  Included  in  the  action,  and  other 
questions  decided,  none  of  which  require  our 
consideration. 

Section  4089,  R.  S.  1908,  requires  only  of 
claimant  thereunder  that  he  "pay  all  taxes 
legally  assessed"  during  the  running  thereof. 
SecUon  5546,  R.  S.  1908,  provides: 

"That  all  ditches  need  for  the  purpose  of  ir- 
rigation, and  that  only  where  the  water  is  not 
sold  for  the   purpose   of  deriving  a  revenue 


therefrom,  be  and  the  same  are  hereby  declared 
free  from  all  taxation,  whether  for  state,  coun- 
ty or  municipal  purposes." 

No  evidence  was  offered  on  the  trial  by 
plaintiff  or  defendants  as  to  the  levy  of  any 
taxes  on  the  property  in  question.  It  Is  per- 
fectly clear  that.  If  no  taxes  were  assessed,  no 
payment  was  required.  The  question  between 
the  parties  here  is  upon  which  rests  the  bur- 
den  of  proof  on  this  subject.  Plaintiff  says 
on  defendants,  under  the  general  rule  as  laid 
down  in  Evans  v.  Welch,  29  Colo.  355,  364,  6S 
Pac.  776,  and  the  special  application  thereof 
apparently  made  in  LaughUn  v.  Denver,  24 
Colo.  265,  50  Pac.  917.  Defendants  concede 
the  general  rule,  but  contend  that  by  virtue 
of  said  section  5546,  R.  S.  1908,  Irrigation 
ditcHics  are  an  exception.  In  Laughlin  v. 
Denver,  supra,  the  court  expressly  found  that 
there  was  no  proof  of  color  of  title.  Without 
color  of  title  the  payment  of  taxes  was  im- 
material. No  other  Colorado  authority  in 
point  is  called  to  our  attention.  Plaintiff 
cites  three  Ililnols  cases  upon  which  much 
stress  is  laid  because  our  statute  came  from 
that  state.  Wlsner  v.  Chamberlln,  117  III. 
568,  7  N.  B.  68;  111.  Cen.  R.  Co.  ▼.  Cavlns,  238 
111.  380,  87  N.  B.  871 ;  Donahue  v.  111.  Cen. 
R.  Co.,  165  lU.  640,  46  N.  B.  714.  But  the  act 
was  adopted  here  in  1874,  prior  to  the  Illi- 
nois decisions;  hence  they  stand  upon  the 
same  footing  as  authority  as  do  those  of  other 
Jurisdictions.  In  the  last  of  these  cases  the 
phrase,  "taxes  legally  assessed,"  is  considered 
and  the  payment  of  an  Illegal  assessment  held 
insufficient.  In  the  other  two  no  weight 
seems  to  be  given  the  phrase;  the  holding  in 
both  being  that  nonassessable  proper^  Is  not 
within  the  statute. 

Reason  would  seem  to  require  that.  In  deal- 
ing with  property  generally  nonassessable, 
the  burden  of  proof  should  be  assumed  by  one 
whose  rights  depend  for  their  maintenance 
upon  an  exception.  Such  has  been  the  hold- 
ing in  California  with  the  exception  of -Rey- 
nolds V.  WUlard,  80  Cal.  605,  22  Pac.  262; 
Oneto  V.  Restano,  78  CaL  374,  379,  20  Pac  743, 
746 ;  Monroe  v.  Pleasants  (App.)  182  Pac.  330. 
This  construction  Is  also  supported  by  the 
following:  Well,  Water  Rights  (2d  Ed.)  | 
251,  p.  381;  2  Kinney  on  Iri-IgaHon  (2d  Bd.) 
i  1054,  p.  1893. 

We  are  therefore  of  the  opinion  that.  In 
actions  to  quiet  title  to  irrigation  ditches, 
one  who  pleads  the  seven-year  statute  of  limi- 
tations is  not  required  in  the  Urst  insta:hce 
either  to  prove  payment  of  taxes  or  nonas- 
sessment. 

The  Judgment  Is  accordingly  affirmed. 

GARRIOUES,  0.  J.,  and  TELLER,  J.. 
concur. 
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SELL  V.  SELL.    (No.  4519.) 

(Sapreme  Conrt  of  Montana.   Oct  4, 1820. 
On  Motion  for  Rehearing,  Not.  29, 1920.) 


i.  JudgmeHt  «» 140— Metioa  to  Mt  aside  order 
for  entry  of  plaintifTa  default  not  oonetttut- 
lag  a  judgment  properly  denied. 
Where   coort    on    retrial   of   case   ordered 
plaintilTs  default  entered  on  her  failure  to  per- 
lonally  appear,  but  proceeded  to  hear  defend- 
ant's testimony  in  examination  of  which  plain- 
tilTa  attorney  participated,  and  rendered  judg- 
ment for  defendant,   refusal  to  set  aside  de- 
fault was  not  error;    there  being  no  judgment 
by  default  and  po  purpose  to  be  served  by  the 
(ranting  of  the  motion  to  set  default  aside,  the 
order  being  in  effect  merely  a  declaration  that 
the  plaintiff  had  failed  to  be  personally  present. 

2.  Judgment  «=>I07— No  default  against  party 
with  pleading  ou  file. 

Under  Rev.  Codes,  |  6719,  a  Judgment  by 
default  cannot  be  entered  against  a  party  who 
has  an  appropriate  pleading  on  file  in  the  case. 

3.  Divorce  ®=»I60  —  Judgment  for  defendant 
declaring  nonexistence  of  marriage  held  un- 
warranted by  pleadings. 

Allegation  of  the  parties'  marriage  being 
traversed  by  general  denial,  an  allegation  in 
answer  that  they  were  not  married  was  not,  in 
view  of  Rev.  Codes,  U  802S,  3634,  new  matter 
which  in  case  of  plaintUTs  default  would  sup- 
port affirmative  Judgment  for  defendant  declar- 
ing nonexistence  of  marriage,  and  in  such  case 
judgment  only  of  dismissal  or  nonsuit,  under 
section  6714,  was  permissible. 

4.  Divorce  4s9i— Power  to  decree  statutory. 

The  power  to  decree  a  divorce  Is  purely 
statutory. 

On  Motion  for  Rehearing. 

5.  Appeal  and  error  «=9933 (4)— Denial  of  new 
trial  la  general  terms  sustained  If  possible  on 
any  legitimatB  grounds. 

Order  denying  motion  for  new  trial  general 
in  terms  must  be  sustained  if  it  can  be  sna- 
tained  on  any  legitimate  ground. 

6.  New  trial  ^s>l24(l)— Movant  may  present 
causes  by  affidavit,  bill  of  exceptions,  and  on 
minutes  of  court  In  same  motion. 

Under  Rev.  Codes,  |  6799,  a  party  moving 
for  a  new  trial  may,  in  the  same  motion,  pre- 
sent some  of  the  causes  specified  by  section 
6794  by  aiBdarit,  others  by  bill  of  exceptions, 
and  others  upon  the  minutes  of  the  court;  but, 
irrespective  of  the  mode  selected,  the  moving 
party  must  pursue  the  statute  in  all  substan- 
tial particulars. 

7.  New  trial  «s»l33— Motion  not  heard  on  mln- 
ntes  on  failure  to  file  affidavits  In  time. 

In  view  of  Rev.  Codes,  §  6797,  party  mov- 
ing for  new  trial  who  has  designated  the  min- 
utes of  the  court  and  affidavits  as  the  moving 
papers,  and  who  has  secured  an  extension  ot 
time  for  the  preparation  of  the  affidavits,  can- 
not abandon  affidavits  by  failing  to  file  them 
within  the  extended  time,  and  insist  that  motion 
•bould  be  heard  on  the  minutes  of  the  court. 
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8.  New  trial  «s>lS3  —  Evtdenoe  disregarded 
wliere  affidavit*  not  flied  In  tine. 
Under  Rev.  Codes,  |  6797,  the  court,  on 
motion  for  new  trial  of  party  who  has  desig- 
nated affidavits  as  moving  papers  but  who  has 
failed  to  file  the  affidavits  within  the  required 
time,  should  disregard  the  evidence. 


9.  Appeal  and  error  «=>832(l)— Inadvertence 
of  appellate  Murt  la  original  opinion  held  not 
to  require  rehearing. 

Inadvertence  of  Supreme  Conrt  in  stating 
in  original  opinion  that  trial  court  did  not  err 
in  refusing  motion  for  new  trial  because  bill 
of  exceptions  was  not  prepared  within  the  re- 
quired time,  whereas  it  was  the  affidavits  in 
support  of  motion  that  had  not  been  filed  with- 
in the  required  time  and  not  bill  of  exceptions, 
did  not  require  a  rehearing,  where  trial  court's 
denial  of  the  motion  for  a  new  trial  was,  in 
any  event,  proper. 

Appeal  from  District  Conrt,  Fergus  Connty; 
JTaCk  Brlacoe,  Judge. 

Action  by  Battle  Sell  against  Herman  Sell. 
From  orders  refusing  to  set  aside  plaintiff's 
default  and  denying  plaintilTs  motion  for  new 
trial,  and  from  Judgment  rendered  for  defend- 
ant, plaintUTs  appeals.  Orders  refusing  to 
set  aside  default  and  denying  new  trial  af- 
flrmed  and  cause  remanded,  with  directions 
to  set  aside  the  Judgment  and  enter  one  of 
dismissal  or  nonsuit  in  lieu  thereof. 

A.  H.  McConnell  and  O.  B.  Pew,  both  of 
Helena,  for  appellant 

Belden  &  Oe  Ealb,  ot  Lewiston,  for  re- 
spondent 

HOLLOW  AX,  J.  This  action  for  divorce 
was  Instituted  by  Hattie  Sell  in  January, 
1913.  Issues  were  Joined  and  the  cause  was 
tried  during  the  same  year,  resulting  in  a 
decree  in  favor  of  the  plaintiff;  but  there- 
after, by  stipulation  of  the  parties,  the  decree 
was  set  aside  and  a  new  trial  granted.  On 
November  14, 1918,  the  cause  was  set  for  trial 
for  November  29,  at  10  o'clocli  a.  m.;  but, 
when  that  hour  arrived,  the  plaintiff  was  not 
personally  present  In  court,  and  a  continuance 
was  granted  until  2  o'clock  p.  m.,  at  which 
time,  the  plaintiff  having  failed  to  appear 
peiTsonolly,  the  court  ordered  her  default 
entered,  beard  the  testimony  offered  by  the 
defendant,  and  thereafter  rendered  Judgment 
to  the  effect  that  plalntlfT  and  defendant  bad 
not  at  any  time  "sustained  the  relation  one  to 
the  other  of  husband  and  wife."  Plaintiff 
has  appealed  from  an  order  refusing  to  set 
aside  the  default,  from  an  order  denying  her 
a  new  trial,  and  from  the  Judgment. 

[1 ,  IJ  (1)  Whatever  may  be  said  of  the  pro- 
priety of  the  court's  order  entered  on  Novera- 
Iier  29,  1918,  It  did  not  affect  adversely  any 
substantial  right  of  the  plaintiff.  .  Her  attor- 
nt-y  was  present  and  participated  in  the 
trial  by  examining  the  defendant's  witnesses, 
and   otherwise.     In  legal   effect,   the  order 


«=>For  other  cases  see  lame  topic  snd  KST-N17UBSR  In  all  Key-Numbered  DtKCsta  and  rndezat 
193P.-36 


Digitized  by 


Google 


662 


193  PAOIFIC  RBPOBTER 


(Mont. 


amounted  to  nothing  more  than  a  declaration 
that  the  plaintiff  bad  failed  to  be  personally 
present  at  the  time  of  trial,  and  In  that  sense 
the  term  "defanlt"  is  not  Infrequently  used. 
Leahy  t.  Wayne  Circuit  Judge,  144  Mich. 
304,  107  N.  W.  1060,  115  Am.  St.  Bep.  443. 
It  1b  elementary  that  a  Judgment  by  default 
cannot  be  entered  against  a  party  so  long  as 
he  has  an  appropriate  pleading  on  file  in  the 
case  (section  6719,  Rev.  Codes),  and  the  Judg- 
ment rendered  in  this  cause  does  not  purport 
to  be,  and  is  not  in  fact,  a  judgment  by  de- 
fault. It  was  unnecessary  for  plaintiff  to 
move  to  have  the  default  set  aside.  No  use- 
ful purpose  would  have  been  served  if  the 
motion  had  been  granted,  and  Its  denial  does 
not  constitute  error. 

(2)  The  trial  court  did  not  err  in  refusing 
plaintiffs  motion  for  a  new  trial.  The  bill 
of  exceptions  was  not  prepared  within  the 
time  allowed  by  law  or  the  order  of  the  court. 
Wright  V.  Matthews,  28  Mont.  442,  72  Pac. 
820;  Canning  v.  Fried,  48  Mont  560,  139  Pac. 
448. 

[3]  (3)  The  appeal  from  the  judgment 
presents  the  question:  Was  the  trial  court 
authorized  to  render  and  have  entered  a 
Judgment  which  assumes  to  determine  that 
plaintiff  and  defendant  were  never  married? 
The  material  allegations  of  the  complaint 
were  put  la.  issue  by  the  answer,  and  the  bur- 
den was  thereby  imposed  upon  the  plaintiff 
to  produce  evidence  in  support  of  her  cause 
of  action.  Her  failure  to  be  present  at  the 
trial  or  to  offer  any  evidence  in  behalf  of  the 
allegations  in  her  complaint  which  were 
traversed  by  the  answer  constituted.  In  effect, 
an  abandonment  of  her  cause  and  authorized 
the  court  to  render  a  judgment  of  dismissal 
or  nonsuit  (section  6714,  Rev.  Codes);  but  the 
court  was  not  authorized  to  proceed  further 
unless  the  answer  contained  a  counterclaim 
or  new  matter  constituting  a  defense  which 
would  warrant  aflSrmatlve  relief  in  defend- 
ant's behalf  (Keator  v.  Glaspie,  44  Minn.  448, 
47  N.  W.  62;  Dhnait  v.  Bloom,  67  Minn.  Ill, 
69  N.  W.  700;  2  Thompson  on  Trials  [2d  Ed.] 
§2229). 

The  answer  does  not  assume  to  state  a 
counterclaim.  Defendant  does  not  set  forth 
any  cause  for  divorce  or  pray  for  a  dissolu- 
tion of  the  marriage;  on  the  contrary,  he 
denies  the  existence  of  the  marriage.  The 
only  portion  of  the  answer  which  it  is  con- 
tended sets  forth  new  matter  within  the 
contemplation  of  our  statute  is  found  in 
paragraph  1  of  defendant's  further  and  sepa- 
rate answer,  and  is  as  follows: 

"That  this  answering  defendant  is  not  now, 
and  never  was,  married  to  the  plaintiff  in  this 
said  action." 

In  Stephens  t.  Conley,  48  Mont  852,  138 
Pac.  189,  Ann.  Cas.  1915D,  958,  this  court  was 
called  upon  to  determine  the  meaning  of  the 
term  "new  matter"  as  used  In  our  practice 
act,  and  held  that,  if  the  facts  stated  in  the 


answer  can  be  proved  under  a  denial  of  the 
allegations  of  the  complaint,  they  do  not  con- 
stitute new  matter.  Of  the  correctness  of 
that  conclusion  we  entertain  no  doubt  what- 
ever. The  allegation  in  the  complaint  that 
at  the  time  this  action  was  commenced,  plain- 
tiff and  defendant  were  husband  and  wife, 
was  Indispensable  to  the  statement  of  a 
cause  of  action  for  divorce.  9  B.  G.  li.  417. 
That  allegation  was  denied  in  the  first  para- 
graph of  the  answer,  and  the  denial  imposed 
upon  the  plaintiff  the  burden  of  proving  the 
fact  by  a  preponderance  of  the  evidence. 
9  B.  C.  L.  433;  19  Corpus  Juris,  124;  section 
8028,  Rev.  Codes.  In  tiie  Conley  Case,  above, 
we  held  further  that — 

"Under  a  general  denial  of  the  allegations  of 
the  complaint  the  defendant  may  introduce  any 
evidence  which  goes  to  controvert  the  facta 
which  the  plaintiff  is  boond  to  establish  to  bob- 
tain  his  action." 

It  follows  that,  since  It  was  necessary  for 
plaintiff  to  allege  and  prove  the  existence 
of  the  marriage,  evidence  that  the  parties 
were  never  married  was  admissible  under  the 
denial  in  the  answer,  and  that  the  affirmative 
allegation  of  nonmarrlage  does  not  constitute 
new  matter  upon  which  defendent  can  be 
granted  affirmative  relief. 

[4]  It  is  urged  by  counsel  for  respondent 
that  the  allegation  of  nonmarrlage  as  a 
ground  for  affirmative  relief  is  warranted  by 
the  course  of  procedure  at  common  law  and 
is  in  the  nature  of  a  cross-bill  setting  forth 
the  grounds  of  complaint  in  an  action  for 
Jactitation  of  marriage.  Anciently,  at  com- 
mon law,  where  one  person,  not  being  mar- 
ried to  another,  pretended  that  .a  marriage 
existed  between  them  and  proclaimed  It  to 
others,  the  person  against  whom  the  claim 
was  made,  upon  due  proof,  was  entitled  to 
a  decree  enjoining  the  offender  from  the  false 
boasting.  Cases  of  that  character  arose 
occasionally  in  England,  but  they  were  pecul- 
iarly within  the  cognizance  of  the  ecclesiasti- 
cal courts.  BIackst<Hte,  93.  The  action,  how- 
ever, feU  Into  disrepute  in  1776,  when  the 
House  of  Lords  in  the  Duchess  of  KIngstone's 
Case  (20  Howard  State  Trials,  543)  decided 
that  the  final  decree  was  not  conclusive  of  the 
fact  of  nonmarrlage.  In  this  jurisdiction  tha 
power  to  decree  a  divorce  is  purely  statutory. 
Bumping  V.  Bumping,  36  Mont  39,  91  Pac. 
1057,  12  L.  B.  A.  (N.  8.)  1197,  12  Ann.  Cas. 
1090.  Ample  provision  is  apparenUy  made  by 
our  Codes  for  the  protection  of  the  marital 
relation,  and  the  significant  fact  that  an 
action  is  authorized  to  establish  marriage 
whenever  either  party  to  It  denies  the  exist- 
ence of  the  relationship  (section  3634,  Bev. 
Codes),  tends  to  negative  the  existence  of  the 
right  whldi  is  now  sought  to  be  asserted. 
We  think  it  can  be  said  in  all  fairness  that 
the  right  of  action  for  jactitation  of  marriage 
has  never  been  recognized  as  warranted  by 
the  common  law  as  It  was  introduced  In  and 
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adopted  by  tbis  oonntry, 
»f  Law,  121T. 

Tbe  order  OTerndtnK  plaintiff's  motion  to 
set  aside  the  default  Is  affirmed,  as  is  the 
order  denying  a  new  trial.  The  cause  is 
remanded  to  the  district  court,  with  direc- 
tions to  set  aside  the  decree  entered  herein 
and  In  lieu  thereof  to  render  and  have  en- 
tered a  Judgment  for  dismissal  or  nonsuit  and 
for  defendant's  costs.  Each  party  will  pay 
his  costs  of  these  appeals. 


BRANTLT,  0.  J. 
ER,  JJ.,  concur. 


and  HURIiY  and  COOP- 


MATTHEWS,  J.,  deeming  himself  disquali- 
fied, takes  no  part  in  the  foregoing  decision. 

On  Motion  for  Rehearing. 
HOLLOWAT,  J.     In  the  original  opinion 
heretofore  promulgated,  this  court  by  Inad- 
Tertence  made  the  statement: 

"The  bill  of  exceptions  was  not  prepared 
within  the  time  allowed  by  law  or  the  order  of 
the  court." 

There  was  not  any  bill  of  exceptions  what- 
ever before  the  court  at  the  time  the  motion 
for  a  new  trial  was  submitted.  Tbe  state- 
ment should  hare  been: 

"The  affidavit  io  support  of  the  motion  tor  a 
new  trial  was  not  prepared  within  the  time  al- 
lowed by  law  or  the  order  of  the  court." 


The  record  discloses  that  the  notice  of  in- 
tention designated,  as  the  moving  papers,  the 
minutes  of  the  court  and  affidavits  thereafter 
to  be  prepared;  that  upon  application  the 
court  granted  an  extension  of  time  for  the 
preparation,  service,  and  filing  of  the  affida- 
vits; that  the  i)eriod,  as  thus  extended,  ex- 
pired on  February  2;  that  it  was  not  until 
April  28  that  plaintlfTs  affidavit— the  only 
one  offered  in  support  of  the  motion — was 
served  or  filed;  that  the  motion  for  a  new 
trial  was  not  submitted  to  the  court  until 
May  29 ;  and  that  timely  objection  was  made 
to  the  consideration  of  the  affidavit. 

[S]  The  order  denying  the  motion  is  gen- 
eral in  terms  and  must  be  sustained,  if  it 
can  be  upon  any  legitimate  ground.  The  fair 
inference  from  the  record  Is  that  the  trial 
court  disregarded  the  affidavit  because  It 
was  not  filed  in  time.  Upon  this  motion  for 
rehearing,  counsd  insist  that,  even  though  the 
affidavit  was  not  properly  before  the  lower 
court,  the  minutes  of  the  court  were,  and  up- 
on them  alone  a  new  trial  should  have  been 
granted.  This  contention  requires  brief  con- 
sideration of  the  statutes  governing  new  trial 
proceedings. 

[8]  Section  6794,  Revised  Codes,  designates 
tbe  several  causes  for  all  or  any  of  which  a 
new  trial  may  be  granted.  From  1895  to 
1907,  a  motion  for  a  new  trial  could  be  heard 
only  upon  affidavits,  or  a  bill  of  exceptions  or 
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19  Am.  &  Eng.  Enc.  [statement  duly  settled  and  allowed  before  the 
motion  was  submitted  (section  1172,  Code  Civ. 
Pra  1895).  By  an  act  approved  February 
26,  1907  (Laws  1907,  p.  89),  the  scope  of  exist- 
ing statutes  was  enlarged  and  the  minutes  of 
the  court  were  designated  as  among  the 
records  and  papers  upon  which  a  motion  for 
a  new  trial  might  be  made.  Since  tbe  date 
of  the  amending  act,  the  statute — ^now  sec- 
tion 6795,  Revised  Codea-r-has  provided  that 
certain  of  the  causes  mentioned  in  section 
6794  must  be  presented  by  affidavit,  others  by 
affidavit  or  bill  of  exceptions  or  both,  and  still 
others  by  bill  of  exceptions  or  the  minutes  of 
the  court.  Under  the  construction  heretofore 
placed  upon  section  6795,  the  moving  party 
may,  in  the  same  motion,  present  some  of  the 
causes  by  affidavit,  others  by  bill  of  excep- 
tions, and  others  upon  tbe  minutes  of  the 
court  (Moore  v.  Butte  Elec.  Ry.  Co.,  47  Mont. 
214,  131  Pac.  635);  bnt.  Irrespective  of  the 
mode  selected,  the  moving  party  must  pursue 
the  statute  In  all  substantial  particulars 
(State  ex  rel.  Stromberg-Mullins  Co.  v.  Dis- 
trict Court,  28  Mont  123,  72  Pac.  412). 

In  enacting  the  amendatory  statute  of 
February  26,  1907,  the  Legislature  had  a  dis- 
tinct purpose  in  view,  viz.,  to  avoid  the  delays 
incident  to  new  trial  proceedings  under  prior 
statutes,  by  providing  the  means  for  a  bear- 
ing upon  the  motion  immediately  after  the 
notice  of  intention  as  given  and  when  the 
proceedings.  Including  the  evidence,  are  fresh 
in  tbe  minds  of  court  and  counsel.  State  ex 
rel.  Cohn  v.  District  Court,  38  Mont.  119. 
99  Pac.  139.  This  legislative  purpose  is  em- 
phasized In  one  of  the  amendments  referred  to 
and  now  Incorporated  in  section  6797  as  fol- 
lows: 


"The  application  for  a  new  trial  must  be 
beard  at  the  earliest  practicable  period  after 
notice  of  the  motion,  if  the  motion  is  to  be 
heard  npon  the  minntes  of  the  eonrt" 

[7]  It  would  defeat  the  very  purpose  of  the 
statute  to  permit  the  moving  party  to  desig- 
nate the  minutes  of  the  court  and  affidavits 
as  the  moving  papers,  secure  an  extension  of 
time  for  preparation  of  the  affidavits,  after- 
wards abandon  them  by  failing  to  prepare 
them  within  the  time  allowed,  and  still  Insist 
that  the  motion  should  be  heard  upon  the 
minutes  of  the  court. 

[8]  As  observed  before,  the  order  denying 
the  motion  does  not  indicate  the  reason  for 
the  court's  ruling.  The  evidence  should  have 
been  disregarded  for  failure  of  the  moving 
party  to  submit  the  motion  within  the  time 
contemplated  by  section  6797.  But  if  these 
objections  be  waived,  the  result  would  not  be 
different.  From  a  ilevlew  of  the  evidence  we 
are  unable  to  find  that  tbe  court  abused  its 
discretion  in  denying  the  motion  for  a  new 
trial. 

[S]  The  inadvertence  of  this  court  indicated 
above  does  not  require  a  rehearing  of  the 
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canse,  and  tbe  motioD  for  a  rehearing  Is, 
accordingly,  denied. 
Rehearing  denied. 

BRANTLT,  a  J.,  and  HURLY  and  COOP- 
ER, JJ.,  concur. 

MATTHEWS,  J.,  deeming  himself  disquali- 
fied, took  no  part  in  the  original  decision,  and 
therefore  takes  no  .part  in  thia. 


(E8  Mont.  476)  * 

GRIGGS,  Co.  Atty,  v.  GLASS,  OI«rk  Of  Dl«- 
trlot  Court,  at  al.     (No.  4178.) 

(Supreme  Court  of  Montana.    Nor.  15,  1920.) 

1.  Witnesses  «=93l— County  liable  for  witness 
fees  in  proceeding  by  Attorney  General  for 
removal  of  offlcsrs. 

TTnder  Rev.  Codes,  H  815S-3156,  8183, 
7177,  aathorizing  the  attorney  general  to  sub- 
poena witnesses,  providing  for  payment  of  wit- 
nesses for  the  cooDty  or  state  by  the  county, 
exempting  state  officers  from  liability  for  costs, 
etc.,  the  fees  of  witnesses  in  a  proceeding  by 
the  Attorney  General  under  section  DOOtf,  or 
Laws  1917,  c,  25,  amendatory  thereof,  for  re- 
moval of  county  officers,  were  a  charge  against 
the  county,  and  not  against  tbe  Attorney  Gen- 
eral personally. 

2.  Costs  (£=396— Proceeoing  by  Attorney  Gen- 
eral for  removal  of  offloers  Is  publlo  pro- 

'    caeding,  and  county  Is  liable  for  costs. 

A  proceeding  by  the  Attorney  General  un- 
der Rev.  Codes,  {  9006,  or  Laws  1917,  c.  25, 
amendatory  thereof,  for  the  removal  of  coun- 
ty officers,  is  a  public  proceeding  ostensibly  for 
the  benefit  of  the  public  and  be  does  not  act  in- 
dividually in  instituting  the  same,  so  that  the 
county,  and  not  he,  is  liable  for  the  costs. 
Holloway,  J.,  dissenting. 

A]n>eal  from  District  Court,  Hill  County; 
W.  B.  Rhoades,  Judge. 

Suit  by  Victor  R.  Griggs,  County  Attorney 
of  Hill  County,  Mont,  against  George  W. 
Glass,  Clerk  of  tbe  District  Court  of  tbe 
Blghteentb  Judicial  District,  in  and  for  the 
County  of  Hill,  and  another.  From  an  order 
granting  a  i)ermanent  injunction,  defendants 
appeaU    Reversed,  with  directions  to  dismiss. 

Victor  B.  Griggs,  of  Havre,  in  pro.  per. 

S.  O.  Ford,  Atty.  Gen.,  for  respondent 

HURLT,  J.  In  July,  1917,  petition  svas  fil- 
ed in  the  district  court  of  HIU  county  in  the 
name  of  "The  State  of  Montana,  on  the  Accu- 
sation of  S.  C.  Ford,  Attorney  General  for  the 
State  of  Montana,"  asking  for  removal  of  one 
of  the  o£9cers  of  that  county.  Upon  issues 
joined  a  trial  was  had,  which  resulted  in  dis- 
missal of  tbe  proceeding,  with  judgment  in 
favor  of  the  defendant  named  therein. 


Thereafter  plaintiff,  as  county  attorney  of 
Hill  county,  filed  complaint  alleging  that 
without  authority  of  law  the  clerk  of  said 
court  would  Issue,  and  the  county  treasurer 
pay,  warrants  to  witnesses  who  testified  in 
said  proceeding,  and  praying  that  they  be  en- 
joined from  so  doing.  Upon  tbe  trial  a  per- 
manMit  injunction  was  granted,  in  accordance 
with  the  prayer  of  the  complaint,  from  which 
this  appeal  was  taken  by  tbe  defendants. 

[1,  2]  The  contention  of  tbe  plaintiff  re- 
spondent Is  that  neither  under  the  provision 
of  section  9006  nor  as  amended  by  chapter 
26  of  the  Laws  of  1917  is  there  any  statute 
authorizing  the  payment  by  the  county  of  wit- 
nesses subpoenaed  to  testify  In  proceedings 
arising  thereunder.  Section  3163,  Revised 
Codes  of  1907,  provides  that  the  Attorney 
General  or  any  county  attorney  Is  authorized 
to  cause  witneses  to  be  subpcenaed,  and  to 
compel  tbe  attendance  of  witnesses  In  behalf 
of  tbe  county,  or  the  state,  without  prepay- 
ment of  fees.  Under  section  3164  tbe  clerk 
of  the  district  court  Is  directed  to  Issue  to  any 
witness  testifying  In  any  civil  action  in  behalf 
of  tbe  county  or  state  a  certificate  of  travel 
and  attendance,  the  amount  therein  stated  to 
be  paid  by  the  state  or  county  treasurer,  Sec- 
tion 3165  recites  that  the  provisions  of  sudi 
sections  shall  extend  to  all  actions  and  pro- 
ceedings brought  In  the  name  of  tbe  Attorney 
General,  or  any  other  person  or  persons,  for 
tbe  benefit  of  tbe  state  or  county.  Another 
section,  3183,  provides  that  witnesses  in  crim- 
inal cases  shall  be  paid,  upon  certificate  Is- 
sued by  tbe  clerk,  from  tbe  general  funds  of 
the  county. 

By  tbe  provisions  of  section  7177,  n^ttaer 
tbe  state  nor  subdivision  thereof,  nor  any  of- 
ficer prosecuting  or  defending  an  action  on  be- 
half thereof,  is  required  to  pay  or  d^osit  any 
fee  or  amount  to  or  with  any  officer  during 
the  prosecution  or  defense  of  an  action.  The 
secti<»  fnrtber  provides  that  no  officer  so 
prosecuting  or  defending  shall  t>e  taxed  with 
costs  or  damages,  but  such  costs  or  damages 
shall  be  taxed  to  the  state  or  county,  as  the 
case  may  be. 

It  Is  asserted  that  because  proceedings  for 
removal  of  public  officers  need  not  be  brought 
In  the  name  of  the  state  (State  ex  rel.  Payne 
V.  District  Court  63  Mont  350, 166  Pac  294), 
it  follows  that  the  Attorney  General  In  Insti- 
tuting such  proceedings  was  not  acting  in  be- 
half of  the  state  or  county,  but  was  acting  in.- 
dlvidually.  In  this  view  we  cannot  concur. 
The  petition  for  removal  Indicates  upon  its 
face  that  the  Attorney  General  acted  In  tbe 
name  and  In  behalf  of  the  state.  That  he  Is 
not  liable  for  the  costs  Is  apparent  from  a 
reading  of  tbe  sections  heretofore  cited. 
Even  if  he  acted  under  an  erroneous  theory 
as  to  tbe  necessity  of  entitling  the  action  In 
the  name  of  the  state,  the  statutory  rule  as  to 
payment  of  witnesses  is  not  affected.    The 
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(in 
■tatatsa  sapra  do  not  penalize  the  Attorney  | 
General  or  coonty  attorney  for  mistakes  of 
Judgment    In  State  ex  reL  Loundagln  t.  Tat- 
tan,  56  Mont.  211,  181  Pac.  984.  Mr.  JuaUce 
HoUoway,  speaking  for  the  court,  said : 

"We  think  It  Is  reaBonably  dear  that  our 
Code  contemplates  that,  whenever  a  public 
officer  snes  or  is  being  sued  in  his  official  ca- 
pacity, he  shall  not  be  held  personally  respon- 
sible for  the  costs,  but  that  the  state  or  snb- 
diTiaion  thereof  represented  by  such  official 
shall  bear  the  burden.  Kev.  Codes,  |  7177.  It 
would  appear  that  in  this  Instance  Judge  Tat- 
tan  represented  Chouteau  county — the  county 
In  which  the  proceeding  arose— in  the  same 
sense  that  a  state  or  county  officer,  when  su- 
ing or  being  sued  in  his  official  capacity,  rep- 
resents the  state  or  county,  as  the  case  may 
be,  and  that  the  costs  of  this  proceeding  con- 
stitute a  proper  charge  against  Chouteau  coun- 
ty; but  upon  this  we  express  no  opinion.  The 
only  inquiry  now  before  us  Is:  Shall  Judge 
Tattan  be  held  personally  liable?  And  this 
inqniry  we  answer  in  the  negative." 

Clearly  a  proceeding  for  tbe  removal  of  a 
public  officer  is  not  a  mere  controversy  be- 
tween the  petitioner  and  tUe  oMcer  accused. 
Whether  it  Is  quasi  criminal  or  a  mere  spe- 
cial statutory  proceeding  is  immaterial,  as 
discussed  In  State  v.  Court,  supra,  as  is  also 
the  fact  that  it  may  be  brought  in  the  name 
of  an  individual,  and  not  of  the  county  or 
state. 

In  an  its  essentials  It  is  a  public  proceed" 
ing  ostensibly  for  the  benefit  of  the  public,  to 
the  end  that  we  may  have  faithful  public  ser- 
vants. The  statute  as  am«ided  provides  a 
penalty  in  the  discretion  of  the  court  for 
abuse  of  the  right  afforded  by  the  statute  in 
the  case  of  proceedings  injustlflably  institut- 
ed ;  but  a  similar  penalty  is  likev^ise  provided 
In  other  instances,  as  incident  to  prosecutions 
in  criminal  actions  instituted  without  prob- 
able cause.  In  illustration  see  sections  9372, 
9612,  and  9613. 

The  personnel  of  the  ofBcers  of  a  county 
la  a  matter  resting  almost  ezduslvely  with 
the  people  of  the  county  for  whom  they  act, 
and  in  which  the  state  in  its  sovereign  capac- 
ity may  be  said  to  be  only  secondarily  con- 
cerned. If  the  proceeding  for  removal  had 
been  brought  under  other  sections  of  the  stat- 
ute, there  could  be  no  denial  of  the  duty  of 
the  county  to  pay  the  witness  fees,  without 
obligation  upon  the  part  of  the  state  at  large. 
We  can  see  no  difference  in  legal  effect  mere- 
ly because  the  proceeding  is  brought  under 
another  section  to  accomplish  the  same  pur- 
pose. In  such  a  proceeding  instituted  by  the 
Attorney  General,  in  which  the  coimty  may 
lie  presumed  to  be  vitally  Interested,  and 
whose  interests  are'affected,  and  in  whose  be- 
balf  the  proceedings  are  In  fact  conducted, 
even  if  not  nominally  necessarily  in  its  name 
or  the  name  of  the  state,  the  authority  grant- 
ed the  Attorney  (reneral  by  virtue  of  the  stat- 
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utes  cited  is  sufficioit  to  bind  the  count?  to  the 
payment  of  witnesses  whose  testimony  may  be 
necessary  to  a  determination  of  the  proceed- 
ings. 

In  the  Payne  Case,  supra,  no  question  con- 
cerning costs  was  involved,  and  nothing  said 
therein  is  in  conflict  with  the  rule  here  an- 
nounced. 

The  order  appealed  from  is  reversed,  with 
directions  to  dismiss  the  action. 

Reversed. 

BRANTLY,  C.  J.,  and  MATTHEWS  and 
COOPER,  JJ.,  concur. 

HOLLOWAT,  J.,  dissents. 


(6S  Mont  SM) 
SPAULDINQ  at  al.  v.  LAMBROS  et  al. 
(No.  4586.) 

(Supreme  Court  of  Montana.    Nov.  22,  192U.) 

1.  Pleading  «s»l26  —  Complalst  for  aervloes 
held  not  defeotiva  as  costalslng  negative 
pregnant. 

Complaint  of  attorneys  in  their  action  to 
recover  for  legal  serviees  held  not  fatally  de- 
fective as  failing  to  allege  properly  that  the 
amount  claimed  by  plaintiffs  had  not  been  paid, 
the  allegation  not  being  pregnant  with  the  ad- 
mission that  some  person  other  than  defend- 
ants may  have  paid  the  amount  before  action 
was  brought,  there  being  no  presumption  that 
anybody  other  than  defendants  would  assume 
to  pay  their  debt 

2.  Attorney  and  client  4s>  1 33— Agreement  to 
perform  services  in  securing  alien's  exemp- 
tion from  military  service  not  void. 

Agreement  of  plaintiff  attorneys  suing  for 
services  to  render  such  services  to  aid  a  de- 
fendant an  alien  who  had  not  declared  Us  In- 
tention to  become  a  citiaen  of  the  United 
States,  to  secure  exemption  from  military  serv- 
ice under  the  Selective  Service  Act  (U.  S. 
Comp.  St.  1018,  U.  S.  Comp.  St  Ann.  Supp. 
1019,  ii  2014a-2044k),  held  not  void  as  in  con- 
travention of  public  policy;  section  2  of  the  act 
excepting  such  aliens  from  liability  to  military 
service. 

Appeal  from  District  Court  Silver  Bow 
County;   John  V.  Dwyer,  Judg& 

Action  by  C.  A.  Spaulding  and  M.  F.  Can- 
ning and  P.  E.  Geagan,  copartners  as  Can- 
ning &  Geagan,  against  Peter  D.  Lambros 
and  another.  From  judgm'ent  for  plaintiffs 
and  an  order  denying  their  motion  for  new 
trial,  defendants  appeal.  Judgment  and  or- 
der affirmed. 

O'Flynn  &  O'Flynn  and  T.  J.  Davis,  of 
Butte,  for  appellants. 

C.  A.  Spaulding,  of  Helena,  and  Canning  & 
Geagan,  of  Butte,  for  respondents. 

BRANTLY,  C.  J.  Action  by  plaintlfls  to 
recover  of  the  defendants  for  legal  services 
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rendered  them  and  for  money  expended  at 
their  special  Instance  and  request.  The  serv- 
ices rendered  were  for  the  purpose  of  estab- 
lishing a  claim  by  defendant  John  Lambros 
of  exemption  from  military  service  in  the 
army  of  the  United  States  under  the  Selec- 
tive Service  Act  Chapter  15,  p.  76,  40  Stat 
at  Large  (U.  S.  Comp.  St  1918,  U.  S.  Comp. 
St  Ann.  Snpp.  1919,  §{  2044a-2044k). 

The  amended  complaint  alleges  that  the 
services  were  rendered  between  September  1 
and  December  1,  1917 ;  that  they  were  of  the 
reasonable  valne  of  $1,000 ;  and  that  the  snm 
of  $100  was  expended  by  plaintiffs  In  the  pay- 
ment of  necessary  traveling  expenses,  hotel 
bills,  etc.  It  is  farther  alleged  "that  the  de- 
foidants  have  not  paid  the  same  nor  any  part 
tJiereof."  Upon  the  overruling  of  their  gen- 
eral demurrer,  defendants  answered,  admit- 
ting that  services  were  rendered  by  the  plain- 
tiffs Canning  and  Geagan  reasonably  worth 
not  more  than  $200,  which  sum  the  defend- 
ant John  LambroB  is  ready  and  willing  to 
pay,  but  the  plaintiffs  have  refused  to  accept 
All  other  allegations  are  denied.  The  Jury 
returned  a  verdict  for  $700,  with  interest  at 
8  per  coit  per  annum  from  December  1, 
1917,  when  demand  was  made  upon  the  de- 
fendants for  payment  The  cause  is  before 
this  court  on  appeals  from  the  Judgement  and 
an  order  denying  defendants'  motion  for  a 
new  trial. 

The  defendants'  brief  contains  several  as- 
signments of  error,  but  only  two  questions 
are  submitted  for  considerati<ni:  (1)  Wheth- 
er the  court  erred  in  overruling  defendants' 
d«nurrer;  and  (2)  whether  the  evidence  is 
sufficient  to  Justify  the  verdict 

[1]  It  is  contended  that  the  complaint  is 
fatally  defective  in  that  it  fails  to  allege 
properly  that  the  amount  claimed  by  plain- 
tiffs has  not  been  pcdd.  This  contention  is 
disposed  of  by  the  case  of  Sanford  v.  Newell, 
18  Mont  126,  44  Pac.  522,  in  which  was  con- 
sidered a  pleading  similar  to  the  one  before 
us.    Of  it  the  court  said: 

"The  complaint  is  good  as  against  general 
demurrer.  It  alleges  the  performance  of  cer- 
tain services  as  attorneys  for  the  defendant 
that  such  servicea  were  performed  at  the 
special  instance  and  request  of  the  defendants, 
and  that  the  Bervices  were  reasonably  worth 
$500,  and  that  defendants  have  not  paid  the 
same.  These  are  allegations  of  fact  upon 
wliich  issues  could  be  and  were  made." 

It  is  said  by  counsel  that  die  allegations 
referred  to  are  pregnant  with  the  admission 
that  some  person  other  than  the  defendants 
may  have  paid  the  amount  before  the  action 
was  brought  This  contention  has  no  merit 
for  the  reason  that  there  is  no  presumption 
that  anybody  other  than  the  defendants 
themsdves  would,  under  any  circumstances, 
assume  to  pay  their  debt 

[2]  The  second  contention  proceeds  upon 


the  theory  that  it  appears  from  the  evidence 
that  the  services  were  rendered  for  the  pur- 
pose of  aiding  John  Lambros,  one  of  the  de- 
fendants, to  evade  military  service  under  Qx» 
federal  act  referred  to  supra,  and  that  an 
agreement  to  perform  such  services  was  void 
because  It  was  in  contravention  of  public  pol- 
icy. This  contention  is  also  without  merit 
for  the  reason  that  it  appears  that  defendant 
John  Lambros  was  an  alien  who  had  not  de- 
clared his  intention  to  become  a  citizen  of 
the  United  States.  Under  the  express  provi- 
sions of  the  Selective  Service  Act  supra,  hfr 
was  not  liable  to  be  Inducted  into  military 
service.  The  provision  of  section  2  of  the 
act  declares  what  persons  were  liable  to- 
servioe,  as  follows: 

"Such  draft  as  herein  provided  shall  be  based 
upon  liability  to  military  service  of  all  male 
citizens,  or  male  persons  not  alien  enemies  wbo~ 
have  declared  their  intention  to  become  dti- 
zens,  between  the  ages  of  twenty-one  and  tliir- 
ty  years,  both  inclusive.'* 

This  provision  necessaiQy  excluded  all 
aliens  who  had  not  declared  their  intaition 
to  become  citizens.  Since  no  person  of  this 
class  was  under  obligation  to  enter  the  serv- 
ice, it  was  Lambros'  privilege,  if  be  chose  to- 
do  so,  to  claim  his  exemption  and  to  employ 
counsel  to  assist  him  in  the  preparation  and 
presentation  of  hia  claim  to  the  local  exemp- 
tion board  having  Jurisdiction  to  determine- 
it  The  assertion  of  his  claim  by  this  defraidr- 
ant  not  being  disloyal  or  in  contravention  of 
public  policy  it  cannot  be  said  that  the  plain- 
tiffs were  oi)en  to  the  diarge  of  disloyal  or 
unethical  conduct  in  agreeing  to  represent 
him  or  in  exacting  from  him  compensatitA 
for  their  services. 

The  Judgmoit  and  order  are  afSrmed. 

Affirmed. 

HOLLOW  AY,  HURLX,  MATTHEWS,  wad 
COOPBB,  JJ.,  omcur. 


(68  Mont.  4BG) 

WITHERS  V.  PACIFIC  MUT.  LIFE  INS.  COv 
OF  CALIFORNIA.     (No.  4204.) 

(Supreme  Court  of  Montana.    Nov.  16,  1920.) 

I.  Insurance  «=3635— Complaint  to  recover  o» 
accident  policy  for  death  held  suHldeat. 
A  complaint,  alleging  the  execution  and  de- 
livery of  an  accident  policy  and  performance  of 
conditions  on  the  part  of  the  insured,  and  that 
the  insured  "sustained  bodily  injury,  caused 
solely  by  external,  violent  and  accidental  means^ 
excluding  a  suicide,  sane  or  insane,  or  any  at- 
tempt thereat,  sane  or  insane,  to  wit  he  -was^ 
shot  in  the  neclc  by  a  revolver,  the  said  revolver 
being  shot  at  the  time  by  W.'s  [insured's]  wife» 
no  further  particulars  being  kno-wn  to  plaintiff; 
that  the  effect  of  such  bodily  injury  was  ins 
death  within  24  hours  after  he  Bustained  sucK 


«s>For  othar  casei  lee  same  topic  and  KBT-NUMBBR  In  aU  Ke7-Numb«red  DtgMU  and  IndaxM 


Digitized  by 


Google 


IfODt)  WITHERS  T.  PACIFIC 

(IM 
bodily  inJnrT"— Aeld  suffldent  to  show  aedden- 
tal  death. 

2.  tosuranoa  ®=>665(5)— Evldeao*  aufllclent  to 
establish  death  by  external  and  violent  means. 

In  an  action  on  an  accident  policy  to  recov- 
er for  the  death  of  insured,  evidence  lield  to 
establish  that  the  death  of  insured  was  by  ex- 
ternal and  violent  means. 

3.  Insurance ®=>646(6)—Banleii  of  proof  In  ao- 
tiOH  for  accidental  death. 

In  an  action  for  death  under  an  accident 
policy,  the  burden  is  upon  the  plaintiff  to  show 
that  death  was  caused  by  external,  violent,  and 
acddental  means,  but  when  the  plaintifF  has 
sustained  this  burden,  the  defendant  must  re- 
but the  plaintiff's  case. 

4.  Insurance  e=3646(6),  665(5)— Violent  death 
presumed  accidental;  evidence  made  prima 
faoie  eas«  of  accidental  death. 

In  an  action  under  an  accident  policy  for 
death,  where  plaintiff  shows  that  the  death  was 
violent  and  external,  and  that  insured  was  shot 
in  the  neck  by  a  bullet  from  a  revolver  in  the 
bands  of  his  wife,  he  has  made  a  prima  fade 
case,  which  must  be  rebutted  by  the  defendant, 
it  being  presumed  that  the  killing  was  acdden- 
tal and  >qt  with  intent  to  murder. 

5.  Trial  $=>  141— Verdict  may  be  directed  for 
plaintiff  on  establishing  prima  fade  case  and 
BO  evidence  by  defendant. 

Plaintiff  having  established  prima  facie  the 
allegations  of  the  complaint,  and  there  being  no 
other  evidaoce  offered,  trial  court  did  not  err  in 
directing  verdict  for  plaintiff. 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  J.  Lynch,  Judge. 

Action  by  Mary  Witbers  against  the  P&fdflc 
Matoal  Life  Insnranee  Company  of  Califor- 
nia. From  a  judgment  for  plaintiff  and  an 
order  denying  its  motion  for  a  new  trial, 
defendant  appeals.    A£Srmed. 

Frank  W.  Haskins,  of  Butte,  John  F.  Da- 
vies,  of  Spokane,  Wash.,  and  Miles  J.  Cava- 
naugh,  of  Butte,  for  appellant. 

Manry  &  Wheeler,  of  Butte,  and  A.  O. 
Shone,  of  Butte,  for  respondent. 

UUKLY,  3.  This  action  was  brought  by 
the  plaintiff  as  beneficiary  in  an  accident 
insurance  policy  issued  by  the  defendant  com- 
pany to  John  Withers,  plaintiffs  son,  which 
poU«:y  provided  Indemnity  for  loss  of  life, 
limb,  sight,  or  time  by  external,  violent,  and 
accidental  means,  excluding  suicide  or  at- 
tempts thereat,  etc.  The  complaint  alleges 
the  execution  and  delivery  of  the  policy  and 
perfonuance  of  conditions  on  the  part  of  the 
insured,  and  then  alleges  that  the  Insiited 
"sustained  bodily  injury  caused  solely  by 
external,  violent,  and  acddental  means,  ex- 
cluding suicide,  sane  or  insane,  or  any  at- 
tempt thereat,  sane  or  insane,  to  wit,  he  was 
shot  In  tbe  neck  by  a  bullet  from  a  revolver, 
the  said  revolver  being  shot  at  the  time  by 
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John  Withers'  wife,  no  further  partlcnlan 
being  known  to  plaintiff;  that  the  effect  of 
such  bodily  injury  was  his  death  within  24 
hours  after  he  sustained  such  bodily  injury." 
To  this  complaint  a  special  demurrer  was 
interposed  upon  the  grounds,  among  others, 
that  the  complaint  is  uncertain,  in  that  it 
fails  to  allege  whether  the  Injury  sustained 
by  Withers  was  caused  solely  by  external, 
violent,  and  accidental  means ;  that  no  facts 
are  alleged  showing  that  such  injury  was 
the  effect  o^  or  caused  by  accidental  means ; 
that  there  are  no  allegations  disclosing  the 
nature  or  character  of  the  proof  to  sustain 
the  allegations;  that  the  plaintiff  does  not 
allege  whether  the  shooting  of  deceased  was 
an  acddent,  or  intentional  upon  the  part  of 
the  wife  of  deceased,  or  the  probable  result 
of  deceased's  own  unlawful  acts;  that  the 
complaint  contains  no  sufficient  statement 
of  facts  concerning  the  nature  and  cir- 
cumstances of  the  death  of  Withers.  In  ad- 
dition the  defendant  demurred  generally, 
upon  the  ground  that  the  complaint  does  not 
state  a  cause  of  action.  These  demurrers 
were  overruled,  and  defendant  answered,  to 
which  answer  there  was  reply.  It  &  not 
necessary,  however,  to  discuss  the  answer  or 
the  reply  as  the  issues  raised  thereby  are  not 
involved  in  this  appeal. 

The  proof  introduced  was  very  brief.  The 
testimony  on  the  part  of  plaintiff  was  given 
by  the  plaintiff  and  a  sister  of  deceased  and 
an  undertaker  residing  in  Butte,  none  of 
whom  were  present  in  Nevada,  the  place 
where  the  insured  met  his  death,  and  none 
of  whom  purport  to  testify  as  to  the  cause 
of  death  except  that  when  he  was  brought 
to  Butte  for  burial  he  had  a  wound  upon  his 
neck  over  the  jugular  vein.  In  addition,  the 
plaintiff  offered  the  deposition  of  one  Harri- 
son Russell,  an  undertaker  residing  at  Las 
Vegas,  Nov.,  who  testified  that  he  had  known 
deceased  for  something  like  four  months 
prior  to  the  time  he  was  killed.  This  wit- 
ness, after  stating  that  deceased  was  killed 
on  Thanksgiving  Day,  1916,  testified  as  fol- 
lows: 

"Q.  Do  you  know  who  killed  him?  A.  His 
wife.  Q.  Do  you  know  how  he  was  killed? 
With  what  instrument?  A.  With  a  revolver,  I 
think.  Q.  Do  you  know  who  fired  that  revol- 
ver?    A.  His  wife." 

This  testimony  was  received  over  objection 
made  at  the  trial.  The  defendant  offered 
no  testimony,  and  the  foregoing  is  a  condse 
statement  of  the -case  as  made  by  the  plain- 
tiff. The  defendant  moved  for  a  nonsuit 
upon  the  ground  that  the  evidence  failed  to 
disclose  that  the  death  of  the  insured  was 
caused  solely  by  external,  violent,  and  ac- 
ddental m^ans,  excluding  suicide,  sane  or 
Insane,  or  any  attempt  thereat,  sane  or  In- 
sane, which  motion  was  by  the  court  denied. 
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The  court  granted  a  motion  for  directed 
▼erdlct  made  by  plaintiff,  after  denying  a  mo- 
tion for  nonsnlt.  From  the  judgment  and  an 
order  denying  a  motion  for  new  trial  defend- 
ant appealed. 

[1]  No  citation  of  authority  is  given  In 
support  of  the  demurrers  to  the  complaint 
In  our  opinion  the  complaint  was  sufficient 
In  fact*  in  its  essential  provisions  It  is  very 
similar  to  the  complaint  In  Insurance  Go.  ▼. 
McConkey,  127  V.  S,  61,  8  Sup.  Ct  1360,  82 
li.  Ed.  308,  hereinafter  cited.     , 

[2]  The  testimony  as  to  the  incidents  con- 
nected with  the  death  of  the  insured  is  slight, 
but  is  sufficient  to  establish  the  death  of 
Insured  by  external  and  violent  means.  No 
effort  was  made  to  strike  the  answers  as  not 
responsive  to  questions  asked,  nor  was  any 
attempt  made  by  propounding  preliminary 
questions  to  test  the  sources  of  the  knowl- 
edge of  the  witness;  nor,  so  far  as  shown 
by  the  record,  was  any  cross-examination  had. 

[3]  In  cases  upon  accident  policies  con- 
taining provisions  similar  to  those  in  the 
policy  sued  upon,  the  burden  is,  of  course, 
upon  the  plaintiff  to  show  that  death  was 
caused  by  external,  violent,  and  accidental 
means  and  wben  the  plaintiff  has  sustained 
this  burden,  the  defendant  must  rebut  the 
plaintiff's  case.  If  it  Is  to  recover  verdict 

It  Is  asserted  by  defendant  that  the  evi- 
dence Is  as  susceptible  of  being  construed  as 
establishing  murder  of  the  insured  by  his 
wife,  or  at  least  an  intentional  killing  of  the 
insured  by  her  act,  as  of  establishing  death 
by  accident. 

Upon  the  questions  urged,  we  find  many 
decisions,  in  the  case  of  Travelers'  Ins. 
Co.,  etc.,  V.  McCionkey,  127  U.  S.  61,  8  Sup. 
Ct  1360,  32  L.  Bd.  308,  It  was  held  that 
the  claimant  imder  the  policy  must  establish 
hy  direct  and  positive  proof  that  the  death  or 
injury  of  the  insured  was  the  result,  not  only 
of  external  and  violent,  but  of  accidental, 
means,  and  that  the  requirement  of  direct  and 
positive  proof  does  not  make  it  necessary  to 
establish  the  fact  and  circumstances  of  death 
by  persons  who  were  actually  present  when 
the  insured  was  injured,  but  that  such  proof 
may  be  made  by  circumstantial  evidence.  Al- 
so it  was  there  held  that  suicide  is  not  to  be 
presumed,  nor  is  it  to  be  presumed  that  the 
insured  was  murdered. 

In  the  leading  case  of  Jones  v.  Accident 
Association,  92  Iowa,  652,  61  N.  W.  485,  the 
defendant  was  shot  and  killed  by  another 
during  a  quarrel.    The  court  said: 

"Appellant  asked  several  'instructions  to  the 
effect  that  the  burden  of  proof  was  upon  the 
plaintiff  to  show  that  the  death  of  Jones,  the 
beneficiary  in  the  policy,  was  the  result,  not 
only  of  external  and  violent  means,  but  also  of 
accidental  means.  In  other  words,  it  was 
claimed  that  the  burden  was  upon  the  plaintiff 
to  show  that  the  death  of  Jones  was  accidental, 
within  the  meaning  of  the  policy.  The  court  j 
told  the  jury  that  if  plaintiff  had  'shown  by  the  | 


fair  weight  of  th«  evidence  that  the  assured 
came  to  hia  death  as  the  result  of  a  pistol  shot 
held  in  his  own  hands,  or  in  the  hands  of  an- 
other, then  the  law  will  presume  that  the  shot 
was  accidental,  and  that  it  was  not  inflicted 
with  murderous  or  suicidal  intent  And  under 
such  drcumstances  the  burden  will  be  upon 
the  defendant  to  overcome  this  presumption, 
and  to  show  that  the  death  was  not  caused  by 
accidental  means.'  The  instruction  wag  cor- 
rect It  can  make  no  difference,  $o  far  as  de- 
fendant's liability  is  concerned,  whether  Wade 
fired  th.e  shot  with  the  intent  to  kill  Jones  or 
not.  If  he  had  such  intent  when  he  fired  the 
shot,  and  if  Jones  was  not  at  fault  in  the  mat- 
ter— if  be  did  nothing  to  cause  or  provoke  the 
act— then,  clearly,  as  to  Jones,  the  injury  re- 
sulting from  the  shot  was  accidental.  In  the 
absence  of  evidence  to  the  contrary,  the  law 
presumes  that  Jones  was  without  fault  There 
was  no  direct  testimony  to  show  that  Wade, 
in  firing  the  shot,  had  any  intent  to  injure  or 
kill  Jones.  Then,  the  presumption  which  the 
law  raises  where  one  has  been  killed  by  exter- 
nal and  violent  means,  as  in  this  case,  that  the 
injury  was  the  result  of  acddent,  will  prevail 
until  overcome  by  evidence.  Utter  v.  Insurance 
Co.,  32  N.  W.  Bep.  (Mich.)  812;  Insurance  Co. 
V.  McConkey,  127  U.  S.  661,  8  Sup.  Ct  Bep. 
1360;  Mallory  v.  Insurance  Co.,  47  N.  T.  52; 
Insurance  v.  Bennett,  16  S.  W.  Bep.  (Tenn.) 
723.  It  must  also  be  borne  in  mind  that  the 
provisions  and  conditions  of  the  policy  in  the 
case  at  l>ar  do  not  cover,  in  terms,  the  case  of 
injuries  inflicted  upon  the  assured  by  another 
person,  and  in  this  respect  this  case  is,  in  its 
facta,  unlike  the  McConkey  Case.  There  was 
therefore  no  error  in  giving  and  refusing  in- 
atructions  relating  to  this  matter.  1  American 
and  English  Encyclopedia  of  Law,  p.  89;  Su- 
preme Council  V.  Garrigus,  104'  Ind.  133,  3  N. 
B.  Bep.  818;  Hutchcraft's  Bx'r  v.  Travelers' 
Insurance  Co.,  87  Ky.  300,  8  S.  W.  Bep.  670; 
Insurance  Co.  v.  Bennett,  16  S.  W.  Bep.  (Tenn.) 
724." 

In  addition  see,  also,  Caldwell  v.  Iowa 
State  Traveling  Men's  Association,  156  Iowa, 
327, 136  N.  W.  678;  Taylor  v.  Pacific  Mutual 
Life  Ins.  Co.,  110  Iowa,  621,  82  N.  W.  326; 
Cronkhlte  v.  Travelers'  Ins.  Co.,  75  Wis.  116, 
43  N.  W.  731, 17  Am.  St  Bep.  184;  Preferred 
Ace  Ins.  Co.  V.  Fielding,  35  Colo.  19,  83  Pac 
1013,  9  Ann.  CasJ  916 ;  JEtna  Life  Ins.  Co.  v. 
Mllward,  118  Ky.  716,  82  S.  W.  364,  68  L. 
B.  A.  285,  4  Ann.  Cns.  1092;  Freeman  v. 
Ins.  Co.,  144  Mass.  672,  12  N.  B.  876;  Allai 
V.  Travelers'  Protective  Ass'n,  etc.,  163  Iowa, 
217,  143  N.  W.  574,  48  L.  B.  A.  (N.  S.)  600; 
Stevens  v.  Continental  Casualty  Co.,  12  N. 
D.  463,  97  N.  W.  862;  also  Tuttle  v.  Pac.  Mut 
Life  Ins.  Co.,  68  Mont  — ,  100  Pac.  993, 
and  cases  cited. 

The  rule  is  tbns  stated  In  1  0.  3.  475  (sec- 
tton278): 

"Where,  however,  it  is  apparent  that  the  ia- 
juiy  to  or  death  of  the  insured  was  the  resalt 
of  external  and  violent  means,  and  the  iasoe 
is  as  to  whether  it  was  due  to  an  acddent  Tiith- 
in  the  meaning  of  the  policy,  or  to  some  cause 
excepted  by  the  policy,  the  presumptioa  is  is 
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Cvror  of  acddent  and  against  the  existence  ot 
facta  brtat^g  the  case  within  any  of  the  ex- 
ceptions of  the  policy,  stich  as  insanity  of  the 
insured,  intentional  injury  inflicted  by  a  third 
person  *  *  *  and  suicide.  These  presump- 
tions may,  howcTer,  be  overcome  by  facts  and 
circumstances  establishing  the  contrary." 

[4]  It  la  apparent  therefore  that  nnder 
the  great  weight  of  authority  plalntlff'a  evi- 
dence made  a  prima  facie  case.  Aa  said  by 
this  court  in  numerous  decisions,  when  a 
prima  fade  case  Is  made  by  plaintiff  the 
defendant  nrnst  rebut  the  case  bo  made,  ac 
fall  In  the  action.  State  v.  Nielsen,  67  Mont 
137, 187  Pac.  639,  and  cases  there  cited. 

[I]  The  plaintiff  having  eatablished  prima 
facie  the  allegations  of  the  complaint,  and 
there  being  no  othec  evidence  offered,  the 
trial  court  was  not  In  error  In  directing 
verdict  for  plaintiff. 

The  judgment  and  ordear  appealed  from  are 
affirmed. 

Affirmed. 

BRANTLT.  a  J.,  and  HOI4LOWAT,  MAT- 
THEWS, and  COOF£B,  JJ.,  ooncor.  - 


(113  Waah.  6»8) 

EBLINQ  V.  NIELSEN  at  at.     (No.    19522.) 

(Supreme  Court  of  Washington.    Nov.  80, 

1920.) 
En  Banc. 

Appeal  from  Superior  Court,  King  County; 
Calvin  S.  Hall,  Judge. 

On. rehearing.    Former  conclusion  affirmedr 
and  Judgment  reversed,  with  directions. 
For  former  opinion,  see  186  Pac.  8S7. 

Ogden  &  Clarke  and  Joseph  Oakland,  all  of 
Seattle,  for  appellants. 

J.  Spieed  Smith  and  Henry  BlUott,  Jr.,  both 
of  Seattle,  for  reapendenL 

PER  CURIAM.  Upon  a  rehearing  of  this 
case,  a  majority  of  the  court  sitting  en  banc 
is  of  the  opinion  that  a  portion  of  the  origi- 
nal opinion  (186  Pac.  887),  as  follows: 

'^hen,  under  the  test  of  ordinary  care  and 
prudence,  he  was  required  to  have  hia  machine 
under  such  speed  and  control,  considering  all 
the  drcnmstancea,  including  any  reasonable 
likelihood  of  skidding  when  the  brakes  were 
applied,  as  would  permit  him  to  safely  handle 
his  machine  without  a  collision  after  he  could 
and  should  have  discovered  the  motor  truck, 
independent  of  the  question  of  the  sufficiency 
of  the  red  light  29  Cyc.  SOS;  Lauson  v.  Town 
of  Fond  du  Lac,  141  Wis.  67,  123  N.  W.  629, 
25  L.  B.  A.  (N.  S.)  40.  136  Am.  St  Bep.  30," 

— states  the  law  too  broadly.  It  Is  therefore 
withdrawn  as  an  expression  of  our  views  ui>- 
on  the  subject 

We  adhere,  however,  to  the  conclusion 
therein    reached,    tliat   the   respondent   was 


guilty  of  contributory  negligence  barring  him 
from  a  right  of  recovery,  and  reversing  the 
case,  with  directions  to  the  superior  court  to 
enter  a  Judgment  dismissing  the  action. 


DELLE  V.  DELLE.     (N*. 


(112  Wasli.  CI2) 
19891.) 
Nov.  29, 


(Supreme  C!ourt  of  Washington. 
1920.) 

Department  2. 

Appeal  from  Superior  Court  Pierce  Coun- 
ty;  John  D.  Fletcher,  Judge. 

On  petltlcn  for  rehearing    Bdiearlng  de- 
nied. 
For  former  opinion,  see  192  Pac.  966. 

Charles  O.  Bates,  of  Tacoma,  and  Stephen 
J.  Chadwick,  of  Seattle  (Henr;  J.  SniTdy,  of 
Yakima,  of  counael),  for  appellant 

Hayden,  Langbome  &  Metsgw,  vt  Taooma, 
for  respondent 

PER  CURIAM.  The  petition  tor  rehearing 
in  this  case  concludes  with  the  request  that 
in  the  event  of  its  denial  the  opinion,  with 
respect  to  that  portion  thereof  covering  the 
mother's  rights  to  have  the  children  visit  her, 
be  amplified.  The  particular  language  to 
which  attentiiMi  is  directed  is  "Tacatlons  be- 
tween school  terms."  This  language  may 
have  been  used  somewhat  improvidently,  and 
if  it  is  not  plain  it  is  sufficient  to  say  that 
the  court  intended  by  its  use  that  the  moth- 
er should  have  the  children  during  any  sut)- 
stantlal  period  when  they  were  not  in  school, 
whether  such  period  be  technically  between 
school  terms  or  not 

We  are  also  requested  to  settle  the  terms 
more  definitely  upon  which  the  mother  may 
visit  the  children,  but  in  this  regard  we  think 
the;  direction  given  is  sufficient. 

In  all  other  respects  the  petition  is  denied. 


an  WMh.  267) 

KNUTSON  V.  PYBUS  BAY  FISH  fc  PACK- 
ING CO.     (No.  16129.) 

(Supreme  Court  of  Washington.    Nov.  29, 
1920.) 

Master  and  servant  «=3236(6)  —  Employi, 
knowing  danger,  aegllgeDt  la  passing  nnder 
moving  ohala. 

Fisherman,  employed  by  a  packing  company 
to  fish  and  deliver  bis  catch  at  its  cannery, 
who,  with  knowledge  of  the  conditions,  passed 
under  an  elevator,  stooping  as  low  as  be  could 
without  getting  on  his  hands  and  knees  in  the 
dripping  slime,  so  that  a  moving  (hain  or  one 
of  its  projections  caught  in  his  clothing,  and 
threw  him  off  the  walk  to  a  float  24  feet  be- 
low, was  negligent  having  knowledge  of  the 
conditions  through  prior  use  of  such  passage- 
way. 


»For  otiier  osaae  ■■•  lame  tople  ana  KOT-IfDUBBai  in  all  Kej-NiunlMred  Dlsasta  and  IndezH 
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(Wash. 


Department  2. 

Appeal  from  Superior  Court,  King  County; 
Clay  Allen,  Jndge. 

Action  by  Louis  Enutson  against  the  Pybus 
Bay  Fish  &  Packing  Company.  From  a 
Judgment  of  dismissal  after  a  verdict  for 
plaintiff,  be  appeals.   Affirmed. 

Lyons  &  Orton,  of  Seattle,  for  ai^)ellant. 

Bogle,  Merritt  &  Bogle,  of  SeatUe,  for  re- 
spondent. 

TOLMAN,  J.  In  the  summer  of  1919  ap- 
pellant, a  fisherman  by  occnpatian,  with  his 
boat  and  crew,  was  employed  under  a  con- 
tract with  respondent  to  fish  throughout  the 
seascm  and  deliver  his  catch  at  respondent's 
cannery  on  Pybus  Bay,  Alaska,  at  certain 
prices  fixed  by  the  contract  Respondent 
maintained  a  float  alongside  its  dock,  from 
which  a  fish  conveyor  or  chain  elevator  ran  up 
and  into  the  cannery,  and  appellant  and  oth- 
ers similarly  employed  brought  their  boats, 
loaded  with  flsh,  to  this  float;  the  fish  were 
transferred  and  counted  into  a  hopper,  from 
which  they  entered  the  conveyor  and  were 
elevated  to  the  cannery.  The  float  was  so  con- 
structed and  fastened  as  to  rise  and  fall  with 
the  tide.  Beside  the  elevator  was  a  cleated 
gangway,  by  means  of  which  the  men  employ- 
ed on  the  float  passed  up  and  down  from  the 
float  to  the  dock  and  returned.  At  the  dock 
levA  the  gangway  connected  with  a  narrow 
board  walk,  without  railing  or  guard  along 
its  outer  edge,  which  passed  along  beside  the 
cannery  underneath  the  upper  end  of  the 
elevator.  The  elevator  was  stationary  in 
height  at  the  upper  or  cannery  end;  but,  as 
the  lower  aid  rested  upon  the  float,  It  would 
rise  and  fall  with  the  tide,  thus  afFecting  the 
clearance  space  between  the  board  walk  and 
.  the  elevator  above  It  The  elevator  consisted 
of  an  endless  chain,  nmning  in  a  chute  or 
compartment,  with  cups  or  scoops  which 
caught  and  carried  the  fish  up  into  the  can- 
nery, the  returning  chain  being  exposed  be- 
low the  chute,  and  there  was  nothing  to  pro- 
tect one  from  contact  with  the  returning 
chain  or  its  cups,  where  it  passed  above  the 
board  walk.  Probably  at  high  tide  there 
was  no  danger  to  one  passing  under  the  chain 
at  this  point,  but  at  lower  stages  of  the 
tide,  not  only  was  the  elevator  lower,  but 
the  chain  was  slackened  by  the  subsidence 
of  the  tide,  and  one  could  not  pass  under  the 
chain  without  stooping  more  or  less.  There 
Is  some  dispute  in  the  testimony  as  to  wheth- 
er or  not  there  was  any  other  practical  way 
to  go  from  the  dock  to  the  float,  or  from  the 
float  to  the  dock,  and  for  present  purposes 
we  will  assume  that  this  was  the  only  prac- 
tical route  provided. 

On  the  evening  of  July  30,  1919,  appellant 
brought  his  boat  to  the  float,  unloaded  his 
flsh,  and  then,  according  to  custom,  moved 
his  boat  around  to  the  end  of  the  cannery 


'  and  there  made  it  fast  He  then  climbed  up 
a  ladder,  situated  near  where  the  boats  were 
commonly  moored,  onto  the  dock,  where  he 
remained  with  no  particular  occupation  for 
some  45  minutes.  Observing  another  boat 
unloading  at  the  float,  which  appeared  to 
have  made  a  more  successful  catch  than  his 
own,  he  determined  to  go  down  to  the  float 
for  the  twofold  purpose  of  inquiring  whera 
the  flsh  then  being  unloaded  had  been  caught, 
and  also  to  ascertain  whether  the  checker 
or  tallyman  had  sent  a  report  of  his  own 
load  of  flsh  to  the  office,  so  as  to  enable  him 
to  get  a  receipt  therefor.  In  going  to  the 
doat  he  traveled  along  the  board  walk,  stoop- 
ed down,  and  passed  under  the  elevator,  and 
thence  descended  the  gangway  to  the  float. 
After  remaining  there  some  30  minutes  be 
started  to  return  by  the  some  route,  preceded 
Immediately  by  another  pursuing  the  same 
course.  Coming  to  the  point  where  he  must 
pass  under  the  elevator,  he  saw  the  man 
who  preceded  him  pass  through,  and  stooping 
down  as  low  as  he  could,  without  getting  on 
his  bands  and  knees  in  the  slime,  which 
dripped  from  the  elevator,  he  attempted  to 
pass  under,  when  the  chain  or  its  projections 
caught  In  his  clothing  and  threw  him  ofT  the 
unguarded  walk  to  the  float  below,  a  fall  of 
some  24  feet,  and  he  thus  received  the  In- 
juries complained  of. 

The  cause  was  submitted  to  a  Jury,  which 
found  a  verdict  in  appellant's  favor,  and,  a 
motion  for  Judgment  notwithstanding  the  ver- 
dict having  been  interposed  and  granted  by 
the  trial  court,  a  Judgment  of  dismissal  fol- 
lowed, from  which  this  appeal  is  taken.  The 
errors  assigned  raise  only  the  question  of 
whether  or  not  the  court  erred  In  granting 
the  motion,  and  refusing  to  enter  Judgment 
on  the  verdict 

The  trial  court  appears  to  have  been  of 
the  opinion  that  appellant  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law,  and 
hence  not  entitled  to  recover,  even  though 
respondent  was  shown  to  have  been  negligent 
To  intelligently  discuss  the  question  thus  pre- 
sented, it  will  be  necessary  to  set  forth  the 
evidence  a  little  more  fully  on  some  points 
than  is  shown  by  the  foregoing  statemoit 
It  appears  clearly  from  appellant's  own  tes- 
timony that  he  was  fully  conversant  with 
the  whole  situation  as  it  existed  at  and  be- 
fore the  time  of  the  accident.  He  had  been 
delivering  flsh  at  the  cannery  for  some  weeks 
and  knew  all  about  the  manner  in  which  the 
elevator  was  constructed  and  operated,  and 
was,  of  course,  familiar  with  the  ebb  and 
flow  of  the  tide.  When  asked  on  direct  ex- 
amination as  to  the  number  of  times  he  had 
gone  by  this  route  from  the  float  to  the  can- 
nery, be  testified:  "Oh,  some  days  I  went  up 
there  many  times  a  day."  He  had  gone 
down  from  the  dock  to  the  float  about  halt 
an  hour  before  the  time  of  the  accident,  knew 
of  the  slime  which  constantly  dripped  on  the 
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walk  wben  flsb  were  being  carried  np  by  tbe 
«leTator,  knew  that  tbe  elevator  was  tben  in 
operation  and  that  tbe  chain  was  slack,  as 
evidenced  by  bis  having  stooped  to  avoid  It, 
and  tbe  only  attempted  excuse  for  bis  fail- 
ure to  avoid  contact  with  tbe  chain  is  that 
be  bad  never  seen  tbe  tide  that  low  before, 
and  that  "it  was  starting  to  get  a  little  dark," 
but  there  la  no  suggestion  that  be  could  not 
both  see  and  bear  the  chain  In  operation. 

Tbe  only  conclusion  to  be  drawn  from  this 
testimony  Is  that  "familiarity  had  bred  con- 
tempt," and  that  tbougb  be  knew  full  well  of 
tbe  danger,  be  carelessly  and  negligently 
brought  himself  Into  contact  with  tbe  moving 
chain.  Here  la  no  question  of  latent  or  con- 
cealed danger.  It  was  open,  obvious,  and  ac- 
tually known  to  appellant  at  the  time,  as 
conclusively  shown  by  his  stooping;  hence 
reasonable  minds  may  not  differ  In  their  con- 
clusions. Tbe  act  of  appellant  in  this  case 
is  quite  similar  to  tbe  act  of  appellant  in  the 
case  of  Simpson  v.  Brown,  107  Wash.  366, 
182  Pac.  88,  and  while  that  case  was  tried 
to  the  court  we  have  no  doubt  the  same  con- 
clusion would  have  been  reached,  had  It  been 
a  question  of  taking  the  case  from  the  Jury. 

The  Judgment  appealed  from  is  affirmed. 

HOLCOMB,  a  J.,  and  MOUNT,  MITCH- 
EUJ,  and  MAIN,  JJ.,  oonciur. 


(184  Cal.  283) 
COLLETTE  v.  8ARRASIN.    (L.  A.  5521.) 

(Supreme  Ck>art  of  California.   Nov.  12,  1920.) 

1.  WitnessM  is=9222— Prior  ralatloa  of  attor- 
■ey  doso  not  establish  relation  existed  whoa 
deed  was  drawn. 

That  an  attorney  drew  a  will  for  a  client 
and  retained  it  in  his  possession  until  draw- 
ing a  deed  some  two  years  later  will  not  itself 
establish  tbe  relation  of  attorney  and  client  at 
the  time  of  drawing  tbe  deed  so  as  to  render 
testimony  by  tbe  attorney  as  to  the  grantor's 
declarations  concerning  tbe  deed  privileged 
commnnications  within  Code  Civ.  Proc.  {  1881, 
sabd.  2. 

2.  Witnesses  €=9200— That  attorney  acted  as 
mere  scrivener  does  not  make  oommunleatlon 
privlleoed. 

Where  an  attorney  acted  as  a  mere  scriven- 
er in  drawing  a  deed,  and  tbe  grantor  asked  no 
advice  and  solicited  no  services  from  tbe  attor- 
ney other  than  the  delivery  of  the  deed,  com- 
munications in  that  connection  were  not  priv- 
ileged within  Code  Civ.  Proc.  {  1881,  snbd.  2; 
tbe  relation  of  attorney  and  client  not  existing. 

3.  Witnesses  «=920S— Statement  by  ollent  di- 
rected to  be  oommunloated  to  grantee  of  deed 
not  privileged. 

Tbongh  the  relation  of  attorney  and  client 
existed  between  a  grantor  and  the  attorney  who 
drew  a  deed,  a  communication  which  the  gran- 


tor directed  be  commnnlcated  to  tbe  grantee  is 
not  privileged  within  Code  Civ.  Proc  {  1881, 
sabd.  2. 

4.  Witnesses  <8s»20li[i)— Attorney  ran  testify 
as  to  Instruotions. 

Where  the  communication  between  the  cli- 
ent and  attorney  is  one  authorizing  the  attor- 
ney to  perform  some  act  on  behalf  of  the  client, 
the  communicatioD  giving  such  authority  is  not 
a  confidential  communication  by  the  client,  and 
the  attorney  may  testify  to  the  instruction,  not- 
withstanding Code  Civ.  Proc.  |  1881,  snbd.  2. 

5.  Witnesses  ®=>222— Person  objecting  to  tes- 
timony as  privileged  has  the  burden  of  show- 
ing relation  of  attorney. 

A  party  objecting  to  testimony  by  an  at- 
torney on  the  ground  that  it  was  to  a  privileged 
communication  with  a  client  has  the  harden  of 
showing  the  relationship. 

6.  Evidence  ®=>47l(30)  —  Attorney  may  be 
asked  whether  he  was  acting  as  siieh  In  par- 
ticular transaction. 

Where  testimony  of  an  attorney  concerning 
delivery  of  a  deed  was  objected  to  on  the 
ground  that  it  was  privileged,  it  was  proper 
to  ask  him  whether  with  relation  to  that  trans- 
action he  was  acting  as  attorney  for  the  gran- 
tor whose  declarations  were  sought  to  be  elic- 
ited. 

7.  Witnesses  ^9217  —  Commonloatlons  to  at- 
torney not  competent  merely  because  both 
parties  clalmsd  under  client. 

The  mere  fact  that  both  parties  claimed 
under  decedent,  who  was  asserted  by  plaintiff 
to  have  occupied  towards  an  attorney  the  re- 
lation of  client,  does  not  make  commnnications 
by  decedent  to  the  attorney  admissible,  for, 
nnder  Code  Civ.  Proc.  |  1881,  snbd.  2,  a  priv- 
ileged communication  cannot  be  received  unless 
the  privilege  is  directly  or  inferentially  waived 
by  tbe  client 

8.  Descent  and  distribution  «e990(I)  —  l^elrs 
may  maintain  aotlon  to  have  dead  deciarod 
mortgage. 

As  Code  Civ.  Proc.  i  1452,  authorises  tbe 
heirs  of  a  decedent  to  sue  for  possession  of  real 
estate  or  for  quieting  title  thereto,  the  heirs 
of  a  decedent  may  maintain  a  suit  to  have  de- 
clared a  mortgage  an  absolute  deed  executed 
by  decedent. 

9.  pescent  and  distribution  «s»7l(l)— in  ac- 
tion to  have  deed  declared  mortgage  question 
of  heirship  may  be  decided. 

In  an  action  by  tbe  alleged  heirs  of  dece- 
dent to  have  a  deed  executed  by  him  declared 
a  mortgage,  the  question  of  heirship  may  be 
dedded;  the  decree  sought  being  in  effect  both 
to  qnlet  title  to  the  land  against  the  grantee's 
claim  of  ownership  and  to  establish  a  right  to 
possession  subject  to  the  rights  of  the  admin- 
istrator. 

In  Bank. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  by  Zephir  F.  CoUette  against  Hya- 
cintbe  Sarrasln.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 


«=»For  otber  eaaaa  Me  lams  toplo  and  KBT-NUMBBR  In  all  K«y-NiUDb«r«d  DlCMts  sad  rnduas 
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Emmet  H.  Wilson,  Q.  O.  De  Oarmo,  and 
J.  Wiseman  Macdonald,  all  of  Los  Angeles, 
for  appellant 

Oscar  Lawler  and  James  E7.  Degnan,  tx>tta 
of  Los  Angeles,  for  respondeat. 

WILBUR,  J.  This  action  Is  brought  by 
the  plaintiff,  the  father  and  sole  heir  of  Clif- 
ford Collette,  to  have  a  grant  deed  from  the 
latter  to  the  defendant,  his  uncle,  declared 
to  be  a  mortgage.  The  judgment  was  In  fa- 
vor of  the  plaintiff,  and  defendant  appeals. 
The  appellant  claims  that  the  property  was 
conveyed  to  him  as  a  gift  When  eight  years 
of  age  Clifford  was  brought  to  California  by 
the  defendant  and  was  reared  by  the  uncle, 
who,  when  Clifford  was  23  years  old,  purchas- 
ed the  land  here  involved,  each  taking  title 
to  an  undivided  one-half  thereof.  Afterwards 
defendant  conveyed  his  half  to  the  nephew 
Clifford  and  took  a  mortgage  for  $5,000  on 
the  property.  Defendant  advanced  about 
$4,000  additional  to  Clifford,  and  the  proper- 
ty had  appreciated  in  value  until  at  the  time 
of  the  death  of  the  latter  it  was  worth  about 
$28,000.  About  two  weeks  before  his  death 
Clifford  executed  the  deed  in  question.  The 
defendant  testified  that  Clifford  gave  him 
an  old  deed  containing  a  description  of  the 
property  and  requested  blm  to  take  It  to  E>m 
met  H.  Wilson,  an  attorney  at  law,  and  have 
a  deed  drawn  conveying  the  property  to  de- 
fendant, stating  that  he  would  later  go  to  the 
office  and  execute  It  This  was  done.  The 
next  day  the  deed  was  delivered  to  defendant 
by  the  stenographer  in  Wilson's  office.  De- 
fendant denied  that  the  deed  was  given  to 
him  as  security.  Mr.  Wilson  was  called  to 
the  stand  by  the  defendant  Because  of 
plaintiff's  objection  that  the  matter  sought 
to  be  elicit*!  from  this  witness  was  privileg- 
ed he  was  only  permitted  to  testify  to  the 
following  effect:  That  he  was  an  attorney 
at  law;  that  he  was  acquainted  with  the 
parties  to  this  action,  and  with  Clifford  Col- 
lette; that  he  became  acquainted  with  the 
latter  in  1910,  and  In  June,  1912.  drew  a  will 
which  he  executed;  that  he  kept  the  will  in 
his  safe  at  his  request  until  March  2,  1916, 
at  whldi  time  he  returned  it  to  him.  The 
trial  court  rigidly  adhered  to  the  ruling  that 
upon  this  state  of  the  case  everything  said 
and  done  between  Mr.  Wilson  and  the  deceas- 
ed was  privileged,  and  therefore  sustained 
objections  to  every  attempted  offer  of  proof, 
and  to  every  question  asked  which  sought  to 
elicit  any  additional  evidence,  and  declined  to 
permit  defendant's  counsel  to  make  any  offer 
of  proof,  or  to  state  what  they  e:i;pected  to 
prove  by  the  witness.  Inasmuch  as  the  deed 
was  delivered  by  Mr.  Wilson  to  the  grantee, 
it  must  follow  that  such  delivery  was  in  ac- 
cordance with  the  instructions  of  the  grantor, 
unless  we  infer  that  such  delivery  was  un- 
authorized. Under  the  rulings  of  the  court, 
the  iDstructions  glTW  by  the  deceased  with 


relation  to  the  deed  were  not  admitted  In 
evidence.  Whether  such  delivery  was  author- 
ized, and  whether  In  connection  with  the  de- 
livery of  the  deed  Mr.  Wilson  was  either 
authorized  or  directed  by  the  deceased  to 
make  any  statement  or  representation  as  to 
Its  purpose  or  effect  or  to  make  any  request 
or  to  give  any  Instructions  with  reference  to 
the  property,  is  not  known  because  of  the 
rulings  of  the  court  excluding  such  evidence. 

[1, 2)  Plaintiff's  objection  was  not  well  tak- 
en unless  the  relation  of  attorney  and  client 
existed  between  the  witness  and  the  deceased. 
Section  1881,  subd.  2,  Code  Olv.  Proc.  The 
fact  that  Mr.  Wilson  had  drawn  a  will  two 
years  before  and  retained  possession  thereof 
did  not  establish  the  relation  of  attorney  and 
client  with  referoice  to  the  transaction  con- 
cerning the  deed.  The  only  conversatitn 
with  reference  to  the  drafting  of  the  deed, 
so  t&T  as  we  know,  was  the  conversation  with 
the  defendant  The  record  leaves  as  wholly 
in  the  dark  as  to  whether  anything  occurred 
between  the  witness  and  the  deceased  at  the 
time  the  latter  signed  the  deed  which  would 
establish  the  relation  of  attorney  and  client 
If  Mr.  Wilson  acted  as  a  mere  scrivener  In 
drawing  the  deed,  and  if  the  deceased  asked 
no  advice  concerning  It  and  solicited  no  serv- 
ice fr<nn  the  attorney  other  than  the  de- 
livery of  the  deed,  it  is  <dear  that  commnni- 
cations  in  that  connection  were  not  privileged, 
for  the  reason  that  the  relation  of  attorney 
and  client  in  the  matter  Inquired  about  is 
not  established  and  did  not  exist  Gulick  v. 
Gullck,  38  N.  J.  Eq.  402;  Hatton  t.  Robinson 
14  Pick.  (31  Mass.)  416,  25  Am.  Dec.  415; 
De  Wolf  V.  Strader,  26  lU.  225,  79  Am.  De& 
871 ;  Borum  v.  Fonts,  15  Ind.  50;  Grlmsbaw 
V.  Kent  67  Kan.  463,  73  Pac.  92;  Randel  v. 
Tates,  48  Mis&  685;  Todd  v.  Munson,  63 
Conn.  579,  4  Atl.  09;  Branden  v.  Gowlng, 
7  Rich.  (S.  a)  459;  C&rroll  v.  Sprague,  59 
Cal.  655;  Delger  v.  Jacobs,  19  Cal.  App.  187, 
125  Pac  258;  Smith  v.  Caldwell,  22  Mont 
331,  66  Pac.  590;  Machette  v.  Wanless,  2 
Colo.  169 ;  Mouaghan  Bay  Ca  v.  Dickson,  39 
S.  O.  146,  17  S.  E.  696,  39  Am.  St  Rep.  704; 
Aultman  &  Go.  v.  Daggs,  50  Mo.  App.  28a 

[3, 4]  If  the  deceased  made  any  communi- 
cation to  Mr.  Wilson,  aiid  if  the  relation  of 
attorney  and  client  existed,  if  that  communi- 
cation was  directed  by  the  client  to  be  com- 
municated to  the  grantee  in  the  deed  the  com- 
munication was  not  privileged.  Rosseau  v. 
Bleau,  131  N.  T.  177,  30  N.  E.  52,  27  Am.  St 
Rep.  578;  Koeber  T.  Somers,  103  Wis.  497. 
84  N.  W.  091,  52  L.  B.  A.  512;  Herman  v. 
Schlesinger,  114  Wis.  382,  90  N.  W.  460,  91 
Am.  St.  Rep.  822;  Estate  of  Nelson,  132  Cat 
1S2,  64  Pac.  204.  Where  the  communication 
between  the  client  and  attorney  is  one  auQior- 
izlng  the  attorney  to  perform  some  act  on 
behalf  of  the  client  the  communication  giv- 
ing such  authority  Is  not  a  confidential  cchu- 
monication  by  the  client,  and  the  attorney 
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may  testify  to  the  instrnctions  given  to  him. 
Bnmslde  v.  Terry,  Bl  Qa.  186;  Williams  v. 
Blumenthal,  27  Wash.  24.  67  Pac.  893;  Bruce 
T.  Osgood.  U3  Ind.  360.  14  N.  B.  663. 
.  [S-7]  The  defendant  was  not  eren  permit- 
ted to  state  to  the  conrt  what  he  Intended  to 
prove  by  the  witness,  or  the  nature  of  the 
evidence  sought  to  be  elicited.  The  witness 
was  asked  the  following  questlontt,  to  wit: 

"Did  yoa  have  any  conversation  with  Mr. 
Collette  about  the  deed  at  the  time  the  deed 
was  prepared?  Waa  there  any  conversation 
between  yon  and  Mr.  Collette  at  the  time  the 
deed  was  prepared  as  to  the  legal  effect  of  it? 
Did  Mr.  Collette  say  anything  to  you  as  to  why 
he  was  having  the  deed  prepared?  Did  Mr.  Col- 
lette ask  you  any  questions  or  any  advice  or 
seek  from  yon  any  advice  concerning  this  deed? 
Did  he  say  anything  aboat  what  he  intended  to 
do  with  the  deed,  or  what  he  wanted  to  have 
done  with  the  deed  when  it  waa  prepared?" 

To  an  fltese  questions  objection  was  sus- 
tained, upon  the  ground  that  the  matter 
sought  to  be  elicited  was  privileged.  Defend- 
ant's attorney,  failing  to  elicit  any  Informa- 
tion by  question,  attempted  to  make  an  offer 
of  proof.  The  making  of  the  offer  was  oh- 
Jected  to.  and  the  court  sustained  the  objec- 
tion,  nie  colloquy  in  part  was  as  follows: 

"Mr.  De  Oarmo:  We  offer  to  show  at  this 
time,  your  honor,  by  this  witness,  that  at  the 
time  the  deed  was  prepared,  Mr.  CoUette  told 
Mr.  Wilson— 

"Mr.  liswler:  I  tUnk  that  is  even  highly 
improper." 

After  a  somewhat  acrimonious  discussion 
by  counsel,  the  following  occurred: 

"Mr.  De  Oarmo:  My  contention  of  the  proper 
way  to  do  where  the  evidence  sought  to  be 
elicited  coqld  not  be  ascertained  by  the  ques- 
tion to  offer— 

"The  Court:  I  don't 

"Mr.  De  Oarmo:  For  instance,  your  honor, 
if  he  had  consulted  him  relative  to  the  effect  of 
tUa  will  and  this  deed,  then  surely  it  is  a  privi- 
leged communication.  Now,  how  does  the  qnes- 
tiaa  which  I  put  to  the  witness  indicate  wheth- 
er it  is  a  privileged  communication  or  not? 

"The  Conrt:  Why,  the  drcumstances  fix  that. 

"Mr.  De  Garmo:  Not  necessarily. 
""The  Court:  Well,  presumably. 

"Mr.  De  Garmo:  I  don't  know  of  any  other 
way  of  showing  it. 

"The  Court:  I  don't  think  there  is  any  other 


"Mr.  De  Garmo:  Whether  this  is  a  privileged 
eommonication  according  to  the  theory — 

"The  Conrt:  I  am  drawing  the  line  right 
here." 

The  court  then  stated  that  It  was  ruling 
thus  "because  it  was  shown  that  right  up  to 
tbe  time  that  he  called  there,  and  as  a  part  of 
that  transaction,  Mr.  Wilson  had  retained 
bis  conQdence  as  an  attorney,  and  acted  as 
custodian  of  his  will,  and  the  relation  had 
not  been  severed."  It  is  manifest  that.  If  an 
attorney  has  drawn  a  will  for  a  client  and 


retained  possession  of  It  at  the  client's  re- 
quest this  fact  alone  would  not  constitute 
him  an  attorney  as  to  every  communicatldn 
to  him  made  after  the  execution  of  the  will. 
The  question  as  to  whether  or  not  he  was 
acting  in  the  capacity  of  an  attorney  and  the 
communications  to  him  were  privileged  must 
be  determined  with  relation  to  the  particular 
transaction  Involved  In  the  Inquiry,  and  the 
burden  of  showing  such  relationship  Is  on  the 
party  objecting  to  the  evidence.  Respondent 
claims  that  the  offer  of  proof  was  particular- 
ly objectionable  because  the  effect  of  the  offer 
would  be  to  reveal  the  very  matter  that  was 
privileged.  If  this  contention  be  upheld,  it  is 
obvious  that  counsel  are  thereby  precluded 
from  showing  or  offering  to  show  that  the 
particular  conversation  or  communication 
was  within  any  of  the  well-recognized  excep- 
tions to  the  rule  excluding  privileged  com- 
munications, and  would  be  also  prevented 
from  offering  any  proof  as  to  whether  or  not 
the  witness  was  in  fact  acting  ae  an  attorney 
It  is  true  that  an  offer  of  testimony  which 
incorporated  privileged  communications  of 
snCb  a  character  that  it  would  reflect  upon 
the  client,  If  proved  In  evidence,  might  be 
nearly  as  objectionable  as  the  proof  Itself, 
but  something  should  be  left  to  the  Judgment 
of  tbe  attorney  making  the  offer  and  to  the 
witness,  who,  of  course.  Is  aware  of  his  obli- 
gations as  an  attorney.  It  is  proper  to  ask 
tbe  attorney  whether  or  not  with  relation  to 
the  ti*an8actlon  under  Inquiry  he  was  acting 
as  the  attorney  for  the  person  making  the 
statements.  .  If  either  of  the  parties  are  not 
satlsfled  with  the  answer  of  the  witness,  the 
dissatisfied  party  can  ask  such  questions  as 
are  essential  to  enable  the  court  to  determise 
whether  or  not  the  relationship  existed.  If 
the  relatlcmshlp  is  established  to  the  satis- 
faction of  the  court,  it  remains  to  be  deter- 
mined whether  or  not  the  communication  was 
of  such  a  character  as  comes  within  any  of 
the  exceptions  to  the  rule  concerning  com- 
munications between  attorney  and  client 
The  burden  of  showing  that  the  confidential 
relation  existed  was  upon  the  respondent. 
The  showing  made  being  insufficient  for  that 
purpose,  tbe  rulings  excluding  the  testimony 
were  for  that  reason  erroneous,  and  the  judg- 
ment must  be  reversed.  Our  opinion  fcHlows 
that  of  tbe  District  Court  of  Appeal,  and  we 
were  satlsfled  with  its  conclusion.  A  transfer 
to  this  court  was  made  because  it  was 
thought  the  exception  to  the  rule  of  privilege 
was  too  broadly  stated.  We  have  therefore 
indicated  tbe  length  to  whicb  we  think  the 
rule  extends  in  the  present  case.  Tbe  mere 
fact  that  both  parties  datm  imder  tbe  de- 
ceased does  not,  in  our  opinion,  make  the 
communication  admissible,  for  under  our 
Code  (section  1881,  Code  Civ.  Proc.)  the  privi- 
leged communication  cannot  be  received  un- 
less that  privilege  is  directly  or  inferentially 
waived  by  tbe  client 
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[t,  I]  In  view  of  a  new  trial  It  1b  proper 
to  say  that  tbe  contoition  of  the  appellant 
that  the  heir  of  the  Intestate  could  not  main- 
tain the  action  and  that  the  trial  court  could 
not  In  this  action  determine  the  heirship  of 
plaintiff  is  not  well  taken.  The  heirs  of  the 
deceased  were  exi>res8ly  authorized  to  bring 
suit  for  the  possession  of  real  estate,  or  for  the 
purpose  of  quieting  title  to  the  same.  Code 
CIt.  Proc.  1 1452.  The  decree  sought  was,  in 
effect,  both  to  quiet  title  to  the  land  against 
defendant's  claim  of  ownership,  and  to  es- 
tablish a  right  to  possession,  subject  to  the 
rights  of  the  administrator  of  the  estate,  and 
it  was  proper  and  necessary  in  the  case  to 
determine  whether  or  not  the  plaintiff  was 
an  heir  or  devisee,  and  thus  entitled  to  bring 
the  suit.  We  think  it  unnecessary  to  pass 
upon  any  other  point  presented  by  the  appel- 
lant, as  the  rules  of  evidence  with  relation 
thereto  are  well  settled. 

The  Judgment  is  revised. 

We  concur:  ANGELLOTTI,  C.  J.;  LBN- 
NON,  J.;  SliOANB,  J,;  ODNBX,  J.;  SHAW, 
J.;  LAWLOR,jr. 


084  Cal.  270) 

IB  r«  PINNELL'S  GUARDIANSHIP. 

(S.  F.  9558.) 

(Supreme  Court  of  California.  Nov.  6,  1920.) 

1.  Quardian  aad  ward  ^=> 1 3 (6)— Statute  pro- 
vides for  temporary  guardianship  on  ex  parte 
shftwlDg. 

The  order  provided  for  by  Code  Civ.  Proc. 
{  1747,  is  designed  simply  to  enable  the  supe- 
rior court,  on  ex  parte  showing  of  necessity, 
to  provide  for  temporary  custody  of  a  child  and 
its  production  in  court  until  hearing  can  be 
had  on  petition  for  guardianship  of  its  person 
and  estate  in  the  superior  court,  and  the  conrt 
informed  of  the  immediate  necessities  with  re- 
gard to  the  welfare  of  the  child. 

2.  Guardian  and  ward  ^=>I3(6)  —  Superior 
court  can  vacate  ex  parte  order  as  to  tempo- 
rary custody  of  child. 

It  is  within  the  power  of  the  superior  court 
finally  to  vacate  an  ex  parte  order  for  the  ens- 
tody  of  a  child  whose  guardianship  is  sought, 
made  pursuant  to  Code  Civ.  Proc.  |  1747,  at 
any  time  during  the  course  of  the  guardianship 
proceedings,  and  thus  to  restore  the  status  quo 
if  on  investigation  of  the  facta  snch  action 
seems  proper. 

3.  Guardian  and  ward  «=>I3(6)— Order  vacat- 
ing temporary  order  for  custody  Incorporated 
in  Judgment  was  not  part  of  Judgment. 

The  fact  that  the  order  of  the  superior 
court  vacating  its  ex  parte  order,  made  pursu- 
ant to  Code  Civ.  Proc.  i  1747,  for  the  custody 
in  the  father  of  the  child  whose  guardianship 
was  sought  by  him,  was  physically  incorporated 
In  the  final  judgment  of  the  court  denying  the 
application  of  the  father  for  letters  and  award- 
ing the  permanent  custody  of  'the  child  to  the 


mother,  does  not  make  It  part  of  the  judgment 
In  the  guardianship  proceeding;  it  being  simply 
an  express  disposition  of  the  provisional  order 
for  temporary  custody  having  effect  to  restore 
the  status  quo. 

4.  Guardian  and  ward  «=>  10— Welfare  of  child 
paramount  consideration   on  father's  appli- 
cation. 
The  welfare  of  the  child  is  the  paramount 

consideration  in  proceeding  by  its  father  for 

letters  of  guardianship  of  Its  person  and  estate 

as  against  its  mother. 

In  Bank. 

In  the  matter  of  the  guardianship  of  the 
person  and  estate  of  Mildred  Bemlce  Pln- 
nell,  wherein  John  Harold  Plnnell,  her  father, 
applies  for  writ  of  supersedeas,  pending  bis 
appeal  from  order  denying  his  petition  for 
guardianship.  Order  granting  stay  vacated, 
and  application  for  writ  denied. 

A.  M.  Drew,  of  Fresno,  for  appellant 
Henry  Hawson,  of  Fresno,  for  respondent. 

ANGELLOTTI,  C.  3.  This  is  an  appUca- 
tlon  by  John  Harold  Plnndl  for  a  writ  of 
supersedeas  pending  the  determination  of  an 
appeal  taken  by  him  to  thla  court  from  ao 
order  of  the  aux>erior  court  of  Fresno  county 
denying  his  petition  for  letters  of  guardian- 
ship of  the  person  and  estate  of  his  minor 
daughter,  Mildren  Bemlce  Finneli,  a  child 
of  the  age  of  3%  years. 

At  the  time  of  the  initiation  of  the  gnard- 
ianship  proceeding,  on  June  8,  1820,  the  child 
was  in  the  care  and  custody  of  her  mother, 
Erma  May  Pinnell,  the  wife  of  the  petitioner, 
who  was  living  at  the  home  of  her  father  in 
Fresno,  the  husband  and  wife  liavlng  been 
living  separate  and  apart  for  some  time.  On 
the  Institution  by  petitioner  of  the  proceed- 
ing for  letters  of  guardianship,  he  obtained 
from  the  superior  court,  upon  an  affidavit  to 
the  effect  that  the  welfare  of  the  child  would 
be  Imperiled  if  she  were  allowed  to  remain 
In  the  custody  of  the  mother,  and  that  the 
mother  would  take  the  child  from  the  state 
unless  restrained  from  so  doing,  an  ex  parte 
order  under  section  1747,  Code  of  Civil  Pro- 
cedure, directing  the  sheriff  to  take  posaea- 
sion  of  the  child  and  deliver  her  to  Ella  M. 
Towle,  assistant  probation  officer,  who  should 
have  and  retain  the  custody  "until  the  final 
hearing  of  the  petition  for  letters  of  guard- 
ianship." Under  this  order  the  child  was  tak- 
en from  the  mother  and  delivered  to  the  as- 
sistant probation  officer,  who  has  ever  since 
retained  her  In  her  custody.  The  application 
for  letters  was  opposed  by  the  mother,  and 
the  matter  was  heard  by  the  superior  court 
in  July,  1920.  The  court  on  August  7,  1920, 
gave  its  Judgment  denying  the  application  of 
the  father  for  letters  of  guardianship,  and 
further  decreeing  that  both  petitlcmer  and  the 
mother  are  fit  and  proper  persons  to  have  the 
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castody  of  the  child,  that  neither  has  any 
Tight  superior  to  the  other  in  regrard  to  such 
care  and  cnstody,  and  that  It  would  he  for 
the  best  interests  of  the  minor  child  In  re- 
spect to  her  temporal,  mental,  and  moral  wel- 
fare that  she  be  placed  and  remain  in  the 
cnstody  of  her  mother.  By  the  Judgment  the 
custody  of  the  child  was  awarded  to  the 
mother,  when  she  should  have  filed  an  under- 
taking with  two  sureties  in  the  sum  of  $1,000, 
conditioned  that  she  would  not  take  the  child 
from  the  state.  Included  in  the  Judgment 
was  an  order  vacating  and  setting  aside  the 
order  of  Jnne  8th  relative  to  the  temporary 
custody  of  the  child,  and  providing  that  upon 
the  filing  of  the  decree  and  the  giving  and 
approval  of  the  undertaking  the  assistant 
probation  officer  shall  surrender  the  custody 
of  the  child  to  the  mother.  The  undertaking 
was  given  and  approved.  The  i>etitloner  at 
once  appealed  to  this  court  from  the  whole  of 
said  Judgment.  The  whole  object  of  this  ap- 
plication for  supersedeas  is  to  prevent  the  re- 
delivery of  the  child  to  the  mother  pending 
-  the  determination  of  the  appeal,  and  in  so 
far  as  any  substantial  material  showing  Is 
concerned  the  application  is  based  solely  on 
the  theory  that  the  appeal  stays  the  effect  of 
the  order  of  the  superior  court  vacating  and 
setting  aside  the  order  of  June  8,  1920,  for 
temporary  custody  and  restoring  the  custody 
of  the  child  to  the  mother,  from  whom  it  was 
taken  at  the  commencement  of  the  proceed- 
ing. 

[1-S]  We  are  of  the  opinlcm  that  the  conten- 
tion of  petitioner  Involves  a  misconception  of 
the  nature  and  eftect  of  the  order  provided 
for  by  section  1747,  Code  of  Civil  Procedure. 
It  was  solely  by  virtue  of  the  order  made  un- 
der that  section  that  the  child  was  taken 
from  the  cnstody  of  the  mother  and  withheld 
from  suCb  custody  pending  the  hearing  in  the 
superior  court.  She  was  in  the  custody  of 
the  mother  at  the  time  of  the  institution  of 
the  guardianship  proceeding,  and  there  she 
-would  have  remained  throughout  the  proceed- 
ings In  the  trial  court  and  during  the  pen- 
dency of  any  appeal  but 'for  such  order. 
Such  was  the  status  quo.  The  order  provided 
for  by  the  section  is  clearly  one  designed  simp- 
ly to  enable  the  superior  court,  upon  an  ex 
parte  showing  of  necessity  therefor,  to  pro- 
vide for  the  temporary  custody  of  the  child 
and  its  production  in  court,  imtil  a  hearing 
can  be  had  on  such  petition  in  the  superior 
court,  and  the  court  informed  of  the  immedi- 
ate necessities  with  regard  to  the  welfare  of 
the  child.  The  material  part  of  the  section 
provides: 

"In  all  such  proceedings  [applications  for  let- 
ters of  guardianship],  when  it  appears  to  the 
■atiBfaction  of  the  court,  either  from  a  verified 
petition,  or  from  affidavits,  that  the  welfare 
of  the  minor  will  be  imperiled  if  snch  minor  is 
allowed  to  remain  in  the  custody  of  the  per- 
son then  having  the  care  of  such  minor,  the 
court  may  make  an  order  providing  for  the  tem- 
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porary  cnstody  of  such  minor  until  a  hearing 
can  be  had  on  snch  petmon." 

And  thb  Is  followed  by  the  provision  for 
a  warrant  to  a  peace  officer  for  the  taking  of 
the  child  by  the  officer  and  the  delivery  by 
him  into  the  "temporary  custody"  provided 
wherever  it  appears  to  the  court  that  there  is 
danger  that  the  child  will  be  carried  out  of 
the  Jurisdiction  of  the  court  or  will  suffer 
some  Irreparable  injury  before  compliance 
with  the  order  for  temporary  custody  can  be 
enforced.  In  nature  and  effect  the  order  is 
somewhat  analogous  to  a  temporary  restrain- 
ing-order,  the  functions  of  which  are  ended 
when  a  hearing  is  had  and  the  trial  court 
gives  its  Judgment  against  the  party  in  whose 
favor  the  order  was  made.  That  it  Is  within 
the  power  of  the  superior  court  to  finally  va- 
cate such  an  ex  parte  order  at  any  time  dur- 
ing the  course  of  proceedings  therein,  and 
thus  restore  the  status  quo^  If  upon  investi- 
gation of  the  facts  it  deems  it  proper  that 
this  should  be  done,  cannot  be  doubted.  This 
the  superior  court  effectively  did  by  order  at 
the  dose  of  the  hearing  therein,  and  the  fact 
that  snch  order  was  physically  incorporated 
in  the  signed  Judgment  of  the  court  denying 
the  application  of  the  father  for  letters  and 
awarding  the  permanent  custody  of  the  child 
to  the  mother  does  not  make  it  a  port  of  the 
Judgment  In  the  proceeding.  It  is  In  effect 
simply  an  express  disposition  of  a  provisional 
order  for  the  temporary  custody  pending 
further  action  by  the  superior  court,  and  the 
effect  thereof  was,  at  least  upon  the  giving  of 
an  undertaking  satisfactory  to  the  court,  to 
at  once  restore  the  status  quo  and  entitle  the 
mother  to  a  return  of  the  child  notwithstand- 
ing the  taking  and  pendency  of  an  appeal  by 
petitioner  from  the  Judgment. 

[4]  We  are  not  called  upon  here  to  question 
the  power  of  the  superior  court  to  make  ap- 
propriate provision  for  the  temporary  cus- 
tody of  a  minor  pending  an  appeal,  where 
upon  the  hearing  it  concludes  that  the  welfare 
of  the  child  will  be  imperiled  if  it  be  allowed 
to  be  in  the  custody  from  which  it  was  taken. 
As  the  welfare  of  the  child  is  the  paramount 
consideration  under  such  circumstances  as 
we  have  here,  there  can  be  no  doubt  that 
some  lawful  method  could  be  found  to  pre- 
vent even  a  temporary  custody  imperiling 
such  welfare.  But  we  have  no  such  question 
here.  In  this  case  the  superior  court,  after 
a  full  hearing,  has  determined  that  the  wel- 
fare of  the  child  will  be  promoted,  rather 
than  imperiled,  by  her  restoration  to  the  cus- 
tody from  which  she  was  taken  under  the 
provisional  order,  and  therefore  has  vacated 
such  provisional  order  for  temporary  custody 
pendente  lite.  That  its  order  In  this  behaU 
Is  final,  and  not  reviewable  on  appeal,  we 
have  no  doubt. 

The  order  heretofore  made  granting  a  stay 
pending  determination  of  this  application  la 
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vacated,  and  the  appllcadon  for  a  writ  of 
gapersedeas  1b  denied. 

We  concur:    OLNEY,  X;    LAWLOR,  J.; 
WILBUB,  J.;    liBNNON,  J.;    SLOANS,  J. 


(184  Cal.  290) 

HARPER  V.  MURRAY.    (S.  P.  8659.) 

(Sapreme  Conrt  of  California.    Nor.  12/ 1920.) 

1.  Cancellation  of  Instruments  $=337(1)  — 
Complaint  by  divorced  wife  to  »et  aside  agree- 
ment modifying  decree  as  to  alimony  oulll- 
dent. 

Complaint  by  a  divorced  -wife  against  her 
husband  to  set  aside  agreement  between  them 
modifying  the  decree  of  divorce  ae  to  alimony, 
on  the  ground  that  such  modifying  agreement 
-was  procured  by  fraud  and  duresa  on  the  part 
of  defendant  husband,  in  that  he  procured  a 
man  to  follow  and  make  love  to  plaintiff  wife 
and  compromise  her,  which  was  done,  so  that 
defendant  threatened  plaintiff  wife  with  ex- 
posure and  modification  of  the  decree,  held 
sufficient  as  against  general  demurrer. 

2.  Dlvoree  ^=»246— Agreement  by  wife  to  modi- 
fy her  decree  of  divorce  as  to  alimony  pro* 
cured  by  duress  of  husband. 

A  divorced  husband,  who  inatrncted  a  man 
to  follow  Iiis  former  wife  and  make  love  to  her, 
and,  if  possible,  compromise  her,  and  who  broke 
in  on  them  in  a  compromising  situation,  when 
the  wife  had  not  In  fact  been  guilty  of  any  im- 
proper eonduct,  eo  that  he  threatened  her  with 
exposure  and  suit  for  modification  of  the  di- 
vorce decree  as  to  alimony  unless  she  consented 
to  modi^  it  by  agreement,  exercised  upon  her 
dnreas  by  threats,  entitling  her  to  set  aside  an 
order  modifying  the  decree  aa  to  alimony  in 
accordance  with  agreement  which  abe  was  thus 
forced  to  make. 

3.  Divorce  ®=3246  --  Fact  of  false  charge 
against  divorced  wife,  used  to  Induce  her  to 
agree  to  modify  decree  as  to  alimony,  the  baa- 
Is  of  her  action  to  set  aside  agreement. 

Where  a  divorced  husband  made  a  false 
charge  against  his  former  wife  of  improper 
conduct  with  a  man  in  whose  room  he  discov- 
ered her,  and  used  the  situation  as  a  threat  of 
exposure  to  force  her  to  agree  with  him  to 
modify  the  divorce  decree  as  to  alimony,  it  was 
the  fact  of  such  false  charge  against  her  and 
its  threatened  publicity  by  the  husband  that 
gave  the  wife  her  cause  of  action  to  set  aside 
the  agreement  moiKfying  the  divorce  decree  as 
to  alimony  as  procured  by  duress,  and  not  the 
manner  in  which  the  apparent  foundation  for 
the  false  charge  was  laid  by  the  husband,  so 
that,  in  the  wife's  action  to  set  aside  the  agree- 
ment and  to  vecHte  order  modifying  alimony 
decree,  it  was  immaterial  that  the  evidence 
that  defendant  husband  conspired  with  the  man 
in  whose  room  he  discovered  his  wife  was  in- 
■nfficient. 


4.  Divorce  «=>24&— Evidence  held  to  sapport 
finding  defendant  husband  threatened  divorced 
wife  to  Induce  her  to  release  alimony. 
In  such  action,  evidence  held  sufficient  to 
sustain  the  finding  that  defendant  husband  used 
threats  to  induce  plaintiff  to  release  her  rights 
to  alimony  and  the  decree,  also  to  sustain  find- 
ing that  the  agreement  of  release  was  induced 
by  fear  of  publicity  and  disgrace. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  James  M<  Seawell. 
Judge. 

Action  by  Rose  Hnrper  against  Warren 
B.  Murray.  From  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Wm.  M.  Abbott,  Wm.  M.  Cannon,  and 
Kingsley  Cannon,  all  of  San  Francisco,  for 
appellant 

Theodore  J.  Savage  and  R.  H.  Morrow, 
both  of  San  Francisco,  for  respondent 

SLOANB,  J.  [1]  The  complaint  In  this  ac- 
tion sets  forth  that  plaintiff  and  defendant 
were  husband  and  wife;  that  they  were 
divorced,  and  that  by  the  decree  of  divorce 
the  plaintiff  was  restored  her  maiden  name 
of  Rose  Harper,  and  was  given  Judgment 
against  defendant  for  alimony  in  the  sum  of 
$100  per  month  until  further  order  of  the 
court;  that  subsequently  defendant  obtained 
an  order  of  court  discharging  said  defendant 
from  further  payment  of  alimony;  that  such 
release  was  obtained  through  a  purported 
agreement,  signed  by  plaintiff,  whereby,  in 
consideration  of  a  promissory  note  for  $300 
executed  by  defendant  to  plaintiff,  the  plain- 
tiff released  defendant  from  further  pay-  . 
ment  of  aUmony;  that  said  agreement  was 
procured  from  plaintiff  through  menace, 
duress,  and  undue  Influence  of  the  defendant. 
The  facts  pleaded  as  constituting  the  fraud, 
menace,  and  undue  influence  were  that  de- 
fendant conspired  with  one  Esterbrook  to 
have  the  latter  gain  the  confidence  of  plain- 
tiff and  compromise  her  in  some  fashion 
that  would  enable  defendant  to  procure  a 
modification  of  the  decree  for  alimony;  that 
in  pufsuance  of  this  plan  Esterbrook  made 
the  acquaintance  of  plaintiff  and  made  love 
to  her,  followed  her  from  San  Francisco  to 
Los  Angeles,  where  she  had  gone  with  her 
married  daughter.  Invited  her  to  his  botA 
to  dinner,  Induced  her  to  visit  his  room, 
where  the  defendant  and  a  companion  sud- 
denly rushed  in '  upon  them  and  accused 
plaintiff  of  having  Improper  relations  with 
Esterbrook ;  that  thereafter  defendant  threat- 
ened plaintiff  that  he  was  about  to  file  a  peti- 
tion to  modify  said  decree  of  divorce  by  strik- 
ing therefrom  the  provision  for  alimony, 
and  would  support  his  application  by  affida- 
vits charging  plaintiff  with  Improper  relations 
with  Esterbrook,  unless  plaintiff  entered  into 
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tbe  agreement  of  aetdement  and  releaM  al- 
ready referred  to;  that  the  cbargeg  of  im- 
prc^er  conduct  were  false  and  nnfonnded, 
bat  that  In  fear  of  tbe  publicity,  humilia- 
tion, dlfigrace,  and  embarrassment  which 
would  result  from  ttie  filing  of  such  affida- 
vits, and  because  of  the  duress,  menace,  and 
fraud  thus  exercised,  plaintiff  signed  the 
agreement,  and  permitted  the  modification  of 
said  decree;  that  thereafter,  having  become 
free  from  the  Influence  of  such  fear  and  men- 
ace, plaintiff  served  notice  of  the  rescission 
of  said  contract,  offered  to  return  to  defend- 
ant said  promissory  note  and  repay  him 
$60  that  had  been  paid  thereon.  Plaintiff 
prays  the  court  for  rescission  of  said  con- 
tract, and  that  the  order  modifying  her 
decree  for  alimony  be  vacated.  A  second 
cause  of  action  sets  up  practically  the  same 
facts,  and  alleges  invalidity  of  the  contract 
of  settlement  for  want  of  consideration.  De- 
fendant filed  a  general  demurrer  which  was 
overruled.  As  against  a  general  demurrer 
the  complaint  Is  sufficient. 

[2]  On  the  trial  of  the  case  the  court  found 
for  the  plaintiff  in  substantially  the  lan- 
guage of  the  complaint  and  against  the  alle- 
gations of  defendant's  answer,  and  particn- 
larly  that  the  plaintiff  had  not  been  gnllty 
of  any  Improper  conduct  or  of  Immoral  rela- 
tions with  said  Esterbrook,  but  that  defend- 
ant had  threatened  to  file  affidavits  accus- 
ing her  of  such  Improper  conduct  and  Im- 
moral relations  unless  she  entered  Into  the 
agreement  to  release  him  from  further  ali- 
mony, and  that  the  agreement  of  release  was 
made  by  plaintiff  because  of  such  threats, 
and  for  no  other  reason.  As  Its  conclusion  of 
law  the  court  found  that  plaintiff  was  entitl- 
ed to  a  judgment  reviving  her  decree  for  ali- 
mony, and  Judgment  was  entered  accord- 
ing. Appellant  contends  that  the  findings 
of  fact  do  not  support  the  Judgment;  that 
tbe  alleged  menace,  duress,  and  undue  Infiu- 
ence  consisted  merely  of  a  threat  to  Institute 
a  invoeeding  In  court,  which  defendant  was 
entitled  to  resort  to,  and  that  a  compromise 
by  plaintiff  to  avoid  further  litigation  was  a 
Intimate  settlement,  based  upon  a  sufficient 
consideration.  The  position  of  appellant  Is 
not  well  taken.  It  wao  the  threat  to  dla- 
grace  and  humiliate  plaintiff  by  charging  her 
publldy  with  immoral  conduct  that  constitut- 
ed menace.  The  fact  that  the  threatened 
accusations  were  untrue  does  not  relieve  tbe 
threat  from  Its  unlawful  force,  but  enhanc- 
es it  It  may  well  be  that  if  plaintiff  had 
been  guilty  of  the  alleged  immorality  It 
would  have  constituted  sufficient  ground 
for  demanding  a  release  from  further  UablU- 
t7  for  alimony.  But  the  court  having  found 
ber  innocent,  and  having  found  that  the 
charges  against  her  were  false,  and  neces- 
■arily  known  to  be  false  by  defendant,  his 
tbreat  to  thus  assail  her  reputation  was  as 
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directly  a  meoaoe  as  if  he  had  threattmefl 

her  with  bodily  hann. 

Appellant  contends  that  certain  of  the  find* 
Ings  are  not  supported  by  the  evidence. 

[3]  First,  that  the  evidence  that  defendant 
conspired  with  Eeterbrook  Is  Insufficient. 
The  evidence  of  such  conspiracy  Is  entirely 
circumstantial,  but  we  cannot  say  that  it 
was  InconseQuential,  and  In  any  event,  midi 
finding  Is  not  essential  to  support  the  Judg- 
ment It  does  appear  from  the  testimony 
that  defendant  had  employed  a  detective  to 
obtain  evidence  against  his  wife,  and  that 
apparently  through  this  source  of  informa- 
tion be  followed  plaintiff  to  the  room  in  tbe 
hotel,  and  on  this  drcnmatance  trumped  up 
a  false  charge  against  her.  It  Is  the  fa£t 
of  this  false  Charge  and  its  threatened  pubU* 
cation,  and  not  the  manner  In  which  the  ap- 
parent foundatI<»  for  It  was  laid,  that  Ib 
materlaL 

[4]  The  second  insufficiency  of  proef :  al- 
lured Is  as  to  the  evidence  supporting  the 
finding  that  defendant  used  any^  threat  to 
induce  the  release  by  plaintiff.  Tbe  testi- 
mony on  this  point  is  that  shortly  after  the 
hotel  episode  defendant's  attorney  approach- 
ed the  plaintUTs  attorney  and  informed 
him  that  defendant  was  about  to  move  the 
court  for  a  modification  of  the  decree  for  ali- 
mony; that  he  had  discovered  the  plaintiff 
In  flagrante  delicto  with  Esterbrook,  and  was 
going  to  base  his  application  to  the  court  up- 
on affidavits  containing  such  charge  against 
the  plaintiff.  It  Is  true  there  Is  no  direct 
evidence  that  this  communication  to  plain- 
tiff's lawyer  was  made  at  tbe  Instigation  or 
with  the  knowledge  of  defendant  and  the 
drcumstence,  standing  alone,  might  be  in- 
sufficient to  bind  the  plaintiff,  but  it  further 
appears  that  tbe  plidntiff  wrote  a  letter  to 
the  defendant  prior  to  the  settlement  dis- 
closing the  information  received  from  his' 
attorney  as  to  defendant's  purpose.  In 
wMch  she  bitterly  denounces  him  for  threat- 
ening to  disgrace  ber.  The  letter  contains  the 
following  language: 

"I  have  Just  received  a  letter  from  my  attor- 
ney and  you  know  what  it  contains.  Has  yoar 
love  for  money  or  other  inflnences  robbed  you 
of  all  sense  of  honor  and  monhood.  Yon  mean 
to  disgrace  me  and  my  danghter  by  aecusatiotts 
yon  see  fit  to  bring  to  dieat  me  of  my  alimony 
which  yon  jnstly  owe  me." 

The  settlement  arrived  at  was  conducted 
through  defendant's  attorney,  and  it  thus 
sufficiently  appears  that  defendant  was  in- 
formed before  the  agreement  was  signed  that 
threats  had  been  made  .as  an  Inducement 
to  tbe  settlement  This  state  of .  the  case 
is  strengthened  by  the  tact  that  no  attempt 
was  made  by  defendant  to  deny  that  he 
instigated  and  had  knowledge  of  such  threat, 
and  availed  himself  of  the  results. 

Tbe  evidence  also  sufficiently  sustains  the 
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finding  that  the  agreement  of  release  from 
alimony  was  indnced  by  fear  of  publicity 
and  disgrace  from  the  threatened  aecosa- 
tlons.  The  plaintlfl  so  testifies,  and  the 
drcnmstances  are  entirely  consistent  with 
her  testimony. 

In  considering  this  entire  case  the  signif- 
icant fact  Is  that  the  plaintiff  had  not  been 
guilty  of  anything  immoral,  and  that  de- 
foidant  had  seen  nothing  to  Justify  accus- 
ing her  of  immorality.  The  trial  court  has 
so  found  upon  evidence  sufficient  to  make 
the  finding  concIusiTe  on  this  appeal.  That 
she  had  been  indiscreet  and  had  placed  her- 
self in  a  compromising  position  Is  evident 
from  her  own  admission.  There  was  enough 
foundation  for  the  threatened  accusation 
tliat  she  was  discovered  in  bed  with  Elster- 
brook  to  make  such .  accusation  peculiarly 
damaging  to  her  reputation.  Had  the  charge 
been  true,  there  would  be  reason  to  assume 
that  the  settlement  was  voluntary  on  plain- 
tUTs  part,  induced  by  a  knowledge  of  her 
guilt.  But,  I>elng  innocent  of  any  actual 
wrongdoing,  it  is  reasonable  to  ccmdude  that 
She  only  relinquished  her  right  to  future 
alimony  because  she  was  driven  to  it  by  the 
flureat  of  defendant  to  take  advantage  of  her 
indiscretion  to  ruin  her  reputation  by  a  false 
accusation  against  her  chastity. 

We  think  the  evidence  is  also  adequate 
to  show  a  sufficient  offer  of  rescission. 

Judgment  Is  affirmed. 

We  concur:  OLNBY,  J.;  WILBUR,  J.; 
LAWLOB,  J. 


cm  Cal.  19t) 

IWoCARTY  V.  WILSON.    (L.  A.  4839.) 

(Supreme  Court  of  California.    Oct.  20,  1920. 
RehearinK  Denied  Nov.  18,  1920.) 

I.  Exceptions,  bill  of  <»=>59(4)— Applteatioa  for 
re-engrossment  held  not  subject  to  statutory 
limit  of  six  months. 
Where  bill  had  been  ordered  settled  and  en- 
grossed, but  was  not  in  fact  settled  at  the  time 
of  an  order  directing  a  re-engrossment,  the  ap- 
plication for  re-engrosBment  was  maide  in ,  a 
proceeding  which  had  not  been  taken  or  com- 
pleted in  a  legal  sense  so  as  to  be  susceptible 
of  having  applied  to  it  the  statutory  limit  of 
six  months,  under  Code  Civ.  Proc.  i  473,  and 
the  trial  Judge  still  retained  Jurisdictional  con- 
trol over  the  settlement  of  the  bill,  even  though 
the  time  prescribed  for  the  original  presenta- 
tion had  expired. 

i.  Exceptions,  bill  of  «=959(l)— Court  has  pow- 
er to  direct  re-engrossment  by  excluding  maf- 
t«rs  not  Bsoessary  to  appeal. 
A  court,  having  jnrisdictional  control  over 
settlement  of  a  bill,  has  power  to  direct  a  re- 
engrossment  so  as  to  make  the.  bill  conform  with 
verity  and  brevity  by  excluding  therefrom  such 


'  matters  as  are  admittedly  or  obvloiidy  not  nec- 
essary to  a  proper  presentation  of  the  appeal. 

3.  Appeal  and  error  «s3l024(5)— DlreoHng  re- 
engrossment  held  conclusive  as  to  materiality 
of  matter  excluded. 

Where,  upon  plaintiff's  application  for  re- 
engrossment  of  a  bill,  counsel  for  defendant  was 
present  by  agreement  and  was  heard  upon  his 
objection  that  matters  material  to  him  would 
be  eliminated  by  the  engrossment  as  ordered, 
and  the  court  being  fully  advised  in  the  matter 
denied  the  objection,  the  order  of  the  court  is 
conclusive  that  the  matter  strickea  out  was  not 
material. 

4.  Executors  and  administrators  9=>337— Or- 
der to  show  causa  why  real  estate  should  not 
be  sold  held  valid. 

Under  Code  Civ.  Proc  1 1536,  prior  to  1919 
amendment  (St.  1919,  p.  1179),  and  seetiiw 
1638,  prior  to  repesl  in  1919  (St.  1919,  p. 
1177),  an  order,  requiring  persons  interested 
"to  show  cause  why  an  order  should  not  be 
granted  to  said  executor  to  sell  so  much  of  the 
real  estate  of  said  deceased  at  private  sale  as 
shall  be  necessary,"  was  not  invalid  as  amount- 
ing to  a  fatal  variation  from  the  language  re- 
quired by  the  statute,  although  the  sale  was 
not  sought  because  it  was  "necessary"  to  meet 
debts,  but  rather  on  the  ground  that  it  would 
be  beneficial  to  the  estate. 

9.  Vendor  and  purchaser  4^135(1)  —  Agree- 
ment to  convey  free  of  Incumbrances  did  not 
apply  to  visible  easement. 
A  general  agreement  to  convey  land  free 
and  clear  of  all  incumbrances  did  not  refer  to 
an  easement  of  way  for  an  electric  power  and 
transmission  line,  consisting  of  wires  carried 
upon  steel  piers  60  feet  in  height  and  14  feet 
square  at  the  base,  resting  npon  solid  and  per- 
manent foundations,   one   of  which  piers  was 
known  by  the  purchaser  to  be  upon  the  land. 

6.  Executors  and  administrators  «=s>370— Par- 
chaser  from  sxscutor  not  excused  from  per- 
formance by  dapreolatios  oaused  by  flood. 

One  contracting  to  purchase  land  from  an 
executor  under  order  of  court  under  Code  (Sv. 
Proc.  li  1636,  1638,  as  they  stood  prior  to 
1919,  was*  not  excused  from  performance  by 
reason  of  fact  that  the  property  suffered  depre- 
dation by  flood,  being  in  equity  the  owner  of 
the  land,  of  which  he  was  in  possession  under 
the  contract 

7.  Speclflo  performance  «=»4  —  Exeoutor  may 
sue  for  speclflo  performanoe,  notwithstandini 
remedy  provided  by  statute. 

The  remedy  provided  by  Code  dv.  Proc  | 
1554,  providing  that  property  sold  by  an  execu- 
tor nnder  contract  pursuant  to  an  order  of 
court  under  sections  1536,  1538,  as  they  stood 
prior  to  1919,  might  be  resold,  and  the  present 
purchaser  held  responsible  for  any  deficit,  is 
not  exdusive,  and  does  not  prevent  a  resort  by 
the  executor  to  a  suit  for  specific  performance. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angles 
County ;  Louis  W.  Myers,  Judge. 
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Action  by  A1t8  B.  McCarty,  «cecator  of 
the  last  will  and  testament  of  Anna  EL  Mo 
Cartr,  deceased,  against  Philip  L.  Wilson, 
who  filed  a  cross-complaint  From  a  lodg- 
ment denying  either  party  relief,  both  ap- 
peal. Reversed  as  to  plaintiff,  and  affirmed 
as  to  defendant 

Alva  R.  McCarty  and  Allison  &  Dickson,  all 
of  San  Bernardino,  and  Edwin  A.  Meserve  and 
Shirley  B.  Meserve,  both  of  Los  Angeles,  for 
plaintiff. 

A.  W.  Ashburn,  of  Los  Angeles,  for  de- 
fendant 

LENNON,  3.  This  Is  an  action  wherein 
plaintiff,  as  ezecntor  of  the  estate  of  one 
Anna  E.  McCarty,  deceased,  seeks  the  spe- 
dflc  performance  of  a  contract  to  purchase 
certain  real  property  belonging  to  said  estate. 
Defendant  has  undertaken  to  avoid  the 
contract  on  various  grounds,  and  by  cross- 
complaint  seeks  to  recover  a  deposit  made 
by  hUn.  The  trial  court  denied  relief  to 
plaintiff  on  his  complaint  and  to  defendant 
on  his  cross-complaint  and  each  party  has 
appealed  from  that  i>ortlon  of  the  Judgment 
adverse  to  him,  both  appeals  being  present- 
ed in  a  Joint  transcript  and  Joint  briefs. 

[1-3]  There  is  no  merit  in  the  contention 
that  the  blU  of  exceptions  cannot  be  rightly 
resorted  to  in  aid  of  the  points  made  upon 
appeal.-  The  bill  was  returned  engrossed 
within  the  required  tlihe,  and  whether  or  not 
It  bad  been  correctly  engrossed  was  a  matter 
for  the  determination  of  the  trial  Judge. 
Merced  Bank  v.  Price,  152  Cal.  697,  93  Pac. 
866.  Although  the  bill  in  the  Instant  case 
had  been  ordered  settled  and  engrossed.  It 
was  not  In  fact  settled  at  the  time  the  order 
in  question  here  directing  a  re-engrossment 
was  made.  That  is  to  say,  the  bill  was  not 
then  certified  as  settled  and  filed  as  a  rec- 
ord of  the  court  and,  of  course,  this  could 
not  be  d(Hie  until  it  was  engrossed.  Foon- 
taln  Water  Co.  v.  Superior  Court  139  GaL 
648,  73  Pac.  590;  Houghton  v.  Superior 
Court  128  Cal.  362,  60  Pac.  972.  Therefore, 
plaintiff's  application  for  a  re-engrossment 
of  the  bill  was  made  in  a  proceeding  which 
"bad  not  been  taken  or  completed  in  a  legal 
sense,  so  as  to  be  susceptible  of  having  ap- 
plied to  It  the  statutory  limit  of  six  months, 
under  section  473  of  the  Code  of  Civil  Pro- 
cedure." Smith  V.  City  of  Stockton,  73  OaL 
204,  14  Pac.  676.  It  follows  that  even 
tbou^  the  bill  may  have  been  returned  de- 
fectively engrossed,  the  trial  Judge  still 
retained  Jurisdictional  oontrcd  over  the  setp 
tlement  of  the  bill,  even  though  the  time  pre- 
scribed for  the  original  presentation  of  the 
btn  had  expired,  and  accordingly  had  the 
power  to  direct  a  re-«agrossment  so  as  to 
make  the  bill  conform  with  verity  and  brev- 
ity by  exdndlng  therefrom  such  matters  as 
were  admittedly  not  necessary  to  a  proper 
presentation  of  plaintifTs  appeal,  and  ob- 


viously of  no  avail  to  ibe  defendant's  case 
upon  appeal.  Warner  v.  Thomas,  etc.. 
Works,  105  CaL  409,  38  Pac.  960.  Upon 
plaintiff's  application  for  re-engrossment 
counsel  for  defendant  was  present  by  agree- 
ment and  was  heard  upon  his  objection  that 
matters  material  to  him  would  be  elim- 
inated by  the  re-engrossment  as  ordered, 
and  the  court  being  fully  advised  in 
the  matter,  denied  this  objection.  In  so 
doing,  its  order  is  conclusive,  on  the  record 
before  us,  that  the  matter  stricken  out  was 
not  material.  Hyde  v.  Boyle,  89  Cal.  690, 
26  Pac.  1092;  In  re  Gates,  90  CaL  257,  27 
Pac.  105. 

[4]  The  sale  sought  to  be  enforced  herein 
was  made  pursuant  to  an  order  of  the  pro- 
bate court  which  had  Jurisdiction  of  the  es- 
tate of  the  deceased.  Defendant  insists,  and 
the  trial  court  held,  that  the  probate  court 
did  not  have  Jurisdiction  to  make  the  order 
of  sale  by  reason  of  a  defect  in  the  order  to 
show  cause,  published  as  the  notice  of  the 
hearing  of  the  petition  of  the  executor  of  the 
estate  for  an  order  authorizing  and  dlrec^g 
the  sale  of  the  real  estate  involved  in  the 
present  action.  At  the  time  the  sale  in  ques- 
tion was  made  the  Code  of  Civil  Procedure 
authorized  the  court  to  make  an  order  for 
the  sale  of  real  estate  comprised  in  the 
estate  of  a  decedent  In  case  of  necessity  to 
pay  debts,  family  allowance,  and  the  like, 
or  In  case  it  appeared  to  the  satisfaction  of 
the  court  that  it  would  be  for  the  "advan- 
tage, benefit  and  best  interesta  of  the  estate 
and  those  interested  therein."  Code  C^v. 
Proc.  I  1536,  prior  to  1919  amendment  (St 
1919,  p.  1179).  Section  1538  of  the  same 
Code,  repealed  In  1919  (St  1919,  p.  1177). 
was  in  effect  at  the  time  the  sale  was  made, 
and  provided  that  when  it  appeared  to  the 
court  from  the  petition  of  the  executor  or 
administrator  that  It  was  necessary  or 
would  be  beneficial  to  sell  the  whole  or  some 
portion  of  the  real  estate  for  the  purposes 
and  reasons  designated  by  law,  or  any  of 
them,  the  petition  must  be  filed,  "and  an 
order  thereupon  made,  directing  all  persons 
Interested  in  the  estate  to  appear  before  the 
court  at  a  time  and  place  specified  •  •  * 
to  show  cause  why  an  order  should  not  be 
granted  to  the  executor  or  administrator 
for  the  Kde  of  tuch  estate."  (Italics  ours.. 
The  order  which  is  now  under  attack  requir- 
ed all  persons  interested  "to  show  cause  why 
an  order  should  not  be  granted  to  said  ex- 
ecutor to  sell  «o  much  of  the  real  eitate  ot 
said  deceased  at  private  sale,  a*  ihali  be 
neoeuary."  (Italics  ours.)  Defendant  con- 
tends that  the  use  of  the  word  "necessary" 
amounted  to  a  fatal  variation  from  the  lan- 
guage required  by  the  statute,  and  that  It 
was,  moreover,  positively  misleading,  lnas> 
much  as  the  sale  was  not  sought  because  It 
was  "necessary"  to  meet  debts,  expenses,  or 
the  like,  but  rather  on  the  gronnd  that  It 
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woald  be  benefldal  to  tbe  estate,  a  ground 
wMdi,  It  Is  Insisted,  was  concealed  and  even 
negatived  by  the  wording  of  tbe  order.  The 
argument  Is  ingenious,  bat  without  merit. 
Reading  section  1538  of  the  Code  of  Civil 
.  Procedure  as  a  whole,  It  Is  obvious  that  the 
words  "such  estate"  are  used  to  designate, 
and  do  in  fact  mean,  so  much  of  tbe  real 
estate  of  the  deceased  as  tbe  court  in  tbe 
exercise  of  its  sound  discretion  may  consider 
necessary  to  be  sold,  whether  to  secure  cash 
to  pay  debts  or  the  like  or  to  secure  the 
most  adrantageous  and  beneficial  adminis- 
tration of  the  estate,  or  tbe  advantage,  bene- 
fit, and  best  Interest  of  those  Interested,  and 
It  Is  ezi>ressed  aptly  and  plainly  by  the  lan- 
guage of  the  order  to  show  cause  which 
defendant  critldzea.  ^e  suggestion  that  the 
word  "necessary"  as  used  in  the  order,  should 
be  construed  as  "necessary  to  pay  debts  and 
expenses,"  lies  at  the  foundation  of  this  criti- 
cism. The  word  "necessary,"  as  nsed  In  the  or- 
der, ftdrly  and  naturally  means  "necessary  for 
any  lawful  purpose,"  and,  so  construed.  It 
malECs  the  language  of  tbe  order  comply 
substantially  with  the  requirement  of  the 
statute.  The  validity  of  the  sale  cannot 
therefore  be  attacked  on  the  ground  that  the 
probate  court  did  not  acquire  Jurisdiction  to 
order  the  sale  by  reason  of  any  defect  In 
the  order  to  show  cause.  The  view  which 
we  have  taken  of  the  case  makes  It  unneces- 
sary fior  ns  to  consider  the  point  raised  in 
tbe  briefs  concerning  the  precise  effect  upon 
the  validity  of  subsequent  proceedings  of  a 
defect  In  such  an  order. 

[6]  The  order  of  sale  was  valid  and  with- 
in tbe  Jurisdiction  of  the  probate  court. 
It  la  therefore  doubtful  whether  the  defend- 
ant, having  failed  to  appeal  from  the  order 
comflrmlng  the  sale,  which  fixed  his  liability 
as  a  pnrchaser,  has  the  right  to  set  up,  as  a 
defense  to  tbe  action  for  the  purchase  price, 
alleged  defects  in  the  title  which  were  within 
his  knowledge  at  the  time  the  order  of  coo* 
flrmatlon  was  made.  Hammond  v.  CalUeaud, 
111  Cal.  206,  220,  43  Pac.  607,  62  Am.  St 
Rep.  167.  However  that  may  be,  we  are  of 
the  opinion  that  there  is  no  merit  In  any  of 
these  defenses.  Defendant  contends  that  the 
claimed  defect  in  the  order  to  show  cause, 
even  If  not  in  fact  sufficient  to  vitiate  sub- 
sequent proceedings,  at  least  threw  a  snfii* 
dent  doubt  upon  the  title  to  make  spedflc 
performance  impossible.  It  cannot  be  fairly 
said  that  tbere  was  any  defect  in  the  order 
to  show  cause,  which  had  the  effect  of  throw- 
ing any  reasonable  doubt  upon  the  title.  De- 
fendant's chief  ground  for  resisting  the 
spedflc  performance  of  Us  contract  with  the 
estate  Is  based  upon  an  alleged  failure  of 
plaintiff  to  perform  an  agreement  that  de- 
fendant should  receive  a  deed  and  certificate 
of  title  showing  title  In  him  free  from  in- 
cumbrancea.     The   record   shows   that  Uis 


Incumbrance  complained  of  existed  openly, 
notoriously,  and  continuously  throughout  the 
oitlre  period  covered  by  the  transactlras 
here  in  question,  and  consisted  of  an  eaM- 
ment  of  way  for  an  electric  power  transmis- 
sion line  consisting  of  wires  carried  upon 
steel  towers  60  feet  in  belght  and  14  feet 
square  at  the  base,  resting  upon  solid  and 
permanent  foundations,  one  of  which  towers 
was  known  by  defendant  to  be  upon  the  land 
in  questl(m.  A  general  agreement  to  convey 
land  "free  and  clear  of  all  incumbrances" 
does  not  refer  to  visible,  physical  burdens 
upon  the  land,  permanent  in  character,  and, 
in  the  absence  of  an  express  agreement,  the 
vendee  is  presumed  to  have  contracted  to 
accept  the  land  subject  to  physical  incum- 
brances of  an  op^n  and  notorious  nature. 
Ferguson  v.  Edgar,  178  Cal.  17,  171  Pac. 
1061;  Jaques  v.  Tomb,  179  CaL  444^  177 
Pac.  280;  Sisk  v.  Caswell,  14  Cal.  App.  877, 
112  Pac.  185;  Brewster  on  Conveyances,  { 
203.  Therefore,  even  assuming  that  this 
representation  to  convey  the  land  free  and 
clear  of  incumbrances  was  made  My  plaintiff 
in  bis  capadty  as  executor,  and  not  as  an 
individual,  and  assuming,  also,  that  the  de- 
fense may  be  considered  in  an  action  brought 
by  the  executor  for  the  purchase  price  after 
confirmation  of  the  sale,  defendant  cannot 
rely  upon  the  representation  as  a  ground  for 
refusal  to  perform,  for  tbere  has  been  no  mis- 
representation. 

[6]  Defendant  finally  Insists  that  he  la  ex- 
cused from  performance  by  the  circumstance 
that  the  property  suffered  a  10  per  cent 
depreciation  In  value  by  reason  of  a  flood 
occurring  between  the  time  of  tbe  confirma- 
tion of  the  sale  and  tbe  date  of  the  com- 
mencement of  the  action.  Bearing  in  mind 
that  prior  to  the  injury  to  the  property  de- 
fendant was  in  equity  tbe  owner  of  the  land : 
that  he  was  unquestionably  entitled  to  the 
possession  of  the  land  und»  the  contract 
with  the  estate,  and  that  he  had  actually 
gone  upon  the  land  with  men  and  teams  and 
done  about  |1,700  worth  of  grading,  we  have 
no  doubt  that  the  risk  of  loss  was  upon  him. 
[7]  By  virtue  of  the  right  conferred  by 
section  1554  of  the  Code  of  Civil  Procedure, 
the  property  might  have  been  resold  and  the 
present  purchaser  held  responsible  If,  on  the 
second  sale,  enou^  was  not  realized  to  pay 
costs  and  the  amount  of  the  present  bid,  but 
that  remedy  Is  not  exdusive,  and  does  not 
prevent  a  resort  by  the  executor  to  a  suit 
for  spedflc  performanoew  Oroase  t.  Petenon, 
130  Cal.  160,  62  Piac.  47B.  61B,  80  Am.  St 
Rep.  89. 

It  follows  from  what  has  been  said  that 
plaintiff  is  entitled  to  hare  the  contract 
spedflcally  enforced.  Tbe  Judgment  for 
plaintiff  and  cross-defendant  upon  the  croas- 
complalnt  is  afiSlrmed,  and  the  Judgment  for 
defendant  upon  the  complaint  ia  MTeroed.    ' 
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We  ooneiir:  ANOBLLOOm,  O.  3.',  OL- 
NHT,  J.;  SHAW,  J.;  WII.BUB,  X; 
SLOANS,  J.;    LAWLOB,  3. 

On  PeUtton  for  Rebearing. 

PER  CUJIIAM.  In  denying  the  peUtion 
(or  a  rehearing  we  desire  to  say  that,  in 
regard  to  the  claimed  depredation  in  valne 
by  reason  of  flood,  the  fact  that  upon  tbe 
conflrmation  of  the  sale  tbe  whole  purchase 
price  at  once  became  due  and  payable,  at 
least  upon  the  original  tender  and  deposit  of 
the  deed  by  tbe  executor,  distinguishes  the 
case  from  the  cases  relied  upon  by  petitioner. 

Rebearing  denied. 


(U4  CaL  SS) 

la  re  WILSON'S  ESTATE. 


(Sae.  3058.) 

18SJ0. 


(Bnprem«  Conrt  of  California.   Oct  8, 
Rehearing  Denied  Nor.  4,  liBO.) 

1.  Wills  ift.iillO— iMtrumeat  mast  be  oonstmed 
aocordlag  to  Intent  of  testator. 

Under  Civ.  Code,  {{  1S17,  1818,  the  para- 
mouit  rule  in  the  constrnction  of  a  will  Is  that 
a  will  is  to  be  constrned  according  to  tbe  in- 
tention of  the  testator  as  expressed  therein, 
which  Intention  must  be  given  effect  as  far  as 
possible;  statutory  rules  of  interpretation  are 
to  be  followed  in  so  far  as  they  aid  in  deter- 
mining testator's  intention,  but  all  are  subject 
to  the  role  that  intention  as  shown  by  the 
wQl  most  prevail, 

2.  WHIs  ^=»506{7)—fHMnf  deflaad. 

The  word  "heirs"  is  a  technical  term,  and 
in  its  technical  sense  means  the  persons  en- 
titled to  succeed  at  a  netson's  death  to  his  es- 
tate in  case  of  intestacy  by  virtue  of  the  stat- 
utes relative  to  succession. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ueirs.J 

S.  Wills  <Sss»506(2)— NIeoss  aad  nephews  of 
testatrix  SBtltled  to  her  realty  on  son's 
tfeatb  oMIdless. 
By  her  will  giving  her  son  aU  her  realty 
for  life,  remainder  to  his  living  children,  and, 
if  he  left  none,  then  on  his  death  to  be  dis- 
tributed among  "my  heirs  as  provided  by  the 
laws  of  the  state  of  California,  the  same  as  if 
I  had  died  intestate,"  etc.,  testatrix's  nephews 
and  nieces,  determined  as  of  the  termination  of 
the  son's  life  estate,  surviving  her  son,  who 
died  without  issue,  held  to  be  entitled  to  all 
of  the  realty,  except  property  given  absolutely 
by  a  oodldl  to  the  son,  as  against  the  son's 
snrvivinE  wife,  it  being  the  intention  of  tes- 
tatrix, evident  in  other  provisions,  that  the 
word  "heirs"  be  not  construed  in  the  strict 
technlcsl  sense. 

In  Bank. 

Appeals  from  Superior  Court,  Sacramento 
County;  Charles  O.  Busick,  Judge. 

In  the  matter  of  the  estate  of  Ellen  M. 
Wilson,  deceased.    From  decree  of  final  dis- 


tribution, and  from  an  order  settling  two 
final  accounts,  appeals  are  taken.  Decree  and 
order  reversed. 

Orove  L.  Johnson,  of  Sacramento,  and  Wm. 
M.  Sims,  of  San  Francisco,  "for  appellant. 

White,  Miller,  Needham  &  Harber,  of  Sac- 
ramento, for  respondent. 

ANGELLOm,  C.  J.  We  have  here  ap- 
peals from  a  decree  of  final  distribution  and 
from  an  order  settling  two  final  accounts. 
It  Is  stipulated  that  If  the  decree  of  distribu- 
tion is  affirmed,  the  order  settling  the  ac- 
counts shall  likewise  be  affirmed,  and  that  if 
the  decree  of  distrlbutl(»  is  reversed,  the 
order  settling  the  accounts  must  likewise  be 
reversed. 

The  question  presented  on  the  appeal  from 
the  decree  of  final  distribution  is  one  of  the 
construction  to  be  given  to  certain  provisions 
of  the  will  of  the  deceased,  in  view  of  certain 
events  that  have  happened  since  the  death  of 
deceased. 

By  her  will,  dated  April  80,  1896,  which 
was  prepared  by  "an  attorney  of  recognized 
standing  and  ability  throughout  the  state  of 
California,"  deceased  first  gave  all  her  per- 
sonal proi)erty  to  her  son,  Thaddeus  McCon- 
nell,  "to  have  and  to  hold  the  same  absolutely, 
for  his  own  use  and  benefit"  Then  followed 
the  provisions  as  to  her  real  property,  which 
were,  omitting  certain  words  not  important 
here,  as  follows: 

"All  tbe  real  property  •  •  •  I  give  and 
devise  unto  my  said  son,  to  liave  and  to  hold 
the  same  for  and  during  the  term  of  his  life; 
and  at  his  death  the  same  shall  go  to  and  be 
the  property  of  his  then  living  children,  •  •  • 
it  being  my  intention  to  devise  unto  him  a  life 
estate  in  the  whole  of  said  realty,  with  re- 
mainder over  at  his  death,  to  his  then  living 
children;  and  if  he  leave  no  issue,  then  upon 
his  death,  all  such  real  property  shall  be  dis- 
tributed among  my  heirs,  as  provided  by  tb(> 
laws  of  the  state  of  California,  the  same  as 
if  I  had  died  intestate. 

"If  my  said  son  shall  die  before  me^  leaving 
issue,  then  all  my  property  and  estate,  of  every 
kind,  shall  go  to  such  issue,  to  whom  I  hereby 
give,  devise  and  bequeath  the  same;  but  if 
he  shall  die  before  me  without  issue,  then  I 
give,  devise  and  bequeath  the  whole  of  my 
property  and  estate  •  •  •  onto  my  heirs, 
*  *  *  the  same  to  be  distributed  among  them 
according  to  the  Californian  laws  of  succes- 
sion in  cases  of  intestacy." 

The  son  was  designated  as  executor,  with- 
out bonds. 

The  first  codicil,  dated  Febmary  14,  1898, 
and  admitted  to  probate  as  a  part  of  the  will, 
gave  $4,000  and  a  diamond  ring  to  her  niece, 
Carrie  J.  Doollttle,  and  contained  the  follow- 
ing provision,  viz.: 

"I  also  give  and  bequeath  to  my  beloved  son 
Thaddeus  0.  McCoonell  my  ranch  property 
known  as  the  Stickney  place  to  be  his  owi^ 
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property,  in  fee  simple,  free  from  all  claims  or 
conditions  whatsoever." 

On  Jtme  2,  1899,  sbe  executed  a  second 
codicil  wbich  merely  revoked  the  legacy  of 
$4,000  to  Carrie  J.  Doollttle,  the  amount  of 
the  same  having  been  given  her  that  day  in 
money,  and  confirmed  and  ratified  her  pre- 
viously executed  will  In  all  other  respects. 

At  the  date  of  the  original  will  Mrs.  Wilson 
was  a  widow  of  the  age  of  about  60  years, 
and  Thaddeus  C.  McConnell,  her  son  by  her 
first  buslMind,  was  her  only  child.  He  was 
then  about  31  years  of  age  and  married,  but 
without  issue.  He  had  then  been  married 
about  4  years.  He  was  possessed  of  real  and 
personal  property,  received  by  him  from  his 
father's  estate,  having  taken  one  half  of  such 
estate,  while  his  mother  took  the  other  half. 
Mrs.  Wilson's  estate  consisted  entirely  of  the 
property  derived  from  her  first  husband's 
estate  and  additional  property  acquired 
through  her  own  subsequent  Investments.  At 
the  date  of  the  execution  of  the  will  she  had 
several  brothers  and  sisters  still  living,  and 
numerous  nieces  and  nephews,  and  the  rela- 
tions between  her  and  her  relatives  were 
"very  friendly."  In  the  year  1900,  Thaddeus 
G.  McConnell  "had  born  to  him  a  son."  Mrs. 
Wilson  died  on  or  about  April  7,  1907,  leav- 
ing as  her  sole  heir  at  law  her  son,  Thaddeus 
C.  McDonnell.  She  left  surviving  her  a 
brother,  and  numerous  nieces  and  nephews. 
The  son  of  Itiaddeus  C.  McConnell  was  acci- 
dentally killed  in  the  year  1917,  unmarried 
and  without  issue.  Subsequent  to  her  death 
and  prior  to  the  death  of  Thaddeus  C.  McCon- 
nell, her  brother  and  one  of  the  nieces,  Ellen 
Flanagan  Purchase,  died,  leaving  certain 
beirs  at  law.  On  April  10,  1919,  Thaddeus  C. 
McConnell  died  testate,  without  living  issue, 
and  leaving  as  his  sole  heir  at  law  and  also 
his  sole  devisee  and  legatee,  bis  widow,  Etta 
M.  McConnell. 

This  being  tl^e  situation,  the  19  nieces  and 
nephews  of  Mrs.  Wilson  surviving  Thaddeus 
G.  McConnell,  claimed  to  be  entitled  under 
the  wUl  to  all  of  the  real  estate  left  by  Mrs. 
Wilson,  except  the  Stlckney  property  given 
absolutely  by  the  first  codicil  to  the  son. 
On  the  other  hand,  Etta  M.  McConnell,  the 
surviving  wife  of  Thaddeus  C.  McConnell, 
claimed  to  be  entitled  to  all  of  the  property. 
Including  such  realty.  This  claim  must,  of 
necessity,  be  based  upon  the  theory  that  her 
husband  succeeded  to  the  same  imder  Mrs. 
Wilson's  will,  and  that  It  has  passed  from 
him  to  her  as  his  sole  heir,  legatee,  and  dev- 
isee. As  to  the  personalty  and  the  real 
property  known  as  the  Stlckney  property,  her 
claim  Is  concededly  well  based.  The  only 
dispute  Is  as  to  the  remaining  realty.  The 
superior  court  sustained  the  claim  of  Mrs. 
McConnell  in  all  respects,  and  distributed  all 
the  property  of  Mrs.  Wilson,  Including  all  the 
real  property,  to  her.  The  nieces  and  neph- 
ews of  Mrs.  Wilson  appeal  from  this  decree. 


[1,2]  The  quefltl<m  presented  is,  of  couiae,  aa 
to  the  Intention  of  the  testatrix  as  disclosed  by 
the  language  she  has  used  in  her  will,  taking 
Into  view  In  case  of  any  uncertainty  arising 
upon  the  face  of  the  will,  the  drcnmstances 
under  which  It  was  made,  exclusive  of  her 
oral  declarations.  The  paramount  rule  In  the 
construction  of  wills,  to  which  all  other  rules 
must  yield,  is  that  a  will  is  to  be  construed 
according  to  the  Intention  of  the  testator  as 
expressed  therein,  and  this  Intention  must 
be  given  effect  as  far  as  possible.  Civ.  Code, 
§1 1317  and  1318.  Statutory  rules  of  interpre- 
tation are  to  be  followed  la  so  far  as  they 
aid  in  determining  the  Intention  of  the  testa- 
tor, but  they  are  all  subject  to  the  fundament- 
al rule  that  the  intention  as  shown  by  the 
will  must  prevail.  Respondent's  dalm  Is 
based  on  the  use  of  the  words  "my  heirs,  as 
provided  by  the  laws  of  the  state  of  Califor- 
nia, the  same  as  if  I  had  died  Intestate,"  in 
designating  to  whom  this  real  property  shall 
go  in  the  event  of  the  death,  after  her  own 
death,  of  her  son  without  living  issue.  Our 
statutory  rules  of  Interpretation  of  vrllls  pro- 
vide that  "the  words  of  a  will  are  to  be  taken 
in  their  ordinary  and  grammatical  soise,  un- 
less a  clear  Intention  to  use  them  In  another 
sense  can  be  collected,  and  that  other  can  be 
ascertained"  (section  1324,  Civ.  Code),  and 
that  "technical  words  in  a  will  are  to  be  taken 
in  their  technical  sense,  unless  the  context 
clearly  Indicates  a  contrary  Intention,  or  un- 
less it  satisfactorily  appears  that  the  will 
was  drawn  solely  by  the  testator,  and  that 
he  was  unacquainted  with  such  technical 
sense."  Section  1327,  Civ.  Code.  The  word 
"heirs"  Is  a  technical  term,  and  in  Its  "tech- 
nical sense"  one's  "heirs"  means  the  persons 
who  would  be  entitled  to  succeed  at  bis  death 
to  his  estate  in  case  of  Intestacy,  by  virtue  of 
our  statutes  relative  to  succession.  See  EjS- 
tate  of  Watts,  179  Cal.  20,  22,  176  Pac.  415. 
In  this  sense  of  the  word  the  sole  "^elr"  of 
the  deceased  was  the  son,  Thaddeus  C.  Mc- 
Connell, for  at  the  time  of  the  making  of  the 
will  and  thenceforth  to  the  death  of  deceased 
he  was  entitled  under  our  succession  statute 
to  succeed  to  the  whole  of  her  estate  in  the 
event  of  her  death  without  a  win.  Subdivi- 
sion 1,  section  1386,  Civ.  Code.  It  is  upon 
this  fact  that  counsel  for  respondent  base 
their  claim.  It  Is  urged  that  no  one  can  come 
within  the  designation  "my  heirs"  other  than 
the  son,  with  the  result  that  the  will  should 
be  construed  substantially  as  giving  the  real 
property  absolutely  to  the  son  subject  only 
to  the  contingency  ol  bis  dying  with  issue 
surviving  him,  in  which  event  It  was  to  go 
on  Ills  death  to  such  Issue. 

In  support  of  their  ccmstructlon  of  the  will 
learned  counsel  for  respondent  have  cited  and 
discussed  very  many  decisions  of  courts  of 
last  resort  It  may  be  said  as  to  all  of  them 
that  none  disputes  the  paramount  rule  that 
the  ultimate  question  Is  the  Intention  of  the 
testator  as  expressed  in  the  will,  and  that 
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technical  rales  of  Interpretation  must  yldd  to 
an  Intention  clearly  expressed.  The  real 
question  discussed  In  all  of  them  is.  What  did 
the  testator  mean  In  view  of  the  language  he 
has  used  In  his  will,  In  the  light  afforded  by 
■certain  rules  of  Interpretation  which  must 
prevail  where  a  contrary  Intent  does  not 
clearly  appear  on  the  face  of  the  will?  Such 
Is  the  question  here  inrolved.    We  have  said: 

"Of  this  class  of  questions  it  may  be  said, 
with  more  truth,  perhaps,  than  of  any  other, 
tiiat  each  case  depends  upon  its  own  peculiar 
facts,  and  that  precedents  have  comparatiTely 
smaU  value.  Except  for  the  establfshment  of 
general  principles,  very  little  aid  can  be  pro- 
cured from  adjudged  cases  in  the  construction 
of  wflls."  Estate  of  Henderson,  161  OaL  3S3, 
357.  119  Pac.  496,  498. 

See,  also,  Rosenberg  v.  Frank,  68  Cal.  387; 
Le  Breton  v.  Cook,  107  Cal.  410,  416,  40  Pac. 
SB2. 

[3]  To  ODr  minds.  It  seems  perfectly  dear 
from  the  will,  in  the  light  of  those  drcnm- 
stances  whldi  we  are  entitled  to  consider, 
that  the  testatrix  could  not  have  Intended  her 
son  to  constitute  or  be  Included  within  the 
"my  heirs"  "among  whom"  the  real  property 
was  to  be  distributed  upon  the  death  of  the 
son  without  issue  surviving.  It  Is  true  that 
it  has  often  been  held  that  there  is  no  legal 
inconsistency  in  an  heir  who  is  made  a  life 
tenant  by  a  will  being  included  among  "the 
heirs"  to  whom  the  remainder  Is  given.  If 
there  was  nothing  in  the  will  here  involved  to 
show  that  others  than  the  son  were  Intended 
by  the  designation  "my  heirs"  it  might  well 
be  claimed  that  the  courts  must  accept  the 
term  in  Its  technical  meaning  as  Including 
only  those  who  at  the  moment  of  the  death  of 
the  testatrix,  constttuted  her  heirs  at  law,  viz. 
her  son.  See  Estate  of  Watts,  supra.  But  the 
very  language  upon  which  respondent  must 
rely,  viz.,  "Then  upon  his  [her  son's]  death,  all 
snch  real  property  shall  be  distributed  among 
my  heirs,  as  provided  by  the  laws  of  the 
state  of  California,  the  same  as  if  I  had  died 
intestate,"  is  opposed  to  the  theory  of  any 
gudi  intention.  It  is  self-evident  Chat  while 
the  son,  who  was  In  the  strict  technical  sense 
the  sole  heir  apparent  of  this  widow  of  60 
years  of  age,  was  an  heir,  he  could  not  be 
"heirs,"  nor  could  the  real  property  be  dis- 
tributed "among"  htm,  the  term  "distributed 
among"  necessarily  referring  "to  a  gift  to 
more  than  two"  heirs.  See  In  re  Hllde- 
brant's  Estate  (Fa.)  110  Atl.  760.  It  is  al- 
most impossible  to  conceive  that  the  testatrix, 
knowing,  as  she  must  be  held  to  have  known, 
that  her  son  was  her  sole  heir  at  law,  taking 
the  word  "heir"  in  the  technical  sense,  would 
have  used  this  language,  "distributed  among 
my  he^"  etc.,  to  indicate  a  gift  to  him. 

Espedally  Is  this  trae  in  view  of  the  fact 
that  wherever  before  or  after  these  words 
aihe  referred  to  her  son  in  the  will  she  desig- 
nated him  as  "my  son,  Thaddeus  McConnell," 
or  "my  said  son,"  or  "my  said  son,  Thaddeus 


McOHmell,"  indicating  that  in  every  case 
where  she  Intended' to  provide  for  or  refer  to 
him,  she  thus  described  him.  If  she  had 
Intended  him  or  his  heirs  or  devisees  to  take 
the  real  property  absolutely  in  the  event  that 
he  died  after  her  leaving  no  issue,  would  she 
not  necessarily  have  said,  In  view  of  the  way 
in  which  she  had  theretofore  referred  to  hhn, 
that  in  that  event  the  real  property  was  to 
be  distributed  to  "my  said  son"  or  to  "the 
heirs  or  devisees  of  my  said  son"  Instead  of 
"shall  be  distributed  among  nty  heirs,"  et&? 

Furthermore,  the  intention  to  Uniit  the 
Interest  of  the  son  in  the  real  property  to  a 
life  estate  appears  to  be  most  definitely  and 
dearly  expressed.  Not  only  did  the  testatrix 
say  that  she  gives  the  property  to  him  "to 
have  and  to  hold  the  same  for  and  diu-ing  the 
term  of  his  life;  and  at  his  death  the  same 
shall  go  to  and  be  the  property  of  his  then 
living  children,"  but  she  went  further  and 
said,  "it  being  my  Intention  to  devise  unto 
him  a  life  estate  In  the  whole  of  said  realty, 
with  remainder  over  at  his  death,  to  his  then 
living  children,"  following  this  with  the  pro- 
vision that  "if  he  leave  no  issue,  then  upon  his 
death,  all  sndi  real  property  shall  be  dis- 
tributed among  my  heirs,"  etc  It  seems  dear 
that  In  so  far  as  her  son  was  concerned,  the 
provisions  spedflcally  made  for  hhn  were  in- 
tended to  be  the  sole  provisions  In  his  behalf, 
and  that  by  the  term  "my  heln"  who  were  to 
take  In  default  of  issue  of  ber  son  surviving 
him  was  meant  her  next  of  kin  other  than 
her  son.  This  view  is  strengthened  by  the 
provision  made  in  the  next  paragraph  as  to 
those  who  shall  take  her  property  if  her  son 
should  die  before  her.  If  he  died  leaving 
issue,  the  property  was  to  go  to  such  issue, 
but  if  he  died  before  her  without  issue,  then 
she  gives  aU  her  property  "unto  my  heirs — the 
same  to  be  distributed  among  them  according 
to  the  Califomian  laws  of  succession  in  cases 
of  Intestacy,"  to  the  entire  exclusion  of  the 
wife  of  the  son,  or  any  heir,  devisee  or  legatee 
of  the  8<m. 

Particular  reliance  Is  placed  by  counsel  for 
respondent  on  the  words  following  "my 
heirs,"  viz.  "as  provided  by  the  laws  of  the 
state  of  California,  the  same  as  if  I  had  died 
intestate,"  but  we  do  not  see  thai)  they 
strengthen  their  claim  that  the  s<m  was  in- 
tended to  be  included  within  the  term  "my 
heirs."  Obviously  this  language  referred 
simply  to  the  manner  of  distribution  among 
the  persons  constituting  "my  heirs"  "among" 
whom  the  property  was  to  be  distributed. 
She  gives  the  property  to  "my  heirs"  to  be 
distributed  among  them  In  the  same  manner 
as  is  provided  by  law  in  cases  of  Intestacy. 
This  thought  was  dearly  In  mind  with  regard 
to  the  succeeding  paragraph,  the  paragraph 
dealing  with  the  property  in  the  event  that 
the  son  died  before  her,  and  Is  perhaps  better 
expressed  therein.  She  there  gave  the  proi>- 
erty  in  a  certain  contingency  "nnto  my 
heirs— the  same  to  be  distributed  among  them 
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aooardlng  to  the  Californlan  laws  of  succession 
in  cases  of  Intestacy."  In  each  the  idea  is 
tliat  the  property  Is  given  to  the  persons  de- 
nominated "my  beirs,"  to  be  apportioned 
among  them  in  the  manner  provided  by  the 
snccession  statnte  in  case  of  intestacy. 

As  we  have  practically  said,  it  is  clearly 
manifest  on  the  face  of  this  will,  when  con- 
sldered  as  an  entirety,  that  the  testatrix 
could  not  have  intended  her  son  or  any  person 
claiming  under  her  son  to  he  included  within 
the  "my  heirs,"  "among  whom"  in  a  certain 
contingency  the  real  property  was  to  be  dis- 
tributed. Considering  the  wlU  in  Its  entirety, 
the  scheme  of  the  testatrix  Is  perfectly  clear 
to  onr  minds.  If  her  son  died  before  her 
leaving  Issue,  she  desired  such  issue  to  have 
all  her  property,  and  if  he  died  before  her 
without  issue  surviving,  she  desired  her  own 
relatives  to  have  all  the  property,  to  the  utter 
exclusion  of  any  person  or  persons  taking 
solely  under  the  son.  If  he  survived  her  she 
desired  him  to  have  all  her  personal  property 
as  his  own,  and  a  life  estate  only  in  her 
realty,  with  remainder  to  any  of  his  children 
who  survived  him,  but  if,  surviving  her,  he 
died  without  issue  surviving  him,  she  desired 
the  real  property  to  go  to  her  next  of  kin, 
other  than  her  son. 

The  case  is  one  where  "the  context  clearly 
indicates"  (section  1327,  Civ.  Code)  that  the 
word  "heirs"  was  not  used  in  the  strict  tech- 
nical sense  as  designating  the  person  or  per- 
sons who  would  have  succeeded  under  our 
succession  statutes  to  the  estate  of  deceased 
had  she  died  intestate,  but  was  intended  to 
designate  only  those  who  would  have  been 
her  heirs  at  law  but  for  her  son,  either  at 
the  time  of  her  death  or  at  the  termination 
.of  the  life  estate,  by  the  death  of  the  son. 

Whether  in  view  of  the  language  of  the 
will  such  heirs  are  to  be  determined  as  of  the 
date  of  the  death  of  the  deceased  or  as  of  the 
date  of  the  death  of  the  life  tenant  is  a  mat- 
ter of  no  great  moment  to  the  respondait, 
who  was  not  entitled  to  any  of  the  real  prop- 
erty In  dispute  in  either  event,  bnt  we  think 
it  dear  that  the  intention  was  that  they 
should  be  determined  as  of  the  date  of  the 
termination  of  the  life  estate.  Apparently 
those  who  appeared  to  claim  the  realty  as 
against  the  respondent  In  the  lower  court 
would  have  been  entitled  to  the  great  bulk  of 
the  realty  In  either  event,  all  being  "heirs" 
of  the  deceased  but  for  the  son  and  his  issue, 
both  at  the  date  of  the  death  of  deceased, 
and  at  the  termination  of  the  life  estate.  If 
the  heirs  are  to  be  determined  as  of  the  date 
of  the  termination  of  the  life  estate,  as  we 
think  is  the  proper  construction  of  the  will, 
such  claimants  constitute  the  whole  of  the 
heirs  to  whom  such  realty  is  given,  and  they 
are  entitled  to  distribution  thereof. 

The  decree  of  distribution  and  the  order 
settling  the  accounts  are  reversed. 


We  concur:  OLNBT,  J.;  SHAW,  J.;  LAW- 
liOK,  J.;  SLOANE,  J.;  LENNON,  J. 

On  Rehearing. 

PEB  CURIAM.  The  peUUon  for  a  rehear- 
ing is  denied.  In  view,  however,  of  the  ap- 
plication for  modiflcation  of  the  opinion  filed 
herein  by  one  Thomas  McConnell,  claiming  to 
be  an  "heir"  of  decea.sed  within  the  meaning 
of  the  will,  and  in  order  that  he  and  others 
similarly  related  may  not  be  prejudiced  by 
anything  said  in  the  opinion,  the  last 
paragraph  of  the  opinion  is  hereby  amended 
to  read  as  follows: 

"If  the  heirs  are  to  be  determined  as  of  tbe 
date  of  the  termination  of  the  life  estate,  as 
we  think  is  the  proper  construction  of  tbe  will, 
in  so  far  as  the  record  before  us  shows  such 
claimants  constitute  tbe  whole  of  the  heirs  to 
whom  such  realty  is  given." 

ANGEIXOTTI,  C.  J.,  and  SHAW,  OLNSY. 
LAWLQR,  and  LBNNON,  JJ.,  ooncor. 

.(4S  Gal.  App.  493) 
BRADFORD  v.  TRAPP  et  al.    (Civ.  3306.) 

(District  Court  of  Appeal,  First  District,  Divi- 
'  sion  1,  California.     Oct.  6,  1920.     Hearfaic 
Denied  by  Supreme  Court  Dec.  4,  1920.) 

1.  Jadgmeat  4=>50l— Bladiog  on  other  conrt* 
when  within  JorUdlctlon. 

Judgment  of  a  court  having  Jarisdiction  ia 
binding  on  other  courts,  errors  being  correcta- 
ble only  from  within  by  motion  or  appeal. 

2.  Judgment  «=>7t9— Coaclnslva  ob  partiet  •■ 
matters  In  Issue  passed  oa. 

Judgment  of  a  conrt  having  jurisdiction  is, 
under  Code  Civ.  Proc.  {  1908,  coadnsive  on  tbe 
parties  on  all  issues  raised  in  the  pleadings  and 
passed  on;  so  the  parties  may  not  litigate  tbe 
same  matter  in  a  new  action. 

3.  Records  «sd  18(6, 7) —Service  ia  statnteiy 
mode  effeotive. 

Service  of  summons  in  ■  MeBnemey  Act 
suit  in  the  statutory  manner  is  aa  effective  fes 
personal  service. 

4.  Records  ^=>I8(  10)— Error  !■  decision  net 
a  mistake. 

Error  in  the  decision  of  the  issue  of  title, 
directly  before  the  court  In  a  MeBnemey  Act 
suit,  is  not,  in  the  legal  sense,  a  "mistake"  for 
which  the  Judgment  may  be  impeached. 

5.  Records  «=3|8(I0)— Not  set  aside  for  forg- 
ed deed  la  evidence,  equivalent  to  perjared 
testimony. 

The  forged  deed  in  evidence  on  whidi  plain- 
tiffs in  a  McEnemey  Act  suit  based  title  is  the 
equivalent  of  perjured  testimony  for  wfaidi  a 
judgment  cannot  be  set  aside. 

6.  Records  «=3 18  (10)— Grantor  In  forged  deed 
Is  a  party  bound  by  proceedings  to  estahlitli 
title. 

The  grantor  in  a  forged  deed,  which  wai  the 
basis  of  the  title  of  plaintiffs  in  a  McEnemey 


^ssFor  other  oasai  u*  lam*  toolo  and  KBT-NUMBBR  In  all  Kejr-Numtxrad  Dlsmti  NBd  ladaw 


Digitized  by 


Google 


€U.) 


BRADI*ORD.  ▼.  TBAPP 

(l»t  P.) 


585 


Act  rait  agaiaat  aH  ptraMW  daimlng  any  title  in 
the  property,  was  a  party,  as  thonch  expready 
aamed,  and  so  after  tlte  time  for  appeal  bonnd 
by  the  regular  Jndgment  for  plaintiffs;  there 
haTing  been  no  mistake  and  no  fraud  of  plain- 
tiffs for  which  the  judgment  can  be  impeached. 

Appeal  from  Superior  Court,  City  and 
County  of  Sau  FranciBco;  George  A.  Stnr- 
tevant.  Judge. 

Suit  by  Willlajoi  Bradford  against  John  O. 
Trapp  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed,  with  dl- 
tectlons. 

George  Clark  Sargent,  ToUn  ft  Tobln,  and 
Geo.  A.  Clongb,  all  of  San  Francisco,  for 
appellants. 

Charles  L.  Brown  and  Clarence  B.  Todd, 
iwtb  of  San  Francisco,  for  respondent. 

KINSELL,  Judge  pro  tern.  Defendants 
prosecute  this  appeal  from  a  judgment  in  a 
suit  in  equity  brought  to  vacate  a  judgment 
obtained  by  them  as  plaintiffs  in  a  suit 
brought  pursuant  to  the  McEnemey  Act 
(St.  [Ex.  Sess.]  1906,  p.  78)  against  all  persons. 

There  Is  no  material  dispute  as  to  the  facts 
of  the  case,  which  are  substantially  as  fol- 
lows: 

Defendants  purchased  certain  real  property 
on  March  4,  1915,  and  upon  paying  therefor 
received  a  deed  wherein  one  William  Brad- 
ford was  named  as  grantor,  whldi  deed  was 
Immediately  recorded.  They  entered  into 
possession  of  the  premises  and  proceeded  to 
erect  a  dwelling  thereon,  and  on  June  4, 1916, 
commenced  a 'suit  under  the  McEnemey  Act, 
which  resulted  in  a  judgment  establishing  the 
ftact  that  they  were  the  sole  owners  of  the 
premises,  which  judgment  was  entered  Sep- 
tember 26, 1916.  Tbe  proceedings  in  such  suit 
are  apparently  regular,  and  the  judgment  on 
the  face  of  the  record  appears  to  be  valid. 
The  respondent  was  not  in  name  made  a 
party  defendant  In  such,  suit  nor  was  he  per- 
sonally served  with  summons  therein. 

In  January,  1917,  after  the  McEnemey 
Judgment  had  become  final,  respondent  Brad- 
ford appeared,  claiming  that  the  deed  to 
appellants,  and  on  which  they  based  their 
title  and  daim  in  the  McEJneraey  suit,  was  a 
forgery.  His  motion  for  relief  In  the  McBner- 
ney  suit  having  been  denied,  the  present  suit 
was  instituted. 

In  this  suit  respondent  recovered  the  Judg- 
ment from  which  the  appeal  is  taken.  The  re- 
qtondent  sought  jndgment  on  several  counts, 
but  that  relied  upon,  and  upon  which  the 
Jndgment  of  tlie  lower  court  rests,  sets  forth 
that  the  judgment  in  the  McEnemey  suit  was 
granted  by  mistake  in  that  it  was  not  dis- 
closed to  the  court  that  said  deed  purport- 
ing to  have  been  executed  by  respondent  to 
the  appellants  was  a  forgery.  There  is  no 
element  of  fraud  involved,  since  it  appears 
affirmatively,  and  the  trial  court  found,  that 


the  appellants  did  not  know  their  deed  to  be 
a  toTgetj,  but  believed  it  to  be  Talid.  The 
trial  court  further  found,  however,  that  tlie 
deed  in  dispute  was  a  forgery. 

Appellants  contend  that  the  jndgmoit  in 
the  McEnemey  suit  is  final  and  conclusive 
upon  the  question  of  title  to  the  property. 
Stripped  of  its  side  issues  otmceming  the 
admissibility  of  evidence,  the  appeal  be- 
comes practically  a  test  of  the  strength  of  a 
McEnemey  title. 

It  is  our  opini(m  that  aroellants'  con- 
tention must  be  sustained. 

[1]  It  is  a  doctrine  of  law  too  long  estab- 
lished to  require  the  citation  of  authorities 
that  where  a  court  has  jurisdiction  it'has  a 
right  to  decide  every  question  arising  in  the 
cause,  and,  whether  Its  decision  be  correct  or 
otherwise,  its  judgment  until  reversed  is 
binding  on  every  other  court  Errors  which 
it  may  make  must  be  corrected  from  within 
by  motion  or  appeal. 

[2]  A  judgment  is  conclusive  upon  all  the 
Issues  raised  in  the  pleadings  and  passed 
upon  by  the  court,  and  the  iMirtles  are  pre- 
cluded from  litigating  the  same  matter  in  a 
new  action.    Code  Civ.  Proc.  seic.  1908. 

13]  The  proceedings  in  appellants'  McEn- 
emey suit  were  regular  and  the  statutory 
mode  and  requirements  for  service  of  sum- 
mons were  fully  complied  with.  Hence  the 
service  of  summons  by  such  mode  was  as 
effective  for  all  purposes  as  personal  service. 
Emery  v.  Hpp,  154  CaL  83,  97  Pac.  17,  19 
L.  R.  A.  (N.  S.)  883,  129  Am.  St.  Bep.  141. 
16  Ann.  Cas.  792. 

[4]  It  is  trae,  as  respondent  contends,  that 
a  judgment  may  be  impeached  for  mistake  as 
well  as  for  fraud,  but  error  by  the  court  in  the 
decision  of  an  issue  squarely  before  it  is  not, 
in  the  legal  sense  of  the  word,  a  mistake.  The 
court  in  the  McEnemey  suit  bad  jurisdiction 
to  try  and  determine  all  estates  in  the  prop- 
erty. Title  was  tbe  issue  directly  before  the 
court  Its  mistake,  if  any,  was  one  in  the 
very  matter  before  it ;  hence  it  was  intrinsic 
and  not  subject  to  coirectlon  after  the  time 
for  appeal  had  expired: 

[5]  The  forged  deed  In  evidence  was  the 
equivalent  of  perjured  testimony,  and  it  Is 
the  settled  law  of  this  state  that  a  judgment 
cannot  be  set  aside  because  It  is  predicated 
upon  perjured  testimony.  There  must  be  an 
end  to  Utigatlon.  Pico  v.  Cohn,  91  Cal.  129, 
25  Pac.  970,  27  Pac.  687,  18  L.  B.  A.  836,  25 
Am.  St  Bep.  169;  People  v.  Mooney,  178  Cal. 
525,  174  Pac.  325. 

[(]  Since  the  McEnemey  suit  brought  In 
as  defendants  all  persons  dalming  any  estate 
in  the  property  in  dispute,  respondent  was  in 
law  a  party  thereto  Just  as  though  he  had 
been  expressly  named  therein.  The  court  had 
jurisdiction  of  the  subject-matter  and  of  the 
parties,  and  the  decree  operated  upon  all  per- 
sons claiming  or  having  any  claim  to  any 
estate,  right  or  title  In  tbe  property  in  ques- 
tion. 
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Jndgment  Is  theTef<»e  reversed,  and  the 
trial  court  Is  Instrncted  to  enter  Judgm»it 
for  defendants. 

We  concur:  WASTB,  P.  J.;  RICHARDS,  J. 


(«  Cal.  App.  «7) 
MATHEWS  V.  MATHEWS.     (Cfv.  3408.) 

(District  Court  of  Appeal,  First  District,  Di- 
Tisfon  i.  Oallfomia.    Oct  6,  19*20.) 

1.  Divorce  <S==>243— Interlocutory  Judgment  for 
pennanent  alimony  enforceable  though  not 
carried  Into  final  decree. 

ProTislon  in  an  interlocntory  Judgment  of 
divorce  for  payment  of  certain  permanent  ali- 
mony, though  subject  to  modification,  need  not 
be  expressly  carried  into  the  final  decree  to  be 
enforceable  where  not  modified. 

2.  Divorce  «=>243— Award  of  permanent  ali- 
mony In  Interlocutory  Judgment  not  modified 
by  silence  of  final  decree. 

Silence  of  the  final  decree  of  divorce  as  to 
alimony  is  not  to  be  taken  as  a  modification  of 
the  provision  of  the  interlocutory  judgment  for 
payment  of  certain  permanent  alimony,  but  as 
an  acquiescence  in  the  correctness  of  the  judg- 
ment in  that  respect. 

3.  Divorce  «=>245( I )— Alimony  may  be  modi- 
fied. 

Under  Qv.  Code,  f  187,  the  court  at  all 
times  has  power  to  modify  its  orders  in  re- 

.  spect  to  alimony,  at  least  where  they  are 
based  on  evidence  heard  rather  than  on  the 

^parties'  agreement. 

4.  Appeal  and  error  4=3854(2)— Erroneous  or- 
der as  to  alimony  not  sustained  on  reason 
not  given. 

The  principle  that  an  order  sustaining  a  de- 
murrer or  a  motion  for  a  new  trial  may  be  up- 
held on  a  ground  of  the  demurrer  or  motion, 
though  an  erroneous  reason  is  assigned  by  the 
trial  court  for  its  action,  held  not  applicable  to 
erroneona  order  that  alimony  cannot  be  col- 
lected because  the  provision  of  the  interlocu- 
tory judgment  was  not  carried  into  the  final 
decree. 

Appeal  from  Superior  Court,  San  Mateo 
County;    George  H.  Buck,  Jndge. 

Action  by  Ada  B.  Mathews  against  Wil- 
liam H.  Mathews.  From  an  adverse  order, 
plaintiff  appeals.    Reversed. 

H.  W.  Olensor  and  Altken,  Olensor,  (jlewe 
&  Van  Dine,  all  of  San  Francisco,  for  appel- 
lant. 

Ross  &  Ross,  of  Redwood  City,  for  respond- 
ent 

KINSELL,  Jndge  pro  tern.  Appeal  from  a 
special  order  of  the  superior  court  of  San 
Mateo  county,  granted  on  motion  of  defend- 
ant tor  an  order  vacating  the  portion  of  an 


interlocntory  judgment  allowing  plaintiff  ali- 
mony. 

Plaintiff  Institnted  the  action  for  divorce 
on  grounds  of  extreme  cruelty.  Before  a 
trial  a  written  stipulation  was  entered  Into 
between  the  parties  which  provided,  among 
other  matters,  that  if  the  court  awarded  a 
decree  of  divorce  to  plaintift,  $30  per  month 
might  be  awarded  to  plaintiff  as  permanent 
alimony.  Thereafter  an  Interlocntory  judg- 
ment was  granted  to  plaintiff  which  provided 
that  defendant  pay  plaintiff  $80  per  mdnth' 
as  permanent  alimony.  This  Interlocutdry 
judgment  was  not  appealed  from  nor  modi- 
fled,  and,  the  necessary  time  having  elapsed, 
final  decree  of  divorce  was  entered,  which 
decree  was  silent  on  the  subject  of  main- 
tenance or  alimony. 

Shortly  after  six  months  from  the  entry 
of  such  final  decree  defendant  moved  to 
modify  the  interlocutory  judgment  by  vacat- 
ing the  portion  thereof  which  provides  for 
the  payment  of  alimony.  Such  motion  was 
made  upon  the  grounds  that  the  final  decree 
did  not  contain  any  direction  as  to  the  pay- 
ment of  alimony,  and  that  the  financial  cir- 
cumstances of  the  parties  had  so  changed  as 
to  make  the  requirement  as  to  payment  of 
alimony  unjust.  The  motion  was  suppv'rted 
by  the  afildavlt  of  defendant,  alleging 
changes  In  the  financial  situation  of  the 
parties,  as  well  as  other  matters  Immaterial 
to  our  consideration  of  the  case.  Plaintiff 
filed  a  counter  affidavit  setting  forth  the 
stipulation  above  referred  to,  and  joining 
issue  with  the  averments  of  defendant's  affi- 
davit as  to  the  financial  statns  -of  the  parties. 

The  motion'  Iiavlng  been  submitted,  the 
trial  court  made  the  following  order: 

"Payment  of  alimony  provided  in  the  inter- 
locutory decree  herein  was  not  carried  into  the 
final  decree,  and  hence  a]im<Hiy  herein  cannot 
now  be  collected." 

(1,  2]  It  Is  respondent's  contention,  ap- 
parently approved  by  the  trial  court,  that 
since  the  final  decree  made  no  reference  to 
the  subject  of  alimony,  he  is  entitled  to  re- 
lief from  the  payment  required  by  the  later- 
locutory  judgment 

With  this  contention  we  cannot  agree.  The 
failure  of  the  court  to  carry  into  its  final 
decree  the  provisions  for  alimony  provided 
In  the  interlocutory  judgment  does  not  In  or 
of  itself  entitle  the  husband  to  an  order 
relieving  him  from  the  requirements  of  the 
interlocutory  judgment  In  that  behalt  By 
section  137,  <3ivll  Code,  It  Is  provided  tSSt 
when  an  action  for  divorce  Is  pending  the 
court  may  require  the  husband  to  pay  as  ali- 
mony any  money  necessary  to  enable  the 
wife  to  support  herself  and  her  cUldren. 
Thus,  when  the  court  by  its  judgment  does 
require  the  husband  to  pay  alimony,  and  that 
judgment  Is  not  appealed  from  or  vacated,  It 
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stands  as  the  Jndldal  detersdnatloii  of  the 
right  of  the  wife  to  such  alimony,  snb3ect 
always  to  the  retention  by  the  court  of  Juris- 
diction to  modify  Its  Judgment  from  time  to 
time  in  that  respect 

That  the  court  may  modify  its  orders  with 
respect  to  alimony  there  can  be  no  question. 
It  Is  80  provided  In  avll  Code,  8  139,  and 
our  courts  have  so  held.  See  Howell  v. 
Howell,  104  Cal.  46,  37  Pac.  770,  43  Am.  St. 
Bep.  70 ;  Soule  v.  Soule,  4  Cal.  App.  97,  87 
Pac.  205. 

In  Bancroft  v.  Bancroft,  178  Cal.  367,  173 
Pac.  582,  our  Supreme  Court  said: 

"It  is  well  settled  that  an  interlocutory  de- 
cree of  divorce  is  only  subject  to  attack  in  the 
proceeding  in  which  it  is  entered  apon  appeal, 
or  by  proceedings  under  section  47?  of  the 
<!ode  of  Civil  Procedure,  within  six  months  aft- 
er the  entry  of  such  decree,  and  that,  after 
the  expiration  of  the  period  within  which  either 
of  these  forms  of  attack  may  be  made,  the 
trial  court  is  without  Jurisdiction  to  alter  or 
set  aside  its  interlocutory  decree." 

That  Is  a  correct  statement  of  the  law,  but 
Is  not  Intended  to,  nor  does  It,  mean  that 
provisions  In  such  interlocutory  decree  for 
payment  of  alimony  may  not  be  modified. 

In  the  Instant  case  the  i^gbt  to  alimony 
was  presented  and  litigated  In  the  action 
and  established  by  the  Interlocutory  Judg- 
ment The  trial  court  would  have  the  right 
to  modify  the  order  In  that  respect  In  and 
by  the  final  decree,  as  well  as  before  or  after 
entering  the  same,  but  It  did  not  do  so,  nor 
can  It  be  said  that  the  Judgment  was  modi- 
fled  by  the  final  decree  in  respect  to  alimony 
simply  because  such  decree  is  silent  on  that 
enbject  On  the  contrary,  silence  at  such 
time  must  be  construed  to  be  acquiescence 
In  the  correctness  of  the  previous  Judgment 
on  that  subject 

[3]  It  is  urged  by  appellant  that  the  ali- 
mony provisions  of  the  Interlocutory  Judg- 
ment cannot  be  modified  because  they  were 
fixed  by  agreement  of  the  parties.  We  can- 
not assume  in  this  case  that  such  provisions 
were  fixed  by  agreement  The  so-called 
agreement  is  simply  a  stipulation  as  to  what 
the  court  might  do  with  respect  to  permanent 
alimony  if  at  the  trial  of  the  cause  a  divorce 
were  awarded  plaintiS.  Since  at  such  trial 
evidence  was  taken,  and  the  decree  makes  no 
reference  to  the  stipulation  of  the  itartlea 
concerning  alimony,  we  must  assume.  In  the 
absence  of  further  showing,  that  the  award 
of  the  trial  court  was  based  upon  the  proote 
taken  on  the  trial,  rather  than  upon  agree- 
ment of  the  parties.  Under  such  drcum- 
Btances  the  court  at  all  times  has  power  to 
modify  Its  orders  In  respect  to  alimony. 
Sonle  ▼.  Soule,  supra.  No  showing  having 
been  made  that  the  requirements  of  the  in- 
teriocntory  Judgment  as  to  payment  of  ali- 
mony were  made  pnnniant  to  agreement  of 


the  imrtles.  It  Is  unnecessary  for  us  to  decide 
whether  the  court  would  lose  its  right  to 
modify  an  order  based  solely  upon  such 
agreement 

[4]  Bespondent  urges  that,  because  of  the 
fact  that  his  motion  sought  relief  on  the 
further  ground  that  the  financial  drdum- 
stances  of  the  parties  had  changed,  we  should 
uphold  the  ruling  of  the  lower  court.  We 
are  dted  to  numerous  authorities  holding 
that,  in  the  event  of  a  ruling  by  the  Bower 
court  on  a  demurrer  or  motion  for  new  triflT, 
the  respondent  Is  not  limited  to  the  reason 
assigned  by  the  trial  court  for  its  action,  but 
may  urge  all  the  grounds  spedfled  in  his 
demurrer  or  notice  of  motion.  Burke  v. 
Maguire,  154  Cal.  461,  98  Pac.  21;  Morgan 
T.  Boblnson,  157  Cal.  34S,  107  Pac.  695.  The 
soundness  of  these  decisions  cannot  be  ques- 
tioned, but  they  are  not  applicable  to  the 
present  case. 

This  appeal  Is  prosecuted  from  the  spedal 
order  of  the  trial  court  above  quoted.  The 
proceeding  was  Instituted  by  defendant's  mo- 
tion. The  court  did  not  grant  such  motion, 
but  made  an  order  which  shows  by  its  very 
terms  that  it  was  based  upon  the  proposition 
that  a  provision  for  the  payment  of  aUmony 
in  an  Interlocutory  Judgment  of  divorce  can- 
not be  enforced  unless  it  Is  carried  into  th« 
final  decree.    Such  Is  not  the  law. 

The  trial  court's  order  was  erroneously 
made,  and  Is  reversed. 


We    concur: 
ABDS.  J. 


WASTE,    P.     J.;     BIOH- 


(4»  Cal.  App.  406) 
KAT8CHIN8KI  v.  KELLER  et  al. 
(Civ.  3485.) 

(District  Court  of  Appeal,  First  District, 
Division  2,  California.    Sept  29,  1920.) 

1.  Trade-marks  and  trade-names  «=993(3)— 
Evideaoe  held  not  to  sustain  findings  de- 
fendants bad  never  dona  butiness  nnder 
name  oomplalnad  of. 

In  an  action  to  restrain  'defendants  from 
conducting  a  shoe  store  under  the  name  of 
"Philadelphia  Shoe  Store,"  evidence  Aeld  not 
to  support  the  trial  court's  findings  adverse  to 
plaintiS  that  the  defendants  had  never  at  any 
time  done  business,  and  were  not  doing  busi- 
ness, under  such  name,  and  that  plaintiS  had 
never  demanded  of  defendants  that  they  desist 
from  using  such  name. 

2.  Trade-marks  and  trade-names  ^=39— Geo- 
graphical name  used  fictitiously  to  Indloate 
ownership  may  be  good. 

When  a  geographical  name  is  not  used  in 
a  geographical  sense,  but  in  a  fictitious  sense 
merely  to  indicate  ownership  independent  of 
location,  as  the  name  "Philadelphia  Shoe 
Store"  nsed  by  plaintiff  doing  business  in  Cali- 
fornia and  seeking  to  enjoin  defendants  from 
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asing  the  same  name,  it  may  be  a  good  trade- 
mark or  trade-name. 

3.  Appeai  and  error  4=>l  122(2)— Clear  evi- 
dence does  not  warrant  appellate  court  In 
making  finding. 

Though  the  evidence  is  dear  and  undixputed 
on  a  given  point  of  fact,  the  appellate  court 
is  not  thereby  warranted  in  mailing  a  finding 
thereon,  which  duty  rests  solely  with  the  trial 
court. 

4.  Trial  <S=3397( I)— Admission  by  counsel  on 
point  of  fact  not  so  clear  as  to  relieve  court 
from  maldng  flndlng. 

In  an  action  to  enjoin  defendants  from  us- 
ing the  name  "Philadelphia  Shoe  Store,"  claim- 
ed admission  by  defendants'  connsel  during 
trial  that  they  were  doing  business  under  sncli 
name,  and  not  under  the  name  of  "Philadelphia 
Shoe  Store  of  Fresno,"  held  not  so  dear  and 
definite,  in  view  of  the  record,  as  to  relieve  the 
trial  court  of  making  a  finding  thereon. 

Ai^eal  from  Superior  Court,  Fresno  Coun- 
ty ;  George  E.  Cburcb,  Judge. 

Action  by  Bernard  Katschinski  against 
Jobn  J.  Keller  and  ottaera.  Front  judgment 
for  defendants,  pialnti£f  appeals.    Reversed. 

Norman  A.  Eisner,  of  San  Francisco,  for 
appellant 

E.  A.  Williams  and  C.  K.  Bonestell,  both  of 
Fresno,  for  respondents. 

NOURSE,  J.  Plaintiff  and  appellant,  do- 
ing business  under  the  name  and  style  of 
"Philadelphia  Shoe  Company,"  with  its  prin- 
cipal place  of  business  In  San  Francisco, 
commenced  this  action  to  restrain  defend- 
ants from  conducting  the  same  line  of  busi- 
ness in  the  city  of  Fresno  under  the  name  of 
"Philadelphia  Shoe  Store."  Two  causes  of 
action  were  included  in  the  complaint,  the 
first  based  upon  plaintlfTs  exclusive  state 
ownership  of  the  nanfe  by  virtue  of  his  con- 
tinuous use  thereof  since  1881  and  his  regis- 
tration of  the  trade-name  with  the  secretary 
of  state  pursuant  to  section  3197  of  the  Po- 
litical Code,  and  the  .second  based  on  the 
common-law  right  of  protection  against  un- 
fair trade  and  competition.  Judgment  was 
given  In  favo^  of  defendants,  from  which 
plaintiff  has  appealed  on  the  ground  that  the 
evidence  does  not  support  the  findings  made 
by  the  trial  court. 

The  allegations  of  the  first  cause  of  action 
found  to  be  true  by  the  court  are,  generally, 
that  in  1881  plaintiff  commenced  doing  busi- 
ness as  a  dealer  in  boots  and  shoes  in  the 
state  of  California,  with  his  principal  place 
of  business  in  the  dty  and  county  of  San 
Francisco,  under  the  name  of  "Philadelphia 
Shoe  Company,"  and  adopted  said  name  as  a 
trade-name  In  his  said  business;  that  ever 
since  said  date  he  has  conducted  and  is  now 
conducting  bis  said  business  under  said 
trade-name;  that  on  the  12th  day  of  July, 
1900,  and  before  the  filing  of  said  trade-name 


by  any  other  person,  plaintiff  filed  with  the 
secretary  of  state  his  claim  to  said  name  pur- 
suant to  section  3197  of  the  Political  Code; 
that  the  name  "Philadelphia"  as  adopted  and 
used  by  plaintiff  in  connection  with  said  busi- 
ness was  and  is  a  purely  arbitrary  and  fand- 
ful  designation  for  the  purpose  of  identify- 
ing and  dlstluguishlng  the  business  of  plain- 
tiff, and  has  not  been  used  for  the  purpose 
of  indicating  a  particular  locality  as  in  any 
way  connected  with  the  business  or  the  place 
where  the  business  is  carried  on. 

[1]  The  findings  of  the  trial  court  as  to  the 
first  cause  of  action  adverse  to  plaintiff  are 
that  the  defendants  have  never  at  any  time 
done  business,  nor  are  they  now  doing  busi- 
ness, in  the  name  and  style  of  "Philadelphia 
Shoe  Store,"  and  that  plaintiff  has  never  de- 
manded of  defendants  that  they  desist  from 
using  the  nanre  "Philadelphia  Shoe  Store." 
That  these  findings  are  not  supported  by  the 
evidence  is  too  plain  to  be  questioned,  and 
this  apparently  is  conceded  by  counsel  for 
respondents,  as  they  have  made  no  attempt  in 
their  brief  to  sustain  the  findings.  At  the 
trial  the  defendants  offered  no  evidence  on 
any  branch  of  the  casa  The  evidence  pro- 
duced by  plaintiff  showed  conclusively  that 
defendants  for  a  long  time  prior  to  the  time 
of  the  commencement  of  the  action  had  been- 
doing  business  in  the  city  of  Fresno  under 
the  name  of  "Philadelphia  Shoe  Store";  that 
their  checks  were  signed  in  that  maimer; 
that  their  stationery  contained  the  same  des- 
ignation, and  It  is  argued  that  their  certifi- 
cate of  copartnership  under  which  they  were 
doing  business  carried  the  name  "Philadel- 
phia Shoe  Store."  There  was  not  a  particle 
of  evidence  controverting  this  showing,  and, 
In  fact,  the  court  found  in  relation  to  the  sec- 
ond cause  of  action  "that  defendants  are  co- 
partners doing  business  in  the  city  of  Fresno, 
county  of  Fresno,  state  of  California,  under 
the  name  and  style  of  Philadelphia  Shoe 
Store."  As  to  the  finding  with  reference  to 
plaintlfTs  demand  of  defendants  that  they  de- 
sist from  using  the  name  "Philadelphia  Shoe 
Store,"  the  only  evidence  of  any  nature  upon 
this  branch  of  the  case  was  to  the  effect  that 
such  demand  bad  been  made.  Furthermore, 
demand  was  admitted  by  defendants'  failure 
to  deny  the  allegations  of  the  complaint  re- 
lating thereto. 

As  to  the  second  cause  of  action,  the  court 
found  that  the  defendants  were  copartners 
doing  business  in  the  city  of  Fresno  under  the 
name  and  style  of  "Philadelphia  Shoe  Store," 
and  followed  this  Immediately  with  a  finding 
that  they  were  not  dolQg  so.  The  evidence 
upon  which  this  latter  finding  Is  based  being 
the  same  as  that  hereinbefore  referred. to  In 
relation  to  the  first  cause  of  action,  tbe  error 
of  the  finding  is  apparent. 

Objection  Is  also  made  to  other  flndhigs  of 
the  trial  court  relating  to  the  second  cause  of 
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action,  but  it  wVH  serre  no  pnriKwe  to  discuss 
tbem  here.  Inasmuch  as  from  what  has  here- 
tofore been  said  It  Is  apparent  the  judgment 
must  be  reversed,  and  It  Is  imllkely  that  the 
same  errors  will  again  occur. 

[2]  Kespondents  rest  their  case  on  this  ap- 
peal upon  the  argunient  that  the  word  "Phil- 
adelphia," being  a  geographical  name,  is  one 
which  cannot  be  exclusively  appr<9rlated  by 
plaintiff.  The  argument  is  unsound.  The 
allegations  of  the  complaint,  the  evidence  of- 
fenkl  at  the  trial,  and  the  finding  of  the  trial 
court  all  show  that  the  word  "Philadelphia" 
was  used  by  both  parties  as  a  purely  arbi- 
trary and  fanciful  name  for  the  purpose  of 
distinguishing  and  Identifying  the  business, 
and  not  in  any  way  in  a  geographical  sense. 
When  a  geographical  name  is  not  used  in  a 
geographical  sense,  but  is  used  In  a  fictitious 
sense  merely  to  Indicate  ownership,  independ- 
ent of  location,  it  may  be  a  good  trade-marli 
or  trade-name.  Drake  Medicine  Co.  v.  Oless- 
ner,  68  Ohio  St  337,  67  N.  E.  722,  727;  San- 
ders  V.  Utt,  16  Mo.  App.  322,  326. 

[3,4]  Appellant  insists  that  this  court 
should  direct  Judgorent  in  his  favor  because 
the  evidence  upon  which  the  adverse  findings 
are  based  is  so  clear  and  undisputed  that  the 
findings  must  be  disregarded  as  nugatory. 
It  is  true  that  as  to  the  finding  of  failure  to 
make  demand  the  allegations  of  plalntUTs 
complaint  were  admitted  by  the  failure  of 
defendants  to  deny  them,  and. the  adverse 
finding  should  be  disregarded.  But  as  to  the 
use  of  the  name  "Philadelphia  Shoe  Store" 
the  admissions  in  the  pleadings  are  not  suf- 
ficient to  relieve  the  court  of  a  finding  upon 
that  issue.  The  evidence  is  clear  and  undis- 
puted, but  this  does  not  warrant  this  court 
In  mailing  a  finding  thereon.  That  duty  rests 
solely  with  the  trial  court  It  la  argued  that 
counsel  for  defendants  admitted  during  the 
course  of  the  trial  that  they  were  doing  busi- 
ness under  that  name,  and  a  portion  of  the 
record  is  quoted  in  appellant's  brief  to  sup- 
port that  argument  Reference  to  the  record 
dlsdoses  that  the  admission  made  by  counsel 
for  d^endants  did  not  go  to  the  extent  claim- 
ed by  appellant  During  the  course  of  the 
trial  plaintiff  offered  in  evidence  the  certifi- 
cate of  copartnership  of  defendants  as  indi- 
cating that  they  were  doing  business  under 
the  name  of  "Philadelphia  Shoe  Store."  The 
court  aslied  if  it  would  be  admitted,  and 
coimsel  fbr  defendants  answered  in  the  af- 
firmative. It  was  then  stated  by  plaintUTs 
counsel: 

"They  admit  now  that  they  are  doing  buaineBS 
now  under  the  name  of  Philadeipliia  Shoe 
Store." 

To  which  counsel  for  defendants  replied: 

"The  admission  is  in  the  record.  We  are  not 
making  any  admission  now.  Your  allegation  in 
the  complaint  is  not  denied." 


To  which  counsel  for  plaintiff  replied: 

"I  nnderstood  yon  did  deny  it.  Ton  allege 
in  your  answer  that  you  are  not  doing  business 
under  the  name  of  Philadelphia  Shoe  Store, 
but  under  the  name  of  Philadelphia  Shoe  Store 
of  Fresno.  I  am  offering  tliis  to  prove  that  you 
are  doing  business  without  any  appendage  to 
it,  but  just  Philadelphia  Shoe  Store.  If  you 
make  aa  admission  to  that  effect  I  don't  need 
to  make  proof;  if  it  is  not,  I  wUl  prove  it  1 
will  offer  the  certificate." 

To  which  defendants  made  no  objection  and 
stipulated  that  the  certificate  be  read.  It  is 
not  made  a  part  of  the  record,  and  It  is  now 
impossible  to  determine  its  contents.  Dpoo 
this  state  of  the  record  the  court  cannot  say 
that  the  admission  was  so  clear  and  definite 
as  to  relieve  the  court  of  making  any  finding 
thereon. 

For  the  reasons  given,  the  judgment  is  re- 
versed. 


We   concur: 
TAIN,  X 


liANODON,   P.   J.;    BRIT- 


CM  Cat.  App.  410) 

LANE  V.  PACIFIC  QAS  &  ELECTRIC  CO. 

(CIV.  3545.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Sept  29,  VXliX) 

1.  Qaa  «Es»i3(6)— Is  action  for  disoontlnulng 
sorvloo  a  rule  of  oemmissioa,  requiring  de. 
posit  of  amount  of  disputed  Mil,  was  admis- 
slhle. 

In  a  damage  action  against  a  gas  company 
for  discontinuing  service,  it  was  proper  to  in- 
troduce a  rnle  of  the  Railroad  Commission,  pre- 
venting such  companies  from  discontinuing 
service  for  nonpayment  of  disputed  bills  on 
deposit  of  the  amount  of  the  bill. 

2.  Gas  '«=3>I3(6)— Rnle  requiring  deposit  to 
prevent  oouipany  ontting  off  gas  bold  applloa- 
ble. 

A  rule  of  the  Railroad  Commission,  pre- 
venting companies  from  discontinuing  gas  serv- 
ice for  nonpayment  of  disputed  bills  for  meter- 
ed service,  where  consumer  deposited  amonnt 
with  Railroad  Commission,  applies  to  bill  for 
gas  which  a  defective  meter  had  failed  to  meas- 
ure, but  which  amonnt  had  been  determined  by 
test 

3.  Gas  «s»l3(6)— Rule  preventing  gas  oompa^ 
ales  cutting  off  service  for  nonpayment  of 
bills,  not  void. 

A  rule  of  the  Railroad  Commission,  pre- 
venting water,  gas,  and  light  companies  from 
discontinuing  service  because  of  nonpayment  of 
disputed  bflls,  where  consumer  piaced  the 
amonnt  in  dispute  with  the  commission  for  set- 
tlement, is  not  void  because  of  provisions  of 
PnbUc  UtiUties  Act,  8S  U.  78,  giving  patrons  of 
gas  GomjMmies  k  right  of  action  for  its  illegal 
acts. 
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4.  Appeal  and  error  18=3 1 064(4)— Reference  to 
order  of  Railroad  CommiMion  as  statute  In 
Instructions  held  not  prejudicial  error. 
In   an  action   against  a  gas   company  for 
shutting  off  service,  a  slip  of  the  tongue  on 
the  part  of  trial  judge,  by  which  be  referred  to 
a  rule  of  a  railroad  commission  relating  there- 
to  as   a   statute,   could  not   have    prejudiced 
plaintiff's  case  before  the  jary. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco ;  John  Hunt,  Judge. 

Action  by  Helen  V.  Lane  against  the  Pa- 
dflc  Gas  &  Electric  Company.  Verdict  and 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   AflSrmed. 

Relsner  &  Stoney,  of  San  Francisco,  for  ap- 
pellant. 

Tbos.  J.  Stranb,  Wm.  B.  Bosley,  and  Stan- 
ley Ifoore,  all  of  San  Francisco,  for  respond- 
rat 

BBASLT,  Judge  pro  tem.  This  Is  an  ac- 
tion for  damages  for  the  discontinuance  by 
defendant  of  the  serrioe  of  gas  to  plalntUf's 
premises.'  The  defendant  had  a  verdict  from 
a  Jury,  and  from  the  Judgment  entered  upon 
it  the  plaintiff  appeals. 

[1]  The  pertinent  facts  of  the  case  are 
few;  the  questions  of  law  arising  therefrom 
simple.  A  meter  was  installed  by  defendant 
on  plaintiff's  premises  on  January  18,  1918, 
for  measuring  the  gas  used  by  plaintiff. 
The  defendant  supplied  gas  to  plahitiff  meas- 
ured through  this  meter  until  February  24, 
1919.  During  this  period  defendant  presented 
bills  monthly  to  plaintiff  for  the  gas  con- 
sumed as  Indicated  by  this  meter,  and  these 
bills  were  paid  by  plaintiff.  About  December 
13,  1918,  defendant  discovered  that  the  meter 
did  not  register  correctly,  and  installed  on 
that  date  a  new  meter.  This  new  meter 
registered  more  gas  than  the  old  meter. 
Thereupon  the  defendant  estimated  a  quan- 
tity of  gas,  which  it  claimed  plaintiff  had 
used  in  excess  of  that  registered  by  the  for- 
mer meter  during  the  time  the  latter  was  in 
operation,  and  presented  a  bill  of  $26.80  for 
the  sama  Plaintiff  disputed  the  bill,  and 
refused  to  pay  it.  She  was  willing  to  pay 
for  all  gas  registered  by  the  meters,  new  and 
old,  but  not  for  this  estimated  quantity  above 
the  readings  of  the  meters.  Thereupon  de- 
fendant demanded  by  letter  that  the  plaintiff 
deposit  the  $26.30  thus  claimed  with  the  Rail- 
road Commission,  and  submit  the  controversy 
between  the  parties  to  that  body  for  decision. 
This  she  refused  to  do,  and  defendant  there- 
upon shut  off  her  gas.  She  then  brought  this 
action  to  recover  from  the  defendant  $25,- 
045.50  as  damages. 

In  course  of  the  trial  the  defendant  of- 
fered rule  6  of  the  Railroad,  Commission  in 
evidence,  and  It  was  admitted.  The  court 
also  gave  to  the  Jury  the  following  instruc- 


tion as  to  the  effiect  of  this  rule  upon  the 
rights  of  the  parties: 

"I  instruct  the  Jury  that  the  following  rule 
and  regulations  on  the  subject  of  the  disputed 
bills  has  been  established  for  the  guidance  of 
the  defendant  and  its  consumers  by  the  Railroad 
Commission  of  the  state  of  California:  'A  wa- 
ter, gas,  electric  or  telephone  utility  may  not 
discontinue  service  by  reason  of  nonpayment 
of  bills  for  metered  or  measured  service  there- 
tofore delivered,  in  cases  in  which  there  is  a 
dispute  as  to  the  amount  of  the  bill.  In  cage 
of  such  dispute  the  consumer  sliall  deposit  with 
the  RaUroad  Commission  the  amount  claimed 
by  the  utility  to  be  due,  whereupon  the  Rail- 
road Commission  will  investigate  the  facts  and 
communicate  its  findings  to  the  parties.  Kail- 
ure  of  the  consumer  to  malce  such  deposit 
within  fifteen  days  after  demand  by  the  utUity 
that  such  deposit  shall  be  made,  shall  warrant 
the  utility  in  discontinuing  the  service.'  And  i 
farther  instruct  you  that  the  defendant  and  its 
consumers  are  bound  and  eontroUed  by  tlie 
above  regulation  of  the  Railroad  Commission. 
If  you  believe  in  this  case  that  there  was  a 
dispute  between  the  plaintiff  and  the  defendant 
as  to  thef  correct  amount  of  the  bill  rendered 
by  the  defendant  for  gas  service  from  June  I, 
to  December  13,  1918,  claimed  to  have  been 
furnished  to  the  plaintiff,  and  that  thereafter 
the  defendant  notified  the  plaintiff  to  deposit 
with  the  Railroad  Commission  of  tiie  state  of 
California  the  amount  claimed  by  the  company 
to  be  due,  in  order  that  the  Railroad  Commis- 
sion might  investigate  the  facts  and  communi- 
cate its  findings  to  the  parties,  and  that  the  de- 
fendant notified  the  plaintiff  that  the  service 
would  be  discontinued  if  she  failed  to  deposit 
such  amount  with  the  Railroad  Commission  or 
pay  the  same  within  15  days  after  the  defend- 
ant's notice  so  to  do,  and  that  after  receivtaig 
said  notice  the  plaintiff  failed  for  said  period 
of  15  days  thereafter  to  either  deposit  the 
amount  of  the  disputed  bill  with  the  Kailroad 
Commission  or  to  pay  the  same,  or  any  part 
thereof,  then  and  under  such  drcumstances  the 
court  instructs  the  jury  that  the  defendant 
was  Justified  at  the  end  of  15  days  in  discon- 
tinuing the  service  without  further  notice." 

Upon  the  admission  of  the  rule  In  evidence 
and  the  above  Instruction  predicated  thereon 
the  plaintiff  bases  her  demand  for  a  re- 
versal of  the  Judgment 

Neither  the  admission  of  the  rule  in  evi- 
dence nor  the  instruction  was  erroneous.  Par- 
suing  the  course  laid  down  by  the  rules  of 
the  Railroad  Commission  in  the  matter  was 
a  complete  defense  to  this  action.  This  court 
so  held  in  Hartlgan  v.  Padflc  Gas  &  Electric 
Co.,  38  Cal.  App.  763,  177  Pac  484.  In  de- 
ddlng  that  case,  the  facts  of  which  were  in 
most  respects  similar  to  this,  this  court  said: 

"The  court  is  of  the  opinion  that  the  peti- 
tion for  the  writ  is  deficient  in  its  failure 
to  state  that  tlie  petitioner  had  complied  with 
the  rules  and  regulations  formulated  by  the 
Railroad  Commission  under  the  Public  Dtilities 
Act  of  this  state  (St.  1911,  Ex.  Sess.,  p.  18>: 
the  commission  being  given  statutory  contnd  ot 
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the  Babject-matter  involred  in  this  partienlar 
proceeding.  For  that  reason  tbe  demurrer  to 
the  petition  will  be  snstained." 

•  [2]  The  plaintiff  contmda,  however,  that 
mle  6  la  not  applicable  to  this  case  because, 
u  it  is  claimed,  it  covera  only  "metered"  and 
'Measured"  Berrlce,  and  that  the  gas  here 
charged  for  was  neither  metered  nor  meas- 
ured. The  terms  "metered"  and  "measured" 
are  used  in  the  mle  to  distinguish  service 
paid  for  by  quantity  from  that  paid  for  at  a 
flat  time  rate.  The  Ballroad  Commission  so 
decided  In  its  case  Na  683.  In  that  decision 
the  Railroad  Commission  divides  all  services 
rendered  by  public  utility  companies,  such  as 
gas  companies,  into  two  kinds  or  classes 
only,  to  wit:  (a)  Metered  service,  by  which  is 
meant  all  service  for  which  the  consumer  pays 
according  to  the  amount  of  the  commodity 
used  by  him;  and  (b)  unmetered  service,  by 
which  Is  meant  service  paid  for  at  a  flat  rate 
per  month,  regardless  of  the  quantity  of  the 
commodity  actually  consumed.  This  distinc- 
tion seems  to  us  reasonable,  and,  interpreted 
in  the  light  of  it  mle  6,  must  be  held  to  in> 
dnde  the  claim  Involved  In  this  case. 

[3]  Nor  can  we  agree  with  the  contention 
of  plaintiff  that  this  rule  Is  void  because  of 
tbe  provisions  of  sections  13  and  73  of  the 
Public  UtiUties  Act  Those  sections  give 
patrons  of  gas  companies  rights  of  action  for 
illegal  acts  committed  by  tbe  public  utility, 
but  in  making  this  rule  the  conunlsslon  acted 
within  its  authority  (Hartigan  ▼.  P.  O.  ft  B. 
Co.,  supra;  Pac.  TeL  &  Tel.  Co.  ▼.  Eshelman, 
lie  Cal.  640,  137  Pac.  1119,  BO  L.  R.  A  [N. 
S.]  652,  Ann.  Cas.  1915C,  822,  Const.,  art  12, 
{  23) ;  and,  if  the  facts  were  as  above  recited 
— ^which  is  not  disputed — the  defendant  cor- 
poration was  acting  strictly  within  its  rights 
when  it  shut  off  the  plaintiff's  gas,  after 
she  had  refused  to  comply  with  its  demand 
that  she  submit  her  controversy  to  the  com- 
mission.  This  much  may  be  fiirther  said  con- 
cerning this  mle:  It  was  formulated  for  the 
convenience  and  protection  mainly  of  con- 
sumers, to  prevent  the  purveyors  of  gas  or 
water  from  shutting  off  the  consumers'  sup- 
ply pending  the  decision  of  controversies  as 
to  their  bills.  The  consumer  can  under  the 
rule  deposit  the  amount  of  the  company's 
claim  with  tbe  commission,  and  litigate  the 
dispute  before  It  his  supply  being  In  the 
meantime  continued,  thus  escaping  the  hard- 
ship of  having  his  service  cut  off — an  act  of 
public  utility  concerns  which  frequently,  from 
a  practical  standpoint,  deprived  the  consumer 
of  bis  remedy  by  appeal  to  the  tedious  pro- 
ceases  of  the  regularly  constituted  courts  in 
matters  where  the  sums  involved  were  us- 
ually trivial. 

From  all  this  it  appears  that  the  admission 
of  the  rule  in  evidence  and  the  instractlon 
based  thereon  were  proper. 


[4]  Tbe  sUp  of  Uie  tongue  on  the  part  <ft 
Judge  Hnnt  (for  such  it  appears  to  hare 
been),  by  which  he  referred  to  this  rule  as  a 
statute  of  the  state,  could  not  have  preju- 
diced the  plaintiff's  case  before  the  Jury. 
Whether  statute  or  rule  it  was  binding  on 
them. 

The  judgment  is  affirmed. 

We  concur:  WASTER  P.  J.;  RICHARDS,  J. 


(49  Cal.  App.  436) 

LEARNED  v.  PENINSULA  RAPID  TRANS- 
IT CO.    (Chr.  3549.) 

(District  (3ourt  of  Appeals,  First  District  Divi- 
sion 1,  California.    Sept  80,  1920.) 

1.  Trial  «=3296(7)— lastraotlon  as  to  karden 
of  provlsg  aegllgeoce  of  asother  held  not  er- 
roneoNS. 

In  an  action  by  passenger  for  injuries,  an 
instruction  that  the  burden  of  proving  the  car- 
rier's affirmative  defense  that  the  Injuries  were 
caused  by  tbe  negligence  of  another  was  on 
carrier  was  not  erroneous  as  requiring  car- 
rier to  prove  such  negligence  by  a  preponder- 
ance of  the  evidence,  where  the  court  also  in- 
structed the  jury  that  throughout  plaintiff  must 
prove  his  case  by  preponderance  of  the  evi- 
dence, and  that  def^dant  was  not  liable  unless 
its  negligence  was  either  the  sole  or  contribut- 
ing cause  to  the  accident 

2.  Damages  «=>2I6(7)— Instruotlons  as  to  fu- 
ture suiraring  held  correct 

Instruction  authorizing  the  jury  to  consider 
the  pain  and  suffering  wliich  will  be  a  result  of 
the  injuries  sustained  by  her  restricts  recovery 
to  the  pain  and  suffering  certain  to  result  from 
the  injuries,  which  is  allowable  under  Civ.  Code, 
f  3283,  and  is  not  objectionable  as  permitting 
the  Jury  to  speculate  as  to  what  suffering  might 
thereafter  be  endured. 

3.  New  trial  «=3lOI  —  Testimony  of  unlooatad 
witness  not  newly  discovered. 

A  witness  whose  testimony  was  known  to 
defendant  before  tbe  trial,  but  whose  location 
was  unknown,  so  that  be  could  not  be  pro- 
duced at  the  trial,  is  not  newly  discovered  evi- 
dence on  wliich  a  motion  for  new  trial  can  be 
based;  defendant's  remedy  being  by  motion 
for  continuance  to  procure  the  attendance  of 
tbe  witness. 

4.  New  trial  <^9l04(2)— Not  granted  for  ou- 
mutative  testimony. 

Newly  discovered  evidence  as  to  a  fact  con- 
cerning which  a  number  of  witnesses  for  both 
sides  testified  is  cumulative,  and  does  not  re- 
quire the  granting  of  a  new  triaL 

5.  Appeal  and  error  «=3l004(3)— Verdlet  for 
$6,000  reduced  to  $2,000  held  not  to  bo  re- 
versed. 

In  a  suit  for  personal  Injuries,  where  the 
verdict  awarding  plaintiff  |6,000  was  reduced 
by  the  trial  court  to  $2,0(X),  and  there  was  evi- 
dence to  support  recovery  for  the  latter  sum. 
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the  appellata  eonrt  will  not  reverse'  the  judg- 
ment on  the  gronnd  that  It  ia  exceaaiTe. 

Appeal  from  Superior  Court,  City  and  Comi- 
ty of  San  Francisco ;  Daniel  0.  Deasy,  Judge. 

AcUon  by  Lillian  Learned  against  the  Pen- 
insula Rapid  Transit  Cbmpany.  Judgment 
for  plalntur,  aiid  defendant  appeals.  Af- 
firmed. 

A.  D.  Thomson,  of  Oakland,  and  Ray  Ben- 
jamin, of  San  Francisco,  for  appellant 

Relsner  &  Honey,  of  San  Francisco,  for 
respondent. 

RICHARDS,  J.  This  Is  an  appeal  from  a 
judgment  In  favor  of  plaintiff  In  an  action 
for  damages  for  Injuries  sustained  by  her  In 
a  collision  between  a  motorbns  of  the  defend- 
ant, upon  which  she  was  a  passenger,  and  a 
street  car  of  the  municipal  railroad  of  San 
Francisco.  The  jury  returned  a  verdict  in 
plaintiff's  favor  for  the  sum  of  $6,000,  for 
which  judgment  was  entered ;  but  the  court, 
upon  defendant's  motion  for  a  new  trial,  or- 
dered that,  unless  the  plaintiff  should  consent 
to  a  reduction  of  this  amount  to  $2,000,  a 
new  trial  would  be  granted.  The  plaintiff 
consented  to  this  reduction,  whereupon  the 
new  trial  was  denied. 

The  defendant  appeals  from  the  judgment 
as  thus  modified,  and  urges  four  points  upon 
appeal:  (1)  That  the  court's  Instruction  upon 
the  burden  of  proof  was  erroneous ;  (2)  that 
its  Instruction  concerning  future  suffering 
was  erroneous ;  (3)  that  the  motion  for  a  new 
trial  upon  the  ground  of  newly  discovered 
evidence  should  have  been  granted;  and  (4) 
that  the  damages  were  excessive. 

The  Instruction  upon  the  burden  of  proof 
of' which  the  defendant  complains  reeds  as 
fallows: 

"Contributory  negligence  on  the  part  of  a 
passeof^r  casiiot  be  presamed  from  the  mere 
feet  of  an  injnry,  but  must  be  proved.  On  the 
other  hand,  the  proof  of  an  injury  to  a  passen- 
ger on  the  bus  or  vehicle  of  a  common  carrier 
casts  upon  the  common  carrier  the  burden  of 
proving  that  the  injury  was  occasioned  by  in- 
evitable casualty  or  some  other  cause  which 
human  care  or  foresight  could  not  prerent,  or 
by  the  contributory  negligence  of  the  passenger. 
In  the  answer  filed  by  the  defendant  it  has 
claimed  that  the  injuries,  if  any,  snatained  by 
the  'plaintiff  on  the  10th  day  of  September, 
1917,  referred  to  in  plaintiff's  complaint  were 
sustained  through  the  negligence  of  the  opera- 
tives of  the  municipal  street  car.  I  charge  you 
that  this  defense  is  an  affirmative  defense,  and 
under  the  law  of  this  state  the  bnrden  of  prov- 
ing such  defense  is  upon  the  defendant;  and  I 
instmct  you  in  this  connection  that  if  yon  find 
from  the  evidence  that  the  operatives  of  the 
municipal  street  car  were  negligent,  and  that 
the  operatives  of  the  motor  bus  were  also  neg- 
ligent, then  your  verdict  must  be  in  favor  of 
the  plaintiff  and  against  the  defendant.  Pen- 
insula Rapid  Transit  Company."  | 


[t]  The  objection  wblA  tbe  defendant 
urges  to  this  instruction  is  that  the  jury  is 
therein  Instructed  that  the  defendant  was  re- 
quired to  prove  by  a  preponderance  of  evi- 
dence its  affirmative  defense  that  tbe  plain- 
tiff's Injnrles  were  sustained  through  the 
negligence  of  the  employes  of  the  municipal 
railroad.  The  Instruction  docs  not  so  declare, 
as  did  the  instruction  In  the  case  of  Valente 
V.  Sierra  R.  R.  Co.,  161  Gal.  684,  91  Pac.  481, 
upon  which  tbe  defendant  relies  to  support 
Its  contention  in  this  regard;  but,  on  the 
contrary,  the  Supreme  Conrt  in  that  case, 
while  disapproving  the  Instruction  therein 
given,  said; 

"Instructions  declaring  that  when  such  an  ac- 
ddent  is  shown  the  "burden  of  sjtowing*  want 
of  negligence  is  on  tbe  defendant  do  not  mean, 
according  to  the  decisions  of  this  state,  that  the 
defendant  is  compelled  to  show  want  of  negli- 
gence by  a  preponderance  of  evidence.  The 
term  'burden  of  showing'  or  'burden  of  proof,' 
used  in  that  connection,  signifies  simply  the 
burden  of  meeting  the  prima  fade  case  made  by 
the  plaintiff." 

In  that  case  also  the  Supreme  Court  sub- 
sbantially  approved  an  instruction  in  the 
form  of  the  one  above  quoted;  but  In  addi- 
tion to  this  the  trial  court  in  the  Instant  case 
gave  a  number  of  other  Instructions  at  the 
defendant's  request,  among  which  was  Oie 
following: 

"Throoghont  the  plaintiff  must  prove  his  case 
by  a  preponderance  of  evidence.  In  no  case  is 
the  defendant  xeqniied  to  offset  tbe  testimony 
or  presumption  favoring  the  plamtiff  by  a  pre- 
ponderance of  testimony.  Such  burden  is  at  all 
times  upon  the  plaintiff  and  the  plaintiff  alone." 

Tbe  conrt  also  Instructed  the  jury  at  the 
request  of  tbe  defendant  as  follows: 

"Even  though  the  defendant  In  this  case  was 
acting  in  a  negligent  manner,  nevertheless,  if 
that  negligence  was  not  either  the  sole  or  a 
contributing  cause  to  the  accident,  yon  should 
find  In  favor  of  the  defendant." 

We  thinlc  these  instructions,  tak«i  together, 
correctly  state  the  law  touching  the  subject 
in  respect  to  which  they  were  given, 

[2]  The  next  contention  of  the  appellant  is 
that  the  court's  Instruction  respecting  the 
plaintiff's  future  suffering  as  a  basis  for  dam- 
ages was  erroneous.  This  instruction  reads 
aa  follows: 

"If  you  believe  frqm  tbe  evidence  that  the 
plaintiff,  Lillian  Learned,  is  entitled  to  a  ver- 
dict against  the  defendant,  you  may  assess  the 
amount  of  damages  in  a  sum  not  to  exceed  tbe 
amount  prayed  for  In  the  complaint,  and  in  so 
doing  you  have  a  right  to  consider  the  character 
of  the  injuries,  if  any,  snstained  by  the  plain- 
tiff; the  pain  and  suffering,  if  any,  endured  and 
which  will  be  endured  as  a  result  of  said  in- 
juries sustained  by  her,  if  any;  the  effect  of 
such  injuries,  if  any,  upon  the  plaintiff;  the 
permanent  character  of  said  injuries,  if  any; 
what  before  the  injuries  complained  of  was  the 


Digitized  by 


Google 


CaL) 


QUIKK  y.  QCXNN 
(Ml  P.) 


693 


bralth  and  phTfdcal  eonditioii  «f  plaintiff,  her 
pbjsical  ability  to  maintain  berseU  as  compared 
with  her  condition  afterwards." 

The  appellant's  critidsm  of  this  Instruction 
Is  that  It  does  not  instruct  the  Jury. in  the 
language  of  section  3283  of  the  CItU  Code, 
which  provides  that  "damages  may  be  award- 
ed, in  Judicial  proceeding,  for  detriment  re- 
sulting after  the  commencement  thereof,  or 
certain  to  result  in  the  future,"  but  that  the 
instruction  given  leaves  the  Jury  to  conjec- 
ture or  speculation  as  to  what  suCFerlng  might 
thereafter  be  endured.  We  do  not  think  the 
Instruction  Is  subject  to  this  criticism.  The 
Jury  Is  plainly  Instructed  that  It  may  consider 
"the  pain  and  suffering,  If  any,  endured  and 
which  will  be  endured  as  a  result  of  said 
Injuries."  This  instruction,  we  think.  Is  In 
substantial  compliance  with  the  terms  of  the 
section  of  the  Civil  Code  above  quoted,  and 
that  the  Jury  were  confined  In  thel'r  admeas- 
urement of  damages  to  such  pain  and  sufFer- 
Ing  as  the  plalntlfT  would,  or,  in  other  words, 
would  be  certain  to,  endure  as  a  result  of 
her  injuries. 

[S]  The  appellant's  next  contention  is  that 
the  trial  court  should  have  granted  its  mo- 
tion for  a  new  trial  upon  the  ground  of  newly 
discovered  evidence.  The  gravamen  of  the 
appellant's  complaint  under  this  contention  is 
that  certain  witnesses  to  the  collision  who 
would  have  testified  In  support  of  its  defense 
that  the  accident  occurred  through  the  neg- 
ligence of  the  employees  of  the  municipal 
railroad  were  not  located  by  it  until  after 
the.  trial.  As  to  ooe  of  these,  the  witness 
Dias,  the  defendant  knew  what  he  would 
have  testified  to  before  the  trial,  and  hence 
bis  evidence  is  not  to  be  classed  under  the 
head  of  newly  discovered  evidence  for  the 
purposes  of  a  new  trial.  If  he  could  not  be 
found  by  the  exercise  of  due  diligence  prior 
to  said  trial,  that  would  have  been  a  ground 
for  a  continuance  for  which  the  defendant 
did  not  move ;'  but  it  cannot  be  made  the  ba- 
sis of  a  motion  for  a  new  trial  under  the  head 
of  newly  discovered  evidence. 

[4]  As  to  the  other  of  these  witnesses,  we 
are  not  satisfied  as  to  the  defendant's  showing 
of  due  diligence  in  seeking  out  these  witness- 
es prior  to  the  trial  already  bad;  but,  con- 
ceding that  such  showing  was  sufficient,  the 
testimony  of  said  witnesses  would  be  merely 
cumulative  upon  a  matter  of  fact  upon  which 
a  number  of  witnesses  for  both  sides  were 
sworn  and  testified.  A  new  trial  wiU  not  as 
a  rule  be  granted  upon  a  showing  of  the  de- 
layed discovery  of  evidence  of  this  character. 
The  case  of  Spear  v.  United  Railroads,  16 
Cal.  App.  637,  117  Pac.  966,  upon  which  ap- 
pellant relies  in  support  of  this  point,  does 
not  present,  in  our  opinion,  a  parallel  to  the 
Instant  case.  The  trial  court  was  not  in  er- 
ror in  refusing  to  grant  a  new  trial  on  this 
ground. 


[1]  Ibe  appdlant's  final  contention  la  that 
the  damages  were  excessive,  and  In  support 
of  it  certain  evidence  as  to  the  extent  of 
plaintiff's  injuries  is  quoted  in  its  brief.  The 
appellant  does  not,  however,  either  in  said 
brief  or  in  any  supplement  thereto,  give  us 
the  benefit  of  the  entire  evidence  upon  this 
subject,  but  from  that  portion  of  it  which  the 
respondent  supplies  we  are  satisfied  that  the 
appellant's  contention  in  this  regard  has  no 
merit.  The  trial  court,  upon  defendant's 
motion  for  a  new  trial  upon  this  particular 
ground  and  with  all  of  the  evidence  on  the 
subject  before  it,  reduced  the  verdict  from 
$6,000  to  $2,000,  and  in  so  doing  removed 
the  entire  basis  of  the  appellant's  claim  as 
to  the  excesslveness  of  the  original  award. 

No  other  errors  being  urged,  the  Judgment 
Is  affirmed. 


We   concur:    WASTE, 
Judge  pro  tem. 


QUINN  V.  QUINN. 


P.   X;     BEASLY, 


(49  Cal.  App.  to.) 
(CIv.  355 (.) 


(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Oct  1, 1020.) 

Divorce  «» 1 56— Wife's  appeal  from  order  r«- 
fnslng  to  vacate  interlocutory  decree  did  not 
stay  entry  of  final  decree. 
Plaintiff  wife's  appeal  from  order  refusing 
to  vacate  nnd  set  aside  Interlocutory  Judgment 
of  divorce  on  the  ground  its  entry  was  due  to 
inadvertence,    mistake,    and    excusable   neglect 
on  her  part,  not  being  an  appeal  from  the  inter- 
locutory judgment  itself,  it  did  not,  under  Civ. 
Code,  §  132,  stay  entry  of  final  decree  of  di- 
vorce in  favor  of  plaintiff  wife  on  motion  of 
defendant  husband. 

Appeal  from  Superior  Court,  Alameda 
County;    A.  P.  St.  Sure,  Judge. 

Action  fbr  divorce  by  Mary  Qnlnn  against 
J.  W.  (jtainn.  From  an  order  denying  motion 
to  set  aside  final  decree  entered  in  her  favor 
on  defendant's  motion,  plaintiff  appeals.  Af- 
firmed. 

Jesse  Robinson  and  Boblnson  &  Sizer,  all 
of  Oakland,  for  appellant. 

Ben  F.  Woolner,  of  Oakland,  for  respond- 
ent 

BEASLX,  Judge- pro  tem.  This  case  comes 
here  upon  an  appeal  from  an  order  denying 
a  motion  of  plaintiff  to  set  aside  a  final  de- 
cree of  divorce  entered  in  her  favor  upon 
motion  of  the  defendant. 

Plahitlff  began  this  action  for  divorce  from 
defendant.  The  property  rights  of  the  par- 
ties were  settled  out  of  court,  and  thereupon 
and  on  March  30, 1918,  the  plaintiff  amended 
her  complaint  by  climating  the  charge  of 
adultery  which  had  been  Incorporated  there- 
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In,  and  thereafter  and  In  due  time  and  upon 
the  report  of  a  commissioner  to  whom  the 
case  had  been  referred  for  the  taking  of 
testimony  an  interlocutory  Judgment  of  di- 
vorce was  entered  in  plaintUF's  favor.  A 
few  days  before  the  lapse  of  six  months  from 
the  date  of  tlie  entry  of  the  interlocutory 
Judgment  the  plaintiff  moved  to  set  it  aside 
upon  the  ground  that  Its  entry  was  due  to 
inadvertence,  mistake,  and  excusable  neg- 
lect upon  her  part  She  had  changed  her 
attorneys  before  the  notice  of  this  motion; 
and  in  support  thereof  she  offered  the  affl- 
davit  of  one  of  her  new  attorneys  excusing 
the  delay  in  malting  the  motion,  and  her  own 
affidavit,  in  which  she  stated  in  substance 
that  she  had  been  deceived  by  her  former 
attorney  as  to  the  effect  of  her  action  for  a 
divorce  and  of  the  interlocutory  Judgment 
therein;  and  that  she  had  intended  and  de- 
sired only  to  institute  a  proceeding  to  bring 
her  Itusband  to  time  in  the  settlement  of 
their  prc^erty  rights,  and  to  make  him  give 
up  his  vices,  including  bis  association  with 
another  woman,  and  to  secure  his  return  to 
his  home.  The  court  denied  her  motion  to 
vacate  the  interlocutory  Judgment,  and  from 
the  order  denying  the  same  the  plaintiff  ap- 
pealed. When  a  year  had  elapsed  from  the 
fTme  of  the  entry  of  the  interlocutory  Judg- 
ment, a  final  Judgment  of  divorce  In  favor 
of  plaintiff  was  entered  on  motion  of  the  de- 
fendant Thereupon  the  plaintiff  moved  to 
set  aside  this  final  Judgment  upon  the  ground 
that  the  court  had  no  power  to  make  or  en- 
ter it  while  lier  appeal  from  the  order  re- 
fusing to  vacate  the  interlocutory  Judgment 
was  pending.  Her  technical  statement  of  the 
grounds  of  her  motion  is  that  the  entry  of 
the  final  Judgment  was  the  result  of  mistake 
and  Inadvertence. 

The  appeal  rests  upon  the  claim  of  appel- 
lant that  the  first  appeal,  namely,  that  from 
the  order  refusing  to  vacate  the  interlocu- 
tory Judgment  stayed  the  entry  of  final  Judg- 
ment by  reason  of  the  provisions  of  section 
132  of  the  CivU  Code.  In  that  section  it  U 
provided  that,  if  an  appeal  be  taken  from 
an  interlocutory  Judgment  or  a  motion  for 
a  new  trial  Is  made,  final  Judgment  shall 
not  be  entered  until  such  motion  or  appeal 
has  been  finally  disposed  of.  But  the  appeal 
from  the  order  refusing  to  vacate  and  set 
aside  the  Interlocutory  Judgment  upon  the 
ground  that  its  entry  was  due  to  Inadver- 
tence, mistake,  or  excusable  neglect  is  not 
an  appeal  from  the  Interlocutory  Judgment 
itself.  By  the  terms  of  the  statute  the  en- 
try of  final  Judgment  must  be  postponed  only 
by  an  appeal  from  the  interlocutory  Judg- 
ment itself  or  a  motion  for  a  new  trial,  and 
we  have  no  power  to  add  provisions  to  the 
section. 

This  reasoning,  if  correct,  dlsiwses  of  the 
'Cases  cited  by  appellant,  none  of  which  is 


in  point  as  we  read  the  section  upon  which 
appellant  relies  for  a  reversaL 
The  order  appealed  flom  is  affirmed. 

We    concur:     WASTE,    P.    J.;     BICH- 
ARDS,  J. 


(49  Gal.  App.  443) 
AZEVEDO  V.  DAVIDSON  at  al.    (Civ.  3552.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Oct  4,  1820.) 

1.  Appeal  and  arror  ®=>I008(I)— Flading  •■ 
oral  evidence  not  disturbed. 

Fact  finding  of  tbe  lower  court  on  oral  evi- 
dence will  not  be  disturbed. 

2.  Contracts  «=>26— To  ooastltute  contract  by 
correepondenoe,  there  must  be  a  proposal 
squarely  assented  to. 

To  constitute  a  contract  by  correspondence, 
there  must  be  a  proposal  sQuarely  assented  to, 
and,  where  tbe  correspondence  indicates  that 
the  DegotiatioDs  are  not  to  be  considered  dosed 
until  Inrestigation  sbould  be  made  or  other 
acts  performed,  no  contract  results. 

3.  Frauds,  statute  of  «s>ll8(3)— Correspoad- 
ence  not  sufficient  to  show  oompleted  ooa- 
tract,  taking  It  without  the  statute. 

In  an  action  for  specific  performance  of  an 
alleged  agreement  by  trustees  to  lease  land  for 
a  five-year  term,  correspondence  indicating  that 
the  negotiations  were  not  to  be  considered  clos- 
ed until  the  tenant  t6  whom  the  land  was 
proposed  to  be  sablet  was  investigated  iteld 
insufficient  to  establish  a  completed  contract 
taking  the  transaction  without  the  statute  of 
frauds. 

Appeal  from  Superior  Court  Marin  Coun- 
ty ;  Edgar  T.  Zook,  Judge. 

Action  by  J.  S.  Axevedo  against  Frank 
Davidson  and  Gavin  McNab.  From  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

O.  P.  Hall,  of  Petaluma    (B.  3.  Dole,  of 

Petaluma,  of  counsel),  for  appellant 

Morrison,  Dunne  &  Brobeck,  of  San  Fran- 
dsco  (Herbert  W.  Clark,  of  San  FrancUco, 
of  counsel),  for  respondents. 

WASTE,  P.  J.  Plaintiff  broug^it  Oils  ac- 
tion in  specific  performance  to  compd  the 
defendants,  as  trustees,  to  execute  to  him  a 
lease,  according  to  the  terms  of  an  alleged 
verbal  contract  claimed  to  be  evidenced  by 
a  memorandum  in  writing.  Judgment  was 
entered  for  tbe  defmdants,  and  plaintiff  ap> 
peals. 

Plaintiff,  as  tenant,  was  in  possession  of 
the  premises,  the  John  Davidson  ranch   in 
Marin  county,  under  a  lease  which  was  to 
expire  on  the  Ist  day  of  October,  1919.    The- 
trustees,  Frank  Davidson  and  Oavin  McNa^o, 
defendants  and  respondents  herein,  are  truLf 
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tees  of  the  estate  of  John  Davidson,  de- 
ceased; one  of  the  properties  of  the  estate 
being  the  ranch  here  Involved.  Desiring  to 
renew  his  lease  of  the  premises,  plaintiff 
had  a  conversation  with  Alice  Davidson,  one 
of  the  cestui  que  trusts,  who  agreed  to  such 
renewal  for  a  period  of  five  ye&rs,  at  the 
annual  rental  of  $1,S00.  She  stated  to  plain- 
tiff that  the  defendants  would  agree  to  a 
renewal  on  such  terms.  Thereafter  the  re- 
spondent, Frank  Davidson,  executed  a  lease 
of  the  ranch,  running  to  plaintiff  for  a  period 
of  five  years,  but  this  document  was  never 
signed  or  executed  by  the  cotrustee,  McNab. 
The  trial  court  found  that  McNab  never  prom- 
ised to  execute  a  new  lease  to  plaintiff.  Inas- 
much as  all  the  other  facts  were  found  for 
plaintiff  and  appellant,  the  correctness  of  this 
finding  presents  the  question  to  be  considered 
on  this  appeal. 

[1  ]  The  contention  of  the  appellant  is  that 
the  undisputed  evidence  shows  that  McNab 
upon  two  separate  occasions  did  promise  a 
new  lease  to  the  appellant,  and  that  this  en- 
gagement is  evidenced  in  writing  by  letters 
written  by  McNab  to  his  cotrustee,  David- 
son, to  the  officers  of  the  Petaluma  National 
Bank,  and  to  the  Petaluma  Swiss-American 
Bank.  The  evidence  on  the  question  of  the 
alleged  promise  to  execute  the  lease  is  sub- 
stantially conflicting.  Plaintiff  and  his  neph- 
ew, Manuel  Ennis,  testified  as  to  what  took 
place  upon  the  occasion  of  two  visits  to  Mr. 
McNab's  office.  Mr.  McNab  also  testified  as 
to  what  occurred  upon  those  visits.  The  tes- 
timony of  the  latter  puts  In  issue  the  state- 
ments  of  the  other  witnesses.  On  the  oral 
testimony,  therefore,  this  court,  following  the 
well-established  rule,  will  not  disturb  the 
finding.  Levi  v.  Ghesley,  178  Cal.  145,  172 
Pac.  807. 

[2,  3]  Appellant  contends  in  the  next  place 
that  support  of  his  averment  that  defendant 
McNab  promised  to  execute  the  lease  is  found 
in  the  correspondence  referred  to,  wliicfa  was 
saffident  to  remove  the  transaction  from  the 
bar  of  the  statute  of  frauds.  The  matter  of 
a  new  lease  was  first  discussed  at  Mr.  Mc- 
Nab's office  In  May,  at  which  time  it  was 
agreed  that  plaintiff  should  have  his  attorney 
prepare  a  form  of  lease,  covering  his  renewal 
proposition,  to  be  submitted  to  the  trustees. 
On  June  10,  at  the  request  of  the  plaintiff, 
Mr.  Reghettl,  cashier  of  the  Petaluma  Swiss- 
American  Bank,  wrote  Mr.  McNab  as  follows: 

"We  have  been  requested  by  Mr,  J.  S.  Aze- 
vedo  to  write  and  ascertain  from  you  If  you  are 
willing  to  renew  his  lease,  which  will  expire 
soon.  Be  states  that  he  had  an  understanding 
with  Miss  Davidson  whereby  the  rent  would  be 
increased  to  $1,800  per  year  beginning  October 
1,  1919.  Kindly  advise  if  this  will  be  satisfac- 
tory to  yon." 

To  this  letter  Mr.  McNab  repUed: 

"Replying  to  your  letter  of  June  10,  1919: 
Some  time  ago  I  wrote  to  Miss  Davidson  that  I 


was  entirely  agreeable  to  the  new  lease  of  Mr. 
J.  S.  Azevedo.  I  suggested  that  she  ask  the 
opinion  of  Mr.  Frank  R.  Davidson,  cotrustee 
with  me,  who  is  at  Sebastopol.  I  have  not 
beard  since.  I  suggest  that  Mr.  Azevedo  inquire 
of  Miss  Davidson  what  she  has  done  in  the 
matter,  or  write  to  Mr.  Frank  R.  Davidscm  at 
Sebastopol." 

In  July  plaintiff  and  his  nephew  again 
visited  Mr.  McNab's  office  and  bad  a  con- 
versation about  the  matter.  Plaintiff  pre- 
sented a  lease  drawn  by  his  attorney,  which 
McNab  did  not  sign.  He  referred  plaintiff 
to  his  cotrustee,  Davidson,  with  the  follow- 
ing letter: 

"My  dear  Frank:  Mr.  J.  0.  Azevedo,  tenant 
of  the  ranch  of  your  father's  estate,  wishes  a 
new  lease,  which  permits  him  to  assign  to  any 
person  acceptable  to  your  father's  trustees,  the 
purpose  of  which  is  that  Mr,  Asevedo  has  al- 
ready sold  his  cattle  and  personal  property.  I 
explained  to  him  that  I  had  no  knowledge  of  the 
people  to  whom  be  is  selling,  whether  they 
would  be  good  tenants  and  entirely  responsible 
or  otherwise.  This  is  a  matter  to  be  passed 
upon  by  yon,  who  are  familiar  with  the  stand- 
ing of  the  people  of  the  county.  While  this 
does  not  enter  directly  into  the  lease  itself  in 
the  present  form,  as  it  is  his  pnrpose  to  sell 
to  these  people.  It  should  be  considered  at  this 
time  so  that  the  two  transactions  may  go 
through  together.  If  you  approve  of  the  lease 
and  the  transaction,  please  sign  the  lease  and 
write  me  a  letter." 

Davidson  signed  the  lease,  but  instead  of 
himself  passing  upon  the  standing  and  re- 
sponsibility of  Azevedo's  prospective  assignee, 
KuUberg,  referred  him  to  the  president  of 
the  Petaluma  National  Bank,  Mr.  Gwlnn,  who 
reported  to  Mr.  McNab  that  he  would  "make 
a  satisfactory  tenant." 

In  the  meantime  negotiations  looking  to  the 
sale  of  the  ranch  by  the  trustees  were  imder 
way,  and  were  subsequently  consummated. 
The  lease  was  never  signed  by  McNab  or  by 
the  plaintiff.  The  appellant  contends  that 
these  letters,  taken  in  connection  with  the 
lease  which  was  prepared  by  plaintiff's  attor- 
ney, and  referred  to  Davidson  by  McNab, 
prove  an  agreement  on  the  part  of  McNab  to 
execute  the  lease,  which  can  be  specifically  en- 
forced. The  court  below  was  correct  in  de- 
ciding to  the  contrary.  To  constitute  a  bind- 
ing contract  by  corresiMndence,  there  must  be 
a  proposal  squarely  assented  to.  Wrlsten  v. 
Bowles,  82  Cal.  84,  87,  22  Pac.  1186.  In  this 
case  the  correspondence  indicates  that  the 
negotiations  were  not  to  be  considered  closed 
until  certain  investigations  should  be  made 
to  the  satisfaction  of  the  trustees.  Conse- 
quently a  concluded  and  accepted  contract 
has  not  been  shown.  Pacific  Rolling  Mill 
Co.  V.  Railway  Co.,  90  Cal.  627,  632,  634, 
27  Pac.  525;  Brown  v.  San  Francisco  Savings 
Union,  134  Cal.  448,  66  Paa  692. 

The  Judgment  is  affirmed. 

We  concur:  BE3ASLT,  Judge  pro  tem.; 
RICHARDS,  J. 
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MURRAY  V.  UNITED  RAILROADS  OF  SAN 
FRANCISCO.    (Civ.   3505.) 

(District  CJonrt  of  Appeal,  First  District,  Divi- 
■ion  1,  California.  OcL  S.  1920.  Hearing 
Denied  by  Supreme  C!oart  Dec.  2,  1920.) 

1.  Carrier*  «=>3I4(5)— Compialnt  of  passen- 
ger sufficient  to  state  cause  of  action. 

A  complaint,  alleging  that  plaintiff  was  a 
passenger  on  defendant's  cor,  tliat  after  it  had 
stopped  to  allow  passengers  to  alight  plain- 
tiff rose  from  her  seat  for  the  purpose  of  want- 
ing to  the  end  of  the  car  and  alighting,  and 
that  after  she  had  arisen,  defendant  negligent- 
ly, carelessly, .  and  suddenly  started  the  car, 
causing  plaintiff  to  lose  her  balance,  etc.,  is 
sufBcient  to  state  a  cause  of  action. 

2.  Carriers  iS=>320  (26)— Negligence  In  starting 
car  after  stopping  for  passengers  to  alight 
held  for  Jury. 

In  an  action  by  a  passenger  who  lost  her 
balance  when  a  car  started,  where  there  was 
evidence  as  to  the  suddenness  and  jerkiness  ot 
the  start,  the  qnestion  whether  the  carrier  was 
negligent  in  so  starting  the  car  was  for  the 
jury,  and  a  directed  -yerdict  was  properly  re- 
fused, despite  carrier's  contention  that  the 
testimony  as  to  the  sudden  start  was  a  mere 
conclusion.   . 

3.  Trial  «=:>  194 (1 8)— Instructions  In  passen- 
ger's aetiOB  for  Injuries  heid  not  a  charge 
on  the  facts. 

In  a  passenger's  action,  instructions  that 
in  order  to  maice  out  a  prima  facie  case  it 
was  sufficient  for  plaintiff  to  show  she  was  a 
passenger,  and  that  the  injuries  were  sustain- 
ed by  reason  qf  her  tieing  thrown  to  the  Uoor 
of  the  car  by  the  sudden  starting  thereof  after 
it  had  stopped  to  allow  plaintiff  to  alight 
therefrom,  that  contributory  negligence  cannot 
be  presumed,  and  that  proof  of  injury  to  a  pas- 
senger casts  on  a  common  carrier  the  burden 
of  proving  that  it  was  occasioned  by  unavoid- 
able casualty,  etc.,  were  not  objectionable  as 
an  attempt  on  the  part  of  the  trial  court  to 
charge  the  jury  with'  respect  to  matters  ot 
fact  in  violation  of  Const,  art.  6,  |  U. 

4.  Carriers  «=s>3l6(3)— Doctrine  of  rss  Ipsa 
loquitur  applicabis  where  passenger  Is  Injur- 
ed as  rwuit  of  sadden  start 

Where  a  passenger  is  injured  while  in  a 
carriei's  vehicle,  though  the  injury  is  the  re- 
sult of  a  sudden  start  of  car,  the  doctrine  of 
res  ipsa  loquitur  is  applicable,  and  the  carrier 
has  the  burden  of  showing  that  the  injury  was 
the  result  of  some  unavoidable  casualty,  etc. 

5.  Trial  «=3260( I)— Refusal  of  instnietions 
coversd  by  those  given  not  error. 

The  refusal  of  requested  instructions  cov- 
ered by  those  given  is  not  error. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandsco ;  Beniard  J.  Flood, 
Judge. 

Action  by  Edith  M.  Murray  against  the 
United  Railroads  of  San  Francisco.     From 


Judgment  for  plalstilT,  defendant  appeals. 
Affirmed. 

Wm.  M.  Abbott,  Wm.  M.  Cannon,  and  King- 
sley  Cannon,  all  of  San  Francisco,  for  ap- 
pellant 

Sullivan  A  Sullivan  and  Tbeo.  J.  Bocbe,  Of 
San  EYancibco,  for  respondent 

RICHARDS,  J.  Tills  is  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  in  an  ac- 
tion for  damages  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  while  a 
passenger  on  one  of  the  defendant's  cars. 

[1]  The  first  contention  of  the  appellant  Is 
that  the  trial  court  erred  in  overruling  the 
defendant's  general  demurrer  to  the  plaln- 
tUTs  amended  complaint.  The  avermoits  of 
said  complaint  are,  in  substance,  that  on  the 
4th  day  of  March,  191S,  said  plaintiff  wus  a 
passeuger  uiion  one  of  the  defendant's  cars 
being  run  and  operated  by  it  in  an  easterly 
direction  from  Sansome  street  to  the  £mbar- 
cadero  in  San  Francisco;  that  when  said 
car  reached  .the  Embarcadero  It  was  run  or 
operated  around  the  curve  or  loop  in  defend- 
ant's tracks  at  that  point,  and  'while  on  said 
curve  or  loop  was  stopped  by  said  defmdant 
for  the  purpose  of  enabling  passengers  to 
alight  therefrom;  that  after  said  car  had 
been  stopped  by  said  defendant  for  said  pui> 
pose  the  plaintiff  arose  from  ber  seat  within 
said  car  for  the  purpose  of  walking  to  the 
end  thereof  and  alighting  therefrom,  and  that 
after  she  had  thus  arisen  and  was  about  to 
wallc  toward  the  end  of  said  car  in  order  to 
alight  therefrom  the  defendant  "negligently 
and  carelessly,  and  without  allowing  said 
plaintiff  sufficient  time  to  walk  toward  the 
end  of  said  car  to  alight  therefrom,  suddenly 
started  said  car,  and  then  and  tbere  and  by 
reason  thereof  caused  said  plaintiff  to  lose 
her  balance  and  fall  with  great  force  and  vl- 
olMiCe  upon  the  floor  of  said  car,"  from  wblcb 
she  received  the  injuries  complained  of.  We 
are  of  i^e  opinion  that  these  averments  suffi- 
ciently state  a  cause  of  action,  and  hence 
that  there  is  no  merit  In  the  appellant's  flrat 
contention,  and  that  its  danurrer  upon  tbat 
ground  was  properly  overruled. 

[2]  The  appellant's  next  contention  is  that 
the  trial  court  erred  in  refusing  to  grant 
defendant's  request  for  an  instruction  direct- 
ing a  verdict  in  favor  of  the  defendant  be- 
cause of  the  Insufficiency  of  the  evidence  to 
establish  negligence.  The  appellant's  argu- 
ment in  support  of  this  contention,  after 
quoting  extracts  from  the  testimony  of  the 
plaintiff  and  of  ber  main  witness  as  to  the 
facts  respecting  the  stopping  and  sudden 
starting  of  the  defendant's  car,  proceeds  to 
claim  that  the  evidence  thus  given  consisted 
merely  in  conclusions  of  these  two  witness^ 
in  regard  to  the  starting  of  the  defendant's 
car  and  as  to  tbe  series  of  jerks  acoon^umy- 
ing  and  immediately  following  the  starting 
of  the  car  by  which  tbe  plaintiff  was  canned 
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to  lose  her  balance  and  to  fall  upon  the  floor 
of  the  car.  We  do  not  so  read  this  evidence, 
but,  on  the  contrary,  think  it  relates  quite 
vlrtdly  and  clrcunastantially  the  action  of 
said  car  by  the  suddenness  and  Jerklness  and 
jolting  of  whldi  the  plaintiff  was  caused  to 
tall.  Whether  this  method  of  starting  a  car 
after  It  had  been  stopped  for  the  purpose  of 
enabling  passengers  to  alight,  and  while  pas- 
sengers were  in  the  act  of  alighting,  was  or 
was  not  negligence  on  the  part  of  the  defend- 
ant was  clearly  a  question  for  the  Jury.  None 
of  the  cases  cited  by  appellant  in  support  of 
this  contention  are  predicated  upon  facts  as 
Tlvldly  and  drcumstantially  related  as  are 
the  facts  In  the  Instant  case.  The  trial  court, 
therefore,  properly  denied  the  defendant's 
motion  for  a  directed  verdict  Kenfro  t. 
Fresno  City  Ry.  Co.,  2  Cal.  App.  317,  84  Pac 
867;  Babcock  v.  Los  Angeles  Traction  Co., 
128  Cal.  174,  60  Pnc.  780. 

[3, 4]  The  next  contention  of  the  appellant 
Is  that  tlie  trial  court  erred  in  instructing 
the  jury  that  proof  of  an  injury  to  a  passeng- 
er caused  by  the  operation  of  defendant's  car 
cast  upon  the  defendant  the  burden  of  prov- 
ing that  the  injury  was  occasioned  by  inevi- 
table casualty  or  contributory  negligence. 
The  Instructions  of  which  the  appellant  com- 
plains are  the  following: 

"In  order  to  make  out  a  prima  fade  case 
against  defendant,  United  Bailroads  of  ban 
Franciaco,  in  this  action  it  is  sufficient  for  tbe 
plaintiff,  Edith  M.  Murray,  to  show  that  at 
the  time  she  sustained  the  injuries,  if  any.  ol: 
which  she  complains,  she  was  a  passenger  upon 
one  of  the  cars  of,  and  being  operated  by,  the 
defendant  on  the  Embarcadero  in  the  city  and 
county  of  San  Francisco,  and  that  said  inju- 
ries, if  any,  were  sustained  by  her  by  reason  of 
her  being  thrown  to  the  floor  of  said  car  by  the 
sudden  starting  of  said  car  by  said  defendant, 
United  Bailroads  of  SSan  Francisco,  after  said 
car  had  been  stopped  for  the  purpose  of  enabling 
plaintiff  to  alight  therefrom.  The  law  does  not 
impose  upon  plaintiff,  Edith  M.  Murray,  the 
duty  of  showing  that  at  the  time  of  said  acci- 
dent she  was  free  from  fault,  or  did  not  con- 
tribute by  her  own  negligence  to  the  injuries, 
if  any,  of  which  she  complains." 

"Contributory  negligence  on  the  part  of  a 
passenger  cannot  be  presumed  from  the  mere 
fact  of  injury,  but  must'  be  proved.  On  the 
other  hand,  the  proof  of  an  injury  to  a  pas- 
senger on  a  car  of  a  common  carrier,  caused  by 
the  operation  of  the  car,  casts  upon  the  com- 
mon carrier  the  burden  of  proving  that  the 
injury  was  occasioned  by  inevitable  casualty,  or 
some  other  cause  which  human  care  and  fore- 
sight could  not  prevent,  or  by  the  contributory 
negligence  of  the  passenger,  unless  the  proof 
on  the  part  of  the  passenger  tends  to  show  that 
the  injury  was  occasioned  by  the  contributory 
negligence  of  the  passenger,  or  by  inevitable 
casualty,  or  by  some  other  cause  which  human 
care  and  foresight  could  not  prevent" 

The  first  objection  which  the  appellant  urg- 
es against  the  above  Instructions  Is  that  they 
constitute  an  attempt  on  the  part  of  the  trial 


court  to  charge  the  jury  with  respect  to  mat- 
ters of  fact  In  violation  of  the  provisions  of 
section  19,  article  6,  of  the  state  Constitution. 
We  do  not  think  the  instructions  above  quot- 
ed are  subject  to  this  objection.  They  differ 
materially,  both  In  form  and  substance,  from 
the  Instructions  In  the  case  of  Quint  v.  DI- 
mond,  147  Cal.  707,  82  Pac.  310,  upon  the 
criticism  of  which  by  the  Supreme  Court  the 
appellant  relies  to  sustain  this  point.  On 
the  other  hand,  the  foregoing  Instructions, 
and  particularly  the  latter  portion  thereof 
relating  to  contributory  negligence,  are  cost 
in  a  form  which  has  beai  quite  frequently 
used  In  recent  cases,  and  which  has  been  ex- 
pressly approved  by  the  Supreme  Court  in 
the  cases  of  Steele  v.  Pacific  Electric;  By. 
Co.,  168  Cal.  375,  143  Pac  718,  Wyatt  v.  Pa- 
cific Electric  By.  Co.,  150  Cal.  174,  laS  Pac. 
802,  McCurrie  v.  Southern  Pacific  Co.,  122 
Cal.  668,  55  Paa  324,  Housel  v.  Padflc  Eleo 
trie  Ry.  Co.,  167  Cal.  245,  139  Pac.  73,  61 
L.  R.  A.  (N.  S.)  1105,  Ann.  Cas.  1915C,  665, 
and,  finally,  by  the  Supreme 'Court  in  deny- 
ing the  petition  for  rehearing  In  the  case  of 
Bourgulgnon  v.  Peninsula  By.  Co.,  181  Pac 
669.  In  ea(di  of  the  foregoing  cases  the  ap- 
plication of  the  doctrine  of  res  ipsa  loquitur 
to  cases  where  the  plaintiff  was  a  passenger 
of  a  common  carrier  has  been  fully  upheld. 
It  is  not  necessary,  therefore,  to  comment 
upon  the  cases  cited  by  the  appellant  from 
other  jurisdictions  relating  to  the  applicabil- 
ity of  this  rule  to  the  facts  of  the  case  at 
bar. 

[i]  The  next  cootention  of  the  appellant  is 
that  the  court  erred  in  refusing  to  give  an  in- 
struction requested  by  It  to  the  efCect  that 
the  plaintiff  could  not  recover  tf  ber  fall  re- 
sulted from  the  jerking  and  swaying  of  the 
car  Inddent  to  its  ordinary  operation.  While 
the  instruction  in  the  form  requested  might 
well  have  been  given,  we  think  that  Its  sub- 
ject-matter Is  fully  covered  by  the  other  in- 
structions which  the  court  did  give.  In  some 
instances  at  the  defendant's  reanest,  and  by 
which  the  Jury  were  fully  Informed  that  the 
plaintiff,  as  a  prerequisite  to  her  recovery, 
was  compelled  to  prove  by  a  preponderance 
of  evidence  that  her  injuries  were  the  direct 
result  of  the  defendant's  negligence  In  the 
sudden  starting  and  jerky  operation  of  its 
car. 

As  to  the  other  of  the  defendant's  objec- 
tions to  the  form  and  substance  of  the  In- 
structions which  were  given  to  the  jury,  we 
are  of  the  opinion  that  the  Instructions  taken 
as  a  whole  contained  a  full  and  fair  state- 
ment of  the  law  applicable  to  cases  of  this 
character,  and  that  they  were  not  subject  to 
the  objections  repeatedly  directed  against 
them  by  the  appellant,  to  the  effect  that  they 
constituted  an  invasion  of  the  province  of  the 
Jury  through  being  instructions  as  to  matters 
of  fact. 

Having  thus  disposed  of  the  various  con- 
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tentlona  urged  by  the  appellant,  we  are  of 
the  opinion  tbat  the  judgment  should  be  af- 
flnued ;  and  it  is  bo  ordered. 

We  concur:    WASTE,  P.  J.;    KINSBLL, 
Judge  pro  tem. 


(49  Cal.  App.  468) 

BAR  ASSOCIATION  OF  SAN  FRANCISCO 
V.  CANTRELL.    (CIv.  3437.) 

CDistrict  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.  Oct.  5,  1920.  Rehear- 
ing Denied  Not.  i,  1920.  Hearing  Denied  bj 
Supreme  Court  Dec.  2,  1920.) 

1.  Attorney  and  client  «=>I02  —  Attorney  for 
executor  stands  In  trust  relationship  to  ben- 
eflclary  under  will. 

An  attorney  for  the  personal  representa- 
tives  of  a  decedent  charged  with  the  duty  of 
administering  the  estate  stands  in  the  same 
trust  relationship  to  the  beneficiary  as  the  per- 
sonal representatives,  and  his  misrepresenta- 
tion that  the  law  of  the  state  required  personal 
representatlyea  to  be  represented  by  counsel  is 
fraudulent 

2.  Attorney  and  client  ^=938— Good  noral  char- 
aoter  Is  oondltion  to  continuanoe  of  praotloe 
of  law. 

Aa  a  gQod  moral  character  is  a  condition 
precedent  to  admission  to  the  bar,  so  it  is  a 
requisite  condition  to  the  rightful  continuance 
in  the  practice  of  the  profession. 

3.  Attorney  and  client  «=344(2)  —  Attorney 
who  misappropriates  ollenfs  money  guilty  of 
moral  turpitude  though  he  returns  It. 

An  attorney  who  made  misrepresentations 
to  secure  fees  and  improperly  applied  a  client's 
money  to  his  o?m  use  in  two  different  cases  is 
guilty  of  moral  turpitude,  regardless  of  wheth- 
er he  intended  to  return  the  funds,  and  the  fact 
that  pending  investigation  be  did  so,  for  it  is 
indispensable  that  an  attorney  be  trustworthy. 

4.  Attorney  and  dlent  ®=>58  —  Attorney  im- 
properly uaing  client's  funds  should  be  sus-^ 
pendfld  though  he  makes  restitution. 

Where  an  attorney  not  only  made  misrepre- 
sentations but  improperly  used  his  client's 
funds  making  restitution  only  during  the  pend- 
ency of  an  investigation  of  bis  conduct,  be 
should  at  least  be  suspended  from  the  practice 
of  his  profession  for  the  period  of  one  year. 

In  the  matter  of  the  application  of  the  Bar 
Association  of  San  Francisco  for  disbarment 
of  Russell  W.  Oantrell,  attorney  and  coun- 
selor at  law.    Respondent  ordered  disbarred. 

Perry  Evans,  of  San  Francisco,  for  petition- 
er Bar  Association. 

Nathan  O.  Coghlan,  of  San  Francisco,  for 
respondent 

BRITTAIN,  J.  The  Bar  Association  of 
San  Francisco  accused  Russell  W.  Cantrell, 
an  attorney  and  counselor  at  law,  of  certain 


acts  In  his  office  as  attorney  which  were  al- 
leged to  have  involved  moral  turpitude  and 
dishonesty  within  the  scope  of  subdivision  6 
of  section  287  of  the  Code  of  CSvil  Procedure, 
which  provides  that  an  attorney  and  coun- 
selor may  be  removed  or  suspended  "for  the 
commission  of  any  act  Involving  moral  turpi- 
tude, dishonesty  or  corruption,  whether  the 
same  be  committed  In  the  course  of  his  re- 
lations as  an  attorney  or  counselor  at  law, 
or  otherwise,  and  whether  the  same  consti- 
tute a  felony  or  misdemeanor  or  not;  and 
in  the  event  that  such  act  shall  constitute 
a  felony  or  misdemeanor,  conviction  thereof 
in  a  criminal  proceeding  shall  not  be  a  con- 
dition precedent  to  disbarment  or  suspension 
from  practice  therefor." 

The  accusation  was  in  four  counts,  to  one 
of  whidi  a  demurrer  was  sustained.  The  oth- 
er three  counts  may  be  summarized  as  fol- 
lows: 

First,  that  the  respondent,  who  was  the 
attorney  for  the  executor  and  executrix  of  the 
will  of  Alice  Wall,  a  deceased  person,  after 
the  admission  of  the  will  of  the  decedent  to 
prc>bate,  for  the  purpose  of  seeking  additional 
employment  and  compensation,  wrote  to  one 
Alice  Foley,  a  beneficiary  under  the  will,  then 
residing  In  the  state  of  Connecticut,  inform- 
ing her  that  he  was  acting  as  the  attorney  for 
the  executor  and  executrix,  and  further  stat- 
ing, "Ae  I  deem  it  advisable  for  the  quick 
winding  up  of  the  estate  to  have  the  parties 
Interested  represented  by  as  few  attorneys  as 
possible,  I  write  to  inquire  if  you  desire  me  to 
represent  you  in  this  proceeding";  that  on  re- 
ceipt of  this  letter,  Alice  Foley,  through  her 
attorney  in  Connecticut  wrote  the  respondent 
for  a  copy  of  the  will  and  for  such  papers  as 
the  respondent  might  suggest  she  should  sign; 
that  on  February  27,  1914,  the  respondent  re- 
plied as  follows: 

"Under  onr  law  foreign  heirs  or  beneficiaries 
under  a  will  must  have  a  local  agent  to  repre- 
sent them.  This  appointment  may  be  made  ei- 
ther voluntarily  or  through  an  order  of  court" 

It  is  further  alleged  that  these  statements 
were  untrue.  Both  the  statements  and  their 
untruth  are  conceded. 

Second,  that  the  statements  set  forth  above 
were  made,  and  that  in  March  or  April,  1914, 
the  respondent  In  fact  became  the  attorney  of 
Alice  Foley,  and  as  sndi  attorney  and  for  her, 
on  or  about  January  24,  1917,  he  received 
from  the  executor  and  executrix  of  the  will 
In  question  the  sum  of  $751.15,  In  paymoit  of 
the  legacy  to  her;  that  the  respondent  "will- 
fully and  fraudulently  neglected  and  failed 
to  pay  said  sum  of  money  to  said  Alice  Fo- 
ley," and  appropriated  it  to  his  ovm  purposes 
against  her  will  and  consent;  that-  the  money 
so  alleged  to  have  been  embezzled  was  not 
paid  to  Alice  Foley  until  the  month  of  March* 
1918,  and  not  until  there  had  been  an  Investt- 
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gation  of  the  respondent's  conduct  by  tbe 
accuser's  committee  of  discipline  and  griev- 
ances.   The  facts  alleged  are  conceded. 

Third,  that  the  respondent  as  the  attorney 
for  the  plaintiff  In  an  action  in  the  superior 
court  In  San  Francisco,  entitled  Stefano  De- 
martinl  v.  Lewis  Packing  Company,  procured 
a  mandatory  injunction  requiring  the  defend- 
ant forthwith  to  remove  an  encroachment 
from  the  property  of  the  plaintiff,  \vhlch  en- 
croacfament  consisted  of  a  portion  of  a  build- 
ing, and  tbe  Judgment  awarded  tbe  plaintiff 
in  tbat  action  $400  damages  and  costs;  that 
the  defendant  appealed  from  the  Judgment; 
that  thereafter,  on  or  about  August  20,  1918, 
the  attorney  for  the  defendant  In  that  action 
offered  to  the  respondent,  as  the  attorney  for 
Demartinl,  to  satisfy  the  money  part  of  the 
judgment  and  to  dismiss  the  appeal,  provided 
the  defendant  were  granted  until  March  1, 
1919,  to  remove  tbe  encroachment;  that  De- 
martini  refused  to  approve  this  settlement 
and  Instructed  the  respondent  npt  to  enter 
Into  It,  notwithstanding  which  the  respondent 
entered  into  a  stipulation,  the  effect  of  which 
was  to  delay  the  appeal  and  to  stay  the  man- 
datory injunction  until  March  1,  1919,  and, 
coincident  therewith,  on  or  about  August  24, 
1918,  the  respondent  received  from  the  de- 
f^idant  $450  in  satisfaction  of  the  money 
iwrtlon  of  said  Judgment;  that  for  over  six 
months  thereafter  the  respondent  failed  to 
pay  the  said  money  to  bis  client,  and  during 
said  period  purposely  concealed  from  his 
client  the  fact  tbat  tbe  respondent  bad  col- 
lected the  same,  and  until  bis  client  was  in- 
formed by  tbe  attorney  for  tbe  defaidant  In 
said  action  tbat  tbe  money  had  been  paid. 
These  facts  also  are  conceded. 

On  behalf  of  the  resqpondent  in  regard  to 
tbe  withholding  of  the  money  in  tbe  Wall 
estate  from  Alice  Foley,  the  following  quota- 
tion is  made  from  bis  brief: 

"The  only  explanation  offered  by  the  respond- 
ent in  his  defense  to  this  charge  was  that  at 
the  time  be  received  this  money  be  was  en- 
gaged in  extensive  litigation,  his  compensatioD 
for  hia  legal  servicea  being  rendered  therein 
being  dependent  upon  tbe  aucceBBful  outcome 
of  said  litigation;  that  said  litigation  was  pend- 
ing at  the  time  be  received  tbe  said  money,  and 
continued  for  a  period  of  fourteen  months; 
that  during  this  period  respondent  received  no 
money  from  bis  law  practice,  as  his  time  was 
exclusively  engaged  in  the  said  Utigation,  and 
be  was  unable  to  borrow  any  money  on  hia  con- 
templated fee  in  this  litigation  until  on  or  al>out 
the  1st  day  of  March,  1918,  when  respondent 
did  borrow  the  sum  of  $1,350,  and  thereupon 
paid  to  his  client  the  amount  due  her  in  full. 
Tbe  respondent  appropriated  tbe  money  receiv- 
ed by  him,  as  aforesaid,  to  bis  own  use  for  liv- 
ing expenses,  during  said  period,  anticipating 
an  early  determination  of  the  said  litigation, 
when  he  could  have  arranged  for  tl)e  return  of 
the  said  money  so  withheld;  that  during  this 
period  the  respondent  was  practically  insol- 
vent;  that  respondent  did  not  at  any  time  con- 


Oeal  from  any  one  the  receipt  by  him  of  the  said 
money  belonging  to  bis  said  client;  that  in  the 
month  of  December,  1917,  respondent  paid  to 
the  said  dient,  through  a  local  attorney,  $100 
on  account  of  the  amount  collected  by  him." 

In  regard  to  tbe  Demartinl  Oase  the  re- 
spondent seeks  to  Justify  his  having  failed  to 
obey  the  instructions  of  his  client  by  an  un- 
supported statement  that  he  was  following 
the  wishes  of  his  client's  son.  Tbe  only  ex- 
planation of  his  having  retained  bis  client's 
money  for  a  period  of  many  months  is  that 
he  thought  his  client  would  be  angry  if  he 
thought  the  settlement  had  been  made  In  vio- 
lation of  tbe  instructions  he  had  given  tbe 
attorney. 

[1]  Of  tbe  misrepresentations  made  by  tbe 
respondent  to  Alice  Foley  by  which  he  was 
placed  in  a  position  which  made  possible  bis 
misappropriation  of  her  money,  no  justifica- 
tion was  attempted.  He  was  the  attorney  of 
the  personal  representatives  charged  with  the 
duty  of  administering  tbe  estate  of  Alice 
Wall.  He  stood  in  the  same  trust  relation- 
ship to  the  beneficiary  of  her  will  as  tbe  ex- 
ecutor and  executrix.  Ber^n  v.  Haight,  99 
CaL  52,  83  Pac  760.  His  misrepresentation 
concerning  the  law  of  this  state  to  his  trustee 
residing  in  another  state  was  one  of  fact  and 
fraudulent. 

[2-4]  In  view  of  the  admissions  of  the  re- 
spondent no  conv:lusi(Hi  is  possible  but  that  he 
has  been  guilty  of  several  acts  involving  mor- 
al turpitude.  "As  a  good  moral  character  is 
a  condition  precedent  to  admission  to  the  bar, 
so  it  is  a  requisite  condition  for  the  rightful 
continuance  in  the  practice  of  tbe  profession. 
Ex  parte  Brounsall,  2  Oowp.  829 ;  Penobscot 
Bar  V.  Kimball,  64  Me.  146 ;  Strout  v.  Proc- 
tor, 71  Me.  290;  Delano's  Oase,  58  N.  H.  5; 
In  re  Davies,  92  Pa,  St  120;  EJx  parte  Wall, 
107  U.  S.  280."  In  re  O.,  73  Wis.  602,  42  N. 
W.  221.  "It  is  indispensable  tbat  an  attorney 
be  trustworthy.  And  he  is  not  trustworthy 
If  he  is  capable  of  improperly  applying  to  his 
own  use  his  client's  money,  whetber  he  In- 
tends to  return  it  or  not."  In  re  Treadwell, 
67  CaL  353-368,  7  Pac.  724,  728.  Where  at- 
torneys have  mingled  their  client's  money 
with  their  own  and  have  used  it  for  their 
own  purposes,  even  though,  as  in  this  case, 
eettiements  were  thereafter  made  with  their 
clients,  particularly  pending  investigations 
concerning  their  acts,  courts  have  repeatedly 
held  that  such  conduct  requires  at  least  sus- 
pension of  tbe  attorney  for  a  period  c<»nmen- 
surate  wltb  tbe  wrongdoing.  In  re  Dobbs, 
173  App.  Div.  605,  160  N.  Y.  Supp.  173;  In 
re  Elvans,  169  App.  Div.  502,  155  N.  T.  Supp. 
491;  In  re  O.,  73  Wis.  602,  42  N.  W.  221 ;  In 
re  Eisenberg,  173  App.  Div.  598,  160  N.  T. 
Supp.  143;  In  re  TreadweU,  67  CaL  353,  7 
Pac.  724. 

It  is  ordered  that  the  respondent  be  sus- 
X>ended  from  his  office  as  an  attorney  and 
counselor  at  law  in  the  cotwts  of  this  state 
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and  from  practice  as  an  attorney  and  coun- 
selor at  law  in  tbis  state  for  the  period  of  one 
year  from  and  after  the  date  what  this  Judg- 
ment shall  become  final. 

We  concur;  lANGDON,  P.  J,;  n6uESB,J. 


U»  Cal.  App.  36t) 

MARR  V.  WHISTLER.    (Civ.  3403.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    Sept  27,  1020.) 

1.  New  trial  «» 1 63 (2)— Order  grmntad  on  all 
grounds  set  forth  in  notice  inoluded  tliat  of 
insufliciency  of  evidence. 

Court's  order,  specifying  that  new  trial 
Tvas  granted  on  "all  of  the  grounds  set  forth 
in  the  notice,  was  based  on  ground  of  insuill- 
ciency  of  evidence,  where  that  was  one  of  the 
grounds  specified  in  the  notice,  notwithstand- 
ing Code  Civ.  Proc.  {  657,  as  amended  by  Ht. 
1919,  p.  141,  requiring  that  an  order  granted 
upon  the  ground  of  insufSciency  of  evidence 
should  so  specify. 

2.  NeflllgeBce  <s=»li9(6)— Contributory  aegll- 
gence  In  Issue. 

While  ordinarily  contribatory  negligence 
is  an  affirmative  defense  to  be  specially  plead- 
ed, it  became  an  issne,  where  plaintiff  plead- 
ed certain  matters  to  negative  contributory  neg- 
ligence, which  allegations  were  squarely  denied 
by  the  defendant. 

3.  New  trial  €=>7 1— Granting,  where  evidence 
Is  conflicting,  not  an  abuse  of  discretion.- 

When  there  is  a  substantial  conflict  in 
the  evidence,  trial  court  will  not  be  deemed  to 
have  abused  its  discretion  in  granting  a  new 
trial,  when  it  has  determined  tliat  the  verdict 
or  the  finding  is  against  the  weight  of  the  evi- 
dence; it  being  the  duty  of  the  trial  court  to 
grant  a  new  trial  if  it  is  not  satisfied  with  the 
verdict. 

4.  Appeal  and  error  4=9933(4)— Refusal  to  di- 
rect verdict  would  not  prevent  granting  new 
trial,  in  view  of  presumption  on  appeal. 

That  at  the  conclusion  of  the  testimony  the 
court  denied  instructed  verdict  for  defendant, 
did  not  prevent  the  trial  court  from  granting  a 
new  trial  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence,  since  it 
must  be  prestimed  in  favor  of  the  order  that 
the  court  changed  its  opinion  aa  to  the  effect 
of  the  evidence,  and  reached  a  conclusion  on 
the  hearing  of  the  motion  favorable  to  de- 
fendant. 

5.  Innkeepers  ®=>I0— IMalntenance  of  Are  es- 
cape in  violation  of  ordinance  negligence 
per  se. 

Maintenance  by  a  hotel  of  a  fire  escape 
with  an  opening  In  the  platform  in  violation  of 
a  city  ordinance  was  negligence  per  se. 

6.  Innkeepers  «=> 1 9— l.lablllty  for  leaving 
opening  in  fire  escape. 

The  presence  of  an  unguarded  opening  in 
the  platform  of  a  fire  escape  just  outside  and 


practically  opposite  the  doorway  of  a  room 
in  the  hotel,  in  violation  of  a  city  ordinance, 
rendered  an  innkeeper  liable  for  injuries  to  a 
guest,  who  was  injured  thereby,  unless  the 
guest's  own  negligence  proximately  contributed 
to  her  injuries. 

7.  New  trial  «=970— Court  did  not  afeusa  dis- 
cretion In  granting  sew  trial. 

In  an  action  by  a  hotel  guest  for  personal 
injuries  sustained  when  she  fell  through  an 
opening  in  the  platform  of  a  fire  escape,  held 
that  court  did  not  abuse  its  discretion  in  grant- 
ing defendant  a  new  trial,  on  the  ground  of  in- 
sufficiency of  evidence  to  sustain  a  verdict  and 
judgment  in  favor  of  plaintilf. 

8.  Innkeepers  4=>  10— Guest  using  tire  escape 
a  trespasser. 

A  guest  in  a  hotel,  stepping  out  upon  the 
platform  of  a  fire  escape  with  knowledge  that 
it  was  not  used  for  any  purpose  except  to  es- 
cape from  fire,  was  a  trespasser. 

9.  New  trial  «=>66— Verdict  for  wrong  party 
one  against  law. 

If  the  evidence  was  not  sufficient  to  war- 
rant the  conclusion  arrived  at  by  the  jury  that 
the  negligence  of  defendant  was  the  proximate 
cause  of  injury,  the  veraict  should  have  been 
in  defendant's  fa-vor,  and  may  be  said  to  be 
"against  the  bLW." 

10.  Negligence  <»3>I22(2),  138(2)— Burden  or 
proving  contributory  negligence. 

An  instruction  "that  the  burden  of  proving 
the  contributory  negligence  of  plaintiff  is  upon 
the  defendants"  is  erroneous,  the  correct  rule 
being  that  negligence  on  the  part  of  the  plain- 
tiff is  a  matter  of  defense,  to  be  proved  affirm- 
atively by  the  defendant,  unless  it  can  be  shown 
or  inferred  from  the  evidence  given  in  sup- 
port of  plaintiff's  case. 

11.  Innkeepers  «=»I0— lustmotlon  In  rvlatlou 
to  ordinance  held  proper. 

In  an  action  by  a  guest  in  a  hotel  for  per- 
sonal injuries  received  when  she  fell  through 
an  opening  in  a  fire  escape  platform,  held  prop- 
er to  instruct  the  jury  in  relation  to  an  ordi- 
nance of  the  city  regulating  the  conatmctioD 
and  maintenance  of  fire  eecapes. 

12.  Appeal  Slid  error  «=>I048(6)— Refusal  of 
questions  on  cross-examination  of  witness 
held  harmless. 

In  an  action  by  a  hotel  guest  for  injnriea 
sustained  when  she  fell  through  an  opening  in 
the  platform  of  a  fire  escape,  any  error  of  the 
court  in  sustaining  an  objection  to  queations 
on  cross-examination  of  plainUtC  as  to  her 
motive  in  going  upon  the  fire  escape  was  harm- 
less, where  plaintiff's  counsel  stipulated  that 
her  going  on  the  balcony  "was  not  on  account 
of  fire." 

Appeal  from  Superior  Court,  Tresno  Ooon- 
ty ;  D.  A.  Casbin,  Judge. 

Action  by  Josephine  Marr  against  H.  S. 
Whistler.  From  an  order  granting  defend- 
ant's motion  after  judgment  for  a  new  trial, 
plaintiff  appeals.    Afilrmed. 


«=9For  otber  cases  see  same  topic  and  KST-NtMBBR  In  all  Ker-Numtwred  DlcesU  and  Indszes 
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Ererta  &  Bwlng  and  IL  O.  Ctallaher,  all  of 
Fresno,  tor  appellant 
G.  K.  Bonestell,  at  IPresno,  for  respondoit 

WASTE,  P.  J.  This  1b  an  action  for  pei^ 
aonal  injuries  sustained  by  the  plaintiff  In 
falling  through  an  unguarded  opening  In 
the  platform  of  the  fire  escape  adjacent  to 
her  room,  on  a  building  in  the  city  of  Fresno, 
owned  by  the  defendant  Rowell,  and  in 
which  the  defendant  Whistler,  as  lessee,  con- 
ducted a  hotel.  The  action  was  instituted 
against  both  the  owner  and  lessee.  They  ap- 
I>eared  separately  by  demurrer  to  the  amend- 
ed complaint,  that  of  the  defendant  Whistled 
being  overruled ;  that  of  the  defendant  own- 
er, Bowell,  was  sustain^,  without  leave  to 
amend,  and  judgment  was  entered  In  bis 
favor.  The  plaintiff,  the  appellant  here,  ap- 
pealed and  the  Judgment  was  reversed  by 
this  court,  a  hearing  in  the  Supreme  Court 
being  denied.  Marr  v.  Rowell,  185  Pac.  1000. 
In  the  meantime  the  action  was  tried  as  be- 
tween plaintiff  and  the  defendant  Whistler. 
The  jury  rendered  a  verdict,  fixing  the  plain- 
tiff's damages  In  the  sum  of  $0,050,  for 
which  amount  the  Judgment  was  entered. 
Thereafter  the  defendant  made  a  motion  for 
a  new  trial,  which  was  granted.  This  ap- 
peal Is  by  the  plaintiff  from  that  order. 

[1]  The  motion  for  a  new  trial  was  made 
upon  three  grounds  specified  in  the  notice, 
namely:  InsuflJdency  of  the  evidence  to 
Justify  the  verdict;  that  the  verdict  was 
against  law ;  and  errors  of  law  occurring  at 
the  trial.  The  order  of  the  court  specified 
that  the  motion  was  granted  "on  all  of  the 
grounds  set  forth  In  the  said  defendant's  no- 
tice of  intention  to  move  for  a  nexy  trial." 
Section  657  of  the  Code  of  Civil  Procedure, 
as  amended  by  St.  1919,  p.  141,  provides  that 

"When  a  new  trial  is  granted  upon  the  ground 
of  the  insaffidency  of  the  evidence  to  sustain 
the  verdict,  the  order  shall  so  specify;  other- 
wise, on  appeal  from  such  order,  it  wlU  be 
presumed  that  the  order  was  not  based  upon 
that  ground." 

Appellant  argues,  therefore,  that  In  deter- 
mining the  correctness  of  the  court's  ruling 
In  granting  a  new  trial,  we  are  not  at  liberty 
to  consider  the  insufficiency  of  the  evidence 
as  one  of  the  grounds  appealing  to  the  lower 
court  as  a  basis  of  its  order.  We  think  there 
Is  nothing  in  the  point  The  court's  order 
spedfles  that  the  new  trial  waa  granted  on 
all  of  the  grounds  set  forth  in  said  defend- 
ant's notice  of  intention,  one  of  which  is  the 
Insnflldency  of  the  evidence  to  Justify  the 
Terdlct  While  the  form  of  the  order  is  not 
to  be  commended,  we  think  there  was  such 
a  substantial  compliance  with  the  require- 
ment of  the  Code  section  as  to  warrant  U8  In 
(Mndudlng  that  the  insuffldency  of  the  evi- 
dence to  sustain  the  verdict  was  one  of  the 
sronnds  upon  which  the  new  trial  was 
granted. 


It  appears  from  the  evidence  in  this  casa 
tbat  at  about  8:30  o'dock  In  the  evening  of 
the  6th  day  of  Aogoat,  1917,  the  plaintiff  and 
appellant  Josephine  B.  Marr,  applied  to 
the  respondent  Whistler  for  a  room  in  the 
Kern-Kay  Hotel  in  the  dty  of  Fresno,  kept 
by  him.  He  assigned  her  to  room  25,  and 
Immediately  conducted  her  to  it  This  totim 
was  at  the  end  of  the  hallway  on  the  second 
floor  of  the  hotel.  At  the  opposite  side  of 
the  room  from  the  door  opening  into  it  from 
the  hall  there  was  a  doorway  giving  access 
to'  the  floor  of  the  lowest  balcony  of  a  fire 
escape.  In  this  doorway  was  an  ordinary 
swinging  wood  door,  opening  into  the  room, 
which  was  open  at  the  time.  There  was  also 
a  screen  door  opening  out,  which  at  the  time 
was  closed,  but  ndther  locked,  barred,  nor 
latched.  At  about  10  o'dock.  it  being  dark, 
the  appellant  swung  the  screen  door  open  and 
stepped. through  the  door  leading  to  the  fire 
escape  on  the  outside.  She  took  hold  of  the 
iron  railing,  and  immediatdy  fell  throufi;h 
an  aperture  in  the  platform,  falling  to  the 
ground,  a  distance  of  from  18  to  £0  feet 
sustaining  very  severe  injuries.  The  hole 
through  which  appellant  fell  was  a  rectangu- 
lar opening,  22  by  24  Inches,  in  the  fioor  of 
the  fire  escape,  and  about  18  inches  of  the 
opening  was  directly  in  front  of  the  door 
through  which  the  apitellant  stepped.  The 
near  margin  of  the  opening  was  about  22 
Inches  from  the  doorslll.  The  appellant  tes- 
tified that  looking  through  the  screen  door, 
she  saw  the  railing  of  the  fire  escape,  and 
b^eved  that  the  platform  was  a  balcony 
for  the  use  of  the  guests  of  the  hotel.  She 
draUed  sedng  the  ladder  of  the  fire  escape 
leading  to  the  floor  above.  She  had  previous- 
ly been  a  guest  at  the  hotel,  was  familiar 
with  the  fire  escape  In  another  part  of  the 
building,  which  was  through  a  window  to  a 
platform  barred  by  an  iron  railing.  Her 
testimony  is  tbat  ahe  did  not  know  that  the 
door  through  which  she  walked  led  to  the 
fire  escape  outside  of  room  25,  but  thought 
that  the  balcony  was.  a  perfectly  safe  place, 
she  having  been  informed  by  another  woman 
resident  of  the  hotel  that  she  had  used  it  as  a 
place  on  which  to  sit  and  dry  her  hair.  She 
had  heard  room  25  referred  to  as  a  "fire  es- 
cape room"  but  did  not  know  that  -the  bal- 
cony onto  which  she  stepi>ed,  through  the 
unprotected  door,  waa  a  part  of  the  fire  es- 
cape. Because  of  the  darkness,  she  testified, 
she  did  not  see  the  opening  in  the  platform. 

An  ordinance  of  the  dty  of  Fresno,  in 
force  at  the  time  of  the  acddent  pfovlded 
that  the  fioor  or  bottom  of  the  lowest  balcony 
of  every  fire  escape  should  have  no  opening 
or  open  space  therein,  of  a  greater  width 
than  one  inch.  It  also  provided  that  where 
lire  escapes  could  not  be  so  placed  as  to  be 
accessible  from  the  hall  or  corridor,  and 
where  the  only  means  of  reaching  the  flro 
escape  was  through  a  room,  the  door  of  ancb 
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room  should  be  a  sash  door,  over  which 
should  be  suspended  a  light  of  not  less  than 
eight  candle  power,  encased  In  a  red-colored 
globe,  which  should  be  kept  continuously 
Ughted  from  sunset  to  sunrise  of  each  day, 
and  in  addition  there  should  be  painted  upon 
the  wall,  contiguous  to  this  Ugbt,  or  upon 
a  sign  suspended  not  more  than  12  inches 
below  it,  the  words  "To  the  Fire  EsCipe," 
the  letters  to  be  not  less  than  3  inches  in 
height.  While  it  does  not  appear  that  there 
was  any  lighted  red  danger  signal,  as  re- 
quired by  the  ordinance,  the  hallway  adja- 
cent to  room  25  was  shown  to  be  fairly  well 
lighted,  and  on  the  cross-examination  the 
appellant  admitted  that  on  the  night  of  the 
accident  there  was  a  sign  on  the  wall,  with- 
in 6  or  6  inches  of  the  right-hand  side  of 
the  door  leading  into  the  room,  which  bore 
the  legend,  "Fire  Escape  through  This 
Room." 

The  appellant  alleged  and  testified  that 
there  was  no  sign,  or  warning  of  danger  in 
room  25,  or  at  the  door  opening  out  onto 
the  fire  escape.  The  respondent  Whistler 
and  witness  Hart  testified  that  at  the  time 
of  the  accident  such  a  warning  was  In  place. 
During  the  trial  the  Jury  inspected  the  prem- 
ises, and  at  that  time  there  was  a  sign  with 
the  words  "lire  Escape"  printed  on  it  in 
large  letters  over  the  door  in  question. 
There  was  also  evidence  that  the  fire  escape 
was  on  the  side  of  room  25  which  overlooked 
an  alley;  that  when  the  wooden  door  was 
opened,  and  the  screen  door  closed,  a  person 
could  see  the  ladder  or  stairway  on  the-  fire 
escape;  it  being  painted  black  and  being 
located  dlre<^ly  in  front  of  the  door.  Re- 
spondent Whistler  testified  that  when  he 
took  appellant  to  room  25  on  the  night  in 
question,  and  turned  on  the  light,  Mrs.  Marr 
went  over  to  the  door  and  looked  out  on  the 
fire  escape  and  said,  "I  am  going  to  pull 
the  bed  over  in  front  of  the  fire  eeca|>e  door 
as  the  air  will  blow  in,"  and  that  imme- 
diately after  the  fall,  Mrs.  Marr  said  to  him: 

"Oh,  Mr.  Whistler,  I  didn't  know  the  hole  ia 
the  fire  escape  was  uncovered.  Mrs.  Robinette 
[a  former  occupant  of  room  25]  told  me  it 
wag  covered  up." 

Apx>eHant  denied  making  either  of  these 
statements.  Mrs.  Robinette  testified  that,  as 
nearly  as  she  could  remember  the  conversa- 
tion, she  had  told  Mrs.  Marr  that  room  25 
was  "a  nice  cool  room,  •  •  •  there  waa 
a  fire  escape  in  there,  and  we  left  the  door 
open,  ^nd  I  used  to  go  out  there  and  dry  my 
hair." 

[2]  In  instituting  her  action  the  appellant 
relied  on,  and  pleaded,  the  carelessness  aifd 
negligence  of  the  respondent  In  maintaining 
the  platform  of  the  fire  escape  with  the 
opening,  and  the  doorway  near  it,  without 
signs  of  danger,  or  warning.  But  she  went 
further,  and  pleaded  certain  matters  intend- 


ed, so  she  states  in  her  brief,  "to  negative 
contributory  negligence"  on  her  part.  These 
were  that  she  had  no  notice  of  the  dangerous 
condition  of  the  fire  escape,  could  not  see  its 
condition  from  the  room,  did  not  Imow  that 
the  platform  was  part  of  the  fire  escape,  but 
believed  it  was  a  balcony  for  the  use  of 
guests  In  the  room.  These  allegations  were 
squarely  denied  by  the  defendant,  and  we  do 
inot  think  the  appellant  can  now  escape 
their  effect  by  arguing  that  they  were  un- 
necessary; While,  ordinarily,  contributory 
negligence  is  an  affirmative  defense  to  be  spe- 
cially pleaded,  in  this  case  the  appellant  ten- 
dered the  issue  herself,  and  it  was  met  by 
the  denials  and  proof  of  the  respondent.  The 
case  was  tried  on  the  theory  thus  presented, 
evidence  was  introduced  without  objection  as 
to  its  materiality,  and  the  court  included  in 
its  charge  to  the  Jury  instructions  covering 
the  question  of  the  contributory  negligence 
of  the  plaintiff,  and  the  burden  resting  on 
the  defendant  to  prove  the  same.  We  are 
convinced  from  the  entire  record  that  the 
question  of  the  contributory  negligence  of 
the  plalntUT  must  have  been  uppermost  in 
the  consideration  of  the  trial  court  in  grant- 
ing the  motion  for  a  new  trial.  Otherwise 
there  would  be  scant  reason  for  such  action 
on  its  part 

[3]  The  wide  extent  of  the  discretion  of 
the  trial  court  in  granting  or  denying  a  new 
trial  for  insufficiency  of  the  evidence  Is  well- 
nlgh  axiomatic.  Its  action  in  such  matters 
is  conclusive  upon  the  appellate  court  unless 
there  has  been  an  abuse  of  discretion.  When 
there  is  a  substantial  confilct  in  the  evidence, 
the  trial  court  will  not  be  deemed  to  have 
abused  its  discretion  when  it  has  determined 
that  the  verdict,  or  the  finding,  is  against  the 
weight  of  the  evidence,  and  that  there  should 
be  a  new  trial.  Gordon  t.  Roberts,  162  Cal. 
506,  509, 123  Pac.  288.  It  was  the  duty  of  Oxe 
court  to  grant  the  new  trial  in  this  case  if 
it  was  not  satisfied  with  the  verdict  (Curtlss 
V.  Starr,  85  Cal.  376,  377,  24  Pac.  806),  and 
it  was  not  bound  by  the  rule  as  to  conflicting 
evidence,  as  is  this  court  (li'ollltz  v.  Wicker- 
sham,  150  Cal.  238,  244,  88  Pac.  911 ;  Condee 
T.  Oyger,  126  Cal.  646,  647,  59  Pac.  26). 

"Even  in  cases  where  there  may  not  appear 
to  be  a  conflict  in  the  evidence,  and  where  all 
the  proofs  seem  to  be  favorable  to  the  one  or 
the  other  of  the  parties  litigant,  the  question 
as  to  the  probative  force  or  evidentiary  value 
of  the  testimony,  in  a  proceeding  on  a  motion 
for  a  new  trial  based  upon  tii«  ground  tliat  the 
evidence  is  insufficient  to  justify  the  verdict, 
is  one  whose  determination  is  with  the  trial 
court.  The  rule  (elementary  and  commonly 
familiar  in  our  system  of  jurisprudence)  is  that 
the  plaintiff  in  a  civil  action  must  establish 
his  case  by  a  preponderance  of  proof,  but.  al- 
though many  witnesses  may  testify  directly  in 
favor  of  his  position,  and  no  adversary  testi- 
mony directly  adduced,  it  is  still  with  the  Jury, 
in  the  first  instance,  and  finally  with  the  trial 
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court,  vhere  a  new  trial  is  asked  on  the  xronnd 
stated,  to  say  whether  snch  testimony,  when 
subjected  to  the  legal  tests  whereby  the  proba- 
tive value  of  evidence  is  to  be  judged,  measures 
up  to  the  requirement  of  the  law  as  to  the 
degree  of  proof  essential  to  the  support  of  an 
issue  of  fact."  Otten  v.  Spreckels.  24  Cal.  App. 
251,  257,  141  Pac.  224,  22a. 

In  such  cases  the  presiiinptlon  la  In  favor 
of  the  ordef  and  against  the  findings,  or  the 
verdict.  Condee  v.  Gyger,  supra;  Hass  v. 
Mutual,  etc.,  Ass'n,  118  Cal.  6,  10,  49  Pac. 
1056. 

W  The  fact  that  at  the  conclusion  of  the 
testiurony  the  defendant  made,  and  the  court 
denied,  a  motion  to  Instruct  the  jury  to 
bring  in  a  verdict  for  the  defendant,  does 
not  change  the  situation.  We  must  presume 
In  favor  of  the  order  granting  the  new  trial 
that  the  court  changed  its  opinion  as  to  the 
effect  of  the  evidence,  and  reached  a  conclu- 
sion upon  the  hearing  of  the  motion,  favor- 
able to  the  defendant.  Clohan  v.  Kelso,  183 
Pac.  349. 

[5-7]  In  the  instant  case  the  maintenance 
by  the  defendant  of  the  Are  escape  in  viola- 
tion of  the  ordinance  of  the  city  of  Tresno 
was  negligence  per  se.  The  presence  of  the 
unguarded  opening  In  the  platform,  just  out- 
side, and  practically  opposite,  the  doorway  of 
room  25,  resulted  in  maintaining  a  dangerous 
trap.  The  defendant  being  thus  shown  to 
be  negligent,  the  plaintiff  was  entitled  to 
recover,  unless  her  own  negligence  proxi- 
mately contributed  to  her  injuries.  The  con- 
flict in  the  testimony  which  we  have  already 
summarized  turns  upon  that  question.  It 
would  subserve  no  useful  purpose  to  restate 
at  length  the  facts  of  the  case,  as  they  are 
shown  by  the  record.  So  far  as  the  sufficien- 
cy of  the  evidence  is  concerned,  we  cannot 
cay  that  any  such  abuse  of  the  discretion 
lodged  in  the  trial  court  api)ears,  as  would 
Justify  this  court  in  reversing  the  order 
granting  a  new  trial 

[I]  That  the  knowledge  plaintiff  possessed, 
concerning  the  fire  escape  and  its  surround- 
ings, was  a  material  Issue  In  the  case  Is  con- 
ceded by  the  appellant,  when  she  admits  In 
ber  brief  that — . 

"If  the  plaintiff  in  this  action  had  known  that 
the  platform  was  that  of  a  fire  escape,  and  had 
known  or  had  had  reason  to  believe  that  it 
was  not  used  for  any  purpose  except  to  es- 
cape from  fire  in  the  bnUding,  then  to  step  up- 


on it  for  any  other  purpose  would  have  made 
her  a  trespasser." 

Her  concession  is  borne  out  by  the  authori- 
ties. McAlpine  v.  Powell,  70  N.  T.  126,  131, 
26  Am.  Rep.  555;  Mayer  v.  Laux,  18  Misc. 
Rep.  671,  673,  43  N.  Y.  Supp.  743;  Kelly  v. 
Smith,  29  App.  Dlv.  846,  9*d,  61  N.  X.  Bupp. 
413. 

[S]  The  second  ground  on  which  the  mo- 
tion for  a  new  trial  was  granted  was  "that 
said  verdict  was  against  the  law."  This  is 
largely  corollary  of  the  first,  for  if  the  evi- 
dence was  not  sufficient  to  warrant  the  con- 
clusion, arrived  at  by  the  Jury,  that  the  neg- 
ligence of  the  defendant  was  the  proximate 
cause  of  plaintiff's  injuries,  the  verdict 
should  have  been  in  his  favor. 

[10]  Certain  "errors  of  law  occurring  at 
the  trial,"  which  was  one  of  the  grounds  upon 
which  the  motion  for  a  new  trial  was  granted, 
are  pointed  out  by  the  respondent.  In  the 
instructions  given  by  the  trial  court,  on  the 
question  of  the  contributory  negligence  of  the 
plaintiff,  which  appear  to  have  been  given  in 
keeping  with  the  understanding,  and  theory, . 
upon  which  the  case  was  tried,  the  jury  were 
told  "that  the  burden  of  proving  the  contribu- 
tory negligence  of  the  plaintiff  is  upon  the  de- 
fendants." The  rule,  correctly  stated,  is  that 
negligence  on  the  part  of  the  plaintiff  is  .a 
matter  of  defense  to  be  proved  affirmatively 
by  the  defendant,  unless  it  can  be  shown 
or  Inferred  from  the  evidence  given  in  sup- 
port of  the  plalntifTs  case.  Green  v.  South- 
em  Pacific  Co.,  132  Cal.  254,  257,  64  Pac. 
255;  Robinson  v.  W.  P,  B,  B.  Co.,  48  Cal. 
409,  426. 

[11,  12]  It  was  proper  to  Instruct  the  Jury 
In  rdatlon  to  the  ordinance  of  the  city  of 
Fresno  regulating  the  construction  and  main- 
tenance of  fire  escapes.  Sheyer  v.  Lowell, 
134  Cal.  357,  359,  66  Pac  307.  During  the 
cross-examination  of  the  appellant  she  was 
questioned  by  counsel  for  the  respondent  as 
to  her  motive  in  going  upon  the  fire  escape. 
The  court  sustained  an  objection  to  the  tes- 
timony. Respondent  assigns  this  as  error. 
In  view  of  the  fact  that  her  counsel  stipulat- 
ed that  her  going  on  the  balcony  "was  not 
on  account  of  fire"  the  manifest  purpose 
respondent  had  in  view  was  accomplished, 
and  no  harm  resulted  from  the  ruling. 

The  order  granting  a  new  trial  Is  affirmed. 

We  concur:  WBLCH,  Judge  pro  tern; 
RICHARDS,  J. 
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REM  LEY  V.  REM  LEY.     (CIV.  3507.) 

(District  Court  of  Appeal,  First  District,  Dl- 
Tision  1,  California.     Oct.  «,  1920.) 

1.  Divorce  «=>249(3,  6)— Homestead  ^ssISS— 
Homestead  and  oommunity  property  may  be 
assiuned  by  divorce  decree;  dissolution  of 
marital  status  and  assignment  of  homestead 
destroys  Its  character. 

The  court  lias  power  in  a  divorce  action 
to  make  dispoBition  of  community  property, 
including  the  homestead,  and  on  dissolution 
of  the  marital  status  by  court  decree,  and  as- 
signment of  the  homestead  therein,  its  charac- 
'  ter  as  such  ia  destroyed. 

2.  Divorce  «=> 1 56— Interlocutory  Judgment  not 
decree  of  divorce,  and  does  not  dissolve  mar- 
riage. 

'  Interlocntory  judgment  in  divorce  action  ie 
not  a  decree  of  divorce,  nor  does  it  dissolve  the 
marriage  under  Civ.  Code,  i  131,  being  merely 
a  declaration  that  one  of  the  spouses  is  en- 
titled to  divorce,  and,  under  section  132,  when 
one  year  has  expired  after  its  entry,  the  court 
may  enter  final  judgment,  granting  divorce  and 
such  other  relief  as  may  be  necessary  to  com- 
plete disposition  of  the  action. 

3.  Divorce  <s=»249(l).-Court  ahould  lot  dis- 
pose of  community  property  or  homestead 
until  final  decree. 

'  In  view  of  Civ.  Code,  fi  131,  132,  14«,  147, 
the  court  trying  action  for  divorce  should  not 
assign  or  dispose  of  the  community  property 
or  homestead  until  such  tim«  as  the  marriage 
ia  actually  disBolved  by'final  judgment  granting 
divorce  one  jiax  after  Interlocutory  judgment. 

4.  Divorce  «=>I56  —  Interlocutory  Judgment 
should  remain  interlocutory  so  long  as  court 
may  refuse  final  decree. 

So  long  as  the  court  which  tried  a  divorce 
action  may  refuse  to  enter  final  decree,  if  in- 
tervening conditions  justify  its  refusal,  its  de- 
termination, as  evidenced  by  its  interlocutory 
judgment,  should  be  in  the  fullest  sense  in- 
terlocutory, without  interference  with  the  par- 
ties' property  rights  or  otherwise,  so  that  at 
any  time  during  pendency  of  the  action  sub- 
stantial justice  may  be  done  the  parties,  no 
matter  what  the  eventuality. 

Appeal  from  Superior  Court,  Napa  County ; 
Henry  C.  Gesford,  Judge. 

Action  for  divorce  by  Lena  Remley  against 
Jolrn  Remley.  From  an  interlocutory  decree 
for  plaintiff,  defendant  appeals.  Modified 
and  affirmed,  with  directions. 

Percy  S.  King  and  E.  L.  Webber,  both  of 
Napa,  for  appellant. 
E.  S.  Bell,  of  Napa,  for  respondent 

KINSELL,  Judge  pro  tern.  Defendant  ap- 
peals from  an  interlocutory  judgment  of  di- 
vorce in  favor  of  plaintiff,  wherein  the  court 
declared  each  party  the  owner  of  one-half  of 
certain  homestead  community  property,  and 
awarded  plaintiff  a  monthly  allowance  for 


the  support  of  the  minor  chlldroi  of  the  par- 
ties, such  allowance  to  constitute  a  lien  up- 
on defendant's  interest  in  such  homestead 
property  until  paid. 

Defendant  urges  two  points  for  a  reversal, 
viz.:  (1)  That  the  corroborating  testimony 
was  Insufflclent  to  warrant  the  trial  court  in 
finding  for  respondent;  and  <2)  that  the 
court  erred  In  awarding  the  real  property  In 
the  mann»  that  It  did  in  the  faca  of  the  fact 
tliat  there  was  a  subsisting  homestead  on  the 
same,  and  that  the  security  was  unreason- 
able. 

1.  The  first  point  Is  so  destitute  of  merit  as 
hardly  to  warrant  notice.  The  record  dis- 
closes abundant  corroborative  testimony. 
The  evidence  Is  conflicting.  The  trial  court 
found  In  favor  of  the  plaintiff.  In  view  of 
the  confiict,  this  court  will  not  disturb  such 
findings.    - 

2.  In  support  of  bis  second  contention,  ap- 
pellant urges  that  tlie  court's  judgment  can- 
not destroy  the  homestead  character  of  the 
property  assigned;  that  the  homestead  can 
be  destroyed  by  two  methods  only:  (a)  By 
abandonment  by  the  parties  as  provided  In 
section  1243,  Civil  Code;  or  (b)  by  decree 
of  court  In  a  .proceeding  Instituted  for  that 
purpose. 

[1]  That  the  court  has  power  In  a  divorce 
action  to  make  disposition  of  the  community 
property,  including  the  homestead,  there  can 
be  no  question  (sections  146,  147,  Civ.  Code), 
and  it  has  been  repeatedly  held  tluit  upon  the 
dissolution  of  the  marital  status  by  court  de- 
cree, and  the  assignment  of  the  homestead 
therein,  Its  character  as  such  Is  destroyed. 
Shoemaker  v.  Chalfant,  47  Cal.  435;  OrUpe  t. 
Byers,  73  CaL  271,  14  Pac.  863;  Simpson  v. 
Simpson,  80  Cal.  237,  22  Pac.  167;  Lang  v. 
Lang,  190  Pac.  181.  Therefore,  appellamt  can- 
not maintain  his  contention  that  a  decree  of 
court  In  a  proceeding  instituted  for  that  par- 
pose  is  necessary  to  destroy  a  homestead. 

It  Is  our  opinion,  however,  that  the  inter- 
locutory judgment  in  this  action  cannot  of  it- 
self Iiave  the  effect  of  nullifying  the  home- 
stead character  of  the  property. 

Section  146,  Civil  Code,  provides: 

"In  oate  of  ih»  iiatolution  o/  th«  marriat»  bj 
the  decree  of  a  court  of  competent  jurisdiction, 
the  community  property,  and  the  homestead 
shall  be  assigned  as  follows,"  etc 

Section  147,  ClvU  Code,  provides: 

"The  court,  in  rendering  a  decree  of  diooree, 
must  make  such  order  for  the  disposition  of  the 
community  property,  and  of  the  homestead  aa 
in  this  chapter  provided,"  etc.  (The  italien  in 
each  instance  are  ours.) 

[2]  The  interlocntory  judgment  In  a  di- 
vorce action  is  not  a  decree  of  divorce  nor 
does  it  dissolve  the  marriage.  It  Is  merely  a 
declaration  that  one  of  the  spouses  is  entitled 
to  a  divorce  (section  131,  Civ.  Code),   and 
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when  one  year  has  exptred  after  the  entry  of 
Buch  Interlocutory  judgment  the  conrt  may 
enter  the  final  Judgment  granting  the  divorce, 
and  such  other  relief  as  may  be  necessary  to 
complete  disposition  of  the  action.  Section 
132,  Civ.  Code;  Estate  of  Dargle,  162  CaL 
51,  121  Pac.  820;  Olson  v.  Superior  Court, 
175  Cal.  250,  165  Pac.  706,  1  A.  L.  R.  1589. 

[3]  In  view  of  the  provisions  of  sections  131, 
182,  146,  and  147,  Civil  Code,  the  court  Should 
not  assign  or  dispose  of  the  community  prop- 
erty or  homestead  until  such  time  as  the  mar- 
riage is  actually  dissolved. 

Nor  is  this  view  In  conflict  with  Perelra  v. 
Perelra,  156  Cal.  1,  103  Pac.  488,  23  I*  R.  A. 
(N.  S.)  880,  184  Am.  St.  Hep.  107,  or  John  v. 
Superior  Court,  6  Cal.  App.  262,  90  Pac.  63. 
As  was  pointed  out  In  those  cases,  the  court 
has  power  to  try  and  determine  the  issnes  be- 
tween the  parties  to  a  divorce  action  with  re- 
spect to  thdr  property,  and  this  may  and 
should  be  done  at  the  time  of  the  trial  of  the 
issnefl  as  to  the  divorce.  It  is  at  this  time  that 
the  court  is  required  to  file  Its  decision  and 
conclusions  of  law,  and  its  dedalon  must  re- 
spond to  all  the  Issues  involved  In  the  action. 
In  such  decision  the  conrt  should  determine 
whether  a  divorce  ought  to  be  granted;  it 
should  designate  the  party  entitled  thereto, 
and  if  property  rights  are  involved  it  should 
determine  how  the  property  should  be  dis- 
posed of  or  assigned  when  su<di  divorce  Is 
granted. 

It  will  be  no^ed  that  In  the  reporter's  syl- 
labus of  John  V.  Superior  Court,  supra,  It  Is 
stated  that  the  conrt  had  Jurisdiction,  and  U 
wot  iit  4»ty,  imder  section  131,  Civil  Code, 
at  the  time  of  granting  the  interlocutory 
Judgment,  to  include  In  such  judgment  an  as- 
signment of  the  homestead.  This  Is  not  a 
correct  statement  of  the  law,  nor  Is  the  state- 
ment Justified  by  the  court's  decision  In  that 
case. 

In  the  instant  case  the  character  of  the 
homestead  property  was  made  an  issue,  and 
the  trial  oourt  at  Uie  time  of  the  rendition  of 
Its  interlocutory  Judgment  properly  deter- 
mined the  status  of  the  property  and  properly 
determined  bow  such  property  ought  to  be 
assigned.  Just  as  it  determined  that  a  divorce 
onght  to  be  granted;  but  in  such  interlocu- 
tory Judgment  the  trial  court  should  not  at- 
tempt to  destroy  the  homestead  character  of 
the  property,  nor  to  make  an  assignment 
thereof.  At  the  time  of  the  dissolution  of 
the  marriage,  and  at  that  time  only,  the 
homestead  cbAractw  may  be  abolished,  and 


the  property  assigned  to  the  respective  par- 
ties pursuant  to  the  determination  made  by 
the  court  at  the  time  of  the  trial. 

That  tWs  interpretation  of  this  scope  of 
the  sections  referred  to  is  sound  in  principle 
wHl  be  readily  appreciated,  In  view  of  the  de- 
cision In  Olson  V.  Superior  Court,  176  Cal. 
250,  166  Pac.  706,  1  A.  L.  R.  1689,  holding 
that  a  final  decree  of  divorce  may  not  be  en- 
tered after  reconciliation  of  the  parties  with- 
in the  one-year  period  following  entry  of  the 
Interlocutory,  and  that  of  Bancroft  v.  Ban- 
croft, 178  Cal.  367,  173  Pac.  682,  to  the  effect 
that  after  expiration  of  the  time  within 
which  appeal  may  be  taken  or  proceedings 
had  under  section  473,  Code  of  Civil  Proce- 
dure, the  trial  court  is  without  Jurisdiction  to 
alter  or  set  aside  its  interlocutory  judgment. 

[4]  So  long  as  the  court  may  refuse  to  en- 
ter the  final  decree,  if  intervening  conditions 
Justify  such  refusal  (Olson  v.  Superior  Court, 
supra),  its  determination,  as  evidenced  by  its 
interlocutory  Judgment,  should  be  in  the 
fullest  sense  Interlocutory,  so  that  at  any 
time  during  the  pendency  of  the  action  .sub- 
stantial justice  may  be  done  the  parties  no 
matter  what  the  eventuality. 

It  follows,  therefore,  that  the  interlocutory 
Judgment  in  the  present  case  should  be  held 
to  be,  in  so  far  as  the  property  is  concerned, 
merely  an  adjudication  of  the  character 
thereof,  and  a  determination  as  to  how  it 
should  be  ultimately  assigned.  It  would 
seem  that  since  the  property  Is  impressed 
with  a  homestead  no  Hen  could  be  created 
by  interlocutory  Judgment  on  the  interest  of 
either  spouse,  and  therefore  the  decree  In 
that  behalf  should  be  modified  by  striking 
therefrom  the  following: 

"•  •  •  And  that  defendant's  one-half  hi- 
terest  in  the  oommunity  real  property  shall  be 
■abject  to  the  payment  of  said  allowance  for  the 
support  of  said  minor  children;  and  said  allow- 
ance to  be  and  constitute  a  lien  updn  said 
defendant's  one-half  interest  in  said  commnnity 
real  property,  until  paid." 

As  so  modified,  the  Judgment  is  a£Brmed. 
I«t  the  court  upon  entering  its  final  decree 
assign  the  property  according  to  the  deter- 
mination expressed  In  its  Interlocutory  judg- 
ment, and  at  that  time  (Civ.  Code,  {  140)  it 
may  require  such  .reasonable  security  as  It 
may  deem  proper  for  paymoit  of  mainte- 
nance. 


We    o(H)Cur: 
ARDS,  3. 


WASTE,     P.    J.;     RICH- 
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SIMMONDS  V.  BELL.     (CIV.  2052.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Oct.  8,  1920.) 

Appeal  arid  error  (3==>l 010(1)— Finding  of  trial 
court  supported  by  evidence  afRrmed. 
Wliere  a  tenant's  appeal  presents  the  simple 
proposition  of  the  amount  due  for  rent,  and 
the  record  contains  evidence  to  support  the  find- 
ings of  the  trial  court,  the  judgment  will  be  af- 
firmed. 

Appeal  from  Superior  Court,  Sacramento 
County;   Peter  J.  Shields,  Judge. 

Action  by  W.  S.  Slmmonds  against  B.  L. 
Bell.  From  Judgment  for  plaintiff,  defendant 
appeals.    Afllrmed. 

Charles  B.  Harris  and  Balph  H.  Lewis, 
both  of  Sacramento,  for  api)ellant. 

J.  W.  S.  Butler  and  B.  F.  Van  Dyke,  both 
of'  Sacramento,  for  respondent 

BURNETT,  J.  Plaintiff  executed  and  de- 
Urefed  to  defendant  a  lease  which  by  Its 
terms  expired  on  November  20,  1916.  The 
lease  contained  the  following  covenant: 

"The  lessees  have  the  privilege  of  renewing 
this  lease  at  its  expiration  on  November  20, 
1916,  for  five  additional  years  at  a  monthly 
rental  to  be  agreed  upon  by  the  lessor  and  les- 
sees, and  if  they  cannot  agree  on  a  monthly 
rental,  they  shall  submit  to  an  arbitration  board 
of  three  or  more  persons,  and  their  decision 
shall  fix  the  monthly  rental." 

It  Is  admitted  that  the  lessee.  Bell,  remain- 
ed in  possession  of  the  premise  until  Febru- 
ary 20,  1910,  when  be  vacated  the  same.  On 
November  20,  1916,  the  lessee  was  in  arrears 
for  two  months'  rent  to  the  amount  of  $180. 
No  .wrlttoi  notice  of  Intention  to  exercise  .the 
option  for  renewal  of  the  lease  .was  ever  giv- 
en, an^  the  evidence  is  in  conflict  as  to  wheth- 
er there  was  an  oral  notice  to  that  effect  No 
board  of  arbitration  was  ever  selected;  no 
award  was  ever  made,  the  amount  of  rent  for 
the  new  term  was  never  agreed  upon,  and  no 
new  lease  was  ever  prepared  or  executed. 
l%e  complaint  contained  three  counts.  The 
first  was  for  an  injunction  against  the  con- 
tinuance of  certain  acts  claimed  to  constitute 
a  nuisance,  for  damages  therefor,  and  for  pos- 
session of  said  premises.  The  second  was  for 
rental  and  water  rates  from  November  20, 
1919,  to  October  5, 1918,  and  the  third  for  dam- 
ages for  strip  and  .waste  in  the  sum  of  $150. 
It  was  stipulated  at  the  trial  that  the  plain- 
tiff need  not  file  a  supplemental  complaint  or 
new  action  for  such  rents  as  he  might  claim 
for  the  period  between  the  filing  of  the  com- 
plaint and  the  vacation  of  the  premises  by  de- 
fendant which  occurred  before  said  trial,  but 
that  such  matter  might  be  considered  by  the 
court  as  though  properly  pleaded  and  denied. 


The  court  found  that  the  lease  was  termi- 
nated on  November  20,  1916,  and  thereafter 
the  defendant  remained  In  possession  by  con- 
sent of  plaintiff  at  the  rental  of  $90  per 
month.  There  is  evidence  to  support  this 
finding,  and  the  computation  made  by  the 
court  as  to  the  amount  due  plaintiff  for  said 
possession  is  not  subject  to  criticism.  The 
court  also  allowed  plaintiff  $150  for  strip  and 
waste,  as  alleged  In  the  complaint,  and  it  is 
not  disputed  by  appellant  that  there  Is  suffi- 
cient evidence  to  sustain  that  contention.  As 
against  said  allowance  the  court  permitted  an 
offset  in  behalf  of  defendant  to  the  extent  of 
$084.60.  It  is  not  claimed  by  appellant  that 
the  record  demands  the  allowance  of  a  larger 
counterclaim.  In  short,  the  case  is  one  In- 
volving no  novel  principle  of  law,  but  present- 
ing the  simple  proposition  of  the  amount  due 
for  rent,  the  record  containing  evidence  to 
support  the  findings  of  the  court 

Some  questions  are  discussed  by  counsel 
for  appellant  that  have  no  application  to  the 
facts  as  revealed  by  the  record,  and  we,  there- 
fore, pass  them  by  without  specific  considera- 
tion. We  may  remark  In  conclusion  that  the 
contentions  of  appellant  are  conclusively  an- 
swered in  the  brief  of  respondent  to  which 
no  reply  has  been  made,  apparently  for  the 
reason  that  no  satisfactory  reply  can  be  made. 

We  are  satisfied  that  the  appeal  la  .without 
merit  and  the  judgment  is  afilrmed. 

We  concur:  PBEWETT,  Presiding  Judge 
pro  tern. ;  HABT,  3. 


MAGINNIS  V.  HURLBUTT. 


(4»  Cal.  App.  460) 
(CIv.  3915.) 


(District  Oonrt  of  Appeal,  First  District  Di- 
vision 1,  California.  Oct  5,  1020.  Hear- 
ing Denied  by  Supreme  Ourt  Dec.  2,  1920.) 

1.  Pnbllo  lands  «=s>6l(l4)  —  Lands  between 
meander  line  of  lake  and  low-water  mark  can- 
not be  granted  as  swamp  lands. 

Where  lands  lying  between  the  meander  Une 
of  uplands  granted  by  the  United  States  and 
the  edge  of  a  lake  at  low-water  mark  were  not 
swamp  and  overflowed  land  within  the  Swamp 
Land  Act  of  1850  (U.  S.  Comp.  St  {|  495S- 
4960),  they  could  not  be  granted  by  the  state 
under  California  act  of  March  24,  1893,  Icnown 
as  the  Lake  Location  Act  and  a  purported 
grant  by  the  state  was  not  validated  by  PoL 
Code,  S  8493s,  but  such  land  passed  to  the 
patentee  of  the  uplands. 

2.  Appeal  and  error  «=s>lOII(l)  —  Finding  on 
oonflwtlng  evidence  not  disturbed. 

A  finding  by  the  trial  court  on  conflicting 
evidence  will  not  be  disturbed;  there  being  siuf- 
fident  evidence  to  support  it 

3.  Quieting  title  ^s>29— Where  no  advert*  ti" 
tie  was  acquired,  delay  does  not  amonnt  to 
laches. 

Where  defendant's  predecessor  did  not  suc- 
ceed in  establishing  title  to  land  l)y  adverao 
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poMession,  tati  for  many  jeax*  before  init 
there  was  bo  reKolar  occapancy  by  defendant's 
predeeesaor,  etc.,  plaintiff,  who  had  title,  was 
nnder  no  daty  to  commence  an  action  to  qniet 
title  against  occasional  occupants,  and  so  a 
later  action  to  quiet  title  was  not  barred  by 
laches. 

Appeal  from  Superior  Court,  Lake  County; 
M.  S.  Sayre,  Judge. 

Action  by  3.  H.  Maginnls  (L.  J.  Bhuman, 
substitute)  against  Emellne  W.  Hurlbutt. 
From  a  Judgment  quieting  plaintUTs  title, 
defendant  appeals.    Affirmed. 

See,  also,  34  Cal.  App.  B04,  168  Pac.  868. 

H.  B.  Clrarchlll,  of  Lakeport,  and  Ldvett 
K.  Fraser,  of  San  Francisco,  for  appellant. 

Arthur  C.  Hustou,  of  Woodland,  for  in- 
spondent. 

RICHARDS,  3.  This  is  an  appeal  from 
a  Judgment  in  faror  of  the  plalntUf  in  an 
action  to  quiet  title. 

The  lands  embraced  In  said  action  lie  along 
the  shore  of  Clear  Lake  between  the  meaiifler 
line  of  the  lands  granted  by  the  United  States 
government  to  the  predecessors  of  the  plain- 
^ff,  in  the  patent  on  which  the  latter  relies, 
and  the  edge  of  Clear  Lake  at  low-water 
mark.  The  defendant,  in  her  pleadings  and 
proofs  In  the  trial  court  and  in  her  briefs 
upon  this  appeal,  relies:  First,  upon  a  cer- 
tificate of  purchase  to  said  strip  of  land  is- 
sued by  the  state  of  CeliforAla  to  her  prede- 
cessor; second,  upon  adverse  possession  of 
said  strip  of  land  by  H.  B.  Guernsey,  oaB  of 
the  defendant's  predecessors  in  the  posses- 
sion of  said  premises;  and,  third,  upon  the 
plaintifTs  laches  In  the  institution  of  the 
present  action. 

[1]  As  to  the  Arst  of  these  contentions  it 
was  resolved  by  the  trial  court  against  the 
defendant  upon  evidence  which  sufficiently 
tended  to  show  that  the  lands  in  question 
were  not  swamp  and  overflowed  land  within 
the  meaning  of  that  term  as  used  in  the  act 
of  Congress  of  September  28,  1850,  commonly 
known  as  the  Swamp  Land  Act,  and  henCe 
that  the  attempted  grant  of  said  lands  under 
the  act  of  the  state  of  California  approved 
March  24,  1893,  and  commonly  known  as  the 
Lake  Location  Act  (St.  1893,  p.  341),  con- 
veyed no  title  to  the  defendant's  original 
predecessor  dalming  under  said  grant 
Churchill   ▼.  Kingsbury,   178  Cal.  654,  174 
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Pac.  S29.  In  that  case  also  the  claim  of 
the  defendant  that  grants  of  the  character 
of  that  under  which  she  claims  were  validat- 
ed by  section  8403s  of  the  Political  Code  is 
disposed  of 'adversely  to  her  contention. 

[2]  The  appellant's  second  contention  is 
that  she  has  become  entitled  to  said  Itinds 
by  adverse  possession.  With  respect  to  this 
contention  the  evidence  is  conflicting.  l<he 
trial  court,  in  Its  opinion  in  the  decision  of 
said  cause,  reviews  this  evidence,  and  arrives 
at  the  conclusion  that  the  defendant  failed 
at  the  trial  to  establish  the  right  of  her  pred- 
ecessor, Guernsey,  to  the  ownership  of  said 
lands  by  adverse  possession.  We  have  ex- 
amined the  record  with  reference  to  this  sub- 
ject, and  are  of  the  opinion  that  the  conclu- 
sion of  the  trial  court  In  this  regard  must 
be  sustained. 

[3]  The  final  contention  of  the  appellant 
is  that  the  platntlfl  was  guilty  of  laches  in 
delaying  the  institution  of  this  suit  during 
a  period  of  some  16  years  after  the  alleged 
adverse  holding  of  the  defendant's  predeces- 
sor, Guernsey,  dnring  which  time  the  sncdas- 
sors  of  Guernsey  down  to  the  defendant  here- 
in was  dealing  with  this  land.  The  evidence 
in  the  case,  however,  show's  that  said  Guern- 
sey did  not  succeed  in  establishing  bis  title 
to  said  land  by  adverse  possession,  but  that 
subsequent  to  the  year  1903  there  was  no 
regular  occupancy  of  said  land  either  by*  said 
Onernsey  or  by  his  successors  down  to  the 
defendant  herein,  and  hence  that  the  plain- 
tiff, having  title  to  said  land  under  the  terms 
of  his  patent  to  the  uplands  adjacent  to  the 
same,  had  laid  upon  him  no  duty  of  com- 
mencing an  action  to  quiet  title  against  per- 
sons whose  occasional  occupancy  of  the  prem- 
ises, or  whose  x>ayment  of  taxes  thereon, 
would  not  have  sufficed  to  create  during  said 
period  a  title  by  adverse  possession.  It  is 
not  contended  that  the  respondent  did  any 
act  which  could  be  construed  Into  an  estoih 
pel,  and,  this  being  so,  his  mere  delay  in  the 
institution  of  an  action  to  quiet  his  title 
against  occasional  occupants  of  this  portion 
of  his  lands  cannot  be  held  to  constitute  such 
laches  as  would  bar  his  right  of  recovery  In 
the  instant  case. 

This  disposes  of  the  several  points  made  by 
the  appellant 

The  Judgment  is  affirmed. 

We  concur:  WASTB,  P.  J.;  KINSBLL. 
Judge  pro  tern. 
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(48  Cal.  A.VP-  3B7) 

HINRICH8EN   V.   IMPERIAL  WATER  CO. 
NO.  I.  et  al.    (Civ.  3341.) 

(DiEtrict  Conrt  of  Appeal,  Second  PistHct,  DI- 
Tision  1.  CaUforuia.    Sept.  23,  XOtO).) 

1.  Corporations  «=> 1 23 (1 4)— Pledgor  by  tpeel- 
fying  method  of  sale  on  default  waives  com: 
plianoe  with  statutory  metliod. 

Where  trnst  deed  conveyed  land  and  also 
corporate  stock,  and  proyided  for  sale  thereof 
b7  trustee  on  default  in  payment  of  note  in  the 
manner  described  in  the  trust  deed,  the  trus- 
tee, as  a  condition  to  sale  of  the  stock,  was 
not  required  to  give  the  notice  required  on 
sale  of  pledged  personal  property  by  Civ.  Oode, 
i  8006,  and  Oode  Civ.  Proc.  S  m2,  bat  was 
merely  required  to  proceed  in  the  manner 
specified  in  the  deed,  since  t^  grantor,  by  spec- 
ifying the  notice  to  be  given,  vralved  compli- 
ance with  the  statutory  method. 

2.  Corporations  «=»I23(I4)— Pledgor  held  to 
havo  ratified  sale  estopping  bin  from  ques- 
tioning Its  validity. 

Pledgor  of  stock  who  directed  tmstee  who 
had  sold  stock  on  defsnlt  in  payment  of  note 
secured  to  pay  out  of  the  purchase  money  re- 
ceived from  tile  sals  several  sums  of  money, 
exhausting  proceeds  over  and  above  sum  owing 
to  holder,  is  estopped  to  question  validity  of 
sale  for  insufficiency  of  notice. 

3.  Corporations  «=»I33  —  In  suit  to  compel 
transfer  of  stook  bought  at  trustee's  sale, 
held,  purchaser  might  show  ratlllcation  of 
sale. 

In  action  by  purchaser  of  stock  at  trustee's 
sale  to  compel  transfer  of  stock  on  books  of 
corporstion,  where  pledgor  joined  as  a  defend- 
ant, in  answer  and  also  in  cross-complaint  al- 
leged ownership  of  stock,  and  where  plaintiff 
in  answer  to  cross-complaint  denied  such  al- 
legation, plaintiff  could  show  that  such  defend- 
ant ratified  the  sale,  and  was  therefore  estop- 
ped to  question  its  validity,  being  entitled  un- 
der such  pleadings  to  introduce  any  evidence 
showing  that  the  title  and  right  of  possession 
was  vested  in  himself. 

Appeal  from  Superior  CSourt,  Imperial 
County;  FranUin  J.  Cole,  Judge. 

Action  by  Irl  El.  Hln^ichsen  against  the  Im- 
perial Water  Company  No.  1,  L.  F.  Fams- 
worth,  and  others.  In  which  last-named  de- 
fendant filed  cross-complaint.  Judgment  for 
plaintiff,  and  last-named  defendant  appeals. 
Affirmed. 

B.  B.  Simon,  of  M  Oentro,  for  appellant 
Hickcox   &    Crenshaw    and    Frederick    3. 
Trade,  all  of  El  Oentro,  for  respondent 

CONRFT,  P.  X  This  is  an  action  brought 
by  the  plaintiff  to  compel  the  transfer  to  liim, 
on  the  books  of  defendant  corporation,  of 
160  shares  of  Its  capital  stock.  The  defend- 
ant Famsworth  filed  with  his  answer  a  cross- 
complaint  alleging  that  the  plalntUf  convert- 
ed the  stock  to  his  use,  to  Famsworth's  dam- 


age in  the  sum  of  $4,800.  Jndgmoit  was  en- 
tered in  favor  of  the  plaintiff,  and  Fams- 
worth appeals  therefrom. 

On  the  Ist  day  of  Jane,  1910,  U  F.  Fama- 
worth  and  R.  H.  Benton  executed  to  A.  A. 
Cox  their  note  in  the  sum  of  $12,600,  due  on 
or  before  January  1,  1916,  secured  by  a  trust 
deed  of  that  date  conveying  to  the  trustee 
certain  described  real  property  In  the  connty 
of  Imperial  together  with  said  160  shares  of 
cairftal  stock  of  Imperial  Water  Company  Noi 
1.  It  was  provided  therein  that  upon  default 
in  payment  of  the  debt  the  trustee  "shall  sell 
the  above-granted  premises,  or  such  part 
thereof  as  tn  his  diacretion  he  shall  find  it 
necessary  to  sell,"  in  the  manner  described 
in  the  deed,  namely,  by  first  publishing  notice 
of  the  time  and  place  of  such  sale,  with  a  de- 
scription of  the  property  to-  be  sold,  at  least 
once  a  week  for  four  weeks  in  some  news- 
paper published  in  said  county  of  Imperial. 
On  May  29,  1918,  Cox  transferred  to  Hinrlch- 
sen  said  promissory  note,  together  with  the 
security.  Default  having  been  made  in  the 
payment  of  the  note,  the  trustee,  on  request 
of  Hinriehsen,  advertised  the  property  In  the 
manner  <Jescribcd  in  the  trust  deed  for  sale 
on  the  lOtb  day  of  July,  1918.  At  that  time 
the  trustee  offered  for  sale  to  the  highest  bid-, 
der  all  of  the  property  described  In  the  deed, 
including  said  160  shares  of  capital  sto(^  At 
the  time  of  execution  of  the  trust  deed  Fams- 
worth and  Benton  had  caused  the  water  stock 
to  be  issued  to  Cox,  pledgee  of  Famsworth 
and  Benton,  and  had  delivered  said  water 
stock  to  Oox  without  the  Indorsement  of  said 
pledgors.  At  the  time  appointed  for  the  sale, 
and  when  the  property  was  offered  for  sal'e^ 
both  Famsworth  and  one  Wallace  Merchant 
were  present  This  occurred  pursuant  to  an 
agreement  in  writing  theretofore  made  be- 
tween the  two  men  last  named  which  referred 
to  the  proposed  sale  of  land  and  water  stoc^ 
and  wherein  Merctiant  agreed  to  bid  for  the 
property  the  sum  of  $30,000.  and  further 
agreements  were  made  with  respect  to  the 
terms  on  which  Merchant  should  bold  the 
title  if  Merchant  became  purchaser  at  such 
sale.  Merchant  did  bid  the  sum  of  $30,000, 
but  the  property  was  sold  to  Hinriehsen  by 
reason  of  the  fact  that  Hinriehsen  bid  the 
higher  sum  of  $30,350.  After  the  sale  and  on 
the  same  day  the  defendant  Famsworth  di- 
rected the  trustee  to  pay  out  of  the  purchase 
money  received  from  the  sale  several  sums  of 
money,  and  said  sums  were  by  virtue  of  such 
order  paid  out  by  the  trustee,  thereby  ex- 
hausting the  entire  proceeds, of  the  sale  over 
and  above  the  sum  of  approximately  $20,000 
owing  to  Hinriehsen. 

Notwithstanding  the  facts  above  stated,  ap- 
pellant Famsworth  claims  that  the  sale  of 
the  water  stock  was  void  because  the  only 
notice  of  sale  given  by  the  trustee  did  not 
Include  a  notice  given  by  posting  written  no- 
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tice  of  the  time  and  pldee  of  sale  in  three 
public  places  in  the  township  or  city  where 
the  same  was  to  b«  made;  in  other  words, 
that  the  notice  of  sale  .was  not  the  kind 
of  notice  required  to  be  given  upon  sale  of 
personal  property  xmder  execution,  as  pro- 
vided by  Civil  Code,  {  3005,  and  section  692 
of  the  Code  of  Civil  Procedure,  and  that,  the 
Indebtedness  to  Hinrlchsen  having  been  satis- 
fled  by  virtue  of  the  sale  (which  Is  admitted 
to  have  been  valid  with  respect  to  the  real 
property  described  in  the  trust  deed),  the 
shares  of  stock  became  tlie  property  of  Fams- 
worth,  free  from  any  claim  of  Hinrlchsen. 

[1]  It  la  true  that  the  trust  deed  did  not  in 
terms  and  by  special  or  separate  reference  to 
the  shares  of  stock  provide  for  die  manner  of 
sale  thereof,  but  It  did  grant  and  convey  the 
land  and  the  shares  of  stock  to  the  tmstee, 
anthorlzed  the  trustee  to  pay  all  taxes,  assess- 
ments, and  Hens  "upon  said  premises,"  and 
"all  assessments  against  said  shares  of  cap- 
ital stock  which  may  in  their  Judgment  atFect 
said  real  or  personal  property  or  these 
trusts,"  and  provided  that  In  case  of  default 
In  payment  when  due  of  any  of  the  Indebted- 
ness covered  by  the  Instrument,  the  trustee, 
on  application  of  the  creditor,  "shall  sell  the 
above-grranted  premises,  or  sudi  part  thereof 
as  In  his  discretion  he  shall  find  it  necessary 
to  sell  in  order  to  accomplish  the  object  of 
these  trusts,"  and  that  such  sale  should  be 
made  in  the  manner  described  in  the  trust 
deed.  We  are  of  the  opinion  that  this  instru- 
ment, taken  as  a  whole  and  considered  In  the 
light  of  the  purposes  for  which  it  .was  made, 
intended  that  the  manner  of  sale  and  the  no- 
tice of  sale  set  forth  In  the  trust  deed  should 
apply  to  the  shares  of  stock  as  well  as  to  the 
land  described  in  the  deed.  So  construed,  the 
terms  of  the  deed  as  agreed  to  by  Famsworth 
In  execntlng  the  same  constituted  a  waiver 
of  compliance  with  the  statutory  method  of 
sale  of  pledged  personal  property.  This  being 
■o,  the  sale  carried  to  the  purchaser  full  right 
and  title  to  the  shares  of  stock,  and  the  plain- 
tiff Is  entitled  to  have  the  same  transferred  to 
him  on  the  books  of  the  corporation.  It  is  con- 
ceded that  Hinrlchsen  presented  the  certifl- 
cate  of  stock  to  the  secretary  of  the  water 
company,  together  with  the  trustee's  deed, 
and  duly  made  demand  for  such  transfer, 
wbldi  was  refused. 

[2,  f]  We  farther  agree  with  the  suggeetl<m 
made  by  respondent  that  if  by  reason  of  the 
claimed  failure  to  give  notice  as  required  by 
ttie  statute  in  case  of  sales  of  pledged  proper- 
ty the  sale  was  not  legally  made,  nevertheless 
appellant  by  his  acts,  which  we  have  briefly 
described,  ratlfled  Hie  sale  and  shonld  not 
now  be  heard  to  question  its  validity.  To 
meet  this  contention  of  the  respondent,  ajwel- 
lant  Insists  that  ratiflcation  of  the  sale  can- 
not be  claimed  against  him,  because  sudi  ra- 
tiflcation was  not  pleaded  by  respondent  in 
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his  answer  to  the  croas-eomplaint,  and  be- 
cause at  the  time  of  sudt  alleged  ratlflGatlon 
Famsworth  did  .not  know  of  the  material 
facts  relative  to  the  sale;  that  is  to  say,  did 
not  know  what  the  law  was  with  regard  to 
the  sale  of  pledged  property,  or  what  steps 
a  pledgee  must  take  in  order  legally  to  sell 
pledged  property,  or  that  the  statutory  no- 
tices had  not  been  posted.  Under  the  circum- 
stances of  this  case,  we  think  that  such  itlead- 
Ing  on  the  part  of  the  plalntUF  was  not  nec- 
essary. Defendant  Famsworth  answered, 
apart  frora  his  cross-complaint,  affirmatively 
alleging  that  he  was  the  owner  of  the  water 
stock  and  eqtltled  to  possession  of  the  certif- 
icate therefor.  In  his  cross-oomplaint  he 
again  alleged  that  he  was  then  and  there  tlie 
owner  of  said  certificate  and  shares  of  stock, 
which  allegation  was  denied  by  the  answer 
to  cross-complaint  This  was  sufficient  to  en- 
title the  plain tlfF  to  introduce  any  evidence 
showing  that  the  title  and  right  of  possession 
of  the  property  at  the  time  in  question  was 
vested  In  himself.  Summerville  v.  Stockt(Hi 
Milling  Co.,  142  OaL  529,  548,  76  Pac.  243. 

There  is  no  evidence  that  the  sale  of  the 
land  alone  would  have  brought  a  sum  suffi- 
cient to  have  paid  the  indebtedness  to  Hin- 
rlchsen, even  if  we  ezdude  from  considera- 
tion the  fact  that  a  large  additional  sum  paid 
out  by  the  tmstee  to  Hinrlchsen  as  purchaser 
was  in  effect  paid  over  to  Famsworth  after 
the  sale,  and  on  his  order,  to  bis  other  cred- 
itors. Kevertheless,  without  tendering  to  the 
plaintiff  any  sum  whatever,  he  seeks  to  have 
returned  to  him  a  valuable  part  of  the  prop- 
erty which  was  included  In  th^  trustee's  sala 
The  injustice  of  appellant's  claim  is  dear  on 
the  face  of  the  record. 

The  Judgment  is  affirmed. 

We  concur:  SHAW,  J.;  JAMBS»J. 


(4>  0«1.  App.  StS) 

HUMPHREY  V.  UNITED  STATES  MACA- 
RONI   CO.    (CIV.  3346.) 

(District   Court   of   Appeal,    Second   District, 
Division  1,  California.    Sept  28,  1920.) 

I.  Master  asd  servaat  «=»329->PI«adlaos  hali 
sot  to  ralie  Imus  of  ownership  of  automobils 
or  employment  of  driver. 
In  an  action  against  an  antomobile  owner 
for  injuries,  in   which   the  complaint   alleged 
that  the  automobile  was  owned  by  defendant 
and     was     driven     by     defendant's     employi, 
an    answer   admitting   that   defendant   had   a 
person    in    its    employ    whose    duties    were 
to  drive,  tmt  denying  that  the  automobile  was 
driven  by  the  driver  thereof,  or  any  employs 
of   the  defendant,   negligent^   or   mdawfnlly, 
held  not  to  raise  issue  of  defendant's  owner- 
ship or  employment  of  driver. 
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2.  MaiMpal  oorpenitions  «=»592(l)— Ordl. 
■«BM  held  Bot  iaeoBtltteBt  with  Motor  Ve- 
hicle Aot 

Ordinance  requiring  driver  of  yehide  to 
drire  on  right-hand  side  of  street  as  near 
right-hand  cnrb  aa  possible  held  not  incon- 
sistent with  Motor  Vehicle  Act,  f  20,  snbd.  (a), 
requiring  driver,  wherever  practical,  to  drive 
on  right-hand  side  of  highway;  the  ordinance 
not  requiring  travel  on  right-hand  side  of 
street  when  the  conditions  are  such  that  it  is 
not  practical. 

3.  Municipal  oorporatlont  «=3592(l)— Motor 
Vehlolo  Aot  provallt  over  Incontlsteat  ordl- 
■anoe. 

Motor  Yehide  Act,  |  22,  prescribing  rate 
of  speed,  prevaila  over  inconsistent  ordinance, 
the  ordinance  in  such  case  being  void. 

4.  Appeal  asd  error  «=>I05I(I)— Adailstioa  of 
void  ordinance  held  harmless. 

In  action  for  injury  sustained  when  struck 
by  defendant's  automobile,  admission  in  evi- 
dence of  void  ordinance  prescribing  rate  of 
speed  held  not  prejudicial  to  defendant,  where 
the  evidence  proved  that  automobile  driver  at 
time  of  acddent  was  violating  the  Motor  Ve- 
hicle Act 

Ai^eal  from  Superior  Court,  Los  Angeles 
County;  John  M.  York,  Judge. 

Action  by  Henry  S.  Humphrey  against  the 
United  States  Macaroni  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Duke  Stone,  of  Los  Angeles,  for  appellant. 
B.  B.  Drake,  of  Los  Angeles,  for  respond- 
ent 

CONBBY,  P.  J.  The  defendant  appeals 
from  a  Judgment  rendered  In  favor  of  the 
plaintiff  for  the  sum  of  |5,636  on  account  of 
alleged  negligence  of  the  defendant  in  the 
operation  of  its  automobile  at  the  Intersec- 
tion of  Lyons  and  Ramires  streets  in  the  dty 
of  Los  Angeles  on  the  8d  day  of  October, 
1918. 

Appellant  contends  that  the  findings  are 
not  sustained  by  the  evidence.  In  this,  that 
there  Is  no  evidence  showing  that  defendant 
owned  the  automobile  or  that  the  person 
driving  it  was  in  defendant's  employ  or  was 
acting  in  any  way  for  the  defendant  The 
complaint  alleged  that — 

"While  plaintiff  was  walking  carefully  along 
on  the  sidewalk  of  the  northerly  side  of  Ljodr 
street,  at  or  near  the  intersection  of  Ramirez 
street,  which  are  public  streets  in  the  dty  of 
Los  Angeles,  state  of  California,  the  afore- 
said automobile  of  the  defendant  herein,  while 
being  driven  and  propelled  by  the  aforesaid 
driver  and  employ^  of  said  defendant  herein, 
was  so  negligently  and  unlawfully  operated  tnat 
it  overturned  upon  and  over  plaintiff  and  vio- 
lently struck  and  threw  down  plaintiff  herein 
while  he  was  on  the  said  sidewalk  at  or  near 
the  aforesaid  intersection,  and  injured  him  as 
hereinafter  set  out" 


The  answer  on  that  subject  Is  as  fbUows: 

"AdmiU  that  on  or  about  October  3,  1918, 
defendant  heroin  had  a  person  in  its  employ 
whose  duties  were  to  drive  an  automobile  tm 
the  defendant,  but  denies  that  on  October  3, 
1918,  while  plaintiff  was  walking  carefully  alonr 
or  on  the  sidewalk  of  the  northerly  side  of 
Lyons  street  at  or  near  the  intersection  of 
Ramires  street  in  the  dty  of  Los  Angdes,  the 
automobile  of  the  defendant  was  driven  or  pro- 
pelled by  the  driver  thereof,  or  any  employe  ot 
the  defendant  negligently  or  unlawfully,  or 
that  the  same  was  so  negligently  or  unlaw- 
fully operated  that  it  overturned  upon  or  over 
plaintiff,  or  vidently,  struck  or  threw  down 
plaintiff  while  he  was  on  the  sidewalk,  or  at 
or  near  the  aforesaid  intersection,  or  that  plain- 
tiff was  thereby  injured." 

[1]  This  answer  in  effect  admits  that  de- 
fendant's automobile  was  being  driven  by 
defendant's  employ^  and  as  such  employfi  at 
the  time  and  place  Indicated.  The  only  de- 
nial la  that  the  driving  of  the  automobile  by 
defendant's  employe  was  negligent  or  unlaw- 
ful, or  so  negligent  or  unlawful  that  the  auto- 
mobile was  overturned  upon  the  plaintiff,  to 
his  Injury,  etc.  On  the  issues  thus  limited, 
it  was  not  necessary  for  the  plaintiff  to  In- 
troduce evidence  to  prove  that  the  defend- 
ant owned  the  automobile  or  that  the  driver 
was  In  the  defendant's  employ. 

Appellant  next  contends  that  the  court 
erred  In  admitting  In  evidence  certain  sec- 
tions of  an  ordinance  of  the  city  of  Los 
Angeles,  thereby  overruling  defendant's  ob- 
jection that  the  provisions  of  the  ordinance 
are  different  from  the  provisions  of  the  Mo- 
tor Vehicle  Act  on  the  same  subject  and 
that  the  state  law  controls.  Section  6  of  the 
ordinance  provides  that — 

"The  driver  of  any  vehide,  upon  meeting  any 
other  vehide  at  any  place  upon  any  street 
shall  turn  to  the  right,  and,  on  all  occasiou>. 
shall  travd  on  the  right-hand  side  of  such 
street,  and  as  near  the  right-hand  curb  thereot 
as  possible,"  with  exceptions  whidi  need  not 
be  discussed. 

The  Motor  Vehide  Act  (section  20,  sabd. 
[a].  Stats,  of  1917,  p.  400)  requires  that  the 
driver  of  a  vehide  on  a  pubUc  highway 
"wherever  practicable  shall  travd  on  the 
right-hand  side  of  such  highway."  Appellant 
contends  that  the  language  of  the  ordinance 
requiring  vehicles  to  travd  on  the  right-hand 
side  of  the  street  is  absolute  In  terms,  where- 
as the  Motor  Vehicle  Act  only  requires  such 
travel  on  the  right-hand  side  of  the  street 
whetevee  practicable. 

[2]  It  would  be  absurd  to  construe  the  or- 
dinance as  requiring  such  travd  on  the  rlf^t- 
hand  side  of  the  street  when  the  conditiona 
are  such  that  It  Is  not  practlcaUe.  There 
is  no  difference  In  ^ect  between  the  terms 
of  the  ordinance  and  of  the  statute  with  re- 
gard to  this  rule. 
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[t,  4]  Section  80  of  tbe  ordinance  proTldes 
that— 

"Any  peison  who  shall  ride,  drive  or  propel 
or  who  shall  cause  or  permit  to  be  ridden 
driven  or  propelled,  any  vehicle  at  a  rate  of 
speed  greater  than  twenty  (20)  miles  per  hour 
and  not  greater  than  thirty  (30)  miles  per  hour 
along  or  npon  any  street  in  tbe  city  of  Los 
Angeles,"  ontaide  of  certain  described  terri- 
tory, shall  be  deemed  guilty  of  a  misdemeanor. 

The  Motor  Vehicle  .A^  (section  22  [a], 
Stats.  1917,  p.  404)  provides,  among  other 
things: 

"That  no  person  shall  operate  or  drive  a 
motor  vehicle  or  othdr  vehicle  on  any  public 
highway  at  a  greater  rate  of  speed  than  fif- 
teen mUes  an  honr  *  *  *  in  approaching 
or  traversing  an  intersecting  highway,  or  cross- 
ing or  intersection  of  highways,  or  in  approach- 
ing or  going  around  comers  or  curves  in  the 
highway,  when  in  any  of  the  foregoing  cases 
the  operator's  or  chaufEeur's  view  of  the  road 
•    •    *    is  obstructed." 

At  the  time  and  place  in  qnestlon  in  this 
case  the  defendant's  antomoblle  was  travel- 
ing in  a  southerly  direction  on  Lyons  street 
and  approaching  Ramirez  street  The  evi- 
dence tends  to  prove  that  the  antomoblle  was 
travding  in  the  middle  of  the  street  at  a 
rate  of  speed  In  excess  of  20  miles  per  hour ; 
that  the  operator's  view  of  the  road — that 
is  to  say,  of  Ramirez  street — so  far  as  travel 
from  the  west  on  that  street  was  concerned, 
was  obstmcted  by  a  two-story  bnildlng  lo- 
cated at  the  northwest  comw  of  the  two 
streets.  At  the  Intersection  the  automobile 
made  a  sharp  turn  to  the  left,  and  tnmed 
over.  We  concede  that  the  Motor  Ydiicle 
Act  on  the  subject  prevails  over  the  ordi- 
nance, and  that  the  ■  provisions  of  the  ordi- 
nance are  invalid.  Bx  parte  Daniels,  deci- 
sion by  the  Supreme  Court,  rendered  Sep- 
tember 10,  1920,  192  Pac.  442.  It  appears  by 
the  evidence  to  which  we  have  referred  that 
the  court  was  Justified  In  its  finding  of  negli- 
gence on  the  part  of  the  defendant  under  the 
provisions  of  tbe  Motor  Vehicle  Act  by  rea- 
son of  the  same  facts  which  would  have 
made  the  driver's  conduct  negligent  under 
the  provisions  of  the  ordinance,  if  the  or- 
dinance had  been  in  force.  This  bdng  so,  the 
admission  of  the  ordinance  in  evidence, 
though  erroneous,  was  not  prejudicial  to  the 
defendant  In  the  case  next  to  be  dted  ap- 
pellant contended  that  the  court  erred  in  ad- 
mitt±Dg  in  evidence  an  ordinance  of  the  dty 
of  Long  Beach  containing  certain  regulations 
concerning  the  method  of  driving  a  vehicle 
in  a  public  street  The  court  found  facts 
showing  that  the  conduct  in  question  violated 
not  only  the  provisions  of  tbe  ordinance,  but 
those  of  the  statute.  Thereupon  the  Supreme 
Court  said: 

"In  view  of  this  finding  it  is  not  necessary 
to    consider    whether    the    •    •    •    section    8 
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above  referred  to  was  superseded  by  the  Motor 
Vehicle  Act  It  is  to  be  noted  that  the  court 
not  only  found  tliat  at  the  time  of  the  acci- 
dent the  defendant  was  violating  the  said  city 
ordinance,  but  also  that  he  was  riolating  the 
Motor  Vehicle  Act  iUelf,  in  that  'he  did  not 
keep  to  the  right  of  the  center  of  the  street 
Intersection  of  said  Third  street  and  Atlantic 
avenue.'  For  this  reason  the  admission  of  the 
ordinance,  even  if  erroneous,  would  not  be  prej- 
udicial."   Pemberton  v.  Amy,  182  Pac.  064,  967. 

The  last  point  presented  by  appellant  is 
that  the  damages  awarded  in  this  case  are 
excessive.  The  evidence,  which  we  will  not 
take  space  to  review,  shows  very  serious  in- 
juries received  by  the  plaintiff.  The  amount 
of  the  award  Is  not  great  enough  to  raise  any 
presumption  that  it  was  based  on  prejudice 
or  passion,  rather  than  sober  Judgment  and 
we  are  not  able  to  say  that  it  is  grossly  dis- 
proportionate to  any  reasonable  limit  of  com- 
pensation warranted  by  the  facts. 

The  Judgment  is  afSrmed. 

We  concur:  SHAW,  J.;  JAMBS,  X 


(A»  Cal.  App.  429) 
ROTHWELL  et  al.  V.  VAUQHN.    (CIv.  3458.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 2,  California.    Sept  30,  1920.) 

1.  Partnership  «=3242 (5)— Finding  sale  of  In. 
terest  in  partnership  business  took  place  on 
date  of  option  held  unsupported. 

A  finding  by  the  trial  court  that  a  sale  by 
defendant  to  plaintiff  of  bis  interest  in  a  part- 
nership buriness  took  place  on  a  date  difterent 
from  that  alleged  in  the  complaint  is  unsup- 
ported by  the  eridence,  where  it  appears  that 
what  was  executed  on  the  date  found  was 
merely  an  agreement  or  option  to  sell,  and  that 
the  transfer,  whidi  was  part  of  the  same  trans- 
action, occurred  on  a  subsequent  date  alleged 
hi  the  complaint 

2.  Partnership  «=3242(5)— Finding  that  part- 
ners,  suing  on  a  oovenant  of  a  predecessor  In 
business  had  ceased  to  do  buslaesa  under 
name  stated  in  contract  not  sustained. 

In  an  action  by  partners,  who  had  suc- 
ceeded to  defendant's  interest  in  a  business, 
on  defendant's  covenant  to  restrain  from  en- 
gaging  in  the  same  business,  evidence  held-  in- 
suffldent  to  sustain  the  trial  court's  finding  that 
plaintiffs  had  ceased  to  do  business  under  the 
firm  name  stated  in  the  contract  and  had  en- 
gaged in  business  under  another  name. 

3.  Partnership  «=s>279>— Remaining  partner  oan 
enforce  oovenant  with  firm  after  dissolution. 

After  a  partnership  with  which  defendant 
had  covenanted  not  to  engage  in  business  for 
a  limited  time  was  dissolved,  under  (Sv.  Code, 
I  2450,  by  the  sale  of  one  partner's  interest 
but  the  remaining  partner  and  the  purchaser  of 
the  interest  remained  in  business  as  partners, 
the  remaining  partner  could  enforce  the  cove- 
nant against  defendant. 
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4.  InJuBotlon  4=>l 28— Finding  do  •olicltatlon 
of  forniar  customera  held  eontrary  to  evl- 
denoe. 

In  a  snit  to  reatrain  the  violation  of  de- 
fendant's covenant  not  to  engage  in  bnaioess 
within  a  specified  time,  evidence  by  defendant 
himself  that  he  had  given  former  customers  his 
card  after  engaging  in  the  nev  bnsiness  and 
sent  them  circulars,  that  several  had  seen  his 
advertisement,  and  had  come  to  his  place  of 
busineaa,  'held  to  show  that  a  finding  by  the 
trial  court  that  defendant  had  not  solicited  for- 
mer cuBtomers  was  contrary  to  the  evidence. 

5.  Good  will  «s>6(4)  —  Covenant  to  refrain 
from  business  held  not  terminated. 

Evidence  that  defendant,  who  had  been  em- 
ployed by  tilaintifts  and  covenanted  not  to  en- 
gage in  a  competing  business,  requested  re- 
leaae  from  his  employment  to  engage  in  buai 
nesa  in  another  dty,  whereupon  the  contract 
of  employment  was  canceled,  under  Oiv.  Code, 
H  1688,  169&,  by  tearing  off  the  signatures,  bat 
tho  contract  containing  the  covenant  was  ez 
presaly  reserved  by  plaintiffs,  does  not  sup- 
port the  trial  court's  finding  that  the  parties 
released  each  other  of  all  covenanta  and  obli' 
gations  between  themselves. 

6.  Partnership  «=364— Fallara  to  file  certifl- 
oata  as  to  flotltlous  firm  name  does  not  bar 
reoovery  on  oontraot  In  partners'  Individual 
name*. 

Under  Civ.  Code,  {  2468,  prohibiting  action 
on  a  contract  under  a  fictitious  or  parmership 
name  when  a  required  certificate  baa  not  been 
filed,,  the  failure  to  file  the  certificate  does  not 
prevent  enforcement  of  a  covenant  by  defend- 
ant not  to  engage  in  the  business,  made  in  the 
names  of  the  partners'  individual,  and  not  in 
Mieir  fictitious  firm,  name. 

7.  Good  wilt  «=»6(4).— Mutaal  nsoiwion  of  por 
tioD  of  oontraot  ia  aot  bruch,  whioh  terrai' 
natas  obligation. 

Bv«n  if  a  contract  for  the  employment  of 
defendant  by  plaintiffs  was  a  part  of  the  agree- 
ment by  which  defendant  sold  his  business  to 
plaintiffs  and  agreed  not  to  engage  in  compet- 
ing business,  a  mutual  resdssion  of  the  contract 
for  employmont  at  defendant's  request  was 
not  a  breach  of  the  entire  contract,  which  ter- 
minates his  obligation  to  refrain  from  engaging 
in  the  business. 

Appeal  from  Saperlor  Court,  Los  Angeles 
County ;  '  John  "W.  Shenk,   Judge. 

Action  by  (tester  L.  Rothwell  and  anoth- 
er against  Leon  B.  Vaughn  to  restrain  de- 
fendant from  practicing  cytometry  In  viola- 
tion of  his  covenant  not  to  do  so.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Re- 
versed. 

L.  B.  Stanton,  of  Los  Angeles,  for  appel- 
lants. 

Irvin  O.  Louis  and  R.  U.  Blodget,  both  of 
Los  Angeles,  for  respondent 

NOURSE,  J.  Plaintiffs  appeal  from  a 
^dgment  in  favor  of  defendant  In  an  action 
brought  to  restrain  defendant  from  practic- 


ing the  bnsiness  or  profession  of  optometry 
In  the  dty  of  Los  Angeles,  in  violation  of  a 
covenant  of  the  defendant  contained  in  the 
bill  of  sale  of  bis  interest  in  a  certain  part- 
nership known  as  the  Cabn-Vanghn  Optical 
Company.  On  September  12,  1917,  Henry 
Cahn  entered  Into  an  agreement  to  sell  his 
three-fourths  interest  in  said  partnership 
bnsiness  to  the  pinlntifT  Rothwell  and  cov- 
enanted to  refrain  from  engaging  in  such 
business  In  the  olt^  of  Los  Angeles  for  a 
period  of  five  years  thereafter.  It  was  also 
agreed  that  the  defendant  Vaughn,  who  own- 
ed a  one-qnarter  interest  in  the  business, 
should  be  continued  as  a  partner  with  the 
purchaser.  During  the  period  of  the  option 
to  sell  contained  in  this  agreement  negotia- 
tions were  bad  with  defendant  Vaughn, 
whereby  he  agreed  to  sell  his  one^iuarter  in- 
terest In  said  business  to  plaintiff  Rothwell 
and  one  John  F.  Rothwell  for  the  sum  of 
$1,371.48.  On  tee  25th  of  October,  1917, 
Cahn  executed  and  delivered  his  bill  of  sale 
for  his  three-quarter  interest  In  the  business, 
and  on  the  same  day  defendant  executed  and 
delivered  his  bill  of  sale  for  bis  one-quarter 
Interest  in  the  business  to  the  two  Rothwells. 
In  this  bill  of  sale  defendant  covenanted  with 
the  purchasers  that  he  would  not  enter  into 
the  bnsiness  of  optometry,  except  for  the 
Rothwell  Optical  Company,  in  the  dty  and 
in  the  county  of  Los  Angeles  for  a  p»iod 
of  I  five  years  thereafter.  When  the  defend- 
ant entered  the  Oahn-Vaughn  Optical  Com- 
pany, he  transferred  to  the  partnership  a 
laige  number  of  prescriptions,  together  with 
the  good  will  of  his  business,  wbidx  he  bad 
theretofore  been  conducting  in  the  dty  of 
Lofl  Angeles.  He  continued  actively  in  the 
busineaB  of  the  Cahn- Vaughn  Optical  Com- 
pany, 80  that  at  the  time  of  the  transfers  in 
October,  1917,  the  company  had  upwards  of 
4,000  prescriptions  of  patrons  on  its  files, 
all  of  which  were  inclnded  in  the  two  bills 
of  sale.  On  the  same  day  that  the  transfers 
were  made  the  two  Rothwells  made  a  con- 
tract with  defendant,  whereby  they  agreed  to 
employ  him  as  an  optometrist  up  to  the  1st 
of  September,  1918,  at  $40  per  week.  He 
continued  in  their  employ  np  to  the  1st  day 
of  April,  1918,  when  John  F.  Rothwell  sold 
his  interest  in  the  business  to  the  plaintlfl 
Von  Breton,  and  the  plaintifl  Rothwell  pur- 
chased an  undivided  one-half  interest  In  the 
business  of  Von  Breton.  These  two  contin- 
ued to  operate  the  business  at  two  SQ>arate 
places  In  the  dty  of  Los  Angeles— one  at  718 
Broadway,  the  original  location  of  the  part- 
nership business;  the  other  at  404  South 
Broadway,  the  location  of  the  business  form- 
erly owned  by  Von  Breton.  At  thla  time 
the  defendant  was  detailed  to  the  store  at 
404  South  Broadway,  without  any  change  in 
the  manner  of  his  employment,  and  contin- 
ued to  be  so  employed  there  up  to  the  30th 
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of  Ainn,  1918,  wben,  upon  Us  own  lequest, 
he  was  paid  In  fnll  for  his  serrlces,  together 
wltb  one  month's  pay  In  advance,  and  hla 
employment  ceased.  Upon  the  last  day,  ac- 
cording to  his  own  testimony,  defendant  ap- 
proached the  plaintiff  RothweU  and  asked 
to  be  relieved  of  his  contract  of  employment, 
stating  that  be  had  an  opportunity  to  engage 
In  the  same  bnslness  In  the  dty  of  Modesto 
and  also  at  Oznard.  Acting  npon  this  re- 
qnest,  the  plalntltT  RothweU  canceled  the  con- 
tract of  employment,  by  tearing  the  slgna- 
tmes  off  botii  copies  of  the  document.  Attjie 
same  tfane  be  Informed  defendant  that  he 
Intended  to  retain  the  bill  of  sale  contain- 
ing the  covenant  which  is  the  basis  of  this 
action,  and  carefnlly  placed  that  document  in 
his  safe.  Some  suggestion  was  made  by 
plaintiff  RothweU  that  defendant  might  ob- 
tain employment  in  the  city  of  Pasadena,  or 
In  the  city  of  Long  Beach ;  but  nothing  was 
said  regarding  his  engaging  In  business  in 
the  dty  of  Los  Angeles,  and  no  suggestion 
was  made  by  dther  par^  that  the  covenant 
contained  in  the  bill  of  sale  be  waived  or 
canceled. 

Immediately  thereafter,  and  on  the  6th  day 
of  lilay,  1918,  defendant  entered  into  the 
business  of  optometry  in  his  own  name  in 
the  dty  of  Los  Angeles,  advertised  the  fact 
In  the  Los  Angeles  papers,  and  drcnlarized 
former  patrons  of  the  Cahn-Vaughn  Optical 
Company  to  give  him  their  business.  The 
evidence  shows  condnsively  that  defendant 
was  very  successful  in  his  new  enterprise, 
and  obtained  several  of  tbn  former  custom- 
en  of  the  Cahn-Vanghn  Optical  Company, 
as  well  as  those  of  the  plalntifls.  The  ap- 
peal Is  based  npon  the  ground  that  the  evi- 
dence is  InsuflSdent  to  sni^wrt  the  findings. 
Appellants  attack  substantially  all  the  find- 
ings made  by  the  trial  court,  but  considera- 
tion need  be  given  to  those  only  wherein  the 
most  glaring  error  appears,  as  it  is  not  likely 
that  the  other  errors  ciHnplained  of  will  oc- 
cur upon  a  new  trial  of  the  case. 

[1]  Finding  2,  to  the  efTect  that  Cahn  sold 
his  Interest  In  the  Cahn-Yaughn  Optical 
Company  to  the  Rothwdls  on  the  2Sth 
of  Septembtf,  1917,  rather  than  on  the  25th 
of  October,  1917,  as  alleged  In  the  com- 
plaint. Is  not  supported  by  the  evidence.  The 
instrument  dated  Septanber  12,  1917,  was 
merely  an  agreement  or  option  to  selL  The 
transfer  did  not  take  place  until  October  25, 
1917,  the  same  day  npon  which  defendant  sold 
his  interest  In  the  concern  to  the  Bothwells, 
and  without  doubt  the  two  transfers  consti- 
tuted one  transaction — that  is,  the  sale  of 
the  entire  parStership  Interest  to  the  Both- 
wells. 

f21  Flndlnj;  4,  which  Implies  the  dissolu- 
tion of  the  RothweU  Optical  Company  and 
One  formation  of  a  new  partnership,  known 
as  the  Yon  Breton-Rothwell  Optical  Compa- 
ny, TULS  no  support  in  the  evidence.  The 
partnenblp  of  John  F.  Bothwell  and  Chester 
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L.  RothweU  was  dissolved  by  operation  of 
law  through  the  sale  of  the  former's  inter- 
est. Section  2460,  Civ.  Code.  But  as  to  the 
dissolution  of  the  RothweU  Optical  Com- 
pany— that  is  to  say,  the  discontinuance  of 
the  firm  name — the  only  evidence  in  the  rec- 
ord la  that  of  Chester  RothweU.  When  ask- 
ed when  the  RothweU  Optical  Company  was 
dissolved  he  answered: 

"It  has  never  been  dissolved;  no.  He  [John 
F.  RothweU]  simply  sold  his  Interest  to  Yon 
Breton,  and  Yon  Breton,  simply  took  it  np 
where  he  dropped  it." 

[I]  There  Is  no  evidence  that  the  parties 
continued  to  do  business  under  the  name  of 
Yon  Breton-RothweU  Optical  Company,  or 
that  a  partnership  of  that  nanie  was  ever 
formed;  and.  If  they  did  so,  it  would  be 
wholly  immaterial  to  flie  Issues  of  the  cose. 
The  respondent  had  covenanted  with  the  two 
Bothwells  that  he  would  not  engage  in  the 
same  business  in  Los  Angeles  for  his  own 
benefit,  or  for  the  benefit  of  any  person  or 
firm  other  than  the  RothweU  Optical  Com- 
pany. If  this  firm  was  dissolved,  then  re- 
spondent was  not  entitled  to  engage  in  the 
business  in  Los  Angeles  ftor  any  one.  Though 
the  sale  of  the  John  Bothwell  Interest  may 
not  have  conveyed  the  right  to  respondent's 
personal  services  under  the  employment  con- 
tract, it  certainly  conveyed  his  rights  under 
the  covenant  In  any  event,  Chester.  Roth- 
weU, as  one  of  the  parties  benefidaUy  in- 
terested in  the  covenant,  was  entitled  to  en 
force  its  obligation.  He  continued  to  pay 
respondoit's  salary  after  the  sale  to  Yon 
Bretcm,  and  did  nothing  to  Indicate  an  In- 
tention to  waive  the  obUgatlon  of  the  cove- 
nant 

[4]  Finding  6,  to  the  effect  that  It  is  not 
true  that  respondent  has  soUdted  or  is 
soUdtlng  the  former  patrons  or  customers  of 
appellants,  as  successors  of  the  said  Cahn- 
Yani^n  Optical  Company,  is  in  direct  con- 
flict with  the  evidence  of  the  respondent. 
When  asked,  "Did  you  do  any  business  with 
the  old  customers  of  the  Cahn-Yaughn  Op- 
tical Company?"  he  answered: 

"If  such  they  be,  I  met  different  ones  I  had 
met  at  different  places,  and  gave  them  a  card, 
and  sent  them— some  came  in  through  the  no- 
tice in  the  change  of  my  address  I  put  in  the 
papep— I  guess  in  probably  three  months  i 
think  a  couple  of  dozen." 

Again: 

"When  yon  went  over  to  this  place,  yon  sent 
out  a  drcnlar  letter  to  a  number  of  them'/ 
A.  Yes,  sir;  I  went  through  the  telephone  book, 
and  any  place  I  could  get  names,  and  sent  out 
about  400." 

[i]  Finding  8,  to  the  effect  that  on  or 
about  the  Ist  of  April,  1918,  the  RothweU 
Optical  Company  and  the  respondent  settled 
between  themselves  all  daims  or  demands  of 
any  nature  existing  between  tbem,  and  then 
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and  there  each  leleased  the  other  from  any 
and  all  claims,  demands,  obligations,  cove- 
nants, and  conditions,  is  not  supported  by 
the  evidence.  In  the  first  place,  It  is  undis- 
puted that  respondent  continued  In  the  em- 
ploy of  the  appellant  Rotbwell  until  the 
30th  of  April,  1018,  and  that  no  transaction 
of  any  kind  was  had  between  them  on  the 
lat  of  April.  The  evidence  as  to  what  oc- 
curred on  the  30th  of  April  is  confined  to 
the  testimony  of  Chester  L.  RothweU  and  re- 
spondent, and  is  without  substantial  con- 
flict It  is  to  the  effect  that  on  that  dat?  re- 
spondent came  to  Rothwell's  office,  in  re- 
sponse to  a  suggestion  made  by  respondent 
over  the  telephone  that  he  desired  to  ter- 
minate Ills  employment,  and  that  he  planned 
to  enter  into  business  either  in  the  city  of  Mo- 
desto or  Oznard.  Upon  his  own  request  Rotb- 
well canceled  the  contract  of  employment,  by 
tearing  off  the  signatures  to  tioth  the  orig- 
inal contract  which  he  had  in  his  possession 
and  the  copy  which  was  presented  to  him 
for  that  purpose  by  respondent.  No  sugges- 
tion was  made  by  respondent  at  that  or  any 
other  time  that  the  covenant  contained  in 
the  bill  of  sale  should  be  waived  or  canceled. 
In  fact,  according  to  his  own  testimony  he 
did  not  request  a  release  from  the  covenant, 
and  did  not  at  any  time  suggest  to  Rothwell 
tliat  he  contemplated  or  might  desire  to  en- 
ter into  the  business  of  an  optometrist  in  the 
city  of  Los  Angeles.  He  did  testify  that 
he  handed  his  copy  of  the  covenant  to  Roth- 
well with  his  employment  contract,  but  that 
RothweU  returned  It  to  him  after  canceling 
the  employment  contract,  and  told  him  to 
keep  it,  as  he  intended  to  keep  the  original 
in  his  flies.  Respondent  also  testified  that 
he  did  not  at  that  time  contemplate  going  in 
business  for  himself  In  Los  Angeles  and  made 
no  suggestion  to  RothweU  that  he  might  do 
ao. 

Section  1688  of  the  Civil  Code  provides 
that— 

"A  contract  in  writing  may  be  altered  by  a 
contract  in  writing,  or  by  an  executed  oral 
agreement,  and  not  otherwise." 

Bnt  section  1699  of  the  same  Code  pro- 
vides that — 

"Tlie  destruction  or  cancellation  of  a  written 
contract,  or  of  the  signature  of  the  parties 
liable  thereon,  with  intent  to  extinguish  the  ob- 
ligation thereof,  extinguishes  it  as  to  all  the 
parties  consentiDg  to  the  act." 

The  latter  method  was  adopted  as  to  the 
contract  of  employment.  Rothwell  express- 
ly stated  that  he  intended  to  preserve  the 
bill  of  sale  with  the  covenant,  and  at  no 
time  expressed  any  intention  to  extinguish  the 
obligation  thereof  in  writing  or  otherwise. 
It  must  be  held,  therefore,  fliat  the  covenant 
was  still  In  full  force  and  effect. 

(6]  As  to  finding  9,  to  the  effect  that  the 
Rothwell  Optical  Company  ceased  to  engage 


in  business  on  the  Ist  of  April,  1918,  the  erl* 
dence  is  plainly  to  the  contrary,  aa  lias  here- 
tofore been  pointed  out  That  irartlon  of 
the  finding  which  relates  to  the  employment 
of  respondent  by  Von  Breton  on  Mardi  1st 
flnds  no  support  in  the  evidence.  That  por- 
tion of  this  flnding  and  of  the  one  following 
relating  to  the  failure  of  the  parties  to  file 
with  the  county  clerk  of  Los  Angeles  coun- 
ty a  certificate  of  copartnership  In  accord- 
ance with  section  2468,  Civil  Code,  is  sup- 
ported by  the  evidence  and  the  admissions 
of  counsel,  but  is  wholly  unrelated  to  any 
of  the  issues  of  the  case.  The  covenant  con- 
tained In  the  bill  of  sale  was  made  in  the 
name  of  Chester  L.  Rothwell  and  John  F. 
Rothwell  as  hidivlduals  "doing  business  un- 
der the  firm  name  of  Rothwell  Optical  Com- 
pany." Respondent  covenanted  with  tbese 
individuals  that  he  would  not  for  a  period 
of  five  years  thereafter  engage  in  the  tmsl- 
ness  or  profession  of  manufacturing  optician 
or  optometry  for  his  own  individual  ben^t, 
or  for  the  benefit  of  any  person,  firm,  or 
corporation  other  than  said  Rothwell  Opti- 
cal Company.  The  inhibitions  of  section 
2468  run  to  the  maintaiance  of  an  action 
upon  or  on  account  of  "any  contract  or  con- 
tracts made,  or  transactions  had,  under  such 
fictitious  name,  or  in  their  partnership 
name."  As  this  contract  was  not  made  in 
the  fictitious  or  partnership  name,  bnt  was 
made  in  the  individual  names  of  the  parties, 
it  is  dear  that  the  section  does  not  prohibit 
the  parties  maintaining  an  action  of  this 
nature.  SpreCkels  v.  Qrace  Darling  Hasp. 
Ass'n.  28  Cal.  App.  646,  648,  153  Pac  718. 
[7]  In  the  argument,  wholly  inconsistent 
with  their  theory  of  the  case  in  relation  to 
this  plea  of  abatement,  counsel  for  respond- 
ent now  Insist  that.  Inasmuch  as  the  cob- 
tract  of  employment  was  for  personal  serv- 
ices wherein  respondent  engaged  himself  in 
the  employ  of  the  two  Rothwells,  the  sale 
by  John  F.  Rothwell  of  his  Interest  in  the 
business  to  Von  Breton  ipso  facto  breached 
the  contract  It  is  thMi  argued  that,  as  the 
contract  of  employment  was  made  at  the 
same  time  as  the  covenant,  they  constituted 
one  entire  agreement  and  the  breach  of  the 
former  relieved  respondent  from  the  obliga- 
tion of  the  latter.  But,  assuming  that  the 
two  contracts  created  one  agreement  it  does 
not  follow  that  they  were  not  severable.  Re- 
spondent accepted  payment  of  his  salary  un- 
til June  1, 1918.  His  contract  of  employment 
had  but  3  months  to  run.  The  covenant  ran 
for  4^  years.  The  parties  could  very  well 
agree  to*  cancel  Hie  employment  tetmtract 
without  affecting  the  obligation  of  the  cove- 
nant Thus,  U  the  alleged  breach  of  April 
1st  was  waived  by  respondent  accepting  sala- 
ry in  accordance  with  the  employment  con- 
tract for  2  months  thereafter,  he  could  not 
assign  the  breach  as  an  excuse  for  his  re- 
pudiation of  the  covenant    His  testimony  la 
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all  to  the  effect  that  tbe  anployment  was 
tenalnated  solely  npon  bis  request  as  be 
felt  be  would  do  better  for  blmaelf  outside 
of  Los  Angeles.  Tliere  was  no  suggestion 
that  appellant  Rotbwell  bad  breached  bis 
contract  until  after  tbe  litigation  arose. 

For  these  reasons  tbe  Judgment  must  be  re- 
versed;  and  It  Is  so  ordered. 

We   concur:    LAl4<iD0N,   P.  J.;    BBIT- 
TAIN,  J. 


(M  Cal.  App.  at) 

FLY  V.  CLINE.  Sbarlff  of  Let  Aagales  Canty, 
at  al.      (Civ.   3214.) 

(District  0>iirt  of  Appeal,  Second  District,  Di- 
Tision  2,  California.  Sept  29,  1920.  Hear- 
inc  Denied  by  Supreme  C!ourt  Nov.  24,  1920.) 

1.  Jadgsieat  «=3779 (2)— Mortgages  «s»594(5) 
—Judgment  Ilea  held  not  to  attach  to  land 
ooBveyed  by  Jodgmeat  debtor  before  rendition 
of  Judgment 

Jodpnent  lien  did  not  attadi  to  land  convey- 
ed by  judgment  debtor  prior  to  rendition  of 
judgment  ao  as  to  give  judgment  creditor  right 
of  redemption  against  mortgage  foreclosure  sale 
pnrcfaaser  under  Code  Civ.  Proc.  f  701,  subd.  2, 
where  record  owner  at  time  of  rendition  of 
judgment  was  not  a  party  to  the  action  and  was 
an  innocent  purchaser  in  good  faith,  even  though 
judgment  debtor  had  conveyed  land  for  purpose 
of  defrauding  creditors. 

2.  Vendor  and  porchaser  9=>2A2  —  Purchaser 
for  value  presumed  prima  faelo  an  Innocent 
porchaser  In  good  faith. 

A  purchaser  for  value  is  presumed  prima 
fade  to  be  Innocent  purchaser  In  good  faith. 

3.  Fraudulent  oonveyaneas  «3l72(l)— Valid 
betwem  partloa. 

A  conveyance  in  fraud  of  creditors,  though 
declared  by  statute  to  be  void  as  to  creditors, 
is  valid  as  between  the  parties. 

4.  Fraudulent  eonvoyanoes  «=s>203— Bona  fldo 
parchaaar  from  fraudulent  graatao  takoa  title 
purged  of  fraud. 

A  bona  fide  purchaaer  from  the  fraudulent 
grantee  takea  the  title  even  against  the  credi- 
.  tors  of  the  fraudulent  grantor,  purged  of  the 
anterior  fraud  that  affected  the  title. 

5.  Vendor  and  purchaser  «=s>239 (4)— innocent 
purchaser  from  grantee  named  In  deed,  in- 
tended aa  mortgage,  gets  good  title. 

Where  a  conveyance  intended  aa  security  la 
absolute  on  ita  face,  and  the  land  is  aubaequent- 
ly  conveyed  to  an  innocent  third  person,  who 
psLya  tbe  purchaae  money  or  rendera  a  valuable 
conaideration  without  notice  of  the  true  char- 
acter of  the  conveyance,  he  geta  good  title  un- 
der Civ.  Code,  H  292S,  2960,  which  cannot  be 
lUsturbed  by  any  claim  that  the  original  trana- 
action  waa  a  mortgage,  and  not  an  abaolute  con- 
-veyamce. 


e.  Judgment  «=37ll— Mecbaaio's  lien  foreole- 
aure  deorea  not  raa  adjndleats  aa  to  rsoord 
owner  not  made  party  to  aetion. 
Mecbanic'a  lien  forecloaure  decree  in  action 
to  which  record  owner  of  land  waa  not  made  a 
party  waa  not  rea  adjudicate  in  aubaequent  ac- 
tion between  the  lien  claimant  and  auch  owner 
of  record  for  ber  aucceaaora  in  title. 

7.  Contracts  «=325— Agreement  held  meroly  an 
agreement  to  execute  building  contract. 

Owner'a  agreement  "to  give"  contractor  a 
contract  to  conatruct  apartment  house  "to  have 
about  64  apartmenta  of  two  and  three  rooma 
each  and  the  cost  not  to  exceed  flS.OOO,"  with 
no  definite  agreement  as  to  number  of  apart- 
menta or  price  to  be  paid,  held  not  to  empower 
contractor  to  do  any  work  on  premises;  the 
agreement  not  being  a  building  contract,  but 
merely  an  agreement  to  execute  a  building  con- 
tract 

8.  Contracta  «=>25— When  agreoment  to  oxe- 
oute  future  oontraot  la  valid. 

Where  the  minda  of  the  partiea  have  met 
reapecting  the  terma  and  conditiona  of  the  more 
formal  writing  that  ia  to  be  executed  by  them, 
and  the  agreed  terma  of  the  contract  thereaft- 
er to  be  executed  are  certain  and  in  all  reapects 
definitely  underatood  and  agreed  upon  in  ad- 
vance either  orally  or  by  informal  writing,  there 
la  an  obligatory  contract  dating  from  the  mak- 
ing of  the  earlier  agreement,  but,  unleaa  the 
agreement  to  execute  the  future  contract  ia 
definite  and  certain  upon  all  the  aubjecta  to 
be  embraced,  so  that  nothing  is  left  f«r  future 
negotiation,  it  is  nugatory. 

9.  Mechanios'  lions  «s»l32(l3)  —  Contraotor 
doing  prollmlnary  work  not  entitled  to  lllo 
eialm  within  60  days  after  completion  of  main 
contract. 

Contractor  who  did  work  preparatory  to 
erection  of  building, 'auch  aa  grading,  clearing  of 
lot,  removing  of  treea,  etc.,  under  an  agreement 
with  owner  claimed  by  him  to  be  a  building 
contract,  waa  not  entitled,  under  Code  Civ. 
Proc.  f  1187,  to  60  daya  after  completion  of 
conatruction  of  building  by  other  contractor  un- 
der another  contract  in  which  to  file  daim, 
but  waa  required  to  file  daim  within  atatutory 
period  after  completion  of  work  he  himself  per- 
formed. 

ID.  Machapies'  llena  «s»l32(ll)— Time  for  III- 
Ing  claim  not  extended  by  axistence  of  an* 
other  and  distinct  contract  unperformed. 
Where  labor  or  materiala  are  furnished  un- 
der  aeparate  building   contracta,   even   though 
such  contracta  are  between  the  aame  peraona 
and  relate  to  the  aame  building  or  employment, 
the  contracta  cannot  be  tacked  together  so  aa 
to  enlarge  the  time  for  filing  lien  for  what  waa  . 
done  or  furnished  under  either,  but  claim  of 
lien  must  be  filed  for  what  waa  done  ur  fur- 
niahed   under   each   contract  within   statutory 
period  of  ita  completion. 

Appeal  from  Sui)erlor  Court,  Los  Angeles 
County ;  Buss  Avery,  Judge. 

Consolidated    actions    by    Milton   A.   Fly 
against  John  C.  Cllne,  as  Sheriff  of  Los  An- 
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geles  County,  Oal.,  and  otl)ers.     From  Judg- 
ment rendered,  plaintiff  appeals.    AfSrmed. 

Wm.  Lewis,  of  Los  Angeles,  for  appellant 
R.  L.  Horton,  of  Los  Angeles,  for  respimd- 
enta 

FINLAYSON,  P.  J.  Sweral  actions  In  the 
superior  court  were  consolidated  and  tried 
as  one.  The  trial  resulted  in  a  Judgment  ad- 
verse to  Milton  A.  Fly,  the  appellant.  The 
controversy  presents  the  question  as  to 
whether  appellant  had  the  ri^t  to  redeem 
the  property,  a  lot  in  the  dty  of  Tx>s  Angeles^ 
from  a  redemption  previously  made  by  the 
Hammond  Lumber  Company. 

The  facts  necessary  to  an  understandng  of 
the  questions  presented  by  the  appeal  are 
these: 

On  February  26,  1913,  Delia  Ingerson,  the 
then  owner  of  the  premises,  mortgaged  the 
property  to  the  Security  Trust  &  Savings 
Bank  to  secure  her  promissory  note  for 
$2,500.  Desiring  to  erect  an  apartment  house 
on  the  premises,  Mrs.  Ingerson,  on  April  2S, 
1913,  altered  into  the  following  written  agree- 
ment with  appellant: 

"Los  Angeles,  Cal.,  April  28th,  1913.  Mem- 
orandnm  of  agreement  made  and  entered  into 
by  and  between  Mrs.  Delia  Ingerson,  party  of 
the  first  part,  and  Mnton  A.  Fly,  party  of  the 
second  part,  both  of  Los  Angeled,  California. 
The  party  of  the  first  part  agrees  to  give  to 
the  party  of  the  second  part  a  contract  for  the 
construction  of  one  brick  apartment  house  to 
be  located  at  230  South  Beaudry  avenue,  fourth 
lot  north  of  Third  street,  east  side  of  Beaudry 
avenue,  Los  Angeles,  California,  being  lot  16, 
block  8  of  the  Woolen  Mill  tract.  Said  apart- 
ment house  to  have  about  54  apartments  of  two 
and  three  rooms  each  -and  the  cost  not  to  ex- 
ceed $45,000.  The  party  of  the  first  part  here- 
by authorizes  the  party  of  the  second  part  to 
order  blueprint  plans  and  specifications  for  the 
party  of  the  first  part,  and  also  to  arrange  for 
a  building  loan  at  6^  per  cent,  or  6  per  cent., 
the  lot  to  be  clear  of  incumbrance.  This  agree- 
ment signed  in  duplicate  this  28th  day  of 
April,  1913.  Mrs.  Delia  Ingerson.  Milton  A. 
Fly." 

About  three  months  later  plans  for  an 
apartment  house,  to  cost  about  $65,000,  were 
prepared  by  an  architect. 

On  November  6,  1913,  Mrs.  Ingerson  exe- 
cuted a  second  mortgage  on  the  property  to 
Watson  B.  Burt,  as  mortpagee,  to  secure  her 
promissory  note,  of  evai  date,  for  $45,000. 
This  mortgage,  hereafter  referred  to  as  the 
Burt  mortgage,  was  recorded  November  27, 
1913,  and  later  was  assigned  to  the  Hammond 
Lumber  Company. 

On  December  29, 1913,  Mrs.  Ingerson  oitet^ 
ed  into  a  building  contract  with  the  Dutro- 
Wren  Construction  Company,  as  contractor, 
for  the  construction  of  an  apartment  house 
upon  the  premises.  By  this  contract,  which 
was  a  formal  written  building  contract,  the 
e<mtractor,    the    Datro-Wroi    Oonstructloa 


Company,  agreed  to  construct  on  the  lot,  pur- 
suant to  the  previously  prepared  plans,  a 
three-story,  class  C,  brick  apartm^it  house, 
and  Mrs.  Ingerson  agreed  to  pay  therefor  the 
sum  of  $65,000.  Fly  was  not  a  party  to  nor 
mentioned  in  this  building  contract  Work 
under  this  contract  was  commenced  by  the 
Dutro-Wren  ConstrucUon  Companjr  about 
January  19,  1914,  and  was  continued  by  the 
contractor  until  October  13,  1914,  cm  which 
day  work  on  the  ai>artment  house  censed,  and 
was  not  resumed  until  more  than  30  days 
thereafter. 

On  Mar«±  2,  1914,  Mrs.  Ingerson  executed 
a  grant  deed  to  the  premises  to  her  attorney, 
George  H.  Woodmfl.  This  deed  to  Woodruff 
was  recorded  in  the  office  of  the  county  re- 
corder on  the  day  of  its  executicm.  On  De- 
cember 9,  1914,  Woodruff  and  wife  executed 
to  Ada  Webstw,  the  daughter  of  Mrs.  Inger- 
son, a  quitclaim  deed  to  the  premises.  This 
deed  was  recorded  December  10,  1914.  One 
of  the  claims  made  by  appellant  Is  that  Mrs. 
Ingerson's  deed  to  Woodruff  and  the  latter's 
deed  to  Mrs.  Webster  were  mad^  to  hinder, 
delay,  and  defraud  Mrs.  Ini^rson's  creditors; 
or,  if  not  made  for  that  purpose,  then  that 
the  deed  to  Woodruff  was  given  as  security, 
to  secure  any  indebtedness  that  thereafter 
might  become  due  him  from  his  client,  Mrs. 
.Ingerson,  and  that  therefore  It  was  but  a 
mortgage. 

On  February  24,  1916,  Mrs.  Webster,  who. 
on  the  face  of  the  records  in  the  county  re- 
corder's oflJce,  was  the  then  absolute  owner 
of  the  property,  conveyed  it  for  a  valuable 
consideration,  to  W.  H.  Elliott  by  grant  deed 
recorded  February  25,  1916;  and  Elliott  and 
wife,  for  a  valuable  consideration,  by  a  grant 
deed  bearing  date  February  25,  1916,  con- 
veyed the  property  to  the  Hammond  Lumber 
Company,  which  corporation  now  claims  to 
be  the  owner  of  the  premises. 

On  December  6,  1914,  Fly,  claiming  that 
he  had  performed  work  In  the  constructlott 
of  the  apartment  house  under  his  memoran- 
dum  agreement  with  Mrs.  Ingerson  of  date 
April  28,  1913,  a  copy  of  which  is  set  forth 
supra,  filed  In  the  ofilce  of  the  county  record- 
er a  mechanic's  lien  claim  for  $4,414.38.  On 
December  29,  1914,  he  commenced  an  action 
in  the  superior  court  to  foreclose  bis  alleged 
mechanic's  lien.  He  made  Mrs.  Ingerson  and 
her  immediate  grantee.  Woodruff,  parties  de- 
fendant; but  Mrs.  Webster,  though  then  ap- 
pearing of  record  as  the  sole  owner,  was  not 
made  a  party  to  the  action.  Because  Mrs. 
Webster  was  not  made  a  iiarty  to  Fly's  action 
to  foreclose  his  alleged  mechanic's  lien,  the  de- 
cree in  that  action  is  not  res  adjudlcata  as  to 
her  or  as  to  either  of  her  successors  in  title — 
Elliott  and  the  Hammond  Lumber  Company. 
On  February  1, 1917,  a  foredosure  decree  was 
entered  in  that  action,  whereby  the  court  de- 
clared that  Fly  had  a  medianlCs  lien  on  the 
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property  for  $4,41438,  and  decreed  tbat  tbe 
lien  be  enforced  b7  sale  of  the  premises. 

On  Jane  1,  1915,  the  Security  Trust  &  Sar- 
tngs  Bank,  the  holder  of  the  first  mortgage — 
tbe  mortgage  for  $2,600 — commenced  a  fore- 
closure action  In  the  superior  court,  making 
parties  defendant  Mrs.  Ingeraon,  the  Dutro- 
Wren  Construction  Company,  the  Hammond 
Lumber  Company,  Ada  Webster,  and  a  num- 
ber of  mechanic's  lieu  claimants.  This  fore- 
dosnre  suit  resulted  in  a  decree  whereby  It 
was  adjudged,  among  other  things,  that 
$3,068.75  was  due  the  plaintiff  In  that  action, 
the  Security  Trust  &  Savings  Bank,  on  the 
$2,500  mortgage  that  Mrs.  Ingeraon  had  exe- 
cuted to  It  February  26,  IdlS;  that  $45,000, 
with  Interest,  was  due  the  Hammond  I/umber 
Company  on  the  Burt  mortgage  that  had  been 
assigned  to  it;  that  the  premises  be  sold;  and 
tbat  the  proceeds  of  the  sale,  after  payment 
of  sheriff's  fees,  etc.,  be  applied,  first  to  the 
payment  of  the  amomit  due  the  Security 
Trust  &  Sarings  Bank  on  the  mortgage  hdd 
by  it,  and  then,  If  there  should  be  any  sur- 
plus, to  the  payment  of  the  Hammond  Lum- 
ber Company's  dalm  for  $46,000,  and  Interest, 
due  on  the  Burt  mortgage.  By  tUs  decree 
the  court -made  no  attempt  to  pass  upon  the 
validity  of  Fly's  dalm  of  lien.  That  Is  a 
matter  tbat  was  not  passed  upon  or  deter- 
mined. 

On  March  22,  1916,  at  the  aherlfTs  sale 
under  the  foreclosure  decree  In  the  action 
tiros  brought  by  the  Security  Trust  &  Savings 
Bank  to  foreclose  the  mortgage  hdd  by  It,  tbe 
peoparty  teas  sold  by  the  sheriff  to  the  jud{^ 
meat  creditor,  the  Security  Trust  &  Savings 
Bank,  for  $3,195.19,  whl(^  after  paying  the 
sheriff's  fees  and  the  amount  due  the  Judg- 
mmt  creditor,  left  no  surplus  whatever. 
Thereupffii  a  certificate  of  sale  was  executed 
and  delivered  to  the  purchaser. 

The  next  day,  March  23,  1016,  the  Ham- 
mond Lumber  Company,  by  whom  the  $45,000 
mortgage  was  held,  and  who,  In  the  foreclo- 
sure action  that  had  been  brought  by  the  Se- 
curity Trust  &  Savings  Bank  to  foreclose 
its  $2,500  mortgage,  had  been  adjudged  to  be 
the  hdder  of  the  $46,000  mortgage,  claiming 
tbe  rights  of  a  redemptlonra',  paid  the  pur- 
chaser at  the  sheriff's  sale,  the  Security  Trust 
A  Savings  Bank,  the  amount  that  it  had  paid 
the  sheriff  for  the  property,  $34.95.18,  with 
interest  thereon  at  1  per  cent  per  month.  At 
the  same  time  the  Hammond  Lumber  Com- 
pany gave  the  sheriff  written  notice  of  re- 
demptlcm,  accompanied  by  a  copy  of  the  dock- 
et of  the  Judgment  in  the  mortgage  foreclosure 
action  wherein  the  court  had  adjudged  the 
Hammond  Lumber  Company  to  be  the  holder 
at  the  $45,000  mortgage.  The  Hammond 
Lumber  Company  also  presented  to  tbe  sheriff 
an  affidavit  showing  the  amount  that  It  claim- 
ed to  be  due  to  it  on  the  "Judgment  lien" 
which  It  claims  was  created  by  the  docket- 
ing of  the  decree  In  the  mortgage  f  eredosnre 
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action.  On  March  24,  1916,  the  sheriff  exe- 
cuted and  delivered  to  the  Hanmiond  Lumber 
Company  a  oertlflcate  of  redemption.  There- 
after, on  the  expiration  of  a  year,  the  sheriff 
executed  a  sherlfTa  deed  to  the  Hammond 
Lumber  Company,  and,  as  we  have  said,  that 
corporation  now  claims  to  be  the  absolute 
owner  of  the  property. 

In  addition  to  the  action  that  he  had  com- 
menced on  December  29,  1914,  to  foreclose 
his  alleged  mechanic's  lien.  Fly,  on  Febru- 
ary 16,  1916,  brought  an  action  of  debt 
against  Mrs.  Ingerson  to  recover  for  work 
and  labor  that  he  claims  to  have  performed 
in  the  construction  of  the  apcutment  house 
under  the  written  memorandum  agreemrait 
that  he  and  Mrs.  Ingerson  bad  entered  Into 
on  April  28,  1913.  Tbe  sole  party  defendant 
in  that  action  was  Mrs.  Ingerson,  who  did 
not  appear,  and  on  March  8,  1916,  a  default 
Judgment  was  entered  against  her  by  tbe 
clerk  for  ft,41488. 

On  May  22,  1916,  Fly,  claiming  that  the 
Hammond  Lumber  Company's  redemption 
was  fatally  defective  in  certain  particulars 
which  we  have  not  deemed  It  necessary  to  . 
mention,  and  that,  by  reason  of  such  defects, 
that  company  had  not  acquired  any  right  as 
a  "redemptloner,"  but  that  its  sole  right  was 
that  of  an  equitable  assignee  of  such  right 
to  the  proper^  as  the  Security  Trust  &  Sav- 
ings Bank  had  acquired  as  the  original  pur- 
chaser at  the  sheriff's  sale,  undertook  to  re- 
deem tbe  property  by  toiderlng  to  the 
sheriff,  for  the  Hammond  Lumber  Company, 
the  amount  that  the  latter  had  paid  the  Se- 
curity Trust  &  Savings  Bank,  vK  $3,325.67, 
with  interest  thereon  at  2  per  cent,  per  month, 
and  no  more.  This  attempted  reden^>tlon  by 
Fly  was  based  on  the  mechanic's  lien  that  he 
claimed  to  have  acquired  by  the  filing  of  his 
mechanic's  lien  claim  in  the  county  recorder's 
office  on  December  5,  1914,  and  also  on  the 
Judgment  lien  that  be  claimed  to  have  acquir- 
ed by  the  docketing  of  the  personal  Judgment 
against  Mrs.  Ingerson  in  the  action  of  debt 
that  be  had  brought  against  her.  Tbe  sher- 
iff, treating  the  Hammond  Lumber  ComiKmy 
as  one  who  had  become  a  "redemptloner," 
with  all  the  statutory  rights  of  a  redemp- 
tloner, refused  to  receive  the  tendered  sum 
of  $3,325.67,  with  Interest  thereon  at  2  per 
cent  per  month,  on  the  ground  that  it  was 
not  acompanled  by  the  amount  due  on  the 
Burt  mortgage  held  by  the  Hammond  Lumber 
Company,  namely,  $46,000  and  Interest 
therein. 

On  March  21,  1917,  a  Judgment,  purporting 
to  be  a  Judgment  foreclosing  appellant's  al- 
leged mechanic's  lien,  having  been  entered 
on  February  1,  1917,  and  docketed  February 
19, 1917,  appellant  again  attempted  to  redeem 
tbe  property  by  again  tendering  to  the  ^er- 
iff,  for  the  Hammond  Lumber  Company,  tbe 
amount  which  tbe  latter  bad  paid  the  origi- 
nal purchaser  at  the  sheriff's  sale.   Fly  based 
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this  second  attempted  redemption  on  his  al- 
leged mechanic's  Hen  and  on  the  decree  fore- 
closing the  same,  docketed  February  19, 1917. 
Again  the  sheriff  refused  Fly's  tender  of 
payment.  This  refusal  was  on  the  same 
ground  as  before,  namely,  that  the  amount 
tendered  should  have  Included  the  sum  due 
the  Hammond  Lumber  Company  on  the  Burt 
mortgage. 

From  these  t&cta  various  propositions  are 
advanced  and  argued.  "The  whole  conten- 
tion In  this  court,"  says  appellant  in  his  clos- 
ing brief,  "is  relegated  to  the  question  of  the 
sufficiency  of  the  tenders  of  redemption  made 
to  the  sheriff  by  appellant,  Milton  A.  Fly, 
and  respondent  Hammond  Iiumber  Company, 
and  their  respective  rights  as  such  redemp- 
tlMiers." 

Under  the  view  we  take  of  the  case,  it  will 
not  be  necessary  to  consider  appellant's  claim 
that  the  Hammond  Lumber  Company  did  not 
acquire  the  rights  of  a  "redemptioner,"  and 
that  It  is  only  an  equitable  assignee  of  the 
rights  acquired  by  the  Security  Trust  4s  Sav- 
ings Bank  as  the  original  purchaser  at  the 
sheriff's  sale.  This  is  so  for  the  reason  that, 
as  we  view  the  case,  appellant  himself  never 
became  vested  with  the  rights  of  a  redemp- 
tioner. And  if,  as  we  hold,  appellant's  at- 
tempted redemptions  were  without  authority 
of  law  and  abortive,  then,  for  that  reason 
alone,  the  judgment  must  be  affirmed. 

For  the  purpose  of  this  ai^eal,  we  shall 
assume  that  the  possessor  of  a  mechanic's  lien 
has  the  same  right  to  redeem  as  has  the  hold- 
er of  a  mortgage  lien,  although  the  language 
of  subdivision  2  of  section  701  of  the  Code  ot 
Civil  Procedure  would  seem  to  confine  the 
right  of  redemption  to  "a  creditor  having  a 
Hen  by  Judgment  or  mortgage."  This  as- 
sumption that  the  possessor  of  a  mechanic's 
Hen  may  exercise  the  right  of  redemption  finds 
some  suiH>ort  in  the  fact  that  subdivision  1 
of  section  705  makes  reference  to  a  redemp- 
tion upon  "a  mortgage  or  other  lien."  If  we 
assume,  for  the  purposes  of  this  appeal  only, 
that  the  possessor  of  a  mechanic's  lien  Is 
entitled  under  our  Code  to  redeem  property 
that  has  been  sold  at  sheriffs  sale,  then,  in 
order  to  entitle  appellant  to  Invoke  the  rights 
possessed  by  a  redemptioner,  it  must  appear 
that  he  had  either:  (1)  A  lien  by  Judgment ; 
or  (2)  a  mechanic's  lloi.  No  other  form  of 
Hen  Is  claimed  by  him.  In  our  opinion,  ap- 
pellant never  acquired  either  of  such  llais. 

[1]  AppeUant  did  not  acquire  a  judgment 
Ilea.  The  personal  judgment  against  Mrs. 
Ingerson,  entered  March  3,  1016,  In  favor  of 
appeUant,  in  the  action  of  debt  that  he  had 
commotced  against  her  on  February  16, 1916, 
did  not  create  a  judgment  lien  on  the  prop- 
erty in  controversy,  for  the  reason  that,  when 
that  Judgment  was  docketed,  March  0,  1916, 
the  title  to  the  property  was  not  In  Mrs,  In- 
gerson, the  judgment  debtor  and  sole  party 
defendant  In  that  acticm,  but  was  in  the  Ham- 


mond Lumber  C<Hnpany  under  Its  deed  from 
EUlott  and  wife,  of  date  February  26,  191& 
The  decree  that  was  entered  in  the  suit  that 
Fly  brought  to  foreclose  his  alleged  mechan- 
ic's lien  was  not  entered  until  February  1, 
1917,  long  after  the  Hammond  Lumber  Com- 
pany had  become  the  record  owner  under  its 
deed  from  ElUott,  who,  It  wUl  be  remembered, 
deralgned  title  from  Mrs.  Webster,  who.  In 
her  turn,  was  the  grantee  of  Woodruff,  to 
whom  Mrs.  Ingerson,  the  original  owner,  had 
conveyed  the  property  by  deed  dated  March 
2,  1914.  At  the  time  when  Fly  brought  his 
action  to  foredose  his  alleged  mechanic's  Heu, 
December  29,  1914,  the  record  title  stood  In 
Mrs.  Webster,  under  the  deed  to  her  from 
Woodruff  and  wife,  dated  December  9,  1914, 
and  recorded  December  10,  1914.  Mrs.  Web- 
ster, though  appearing  of  record  as  the  owner 
of  the  property  at  the  time  when  appeUant 
brought  his  action  to  foreclose  his  alleged 
mechanic's  Uen,  was  not  made  a  party  to  that 
action.  Therefore  neither  she  nor  either  of 
her  successors  In  title  Is  bound  by  that  de- 
cree. Unless,  therefore.  It  can  successfully 
be  claimed  that  at  the  date  of  the  docketing 
of  one  at  least  of  these  two  judgmoits  in 
favor  of  B'ly  Mrs.  Ingerson  was  the  owner  of 
the  property,  or  at  least  had  an  Interest  there- 
in to  which  a  judment  Uen  could  attach,  there 
can  be  no  basis  for  any  claim  that  appelant 
ever  possessed  a  redemptioner's  status  as  a 
creditor  having  a  lien  by  judgment 

To  support  his  claim  that  at  the  times 
when  he  sought  to  redeem  the  jftvpexty  from 
the  sheriff's  sale  Mrs.  Ingerson  was  the  true 
owner  of  the  property,  and  that  therefore  he 
had  a  judgment  Uen  when  he  thus  sought  to 
effect  a  redemption,  appellant  contends  that 
the  deed  from  Mrs.  Ingerson  to  WoodmlT, 
and  likewise  the  deed  from  Woodruff  and 
wife  to  Mrs.  Webster,  were  made  to  hinder, 
delay,  and  defraud  the  creditors  of  Mrs.  Ing- 
erson, or  that.  If  those  deeds  were  not  made 
for  that  purpose,  then  the  deed  to  Woodruff 
was  made  as  security  for  such  indebtedness. 
If  any,  as  might  become  due  to  him  from 
Mrs.  Ingerson  during  such  time  as  he  might 
act  as  her  attorney,  and  that  therefore  the 
deed  to  Woodruff  was  but  a  mortgage.  Nei- 
ther of  these  contentions.  If  borne  out  by  the 
evidence,  could  aid  appellant;  for  the  re- 
spondent Hammond  Lumber  Company,  and 
Its  Immediate  grantor,  W.  H.  Elliott,  were 
both  innocent  purchasers.  As  to  each  of 
these  grantees,  therefore,  the  title,  as  It  ap- 
peared of  record  at  the  dates  of  the  respective 
deeds  to  them,  most  be  treated,  in  so  far  as 
their  rights  are  concerned,  as  the  true  title 
to  the  property;  that  is,  as  to  the  Hammond 
Lumber  Company  and  its  immediate  grantors, 
W.  H.  ElUott  and  wife,  the  record  chain  of 
title  must  be  taken  as  correct,  and,  as  to 
each  of  them,  Mrs.  Webster  must  be  regarded 
as  the  only  true  legal  and  equitable  owner 
from  the  date  ot  Woodruff's  deed  to  bw,  De- 
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cember  9,  1914,  down  to  the  date  of  ber  con- 
veyance to  Blllott,  February  24,  1916.  This 
Is  so  because  the  Hammond  Lumber  Com- 
pany and  W.  H.  Elliott  were  purchasers  for 
▼aliie  without  notice.  It  appeats  from  the 
evidence  that  both  Elliott  and  the  Hammond 
Lumber  Company  gave  a  valuable  considera- 
tion for  the  property. 

[2]  A  purchaser  for  value  is  presumed  pri- 
ma fade  to  be  an  innocent  purchaser  in  good 
faith.  WilUams  v.  Borgwardt,  119  Cal.  80. 
51  Pac.  16;  Morrow  v.  Graves,  77  Cal.  218, 
19  Pac.  489.  There  Is  nothing  in  the  evidence 
to  rebut  this  presumption. 

[3,  4]  If  It  be  true  -that,  as  Claimed  by  ap- 
pellant, the  deed  from  Mrs.  Ingerson  to 
Woodruff  and  the  deed  from  Woodruff  and 
wife  to  Mra  Webster  were  made  to  hinder, 
delay  and  defraud  Mrs.  Ingerson'a  creditors, 
each  deed,  though  void  as  to  such  creditors, 
was  good  as  between  the  parties  thereto ;  and 
BUiott  and  the  Hammond  Lumber  Company, 
as  innocent  purchasers  for  value,  took  the 
title  discharged  of  any  fraud  with  which  it 
may  have  been  Infected.     It  is  the  settled 

.  doctrine  that  a  conveyance  in  fraud  of  credi- 
tors, although  dedared  by  statnte  to  be  void 
as  to  them.  Is,  nevertheless,  valid  as  between 
the  parties;  and  a  bona  fide  purchaser  from 
the  fraudulent  grantee  takes  the  title,  even 
against  the  creditors  of  the  fraudulent  gran- 
tor, purged  of  the  anterior  fraud  that  had 
affected  the  title.  Paige  v.  <yNell,  12  OaL 
484;  Morrow  v.  Graves,  supra;  Williams  v. 
Borgwardt,  supra;  Denlke  v.  Santa  Clara 
eto.  Soa,  9  Cal.  App.  229,  232,  98  Pac.  687. 
[6]  If,  as  daimed  by  appellant,  the  deed 

I  to  Woodruff,  though  absolute  in  form,  was  in- 

!  tended  as  a  mortgage  given  to  secure  a  pos- 
sible future  Indebtedness  from  Mrs.  Inger- 
aon  to  Woodruff,  the  result  will  be  the  same 
as  if  the  deed  were,  in  fact,  what  on  its 
fkce  it  purported  to  be — an  absolute  con- 
veyance. For  the  rule  is  that,  where  a  con- 
veyance intended  as  security  is  absolute  on 
Its  face,  and  the  land  is  subseqnently  con- 
veyed to  an  innocent  third  person,  who  pays 

.  the  purchase  money,  or  renders  a'  valuable 
consideration,  without  notice  of  the  true  char- 

■acter  of  the  conveyance,  his  title  cannot  be 
disturbed   by   any   claim   that  the   original 

'.  transaction  was  a  mortgage,  and  not  an  ab- 
solute conveyance.  Such  purchaser  is  pro- 
tected by  the  provisions  of  sections  2925  and 
2950  of  the  Civil  Code,  and  becomes  the  real 

.  owner  of  the  property.    Pico  v.  Gallardo,  62 
CaL  206;    Carpenter  v.  Lewis,  119  OaL  18, 
60  Pac.  925. 
For  these  reasons  we  conclude  that,  at  the 

,tlme  when  the  clerk  docketed  the  personal 

r  Judgment  against  Mrs.  Ingerson  in  Fly's  ac- 
tion of  debt  against  her,  and  likewise  at  the 

.  time  when  the  decree  purporting  to  fore- 
close Hy's  mechanic's  lien  was  docketed,  the 
title  to  the  property  was  not  in  the  Judgment 
debtor.  Mrs.  Ingerson,  <m:,  at  any  rate,  so 
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far  as  the  rights  of  respondent  Hammond 
Lumber  Company  are  concerned,  the  title 
cannot  be  regarded  as  being  In  the  Judgment 
debtor  at  those  times,  nor  at  any  time  since 
then,  bat  must  be  taken  to  have  been  vested 
at  each  of  those  times  in  the  person  in  whom 
it  appeared  on  the  face  of  the  recorded  dialn 
of  title.  We  think  it  clear,  therefore,  that 
appellant  never  had  the  status  of  a  redemjh 
tloner  having  a  lien  by  judgment 

[6]  Apx)elIaDt  was  not  entitled  to  redeem  as 
the  possessor  of  a  medianic's  Hen.  The  only 
judgment  to  which  our  attention  liaa  been 
called  that  purports  to  establish  appellant's 
status  as  a  mechanic's  lien  claimant  Is  that 
^ven  and  made  in  the  action  brought  by  him 
to  foreclose  his  alleged  lien.  Th6  then  record 
owner  of-  the  title  was  Mrs.  Webster,  who, 
as  we  have  seen,  must  be  regarded  as  the 
true  owner  at  that  time,  in  so  far  as  the 
respondent  Hammond  Lumber  Company's 
rights  are  affected.  She  was  not  made  a 
party  to  appellant's  action  to  foreclose  his  al- 
leged mechanic's  lien.  The  foreclosure  de- 
cree in  that  action  Is  therefore  not  res  ad- 
Judicata  in  any  action  between  appellant  and 
Mrs.  Webster,  or  between  appellant  and  Mrs. 
Webster's  successor  in  title,  the  Hammond 
Lumber  Company.  For  this  reason  the  court 
below,  if  the  evidence  adduced  before  it  war- 
ranted, was  justified  in  finding,  as  It  did,  that 
appellant  never  had  a  mechanic's  lien,  any- 
thing in  the  decree  In  the  action  that  appel- 
lant had  brought  to  foreclose  his  alleged  me- 
chanic's lien  to  the  contrary  notwithstand- 
ing. 

[7]  The  finding  that  appellant  never  ac- 
quired a  lien  under  the  Mechanic's  Lien  Law 
Is  amply  supported  by  the  evidence.  Appel- 
lant testified  that  the  only  contract  be  ever 
had  with  the  owner,  Mrs.  Ingerson,  to  do 
any  work  on  the  building  was  the  written 
memorandum  agreement  of  April  28,  1913, 
a  copy  of  which  Is  set  forth  supra ;  and  this 
was  the  only  contract  of  employment  relied 
upon  by  appellant  in  the  dalm  of  lien  that  he 
filed  in  the  recorder's  office.  By  this  memo- 
randum agreement  of  April  28,  1913,  Mrs. 
Ingerson  did  not  employ  appellant  to  do  any 
work  on  the  proposed  apartment  house  or  to 
furnish  any  material  whatever.  Its  lan- 
guage, BO  far  as  pertinent,  is: 

"The  party  of  the  first  part  [Mrs.  Ingerson] 
agrees  to  give  the  party  of  the  second  part  [ap- 
pellant] a  contract  for  the  construction  of  one 
brick  apartment  bonse.  •  •  •  Said  apart- 
ment house  to  have  abont  64  apartments  of 
two  and  three  rooms  each,  and  the  cost  not  to 
exceed  $45,000." 

This  agreemeit  was  not  a  contract  by  ap- 
pellant to  construct  the  apartment  house  for 
which  plans  were  subsequently  drawn  and 
which  later  was  erected  upon  the  premises; 
nor  was  it  a  contract  on  the  pert  of  the  then 
owner,  Mrs.  Ingerson,  employing  appellant 
to  construct  a  definite  and  certain  stmctore. 
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It  was  nothing  more  tban  an  agreement  on 
the  part  of  Mrs.  Ingerson  to  thereafter  enter 
Into  and  execute  a  building  contract  with 
appellant  To  employ  the  language  of  the 
Instrument  Itself,  It  was  an  agreement  on 
Mrs.  Ingerson's  part  "to  glre"  to  appellant 
a  contract  for  the  CMistruction  of  a  brick 
apartment  house.  It  was  not  a  building  con- 
tract; only  an  agreement  to  execute  a  build- 
ing contract 

[8]  But,  says  appellant,  an  agreement  to 
make  and  execute  a  certain  written  contract, 
the  terms  of  which  are  mutually  understood 
and  agreed  upon,  is  In  all  respects  as  valid 
and  obligatory  as  would  be  the  contract  which 
it  was  agreed  should  be  executed.  The  vice 
of  appellant's  contention  is  that  the  principle 
invoked  by  him,  though  unquestionably  sound, 
is  not  applicable  here,  for  the  reason  that  the 
memorandum  agreement  of  AprU  28,  1918,  is 
fatally  uncertain  respecting  the  terms  and 
conditions  of  the  proposed  building  contract, 
particularly  as  to  the  structural  details  of 
the  proposed  apartment  house.  It  may  be 
conceded  that  where  the  minds  of  the  par- 
ties have  met  respecting  the  terms  and  con- 
ditions of  the  more  formal  writing  that  is  to 
be  executed  by  them,  and  the  agreed  terms 
of  the  contract  thereafter  to  be  executed  are 
certain  and  In  all  respects  definitely  under- 
stood and  agreed  upon  in  advance,  either 
orally  or  by  informal  writing,  there  is  in  endx 
case  an  obligatory  contract  dating  from  the 
making  of  the  earlier  agreement  13  C  J.  p. 
290  et  seq.  But  It  also  is  elementary  law 
that  unless  the  agreement  to  execute  the  fu- 
ture contract  be  definite  and  certain  upon  all 
the  subjects  to  be  embraced,  so  that  nothing 
is  left  for  future  negotiation,  it  is  nugatory. 
St  Louis  &  S.  F.  R.  Co.  V.  Gorman,  79  Kan. 
643,  100  Pac.  647,  28  li.  E.  A.  (N.  S.)  637. 
In  the  Instant  case  the  memorandum  agree- 
ment of  April  28,  1913,  is  fatally  Indefinite 
and  uncertain  as  to  essential  structural  par- 
ticulars and  likewise  as  to  the  price  to  be 
paid  for  the  erection  of  the  building.  At 
the  date  of  its  execution,  April  28,  1913,  no 
plans  or  specifications  had  been  prepared. 
The  agreement  does  not  state  whether  the 
proposed  apartment  house  shall  be  a  struc- 
ture of  one  story  or  o^  many  stories.  It  does 
not  state  how  many  separate  apartments  the 
proposed  apartment  house  shall  contain.  The 
language  of  the  instrument  is:  "Said  apart- 
ment boTise  to  have  about  64  apartments  of 
two  and  three  rooms  each."  How  many  of 
the  apartments  were  to  consist  of  two  and 
how  many  of  three  rooms  is  a  matter  that 
the  parties  left  undetermined,  and  therefore 
a  subject  for  future  negotiation.  Nor  was 
there  any  definite  meeting  of  minds  as  to  the 
contract  price  of  the  proposed  building.  The 
only  agreement  respecting  the  cost  of  the 
structure  was  that  "the  cost  [isl  not  to  ex- 
ceed $46,000."  But  whether  the  cost  was  to 
be  ^,000  or  less,  and,  if  less,  how  much  less, 


was  left  in  nublbus.  As  a  matter  of  fact, 
the  building  that  the  owner  finally  deter- 
mined to  erect,  and  for  which  plans  subse- 
quently were  drawn,  was  a  structure  that  it 
was  estimated  would  cost  $65,000.  This  alone 
might  suffice  to  show  that  when  appellant 
and  Mrs.  Ingerson  made  their  memorandum 
agreement  of  April  28,  1913,  their  minds  had 
not  met  as  to  the  exact  size  and  character  of 
the  apartment  house  that  was  to  be  built 
Clearly  this  agreement  of  April  28,  1913,  con- 
sidered as  a  construction  contract,  was  fatal- 
ly uncertain,  and  no  right  as  a  building  con- 
tractor could  possibly  vest  thereby  in  aiipel- 
lant  It  cannot  be  construed  as  an  agreement 
by  the  owner  employing  appellant  to  do  any 
work  on  her  premises  or  on  the  apartment 
house  that  she  contemplated  building,  but  for 
which  no  definite  plans  had  as  yet  matured. 
[9, 10]  Moreover,  if  appellant  was  ever  en- 
titled to  a  lien  for  any  amount  whatever,  his 
claim  of  lien  was  not  filed  for  record  within 
the  time  provided  by  statute^  ,It  is  not 
claimed  that  he  famished  any  material  on 
the  building ;  and  there  is  ample  evidence  to 
sapport  the  court's  finding  that  he  never  per- . 
formed  any  labor  or  bestowed  any  skill  or 
other  necessary  services  contributing  to  the 
construction  of  the  apartmejit  house  after 
the  contract  for  its  erection  was  made  by  the 
owner  with  the  Dutro-Wren  Construction 
Company.  O.  W.  Dutro,  who  testified  that  he 
had  complete  supervision  of  the  construction 
of  the  apartment  house  under  the  contract 
that  the  Dutro-Wren  Construction  Company 
had  made  with  Mrs.  Ingerson,  and  that  he 
was  on  the  work  at  all  times  after  Ite  com- 
mencement, testified  that  be  never  saw  ap- 
pellant do  any  work  on  the  building  or  hi 
any  wise  superintend  its  construction.  This 
testimony  was  corroborated  by  that  of  a  num- 
ber of  other  witnesses.  Appellant's  reply  to 
this  is  that  the  evidence  shows  that  he  did 
some  work  in  connection  with  the  grading  of 
the  lot  and  the  removal  of  the  trees — work 
which  he  says  was  of  the  nature  of  necessary 
preparatory  work  performed  prior  to  the  exe- 
cution of  the  contract  with  the  Dutro-Wren 
Construction  Company  for  the  erection  of 
the  apartment  bouse.  Even  so,  appellant 
must  fail  in  his  claim  that  he  acquired  a 
mechanic's  U&i,  for  he  did  not  file  his  claim 
of  lien  for  record  until  long  after  the  expira- 
tion of  60  days  from  the  completion  of  such 
preparatory  work.  It  may  be  conceded  that, 
if  preparatory  work  of  the  nature  of  that 
which  appellant  claims  to  have  performed  be 
included  in  the  building  contract,  the  claim  of 
lien  may  be  filed  for  record,  under  subdivi- 
sion 1187  of  the  Code  of  Civil  Procedure  as 
it  stood  at  the  time  this  work  was  completed, 
within  60  days  after  the  completion  of  the 
building  contract,  if  filed  by  the  original  con- 
tractor, or  within  30  days  after  such  comple- 
tion, if  filed  by  a  subcontractor,  materialman, 
or  laborer.    But  bei9  the  preparatory  work 
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of  grading  and  clearing  tbe  lot,  otft,  was  not 
Included  In  tbe  contract  that  the  owner  made 
with  the  contractor  for  the  erection  of  the 
apartment  honse — the  contract  with  the  Du- 
tro-Wren  Constractlon  Company.  The  work 
of  grading  and  clearing  the  lot,  removing  the 
trees,  etc.,  had  been  wholly  completed,  nnder 
a  contract  made  with  one  Hicks,  some  time 
before  the  owner  made  her  contract  with  the 
Dutro-Wren  Construction  Company.  What- 
ever the  contract  with  Hicks  for  this  prepara- 
tory work  may  have  been,  the  work  (jbere- 
under  was  pertonaei  under  a  contract  en- 
tirely separate  from  and  independent  of  the 
contract  that  snbsequently  was  made  with  the 
Dutro-Wren  Constmctlon  Company.  Where 
labor  or  materials  are  furnished  under  sepa- 
rate building  contracts,  even  though  such  con- 
tracts are  between  the  same  persons  and  re- 
late to  tbe  same  building  or  employn)ent,  the 
contracts  cannot  t>e  tacked  together  so  as  to 
enlarge  the  time  for  filing  a  lien  for  what 
wns  done  or  furnished  under  either.  The 
claim  of  Hen  must  be  filed  for  what  was  done 
or  furnished  under  each  contract,  within  the 
statutory  period  after  its  completion. 

For  the  reasons  already  given.  It  mtist  be 
held  that  the  memorandum  alnement  of 
April  28,  1918,  because  of  Its  uncertainty  and 
Incompleteness  as  to  almost  all  essential 
Btructural  matters,  as  well  as  the  cost  of  con- 
Btrnctlon,  cannot  be  regarded  as  a  contract 
employing  appellant  to  do  any  work  of  any 
kind  tipon  an  apartment  hoose  the  plan  of 
which  then  lay  In  the  womb  of  the  fotars. 
The  preparatory  work  that  appellant  claims 
to  have  done  was  not  provided  for  by  tbe 
contract  that  Mrs.  Ingerson  made  with  the 
Dntro-Wren  Conatraction  Company.  It  was 
done  nnder  a  separate  and  distinct  contract — 
a  contract  that  was  fully  completed  on  No- 
vember 5,  1913,  on  which  day,  according  to 
appellant's  testimony,  the  work  of  grading 
the  lot,  removing  the  trees,  etc.,  was  finished. 
When,  therefore,  the  contract  for  such  pre- 
IMuratory  work  was'  completed,  all  the  la'bor- 
ers  who  performed  any  labor  thereunder 
Bhonld  have  filed  their  lien  claims  not  lata: 
than  30  days  after  its  completion,  L  e.,  with- 
in 80  days  after  November  6,  1913 ;  and  tbe 
original  contractor  should  have  filed  his  lien 
«lalm  within  60  days  thereafter.  Appellant 
41d  not  file  his  claim  of  Hen  in  the  recorder's 
office  until  December  6,  1914 — 13  months  aft- 
er the  completion  of  the  contract  for .  the 
work  that  he  designates  as  necessary  pre- 
paratory work. 

For  the  foregoing  reasons,  we  are  satis- 
fied that,  when  appellant  attempted  to  re- 
deem the  property,  and,  for  that  purpose, 
tendered  to  tbe  sheriff  the  amount  that  the 
ree^ondent  Hammond  Lumber  Company  had 
paid  to  the  original  purchaser  at  the  sher- 
iff's sale,  with  interest  thereon  at  2  per  cent 
per  month,  he  had  neither  a  judgment  lien 


nor  a  mechanic's  llelf,  and  therefore  was  not 
a  "redonptloner,"  and  consequently  not  en- 
titled to  redeem  the  property,  regardless  of 
whether  the  Hammond  Lumber  Company 
had  acquired  its  interest  as  a  redemptioner 
or  only  as  an  equitable  assignee  of  the  Se- 
curity Trust  &  Savings  Bank. 
Judgment  affirmed. 

We  concur:    THOMAS,  J.;   WBLUEEL,  J. 


(7»  Okl.   SOB) 

HELMS  V.  FAULKNER,  Sheriff,  et  al. 
(No.   11808.) 

(Supreme  Court  of  Oklahoma.    Nov.  16,  1820.) 

(ByllaltM  i»  the  Oomrt.) 

Appeal  and  error  ^=3641  —  Appeal  dismissed 
where  trial  Judge's  oertHloKto  to  easa-mada  is 
not  signed  or  ssalad. 
Where  certificate  of  the  trial  judge  to  a 

case-made  is  not  attested  by  the  clerk,  nor  the 

seal  of  tbe  court  attached,  the  appeal  must  be 

dismissed. 

Appeal  from  District  Court,  Sequoyah 
County;  B.  B.  Arnold,  Judge. 

Action  between  Eeaie  May  Helms,  by  her 
guardian,  S.  B.  Helms,  against  B.  F.  FaulK- 
ner,  Sherlil,  and  others.  Judgment  for  the 
latter,  and  the  former  appeals.  Appeal  dis- 
missed. 

McNabb  &  WaU,  of  Salllaaw,  for  plaintiff 
in  error. . 

Fzye  &  Frye  and  McOomba  &  McGomba,  all 
of  Salllaaw,  tat  defendanta  in  error. 

HARBISON,  J.  This  appeal  was  perfect- 
ed and  filed  in  this  court  Octolter  4, 1020. 

On  October  25,  1920,  defendants'  in  error 
filed  a  motion  to  dlsmlSB  appeal. 

Notice  of  said  motion  wae  duly  served  upon 
plaintiff  In  error  and  service  of  same  duly 
accepted,  October  26, 1920. 

Several,  grounds  are  relied  upon  by  deteod' 
ants  in  error  for  a  dismissal  of  the  appeal; 
but,  the  following  grounds  being  fatal,  it  be- 
comes unnecessary  to  determine  the  other 
grounds  relied  upon. 

The  following  grounds,  to  wit: 

(1)  That  said  case-made  is  not  certified  by 
the  court  derk  as  required  by  law. 

(2)  That  said  case-niade  was  not  attested, 
sealed,  and  filed  aa  required  by  law 

— are  snfiicient  to  sustain  the  motion  to  dis- 
miss. 

The  caae-made  ffled  herein  does  not  contain 
the  certificate  of  the  court  derk  that  same  is 
a  full,  true,  and  correct  transcript  of  the  rec- 
ord of  said  cause. 

Nor  is  the  certificate  of  the  trial  Judge  to 
such  case-made  attested  by  the.  court  clerk 
as  required  by  law. 


»FOr  otbtr  < 
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Upon  anthority  of  Walker  v.  Walker,  54 
Okl.  666,  154  Fac.  612,  and  the  Une  of  deci- 
sions of  this  court  therein  relied  upon,  the 
motion  to  dismiss  appeal  is  sustained,  and 
the  appeal  dismissed. 

RAINEY,  C.  J.,  and  PITCHFORD,  KANE, 

McNeill,  higtsins,  bailey,  johnson, 

and  COLLIER,  JJ.,  concur. 


(79  Okl.  312) 

BOARD  OF  EQUALIZATION  OF  KING- 
FISHER COUNTY  V.  PEOPLE'S  NAT. 
BANK  OF  KINGFISHER.    (No.  10693.) 

(Supreme  Court  of  Oklahoma.    Nov.  16, 1920.) 

(Byllaiua  by  the  Court.) 

t.  Taxation  <8=3386(l)  —  Assessment  against 

bank  Is  on  shares,  the  bank  officers  sfting  as 

agents. 

In  assessing  state  or  national  banks,  the 

assessment  is  not  against  the  corporation  upon 

its    moneyed    capital,    surplus,    and    undivided 

profits,  but  the  tax  in  levied  against  the  shares 

of  stock  in  the  hands  of  stockholders,  and  the 

officers  of  the  corporation  act  as  the  agent  of 

the  stockholders,  both  in  listing  the  shares  of 

stock   for   taxation,   and  in   paying  the   taxes 

levied  against  said  shares  of  stock. 

2.  Taxation  «=»386(2)  —  Shares  of  stook  of 
banks  must  be  assessed  at  their  true  value. 

'The  shares  of  stock  in  a  state  or  national 
bank  are  to  be  assessed  at  their  true  value, 
which  may,  or  may  not,  coincide  with  their  book 
value." 

3.  TaxaitloB  «E3S86(2)->Method  of  deteroiinlng 
valoe  of  shares  of  stook  In  bank  stated. 

"In  determining  the  value  of  shares  of  stock 
in  a  national  or  state  bank  for  the  purpose  of 
taxation,  no  deduction  is  to  be  made  on  account 
of  the  capital  of  the  corporation  invested  In 
securities,  which  are  exempt  from  taxation." 

Pitehford,  J.,  dissenting. 

Appeal  from  District  Court,  Klngfkdier 
County;  James  B.  CuUiaon,  Judge. 

Petition  by  the  People's  National  Bank  of 
Kingfisher,  Okl.,  to  the  Board  of  Equaliza- 
tion of  Kingfisher  County  to  obtain  a  deduc- 
tion of  assessmenta  Deduction  disallowed, 
and  the  bank  appealed  to  the  district  court, 
and  from  its  Judgment  canceling  the  tax  the 
Board  of  Equalization  appeals.  Reversed  and 
remanded,  with  directions. 

W.  A,  Mc(3artney,  of  Kingiflsber,  for  plain- 
tiff in  error. 

Boynton  &  Rellly,  of  Kingfisher,  for  de- 
fendant in  error. 

McNBILL,  J.  The  ofiScers  of  the  People's 
National  Bank  of  Kingfisher  (bounty,  Okl., 
returned  to  the  assessor  of  said  county  an 
assessment  list  for  the  year  1918,  showing  the 


capital  stock,  surplus,  and  undivided  profit  of 
the  bank  to  be  $60,026,  together  with  a  list  of 
the  stoclcholders,  the  number  of  shares  owned 
by  each  stockholder,  and  the  value  of  eadi 
share  of  stock.  It  then  asked  there  be  deduct- 
ed from  the  value  of  the  shares  the  following 
amounts: 

Real  eitaU  unssed  value $U.t(M  00 

United  States  bond* 31,900  00 

Oklahoma  itate  bonds <     5,(100  00 

Real   estate  mortgases  t.fSO  00 

— and  claim  there  was  nothing  to  be  assessed, 
as  the  deductions  amounted  to  more  than  the 
value  of  the  shares.  The  assessment  made 
deducted  the  real  estate  assessed  against  the 
bank  from  the  value  of  the  stock,  but  failed 
to  deduct  the  amount  Invested  in  the  United 
States  bond,  state  bond,  and  real  estate  mort- 
gages. The  bank  filed  a  petition  with  the 
board  of  equalization  praying  for  said  deduc- 
tions, whi(*h  were  disallowed  and  the  bank 
appealed  to  the  district  court 

The  district  court  held  that,  in  assessing 
the  shares  to  the  stockholders,  the  value  of 
the  stock  should  have  been  determined  by 
deducting  from  the  value  of  the  sliares  ot 
stock  the  amount  that  was  invested  in  United 
States  bonds,  state  b<Kids,  and  real  estate 
mortgages.  The  court  then  proceeded  to  can- 
cel the  taxes.  From  said  judgment  the  board 
of  equalization  has  appealed. 

[1-3]  Since  the  trial  of  the  case  in  the  dto- 
trlct  court,  this  court  has  passed  upon  the 
questions  of  law  that  are  material  to  a  deter- 
mination of  the  case  at  bar.  The  following 
principles  of  law  are  now  definitely  settled 
In  this  state,  to  wit: 

TiTBt.  In  assessing  state  or  national  banks 
the  assessment  is  not  against  the  corporation 
npon  its  moneyed  capital,  sarplos,  and  undivided 
profits,  but  the  tax  is  levied  agataist  the  sliares 
of  stock  in  the  hands  of  stockholders,  and  the 
officers  of  the  corporation  act  as  the  agent  of 
the  stockholders,  both  in  listing  the  shares  of 
stock  for  taxation  and  in  paying  the  taxes 
levied  against  said  shares  of  stock.  Board  of 
Equalization  of  Okl.  County  v.  First  State  Bank 
of  Oklahoma  City,  77  Okl.  291,  188  Pac.  115; 
Brown  v.  Hennessey  State  Bank,  78  OkL  141. 
189  Pac.  855. 

Second.  "The  shares  of  stock  in  a  state  or 
national  bank  are  to  be  assessed  at  their  true 
value,  which  may  or  may  not  coincide  with  their 
book  value."  Board  of  Equalization  of  Oklaho- 
ma Ojunty  V.  First  State  Bank  of  Oklahoma 
City,  77  Okl.  291,  188  Pac.  115;  Brown  v.  Hen- 
nessey  State  Bank,  78  Okl.  141,  189  Pac.  355; 
First  National  Bank  of  Junction  City  v.  Tax 
Commissioner  of  State  of  Kansas,  102  Kan. 
334,  170  Pac.  33,  L.  R.  A  1918C,  966. 

Third.  "In  determining  the  value  of  shares 
of  stock  in  a  national  or  state  bank  for  the 
purpose  of  taxation,  no  deduction  is  to  be  made 
on  account  of  the  capital  of  the  corporation 
invested  in  securities,  which  are  exempt  from 
taxation."  Board  of  Equalization  of  Oklahoma 
County  V.  First  State  Bank  of  Oklahoma  City, 
77  Okl.  291,  188  Pac.  115;  Brown  v.  Hennessey 
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SUte  Bank,  78  OU.  141,  188  Pac.  365;  Okla- 
homa National  Life  Ina.  Co.,  178  Pac.  378,  46 
L.  R.  A.  767,  note;  caaea  dted  in  56  Ll  R.  A. 
(N.  a.)  389,  note;  Home  Ina.  Co.  ▼.  New  York, 
134  U.  S.  694,  10  Sup.  Ct.  693.  33  L.  Bd.  1026; 
Palmer  ▼.  McMabon,  133  U.  S.  680,  10  Sop.  Ct. 
824,  33  li.  Bd.  772;  Van  Allen  t.  Aaaeaaora,  8 
Waa  673,  18  L.  Bd.  229. 

It  Is  Tumeceasary  to  again  dlscnss  the 
identical  qnestlona  tbat  were  determined  by 
tills  court  In  the  former  cases.  Cpon  the 
authority  of  the  above  cases,  the  Judgment 
of  the  lower  court  wUl  be  reversed  and  re- 
manded, with  directions  to  deny  defendants 
in  error  any  relief,  and  to  reinstate  the  taxes 
attempted  to  be  canceled  by  said  Judgment 

BAINEY,  C.  J.,  and  HARRISON,  JOHN- 
SON, BAIIaBT,  biggins,  and  COLLIBB, 
JJ.,  concur. 

PIICHFORD,  Jh  dissenting. 


(7$   Okl.    308) 

PEAVLER  at  al.  v.  STATE.    (Ne.  9849.) 

(Supreme  Court  of  Oklahoma.    Nov.  16,  1920.) 
ffiyllabM  by  t\»  Cowrt.) 

1.  Chattel  mortgaoes  ®=>73  —  illegal  use  of 
property  does  not  invalidaAe  mertgaga. 

The  bolder  of  a  valid  chattel  mortgage  does 
not,  by  reason  of  chapter  188,  Laws  1917,  for- 
feit the  right  to  subject  the  property  to  the 
payment  of  his  debt  by  any  act,  done  without 
his  consent  or  connivance,  by  one  to  whom 
such  peraonal  property  had  been  intrusted  to 
be  need  for  a  legal  and  lawful  purpoae. 

2.  latoxieaHng  liquor*  (3=3251— Unauthorized 
unlawful  use  of  autoffloblle  to  oonvey  held  not 
to  work  forfeiture  of  owner's  right 

Tbe  unlawful  use  of  an  automobile  to  con- 
vey intoxicating  liquors  by  one  lawfully  in  pos- 
session of  such  conveyance  does  not  forfeit  the 
right  of  the  owner  to  claim  and  retain  such 
property,  when  it  appears  that  such  conveyance 
was  so  unlawfully  used  without  the  consent, 
fault,  or  knowledge  of  its  owner. 

3.  Intoxicating  liquors  ^9251— Owner  dalm- 
iag  autoffloblla  sought  to  be  forfeited  must 
show  that  it  was  used  without  his  knowledge. 

Where  the  evidence  is  undisputed  tliat  an 
automobile  was  used  unlawfully  to  convey  in- 
toxicating liquors,  by  one  lawfully  in  the  pos- 
session of  said  automobile,  and  the  owner  in- 
tervenes to  claim  aaid  property,  the  burden  is 
upon  the  owner  to  prove  the  property  waa  so 
onlawfuUy  used  without  liis  consent,  fault,  or 
knowledge,  and  under  such  circumstances  that 
it  would  not  impute  knowledge  and  consent 
upon  his  part. 

4.   Intoxicating  liquor*  «=s25l  —  Evidence  In- 

•ufliolent  to  show  that  automobile  was  unlaw- 

fally    used    to   oonvey    liquor    with    owner's 

kaowledgs  or  oonsent. 

An   examination   of  the   record   discloses: 

That  the  judgment  of  the  trial  court,  which  in- 

dodes  a  finding  that  the  automobile  was  nn- 


'  lawfully  used  with  tha  knowledge  and  eonaent 
of  the  owner,  is  not  dearly  against  the  weight 
of  the  evidence. 

Appeal  from  County  Court,  Tulsa  Oounty; 
H.  L.  Standeven,  Judge. 

Proceeding  by  State  of  QklAhoma  for  the 
forfeiture  of  one  Cadillac  automobile  for  its 
use  In  unlawfully  conveying  intoxicating  liq- 
uor, with  intervention  by  H.  C.  Peavler, 
claiming  title,  and  with  Intervention  by  the 
Charles  Luklns  Auto  Company,  claiming  as 
mortgagee.  Judgment  of  forfeiture,  and  in- 
tervening claimants  appeal.  Affirmed  as  to 
claimant  H.  C.  Peavler,  and  reversed  as  to  the 
Charles  Loklns  Auto  Company. 

Baldwin  &  Spradling  and  Poe  &  Lnndy,  all 
of  Tulsa,  for  plaintiffs  In  error. 
S.  P.  Freeling,  Atty.  Gen.,  for  the  State. 

McNBILL,  J.  This  is  an  appeal  from  a 
Judgment  of  the  county  court  of  Tulsa  county, 
forfeiting  one  Cadillac  automobile  to  the 
state,  for  the  reason  the  same  .was  being  used 
In  violation  of  law,  to  wit,  conveying  intoxi- 
cating liquor.  The  record  discloses  that  S. 
Pogue  was  driving  the  car,  and  was  convey- 
ing  some  4%  pints  of  whisky  In  said  car 
through  the  streets  of  the  city  of  Tulsa.  H. 
C.  Peavler  intervened  in  the  action,  claiming 
title  to  tbe  car,  alleging  that  be  was  in  the 
tazicab  business,  and  that  Pogue  was  in  his 
employ,  and  if  Pogue  was  conveying  liquor  to 
said  automobile  it  was  without  his  knowledge 
and  consent  The  Charles  Loklns  Automobile 
Company  intervened,  and  claimed  a  mortgage 
upon  the  car  in  the  sum  of  $1,000. 

[1-3]  The  Attorney  General  has  filed  a  con- 
fession of  error,  admitting  the  Judgment  er- 
roneous as  to  the  Charles  Luklns  Automobile 
Company,  pursuant  to  tbe  rule  announced  in 
the  cases  of  One  Hudson  Super-Six  Automo- 
bile V.  State,  77  OU.  130,  187  Pac.  806;  Boles 
V.  State,  77  OkL  310, 188  Pac.  681 ;  One  Bulck 
Car  V.  State,  77  OU.  233,  188  Pac.  108. 

It  was  stipulated  that  the  Charles  Luklns 
Automobile  Company  was  the  holder  of  a  val- 
id chattel  mortgage  on  said  automobile^  wlildi 
is  on  file  in  the  clerk's  office  of  Tulsa  county, 
and,  following  the  rule  announced  in  the  cas- 
es heretofore  cited,  the  Judgment  as  to  the 
Charles  LuUns  Automobile  Company  should 
be  reversed.  There  is  no  stipulation  in  tbe 
record  that  the  car  was  used  without  the 
knowledge  and  oonsoit  of  the  lnterr»ier, 
Peavler,  but  that  fact  must  be  determined 
from  the  evidence. 

Tbe  evidence  is  undisputed  that  liquor  was 
being  conveyed  In  said  automobile,  and  that 
Pogue  was  rightfully  in  possession  of  said 
car.  Those  facts  being  undisputed,  the  bur- 
den of  proof  was  then  upon  the  owner  to  es- 
tablish the  fact  that  the  car  was  so  imlaw- 
tully  used  without  his  knowledge,  fault,  or 
consent,  and  that  it  was  being  used  under  dr- 


>FOr  OtlMT  I 


I  M*  wma  topis  sad  KBT-NUKBOB  in  sll  Kay-Nnmbared  DicMU  sod  luiam 


Digitizsd  by 


Google 


624 


108  FAOIFIO  BJBBOVSEB. 


(OkL 


ctunstances  that  would  not  Impate  knowl- 
edge and  consoit  to  blm. 

The  evidence  In  the  case  dlsdoses  that  the 
automobile  .was,  on  the  night  In  question,  firir- 
en  by  Pogue  back  and  forth  from  a  certain 
restaurant  in  Tulsa,  which  was  referred  to 
In  the  evidence  as  a  "booze  Joint"  The  par- 
ties who  were  with  Pogue,  and  who  were  rid- 
ing around  with  him,  were  all  referred  to 
during  the  trial  as  "bootleggers,"  and  Pogue 
himself  was  referred  to  as  a  "bootlegger." 
When  the  car  was  apprehended  Pogue  had 
four  one-half  pints  of  whisky,  whldi  he 
broka  Peavler  testified  that  Pogue  had  only 
worked  for  him  a  couple  of  nights,  and  was 
driving  the  auto  as  a  taxi,  and  he  (Peavler) 
knew  nothing  of  the  car  being  used  for  trans- 
porting intoxicating  liquor.  Peavler  acknowl- 
edged, on  cross-examination,  that  he  had  been 
engaged  prior  thereto  in  operating  a  road- 
house  on  the  outskirts  of  Tnlsa,  and  while  en- 
gaged In  conducting  the  roadhouse,  he  was 
selling  bla(&  bottles,  and  during  that  time, 
Pogue  was  in  his  employ.  The  record  dis- 
closes that  the  irface  Peavler  had  been  operat- 
ing as  a  roadhouse  was  closed  by  injunction. 

While  the  trial  court  did  not  make  any  di- 
rect finding  as  to  whether  Pogue  was  convey- 
ing said  liquor  without  the  knowledge  and 
consent  of  Peavler,  but  the  judgment  of  the 
court  Includes  a  finding  that  he  either  had 
knowledge  and  consented  to  the  same,  or  the 
car  was  being  operated  under  such  circum- 
stances that  it  would  impute  knowledge  and 
consent  to  him. 

[4]  We  are  unable  to  say  that  the  finding 
of  the  court  upon  this  question  of  fact  is 
clearly  against  the  weight  of  the  evidence 
The  Judgment  of  the  trial  court  as  to  the  in- 
tervener, Peavler,  Is  afiBmied.  The  judgment 
of  the  court  as  to  the  Charles  Lnkins  Auto- 
mobile Company  is  reversed  and  remanded, 
with  instructions  to  grant  It  a  new  trial,  and 
for  the  trial  court  to  determine  what  amount, 
if  any,  is  still  due  at  this  time,  upon  its  note 
and  mortgage. 

RAINEY,  0.  J.,  and  HARBISON,  JOHN- 
SON, PITCHFORD,  KANE,  HIGGINS,  and 
BAUiEY,  JJ.,  concur. 


(79  Okl.  818) 
WOLVERINE  OIL  CO.  v.  PARKS  at  A 
(No.  9714.) 

(Supreme  Conrt  of  Oklahoma.    Nov.  4,  191tf. 
Rehearing  Denied  Nov.  23,  1U20.) 

(SvUalu*  iy  the  Oomrt.) 

I.  Venue  4=945— Seieotlon  of  Jury  at  instance 
of  Interested  judge  Bround  for  change. 

When  it  appears  that  a  district  judge  has 
acquired  an  interest  in  the  subject-matter  of 
litigation  pending  in  his  court,  and  that  jury 


'  commisslonera  were  appointed  by  said  judge 
after  acqairing  sach  interest,  and  a  chalieoge 
sustained  to  the  jnry  panel  tor  the  reason  tbat 
the  jarors  had  been  selected  by  the  commission- 
ers so  appointed,  and  it  further  appearing  that 
the  tried  Judge  thereupon  issue  an  open  venire, 
directing  the  sheriff  to  select  a  jury  from  the 
body  of  the  county  to  try  said  canse,  the  par- 
ty litigant,  antagonistic  to  the  interest  ac- 
quired by  the  judge,  was  entitled  to  a  change 
of  venue  on  proper  motion  therefor,  for  tlie 
reason  that  he  was  denied  the  right  to  have 
his  canse  tried  before  a  Jury,  as  prescribed  by 
atatutes. 

2.  Champerty  and  malntenanos  «=37(2)  — 
Graator  ooatimiinn  In  possession  held  sot  to 
rander  graatee's  oanveyanoe  ctaampertoua. 

Where  the  grantor  continues  in  possession 
of  premises  after  the  execution  and  delivery 
of  a  deed,  his  possessifm  will  not  be  deemed  ad- 
verse as  to  his  grantee  and  those  deriving  title 
from  him.  Such  possession  will  be  deemed  that 
either  of  tenant  or  trustee  of  tbe  grantee,  and 
nothing  short  of  an  explicit  disclaimer  of  such 
a  relation  and  a  notorious  assertion  of  right  in 
himself  will  be  sufficient  to  change  the  char- 
acter of  his  possession  and  render  cliampertous 
a  conveyance  by  his  grantee  to  a  third  party. 

3.  Witnesses  €=>I98(I)— Attorney  oannot  tes- 
tify to  communloations  with  client  without 
latter's  consent. 

An  attorney  w  not  permitted  to  testity 
concerning  any  communication  made  to  him  by 
bis  client,  isi  that  relation,  or  his  advice  there- 
on, without  the  client's  consent 

4.  Evidenoa  ^sai29(5)  —  On  claim  that  deed 
was  forgery,  •vldasoe  of  forged  deed  to  other 
of  defendant's  lands  Inadmissible. 

Plaintiff  jleraigned  title  to  certain  land 
located  in  Tulsa  county  by  a  deed  dated  De- 
cember IS,  1007,  from  defendants  to  F.  and  S., 
by  a  deed  from  F.  and  S.  to  P.,  and  from  P. 
to  plaintiff.  Defendants  interposed  tbe  plea 
of  forgery  as  to  the  deed  to  F.  and  8.  Held, 
under  the  facts  in  this  case,  error  to  permit 
defendants  to  testify  that  a  deed  dated  De- 
cember 18,  liK)7,  purporting  to  be  signed  by 
defendants,  conveying  lands  to  F.  and  S.  lo- 
cated in  Wagoner  county,  was  also  a  forgery. 

5.  Aoknowledgment  «=b8,  55(1),  62(2,  3)— Min- 
isterial act;  presumption  Is  in  favor  of  truth 
of  eertiflcate;  falsity  of  oertlfloate  may  be 
shown  by  officer,  and  evidence  must  be  clear 
and  eottvlnolng. 

The  act  of  a  notary  public  in  taking  an  ac- 
knowledgment is  of  a  ministerial  nature,  and 
not  a  judicial  act  The  presumption  is  in  favor 
of  the  certificate,  unless  there  is  contradictory 
evidence  sutfident  to  overcome  such  presump- 
tion, and  such  contradictory  evidence  may  be 
furnished  by  the  faotary,  as  well  as  any  other 
witness  in  possession  of  the  facts.  The  evi- 
dence, however,  to  impeach  a  certificate  of 
acknowledgment  should  be  clear,  cogent  and 
convincing,  and  such  as  produces  a  conviction 
amounting  to  a  moral  certainty  that  tbe  cer- 
tificate is  false.  >■ 

Appeal  from  District  Court,  Tulsa  County; 
N.  E.  McNeill,  Judge. 
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Actton  by  the  WolTerlne  OU  Company 
against  William  Parks  and  otbers.  Judgment 
for  defendants,  and  plaintiff  appeals.  Bevera- 
ed  and  remanded. 

J.  P.  O'Meara,  of  Tulsa,  Ames,  Cbambers, 
£<owe  ft  Richardson,  of  Oklahoma  City,  and 
J.  II.  Hill,  J.  R.  Ramsey,  and  B.  H.  Hagan, 
all  of  Tulsa,  for  plaintiff  in  error. 

O.  S.  Walker,  John  D.  Wakely,  H.  B.  Mar- 
tin, A.  P.  Moss,  Darldson  &  Williams,  John 
T.  Murry,  Jr.,  and  J.  H.  Wllklns,  all  of  Tulsa, 
for  defendants  in  error. 

PITCHFORD,  J.  Thla  action  was  com- 
menced in  the  district  court  of  Tulsa  county 
on  April  1,  1916,  by  the  plaintiff.  Wolverine 
OU  Company,  against  Wm.  Parks,  Margaret 
Parks,  and  others,  for  the  purpose  of  recover- 
ing the  possessloq  of  certain  lands  located  in 
Tnlsa  county,  the  same  being  the  land  allotted 
to  one  Chaney  Parks,  a  Creek  dtlzen,  who 
died  before  allotment,  in  1901,  at  the  age  of 
seven  months,  leaving  as  her  sole  heir,  her 
mother,  Margaret  Parks,  a  Creek  dtlzen  of 
one-eighth  quantnm  blood.  Wm.  Parks,  the 
father  of  the  deceased,  was  a  non-dtlzen. 
The  plaintiff  deralgned  title:  Eirst,  by  allot- 
ment deeds  dated  June  24,  1906,  to  the  heirs 
of  Chaney  Parks ;  second,  by  warranty  deed 
dated  December  18,  1907,  from  Wm.  Parks 
and  Margaret  Parks  to  A.  B.  Fish  and  I.  O. 
Stuart;  third,  by  quitclaim  deed  dated  April 
16,  1908,  from  A.  E.  Fish  and  wife  and  I.  O. 
Stnart  and  wife  to  Geo.  C.  Priestley ;  fourth, 
by  warranty  deed  from  A.  B.  Fish  and  I.  O. 
Stnart  to  Geo.  O.  Priestley;  fifth,  by  war- 
ranty deed  dated  March  2,  1908,  from  Wm. 
and  Margaret  Parks  to  Geo.  C.  Priestley; 
sixth,  by  warranty  deed  dated  Angust  15, 
1910,  from  Geo.  G.  Priestley  to  Wolverine  Oil 
Company.  In  addition  to  praying  for  pos- 
session of  the  premises,  the  plaintiff  prayed 
for  decree  quieting  the  title  of  the  plaintiff. 
Wolverine  Oil  Company.  On  June  28,  the 
answers  of  the  defendants  Wm.  and  Margaret 
Parks  were  filed,  in  whldi,  among  other 
things.  It  was  alleged  that  the  deeds  from 
Margaret  and  Wm.  Parks  to  A.  B.  Fish,  I.  O. 
Stuart,  and  Geo.  O.  Priestly  were  forgeries; 
that' the  deed  fitim  Priestley  to  the  plaintiff 
was  cbampertous;  and,  further,  that  prior  to 
the  Institution  of  the  action,  Margaret  and 
Wm.  Parks  bad  conveyed  the  land  in  question 
to  their  chlldroi,  Bemle  Donaldson,  Bailie 
Donaldson,  Fronie  Parks,  Fannie  Parks,  Jul- 
ius Parks,  Dora  Bllen  Parka,  Rosetta  Parks, 
and  Zetta  Bean  Parks.  On  July  6, 1916,  there 
was  filed  a  notice  signed  by  M.  A.  Reasor,  R. 
B.  Harmon,  and  W.  B.  Gray,  defendants,  to 
the  effect  that  on  July  8,  1916,  there  would 
be  presoited  to  the  district  Judge  of  Tulsa 
county  a  motion  for  the  appointment  of  re- 
ceiver for  the  property  involved  in  litigation. 
This  motion  set  out  that  the  movants  had  an 
oil  and  gas  lease  from  Margaret  and  Wm. 
Parle,  and  on  July  8, 1916^  after  counsel  for 
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plaintiff   and    connael   for   defendants   bad 

agreed  that  the  receivers  might  be  appointed. 
Judge  Conn  Linn  entered  an  order  appointing 
W.  H.  Gray  and  D.  F.  Connolly  Joint  receivers 
with  authority  to  develop  the  properly.  On 
July  10, 1910,  Judge  Linn  continued  until  the 
17th  the  motions  pending  In  the  case,  and 
granted  defendants  Reasor  and  Harmon  10 
days'  additional  time  in  which  to  plead.  On 
August  24,  1916,  Judge  Linn,  the  sole  district 
Judge  of  Tulsa  county,  filed  in  the  case  an 
affidavit,  which  stated  that  on  July  15,  1916, 
he  had  acquired  an  Interest  In  the  land  in- 
volved In  the  litigation,  and  ther'efore  was 
disqualified  to  try  any  issne  or  make  any  or- 
der in  the  case,  the  interest  so  acquired  being 
a  one-sixteenth  interest  In  an  oil  and  gas 
lease  held  by  the  defendants  Gray,  Harmon, 
and  Reasor.  On  October  7,  1916,  W.  B.  Gray 
filed  answer  and  cross-petition,  alleging  the 
execution  of  an  oil  and  gas  lease  to  Wm.  and 
Margaret  Parks,  and  also  the  execution  of  an 
oil  and  gas  lease  from  Bernle  Donaldson,  Sal- 
lie  Donaldson,  Fronie  and  Fannie  Parks,  and 
the  execution  of  a  guardianship  lease  from 
Wm.  Parks,  as  the  guardian  of  Julius  Ray- 
mond, Dora  Ellen,  Rosetta  and  Zetta  B.  Parks 
to  the  said  Gray.  Continuing,  the  answer 
and  cross-petition  alleged  that  if  Margaret 
and  Wm.  Parka  did  execute  either  the  deed 
to  Fish  and  Stnart,  or  the  deed  to  Geo.  C. 
Priestley,  said  deeds  were  without  any  con- 
sideration whatever,  and  void  for  that  rea- 
son; and  that  the  deed  from  Priestley  to 
Wolverine  Oil  Company  was  champertons  and 
void.  On  October  10,  1916,  the  Intervener, 
Conn  Linn,  filed  his  verfled  petition  of  inter- 
vention, answer, '  and  cross-petition,  setting 
out  the  Intervener's  one-sixteenth  interest  in 
the  various  purported  oil  and  gas  leases  on 
the  land  In  controversy;  also  pleading  want 
of  consideration  In  the  deeds  from  Wm.  and 
Margaret  Parks  to  Stnart,  Flah,  and  Priest- 
ley, and  champerty. 

In  the  meantime,  Hon.  N.  E.  McNeill  had 
been  appointed  additional  district  Judge  for 
Tulsa  and  Pawnee  counties.  When  the  cause 
was  thereafter  called  up  for  trial  before  Bon. 
N.  B.  McNeill,  the  plaintiff  filed  a  challenge 
to,  and  motion  to  discharge,  the  Jury  panel  so 
stmimoned.  On  June  29,  1917,  after  the  mo- 
tion had  been  sustained,  Hon.  N.  B.  McNeill, 
the  Judge  presiding,  issued  an  order  for  a 
special  venire,  said  order  reciting  that  the 
case  had  been  regularly  assigned  for  trial 
on  July  9,  1917;  that  the  plaintiff  had  here- 
tofore filed  its  written  objection  to  trying 
the  cause  before  a  Jury  drawn  from  the  Jury 
box  on  the  ground  that  Conn  Linn  had  ap- 
pointed the  Jury  commissioners;  that  the 
term  of  ofiice  of  the  Jury  commissioners  ai>- 
poiuted  by  Judge  Linn  would  not  expire  until 
January,  1918,  and  that  the  Jury  box  to  be 
filled  by  Jury  commissioners  on  the  2d  day 
of  July,  1917,  would  be  filled  by  the  Jury  com- 
missioners appointed  by  Hon.  Conn  Linn,  and 
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would  be  subject  to  the  same  objection  as  the 
Jury  to  which  the  plaintiff  objected.  It  was 
ordered  that  the  clerk  of  the  court  issue  to 
the  sheriff  an  open  venire  for  60  men,  and 
that  the  sheriff  summon  a  Jury  of  50  men 
from  the  body  of  the  county  for  July  9,  1917, 
for  the  purpose  of  trying  the  above-entitled 
cause.  On  July  9,  1917,  plaintiff  filed  a  mo- 
tion for  change  of  venue.  This,  motion  alleg- 
ed that  the  plaintiff  could  not  procure  a  fair 
trial  in  Tulsa  county.  Plaintiff  also  filed  its 
motion  to  discharge  the  special  Jury  panel, 
on  the  grounds  that  the  special  Jury  panel 
so  summoned  by  order  of  the  court  was  with- 
out notice  to,  or  consent  of,  the  plaintiff,  and 
that  the  plaintiff  was  entitled  to  a  Jury  trial 
by  a  Jury  drawn  in  the  regular  and  usual 
manner  as  provided  by  statute.  On  the  same 
day  this  motion  was  filed,  namely,  July 
9th,  being  the'  day  previously  assigned  for 
the  trial  by  the  court,  the  trial  was  com- 
menced. The  various  motions  were  overrul- 
ed by  the  court,  and  exceptions  noted.  In 
overruling  the  motion  for  diange  of  venue, 
the  court  said: 

"The  motion  for  change  of  venue  at  this 
time  will  be  denied.  The  court  will  say  tliat 
in  the  impaneling  of  the  jurors,  if  it  shoald 
appear  that  a  fair  and  impartial  jury  cannot 
be  had  on  voir  dire,  I  will  again  consider  the 
matter." 

In  the  examination  of  the  jury  on  their 
voir  dire,  it  was  shown  that  the  Juror,  E. 
K.  Moes,  was  the  client  of  Martin  ft  Moss, 
wtio  at  that  time  were  representing  him 
in  a  matter  pending  in  court,  and  who  also 
appeared  for  defendants.  H.  O.  Miller,  one  of 
the  Jurors,  testified  that  he  had  had  cases  in 
Judge  Linn's  court,  but  had  no  case  pending 
at  that  time.  A.  B.  Ham,  one  of  the  Jurors, 
stated  that  Davidson  &  Williams,  'also  at- 
torneys for  defendants,  represented  him  as 
receiver,  and  that  the  cause  in  which  he  was 
appointed  receiver  was  then  pending  in  the 
district  court  of  Tulsa  county.  The  Juror 
Bailey  testified  that  he  had  done  work  for 
Mr.  Oray,  for  Judge  Linn,  and  for  Mr.  Bea- 
sor,  and  that  he  had  made  an  affidavit  in  the 
motion  for  change  of  venue,  to  the  effect 
that  any  one  could  get  a  fair  trial  in  Tulsa 
county,  that  he  at  that  time  bad  litigation 
pending  in  the  district  court,  and  that  this 
cause  had  been  pending  In  court  for  four 
years.  After  the  examination  of  the  Jurors  on 
their  voir  dire,  and  before  they  were  sworn  to 
try  the  cause,  the  plaintiff  renewed  Its  mo- 
tion for  change  of  venue  and  its  challenge 
to  the  Jury  panel,  which  motion  was  over- 
ruled. Trial  resulted  in  a  verdict  in  favor 
of  the  defendants,  and  plaintiff  appeals. 

The  plaintiff  complains  of  numerous  er- 
rors, which  may  be  discussed  under  the  fol- 
lowing heads: 

First.  That  the  court  erred  in  not  sQstaining 
the  motion  for  a  change  of  venue. 


Second.  That  the  court  erred  in  submitting 
the  issue  of  champerty  to  the  jnry. 

Third.  That  the  court  committed  error  in  ex- 
cluding the  evidence  of  O.  H.  Booth. 

Fourth.  That  the  court  erred  in  admitting 
the  evidence  of  Margaret  Paries  relative  to  an 
afSdavit  made  by  her,  in  permitting  Wm.  and 
Margaret  Parks  to  testify  relative  to  a  deed 
purporting  to  convey  lands  in  Wagoner  county, 
and  in  permitting  Wm.  Parks  to  testify  to 
having  written  certain  letters  to  tbe  Secretary 
of  the  Interior,  and  to  Geo.  C.  Priestley,  and 
in  allowing  Margaret  Parks  to  testify  as  to  the 
most  money  she  ever  had. 

Fifth.  That  the  court  erred  in  admitting  the 
evidence  of  O.  li,  Torr,  the  notary,  who  took 
the  acknowledgment  of  defendants  Wm.  and 
Margaret  Parks  to  the  deed  to  A.  E.  Fish  and 
I.  O.  Staart,  to  the  effect  that  his  certificate 
was  false. 

Sixtli.  That  the  court  erred  in  instructions 
given  to  the  jury,  and  in  the  refusal  to  give 
instructions  requested  by  the  plaintiff. 

We  shall  try  to  discuss  the  assignments 
in  the  order  named: 

[1]  First.  Was  the  plaintiff  entitled  to  a 
change  of  venue  under  the  facts  disclosed  by 
the  record?  After  this  cause  was  filed  in 
the  district  court  of  Tulsa  county,  the  de- 
fendant Conn  Linn,  who  at  that  time  was 
the  sole  Judge  in  the  district  cwnprlslng 
Tulsa  county,  secured  an  Interest  in  the  lands 
in  controversy.  It  Is  true  he  certified  bis 
disqualiflcatlon.  Thereupon  Hon.  B.  W.  lEOg- 
gins  was  assigned  to  try  the  cause.  Upon 
the  trial  before  Judge  Hlgglns,  a  verdict 
was  returned  for  the  defendants.  This  ver- 
dict was  set  aside  and  a  new  trial  granted. 
In  the  meantime  the  Legislature  had  creat- 
ed an  additional  Judge  for  the  district  com- 
prising Tulsa  county,  and  Hon.  N.  B.  McNeill 
had  been  appointed  as  additional  Judge.  The 
cause  came  on  before  him  for  trial,  and  re- 
sulted in  a  mistrial.  When  the  cause  was 
next  called  for  trial,  plaintiff  filed  a  chal- 
lenge to  the  Jury  on  the  grounds  that  the 
Jury  commissioners,  who  had  selected  tbe 
jury  for  that  term  of  court,  had.  been  ap- 
pointed by  Judge  Linn  after  he  had  secured 
an  interest  in  the  litigation,  and  after  he  was 
a  party  to  the  cause,  and  that  the  Jurors 
summoned  for  that  term  of  court,  selected 
by  the  Jury  commissioners  so  appointed, 
were  disqualified  as  Jurors  in .  a  cause  In 
which  Judge  Linn  was  interested.  It  seems 
that  this  moti(m  was  confessed,  or  at  least 
the  defendants  consented  that  the  motion  be 
sustained.  Thereupon  the  cause  was  set  for 
tbe  9th  of  July.  It  appears  that  the  trial 
Judge,  Hon.  N.  B.  McNeill,  anticipating  that 
the  same  objection  would  be  made  to  any 
Jnry  selected  by  the  commissioners  and  drawn 
from  the  Jury  box.  Issued  an  open  venire, 
directing  tbe  sheriff  to  select  from  the  body 
of  the  connty  the  names  of  60  qialifled 
Jurors  to  appear  on  the  9th  of  July*.  1917, 
from  whidi  a  Jnry  was  to  be  selected  p  try 
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this  particular  canse.  'Wben  tbe  case  was 
next  called  for  trial,  the  plaintiff  objected 
to  thp.  panel  as  selected,  which  challenge  was 
overruled.  A  motion  for  change  of  venue 
yfBLB  then  filed.  In  selecting  the.  Jury,  as 
-we  have  seen,  It  developed  that  some  of  tbe 
Jurors  80  selected  were  represented  by  coun- 
sel for  the  defendant  In  cases  at  that  time 
pending,  and  in  addition  to  this  we  find  that 
one  of  the  Jurors  was  a  receiver,  repre- 
.sented  by  counsel  for  defendants,  and  that 
Judge  Linn  himself  had  appointed  this  Juror 
as  receiver.  The  question  now  presoited  is. 
Did  the  plaintiff  have  his  cause  tried  to  a 
Jury  who  were  fair,  unprejudiced,  and  un- 
biased, and  a  Jury  such  as  contemplated  by 
The  laws  of  Oklahoma? 

Our  statutes  specifically  xioint  out  how  a 
Jury  Is  to  be  selected.  In  appointing  the 
Jury  commissioners,  the  Judge  must  ascertain 
that  they  are  not  interested  In  any  cause, 
dvU  or  criminal,  pending  in  any  court  of  the 
state.  These  commissioners  so  appointed 
are  required  to  meet  and  subscribe  to  an 
oath,  and  tbe  Jury  list  shall  be  made  up  of 
name^  of  persons  ih'om  the  various  munici- 
pal townships  in  the  county,  in  proportion,  as 
nearly  as  practicable,  to  the  voting  strength 
of  such  township.  It  would  seem  rather  In- 
consistent, to  say  the  least,  that  a  citizen 
would  be  disqualified  to  act  as  a  commis- 
sioner becuse  he  might  be  interested  in  some 
canse  pending,  yet  the  same  objection  would 
uot  apply  to  a  Judge  making  the  appointment, 
wben  the  Judge  was  himself  a  party  litigant 
In  tbe  cause  to  be  tried  by  the  Jury  so  select- 
ed, and  had  acquired  that  interest  by  pur- 
chase after  the  cause  had  been  filed  in  his 
court  As  to  whether  the  challenge  to  the 
imnel  should  have  been  sustained,  we  are 
not  called  upon '  to  decide,  but  ordinarily, 
when  an  objection  is  made  and  the  court 
ascertains  that  a  Jury  cannot  be  selected  in 
tbe  way  provided  by  statute,  then  the  com- 
mon law  would  apply.  However,  we  are 
flrmly  convinced  that  no  litigant  could  ever 
be  made  to  feel  that  he  had  received  a 
fair  and  impartial  trial  in  any  court  where 
the  Judge,  who  had  for  several  years  pre- 
sided in  the  court  of  that  county  wherein 
the  cause  was  pending,  bad  secured  an  in- 
terest In  tbe  litigation,  and  his  acts  made  it 
practically  impossible  for  a  litigant  to  have 
a  Jury  selected  as  provided  by  statute.  And 
especially  In  tbe  case  at  bar,  when  tbe  Jurors 
were  summoned  under  a  special  venire,  and 
several  of  the  Jurors  selected  to  try  the 
canse  were  Interested  In  litigation  pending 
In  tbe  court  of  which  the  defendant  Linn 
was  Judge. 

As  was  well  said  by  Justice  Dunn  In  tbe 
case  of  Garvin  t.  Harrell,  27  Okl.  373,  113 
Pac.  186,  35  Ia  B.  A.  (N.  S.)  862,  Ann.  Cas. 
1912B,  744: 

"A  lawsuit  is,  at  its  best,  a  misfortune,  yet, 
when  a  citizen  feels  that  his  rights  have  been 


invaded  and  other  means  have  failed,  it  is 
the  only  method  prescribed  by  the  law  of  the 
land  for  the  vindication  thereof  and  tbe  ad- 
ministration of  a  remedy.  He  is  denied  the 
privilege  of  seeking  and  forcing  redress  by 
his  own  strong  arm,  and  compelled  to  resort 
to  tbe  established  tribunals  for  remedy.  A 
resort  to  law  is  usually  at  the  ansuccessfnl 
conclusion  of  oil  other  efforts  for  adjustment, 
and  all  parties  coniidentiy  appeal  to  tbe  conrts 
with  the  abiding  conviction  that  they  are  right, 
and  that  justice  will  be  administered  anpol- 
luted  and  exact.  It  is  essential  to  the  well- 
being  of  society  that  this  confidence  be  encour- 
aged and  sustained,  and  that  the  faith  of  tbe 
people  in  the  courts  be  not  shattered.  In 
order  that  this  may  be  so,  the  jury,  the  trial 
and  all  the  proceedings  connected  with  them 
should  not  oalj  be  free  of  wrongdoing,  but 
their  administration  should  be  so  untainted, 
free,  clear  and  aboveboard  that  there  will  be  no 
room  for  suspicion  that  the  conclusion  reach- 
ed was  influenced  by  other  matters  than  an  un- 
biased consideration  of  the  law  and  the  evidence, 
and  this  considered  and  applied  by  an  honest, 
upright  judge  and  jury.  The  fair  and  impartial 
jury,  duly  impaneled,  sworn  and  charged  to  try 
the  cause  and  true  deliverance  make,  had  been 
tbe  bulwark  of  the  best  system  yet  devised  by 
man  for  the  determination  of  controverted  ques- 
tions of  fact,  and  our  people  are  content  and 
feel  secare  in  their  persons  and  property  be- 
cause of  their  abiding  confidence  In  its  integrity. 
When  the  unfortunate  parties,  then,  unable  to 
settle  their  own  differences,  leave  them  to  the 
judgment  of  a  court  and  Jury,  the  results 
should  come  to  them  both  untainted  by  a  breath 
of  suspicion  that  aught  else  than  the  law  of 
the  land  and  their  evidence  was  even  remotely 
responsible  for  the  verdict" 

We  do  not  believe,  nor  Is  there  the  least 
evidence  to  excite,  suspicion  that  anything 
was  done  by  Judge  Unn  to  corruptly  In- 
fluence tbe  Jury  in  tbe  case  at  bar,  and  we 
may  absolve  tbe  Jurors  of  any  suspicion  that 
their  verdict  was  responsive  to  aught  else 
than  tbe  law  and  the  evidence  as  delivered 
by  tbe  court  and  the  witnesses,  but  we  can 
understand  bow  the  plaintiff  cannot  enter- 
tain this  view,  and  be  has  a  right  to  have 
tbe  facts  of  bis  case  passed  upon  by  a  Jury 
upon  which  tbe  posslbili^  of  undue  influence 
ba<  not  been  exerted.  When  we  consider 
tbe  fact  that  Judge  Linn  acquired  an  inter- 
est in  litigation  pending  In  bis  court,  tbe 
Jury  being  selected  by  Jury  commissioners 
appointed  by  him  after  acquiring  that  in- 
terest, and  a  challenge  being  made  to  the 
panel  for  this  reason  and  the  challenge  sus- 
tained; and  wben  It  further  appears  that 
several  of  the  Jurors  selected  by  the  open 
venire  bad  cases  pending  in  the  court  over 
which 'Judge  Linn  presided;  and  especially 
wben  It  appears  that  one  of  tbe  Jurors  was 
a  receiver  appointed  by  bim  and  to  whom 
be  was  required  to  report,  and  that  some 
of  tbe  Jurors  sworn  to  try  the  cause  had 
cases  then  pending  in  that  court  and  were 
represented    by    counsel    for    tbe    opposite 
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Bide — under  these  ctrcumstances  we  unhes- 
itatingly say  that  the  plaintiff  was  entitled 
to  a  change  of  venue.  From  time  ImnJ'emo- 
rial  the  public  has  regarded  the  judges  of  the 
district  courts  as  possessing  all  the  attributes 
of  honesty,  truth,  and  Integrity,  which 
every  Judge  should  possess,  and  a  desire  up- 
on their  part  at  all  times  of  being  fair  and 
dl^osed  to  administer  exact  justice  In  the 
courts  over  which  they  preside.  While  there 
are  exceptions  to  this  rule,  be  It  said,  how- 
ever, to  the  credit  of  the  Judiciary,  the  great 
majority  of  the  people  have  always  regarded 
judges  as  posse.sslng  pre-eminently  these 
qualifications;  therefore,  where  a  judge  de- 
scends from  his  exalted  position  and  becomes 
an  active  party  litigant  In  the  trial  of  a 
cause  before  jurors  having  cases  In  his  court, 
and  before  whom  the  cases  of  these  jurors 
are  liable  to  be  tried,  and  goes  upon  the  wit- 
ness stand  to  testify  In  the  case,  his  evidence 
carries  with  It  the  reflected  credit  of  hla 
position  as  judge,  and  the  average  Juror  so 
circumstanced,  without  being  conscious  of 
the  fact,  is,  to  some  extent,  influenced  there- 
by. We  are  of  the  opinion  that,  where  a 
judge  Is  a  party  in  any  case  In  the  court 
over  which  he  presides,  there  should  never 
be  anything  occurring  to  make  the  opposite 
party  feel  as  if  he  had  not  bad  a  fair  trlaL 
The  rule  is  well  settled  that  the  question  of 
change  of  veliue  is  largely  within  the  discre- 
tion of  the  court,  and  we  would  be  loath  to 
interfere  with  that  discretion,  unless  it  ts 
clearly  made  to  appear  that  It  has  been  abua> 
ed.  But  In  the  case  at  bar,  we  are  convinced 
that,  under  all  the  showing  made,  the  plaln- 
tlfC  was  entitled  to  a  change  of  venue.  How- 
ever, we  do  not  mean  to  Indicate  that  a 
change  of  venue  should  be  granted  If  the 
conditions  boreln  discussed  have  ceased  to 
exist  when  the  cause  Is  again  considered 
by  the  trial  court. 

[2]  Second.  Was  the  court  in  error  In  sub- 
mitting to  the  jury  the  question  of  champer- 
ty? The  defendant  Margaret  Parks  remain- 
ed In  possession  of  the  premises  after  she 
had  executed  deeds  to  Fish,  Stuart,  and 
Priestley.  As  we  understand  the  law,  the 
tact  of  the  grantor  remaining  in  possession 
after  the  execution  of  the  deed  Is  not  within 
Itself  conclusive  evidence  of  adverse  ixw- 
session.  In  the  case  of  Flesher  v.  Cailnhan, 
32  Okl.  283,  122  Pac.  489,  in  the  syllabus, 
the  court  states: 

**By  the  execution  and  delivery  of  a  deed  In 
general  terms,  the  entire  legal  interest  in  the 
premises  vests  in  the  grantee;  and,  if  the 
grantor  continues  in  posseesion  afterward,  bis 
possession  will  be  that  either  of  tenant  or 
trustee  of  the  grantee.  He  will  be  regarded  as 
holding  the  premises  In  subserviency  to  the 
grantee:  and  nothing  short  of  an  explicit  dis- 
claimer of  such  a  relation  and  a  notorious  as- 
sertion of  right  in  himself  will  be  sufficient  to 
change  the  character  of  his  possession.  In 
such  case,  the  grantor  is  not  deemed,  in  law. 


to  have  adverse  possession  against  his  gran- 
tee, or  those  deriving  title  from  bim." 

In  F.  B.  Collins  Inv.  Oo.  et  aL  ▼.  Walde, 
173  Pac.  835,  it  is  said: 

"Knowledge  by  a  purchaser  of  land  that  the 
grantor  under  whom  the  vendor  claims  is  in 
possession  thereof  is  not  such  Itnowledge  as  to 
put  the  purchaser  upon  inquiry  as  to  the  title 
of  such  grantor." 

To  the  same  effect  see  Riddle  et  aL  v. 
Keechl  on  &  Gas  Co.,  176  Pac  737;  Rowsey 
V.  .Tameson,  46  Okl.  780,  140  Pac  880. 

There  Is  no  evidence  that  Margaret  Parks, 
at  any  time  after  the  date  of  the  deeds  to 
Fish,  Stuart,  and  Priestley,  explicitly  dis- 
claimed, or  that  she  asserted  any  rights 
to,  the  property,  more  than  the  fact  that  she 
was  in  possession  of  the  same.  So  far  as  the 
record  discloses,  the  contention  of  Margaret 
Parks  was  that  she  knew  nothing  of  these 
deeds.  Her  claim  was  that  they  were  for- 
geries. It  is  true  that  tiie  evidence  was  in- 
troduced to  the  effect  that  on  August  14, 
1909,  Wm.  Parks  wrote  Geo.  a  PriesUey  a 
letter  in  which  he  inquired:  • 

"I  want  to  know  what  reason  did  yon  have  to 
pay  the  taxes  on  my  land?  I  have  not  given 
you  permission  to  pay  my  debts." 

Whose  land?  It  is  not  stated  that  it  is 
Margaret  Parks'  land,  but  Wm.  Parks  says, 
"My  land."  On  the  27th  of  August,  of  the 
same  year,  Priestley  answered  this  letter, 
and  explained  to  Wm.  Parks  why  be  was 
paying  taxes,  on  the  land.  This  answer  ap- 
pears to  liave  silenced  William.  The  evi- 
dence shows  that  Wm.  Parks  and  Margaret 
Parks  were  separated  long  before  1909. 
There  is  nothing  to  show  that  be  at  that 
time  was  acting  as  her  agent;  in  fact,  the 
evidence  discloses  that  at  that  time  Wm. 
Parks  deemed  liimself  to  be  the  owner  of 
the  land. 

The  reasons  for  the  oiactment  of  the 
champerty  statute  were  to  prevent  litigation 
and  the  purchase  of  doubtful  claims  by 
strangers  to  them,  and  If  the  owner  is  not 
disposed  to  attempt  the  enforcement  of  a 
doubtful  claim,  public  policy  requires  that  he 
should  not  be  allowed  to  transfer  it  to  anoth- 
er party  and  thereby  encourage  strife  and 
litigation.  But  under  the  evidence  adduced 
in  the  trial  of  this  cause,  we  are  unable  to 
see  wherein  the  plaintiff  could  be  accused 
of  champerty  in  purchasing  the  land  from 
Priestley.  Up  until  that  time  there  had  been 
no  act  on  the  part  of  Margaret  Parks  in- 
consistent with  the  Priestley  deed  further 
than  her  possession.  In  the  case  of  Gray- 
son V.  Hurd,  65  Fed.  724,  6  a  C.  A.  25S. 
It  was  held  that,  while  the  grantor  was 
holding  over,  and  this  holding  was  open, 
notorious,  visible,  and  known  generally  to 
the  people  in  the  vicinity,  it  was  not  suffl- 
cient  to  put  the  grantee  on  notice  that  her 
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possession  was  hostile  or  adverse.  The  affi- 
davit of  Margaret  Parks  introduced  by  de- 
fendants over  objection  of  the  plaintiff,  bears 
dace  1913,  long  after  plaintiff  bad  acquired 
title,  and  could  not  relate  back  to  the  date 
of  the  deed  from  Priestley  to  plaintiff,  as 
tending  to  show  that  at  that  time  her  pos- 
session was  adverse  to  the  title  claimed  by 
Priestley.  We  do  not  wish  to  be  understood, 
however,  as  holding  that  the  possession  by 
the  grantor  after  the  execntfon  of  a  deed  es- 
tops the  grantor  from  setting  up  any  defense 
to  avoid  the  deed  when  the  same  was  se- 
cured by  fraud,  deceit,  or  misrepresentation. 
Shaffer  v.  Turner,  43  Okl.  T44,  144  Pac.  366; 
Adams  v.  White,  40  Okl.  635,  139  Paa  514. 
We  are  of  the  opinion,  therefore,  that  there 
Is  no  evidence  In  the  record  which  Justified 
the  court  in  submitting  the  question  of 
champerty  to  the  Jury. 

[31  The  third  assignment  of  error  relates 
to  the  action  of  the  court  In  excluding  the 
evidence  of  O.  S.  Booth.  The  record  dis- 
closes that  one  Shallenberger  had  an  oil  and 
gOB  mining  lease  on  the  land  In  controversy ; 
that  Ifargaret  and  Wm.  Parks  had  insti- 
tnted,  or  were  abont  to  Institute,  an  action 
against  the  Wolverine  OH  Company,  I.  O. 
Stuart,  and  Geo.  C.  Priestley,  to  clear  her 
title  to  the  lands  In  controversy.  Her  at- 
torney in  the  matter  was  Mr.  Thurman  of 
the  Tulsa  bar.  Mr.  Booth,  who  was  also  an 
attorney  of  the  Tulsa  bar,  had  been  em- 
ployed by  Mr.  Shallenberger  to  assist  the 
attorney  of  Margaret  and  Wm.  Parks.  It 
appears  that  Mr.  Thnrman  and  Mr.  Booth 
were  acting  in  conjunction,  and  that  Booth, 
though  employed  by  Shallenberger  and  paid 
by  him,  became  associate  counsel  with  Thur-- 
man  in  representing  Margaret  and  Wm. 
Parks.  Plaintiff  sought  to  prove  by  Mr. 
Booth  what  was  said  by  Wm.  Parks  in  a  con- 
versation between  Thurman,  Booth,  and 
Parks  in  the  presmce  of  Lincoln  Parks,  the 
brother,  and  one  or  two  other  parties  whose 
names  were  not  given.  Under  paragraph  4 
of  section  5050,  R.  L.  1910,  It  is  provided 
that  an  attorney,  concerning  any  communi- 
cations made  to  him  by  his  client  in  that 
relation,  or  bis  advice  thereon,  shall  be  in- 
competoit  to  testify  without  the  client's 
consent  It  will  not  do  to  say  that  because 
Mr.  Booth  had  been  employed  and  was  paid 
by  Mr.  Shallenberger  he  was  not  also  repre- 
senting Margaret  Parks.  Any  communica- 
tion made  under  the  circumstances  would 
be  entitled  to  the  same  protection  as  If  It 
had  been  sought  to  make  this  proof  by  Mr. 
Thurman  himself.  It  is  not  shown  who  the 
other  parties  present  were,  except  Lincoln 
Parks.  So  far  as  disclosed  by  the  record,  it 
might  have  been  some  member  of  the  fami- 
ly. In  other  word3,  in  order  to  make  this 
evidence  admissible,  it  would  be  Incumbent 
upon  the  plaintiff  to  show  that  the  commu- 
nication was  not  of  a  confidential  nature^ 


and  It  would  be  Incumbent  upon  the  plain- 
tiff to  show  that  some  one,  a  stranger'  to 
the  snit,  heard  the  conversation,  or  was  ao 
placed  or  circumstanced  that  It  waa  very 
likely  that  some  one  not  interested  in  the 
cases  did  hear  It 

In  the  case  of  Evans  v.  State,  6  OkL  Cr.  B. 
643,  116  Pac.  810,  34  L.  R.  A.  (N.  S.)  677, 
Mr.  Baker  waa  a  practicing  attorney  of  Wa- 
tonga,  Okl.  J.  0.  Evans  waa  Jointly  indicted 
with  P.  P.  Tyler  and  W.  S.  Wi8har4  for  the 
crime  of  forgery.  The  instrument  alleged 
to  have  been  forged  was  a  deed  from  3.  M. 
Rosslter  and  Julia  Rossiter,  his  wife,  and 
J.  O.  Rosslter  to  Elwood  Bosslter.  It  ap- 
pears that  Mr.  Baker  was  acquainted  with 
the  Rossiters.  Two  of  the  Rosslter  boys 
and  their  father  went  to  the  ofBce  of  Mr. 
Baker,  and  consulted  him  concerning  the 
criminal  case  against  Evans,  Tyler,  and 
WIshard,  for  forging  the  deed  referred  to. 
About  a  week  after  the  visit  Just  referred 
to,  the  father  and  his  two  sons  again  visited 
Mr.  Baker's  office.  At  the  trial  of  the  case 
against  Evans,  Baker  was  placed  on  the 
witness  stand,  and  asked  with  reference  to 
the  visits  of  the  Rossiters  to  him.  He  was 
asked,  among  others,  this  question  on  direct 
examination: 

"Did  either  one  of  these  there  in  your  pres- 
ence and  hearing  make  the  statement  in  the 
presence  of  the  others  that  Elwood  Rossiter  had 
signed  the  names  ot  both  the  men  to  that  deed; 
that  is,  the  name  of  J.  M.  Rossiter  and  J.  C 
Rossiter?" 

The  lower  court  held  that  tb»  conversa- 
tions that  took  place  with  Baker  were  privi- 
leged, and  the  Court  of  Appeals  sustained 
that  position.  We  are  of  the  opinion  tliat 
no  error  was  committed  In  sustaining  the 
objection  to  this  evidence  In  the  Instant  caae. 

[4]  The  fourth  assignment  aUeges  error 
on  the  part  of  the  court  in  admitting  the 
evidence  of  Wm.  and  Margaret  Parks,  to 
the  effect  that  a  deed  purporting  to  have 
been  executed  on  December  18,  1907,  to  Fish 
and  Stuart  conveying  to  them  Margaret 
Parks'  allotment  in  Wagoner  county,  was 
also  a  forgery.  There  is  nothing  in  the 
entire  record  disclosing  any  claim  by  plain- 
tiff under  the  deed  to  the  Wagoner  county 
land.  The  validity  or  Invalidity  of  that  deed 
was  not  an  Issue  in  the  case  at  tmr.  By  the 
Introduction  of  this  evidence^  an  issue  waa 
Injected  Into  the  instant  case  entirely  dis- 
tinct and  foreign.  If  Fish  and  Stuart  had 
been  on  trial  for  the  forgery  of  the  deed  to 
the  lands  in  controversy  in  the  present  ac- 
tion, we  are  not  prepared  to  say  the  evi- 
dence would  not  have  been  competent  against 
them  on  the  question  of  intent  But  If  it 
should  be  that  this  evidence  was  admissible, 
It  could  In  no  manner  affect  the  deed  from 
Margaret  and  Wm.  Parks  to  Geo.  C.  Priest- 
ley.   When  the  evidence  waa  admitted  that 
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the  deed  to  the  Wagoner  lands  was  a  forgery, 
and  wlthoat  any  prior  notice  to  plaintiff,  and 
that  this  attempt  would  be  made  and  no 
preparation  on  the  part  of  plaintiff  to  meet 
this  Issue,  the  Jury  would  thereby  be  un- 
consciously Influenced  in  considering  the 
question  as  to  whether  the  deed  to  Priestley 
was  also  a  forgery.  We  are  of  the  opinion 
that  this  evidence  was  clearly  Inadmissible. 
Kingsbury  v.  Waco  State  Bank  (Tex.  Olv. 
App.)  70  S.  W.  551;  Davis  v.  Vories,  141 
Mo.  234,  42  S.  W.  707;  Reed  Qroc.  Co.  v. 
Miller,  36  Okl.  134,  128  Pac.  271;  Jones  v. 
Okl.  Planing  MUl  k  Mfg.  Co.,  47  Okl.  477, 
147  Pac.  999. 

Plaintiff  complains  that  error  was  commit- 
ted in  allowing  evidence  of  Wm.  Parks,  to 
the  effect  that  he  had  written  the  Secretary 
of  the  Interior  about  the  fact  that  Geo.  C. 
Priestley  claimed  to  own  the  land  In  con- 
troversy, and  that  the  court  erred  in  ad- 
mitting into  evidence  the  statranent  of  Mar- 
garet Parks  that  the  most  money  she  ever 
had  at  any  one  time  was  $100,  which  she 
received  during  the  summer  of  1016;  and, 
further,  that  the  court  erred  in  admitting 
the  evidence  of  Wm.  Parks,  to  the  effect 
that  in  1009  he  had  written  to  Geo.  0.  Priest- 
ley a  letter  inquiring  why  he  was  paying 
taxes  on  his  land.  We  are  not  prepared  to 
say  that  error  was  committed  in  allowing 
this  evidence  to  go  before  the  jury.  Had 
no  effort  been  made  to  pay  the  taxes  by 
Margaret  or  Wm.  Parks,  this  fact  would 
have  been  offered  in  evidence  by  the  plain- 
tiff. To  illustrate:  If  year  after  year  the 
plaintiff  had  been  paying  taxes  (m  these 
lands,  and  the  defendants  at  no  time  had 
sought  to  pay  the  same,  this  would  have  been 
a  drcnmstance  to  go  before  the  Jury,  and 
If  the  plaintiff  would  have  been  permitted 
to  introduce  evidence  of  this  nature,  we 
cannot  see  wherein  the  same  rights  would 
not  be  permitted  the  defendants.  It  is  not 
in  the  nature  of  self-serving  declaraticm  or 
acts,  but  it  is  such  evidence  as  is  permitted 
to  go  before  the  Jury  for  whatever  it  is 
worth,  and  the  Jury  is  to  decide  as  to  Its 
probative  effect  Nor  was  error  committed 
in  permitting  Margaret  Parks  to  testify  that 
the  most  money  she  ever  had  at  any  one 
time  was  $100,  which  she  received  during  the 
summer  of  1016.  Plaintiff  had  sought  to 
prove  that  she  bad  received  at  least  $100 
from  Fish  and  Stuart.  This  evidence  was 
competent  for  the  purpose  of  controverting 
the  evidence  offered  by  the  plaintiff. 

[t]  Fifth.  The  plaintiff  complains  of  error 
in  admitting  the  evidence  of  C.  L.  Torr,  the 
notary  who  took  the  acknowledgment  of  de- 
fendants Wm.  and  Margaret  Parks  to  the 
deed  executed  to  Fish  and  Stuart,  to  the 
effect  that  his  certlQcate  was  false.  While 
there  are  some  authorities  holding  that  a 
notary  should  not  be  allowed  to  give  testi- 
mony impeaching  his  certificate,  giving  as 


a  reason  therefor  that  the  certificate  Is  made 
at  the  time  of  iiiB  acknowledgment  and  is 
the  solemn  declaration  of  the  officer  in  his 
official  capacity  under  his  hand  and  seal  as 
the  truth  and  accuracy  of  the  statements 
it  contains,  and  is  much  more  likely  to  be 
true  and  correct  than  the  memory  of  the 
notary  in  years  afterwards,  this  question 
has  been  set  at  rest  In  Oklahoma  in  Effen- 
bei^ger  v.  Durant  et  al.,  57  Okl.  445,  156 
Pac.  212.  Bittenbouse,  Commissioner,  de- 
livering the  opinion  of  the  court  said: 

"An  investigation  of  this  subject  discloses 
the  tact  that  the  great  weight  of  aatbority 
snpports  the  view  that  the  act  of  the  officer  in 
taking  an  acknowledement  is  of  a  ministerial 
nature  and  not  a  judicial  act.  The  presnmptioD 
is  in  favor  of  the  certificate,  unless  tliere  is 
contradictory  evidence,  reasonably  tending  to 
overcome  such  presamption;  and  such  con- 
tradictory evidence  may  be  famished  by  the 
notary  pablic  as  well  as  any  other  witness  In 
posBession  of  the  facts." 

To  the  same  effect,  see  McCorley  v.  Pltner 
et  aL,  66  HI.  App.  17 ;  Mays  v.  Pryce  et  aL, 
05  Mo.  608,  8  S.  W.  781, 

Sixth.  Plaintiff  complains  of  certain  in- 
structions given  by  the  court,  and  of  the 
refusal  to  give  certain  Instructions  requested 
by  the  plaintiff.  We  have  carefully  examined 
the  Instructions  given,  as  well  as  those  re- 
fused, and  conclude  there  was  no  error  com- 
mitted by  the  trial  court  in  this  particular 
further  than  as  stated  above,  wherdn  we 
hold  the  court  was  In  error  in  giving  the 
Instruction  on  the  question  of  champerty. 
In  addition  to  this,  we  are  of  the  opinion 
that  instructions  as  given  by  the  court,  num- 
bered respectively  8  and  9,  erroneou^  ad- 
vised the  jury  as  to  the  kind  or  degree  of 
proof  necessary  in  order  successfully'  to  im- 
peach a  notarial  certificate  in  due  form. 
In  these  Instructions  the  court  tells  the  jury 
In  effect  that  the  presumption  of  regularity 
may  be  overcome  "when  the  evidence  is  dear,, 
cogent,  and  convincing,  and  satisfies  your 
raind  that  the  recitals  and  statements  made 
in  the  notary's  certificate  are  false  and  un- 
true." This  falls  short  of  the  measure  or 
standard  of  proof  required.  Not  only  mnst 
the  evidence  be  "clear,  cogent,  and  convinc- 
ing," but  under  the  holding  of  this  court, 
it  must  go  farther,  and  must  be  "such  as  to 
produce  a  conviction  amounting  to  a  moral 
certainty  that  the  certificate  is  false."  la 
the  case  of  Dyal  v.  Norton,  47  Okl.  794,  150 
Pac.  703,  it  is  said: 

"The  evidence  to  impeach  a  certiticate  of  «c- 
knowledgment  should  be  clear,  cogent,  and  con- 
vincing, and  such  as  produces  a  convictioa 
amounting  to  a  moral  certainty  that  the  cerbii- 
cate  is  false." 

We  therefore  conclude  that  the  judgment 
of  the  trial  court  should  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
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In  accordance  with  thla  opinion; 
80  ordered. 


and  It  la 


RAINET,  HARRISON,  JOHNSON,  and 
BAILEY,  JJ.,  concur. 

OWEN,  C.  J.,  and  McNEILIi  and  HIG- 
GINS,  JJm  dlsquaUfled,  and  KANE,  J.,  not 
participating. 


(7!*  Okl.  SOD) 

HAVEN  V.  TRAMMELL,  Sheriff  et  al. 
(No.  98S5.) 

(Sapreme  Court  of  Oklahoma.    Nov.  16.  1920.) 

(ByUabut  hv  the  Court.) 

1.  Judgment  ®s>569>— Order  dissolving  tempo- 
rary injunction  held  res  Judicata  on  second 
application  for  injunction. 

The  plaintiff  obtained  a  temporary  injunc- 
tion, enjoining  and  restraining  a  sheriff  from 
selling  land  nnder  an  ezecation,  which  said  tem- 
porary injunction  was  dissolved,  and  the  judg- 
ment dissolTing  the  same  not  appealed  from. 
Thereafter  plaintiff  obtained  a  second  tempo- 
rary injunction  to  restrain  the  sheriff  from  sell- 
ing, nnder  sin  alias  execution,  in  the  same  case, 
the  same  land  as  to  wtilch  the  first  temporary 
injunction  was  issued.  Held,  that  said  second 
temporary  injunction  was  res  judicata. 

2.  Divoroe  4s»2l>S-^limony  may  be  awarded 
as  Incident  though  not  speclflcally  sought. 

Where  a  petition  for  divorce  contains  a 
prayer  for  general  equitable  relief,  but  does  not 
specifically  pray  for  alimony,  alimony,  being  a 
mere  incident  to  diTorce,  may  be  properly 
awarded.    Harrison,  J.,  dissenting. 

3.  Homestead  «=3iOI  —  On  award  of  alimony 
made  a  lien  on  defendant's  realty,  his  home- 
stead nay  be  levied  on. 

Where  in  a  divorce,  alimony  in  money  is 
decreed,  which  is  adjudged  to  be  a  lien  upon 
aU  the  real  estate  owned  by  the  defendant  in 
the  state,  the  homestead  ef  the  defendant,  own- 
ed at  the  time  such  judgment  is  rendered,  may 
be  legally  levied  upon  and  sold  for  the  payment 
of  the  said  alimony. 

Appeal  from  District  Court,  Woodward 
County;   T.  P.  Clay,  Judge. 

Actl<m  for  injunction  by  John  Haven 
against  R.  Ia  TranuueU,  Sheriff,  and  Ruby 
Harrlman.  Second  temporary  injunction  dis- 
Bolved,  and,  after  motion  for  new  trial 
overruled,  plaintiff  appeals  from  tbe  judg- 
ment.   AflSrmed. 

B.  L.  Mitchell,  of  Clinton,  for  phiintiff  in 
error. 

R.  F.  Balrd  and  A.  B.  Pearson,  both  of 
QUaboma  City,  S.  Grim,  of  Cheyenne,  and 
W.  M.  Taylor,  of  Cuslilng,  for  defendants  in 
error. 

COLLIER,  J.  On  July  11,  1912,  Ruby 
Haven  (now  Ruby  Harrlman)  filed  her  peti- 


tion for  decree  of  absolute  divorce  of  and 
frcnn  John  Haven,  hereinafter  designated 
plaintifC,  in  which  die  prayed  for  an  absolute, 
divorce,  attorney's  fees,  costs,  and  for  gen- 
eral relief.  Judgment  by  default,  on  person- 
al service,  was  rendered  for  absolute  divorce, 
$1,000  alimmiy,  |100  for  attorney's  fees,  and 
for  costs,  which  was  "made  a  lien  on  all  real 
estate  owned  by  said  plaintiff  within  tliis 
state,"  a  transcript  of  which  said  judgment 
was  filed  In  the  ofiSce  of  the  district  court  of 
Roger  Mills  county,  and  an  alias  execution, 
directed  to  the  sheriff  of  Roger  Mills  county, 
was  issued,  in  pursuance  of  which  lands  be- 
longing to  said  plaintiff  were  levied  upon  in 
Roger  Mills  county. 

A  temporary  injunction  was  granted  by 
the  county  judge,  in  the  absoice  of  the  dis- 
trict judge  from  the  county,  restraining  the 
sheriff  from  selling  said  lands,  which  tem- 
porary Injunction  was  dissolved  by  the  dis- 
trict court.  Thereafter  a  second  temporary 
injunction.  Identical  as  to  statement  made 
and  relief  prayed,  was  granted,  and  dissolved, 
the  court  idalcing  the  following  findings  of 
facts: 

"The  court  finds,  as  a  matter  of  fact,  that 
there  was  a  decree  of  the  district  court  of 
Woodward  county;  rendered  as  alleged  in  the 
petition,  making  the  judgment  and  decree  of 
that  court  a  lien  upon  any  and  all  real  estate  of 
the  defendant;  that  the  judgment  has  not  been 
paid;  that  execution  has  been  issued  against 
Uie  defendant  and  levied  upon  his  real  estate; 
that  the  sale  thereof  was  stayed  by  a  tempo- 
rary injunction,  which  was  dissolved  by  ^is 
court,  as  shown  by  the  journal  entry  of  judg- 
ment introduced  in  this  cause;  that  thereafter 
another  execution  was  issued  on  the  same  prop- 
erty, and  was  again  levied  upon  the  land  of  the 
defendant  in  this  cause;  that  the  land  upon 
wiiich  the  execution  is  levied  is  the  homestead 
of  the  defendant  and  his  mother  and  two  chil- 
dren which  he  is  raising,  that  he  has  about  $600 
worth  of  personal  property— tbe  value  of  the 
land  has  not  been  shown." 

A  tlmdy  motion  for  ft  new  trial  was  made, 
which  was  overruled  and  excited  to,  and  the 
plaintiff  gave  notice  In  open  court  of  his  in- 
tuition to  appeal  from  the  judgment  of  the 
trial  court,  dissolving  said  second  temporary 
Injunction  to  the  Supreme  Court  of  Okla- 
homa, and  perfected  this  appeal. 

The  plaintiff,  in  support  of  bis  contention 
"that  the  court  committed  reversible  error  In 
dissolving  said  second  temporary  injunction," 
urges,  among  other  grounds  which  we  deem 
unnecessary  to  recite,  the  following  grounds: 

First.  That  the  judgment  as  to  alimony  in 
tliis  case  is  a  void  judgment,  for  tbe  reason  that 
the  petition  in  this  case  fails  to  specifically 
pray  for  alimony. 

Second.  That  the  land  seized  nnder  an  execu- 
tion was  and  is  tbe  homestead  of  plaintiff,  and 
is  not  subject  to  sale  to  satisfy  any  execution 
or  judgment. 
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[1]  The  record  discloses  that  neither  one 
of  said  temporary  Injunctions  was  obtained 
ootemporary  with  the  action  for  dlrorce,  but 
each  Is  a  separate  and  Independent  collateral 
attack  upon  the  Judgment  and  decree  ren- 
dered In  said  action ;  that  the  order  dlaaolv- 
Ing  the  first  temporary  Injunction  was  not  ap- 
pealed from;  that  the  parties,  the  subjectr 
matter,  and  relief  prayed  are  identical  in 
each  of  said  temporary  injunctions,  and 
therefore  the  Judgment  in  dissolving  the  said 
first  Injunction  is  a  complete  bar  to  the  case 
at  issue,  and  that  It  follows  that  the  said 
second  temporary  injunction  was  res  Judi- 
cata, and  the  court  did  not  err  la  dlsaolving 
said  second  temporary  injunction. 

In  Baker  v.  Leavltt,  54  Okl.  70,  163  Pac 
1099,  It  is  held: 

"A  final  judgment  of  a  court  of  competent 
Jurisdiction  is  conclasive  between  the  parties 
and  their  privies,  in  a  subsequent  action  inrolv- 
ing  the  same  subject-matter,  not  only  as  to  all 
matters  actnolly  litigated  and  determined  in  the 
former  action,  but  as  to  all  matters  germane 
to  issues  which  could  or  might  have  been  liti- 
gated or  determined  therein.  City  of  £1  Bene 
et  al.  y.  Cleveland-Trinidad  Paving  Co.,  25  OU. 
648,  107  Pac.  163,  27  L.  B.  A.  (N.  S.)  650; 
Woodworth,  County  Clerk,  v.  Town  of  Bennes- 
sej,  32  Okl.  267,  122  Pac.  224;  Markham  v. 
Duggcr,  34  Okl.  492,  126  Pac.  190;  Gogneli  v. 
Prince,  86  OW.  446,  129  Pac.  27;  Engle  et  al. 
V.  Legg,  89  Okl.  476,  136  Pac.  1068;  Pioneer 
Telephone  &  Telegraph  Co.  t.  State,  40  OkL 
417,  138  Pac.  1088;  WUey  v.  Edmondson,  43 
OkJ.  1,  133  Pac.  38;  Alfrey  v.  Colbert  et  al.,  44 
OkL  246,  144  Pac  179;  Bowen  v.  Carter, 
42  Okl.  565,  144  Pac.  170;    Prince  v.  Gosnell, 

47  Okl.  570,  149  Pac.  1162;  Earl  v.  Earl  et  al., 

48  Okl.  442,  149  Pac.  1170;  Corrufrated  Calvert 
Co.  V.  Simpson  Township,  51  Okl.  178,  151  Pac. 
854;  Parks  v.  Haynes,  52  Okl.  63,  162  Pac. 
400." 

While  our  holding  that  the  subject-matter 
of  this  appeal  Is  res  Judicata  renders  it  on- 
necessary  to  pass  upon  any  other  alleged  er- 
rors insisted  upon  by  the  plaintifT,  we  have 
thought  proper  to  review  the  following  al- 
leged errors  assigned: 

"First.  That  a  district  court  has  no  jurisdic- 
tion to  award  alimony  where  the  petition  in  a 
divorce  case  does  not  specifically  pray  for  ali- 
mony. 

"Second.  That  the  homestead  of  a  defendant 
in  an  action  for  divorce  is  not  subject  to  legal 
levy  and  sale,  for  the  satisfaction  of  an  amount 
decreed  as  alimony." 

Based  upon  the  antborltles  hereinafter  cit- 
ed, we  are  of  the  opinion  that  each  of  the 
two.  alleged  errors  above  set  out  are  without 
merit. 

B.  C.  L.  ToL  1,  p.  883,  says: 

"Obviously,  irrespective  of  the  nature  of  the 
proceeding  wherein  an  award  of  alimony  la 
sought,  the  better  practice  would  suggest  that 
a  demand  therefor,  and  the  grounds  pertinent 
thereto,  should  be  fully  alleged  in  the  original 
pleadings.    In  divorce  or  separation  suits,  how- 


ever, owing  to  the  fact  that  a  demand  for  ali- 
mony Is  not  an  essential  part  of  the  cause  of 
action,  bnt  is  merely  incidental  thereto,  it  ma; 
be  awarded  in  the  absence  of  a  spedfie  request 
therefor  in  the  original  bill,  and  tiie  Jurisdiction 
of  the  court  is  not  dependent  on  an  averment 
therein  of  the  husband's  resources  or  ability  to 
pay  alimony.  It  is  unnecessary  for  the  ori^nal 
pleadings  to  anticipate  a  claim  for  alimony 
where  grounds  for  a  divorce  or  separation  are 
snfflciently  alleged.  Lynde  v.  Lynde,  162  N.  Y. 
405,  56  N.  E.  079,  48  L.  B.  A.  679,  78  Am.  St 
Rep.  332;  Cohen  v.  Cohen,  150  Cal.  99,  88  Pac. 

267,  11  Ann.  Cas.  620;  Gaston  v.  Gaaton.  114 
Cal.  542,  46  Pac.  609,  66  Am.  St.  Ben.  86; 
Sprague  v.  Sprague,  73  Minn.  474,  76  N.  W. 

268,  42  U  B.  A  419,  72  Am.  St  Bep.  636." 

[2,  S]  Section  4969,  Bevised  Laws  1910,  In 
part  provldea: 

"When  a  divorce  is  granted  the  wife,  she 
shall  be  allowed  such  alimony  out  of  the  hus- 
band's real  and  personal  property  as  the  court 
shall  think  reasonable." 

It  Is  thus  clearly  fixed  by  our  law  that  ali- 
mony Is  a  mere  Incident  to  dlvcnve,  and, 
when  a  divorce  Is  granted,  alimony  may  be 
awarded,  without  Its  being  prayed  for  In  the 
original  pleadings. 

In  19  Corpus  Jurla,  page  283,  {  650,  It  Is 
said: 

"While  a  prayer  for  alimony  may  be  inserted 
in  the  original  or  cross-bill,  and  this  has  been 
held  to  be  the  usual  or  better  practice,  it  is 
not  imperative  that  It  should  foe  asked  for  in 
the  original  pleadings." 

Bishop  on  Marriage  and  Divorce,  toL  t,  p. 
1068,  i  1067,  says: 

"By  the  English  and  better  American  practice 
the  proceedings  for  alimony  la  strictly  ancillary. 
Neitiier  the  complaining  wife's  libel  or  petition, 
nor  the  husband's  answer  thereto,  makes  any 
mention  of  her  alimony  or  his  facilities." 

In  Zuver  v.  Zuver;  36  Iowa,  190,  It  is  hdd: 

"Under  section  2537  of  the  Bevision,  pro- 
viding that,  'When  a  divorce  is  decreed  the 
court  may  make  such  order  in  relation  to  the 
children  and  property  of  the  parties  and  the 
maintenance  of  the  wife  as  shall  be  right  ud 
proper,'  the  court  may  award  permanent  ali- 
mony and  the  custody  of  the  children  even 
though  no  prayer  or  claim  therefo^4s  made  in 
the  pleadings."  S 

In  Znver  y.  Zuver,  supra,  It  Is  said: ' 

"Bat  in  our  opinion  a  fair  and  practical  <^ 
strnction  of  the  section  of  the  statute  abovi 
quoted  authorizes  the  court  to  make  a  just  and 
proper  order  respecting  both  the  permanent 
alimony  and  custody  of  the  children,  in  a  di- 
vorce proceeding,  even  though  the  pleadinga 
may  contain  nothing  in  reference  to  them. 
They  are,  by  the  statute,  made  incident  to  the 
divorce;  *  •  *  fuH  power  la  given  over  the 
questions  of  permanent  alimony,  and  custody  of  ' 
the  children.  No  neceasity  for  issnes  on  the 
latter  can  arise  until  tiie  decree.  McBwen  y. 
MeEwen,  26  Iowa,  870,  and  cases  dted." 
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Said  secdon  2637,  constrned  in  Zuver  v. 
Zuver,  supra,  Is  In  effect  the  same  as  Bection 
4989,  Revised  Laws  Okl.  1910. 

In  Frescott  v.  Prescott,  69  Me.  146,  it  is 
held: 

"After  a  decree  of  divorce  a  vinculo  on  a  li- 
bel in  behalf  of  the  wife,  the  court  may,  on  mo- 
tion or  petition,  decree  to  her  a  specific  sum 
instead  o{  alimqny,  although  sucli  daim  is  not 
specificallr  set  out  in  the  libel." 

In  Prescott  v.  Prescott,  supra,  It  is  said: 

"The  claim  for  alimony  can  only  arise  after 
a  decree  of  divorce.  Alimony  is  or  may  be  an 
incident  to  a  decree.  Jones  v.  Jones,  18  Maine, 
311.  It  is  necessarily  subsequent  thereto.  'It 
may  accompany  the  main  proceedings.  It  may 
follow  them  in  the  final  judgment;  it  cannot 
exist  in  ^'udgment  when  the  divorce,  or  proceed- 
ings for  divorce,  does  not;  and  it  is  difficult  to 
see  on  what  principle  the  matter  must  be  men- 
tioned in  the  principal  pleadings.' " 

"Id  England  the  claim  for  alimony  ia  never  in- 
serted in  the  libd."  Brandt's  Law  of  Divorce, 
197. 

1  6.  C.  L,  p.  945,  S  91: 

"The  homestead  law  is  a  family  shield,  and 
cannot  be  employed  by  either  spouse  to  wrong 
the  otber.  Accordingly  it  is  generally  held  that 
a  decree  for  alimony  inay  tfe  declared  a  lien  on 
the  family  homestead,  even  though  the  title 
thereof  is  vested  in  the  husband.    *    *    *  " 

In  Best  T.  Zutavern  et  al.,  53  Neb.  604,  74 
N.  Vf.  64,  the  syllabus  reads  in  part  as  fol- 
lows: 

"A  Judgment  for  alimony  in  favor  of  the  wife 
•  •  •  is  a  lien  on  the  •  •  •  homestead, 
the  title  whereof  is  in  the  husband." 

The  rule  declared  in  Best  v.  .Zutavern  et 
al.,  supra,  finds  support  in  Schultz  v.  Schultz, 
133  Wis.  125,  113  K.  W.  445, 126  Am.  St  Repi. 
934;  Harding  v.  Harding  (S.  D.)  92  N.  W. 
lOSO ;  Fraaman  v.  Fraaman,  64  Neb.  472,  90 
K.  W.  245,  97  Am.  St.  Rep.  650. 

In  Blankenship  t.  Blankenshlp,  19  Kan. 
158,  It  is  held: 

"Upon  granting  a  divorce  to  the  husband  by 
reason  of  default  or  aggression  of  the  wife, 
the  court  has  power  to  decree  the  sum  allowed 
as  alimony  to  the  wife  a  lien  upon  the  real 
estate  of  the  husband,  and  under  such  a  de- 
cree the  premises  occupied  by  such  husband 
and  wife  as  a  homestead  at  the  date  of  the 
decree  of  divorce  may  be  sold  in  satisfaction  of 
such  lien." 

In  Blankenship  t.  Blankenship,  supra,  Hor- 
ton,  G.  J.,  speaUng  for  the  court,  says: 

"This  court  having  already  decided,  in  Bran- 
don V.  Brandon,  14  Kan.  342,  that  upon  grant- 
ing a  divorce  on  account  of  the  fault  of  the  wife, 
the  court  has  power  to  award  to  her  the  pos- 


session of  ths  homestead,  necessarily  settles 
the  question  now  presented  as  to  the  power 
of  the  court  to  declare  the  sum  allowed  as  ali- 
mony a  lien  on  all  the  property  of  the  husband, 
and  to  authorise  the  sale  of  such  property 
(even  if  it  is  a  homestead)  to  satisfy  the  lien. 
The  power  to  take  the  homestead  from  the 
husband,  and  assign  the  same  to  the  wife,  is 
the  exercise  of  greater  power,  than  making  a 
sum  allowed  as  alimony  a  lien  upon  all  the 
property  of  the  husband,  and  ordering  the 
same  sold  to  discharge  the  lien.  The  greater 
power  includes  the  less;  and  we  find  no  error 
as  to  the  sale  of  the  homestead;  it  appearing 
from  the  record  that  the  plaintiff  in  error  was 
possessed  of  this  identical  property  at  the  ren- 
dition of  the  judgment." 

Our  divorce  laws  were  taken  from  Kan- 
sas, and  the  decision  in  Blankenship  v. 
Blankenship,  supra,  and  Brandon  v.  Brandon, 
supra,  were  decided  long  prior  to  our  adop- 
tion of  our  divorce  law,  and  said  cases  are 
controlling. 

The  holding  In  Blankenship  t.  Blankenship, 
supra,  and  Brandon  v.  Brandon,  supra,  is 
followed  In  Gardenhlre  ▼.'  Oardenhire,  2 
Okl.  484,  87Pac.  813. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  trial  court  is  affirmed. 

All  the  Justices  concur,  except  HARBI- 
SON, J.,  who  concurs  in  the  condasion,  bat 
dissents  to  the  second  syUabua, 


In  re  GOODRICH'S  ESTATE. 


(113  Wash.  699) 
(No.  15911.) 

Dec.  18, 


(Supreme  Court  <4  Washington. 

1920.) 
Department  1. 

Appeal  from  Superior  Court,  King  Countjr; 
A.  W.  Frater,  Judge. 

In  the  matter  of  the  estate  of  Laara  Ormsby 
Goodrich.  From  a  portion  of  the  order  approv- 
ing the  final  report  and  distributing  the  estate, 
allowing  the  attorney's  fee  of  Curwin  S.  Shank 
and  H.  G.  Bell  at  $3,500,  and  providing  that 
the  estate  could  only  be  closed  on  payment  of 
such  sum,  John  C.  Goodrich,  as  executor  and 
individually,  appeals.     Order  modified. 

James  R.  Chambers,  of  Seattle,  for  I4>pel* 
lant. 

Shank,  Belt  &  Fairbrook,  of  Seattle,' for  re- 
spondent. 

PER  CURIAM.  The  sole  question  involved 
in  this  matter  is  the  amount  to  be  allowed  the 
attorneys  for  the  executor  under  an  ancillary 
administration  of  the  estate  of  Laura  Ormsby 
Goodrich. 

An  examination  of  the  record  satisfies  us  that 
an  allowance  of  $500  is  adequate  and  proper, 
and  the  order  of  the  superior  court  will  be 
modified  to  conform  with  this  opinion. 
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(89  Colo.  S43) 

COLLINS   V. 


PEOPLE.     (No.   9657.) 


(Supreme  Conrt  of  Colorado.     Not.  8,  1920. 
Rehearing  Denied  Jan.  10,  1921.) 

i.  Criminal  law  «=»88l  (4)— Conviction  may  be 
had  of  burglary  only  under  Infornatlon  charg- 
ing larceny  and  burglary. 
Where  information  charges  both  burglary 
and  larceny,  there  may  be  a  conviction  of  bur- 
glary only. 

2.  Burglary  «=>28(6)— When  house  was  home 
of  husband  and  wife,  not  necessary  te  show 
legal  title  in  persons  In  whom  ownership  Is 
laid. 

In  a  prosecution  (or  burglary,  where  it  was 
shown  by  the  people  that  the  house  was  the 
home  of  two  persons,  who  were  uusband  and 
wife,  respectively,  it  was  not  necessary  that 
the  proof  show  where  legal  title  rested,  to  pre- 
clude variance  from  information  alleging  own- 
ership as  being  in  two  persons. 

3.  Indictment  and  Information  «=>52 (2)— Affi- 
davit accompanying  Information  held  suffi- 
cient. 

Where  offense  was  properly  described  in 
information,  an  affidavit  attached  thereto,  re- 
citing that  the  affiant  "has  read  the  foregoing 
information  and  knows  the  contents  thereof, 
and  that  the  facts  therein  stated  are  true  of 
his  own  personal  Icnowledge,"  was  sufficient  to 
support  the  information. 

4.  Burglary  «=»42(3)— Possession  of  stolen 
goods  may^  In  connection  with  proof  of  a 
burglary,  support  conviction. 

Proof  that  a  burglary  was  committed,  and 
that  goods  were  then  and  there  stolen,  and 
shortly  thereafter  found  in  the  possession  of 
the  accused,  will  sustain  a  conviction. 

5.  Burglary  «=>38— Evidence  of  possession  of 
stolen  goods  held  admissible. 

In  a  prosecution  for  burglary,  where  a 
part  of  the  stolen  goods  were  found  in  a  hoase 
not  occupied  by  the  defendant,  but  which  had 
been  occupied  by  him  at  and  after  the  time  of 
the  burglary,  it  was  not  error  to  admit  evi- 
dence of  EDcb  fact  on  the  ground  that  the  goods 
were  not  found  in  his  possession,  where  there 
was  sufficient  other  evidence  from  which  the 
jury  could  infer  that  the  defendant  placed  the 
goods  where  they  were  found. 

6.  Criminal  law  «=>359— Not  admissible  to 
show  that  another  person  has  been  Informed 
against  for  the  offense. 

It  is  not  admissible  in  a  criminal  prosecu- 
tion to  show  that  another  person  lias  been  in- 
formed against  for  the  offense  with  which  the 
defendant  is  charged. 

En  Banc. 

Error  to  District  Court,  Summit  County; 
Francis  E.  Bouck,  Judge. 

James  O.  Collins  was  convicted  of  burglary, 
and  be  brings  error.    Affirmed. 

Carl  A.  Kaiser,  of  Breclienrldge,  and  Wil- 
liam C.  Robinson,  of  Colorado  Springs,  for 
plaintiff  in  error.  ' 


Victor  E.  Keyea^  Atty.  Gl«n.,  and  Forrest  C. 
Xorthcutt,  Awt  Atty.  Gren.,  for  the  State. 

AliLEN,  J.  The  plaintiff  in  error  whb  con- 
victed of  burglary.  He  was  tried  upon  an 
Information  containing  four  counts.  The  first 
count  charged  blm  with  the  crime  of  bur- 
glary, committed  with  force;  the  second  charg- 
ed burglary  without  force;  the  third,  larceny; 
and  the  fourth  charged  receiving  stolen  goods. 
The  verdict  of  the  Jury  found  the  defendant 
guilty  as  diarged  in  the  second  count 

[1]  Where  an  information  charges  both  btir- 
glary  and  larceny,  there  may  be  a  conviction 
of  burglary  only.  9  C.  J.  1092;  State  v.  Bnr- 
dett,  145  Mo.  674.  47  S.  W.  796.  There  is, 
therefore,  no  merit  in  the  contention  that, 
"because  the  Jury  did  not  find  the  defendant 
guilty  of  larceny,  be  could  not  be  convicted 
of  burglary." 

[2]  The  premises  alleged  to  have  been  bur- 
glarised are  described  in  the  information  as 
an  "unoccupied  dwelling  house,"  and  the  own- 
ership is  laid  in  two  persons.  The  court  re- 
fused to  permit  the  defendant  to  introduce 
evidence  as  to  "who  owned  the  property,"  and 
this  is  assigned  as  error.  It  was  previously 
shown  by  the  people  that  the  house  was  the 
home  of  the  two  persons,  who  were  husband 
and  wife,  respectively.  To  preclude  variance 
between  pleading  and  proof,  it  was  not  nec- 
essary that  the  proof  show  the  l^al  title  to 
be  in  the  person  or  persons  in  whom  the  own- 
ership is  laid  in  the  Information.  Sloan  v. 
People,  65  Oolo.  456,  176  Pac.  4S1.  It  was 
immaterial  who  held  the  legal  title,  and  there 
was,  therefore^  no  error  in  the  ruling  com- 
plained of. 

[3]  The  plaintiff  tn  error,  as  stated  in  his 
brief,  "attaclEs  the  order  of  the  court  deny- 
ing the  defendant's  motion  to  quash  the  in- 
foimation  and  [the  attacli]  is  based  chiefly 
on  the  point  that  the  information  is  not  veri- 
fied and  that  no  affidavit  was  filed  in  sup- 
liwirt  of  it  as  required  by  law."  It  is  not  dis- 
puted that  the  ofllenses  are  properly  described 
in  the  information.  Attached  to  the  informa- 
tion is  an  affidavit  which,  in  addition  to  for- 
mal parts,  recites  that  the  affiant  "has  read 
the  foregoing  information  and  Imows  the  coa- 
tents  thereof,  and  that  the  facts  stated  there- 
in are  true  of  his  ovm  personal  Imowledge." 
This  was  sufficient,  under  the  holding  of  this 
court  in  Ausmus  et  al  v.  People,  47  Colo.  167, 
107  Pac.  204,  19  Ann.  Cas.  491.  The  conten- 
tion In  the  instant  case  is  practically  the 
same  as  that  made  in  Koynahan  v.  People,  S3 
Colo.  433,  167  Pac.  1175.  In  that  case  the 
Ausmus  Case  was  followed  and  held  decisive, 
and  80  It  must  be  in  the  instant  case.  See, 
also,  People  v.  Dist  Court,  60  Cola  1,  152 
Pac.  149. 

[4]  It  is  conceded  that  a  burglary  of  the 
unoccupied  dwelling  house,  above  mentioned, 
had  tali:en  place  on  or  some  time  shortly  prl<w 
to  December  4,  1918.    The  evidence  is  amply 
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sufficient  to  show  that  goods  were  then  and 
there  stolen.  The  evidence  connecting  the 
defendant  with  the  burglary  consists  of  his 
possessloa  of  certain  of  such  goods,  and  he 
now  contends  that  a  conviction  cannot  be 
sustained  on  such  evidence  alone.  The  cases 
bearing  on  this  contention  are  not  harmoni- 
ous. 0  a  J.  1082,  1083.  The  weight  of  au- 
thority, however,  sustains  the  proposition 
that  proof  that  a  burglary  was  committed, 
and  that  goods  were  then  and  there  stolen, 
and  shortly  thereafter  found  in  the  posses- 
sion of  the  accused,  will  'sustain  a  conviction. 
See  cases  collected  in  note,  12  L.  R.  A.  (N.  S.) 
211,  and  in  9  C.  J.  1083. 

[i]  A  part  of  the  stolen  goods  were  found  in 
a  house  not  occupied  by  the  defendant,  but 
which  bad  been  occupied  by  him  at  and  after 
the  time  of  the  burglary.  The  defendant 
contends  that  it  was  error  to  admit  evidence 
of  this  fact,  because  such  goods  were  not 
found  in  his  possession.  There  was  sufficient 
other  evidence  In  the  case  fronj  which  the 
Jury  could  infer  that  the  defendant  placed 
the  goods  where  they  were  found.  The  evi- 
dence objected  to  was  therefore  admissible. 
»  C.  J.  1080;  McDanlel  v.  State  (Tex.  Cr. 
App.)  37  S.  W.  324. 

[6]  It  Is  further  contended  that  it  was  er- 
ror for  the  trial  court  to  strike  out  testimony 
to  the  effect  that  the  wife  of  the  defendant 
bad  been  informed  against  for  the  larceny  of 
the  goods  Involved  in  this  prosecution.  There 
Is  no  merit  In  this  contention.  It  is  not  ad- 
missible to  show  that  another  person  has  been 
informed  against  for  the  offense  with  which 
the  defendant  is  charged. 

An  examination  of  other  iMlnts  raised  dis- 
closes no  error.    The  Judgment  is  affirmed. 

Affirmed. 

SCOTT  and  BAILEY,  JJ.,  not  pa^tlc^pa^ 
tog. 


Ex  parte  COCKRUM.     (No.  A-3897.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec.  21,  1920.) 

Petition  of  Hugh  Gockrum  for  a  writ  of  ba- 
.  beaa  corpus  to  be  let  to  bail.    Petition  granted. 

C.  A.  Welch,  S.  B.  Welch,  and  W.  D.  Welch, 
all  of  Antlers,  for  petitioner. 

The  Attorney  Oeneral  and  W.  O.  Hall,  Assfc 
Atty.  Gen.,  for  the  State. 

.  PER  CURIAM.  The  petitioner,  Hugh  Cock- 
rum,  filed  in  this  court  on  December  16,  1920, 
a  petition  wherein  be  avers  that  he  is  illegally 
restrained  of  his  liberty  by  H.  B.  Wcsterbrook, 
sheriff  of  Pushmataha  county,  and  that  his  iin- 
lawfnl  imprisonment  consists  in  this:  That  by 
indictment  duly  returned  by'  a  grand  jury  of 
said  coonty  petitioner  and  John  Witt  were 
jointly   charged    with    the   murder   of    V.    M. 


Smith;  that  a  bench  warrant  dniy  issued  and 
he  was  committed  on  said  warrant;  that  an  ap- 
plication for  bail  was  denied  by  the  district 
judge  of  said  county. 

Attached  to  said  petition  are  numerous  affi- 
davits in  support  thereof,  and  the  controvert- 
ing affidavits  of  six  witnesses  for  the  state  have 
been  filed. 

It  is  further  averred  that  the  proof  of  his 
guilt  is  not  evident  nor  the  presumption  there- 
of great,  and  that  for  this  reason  be  is  en- 
titled to  be  admitted  to  bail. 

By  agreement  of  parties  the  cause  was  sub- 
mitted upon  the  affidavits. 

Upon  a  consideration  of  the  testimony  sub- 
mitted it  is  the  conclusion  of  the  court  that  bail 
should  be  allowed.  It  is  therefore  ordered  that 
the  petitioner,  Hugh  CJockrnm,  be  admitted  to 
bail  in  the  sum  of  $20,000,  bond  to  be  condi- 
tioned as  by  law  required,  and  to  be  approved 
by  the  court  clerk  of  Pushmataha  county. 


Ex  parts  WYNN.     (No.  A-3891.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec.  7,  1920.) 

Application  by  P.  M.  Wynn  tor  writ  of  ha- 
beas corpus  to  be  let  to  bail.  Iieave  granted  to 
withdraw  petition. 

J.  W.  Barry,  of  Alva,  for  petitioner. 

PER  CURIAM.  This  is  an  application  for 
writ  of  habeas  corpus  to  be  admitted  to  bail, 
filed  December  7, 1920.  Leave  granted  to  with- 
draw petition  on  the  date  the  same  was  ffied. 


Ex  parte  RAY.    (No.  A-3873.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Nov.  27,  1920.) 

(Syllaiut  I"  <A«  Court.) 

1.  Prisons  <3=s>  15— Prisoner  sentenced  for  four  ' 
separate  terms  held  not  entitled  to  ailowanoes 
as  for  a  single  term. 

Where  a  convicted  person  is  committed  to 
the  state  penitentiary  under  four  separate  sen- 
tences, providing  that  the  term  of  imprison- 
ment of  the  second  or  subsequent  conviction 
aboold  begin  at  the  termination  of  the  term 
of  imprisonment  of  the  next  preceding  convic- 
tion, it  is  the  duty  of  the  warden,  in  comput- 
ing the  good  time  and  work  time  to  be  allowed 
such  prisoner,  to  compute  and  allow  the  same 
under  each  separate  term  as  it  is  served,  and 
the  prisoner  is  not  entitied  to  an  allowance  for 
good  time  and  work  time  upon  the  theory  that 
he  has  been  sentenced  to  serve  only  a  single 
term  of  imprisonment  equal  to  the  aggregate 
number  of  years  of  the  four  sentences. 

2.  Prisons  «=3l5— Prisoner  cannot  bo  deprived 
of  time  allowances  for  Infraotions  of  rules 
while  serving  a  previous  sentence. 

Allowing  good  time  and  work  time  as  above 
indicated,  where  a  prisoner  has  folly  served  a 


«»For  other  eaa«*  see  Mtme  topic  and  KBT-NDIIBBR  In  all  K«y-NumiMred  Dlseiti  and  Indaxts 


Digitized  by 


Google 


636 


183  PACIFIC  BBPOBTBB 


(Okl. 


sentence  and  has  be^n  to  serre  a  second  or 
other  subsequent  sentence,  the  warden  of  the 
penitentiary  is  without  power  to  go  behind  the 
sentence  the  prisoner  is  then  aerrins  and  de- 
prive the  prisoner  of  good  time  or  work  time 
allowed  when  eervins  the  previous  sentence  for 
any  infraction  of  the  prison  rules  occurring' 
subsequent  to  the  completion  of  the  previous 
term. 

3.  Pardon  <8=s>8,  10  —  A  "pardon"  l»  a  private 
deed  operative  on  delivery;  delivery  of  par- 
don to  warden  Is  delivery  to  prisoner;  de- 
livered unconditional  pardon  cannot  be  re- 
voked; undelivered  pardon  Is  without  effect 
By  mistake  of  the  warden  of  the  state  pen- 
itentiary, the  Governor  was  notified  that  the 
term  of  imprisonment  of  petitioner  would  ex- 
pire on 'and  with  the  25th  day  of  November, 
1920.  Acting  npon  such  misinformation,  and 
pursuant  to  the  custom  of  the  Governor  npon 
recommendation  of  the  warden,  the  Governor, 
on  the  24th  day  of  September,  1920,  forwarded 
to  such  warden  what  purported  to  be  a  full 
and  free  pardon  to  petitioner,  restoring  unto 
the  said  petitioner  all  the  rights  of  citizenship, 
with  the  provision  in  the  face  of  said  purported 
pardon  that  it  was  to  take  effect  on  the  25th 
day  of  October,  1920.  It  is  clear  from  the  re- 
citals contained  in  said  purported  pardon  that 
the  same  was  forwarded  to  the  warden  under 
th^  following  mistaken  impressions  of  fact: 
(1)  That  the  prisoner  had  been  committed  to 
serve  only  one  term  of  six  years  for  one  em- 
bezzlement committed  by  him;  (2)  that  such 
term  would  expire  on  and  with  the  2Stb  day  of 
November,  1920.  Also  it  is  clear  from  the  face 
of  the  purported  pardon  that  it  was  the  in- 
tention of  the  Governor  only  to  grant  petitioner 
a  pardon  to  take  effect  a  certain  number  of 
days  (to  wit,  30)  prior  to  the  expiration  of  his 
term,  as  an  additional  reward  for  good  conduct 
and  days  worked.  Prior  to  the  date  such  pnr^ 
ported  pardon  took  effect,  and  after  its  hav- 
ing been  forwarded  to  and  received  by  the  ward- 
en of  the  penitentiary,  the  Governor  recalled 
the  same,  took  it  into  his  possession,  where  the 
same  has  remained  ever  since  the  21st  day  of 
October,  1920.  Beld,  that  a  pardon  is  in  effect 
a  private  deed  of  the  executive,  to  the  validity 
of  wlUch  delivery'  is  essential.  Beld,  further, 
that  where  a  full,  free,  and  unconditional  par- 
don immediately  operative  is  granted  for  an 
offense,  and  delivered  to  the  warden  of  the 
penitentiary  in  which  the  beneficiary  is  con- 
fined, its  receipt  by  such  warden  is  in  legal 
effect  a  delivery  to  the  prisoner  himself,  ffeld, 
further,  that  an  unconditional  pardon  imme- 
diately operative,  once  delivered  and  accepted, 
cannot  thereafter  be  revoked  except  for  fraud 
in  ita  procurement.  Beld,  further,  that  there 
has  been  no  delivery  of  the  purported  pardon 
relied  upon  in  this  proceeding  to  petitioner  or 
to  any  one  for  his  benefit  since  the  date  on 
which  the  same  was  to  become  a  valid  and 
operative  act,  and  that  the  parties  stand  in  the 
same  relative  position  as  if  the  Governor  had 
indited,  and  had  attested,  a  full  and  free  par- 
don to  a  prisoner  to  take  effect  immediately, 
but  had  never  delivered  the  same,  field,  fur- 
ther, that  under  such  drcumstances  the  peti- 
tioner cannot  claim  that  any  benefits  have  ac- 


crued to  him  by  reason  of  the  forwarding  of 
such  pnriwrted  pardon  to  the  warden  of  the 
penitentiary  before  the  date  on  which  the  same 
was  to  become  effective. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pardon.] 

Original  application  by  Clande  Bay  for  a 
writ  of  habeas  corpus  against  Fred  0.  Swlt- 
zer.  Warden  of  the  Oklahoma  State  Peniten- 
tiary at  McAIester.    Writ  denied. 

This  Is  an  original  application  in  this  court 
for  a  writ  of  habeas  corpus.  In  whlcli  the 
petitioner,  Claude  Bay,  alleges  that  he  la 
unlawfully  imprisoned  and  restrained  of  bis 
liberty  by  Fred  O.  Swltzer,  warden  of  the 
Oklahoma  State  Penitentiary,  at  McAlester, 
Okl.,  and  that  the  cause  of  this  restraint  Is 
as  follows: 

"On  the  1st  day  of  September,  1917,  your 
petitioner  entered  a  plea  of  guQty  on  a  charge 
of  embezzlement  in  Oklahoma  county  in  the 
district  court  at  Oklahoma  City,  OkL,  and  that 
at  said  time  it  was  mutually  agreed  by  and 
between  your  petitioner  and  the  county  attor- 
ney and  Attorney  General  of  the  state  of  Okla- 
homa that  he,  the  petitioner  herein,  should 
receive  a  sentence  of  six  years;  and  your  peti- 
tioner shows  that  he  was  sentenced  in  four  cas- 
es, one  case  of  two  years,  one  case  of  two 
years,  one  case  of  one  year,  and  one  cas^  of  one 
year,  making  a  total  of  six  years,  and  in  each 
case  th'e  sentence  was  to  begin  at  the  termina- 
tion of  the  other  case  respectively  until  all 
sentences  were  served.  Petitioner  further  soys 
that  he  was  immediately  transferred  to  the  Ok- 
lahoma State  Penitentiary  at  McAlester,  Okl., 
and  is  now  confined  in  said  prison,  and  has  been 
confined  in  said  prison  since  said  date. 

"Your  petitioner  further  says  that  under  the 
laws  of  the  state  of  Oklahoma,  and  under  the 
customs  of  the  prison  authorities  of  the  Okla- 
homa State  Penitentiary,  he  is  allowed,  for 
good  behavior,  certain  'good  time,'  and  in  ad- 
dition thereto  certain  "work  time,'  that  be  has 
worked  ever  since  he  has  been  confined  in  said 
prison,  and  that  under  the  law  and  under  the 
rules  of  said  prison  he  lias  been  allowed  said 
'good  time'  and  said  'work  time'  by  said  ward- 
en, and  that  his  time  would  expire  on  the  25th 
day  of  November,  1920.  Your  petitioner  far- 
ther shows  that  it  has  been  the  custom  of  the 
Governor  of  the  state  of  Oklahoma  to  pardon 
prisoners  on  the  recommendation  of  the  warden 
of  said  prison  30  days  prior  to  the  expiration  of 
their  terms  as  a  reward  of  good  conduct  and 
days  worked.  Your  petitioner  shows  that  Ilia 
record  was  clear,  and  that  he  committed  no  in- 
fraction against  the  regulations  of  said  prison, 
and  that  be  worked  constantly  while  confined  in 
said  prison,  and  that  the  warden  of  said  prison 
sent  a  certificate  to  the  Governor  of  the  state 
of  Oklahoma  recommending  said  prisoner  for 
pardon  under  said  customs,  and  the  Governor 
issued  a  pardon  to  this  petitioner,  said  pardon 
to  take  effect  on  the  25th  day  of  October,  1920. 

"Petitioner  further  shows  that  sai^  pardon 
was  duly  executed  by  the  Governor  of  the  state 
of  Oklahoma,  and  was  duly  attested  by  the  i 


»FDr  other  eaaw  SM  lama  topic  and  KBT-NUMBER  In  all  Key-Numbered  Dicesta  and  Ittdezes 


Digitized  by 


Google 


Okl.) 


XX  PAKTE  SAT 
H»t  P.) 


687 


retary  of  stete  and  the  great  aeal  of  the  itate 
of  Oklahoma  placed  thereon;  that  said  pardon 
waa  placed  in  the  United  States  mail,  and  in  due 
course  transmitted  to  said  Fred  C.  Switzer, 
warden  of  said  prison;  that  same  came  into 
the  possession  of  said  warden  on  the  26th  day 
of  September,  1920;  that  said  petitioner  work- 
ed in  the  record  office  of  the  state  prison;  and 
that  aald  pardon  was  delivered  to  him  in  said 
office  by  W.  0.  Dancan,  the  officer  of  said  pris- 
on in  charge  of  record  office  of  said  prison,  and 
same  was  accepted  by  him.  four  petitioner 
further  states  that  on  the  20th  day  of  October, 
1020,  Hon.  W.  A.  Collier,  pardon  and  parole 
attorney,  wrote  to  said  warden,  asking  him 
to  return  said  pardon  to  him  at  Oklahoma  City, 
and  in  compliance  with  said  order  said  warden 
did  retnm  said  pardon  to  said  pardon  attorney. 
Petitioner  further  shows  that  said  warden  has 
refused  and  still  refuses  to  discharge  this  pris- 
oner from  said  prison;  that  under  the  laws  of 
the  state  of  Oklahoma  he  is  entitled  to  release 
from  said  prison  on  account  of  said  pardon. 
Petitioner  further  shows  that  he  is  informed 
and  believes,  and  therefore  avers,  that  said 
warden  now  intends  to,  and  will  unless  so  or- 
dered by  this  conrt,  hold  this  prisoner  until 
the  21st  day  of  April,  1021,  holding  that  the 
said  prisoner  la  entitled  only  to  good  time  and 
work  time  as  follows:  Oood  time  and  work 
time  for  two-year  sentence;  good  time  and 
work  time  for  another  two-year  sentence;  good 
time  and  work  time  for  one-year  sentence; 
and  good  time  and  work  time  for  another  one- 
year  sentence;  that  good  time  and  work  time 
for  the  short  sentences  does  not  give  said  pris- 
oner as  much  time  as  he  would  be  entitled  to 
under  a  straight  six-year  sentence.  A  copy  of 
said  pardon  is  hereto  attached,  marked  Ex- 
hibit A  and  made  a  part  hereof. 

"Your  petitioner  further  shows  that  on  the 
28th  day  of  October,  1020,  he  filed  a  petition 
for  a  writ  of  habeas  corpus  with  Judge  B.  Ik 
Milton,  district  judge  at  McAlester,  Okl.,  and 
the  same  was  by  him  denied. 

"Therefore  your  petitioner  prayS  that  he  be 
discharged  under  said  pardon,  and,  if  the  court 
la  of  the  opinion  that  he  is  not  entitied  to  dis- 
charge on  account  of  said  pardon,  that  the 
court  make  an  order  discharging  said  prisoner 
on  the  25th  day  of  November,  1020,  in  accord- 
ance with  his  rights  under  the  law  for  good 
time  and  work  time  under  a  six-year  sentence." 

The  above  petition  ia  verified  by  the  oath 
of  petitioner,  and  the  porpoited  pardon  re- 
lied upon  is  as  follows: 

"Pardon. 

"State   of   Oklahoma,   Kxecntive   Department 

"To  All  To  Whom  These  Presents  Shall  Gome- 
Ore  eting: 

"Whereas,  on  the  25th  day  of  November, 
1020,  the  term  of  Claude  Ray,  convicted  in  the 
district  coart  of  Oklahoma  county,  state  of  Ok- 
lahoma, of  the  crime  of  embeulement,  and  sen- 
tenced to  aerre  a  term  of  six  years,  expires; 
and 

"Whereas,  it  has  been  the  cnstom  of  the  Oov- 
emor  of  Oklahoma  to  pardon  penitentiary  pris- 
oners, on  the  recommendation  of  the  warden 
s  certain  number  of  days  prior  to  tiie  expira- 


tion of  their  term,  as  ft  reward  for  good  eon- 
duct  and  days  worked;  'and 

"Whereas,  it  is  recommended  by  Warden  'Boa, 
Fred  C.  Switzer  that  a  pardon  be  granted  the 
said  Claude  Ray  to  take  effect  upon  the  day 
mentioned  below: 

"Now,  therefore,  I.  J.  B.  A.  Robertson,  Uov- 
emor  of  the  state  of  Oklahoma,  by  virtue  of  the 
authority  vested  in  me  by  law,  do  hereby  grant 
to  said  Claude  Ray  a  full  and  free  pardon  of 
the  said  offense,  to  take  effect  on  the  25th  day 
of  October,  1020,  said  pardon  to  restore  unto 
the  said  Claude  Ray  all  of  the  rights  of  dtisen- 
ship. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  and  caused  to  be  affixed  the  great  seal 
of  the  state  of  Oklahoma  at  Oklahoma  City 
this,  the  24th  day  of  September,  1020. 

"[Seal]       [»gned]    J.  B.  A.  Robertson, 

"Governor  of  the  State  of  Oklahoma. 
"Attest:       [Signed]    J.  Morria, 

"Secretary  of  State." 

The  application  was  heaid  before  the  court 
on  the  20th  day  of  October,  1020,  on  a  rule 
to  show  cause  why  i)etitioner  should  not  be 
released,  issued  to  the  warden  of  the  state 
penitentiary,  and  returnable  on  said  date, 
at  which  time  the  Attorney  General  and  oth- 
er counsel  representing  respondent  filed  a 
response  to  said  petition  in  words  and  figures 
as  follows: 

"Comes  now  Fred  C.  Switser,  warden  of  the 
Oklahoma  State  Penitentiary,  at  McAlester, 
Okl.,  by  his  attorneys,  the  Attorney  General, 
S.  P.  Freeling,  and  Judge  W.  A.  Collier,  and 
in  response  to  the  writ  of  habeas  corpus  is- 
sued therein  by  this  honorable  court  hereby  pre- 
sents the  body  of  the  said  Claude  Bay  in  said 
court. 

'Tour  respondent,  further  answering  said 
writ,  hereby  respectfully  states  to  the  court 
that  he  has  custody  of  the  person  of  the  said 
Claude  Roy,  as  warden  of  said  penitentiary,  un- 
der and  by  virtue  of  four  separate  commitments 
issued  out  of  the  district  court  of  Oklahoma 
county,  as  more  fully  set  forth  in  the  agreed 
statement  of  facts  filed  herein,  and  which  is 
hereby  spedficaUy  referred  to  and  made  a  part 
of  this  response,  the.  same  as  if  fully  set  out. 

-"That  under  and  by  virtue  of  said  commit- 
ments the  said  petitioner  is  in  the  lawful  cus- 
tody of  the  said  warden  for  the  reason  that  the 
periods  of  time  in  said'  commitments  have  not 
yet  fully  expired. 

"Your  respondent,  further  answering  said  peti- 
tion for  a  writ  of  habeas  corpus,  hereby  specif- 
ically denies  that  the  county  attorney  of  Okla- 
homa county  and  the  Attorney  General  of  the 
state  of  Oklahoma  entered  into  any  agreement, 
or  could  lawfully  enter  into  any  agreement,  with 
the  petitioner  herein  to  the  effect  that  the  said 
petitioner  should  receive  a  sentence  of  six 
years,  as  alleged  in  his  petition. 

"Xonr  respondent,  further  answering,  re- 
spectfully alleges  that  the  pardon  in  case  No. 
8341  issued  by  Hon.  J.  B.  A.  Robertson,  Gov- 
ernor of  the  state  of  Oklahoma,  was  never  de- 
livered to  the  petitioner  herein,  but  should  this 
honorable  court,  in  view  of  the  stipulation  filed 
herein,  hold  that  said  pardon  was  either  actual' 
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ly  or  constructiTelr  delivered  to  the  petitioner 
herein,  then  it  is  urged  by  the  respondent  that 
said  pardon  ii  absolutely  null  and  void  and  of 
no  effect,  for  the  reason  that  said  pardon  pur- 
ports to  pardon  the  said  Claude  Ray,  petitioner 
herein,  of  a  crime  of  embezzlement,  upon  which 
it  purported  he  was  sentenced  to  serve  a  term 
of  six  years,  when  in  truth  and  in  fuct  the  said 
petitioner  at  no  time  was  sentenced  to  serve  • 
term  of  six  years  in  the  penitentiary  of  the 
state  of  Oklahoma,  but  was  sentenced  to  serve 
four  consecutive  sentences  as  stipulated  by  the 
petitioner  and  the  Attorney  General  herein. 

"Your  respondent,  save  and  except  as  herein 
plead,  denies  generally  and  specifically  all  of 
the  allegations  and  averments  of '  the  peti- 
tioner." 

Thereafter  an  agreed  statement  of  facta 
was  filed,  and  the  cause  was  submitted  on  the 
petition,  response,  and  agreed  statement  of 
facts,  which  Is  as  follows: 

"It  is  hereby  stipulated  and  agreed  by  and  be- 
tween Wallace  Wilkinson,  attorney  for  the  peti- 
tioner, and  S.  P.  Freeling,  Attorney  General, 
and  W.  A.  Collier,  for  the  state: 

"That  the  facts  in  the  above-entiUed  cause 
are  as  hereinafter  set  out. 

"I,  That  on  the  Ist  day  of  September,  1917, 
the  petitioner,  Claude  Ray,  stood  charged  in 
the  district  conrt  of  Oklahoma  county  on  four 
informations  with  the  crime  of  embezzlement, 
and  that  on  said  date  the  said  Claude  Ray 
entered  a  plea  of  guilty  in  each  case,  said  cases 
being  Nos.  4074,  4076,  4076,  and  4077,  and 
that  at  said  time  the  district  judge  sentenced 
said  defendant  to  serve  a  term  of  two  years  in 
the  Oklahoma  State  Penitentiary  in  case  No. 
4074,  and  to  serve  a  term  of  two  years  in  No. 
4075  in  said  prison  from  the  date  of  the  ex- 
piration of  sentence  in  case  No.  4074,  and  to 
serve  a  term  of  one  year  in  No.  4076  in  said 
prison,  said  sentence  to  begin  from  the  date  of 
expiration  of  sentence  in  case  No.  4075,  and 
sentenced  said  petitioner  in  case  No.  4077  to 
serve  a  term  of  one  year  in  said  prison,  said 
sentence  to  begin  at  the  expiration  of  sentence 
in  case  No.  4076,  and,  in  pursuance  to  said 
judgments  and  sentences,  said  petitioner  was 
immediately  conveyed  to  the  Oklahoma  State 
Penitentiary  at  McAl  ester,  and  has  since  said 
time  been  confined  in  said  prison;  that,  when 
said  prisoner  was  entered  in  said  prison,  he  was 
entered  in  same  on  the  prison  records  of  said 
prison,  and  his  time  calculated  as  if  he  was  to 
serve  a  straight  six-year  sentence;  that  on  the 
margin  of  the  record  of  said  prison,  it  is  shown 
as  follows: 

"  'Case  No.  4074,  2  years. 
No.  4075,  2  years. 
No.  4076,  1  year. 
No.  4077,  1  year.' 

"II.  It  is  further  stipulated  and  agreed  that, 
under  the  laws  of  the  state  of  Oklahoma  and 
the  custom  and  usage  at  the  prison,  a  prisoner 
incarcerated  in  the  prison  is  entitied  to  certain 
good  time  for  good  behavior  and  certain  extra 
time  for  work  performed  for  the  state;  that 
the  said  Claude  Ray  made  a  clean  record  In 
said  prison,  and  committed  no  infraction  against 
the  prison  rules,  and  was  allowed  by  the  warden 
all  of  his  good  time  as  provided  by  the  stat- 
ute, that  in  addition  thereto  the  said  Claude 


Ray  performed  labor  for  the  state  while  in  said 
prison,  and  was  allowed  by  the  warden  his  labor 
time  as  provided  by  law;  tiiat  the  said  warden 
figured  tite  good  time  and  the  work  time  al- 
lowed by  him  in  said  institution  as  if  said  sen- 
tence was  a  straight  six-year  sentence;  that 
under  said  computation,  together  with  the  al- 
lowance made  by  the  warden,  the  time  of  said 
Claude  Ray  would  have  expired  on  the  25th  day 
of  November,  1920,  but,  if  the  computation  bad 
been  made  as  is  provided  by  law  on  each  sen- 
tence separately,  his  time  would  expire  on  the 
2lBt  day  of  April,  1921;  that,  acting  upon  the 
theory  that  his  sentence  should  run  and  his 
time  should  be  computed  as  a  regular  six-year 
sentence,  and  upon  the  custom  of  the  Gov- 
ernor to  grant  a  pardon  thirty  days  before  the 
expiration,  the  warden  served  up  to  the  pardon 
and  parole  attorney  the  record  of  the  said 
Claude  Ray  with  the  recommendation  that  his 
citizenship  be  restored;  that,  acting  upon  sud 
recommendation  and  the  usages  and  customs 
heretofore  existing,  the  Governor  of  the  state 
of  Oklahoma  issued  a  pardon  on  the  24th  day 
of  September,  1920,  to  take  effect  on  the  25th 
day  of  October,  1920;  said  pardon  was  duly 
attested  by  the  secretary  of  state,  and  sealed 
with  the  great  seal  of  the  state  of  Oklahoma; 
that  the  same  in  due  course  was  mailed  to  the 
warden  of  the  Oklahoma  State  Penitentiary, 
and  received  by  him  on  or  about  the  25th  day  of 
September,  1920,  and  remained  in  the  hands  of 
the  warden  until  October  21,  1920;  that  on 
October  20,  1920,  the  pardon  and  parole  attor- 
ney, by  the  direction  of  the  Governor,  wrote 
to  the  warden  to  return  said  pardon,  and  same 
was  on  the  2l8t  day  of  October,  1820,  returned 
to  the  pardon  and  parole  attorney  by  the  ward- 
en, where  the  same  has  remained  ever  since 
said  date. 

"III.  It  ia  further  stipulated  and  agreed  that 
the  petitioner  herein  was  employed  in  a  deri- 
cal  capacity  in  the  record  clerk's  office  at  the 
penitentiary,  and  that  the  pardon  heretofore 
referred  to,  together  with  numerous  other  par- 
dons for  persons  incarcerated  in  said  prison, 
were,  by  error  of  the  mail  clerk,  delivered  to 
the  office  of  the  record  clerk  of  said  peniten- 
tiary; that  the  said  record  derk,  in  examining 
said  pardons,  observed  that  there  was  included 
therewith  a  certain  pardon  for  Claude  Ray,  the 
petitioner  herein,  and  made  the  statement  to 
said  Ray,  'Here  is  your  pardon;'  that  the  said 
Ray  requested  to  see  said  pardon,  and  that  the 
record  clerk,  ua,  pursuance  to  said  bequest, 
handed  Claude  Ray  the  pardon,  and  the  said 
Ray,  after  reading  the  same,  handed  it  back 
to  the  record  derk;  that  the  said  record  derk 
took  the  said  pardon,  together  with  other  par- 
dons referred  to,  and  delivered  them  to  the 
warden  of  the  penitentiary,  who  was  the  proper 
custodian  thereof.  And  in  this  connection  it 
is  stipulated  that  at  the  time  the  record  derk 
exhibited  the  said  pardon  to  the  said  Ray,  aa 
herein  stated,  that  said  transaction  occurred 
some  weeks  prior  to  the  25th  day  of  October, 
1920,  the  same  being  the  date  the  pardon,  as 
shown  by  the  original  hereto  attached,  became 

off  G  C  tiv  C 

"IV.  It  Is  further  stipulated  and  agreed  that 
the  said  Ray  is  now  and  has  at  all  times  been 
ready  to  accept  and  to  receive  the  benefits  of 
the  said  pardon. 

"V.  It  U  further  stipulated  and  agreed  that 
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the  writ  of  habeas  eorpni  was  ined  out  before 
tbe  district  Jodge  on,  to  wit,  the  28th  day  of 
October,  1920,  and  relief  wai  denied  by  said 
Indge."     . 

WilUnson  &  Scott,  of  McAIeeter,  for  peti- 
tioner. 

S.  P.  Freellng,  Atty.  Gen.,  Wm.  H.  Zwlck, 
Asst  Atty.  Gen.,  and  W.  A  Oollier,  Pardon 
and  Parole  Atty.,  of  Oklaboma  City,  for  re- 
spondent, 

IIATSON,  J.  (after  stating  the  facts  as 
aboTe).  [1,2]  On  the  submission  of  this 
cause  counsel  representing  petitioner  waived 
the  ground  that  petitioner  was  entitled  to 
be  discharged  because  he  had  served  his  full 
sentence  Irrespective  of  any  pardon  granted 
to  him  by  tbe  GOTemor  of  this  state,  and 
relied  exclusively  on  the  right  to  be  dls-' 
charged  because  of  the  benefits  accruing  to 
him  by  reason  of  a  pardon  granted  to  him 
by  the  Governor  above  set  fortli. 

In  view  of  the  fact,  however,  tliat  many 
other  convicted  persons  are  confined  in  the 
state  penitentiary  under  similar  separate 
commitments  for  different  offenses,  the  court 
was  asked  to  establish  in  this  case  a  proper 
rule  for  tlie  guidance  of  the  warden  of  the 
state  penitentiary  in  tbe  allowance  of  good 
time  and  work  time  to  such  of  those  prison- 
ers committed  under  separate  Judgments  of 
conviction  for  more  than  one  offense  under 
tbe  same  conditions  as  in  this. 

Section  2809,  Revised  Laws  1010,  provides: 

"When  any  person  Is  convicted  of  two  or 
more  crimes,  before  sentence  has  been  pro- 
nounced upon  him  for  either,  the  Imprisonment 
to  which  he  is  sentenced  upon  the  second  or 
other  subsequent  conviction  must  commence  at 
the  termination  of  the  first  term  of  imprison- 
ment to  which  he  shall  be  adjadged,  or  at  the 
termination  of  the  second  or  other  subsequent 
term  of  imprisonment,  as  tbe  case  may  be." 

Section  695T,  Id.,  also  provides: 

"If  the  defendant  have  been  convicted  of  two 
or  more  offenses,  before  judgment  on  either, 
the  judgment  may  be  that  the  imprisonment 
upon  any  one  may  commence  at  the  expiration 
of  the  imprisonment  upon  any  other  of  tbe  of- 
fenses." 

It  appears  conclusively  from  the  provi- 
sions of  the  foregoing  statutes  that  It  was  the 
duty  of  the  trial  Judge,  in  pronouncing  sen- 
tence for  the  separate  embezzlements  for 
which  petitioner  had  been  convicted  In  tbe 
district  court  of  Oklahoma  county,  to  make 
the  imprisonment  in  the  second  conviction 
commence  at  the  termination  of  the  first 
term  of  Imprisonment,  and  to  make  the  term 
of  imprisonment  in  tbe  tlilrd  conviction  to 
begin  at  the  termination  of  the  term  in  the 
second,  and  to  make  the  term  of  Imprison- 
ment In  the  fourth  conviction  to  begin  at  tbe 
termination  of  tbe  term  in  the  third;  so 
that  it  is  clear  that,  where  a  convicted  per- 
son is  committed  under  four  s^arate  com- 


mitments providing,  as  eadi  did  In 
cases,  tliat  the  term  of  tbe  second  or  snbse- 
quent  conviction  should  begin  at  the  termina- 
tion of  the  teroik  of  Imprisonment  of  the  next 
preceding  conviction,  It  is  the  duty  of  the 
warden  of  the  penitentiary,  In  computing  the 
good  time  and  work  time  to  be  allowed  to 
the  prisoner,  to  compute  and  allow  the  same 
under  each  separate  term  as  it  is  served, 
and  the  prisoner  is  not  entitled  to  an  allow- 
ance for  good  time  and  work  time  upon  the 
theory 'that  lie  has  been  sentenced  to  serve 
only  a  single  term  of  imprisonment  equal  to 
the  aggregate  number  of  years  of  Imprison- 
ment under  the  four  sentences  and  commit- 
ments. 

So  that  in  this  case,  under  the  agreed 
statement  of  facts,  the  prisoner  had  folly 
served  the  first  three  terms  of  imprisonment 
for  which  he  was  sentenced,  and  the  warden 
of  the  penitentiary  would  be  powerless  to  go 
back  and  deprive  the  prisoner  of  good  time 
and  work  time  under  any  of  such  sentences ; 
but  the  prisoner  had  not  completed  serving 
the  fourth  term  of  imprisonment,  and  under 
the  agreed  statemmt  of  facts,  computing  the 
time  as  the  cburt  holds  it  should  be  comput- 
ed, the  prisoner  would  not  fully  serve  and 
satisfy  such  term  of  Imprisonment  until  the 
21st  day  of  April,  1921,  at  which  time,  if  his 
record  is  dear  of  any  infraction  of  the  pris- 
on rules  during  the  last  term,  and  he  is  en- 
titled to  full  credit  for  good  time  and  work 
time  on  the  fourth  term  of  Imprisonment, 
he  should  be  discharged. 

[3]  By  mistake  of  the  warden  of  the  state 
penitentiary  in  computing  the  good  time  and 
work  time  allowed  to  a  prisoner  committed 
under  four  separate  judgments  of  conviction 
with  terms  of  Imprisonment  to  begin  as  pro- 
vided In  these  sentences,  the  Governor  was 
notified  by  such  warden  that  the  term  of  im- 
prisonment of  petitioner  would  expire  on  and 
with  the  26th  day  of  November,  1920.  Act- 
ing upon  such  misinformation,  and  pursuant 
to  the  custom  of  the  Governor  upon  recom- 
mendation of  the  warden,  the  Governor  for- 
warded to  such  warden  on  the  24th  day  of 
September,  1920,  what  purports  to  be  a  full 
and  free  pardon  to  the  petitioner,  restoring 
unto  said  petitioner  all  the  rights  of  citizen- 
ship, with  the  provision  in  the  face  of  said 
purported  pardon  thirt  it  was  to  take  ef- 
fect on  the  25th  day  of  October,  1920. 

It  is  clear  from  the  face  of  tills  purported 
pardon  upon  which  petitioner  relies  for  Ids 
release  that  it  was  Issued  by  the  Governor 
on  the  24th  day  of  September,  1920,  under 
the  following  mistaken  impressions  of  fact: 
(1)  That  the  prisoner  Iiad  been  committed  to 
serve  only  one  term  of  six  years  for  one  on- 
bezzlement  committed  by  him ;  (2)  that  such 
term  would  expire  on  and  with  the  25th  day 
of  November,  1920^when  in  truth  and  in 
fact  petitioner  had  been  committed  to  serve 
four  separate  terms  of  imprisonment  tor  four 
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separate  crimes  of  embezzlement  committed 
by  bim,  and  further,  with  good  time  and 
work  time  prvpeAy  computed  and  allowed, 
the  term  of  Imprisonment  of  petitioner  un- 
der such  commitments  would  not  expire  un- 
til  the  21st  day  of  April,  102L 

Further,  it  Is  apparent  from  the  tex/e  of 
this  purported  pardon  and  from  the  agreed 
statement  of  facts  npon  which  this  cause 
was  submitted  that  It  was  the  Intention  of 
the  Governor  only  to  grant  petitioner  a  par- 
don to  take  effect  a  certain  number  of  days 
prior  to  the  expiration  of  his  term  (to  wit, 
30  days)  as  an  additional  reward  for  good 
conduct  and  days  worked. 

A  pardon  Is  in  effect  a  private  deed  of  the 
execufTve,  to  the  validity  of  which  delivery 
Is  essential.  Ex  parte  Orump,  10  Okl.  Cr. 
133,  135  Paa  428,  47  L.  a  A.  (N.  S.)  1036; 
U.  S.  V.  Wilson,  7  Pet  160,  8  L.  Ed.  640; 
Burdick  r.  U.  S.,  286  U.  8.  79,  36  Sup.  Ct. 
267,  59  L,  Ed.  476;  Ex  parte  Powell,  73  Ala. 
517,  40  Am.  Bep.  71 ;  Ex  parte  Reno,  66  Mo. 
266,  27  Am.  Bep.  337;  20  R.  G.  L.  648.  Also 
It  may  be  stated  that,  where  a  full,  free,  and 
unconditional  pardon,  Inmiediately  operative, 
is  granted  for  the  offense  and  delivered  to 
the  warden  of  the  penitentiary  In  which  the 
benefldary  is  confined,  its  receipt  by  such 
warden  Is  in  legal  effect  a  delivery  to  the 
prisoner  himself.  B>x  parte  Powell,  supra. 
Also  It  Is  well  established  that  an  uncon- 
ditional pardon.  Immediately  operative,  once 
delivered  and  accepted,  cannot  thereafter  be 
revoked  except  for  fraud  in  its  procurement. 
Be  Blegle,  7  Ohio  N.  P.  661 ;  Rosson  v.  State, 
28  Tex.  App.  287, 4  S.  W,  807;  State  v.  Nich- 
ols, 26  Ark.  74,  7  Am.  Rep.  600:  Ex  parte 
Rice,  72  Tex.  Cr.  R.  687,  162  S.  W.  891. 

If  the  purported  pardon  here  relied  upon 
became  effective  npon  delivery,  there  would 
be  no  question  but  that  petitioner  is  enti- 
tled to  be  discharged  thereunder,  because  the 
same  was  mailed  to  the  warden  of  the  peni- 
tentiary In  which  petitioner  was  confined  and 
received  by  him  on  or  about  the  26th  day  of 
September,  1020.  But  It  is  clear  from  the 
terms  of  the  purported  pardon  Itself  that  it 
was  the  intention  of  the  Governor  that  the 
same  should  not  take  effect  until  the  26th 
day  of  October,  1920.  It  cannot  be  succeas- 
fuUy  contended  by  petitioner,  therefore,  that 
any  rights  or  benefits*  accrued  to  him  under 
this  Instrument  until  the  26th  day  of  Octo- 
ber, 1020. 

It  appears  from  the  agreed  statement  of 
facts  that  prior  to  the  25th  day  of  October, 
1920,  the  Governor  recalled  this  purported 


pardon,  took  It  Into  his  possession,  and  that 
It  has  remained  with  him  ever  since  the 
21st  day  of  October,  1020.  Apparently  there 
has  been  no  delivery  of  this  purported  par- 
don to  petitioner  or  to  any  one  for  bis  bene- 
fit since  the  date  on  which  the  same  was  to 
become  a  valid  and  operative  act.  The  par- 
ties stand,  therefore.  In  the  same  relative  po- 
sition as  if  the  Governor  had  Indited  a  full 
and  free  pardon  to  a  prisoner  to  take  effect 
immediately,  but  had  never  delivered  the 
same. 

Before  the  prisoner  can  claim  any  benefits 
under  a  pardon,  he  must  establish  its  de- 
livery. The  petitioner  having  failed  to  es- 
tablish that  the  purported  pardon  upon 
which  he  relies  for  release  In  this  case  lias 
ever  Ijeen  delivered  to  him,  or  any  one  for 
him,  since  the  date  designated  therein  tliat 
It  should  become  operative,  and  the  agreed 
statement  of  facts  showing  In  effect  that 
there  has  been  no  such  delivery  on  or  since 
that  date,  the  conclusion  is  reached  by  this 
court  that  petitioner  cannot  claim  that  any 
benefits  have  accrued  to  him  by  reason  of  the 
forwarding  of  this  puri)orted  pardon  to  the 
warden  before  the  same  became  effective. 

This  cause,  while  orally  argued  by  coun- 
sel for  petitioner  and  respondent,  has  not 
been  briefed  by  either  side.  The  question  of 
validity  of  this  purported  pardon  and  of  the 
benefits  accruing  to  petitioner  thereunder  are 
matters  of  first  Impression  in  this  court. 
Counsel  for  neither  side  have  cited  a  case 
directly  in  point,  and  diligent  research  has 
failed  to  disclose  an  opinion  of  any  other  ap- 
pellate court  decisive  of  the  seme  question. 
The  court  is  not  unmindful  of  the  general 
rule  governing  the  construction  of  pardons 
that,  wherever  the  question  Is  doubtful,  the 
grant  must  be  Interpreted  most  beneficially 
tor  the  citizen  or  subject  and  most  strongly 
against  the  state.  However,  In  this  case 
there  seems  to  be  no  doubt  that  this  Instru- 
ment was  directed  under  a  mistaken  state 
of  facts,  that  before  it  became  effective,  or 
that  dominion  was  lost  over  same,  it  was 
I'Scalled  by  the  Governor,  and  that  there 
has  never  been  any  delivery  of  the  same  in 
the  sense  that  it  can  be  held  that  the  instm- 
mcnt  passed  beyond  the  control  of  the  Gov- 
ernor and  became  a  valid  and  operative  act 
on  his  part,  to  the  benefits  of  which  petition- 
er was  and  is  now  entitled. 

For  the  reascms  stated,  the  writ  Is  denied. 


DOYLB,  P.  J.,  and  ABBfSTBONO.  7, 
cor. 
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FOSSALI  V.  GARDELLA.    (No.  8525.) 

(Sapreme  0«art  of  Utah.    Mot.  10^  IKW.) 

Costa  «=32S8— Allowance  of  costs  for  brief  ex> 
oesslve  In  size. 
On  affirmance  of  a  Judgment,  where  re- 
spondent has  filed  a  brief  containing  40  printed 
pages,  when  a  brief  of  20  pages  would  have 
been  ample,  costs  wiQ  not  be  allowed  for  tbe 
brief  in  excess  of  20  pages. 

Appeal  from  DiBtrict  Court,  Salt  Lake 
OoBnty ;  Wilson  McCarthy,  Judge. 

Action  by  TJUsse  Fossall  against  Maria 
Gardella.  Judgment  for  defendant,  and 
plaintiff  ap];>eals.    Affirmed. 

Evans  A  SuUlran,  of  Salt  Lake  City,  for  ap- 
pellant. 

T.  F.  Asbwortli,  of  Salt  Lake  City,  for.  te- 
spondoit. 

GIDEON,  J.  In  this  action  plaintiff  seeks 
a  Judgment  decreeing  him  to  be  the  owner 
of  an  undivided  one-half  interest  In  certain 
real  property  located  in  Salt  Lake  City  the 
title  to  whldi  is  in  the  name  of  defendant 
The  allegations  of  tbe  complaint  upon  which 
relief  is  sought  are  all  denied. 

It  appears  that  plaintiff  and  defendant  first 
met  in  the  state  of  Wyoming  about  the  year 
1902.  At  that  time  defendant  was  engaged 
in  conducting  a  rooming  house.  Plaintiff  was 
engaged  in  selling  trinkets,  and  subsequent 
to  that  time  for  a  short  period  operated  a 
bakery  in  the  same  town  where  defendant 
Resided.  Plaintiff  was  unmarried.  Defend- 
ant was  a  widow  with  two  dilldren.  About 
the  year  1906  both  removed  to  Salt  Lake  Oty, 
and  after  that  time  it  seems  they  lived  to- 
gether as  husband  and  wife,  notwithstanding 
the  fact  that  they  were  never  legally  married. 
There  is  a  sharp  conflict  In  the  testimony  as 
to  what  money,  if  any,  the  parties  or  either 
of  them  had  at  the  time  of  their  arrival  In 
Salt  Lake  C9ty.  The  defendant  testlfled  that 
she  had  at  that  time  several  thousand  dollars. 
Subsequently,  and  during  the  same  year,  the 
parties  went  to  Bingham,  Utah,  and  there 
conducted  a  boarding  house  for  less  than  a 
month.  l%ey  then  returned  to  Salt  Lake  City 
and  purchased  a  salocm.  The  saloon  waa  op- 
erated in  the  name  of  plalntlfl.  In  connec- 
tion with  the  saloon  the  parties  owned  a  res- 
taurant The  defendant  claims  that  the  mon- 
ey Invested  tn  the  saloon  was  her  money,  and 
that  plaintiff  bad  no  interest  In  or  ri^t  to 
the  sam&  Daring  the  time  of  operating  the 
saloon  a  contract  was  entered  into  for  the 
purdiase  of  the  real  property  in  question. 
The  contract  was  executed  In  the  name  et 
defendant,  and  an  initial  payment  was  made 
on  tbe  date  of  the  contract  Later  other  pay- 
ments were  made.  In  all  amomiting  to  the 
•am  of  $4,500.    Tbe  saloon  business  ftdled. 
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and  tbe  parties  ttaen  moved  to  Portland,  Or;^ 
where  tbey  remained  for  a  period  of  five  or 
six  years.  During  the  sojourn  in  Portland 
defendant  ran  a  rooming  house  and  a  res- 
taurant, and  it  appears  that  plaintiff  assisted 
somewhat  In  the  work.  Defendant  apparent- 
ly was  proprietress  and  ran  the  business  in 
her  own  name.  It  Is  not  disputed  that  plain- 
tiff was  absent  from  Portland  at  least  part 
of  tbe  time  .during  die  years  that  she  resided 
there  and  conducted  the  rooming  house  and 
restaurant  business.  The  monlbly  payments 
were  made  on  the  property  in  question  partly 
out  of  the  rent  received  from  It,  and  the  re- 
mainder to  make  up  the  required  amount  each 
month  was  sent  from  PorOand.  Some  months 
b^ore  the  institution  of  this  action  trouble 
arose  between  the  parties.  Plaintiff  demand- 
ed of  defendant  that  she  convey  to  him  a  one- 
half  interest  In  the  property  and  she  refused. 
This  suit  followed. 

The  court  found  that  both  plaintiff  and  de- 
fendant were  interested  In  the  saloon  busi- 
ness, and  that  the  initial  payment  on  the  land 
iu  controversy  was  made  from  money  rec^v- 
ed  in  that  business.  Plaintiff  was  therefore 
given  a  judgment  against  the  property  for 
one-half  of  that  amount,  together  with  inter- 
est from  a'  date  fixed.  The  court  found  that 
the  remaining  payments  were  made  by  de- 
fendant from  money  earned  by  her  and  from 
the  wages  of  her  two  sons  by  her  deceased 
husband,  and  that  the  plaintiff  contributed 
no  part  of  the  same,  and  consequently  was 
not  entitled  to  the  relief  sought 

The  defendant  took  no  appeal  from  that 
part  of  the  findings  that  tbe  initial  payment 
wss  made  from  the  proceeds  of  the  saloon 
In  which  both  parties  were  intneeted ;  con- 
sequently that  question  is  not  before  us  for 
review  except  so  far  as  that  part  of  the  judg- 
ment might  be  affected  by  a  reversal. 

On  the  main  issue  the  court  found  all  tbe 
facts  against  plaintiff,  appellant  here.  It  Is 
the  claim  and  contention  of  ai>pellant  that 
the  payments  made  upon  the  property  wwe 
from  the  joint  earnings  of  both  plaintiff  and 
defendant,  and  that  t^  reason  of  audi  fact 
he  Is  the  owner  of  and  entitled  to  an  undivid- 
ed one-half  of  the  property.  That  the  evi- 
dence does  not  support,  but  tbe  weight  there* 
of  is  contrary  to,  the  findings  In  this  regard, 
constitutes  the  principal  error  assigned  and 
is  the  determining  question  on  this  appeaL  It 
would  subserve  no  good  purpose  to  attempt 
to  refvlew  the  testimony  In  detail  We  are 
satisfied  from  an  examination  of  the  record 
that  the  court's  findings  are  all  abundantly 
supported  by  the  testimony.  In  fact,  we  do 
not  hesitate  to  say  that  any  finding  to  the 
contrary,  under  the  testimony  as  found  in  the 
record,  would  not  have  been  supimrted  by,  but 
would  have  been  contrary  to,  tbe  weight  of 
the  testimony. 

Having  determined  that  tbe  ooarf  s  Sn«itng« 
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on  the  questions  of  fact  are  right  and  abun- 
dantly supported,  the  legal  questions  discuss- 
ed become  Immaterial,  or,  rather,  cease  to  be. 
The  necessary  result,  therefore.  Is  an  aCDrm- 
ance  of  the  Judgment. 

Respondent  has  filed  a  brief  containing  46 
printed  pages,  and  has  quoted  extaislvely 
from  the  testimony  found  in  the  abstract  In 
our  judgment  a  brief  of  20  pages  would  have 
been  ample  In  which- to  make  a  statement  of 
the  Issues  of  fact  and  discuss  the  legal  ques- 
tions Involved.  For  that  reason  we  are  not 
disposed  to  allow  respondent  costs  for  her 
brief  In  excess  of  20  pages. 

It  follows  that  the  Judgment  of  the  district 
court  should  be,  and  It  accordingly  is,  afSrm- 
ed,  with  costs  as  Indicated. 

CORFMAN,  C.  J.,  and  FRICK,  WEBEB, 
and  THURMAN,  JJ.,  concur. 


(57  Utab,  192) 

ULOBE  GRAIN  &  MILLING  CO.  et  al.  v.  IN* 

DUSTRIAL  COMMISSION   OF   UTAH. 

(No.  3535.) 

(Supreme  Court  of  Utah.    Nov.  12,  1820.) 

1.  Master  and  servant  (S=»4I7(7)  —  Reviewing 
court  will  examine  record  only  to  determine 
whether  there  It  any  evidence  to  support 
award  under  Compensation  Law. 

In  reviewing  a  finding  by  the  Industrial  Ac- 
cident Ciommission  on  the  question  of  depend- 
ency of  a  parent  claiming  benefits  under  the 
Workmen's  Compensation  Act  (Comp.  Laws 
1917,  {  3140)  for  the  death  of  a  son,  the  Su- 
preme Court,  in  exercising  the  powers  con- 
ferred by  Laws  1919,  c.  63,  {  3148a,  will  ex- 
amine into  the  evidence  only  to  determine 
whether  there  is  any  substantial  competent  evi- 
dence to  support  the  finding,  and  if  there  is 
such  evidence  the  finding  will  be  sustained;  but, 
if  there  is  no  substantial  competent  evidence 
to  support  the  finding,  the  award  will  be  an- 
nnUed,  under  the  well-settled  rule  that,  where 
there  is  no  conflict  in  the  evidence  and  no  eon- 
fiicting  inferences  may  be  drawn  therefrom,  the 
question  whether  the  finding  is  supported  by 
the  evidence  or  not  is  a  question  of  law. 

2.  Master  and  servant  «=3388  —  Dependency 
within  Compensation  Act. 

Under  the  Workmen's  Compensation  Act 
(Comp.  Laws  1917,  i  3140),  dependency  of  a 
parent  claiming  benefits  for  a  son's  death  must 
exist  at  Uie  time  of  the  injury,  although  it  may 
not  be  necessary  to  show  that  contributions 
were  made  at  the  precise  time  of  the  injury; 
but,  to  establish  dependency,  it  is  not  sufficient 
merely  to  show  that  the  deceased  made  some 
voluntary  gifts  or  contributions  at  some  re- 
mote time  prior  to  the  injury,  nor  is  it  suffi- 
cient that  the  deceased  promised  or  intended,  in 
case  it  became  necessary  in  the  future,  to  make 
contribution  to  bis  parent  or  parents  who  might 
become  dependent 


3.  Master  and  servant  €=>405(5)  —  Evidence 
held  not  to  show  father's  dependenoy  on  son 
within  Compensation  Act. 
In  a  proceeding  under  the  Workmen's  Com- 
pensation Act  (Comp.  Laws  1917,  $  3140)  to 
recover  compensation  for  the  death  of  a  son 
20  years  of  age,  held  that  there  was  no  substso- 
tial  evidence  to  support  the  finding  of  the  com- 
mission that  appUcant  was  a  dependent 

Appeal  from  Award  of  State  Industrial 
CommlBsion. 

Proceeding  by  Martin  Groen  under  the 
Workmen's  CoiKpensatlon  Act  to  obtain  com- 
pensation for  the  death  of  his  son.  Dirk 
Groen,  opposed  by  the  Globe  Grain  &  MUllng 
Company,  the  employer,  and  the  C^ntln^ital 
Casualty  Company,  insurance  carrier.  There 
was  an  award  of  compensation,  and  the  em- 
ployer  and  Insurance  carrier  appeal.  Award 
annulled  and  cause  remanded. 

George  H.  Smith  and  Robert  B.  Porter, 
both  of  Salt  Lake  City,  for  appellants. 
H.  B.  Maw,  of  Salt  Lake  City,  for  appellee. 

FRICK,  J.    On  August  30,  1919,  one  Dirk 

Groen,  hereinafter  referred  to  as  the  de- 
ceased, while  in  the  employ  of  the  Globe 
Grain  &  Milling  Company,  and  in  the  course 
of  hia  employment  was  injured,  from  which 
Injury  he  subsequently  died.  The  deceased, 
at  the  time  of  his  death  was  20  years  and  11 
months  of  age,  and  his  father,  Martin  Groen, 
hereinafter  referred  to  as  applicant  made  ap- 
plication to  the  Industrial  CJommlssion,  here- 
inafter styled  conanission,  for  compensation 
under  our  Workmen's  Compensation  Act. 
Two  of  the  commissioners  (one  dissenting} 
made  an  award  in  favor  of  the  applicant. 
The  Globe  Grain  &  Milling  Company,  the  em- 
ployer of  the  deceased,  and  the  Continental 
Casualty  Company,  the  insurance  carrier, 
hereinafter  called  plaintiffs,  present  the  rec- 
ord of  the  proceedings  before  the  comndssicm, 
including  all  the  evidence  produced  at  the 
hearing,  to  this  court  for  review,  and  ask 
that  the  award  be  set  aside  and  annulled  up- 
on the  ground  that  the  evidence  does  not 
support  the  findings  of  the  commission  and 
does  not  justify  the  Awofd. 

The  act  known  as  the  Industrial  Commis- 
sion Act  authorizes  this  court  to  review  the 
findings  of  the  commission  in  certain  partic- 
ulars, to  wit:  (1)  "Whether  •  •  •  the 
commission  acted  without  or  in  excess  of  Its 
powers;"  and  (2)  "if  findings  of  fact  are 
made,  whether  or  not  such  findings  of  fact 
support  the  award  under  review."  Laws 
Utah  1919,  c.  63,  S  3148a.  This  court  has  re- 
peatedly held  that  it  will  not  weigh  the  evi- 
dence, but  wiU  examine  the  same  for  the  pur- 
pose only  of  determining  whether  there  is  any 
substantial  competent  evidence  to  sustain  the 
findings  or  to  support  the  award  made  by  the 
commission.    In  this  case  the  plaintiffs  vigor- 
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ously  assail  the  award  upon  the  ground  fb&t  '-cootrolllng  facts  deduced  from  tbe  evidence 


there  Is  no  evidence  "vrliatever  in  support  of 
the  finding  that  the  applicant  was  to  any  de- 
gree dependent  upon  the  deceased  at  the  time 
of  his  injury  and  death.  Our  statnte  (Comp. 
Laws  Utah  1917,  |  3140),  after  defining  who 
are  presumed  to  be  dependoits  as  matter  of 
law,  in  referring  to  cases  like  the  one  at  bar. 
proceeds: 

"In  all  other  cases,  the  qaestion  of  depend- 
ency, in  whole  or  in  part,  shall  be  determined  in 
accordance  with  the  facts  in  each  particular 
case  exittino  at  the  tim«  of  the  injury  resulting 
in  the  death  of  such  employ^,  but  no  person 
shall  be  considered  as  dependent  unless  a  mem- 
ber of  tbe  family  of  the  deceased  employ^,  or 
bears  to  him  the  relation  of  husband  or  widow, 
lineal  descendent,  ancestor,  or  brother  or  sis- 
ter."   (Italics  onrs.) 

While  it  is  conceded  that  the  applicant 
comes  within  tbe  statute  Just  quoted,  yet  it  is 
insisted  that  the  evidence  utterly  fails  to 
establish  tbe  fact  of  dependency.  In  that 
connection  counsel  for  applicant  insists  that 
under  the  statute  the  question  of  dependency 
is  one  of  fact,  and  in  view  that  the  commis- 
sion has  found  that  fact  in  favor  of  the  ap- 
plicant this  court  Is  bound  by  the  finding  of 
the  commission. 

[1]  As  before  stated,  this  court  will  exam- 
ine Into  the  evidence  only  to  determine 
whether  there  Is  any  substantial  competent 
evidence  in  support  of  the  findings  of  the 
commission.  If  there  Is  such  evidence  the 
findings  will  be  sustained,  but  If  there  be  no 
substantial  competent  evidence  to  support 
the  findings  this  court,  on  application  of  the 
aggrieved  party,  is  required  to  annul  the 
award  which  is  based  on  such  findings.  It 
Is  elementary  that  If  there  is  no  conflict  in 
tbe  evldoice  and  no  conflicting  inferences 
may  be  drawn  therefrom  the  question  of 
whether  a  particular  finding  Is  supported  by 
the  evidence  or  not  is  purely  a  question  of 
law.  The  rule  is  well  stated  by  the  Supreme 
Court  of  Appeals  of  West  Tlrginia  in  the 
headnote  to  the  case  of  Poccardi  v.  State 
Comp.  Com'r,  79  W.  Va.  684,  91  S.  B.  663, 
in  the  following  words: 

"The  question  of  dependency  in  England  and 
In  this  country,  under  Workmen's  Compensa- 
tion Law,  is  one  of  fact  and  not  of  law,  to  be 
determined  by  the  evidence  In  each  particular 
case;  but  where  the  evidence  is  all  certified  and 
there  is  no  conflict,  a  question  of  law,  and  not 
of  fact,  may  be  thus  presented." 

The  question  for  solution  In  this  case  there- 
fore is  whether  there  is  any  substantial  conf- 
petent  evidence  In  this  record  in  support  of 
the  finding  that  the  apidlcant  was  dependent 
Tip<H>  the  deceased  at  the  time  of  his  injury 
and  death. 

Tbe  plaintUfs  produced  no  evidence  at  the 
hearing,  and  hence  the  finding  of  the  commis- 
sion is  based  solely  upon  the  evidence  pro- 
duced by  the  applicant.    Briefly  stated,  the 


are  that  the  applicant  came  to  this  country 
from  Holland  about  seven  years  prior  to  the 
death  of  the  deceased;  that  bis  first  wife  died 
In  Holland,  and  that  he  remarried  about  4 
years  prior  to  the  accident;  that  at  the  time 
of  the  death  of  the  deceased  applicant's  fam- 
ily consisted  of  his  wife  and  a  daugliter  16 
years  of  age,  who  lived  with  hint;  that  the 
deceased  Joined  the  United  States  army  in 
Septonber,  1917,  as  a  volunteer ;  that  during 
the' year  1917  the  deceased  from  his  earnings 
prior  to  entering  the  army  gave  the  applicant 
$10  at  three  different  times,  making  $30  in 
all,  which  he  used  in  paying  an  Indebtedness 
which  he  Incurred  In  bringing  his  famUy  to 
this  country  from  Holland;  that  while  tbe 
deceased  was  in  the  army  he  purchased  three 
$50  Liberty  Bonds,  which  he  sent  home  to  ap- 
plicant, and  which  the  latter  returned  to  the 
deceased  after  he  returned  from  France.  In 
testifying  to  the  drcumstances  under  which 
he  received  tbe  $30  aforesaid,  the  applicant, 
in  answer  to  the  following  questions,  testi- 
fied: 

"Q.  Did  he  [the  deceased]  ever  give  yon  any 
other  money  at  any  time?  A.  No,  not  any  oth- 
er time.  Q.  What  was  that  money  given  to 
you  for?  A.  ^lat  was  to  help  me  out  to  pay 
for  the  emigration." 

The  testimony  of  applicant's  wife  Is  pre- 
cisely to  the  sanft  effect  Tbe  $30  were  given 
to  him  during  the  summer  of  1917,  or  several 
years  prior  to  the  death  of  tbe  deceased. 
While  there  Is  not  a  scintilla  of  evidence  that 
the  deceased  ever  gave  the  applicant  anything 
after  that  time,  there  is  evidence  coming  from 
the  latter  that  he  did  not  True,  tbe  appli- 
cant says  that  he  might  have  used  tbe  pro- 
ceeds from  the  three  $50  Liberty  Bonds,  but 
that  be  did  not  do  so,  because  be  thought  the 
deceased  needed  the  money  for  clothes,  etc., 
after  be  returned  front  France  and  was  dis- 
charged from  the  army.  It  is  also  true  that 
the  applicant  testified  that  the  deceased  told 
him  that  In  case  he,  the  applicant,  should 
ever  need  help  tbe  deceased  would  help  him ; 
that  tbe  applicant  did  the  same  thing  by  his 
tether,  and  that  he  felt  certain  that  the  de- 
ceased would  do  by  him  the  same  as  be  had 
done  by  his  father  in  case  of  necessity.  Aft- 
er the  deceased  returned  from  France  he 
stayed  for  several  weeks  at  applicant's  homo 
wiOi  the  fandly.  He  generally  lived  away 
from  home,  however,  at  least  after  tbe  year 
1916,  and  provided  for  himself.  The  question, 
therefore,  is.  Does  the  forgoing  evidence  and 
the  Inferences  to  be  deduced  therefrom  sup- 
port the  fact  of  dependency? 

[2,  3]  It  should  be  remembered  that  under 
tbe  Compensation  Act  tbe  dependency  must 
exist  at  the  time  of  tbe  Injury  of  tbe  de- 
ceased resulting  in  death.  Sudi  is  tbe  par- 
port  of  our  statute,  and  to  that  effect  are  all 
of  the  decisions  based  upon  such  acts.  In  a 
recent  case  oitltled  Westerv  Indemnity  Co. 
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T.  Industrial  Ace.  Com.,  35  Cal.  App.  104,  169 
Pac.  261,  tbe  California  Court  of  Appeals,  In 
passing  upon  a  case  where  the  facts  are  simi- 
lar to  those  in  tbe  case  at  bar,  in  the  course 
of  the  opinion,  says: 

"The  evidence  shows  that  the  deceased  was 
22  years  old;  that  he  had  been  in  this  conotry 
•  *  *  fonr  years;  that  for  the  purpose  of 
proTidiog  means  to  procure  his  transportation 
from  Austria  to  the  United  States,  his  father 
advanced  him  the  sum  of  $130,  and  which  he 
repaid.  There  is  an  entire  absence  of  legal  evi- 
dence tending  to  show  tliat  daring  said  four 
years  of  his  life  spent  in  the  United  States  he 
contributed  anything  whatsoever  to  the  sup- 
port of  his  father,  William  Pavlovic,  or  sent 
him  any  money  other  than  the  $130  in  repay- 
ment of  the  loan." 

There  was  some  hearsay  evidence  In  sup- 
port of  tbe  award,  but  the  court  disregarded 
it  It  was  accordingly  held  that  the  award 
made  by  the  commission  should  be  annulled. 
While  it  is  true  that  in  this  case  it  appeared 
the  deceased  did  not  repay  to  the  applicant  a 
loan,  yet  the  money  was  given  to  the  latter 
tot  the  purpose  of  paying  a  debt  which  he 
liad  incurred  in  bringing  his  fanrtly,  includ- 
ing the  deceased,  to  this  country  fr<HU  Hol- 
land. The  money  was  not  given,  nor  intend- 
ed, for  tbe  support  of  the  applicant  or  hla 
family,  and  be  did  not  so  contend  at  tbe  bear- 
ing. In  1  Honnold,  Workmen's  Compensa- 
tion, in  speaking  of  tbe  character  of  contribu- 
tions from  wliicb  dependency  may  be  infer- 
red, the  author  says: 

"Occasional  gifts,  not  being  eontribntions  for 
support,  do  not  prove  dependency;  nor  does  a 
moral  obhgation  of  support  to  be  effectuated  in 
the  future  constitute  dependency  in  fact." 

Moreover,  tbe  dependency  under  tbe  stat- 
ute mu&t  have  existed  at  the  time  of  the  In- 
Jniy  of  tbe  deceased,  and  the  contributions 
whenever  made,  must  have  been  intended  for 
the  support  of  the  dependent  Nor  Is  it  suffi- 
cient that  the  deceased  made  promises  that  if 
necessary  he  would  make  contributions  in  tbe 
future.  That  question  was  passed  on  by  the 
Supreme  Court  of  Illinois  in  tbe  case  of  Al- 
den  Coal  Co.  t.  Industrial  Com.,  293  111.  697, 
127  N.  E.  641,  where,  in  referring  to  whether 
a  certain  arrangement  between  .a  mother  and 
her  son  might  be  considered  in  determining 
tbe  dependency  of  tbe  mother  tbe  court,  in 
the  course  of  the  opinion,  says: 

"After  her  husband's  death  she  did  not  be- 
come dependent  upon  Arthur  [her  son],  Init  pro- 
vided for  herself  from  her  own  resources.  Had 
he  lived  to  carry  out  the  arrangement  contem- 
plated by  his  mother  and  himself,  a  different 
question  would  be  presented;  but  the  'question 
here  is  one  of  actual  dependency  at  the  time 
of  the  injury,  and  evidence  of  a  proposed  ar- 
rangement which  might  result  in  a  condition 
of  dependency  in  the  future  does  not  tend  to 
show  an  actual  existing  dependency." 


The  award  made  by  tbe  commission  was 
set  aside.  To  tbe  same  effect  is  tbe  decislOD 
in  the  case  of  H«nry  Pratt  &  Co.  t.  Industrial 
Com.,  293  111.  367,  127  N.  B.  754.  The  follow- 
ing cases  all  bold  that  tbe  contributions  must 
be  made  at  or  about  tbe  time  of  tbe  injury 
causing  the  death,  and  that  the  dependency 
must  be  estabUabed  as  of  that  time.  In  re 
Carroll,  65  Ind.  App.  146,  116  N.  B>.  844;  In 
re  Flerros  Case,  223  Mass.  378,  HI  N.  E.  967: 
Birmingham  v.  Westinghouse,  etc.,  Co.,  180 
App.  Div.  48,  167  N.  Y,  Supp.  520;  Pinel  v. 
Rapid  R.  R.  System,  184  Mich.  169, 160  N.  W. 
807;  Hammill  v.  Bailroad  Co.,  87  N.  J.  Law, 
388,  94  Atl.  813,  judgmoit  affirmed  88  N.  J. 
Law,  717,  96  AU.  292. 

We  remark  that  no  bard  and  fast  rule  can 
be  laid  down  which  will  control  in  all  cases. 
Nor  do  we  wish  to  be  understood  as  holding 
that  in  order  to  prove  dependency  it  nrust  be 
shown  that  the  contributiona  were  made  at 
the  precise  time  of  tbe  injtiry.  What  we  hold 
is  that  each  case  must,  to  a  large  extent,  be 
determined  upon  its  own  particular  facts  and 
circumstances.  To  establish  dependency, 
however,  it  is  not  snfflclent  merely  to  show 
that  the  deceased  made  some  voluntary  gifts 
or  contributions  at  some  remote  time  prior  to 
tbe  injury.  Nor  is  It  sufficient  to  show  de- 
pendoicy  that  tbe  deceased  promised  or  In- 
tended, in  case  it  became  necessary  In  tbe  fu- 
turev  to  make  contributions  to  bis  parent,  or 
parents,  who  might  become  dependent  It  is 
not  sufficient  to  show  potential  or  expected 
dependency,  but  under  tbe  Compensation  Act 
tbe  dependency  must  exist  as  an  actual  fact 
at  tlie  time  of  the  injury  which  results  In 
death.  Tbe  Compensation  Act  Is  a  most 
beneficent  law,  and  its  manifest  purpose  and 
intent  is  to  require  the  industry  in  wbich  the 
injury  resulting  in  death  occurs  to  provide 
for  tbe  dependents  of  the  deceased  to  tbe 
same  extent,  so  far  as  that  can  be  accom- 
plished, as  he  would  have  provided  for  them 
in  case  be  had  lived,  and  had  continued  to 
earn  the  wage  he  received  at  the  time  of  tbe 
injury.  The  responsibility  resting  upon  those 
whose  duty  it  is  to  administer  tbe  Compoisa- 
tion  Act  is  therefore  of  tbe  utmost  gravity 
and  importance.  Upon  the  one  band,  the  ut- 
most patience  and  care  should  he  exercised 
in  order  to  protect  all  actual  diependents. 
while,  upon  the  other  hand,  the  law  sboold 
not  be  so  construed  as  to  require  the  indus- 
try to  bear  the  burden  unless  tbe  applicant 
comes  within  the  provisions  of  the  act  If. 
therefore.  In  any  case  it  appears  that  the 
commission  has  exceeded  its  power  or  ba« 
made  findings  which  are  dot  supported  by 
some  substantial  competoit  evidence,  wheth- 
er for  or  against  any  applicant,  npon  applica- 
tion to  this  court  it  becontes  Its  dnty  to  annul 
the  findings  and  set  aside  tbe  award. 

We  remark  that  in  this  case  the  oommis- 
sion  allowed  |U0  as  "reasonable  funeral  ex- 
penses."  In  a  case  like  tbe  one  at  bar,  vbero 
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Laws  T7tah  1917,  S  8140,  subd.  1,  as  amended 
by  chapter  68,  Laws  Utah  1919)  provides: 

"If  there  be  no  dependents,  the  employer  or 
Jcsurance  carrier  shall  pay  the  burial  expenses 
of  the  deceased,  aa  proTided  herein,  and  shall 
pay  into  the  state  treasury  the  sum  of  $760.00 
nnless  the  employer  ia  insured  in  the  state  in- 
surance fund." 

In  view,  therefore,  that  the  finding  of  the 
commission  that  the  applicant  was  a  depend- 
ent of  the  deceased  must  fail,  the  case  comes 
within  the  provisions  of  section  8140,  subd.  1, 
aforesaid. 

It  follows,  tberef(H«,  that  the  award  to 
the  applicant  should  be,  and  It  accordingly 
is,  set  aside  and  annulled,  and  the  cause  Is 
remanded  to  the  oommlsalon,  with  directions 
to  set  aside  the  award  and  to  make  an  allow- 
ance for  the  "funeral  expenses,"  and  to  make 
such  further  orders  as  are  conteuidated  by 
the  statnte  in  cases  like  the  one  at  bar  and 
In  accordance  with  the  views  herein  express- 
ed. CioetB  of  this  appeal  to  be  awarded  to 
plaintiffs. 

CORFMAN,  a  J.,  and  WBBEB,  GIDEON, 
and  THUBUAN,  JJ.,  concur. 
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J.  IN.  DOUGAN  CO.  et  at.  V.  KLAMATH 
COUNTY  et  al. 

(Supreme  Ooort  of  Oregon.    Nov.  80,  1920.) 

I.  Counties  $=3113(3)— County  court  lias  an- 
thortty  to  contract  for  courthouse. 
Under  Ii.  O.  L.  |  837,  the  county  court  has 
authority  to  contract  for  the  building  of .  a 
courthouse,  subject  only  to  the  limitation  as  to 
indebtedness  prescribed  by  the  Constitution. 

2.  Counties  $=>23— Contraot  of  county  court 
for  courthouse  reviewable  by  court  only  for 
illegality  or  fraud. 

The  act  of  the  county  court,  as  fiscal  agent 
for  the  county,  in  contracting  for  the  building 
of  a  courthouse,  can  be  disturbed  by  a  court 
onl7  for  Illegality  or  fraud. 

3.  CosBtlee«s»l22(l)— Mo  fraud  shows  In  ooa< 
tract  of  county  court  for  oourtbouse. 

BSvidence  keld  to  ahow  no  fraud  of  a  county 
court  in  contracting  for  building  of  a  court- 
bonse,  the  circumstances  allowing  of  an  honest 
difference  of  opinion  as  to  whether  it  should  be 
boilt  or  another  completed. 

4.  Counties  ^s:>l27  —  Contract  for  courthouse 
■ot  termlsated,  notice  by  county  court  not 
being  aarved. 

^There  being  outside  of  the  journal  entry  of 
a  county  court,  to  the  effect  that  a  contractor 
for  building  a  courthouse  should  cease  work  on' 
the  contract,  and  that  the  county  would  not  be 
respoxiBible  for  the  purchase  of  any  more  mate- 
rial, no  evidence  that  it  was  ever  served  on  the 


Icnowledge  of  it,  it  would  not  have  any  legal 
effect  to  terminate  the  contract. 

5.  Counties  «=>I29  —  Contractor  for  court* 
house  not  required  to  quit  valid  contract  and 

sue  for  damages  on  notice  of  cancellation. 
A  contractor  having  a  valid  contract  with 
a  county  for  construction  of  a  courthouse,  pay- 
able out  of  a  special  courthouse  fund,  need  not 
cease  work  and  sue  for  damages  where,  after 
partly  performing  the  contract  and  making  ex- 
penditures and  incurred  liabilities  thereon,  he 
receives  notice  from  the  county  that  the  con- 
tract is  null  and  void  for  specified  reasons  and 
therefore  canceled;  a  judgment  for  the  breach 
not  being  payable  out  of  the  special  fund,  and 
the  county*  not  having  other  funds  and  having 
reached  its  limit  of  indebtedness. 

6.  Counties  <8=»I27— Valid  contract  for  oonrt- 
house  not  terminated  by  notice  from  cooler 
court  that  It  Is  Invalid  and  canceled. 

A  valid  contract  with  a  county  for  con- 
struction of  a  courthouse  is  not  terminated  by 
a  notice  from  the  county,  not  recognizing  that 
the  contract  ever  had  validity,  but  declaring,  it 
null  and  void  for  specified  reasons,  and  there- 
fore canceled. 

7.  Counties  «=3l26  —  Contraot  for  courthouse 
construed  as  made  with  reference  to  speolal 
courthouse  fund. 

A  contract  with  a  county  for  construction 
of  a  courthouse,  containing  no  provision  as  to 
the  source  ot  payment,  is  to  be  construed  as 
made  with  reference  to  a  special  courthouse 
fund,  from  which  only  payment  could  be  made. 

8.  Counties  «X3|95— Fnnds  from  levy  for  sew 
courthouse  construction  available  for  subse- 
quent contract 

Where,  for  several  years,  when  a  county 
had  an  uncompleted  courthouse,  the  published 
budgets,  under  Budget  Law,  provided  simply 
for  a  levy  for  "new  courthouse  construction," 
and  levy  was  so  made,  the  money  so  collected 
and  allowed  to  accumulate  was  available  for  an- 
other courthouse  thereafter  contracted  (or  by 
the  county. 

9.  Counties  4s»l95— Levy  for  new  courthouse 
construed  with  published  budget  for  court- 
house on  a  certain  lot. 

A  levy,  though  made  simply  for  "new  court- 
house construction,"  is  to  be  construed  with  the 
corresponding  published  budget  providing  for 
a  levy  for  completion  of  courthouse  on  a  cer- 
tain block,  so  that  the  taxes  raised  thereby  are 
not  available  for  payment  of  a  courthouse  on 
another  block,  contract  for  which  had  thereto- 
fore been  made. 

10.  Counties  €=>  1 2 1— Contract  for  courthouse 
held  legally  entered  Into. 

Contract  for  a  courthouse  Jteld  legally  en- 
tered into,  all  the  proceedings  therefor  having 
been  at  a  regular  or  adjourned  meeting  of  the 
county  court,  held  in  the  county  courtroom,  in 
which  all  the  members  participated,  the  con- 
tract being  awarded  and  signed  by  a  majority 
of  the  members. 


4s»Por  othCT  esam  see  same  tople  ana  KBT-NTIUBBB  In  all  Ksr-MumlMred  Dlsesta  and  ladesss 
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11.  Countlea  «=> 1 6 1— Special  oourthouse  ooe- 
•tructlon  funil  not  to  be  used  for  proteotlon 
and  preservation  of  another  oourthouse. 

No  part  of  a  special  courthouse  fund,  with 
reference  to  which  as  the  source  of  payment  a 
contract  was  made  with  the  county  for  con- 
struction of  a  courthouse,  should  be  used  for 
protection  and  preservation  of  another  uncom- 
pleted courthouse,  but  payment  for  such  care 
should  be  from  a  subsequent  levy  for  the  use 
of  that  building. 

12.  Counties  <8=>iei— Fees  of  county's  attor- 
neys defending  suit  for  pqrment  for  oourt- 
house not  payable  from  courthouse  fond. 

Fees  of  attorneys  for  the  county  in  a  suit 
against  it  for  payment  for  construction  of  a 
conrtbonse  should  not  be  paid  from  the  special 
courthouae  construction  fund. 

13.  Coontlos  «s>l60— Costs  of  plaintiff  In  suit 
for  payment  by  county  for  courthouse  paya- 
ble out  of  county's  general  fund. 

Costa  and  disbursements  awarded  plaintift 
seeking  to  enforce  payment  by  a  county  out  of 
a  special  courthouse  fund  for  construction  of 
a  courthouse  are  a  claim  against  the  county 
payable  out  of  its  general  fund. 

In  Banc. 

Appeal  from  Circuit  Court,  Klamath  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Suit  by  the  J.  M.  Dongan  Companyt  a  co- 
partnership, and  anotlier  against  Klamath 
County  and  others.  E^om  an  adverse  decree, 
plaintiffs  appeal.     Reversed  and  remanded. 

The  plaintiff  is  a  contracting  Arm  which 
we  will  hereafter  name  as  "Dougan."  The 
defendant  Klamath  county  la  a  legal  subdi- 
vision of  the  state  of  which  R.  H.  Bunnell  is 
now  county  judge,  and  Burrell  Short  and 
Asa  Fordyce  are  commlssionera,  the  three 
constituting  the  county  court  De  Lap  Is  the 
county  clerk,  and  Van  Riper  its  treasurer. 
The  defendant  Marlon  Hanks  was  formerly 
(.■ounty  judge,  and  the  defendant  McCornack 
a  commissioner.  The  defendant  John  Koontz 
la  the  sole  plaintiff  In  a  suit  to  enjoin  the 
county  from  the  erection  of  a  courthouse  on 
blod:  35.  Charles  Loomia  is  the  sole  plaintiff 
in  a  suit  to  enjoin  the  county  from  using  the 
spedal  courthouse  fimd  In  the  completion  of 
the  building  on  block  10,  and  B.  E.  McClaran 
is  the  superintending  architect  who  was  em- 
ployed by  the  county. 

In  1887,  Qulncy  A.  Brooks  et  al.  conveyed 
to  the  defendant  county  wliat  Is  known  as 
block  36,  with  a  stipulation  In  the  deed  as  to 
an  undivided  one-half  interest  that — 

"Said  county  shall  in  five  years  from  this  date 
erect  upon  said  premises  a  suitable  courthouse, 
and  thereafter  keep  and  maintain  said  court- 
house on  said  premises." 

A  courthouse  was  constructed  thereon,  and 
ever  since  has  been  used  for  such  purposes. 

In  1909  the  county  court  decided  that  a 
new  courthouse  should  be  built,  and  for  that 


purpose  made  special  levies  for  the  years 
1909,  1910,  and  1911.  In  the  making  Of  audi 
levies  nothing  was  said  as  to  where  it  should 
be  constructed.  On  Jime  30,  1911,  the  Klam- 
ath County  Developmoit  Company  executed 
a  deed  to  the  defendant  county  for  block  10 
in  Hot  Springs  addition  to  Klamath  Falls, 
conditioned  that  within  five  years  from  date 
the  county  would  construct,  and  thereafter 
maintain,  a  courthouse  upon  that  block.  The 
conveyance  contained  the  following  recital: 

"The  failure  on  the  part  of  the  party  of  the 
second  part  (the  county)  to  comply  with  the 
foregoing  conditions  shall  render  this  convey- 
ance null  and  void,  and  said  property  shall  re- 
vert to  the  party  of  the  first  part  (Klamath 
Development  Company)." 

The  county  then  commenced  the  construc- 
tion of  a  courthouse  on  block  10,  under  plans 
and  specifications  prepared  by  Architect 
McDougall,  under  the  direction  of  a  foreman 
and  without  a  general  contractor,  and  no 
contract  was  ever  let  for  the  construction  of 
that  building. 

County  levies  were  made  for  the  years  1913 
and  1914,  in  each  of  whldi  it  was  spedflcally 
Itrovlded  that  the  levy  was  made  for  the  pur- 
pose of  constructing  the  courtliouse  on  block 
10  in  Hot  Springs  addition.  All  of  the  money 
derived  therefrom  was  expended  In  the  con- 
struction of  a  biiilding  on  that  block,  but  that 
courthouse  was  never  finished,  and  a  large 
amount  of  mobey  was  required  for  its  com- 
pletion, estimated  at  from  |120,000  to  $200.- 
000.  Un  December  3,  1916,  the  county  court 
of  Klamath  county  made  another  levy  of  a 
special  tax  amounting  to  $60,000  for  "new 
courthouse  constructicm"  and  "to  be  used  in 
the  construction  of  a  new  courthouse."  lu 
1916  a  like  levy  of  $60,000  was  made,  in  1917 
a  similar  levy  for  $60,000,  the  last  three  of 
which  followed  the  budget  In  December, 
1918,  another  levy  for  $20,000  was  made  "for 
the  construction  of  a  new  courthouse,"  which 
did  not  follow  the  budget,  as  will  hereafter 
appear.  Notwithstanding  such  levies,  no 
work  has  been  done  in  the  construction  of 
that  courthouse  since  the  year  1914.  In  No- 
vember, 1917,  the  county  court  as  it  was  then 
constituted  employed  three  reputable  archi- 
tects— E.  E.  McOlaran  and  R.  E.  Cushman, 
of  PorUand,  and  A.  F.  Heide,  of  San  Fran- 
dso— to  make  an  examination  of  the  unfinish- 
ed courthouse  on  block  10  and  estimate  the 
cost  of  its  completion.  McClaran  reported 
that  according  to  the  original  McDougall 
plans,  it  would  cost  $210,000,  and  that  hy 
making  certain  changes  the  building  could 
be  completed  for  $120,000.  Hide's  estimate 
under  the  original  plans  was  $138,096.38,  or 
$126,165.63  If  changes  in  the  plans  were  made. 
Cushman  estimated  the  cost  at  $183^40. 
Both  McClaran  and  Cushman  stated  that  it 
would  require  an  additional  $30,000  for  Im- 
provement of  the  grounds.    Each  made  writ- 
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ten  reports  as  to  the  physical  condition  of  the 
nnflnl&hed  structure.  On  January  25,  1018, 
after  consideration  of  the  reports  and  esti- 
mates, the  county  employed  the  defendant  B. 
B.  Hcdaran  and  Honghtallng  &  Dougan  to 
"make,  execute,  and  design  plans  and  spedti- 
catlons  for  a  courthouse^  work  done  for 
Klamath  county,  Oregon,  to  be  located  In 
Klamath  Falls,  Oregon,"  and  to  supervise  the 
constmctlon  of  the  building.  They  then  pre- 
pared plans  for  the  completion  of  the  court- 
house on  block  10,  in  which,  for  the  purpose 
of  redndng  the  cost,  the  original  plans  of 
McUougall  were  modified  as  directed  by  the 
county  court.  Such  alterations  were  ap- 
proved by  all  members  of  the  county  court 
Plans  were  also  submitted  for  an  entirely 
new  building  on  block  85,  patterned  after  the 
courthouse  recently  built  in  Josephine  county. 
On  February  21, 1918,  the  county  court  con- 
vened for  the  purpose  of  hearing  the  reports 
of  the  architects,  and  it  was  then  decided  that 
It  would  be  "for  the  best  Interest  of  the  people 
and  taxpayers  of  the  county  to  call  for  bids 
for  the  completion  of  the  present  new  court- 
house and  for  the  constmctlon  of  an  eatlrdy 
new  building  according  to  the  plans  at  this 
time  submitted."  The  county  court  ordered 
that  the  derk  prepare  and  publish  a  notice 
to  contractors  to  submit  bids  for  the  comple- 
tion of  the  structure  on  block  10,  and  for  a 
new  building  on  block  35,  In  order  that  the 
court  may  be  informed  as  to  the  best  course 
to  pursue,  "taking  Into  consideration  the  best 
interest  of  the  county."  Bids  were  to  be  sub- 
mitted not  later  than  Mardi  20, 1918,  and  the 
construction  was  to  be  In  accord  with  the 
plana  then  on  file  with  the  clerk.  Notice  was 
duly  published  in  the  "Evening  Herald"  of 
Klamath  Falls  and  the  "Dally  Record-Ab- 
stract" of  Portland.  As  a  result  of  agitation 
and  discussion  growing  out  of  such  proceed- 
ings, on  March  8, 1918,  a  meeting  of  the  coun- 
ty court  was  held,  of  which  the  Journal  entry 
recites: 

"If  it  is  to  the  general  interests  to  complete 
the  building  in  the  Hot  Springs  addition  we 
shall  do  that,  but  if  we  find  it  much  more  eco- 
nomical to  build  entirely  new  we  shall  proceed 
alons  that  line. 

""We  have  been  making  a  thorough  investiga- 
tion of  this  whole  matter.  We  have  employed 
architects  of  wide  reputation  for'  both  charac- 
ter and  ability,  and  shall  consider  both  their 
reports  as  subscribed  and  sworn  to  and  the  bids 
that  may  come  before  us.  We  have  advertised 
for  tliese  bids  in  both  the  official  county  paper 
and  *  Portland  paper  esi^edally  designed  to 
reach   contractors  and  builders. 

"We  want  to  emphasize  the  point  that  after 
we  had  the  reports  of  the  architects  before  us 
the  court  went  over  the  whole  matter  of  com- 
pletins  Ae  buQding  in  the  Hot  Springs  addi- 
tion, and  we  agreed  nnanimousl;  on  the  details 
of  completion  in  case  that  proved  advisable, 
and  '^nre  all  signed  a  statement  approving  the 
plans  and  specifications  upon  which  we  have 
called  for  bids  upon  this  work.  We  want  to  as- 
sure yon  that  we  have  the  best  interests  of  the 
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county  at  heart,  and  shall  proceed  without  fear 
or  favor,  as  the  best  interests  of  the  county 
shall  require. 

*****  We  must  know  what  we  are  doing 
before  we  propeed  with  an  undertaking  of  such 
magnitude." 

• 

On  March  20, 1918,  another  meeting  of  the 
court  was  held,  at  which  five  different  bids 
on  each  courthouse  were  received  and  opened, 
the  highest  of  which,  for  the  completion  of 
the  buUdlng  on  block  10,  was  f  191,000,  aud 
the  lowest  the  bid  of  Dougan  for  $181,546. 
The  highest  bid  for  the  construction  of  the 
building  on  block  86  was  $138,000,  and  the 
lowest  Dougan's,  for  (131,775.  At  this  meet- 
ing Commissioner  Short  moved  that  none  of 
the  bids  be  accepted,  but  the  motion  was  lost, 
and  the  defendants  Marlon  Hanks,  county 
Judge,  and  F.  H.  McComack,  commissioner, 
then  entered  into  a  written  ontract  with 
Dougan  for  the  construction  of  the  building 
on  block  3S  for  the  amoopt  of  his  bid.  By 
the  terms  of  the  contract,  Dougan  agreed  to 
construct  the  courthouse  in  accord  with  the 
plans  and  spedflcations,  and  "to  the  satlsfkc- 
tlon  of  and  under  the  direction  of  a  superin- 
tendent" Payments  thereon  were  to  be  made 
"on  certificate  of  superintendent  as  the  work 
progresses,  ninety  per  cent  of  the  estimated 
yalue  of  the  same  and  material  furnished  and 
labor  performed,  and  fifty  per  cent,  of  the 
remaining  amoimt  within  ten  days  after  the 
faithful  completion  and  acceptance  of  all  of 
the  work."    The  contract  recites: 

"It  is  further  agreed  that,  in  case  any  differ- 
ence of  opinion  shall  arise  between  said  parties 
in  relation  tp  the  contract,  the  work  to  be  per- 
formed under  it  or  in  relation  to  the  plans, 
drawings,  or  spedflcations  hereunto  attached, 
the  dedsion  of  the  architect  shall  be  final  and 
binding  on  all  parties  hereimder." 

It  was  also  agreed  that  an  umpire  might 
be  diosen  by  consent  of  the  parties  and  that 
his  decision  should  be  final.  In  consideration 
thereof,  the  defendant  county  agreed  to  pay 
Dougan  $131,775  "on  certificate  of  superin- 
tendent as  the  work  progresses."  As  a  part 
of  the  contract,  Dougan  furnished  a  bond  in 
the  sum  of  $65,887.60  with  the  JEtna  Casualty 
&  Surety  Company  as  surety,  which  was  ap- 
proved Mardi  26, 1918.  He  then  entered  upon 
the  construction  of  the  building. 

Before  submitting  his  bids  Dougan  had  ob- 
tained prices  for  material  to  be  used  in  con- . 
strnction,  and,  based  thereon,  had  entered 
Into  tentative  contracts  conditioned  that, 
should  he  be  awarded  the  contract  upon  its 
signing  he  would  wire  his  acceptances  of  such 
material  contracts.  The  evidence  shows  that 
when  his  contract  with  the  county  was  signed 
he  promptly  wired  such  acceptances,  and  that 
the  other  parties  promptly  entered  upon  the 
performance  of  their  respective  contracts,  by 
which  he  became  jwrsonally  liable  in  an 
amount  ranging  from  $60,000  to  $90,000. 

On  April  20,  1918,  Dougan  received  from 
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B.  B.  McCIaran,  the  superintendent  and  arcihi- 
tect  In  charge  of  construction,  three  certlfl- 
cates:  One  for  $164200,  dated  April  17tb; 
one  for  $18,186,  dated  April  18th;  and  the 
other  for  $10,152,  of  the  latter  .date.  These 
certificates  were  approved  by  a  majority  of 
*  the  county  court,  and  on  April  20th  warrants 
therefor  were  drawn  upon,  and  paid  out  of, 
the  special  courthouse  fundL 

As  the  result  of  a  recall,  on  April  22, 1918, 
Bunnell  succeeded  defendant  Marion  Hanks 
as  county  Judge.  On  April  27th  the  following 
entry  was  made  in  the  record  in  re  Dongan 
contract: 

"The  court  at  tbia  time  aerred  verbal  notice 
on  J.  M.  Dougan  and  his  attorney,  C.  F.  Stone, 
to  cease  work  on  such  contract,  and  that  the 
comity  would  not  be  responsible  tor  the  pur- 
chase of  any  more  materiaL" 

It  further  appears  that  on  May  2, 1918,  the 
following  proceedings  were  bad: 

"Besolution. 

"In  the  matter  of  the  annnfanent  of  the  al- 
leged contract  of  March  20  between  Klamath 
county  eoDit  and  J.  M.  Dougan  &  Co. 

"This  matter  coming  on  at  this  time  to  be 
heard  upon  the  motion  of  Burrell  Short,  county 
commissioner,  for  the  consideration  of  the  revo- 
cation or  affirmation  of  the  alleged  contract 
heretofore  attempted  to  be  entered  into  by 
and  between  the  county  court  of  Klamath  coun- 
ty, Oregon,  and  J.  M.  Dougan  &  Co.,  regularly 
to  be  beard;  and 

"It  appearing  from  the  records  and  files  of 
Klamath  county  in  the  office  of  the  county  clerk 
and  the  records  of  the  county  treasurer,  and 
it  also  appearing  that  injunction  proceedings 
were  pending  in  the  circuit  court  by  a  taxpayer 
of  Klamath  county  against  Marion  Hanks  as 
county  judge,  and  Burrell  Short  and  Frank  Mc- 
Cornack  as  county  commissioners,  and  that  due 
and  legal  service  of  said  proceedings  were  made 
upon  said  county  court  enjoining  the  expendi- 
ture of  the  funds  of  Klamath  county  for  the 
conqtrnction  of  any  courthouse  building  on  said 
block  36  at  the  time  of  the  signing  and  filing 
of  the  so-called  contract  between  the  county 
court  and  J.  M.  Dongan  &  Co.  for  the  erection 
of  said  building; 

"And  it  further  appearing  to  the  satisfaction 
of  this  court  that  said  contract  was  entered 
into  at  a  meeting  of  the  county  Judge  and  coun- 
ty commissioners  contrary  to  sections  940  and 
925  of  Lord's  Oregon  Laws; 

"And  it  satisfactorily  appearing  to  the  court 
that  there  were  no  available  fnnds  for  the  con- 
.struction  of  said  proposed  building,  and  that 
said  proceedings  of  the  county  court  were  whol- 
ly null  and  void: 

"Therefore  it  is  hereby  ordered  that  said  con- 
tract be,  and  the  same  is  hereby,  canceled,  and 
the  sheriff  of  fHamatb  coonty  is  hereby  directed 
to  serve  a  certified  copy  of  the  foregoing  order 
upon  J.  M.  Dougan  &  Co. 

"Dated  at  Klamath  Falls,  Oregon,  this  2d 
day  of  May,  1918. 

"[Signed] 

"R.  H.  Bunnell,  Connty  Judge. 
"Burrell  Short,  County  Commiasioner.'' 


On  that  date  Mr.  Stone,  as  attorney  for 
Dongan,  duly  accepted  service  of  the  order, 
and  four  days  later  a  certified  copy  was 
served  on  Dougan  by  the  SheriH  of  Klamath 
county,  by  delivery  to  P.  J.  Crowley,  superin- 
tendent of  ccHistruction. 

At  another  meeting  held  on  May  14th,  after 
reciting  that  the  money  paid  to  Dougan  was 
for  an  illegal  claim  against  the  county,  and 
that  it  was  wrongfully  and  unlawfully  ob- 
tained, not  having  been  authorized  or  allowed 
at  any  regular  session,  the  county  court  di- 
rected the  district  attorney  forthwith  to  com- 
mence an  action  against  Dougan  and  othera 
"for  the  recovery  of  said  money  so  wrong- 
fully abstracted  from  the  treasury  of  Klam- 
ath coupty."  A  copy  of  tjhis  order  was  also 
served.  Pursuant  to  such  instructions,  and 
based  thereon,  the  action  was  promptly  com- 
menced to  recover  the  $41,548  which  had  been 
paid  on  the  contract.  Dougan  ignored  the 
notice  and  action,  and  continued  the  con- 
atruction  of  the  building. 

On  February  27,  1919,  the  superintending 
architect  issued  Us  flnal  certificate  to  the 
effect  that  Dougan  had  completed  the  court- 
house according  to  the  terms  and  conditions 
of  the  contract,  and  that  the  amount  then  due 
thereon,  including  certain  extras,  was  $92,- 
674.95.  The  defendant  county  refused  to  pay, 
and  Dougan  brought  this  suit  to  recover  that 
amount,  in  which  ail  of  the  facta  are  alleged, 
and  copies  of  all  of  the  material  records  and 
proceedings  of  the  county.  Including  the  con- 
tract, are  attached  to  and  made  a  part  of  the 
complaint  The  prayer  is  for  a  decree  against 
the  defendant  county  and  its  officers,  restrain- 
ing them  from  Issuing  any  county  warrant  on 
the  special  courthouse  fund,  except  in  pay- 
ment of  the  architect's  said  certificates ;  from 
the  a]H>ropriatlon  of  any  portion  of  the  mon^ 
for  any  purpose  other  than  such  paymoit; 
also  for  an  adjudication  that  {daintlfTa  coa- 
tract  is  valid  and  binding  between  the  par- 
ties; that  the  county  be  required  to  accept 
the  courthouse,  and  pay  the  full  amount  of 
the  claim  evidenced  by  the  certificates  of  the 
architect  out  of  the  special  courthouse  fund ; 
and  for  such  other  and  further  relief  as  may 
be  Just  and  equitable. 

The  defendants  filed  a  Joint  answer.  In 
which  they  admit  that  on  or  about  January 
25,  1918,  the  coimty  undertook  to  enter  into 
a  written  contract  with  the  architects  as  al- 
leged in  the  complaint,  and  that  certain  bids 
were  submitted  for  the  completion  of  the 
courthouse  on  block  10,  and  for  the  constrac- 
tion  of  a  new  courthouse  on  block  35.  It  la 
also  admitted  that  the  county  Judge  and  one 
of  the  connty  commisBloners  signed  a  written 
contract  with  Dougan  in  form  substantlaUy 
as  alleged  in  the  complaint  The  deftodants 
allege  that  these  oBlcers  had  no  authority  to 
enter  into  any  contract  for  the  construction 
of  a  courthouse  on  block  85;  that  "at  the  time 
they  pretended  to  meet  and  consider  said 
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mutter  tbey  were  not  assembled  in  any  reg- 
ular session  of  the  county  court  called  by 
law,  nor  in  special  nor  adjourned  session 
thereof,  aa  provided  by  tbe  laws  of  this 
state" ;  and  tbat  "said  matter  was  never  con- 
sidered by  tbe  said  county  court  of  said 
county  in  lawful  session  assembled,  nor  bad 
any  fund  ever  been  created  or  levies  made  tor 
any  such  purpose."    It  Is  admitted  that — 

"Thereafter  plaintiff  went  upon  said  block 
thirty-five  (35),  and  commenced  the  construction 
of  a  building  thereon,  and  that  in  doing  so 
expended  certain  sums  of  money,  but  these  de- 
fendants have  no  knowledge  or  information  as 
to  the  extent  of  such  expenditure;" 

and  that  the  plaintiff  has  received  the  suui 
of  $41,548  paid  on  the  certlflcates  of  the 
superintending  architect  out  of  the  "court 
house  fund."  The  defendants  then  allege  that 
such  certificates  were  false  as  to  tbe  amount 
earned  for  the  labor  and  material  furnished, 
and  tbat  at  such  time  the  gross  amount  of 
ninintifT's  claim  would  not  exceed  |2,000.  It 
la  admitted  that— 

"Klamath  county,  at  the  times  mentioned  in 
tbe  said  complaint,  was  indebted  in  excess  of 
the  sum  of  $150,000,  and  that  no  portion  of  said 
indebtedness  was  created  for  the  purpose  of 
suppressing  insurrection  or  repelling  invasion, 
and  at  said  times  said  county  was  and  is  now 
indebted  in  excess  of  all  revenues  payable  to 
or  collectible  by  the  county,  and  that  for  said 
indebtedness  there  are  outstanding  and  unpaid 
county  warrants  to  the  amount  of  said  indebt- 
edness;" 

and  that — 

"Certain  labor  was  performed  and  materisi 
was  furnished  by  plaintiffs  towards  construct- 
ing a  building  on  block  thirty-five  (85),  Ella- 
math  Falls,  Oregon,  and  that  said  B.  E.  Mc- 
CSaraa  signed  certain  instruments  designated 
certificates  purporting  to  be  for  work  done  and 
material  furnished  on  said  building,  and  that 
tbe  amount  of  money  called  for  by  said  instru- 
menta  la  substantially  as  alleged  in  said  para- 
grapb." 

The  answer  further  admits  "that  the  coun- 
ty court  of  said  county  declined  and  refused 
to  pay  any  money  to  Dougan  after  said  sum 
at  $41,548  was  wrongfully  and  unlawfully 
abstracted  from  the  treasury  of  said  county 
and  turned  over  to  him,"  and  that  the  supers 
intending  architect  issued  his  final  certifi- 
cate of  completion  from  which  it  apx)eared 
tbat  tbere  was  the  sum  of  $92,674.95  due  on 
the  contract,  but  It  Is  denied  tbat  there  was 
any  money  due  Dougan,  or  tbat  there  was 
ever  any  fund  created  or  levy  made  for  any 
payment  to  him.    It  is  also  admitted  that — 

"Plaintiffs  have  offered  to  turn  over  to  Elam- 


plaintiffs  is  null  and  void  and  Uiat  the  county 
is  not  bound  by  it." 

The  answer  admits  that  an  action  was 
commenced  by  the  county  court  against 
Dougan  et  al.  to  recover  the  $41,548  alleged 
to  have  been  abstracted  wrongfully  and  un- 
lawfully .  from  the  treasury  of  the  county, 
and  avers  that  it  is  sought  to  recover  the 
money  upon  the  claim  that  the  pretended 
contract  with  Dougan  "is  illegal  and  void, 
and  that  the  special  courthouse  fund  was 
not  available  for  the  purpose  of  satisfying 
any  pretended  claim  or  demand  of  plaintiff 
against  said  county  of  Klamath."  A  general 
denial  Is  made  of  all  other  material  allega- 
tions of  the  complaint. 

As  a  first  further  and  separate  defense, 
it  Is  alleged,  in  substance,  that  as  a  result 
of  the  1909  levy  for  "a  special  courthouse 
fund"  there  was  deposited  In  the  treasury 
of  Klamath  county  $13,128.63;  for  the  year 
1910,  $28,048.79;  for  1911,  $21,461JS4;  for 
1913,  $53,137.97:  for  1914,  $57,982.65;  for 
1915,  $60,497.63;  for  1916,  $80,000.00;  and 
for  1917,  $60,000.00 ;  that  all  of  such  levies 
were  made  during  all  of  said  years  for  the 
building  and  completion  of  a  courthouse  on 
block  10 ;  that  on  March  20,  1918,  there  was 
In  such  fund  the  sum  of  $124,149.04  and  no 
more ;  that  the  whole  amount  thereof  is  now 
required  and  necessary  for  the  completion 
of  the  courthouse  on  block  10;  that  all  of 
such  taxes  were  sjMclally  levied,  assessed, 
and  collected  for  the  purpose  of  constructing 
and  completing  the  courthouse  on  block  10; 
and  "that  no  special  fund  was  ever  created 
by  any  county  court  of  Klamath  county, 
during  all  tbe  years  herein  mentioned,  for 
the  erection  of  a  new  courthouse  on  block 
35  of  tbe  city  of  Klamath  Falls,  and  no 
money  was  ever  levied,  assessed,  or  collected 
for  such  purpose."  The  defendants  further 
allege: 

"That  there  were  no  funds,  actual  or  poten- 
tial, in  the  hands  of  the  treasurer  of  Klamath 
county  for  the  employment  of  E.  E.  McClaran, 
or  any  other  person  or  persons,  either  as  ar- 
chitect or  superintendent,  or  as  agent  in  any 
other  capacity,  for  the  construction  of  any 
courthouse  building,  or  any  building  on  block 
S6  of  the  city  of  Klamath  Falls;" 

and  that,  as  soon  as  the  taxpayers  of  the 
county  knew  that  the  county  court  was  con- 
sidering the  section  of  another  courthouse, 
about  1,1(X)  of  them  filed  a  vigorous  protest 
against  any  such  proceeding. 

It  is  then  alleged,  in  substance,  that  In 
1914  the  defendant  Hanks  became  a  candi- 
date for  the  oflSce  of  county  Judge,  and  was 
elected  upon  his  pledge  that  be  would  com- 


atb  county  the  structure  which  they  unlawfully    „.„»„  tv .»_«„,.♦»,«„„    „_  ».t„„i,  in 

started  to  build  on  block  thirty-five  (35),  and   P'^t^  the  courthouse  on  block  10  aa  soon  ui 

possible;  that  the  county  was  under  a  bind- 
ing contract  with  the  owner  of  the  land 
to  complete  that  courthouse ;  that  the  struc- 
ture is  valueless  for  any  otter  purpose,  and 


that  said  county  refused  to  receive  said  struC' 
tnre,  and  that  these  defendants  have  at  all 
t^inr-s  claimed,  and  still -.claim,  that  said  pre- 
tended agreement  between  said  county  and  the 


Digitized  by 


Google 


660 


198  PACIFIC  BBPOBTBB 


(Or. 


If  not  completed  it  will  be  a  total  loss  to 
Klamatb  county;  tbat  at  the  times  when 
estimates  were  made  and  levies  proposed 
taxpayers  of  the  county  were  Informed  and 
beUered  tbat  such  levies  and  assessments 
were  made  for  the  purpose  of  completing 
that  courthouse;  tbat  they  never  did  have 
any  notice  of  any  other  or  dlfterent  inten- 
tion at  the  times  when  such  levies  were 
made;  that  on  March  20,  1918,  there  was 
filed  in  the  circuit  court  of  Klamath  county 
a  suit  by  the  present  defendant,  John  Koontz, 
to  enjoin  and  restrain  the  county  court  from 
entering  into  any  contract  which  would  di- 
vert the  courthouse  fund  from  use  on  block 
10  to  any  other  location  or  for  any  other 
purpose;  that  a  copy  of  the  complaint  was 
then  served  upon  the  members  of  the  county 
court  prior  to  tlie  opening  or  consideration 
of  any  of  the  sealed  bids;  that  the  plaln- 
tlft  had  knowledge  of  the  suit,  and  tbat  the 
contract  with  the  plaintlfT  was  entered  into 
after  it  was  ffled,  and  over  the  protest  of 
the  1,100  voters.  It  Is  further  averred  that 
there  were  no  available  funds,  actual  or' 
potential,  for  the  construction  of  a  court- 
house on  blpck  85;  that  after  the  execution 
of  Dougan's  contract,  upon  the  charge  that 
Hanks  had  violated  his  pre-election  pledge, 
a  recall  was  Instituted  against  the  latter, 
resulting  in  his  removal  from  office  and  the 
election  of  the  defendant  Bunnell  on  April 
22d  to  succeed  him  as  county  Judge;  and 
that  prior  to  the  Section,  in  violation  of 
law  and  in  fraud  of  the  county,  the  sum  of 
$41JS48  was  paid  to  Dougan  on  his  alleged 
contract. 

As  a  second  further  and  separate  answer 
and  defense,  and  by  way  of  estoppel,  defend- 
ants allege,  in  substance,  that  Dougan  ou£^t 
not  to  be  admitted  to  say  that  the  alleged 
agreement  is  a  valid,  subsisting  contract,  for 
the  reason  that  he  was  charged  with,  and 
had  notice  of,  the  Journal  entries  and  the 
proceedings  of  the  county  court;  that  it 
was  a  matter  of  public  record  that  the  spe- 
cial courthouse  fund  was  levied  and  collected 
for  the  express  purpose  of  constructing  a 
courthouse  on  block  10,  and  tbat  there  never 
was  any  special  fund  to  construct  a  court- 
house on  block  86;  that  the  contract  of  the 
plaintiff  was  illegal  and  void  ab  initio,  and 
was  never  executed  or  authorized  by  the 
county  court;  that  be  is  estopped  to  dalm 
or  assert  that  be  had  a  valid  or  binding 
contract  with  the  county  court,  or  that  the 
courthouse  was  constructed  under  any  con- 
tract with  the  county  court;  that  he  was 
charged  with  notice  that  there  were  not 
sufficient,  or  any,  funds  for  the  construction 
of  a  courthouse  on  block  86;  that  he  ought 
not  to  be  admitted  to  say  that  the  sum  of 
$41,648  was  paid  upon  the  certificates  of 
McClaran  as  agent  of  the  county,  for  the 
reason  tliat  there  was  no  contract  by  which 


McClaran  was  to  act  as  sudi  agent,  or  tbat 
after  receipt  of  notice  to  cease  work  he  con- 
tinued with  the  construction,  for  the  reason 
that  he  knew  tbat  the  county  court  could 
not  issue  any  orders  or  warrants  in  liia 
favor  after  the  county  had  declared  the  al- 
leged contract  to  be  null  and  void,  and  well 
knew  that  no  claim  had  ever  been  made  for 
any  damages  due  for  the  alleged  breach  of 
the  contract,  and  that  he  ought  not  to  be  per- 
mitted to  recover  or  to  enhance  tlie  damages 
against  Klamatb  county  on  account  of  any 
labor  performed  or  material  furnished.  De- 
fendants pray  for  a  decree  that  the  order 
of  the  court  in  this  suit  restraining  the  prose- 
cution of  the  action  at  law  of  the  defendant 
county  to  recover  money  paid  on  the  contract 
should  be  dissolved,  and  that  it  should  be 
permitted  to  prosecute  its  action;  that  the 
complaint  herein  should  be  dismissed,  and 
that,  should  the  court  refuse  to  dissolve  the 
injunction,  the  county  should  have  Judgment 
against  the  plaintiff  for  $41,648,  "and  for 
such  other  and  further  relief  as  to  the  court 
may  seem  meet  and  proper  In  the  premises." 
A  reply  was  filed  denying  all  of  the  new 
matter  of  the  further  and  separate  answers, 
and  affirmatively  alleging  that  the  county 
never  had  acquired  title  to  block  10;  that 
at  the  time  of  the  execution  of  the  contract 
the  defendant  county  represented  that  there 
was  $133,241.97  in  the  special  courthouse 
fund  available  for  the  construction  of  the 
building  on  block  35;  that  Dougan  believed 
said  representation  and  relied  thereon ;  tbat 
otherwise  he  would  not  have  executed  the 
contract  or  ccmstructed  the  building;  and, 
generally,  that  the  defendant  county  ought 
not  to  be  admitted  to  claim  or  assert  that 
the  contract  was  void,  or  tliat  Dougan's 
claim  should  not  be  allowed  and  paid  out  of 
the  special  courthouse  fund;  and,  in  sub- 
stance, that  his  contract  is  valid  and  binding 
upon  the  county,  and  that  the  latter  is,  and 
should  be,  estopped  to  claim  or  assert  either 
of  the  defenses  pleaded  in  its  further  and 
separate  answers.  Pending  the  instant  suit, 
the  county  was  enjoined  from  prosecating 
its  action  or  paying  any  money  out  of  the 
special  courthouse  fund.  After  the  taking 
of  testimony,  the  circuit  court  made  certain 
findings  of  fact  and  conclusions  of  law,  nptm 
which  it  granted  a  decree  dissolving  the 
restraining  orders  issued  against  the  county, 
and  dismissed  the  suit.    Plaintiff  appeals. 

Harrison  Allen,  of  Portland,  and  A.  E. 
Reames,  of  Medford  (C  F.  Stone,  of  Klamath 
Falls,  and  Jno.  R.  Latourette,  of  Portland,  on 
the  brief),  for  appellants. 

F.  H.  Mills,  of  Klamath  Falls,  Jay  Bower- 
man,  of  Portland,  and  E.  L.  ETIllott,  of  Klam- 
ath Falls,  for  respondents. 

JOHNS,  J.  (after  stating  the  facta  as 
above).    As  we  construe  the  pleadlngSt  the 
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(Its 
ccnnplaiiit  Is  founded  upon  the  theory  that 
Dongan  had  a  valid  and  binding  contract 
with  the  defendant  county  for  the  construc- 
tion of  a  courthouse  on  block  35  at  an  agreed 
price;  that,  having  completed  hla  contract, 
he  is  entitled  to  a  decree  of  spedflc  per- 
formance against  the  county  and  for  the 
recovery  of  the  balance  due  on  the  contract 
price,  and  that  it  should  be  paid  out  of  the 
special  courthouse  fund.  It  is  the  theory 
of  the  defendants  that  the  c<mtract  was  null 
and  void  ab  Initio;  that  it  v?as  never  au- 
thorized or  legally  executed,  and  that  there 
never  was  any  special  fund  to  construct  a 
courthouse  on  block  35 ;  that  Dougan  knew, 
or  should  have  known,  that  it  was  not  a 
valid  contract,  and  that  there  was  no  spe- 
cial fund  to  construct  a  courthouse  on  block 
35;  that  the  $41,548  was  wrongfully  and 
unlawfully  paid  to  Dougan,  and  that  the 
county  is  entitled  to  a  decree  for  Its  repay- 
ment; that,  after  the  receipt  of  notice  to 
the  effect  that  the  contract  was  null  and 
void  and  canceled,  it  was  the  duty  of  Dougan 
to  cease  construction  and  present  any  claim 
which  he  might  then  have  against  the  county 
as  damages;  and  that  he  had  a  complete 
and  adequate  remedy  at  law. 

This  suit  has  been  bitterly  contested,  and 
the  record  Is  voluminous.  Although  there 
Is  no  pleading  alleging  specific  acts  of  fraud, 
defendants  contend  that  the  facts  show  such 
legal  or  constructive  fraud  as  to  vitiate  the 
contract  It  appears  that  J.  M.  Dougan,  who 
was  the  real  plaintiff,  was  76  years  of  age; 
that  he  liad  been  in  the  contracting  business 
for  54  years,  the  last  40  of  which  were  in 
Oregon  and  Washington;  that  he  had  con- 
structed the  United  States  National  Bank, 
the  Benson  Hotel,  the  Telephone  Building 
adjoining,  in  the  dty  of  Portland,  and  a 
subtelephone  building  in  Oakland,  Cal.,  at 
a  cost  of  $550,000;  four  other  courthouses 
in  the  state  of  Oregon,  including  the  United 
States  courthouse  and  postofflce  at  Medford ; 
and  that  he  built  a  postofflce  at  Los  Angeles 
At  a  cost  of  a  million  and  a  half  dollars. 
The  record  shows  that  in  response  to  the 
advertisement  Dougan  submitted  his  bid  on 
each  courthouse,  and  in  both  instances  was 
the  lowest  bidder.  On  block  35  his  bid  was 
$131,775,  and  he  testified  that  the  building 
actually  cost  $137,000,  and  that  there  would 
have  been  a  substantial  profit  to  him  if  be 
liad  been  awarded  the  contract  for  the  com- 
pletion of  the  courthouse  on  block  10.  There 
is  no  proof  tending  to  show  that  Dougan 
liad  any  personal  interest  in  building  a  conrt- 
house  on  block  85  or  as  to  where  it  should 
he  constructed.  It  Is  clearly  brought  out 
in  the  record  that  he  lost  on  his  contract, 
and  that  if  his  bid  on  block  10  had  been 
accepted  he  would  have  made  money.  The 
evidence  is  conclusive  that  there  was  no 
/raud,  actual  or  constructive,  on  the  part 
«f  Dougan. 
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Section  937,  Oregon  Laws,  among  other 
things  enacts: 

"The  county  court  has  the  authority  and  pow- 
ers pertaining  to  coanty  commissioners  to 
transact  county  business;   that  is — 

"1.  To  provide  for  the  erection  and  repair- 
ing of  courthouses,  jails,  and  other  necessary 
public  buildings  for  the  use  of  the  county;   •   •   * 

"7.  To  estimate  and  determine  the  amount  of 
revenue  to  be  raised  for  county  purposes,  and 
to  levy  the  rate  necessary  therefor,  together 
with  the  rate  required  by  law  for  any  other 
purpose,  and  cause  the  same  to  be  placed  in 
the  hands  of  the  proper  officer  for  collec-. 
Hon;    •    •    • 

"9.  To  have  the  general  care  and  manage- 
ment of  the  count}'  property,  funds,  and  busi- 
ness, where  the  law  does  not  otherwise  ex- 
pressly provide." 

As  stated,  nothing  was  said  in  the  special 
levies  of  1909, 1010,  and  1911  as  to  where  the 
courthouse  should  be  constructed.  It  was 
specifically  provided  in  the  levies  for  the 
years  1913  and  1914  that  they  were  made  for 
the  purpose  of  constructing  a  courthouse  mi 
block  10,  and  all  the  moneys  derived  from 
the  levies  for  the  years  1909  to  1914,  inclu- 
sive, were  used  for  that  purpose.  Thereafter 
no  levy  was  ever  made  for  the  express  pui^ 
pose  of  constructing  a  courthouse  ra  block 
10.  All  subsequent  levies  were  made  for 
"new  courthouse  construction,"  and  "to  be 
used  in  the  construction  of  a  new  court- 
house," without  specifying  where  It  should 
be  built  The  moneys  derived  from  the  levies 
after  the  year  1914  accumulated  from  year 
to  year,  were  all  placed  and  kept  in  a  sepa- 
rate and  distinct  account  known  and  des- 
ignated as  the  "special  courthouse  fund." 

In  this  situation  the  then  county  court  in 
November,  1917,  acting  as  a  unit,  and  after 
due  consideration,  employed  three  repntaUe 
architects,  two  in  Portland  and  one  In  San 
Francisco,  to  make  an  examination  and  re- 
port as  to  the  actual  condition  of  the  un- 
finished courthouse  on  block  10  and  the  cost 
of  its  completion.  Such  vwltten  reports  were 
made  and  filed,  showing  that  to  finish  the 
building  under  the  original  McDongall  plans 
would  cost  from  $138,000  to  $210,000,  and 
that  by  changing  liie  specifications  It  would 
cost  from  $120,000  to  $193,000,  depending 
upon  the  tiianges;  and  two  of  them  found 
tliat  it  would  require  $30,000  additional  for 
the  Improvement  of  the  grounds.  As  a  re- 
sult on  January  25,  1918,  the  county  em- 
ployed architects  to  draw  plans  and  specifica- 
tions for  a  courthouse  for  Klamath  county 
and  supervise  its  construction.  Plans  were 
prepared  for  the  ccnnpletion  of  the  court- 
house on  block  10  in  accord  with  the  original 
McDougall  plans,  as  modified  by  the  coun^ 
court  and  also  for  an  entirely  new  building, 
on  block  35. 

It  appears  from  the  record  of  February 
21,  1918,  that  "after  discussion  of  said  plans 
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witb  tbe  architects  it  was  considered  for 
tbe  best  interests  of  the  people  and  taxpayers 
of  the  county  to  call  for  bids  for  the  com- 
pletion of  tbe  present  new  courthouse  and 
for  the  construction  of  an  entirely  new  build- 
ing according  to  the  plans  at  this  time  sub- 
mitted." It  was  then  ordered  that  notice  to 
contractors  be  published  for  bids  for  the 
completion  of  the  old  and  the  construction 
of  a  new  building,  "so  that  the  court  may 
be  informed  as  to  the  best  course  to  pursue, 
taking  Into  consideration  the  best  interests 
of  the  county."  Pursuant  to  such  published 
notice  five  different  bids  on  each  courthouse 
were  received,  and  on  March  20,  1918,  they 
were  opened.  The  lowest  bid  for  tlie  com- 
pletion of  the  courthouse  on  block  10,  under 
the  McDougall  plans,  as  modified  by  the 
county  court,  was  $181,646,  the  lowest  tor  the 
construction  of  the  courthouse  on  block  35 
was  $131,775,  and  on  each  Dougan  was  the 
lowest  bidder.  Commissioner  Short  moved 
tliat  all  bids  be  rejected.  This  motion  was 
lost  The  Journal  of  that  date  shows  that, 
"after  reading  and  comparing  bids,  tbe  court 
dedded  to  accept  the  bid  of  3,  M.  Dougan 
Co.  for  the  alternate  building  of  a  new 
coarthouse  on  the  site  of  the  old  courthouse 
on  block  36,  original  town,  for  the  sum  of 
$131,776.00,  and  a  contract  was  entered  into 
and  signed  by  J.  M.  Dougan,  first  party, 
and  Marion  Hanks,  county  Judge,  and  F. 
H.  McComack,  county  commissioner,  for  the 
connty."  Considerable  feeling  and  discussion 
arose  from  the  action  of  the  county  court  in 
calling  for  bids  on  both  conrthouvies,  which 
resulted  in  the  county  court  making  the  rec- 
ord in  Its  Jonmal  of  March  8,  1918,  supra. 

[1,2]  Under  section  037,  Oregon  Laws, 
snbjeot  only  to  the  constitutional  limitation 
as  to  indebtedness,  and  In  the  absence  of 
tend,  the  county  court  has  authority  to 
enter  into  a  contract  to  build  a  courthouse. 
In  doing  so  the  county  Judge  and  commis- 
sioners  act  for,  and  are  the  fiscal  agents  of, 
the  connty,  and  do  not  ezerdse  a  Judicial 
power.  In  the  transaction  of  such  business 
their  acts  can  only  be  reviewed,  set  aside, 
or  impeached  upon  the  ground  Ihat  they  are 
illegal  or  tainted  with  fraud,  either  actual 
or  constructive. 

In  Avery  v.  Job,  26  Or.  612-624,  86  Pac. 
283,  296,  ttiis  court  states  the  rule : 

"No  principle  of  equity  Juriapnidence  is,  per- 
haps, better  established  than  that  when  the  offi- 
cers of  a  municipal  corporation  are  clothed  with 
a  discretionary  power,  and  are  acting  within  the 
scope  of  such  power,  a  court  of  equity  will  not 
sit  in  review  of  thehr  proceedings,  or  interfere 
by  injunction,  at  the  suit  of  a  private  citizen, 
unless  fraud  is  shown,  or  the  power  or  cUscre- 
tion  is  being  manifestly  abused  to  the  oppres- 
sion of  the  citizen.  The  fact  that  the  court 
would  Iiave  exercised  the  discretion  in  a  differ- 
ent manner  will  not  warrant  it  in  interfer- 
ing.   ••    • 


"Now,  in  this  case  the  matter  of  erecting  or 
purchasing  waterworks  is,  by  tbe  charter  of 
Corvaliis,  committed  to  the  Judgment  and  dis- 
cretion of  the  council,  and  whether  they  act 
wisely  or  unwisely  in  so  doing  it  is  not  tbe 
province  of  a  court  of  equity  to  interfere,  so 
long  as  they  exercise  snch  judgment  or  discre- 
tion in  good  faith." 

In  Shebley  t.  Quatman,  66  Or.  page  44£^ 
134  Pac.  71,  it  is  said : 

"Courts  will  not  presume  fraud,  and  will  not 
find  fraud,  except  upon  clear  and  satisfactory 
testimony." 

[3]  There  is  no  evidence  that  Dougan  was 
guilty  of,  or  a  party  to  any  fraud.  Under 
the  facts  shown  it  was  a  difference  of  opin- 
ion only  as  between  the  contending  factions 
as  to  wliere  tbe  courthouse  should  be  locat- 
ed and  as  to  what  was  for  tbe  best  Interiests 
of  the  county.  It  liad  a  valid  title  to  block  ' 
35,  where  the  old  courthouse  stood.  It  did 
not  have  a  valid  title  to  block  10  and  could 
not  acquire  the  title  without  completing  that 
courthouse.  In  this  situation  the  county 
court  sought  the  aid  and  advice  of  three 
leading  architects  as  to  the  condition  of  the 
old  building  and  the  amount  which  would  I>e 
required  to  complete  it,  and  received  and 
considered  their  written  reports.  Based  np- 
on  those  reports,  it  then  employed  an  archi- 
tect to  draw  plans  and  spedflcations  for  the 
completion  of  the  old  courthouse  on  block  35 
in  accord  with  the  modified  McDougall  plans 
as  the  same  were  approved  by  the  court,  also 
plans  for  the  construction  of  a  new  court- 
house on  block  35.  It  next  called  for,  and 
received,  bids  on  both  buiidingB.  In  all  of 
such  proceedings  the  connty  court  acted  as  a 
unit  until  such  time  as  a  majority  accepted 
Dougan's  bid  for  the  construction  of  the 
courthouse  on  block  86,  and  entered  into 
the  written  contract,  which  Is  the  subject- 
matter  of  this  suit  All  of  such  proceedingB 
were  a  matter  of  public  record  and  up  to 
that  point  the  board  was  acting  in  harmony. 
Although  people  may  differ  as  to  what  the 
county  court  should  have  done,  as  to  what 
was  then  for  the  best  interest  of  the  county, 
and  as  to  which  bid  should  have  t)een  ac- 
cepted, the  letting  of  the  contract  was  the 
exercise  of  a  discretionary  fiscal  power  vest- 
ed in  the  county  court  under  section  937,  Ore- 
gon Laws,  and  the  evidence  does  not  sus- 
tain the  claim  of  the  defendants  that  tbe  old 
county  court  was  fraudulent  or  dishonest  in 
the  exercise  of  that  discretion.  Under  such 
a  state  of  facts,  there  could  be  honest  differ- 
ences of  opinion  as  to  what  should  be  done, 
where  the  courthouse  should  be  built,  and  as 
to  what  was  for  the  best  interests  of  the 
county. 

[4,  S]  About  the  first  official  act  of  the 
new  county  court  was  to  make  the  journal 
entry  of  April  27tli,  supra,  to  the  effect  that 
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Dougan  should  "cetse  work  on  sach  con- 
tract," and  that  the  county  would  not  be 
responsible  for  the  purchase  of  any  more 
material.  In  effect,  this  was  an  Implied  ad- 
mission by  the  new  county  court  that  Dougan 
had  a  valid  contract;  that  tiie  county  was 
liable  for  the  labor  which  had  then  been  per- 
formed and  for  the  material  furnished ;  and 
that  It  then  wanted  to  terminate  the  contract 
and  stop  any  further  liability.  Outside  of 
the  fact  that  this  journal  entry  was  made, 
there  Is  no  evidence  that  It  was  ever  served 
upon  Dougan,  or  that  he  ever  had  any  per- 
sonal knowledge  of  it  For  such  reasons  It 
would  not  have  any  legal  effect.  It  is  very 
apparent  that  this  notice  was  not  served,  for 
the  reason  that  the  county  court  later  took 
another  and  different  position.  This  action 
was  followed  by  the  journal  entry  of  May  2d, 
supra,  in  which,  for  the  reasons  therein  stat- 
ed, the  county  court  then  declared  the  Dou- 
gan contract  null  and  void  and  canceled. 
Mr.  Stone  accepted  service  of  that  order  as 
attorney  for  Dougan,  and  a  certified  copy  of 
It  was  served  upon  the  superintendent  of 
the  plaintiff.  Later  the  order  was  made  di- 
recting the  district  attorney  to  bring  action 
against  Dougan  to  recover  the  $41,548  pre- 
viously paid,  upon  the  theory  that  the  con- 
tract was  null  and  void,  and  that  the  pay- 
ment had  never  been  legally  authorized.  In 
their  further  and  sextarate  answer  defendants 
allege,  in  substance,  that  Dougan  should  be 
estopped  to  claim  or  assert,  after  the  receipt 
of  such  notice,  "that  they  proceeded .  with 
said  alleged  courthouse,  and  should  be  enti- 
tled to  recover  for  material  ordered  there- 
for" after  the  county  court  had  declared  the 
'  contract  null  and  void,  and  that  he  had  never 
made  claim -','for  any  dtLmages  due  for  al- 
leged breach  of  said  contract,  and  ought  not 
to  be  permitted  to  recover  from  Klamath 
county,  or  to  enhance  the  damages  against 
Klamath  county,  or  to  make  any  dalm  for 
any  labor  or  material  furnished  or  work 
done."  The  vital  question  in  this  case  is 
whether,  after  the  receipt  of  such  notice, 
Dougan  could  go  on  and  complete  the  con- 
tract, and  then  recover  the  full  amount  of 
his  claim  against  the  county.  Clark  v.  Har- 
aiglia.  1  Denlo  (N.  Y.)  page  S17.  43  Am. 
Dec.  670,  lays  down  the  rule: 

"The  measure  of  damages  against  a  party  who 
has  employed  another  to  do  certain  mechanical 
work  at  a  price  agreed  upon,  and  who  has  coun- 
termanded his  directiona  and  forbidden  the  fur- 
ther execution  of  the  work,  after  it  had  been 
commenced,  is  not  the  whole  amount  agreed  to 
be  paid,  but  a  Just  recompense  for  such  injury 
as  the  party  employed  has  sustained  on  ac- 
count of  the  breach  of  the  agreement.  The 
party  so  employed  has  no  right  to  proceed  with 
the  work  after  such  countermand." 

This  is  the  leading  case  on  that  question, 
and  the  legal  principles  are  followed  and 
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sustained  in  Cyc.  toL  9,  p.  638;  B.  O.  L.  ToL 
6,  p.  1031;  and  0.  J.  vol.  13,  p.  685,  with 
numerous  authorities  dted.  Appellants  rec- 
ognize the  force  of  that  rule,  but  contend 
that  it  does  not  apply  to  the  Instant  case. 
Distinguished  counsd  have  not  cited,  and 
after  diligent  search  we  have  not  found,  any 
authority,  pro  or  con,  as  applied  to  the  facts 
here.  They  are  peculiar.  The  county  Is  the 
real  defendant,  and  it  was  in  debt  beyond  its 
coustttutlonal  limitation.  It  had  no  legal 
right  to  enter  Into  a  contract  for  the  con- 
struction of  a  courthouse  to  be  paid  oat  of 
its  general  fund,  and  legally  could  contract 
only  for  the  building  of  a  courthouse  to  be 
paid  out  of  its  special  fund.  Taxes  had  been 
assessed,  levied,  and  collected  from  year  to 
year  for  the  express  purpose  of  building  a 
courthouse  To  that  end  the  Dougan  con- 
tract was  signed,  and  in  good  faith  he  en- 
tered upon  Its  performance.  After  he  had 
partially  performed,  and  contracted  debts 
and  liabilities  for  which  he  was  personally 
liable  ranging  from  $60,000  to  $90,000,  he 
was  then  notified  that  his  contract  was  nuU 
and  void  and  canceled.  The  county  did  not 
pay,  or  offer  to  pay,  him  for  what  he  had 
done,  or  to  release  him  from  any  of  bis  lia- 
bilities Incurred  under  his  contracts  for 
materiaL  This  was  followed  by  an  action 
to  recover  from  him  the  money  which  be  had 
received.  The  only  fund  which  the  county 
had  or  which  was  available  to  Dougan  was 
the  special  courthouse  fund,  which  had  been 
assessed,  levied,  and  collected  for  the  sole 
purpose  of  constructing  a  courthouse.  Un- 
der such  a  state  of  facts,  if  Dougan  had 
acquiesced  in  the  notice  of  the  county  to 
terminate,  liis  remedy  would  have  been  an 
action  at  law  in  damages  for  a  "Just  rec- 
ompense for  such  injury  as  the  party  em- 
ployed has  sustained  on  account  of  the 
breach  of  the  agreement,"  for  which  he 
would  have  obtained  a  judgment  against  the 
county.  In  such  an  action  the  UabiUty  of 
the  county  would  not  be  founded  upon  a  con- 
tract for  the  construction  of  a  courthouse^ 
payable  out  of  its  special  fund,  but  would 
be  based  upon  damages  arising  from,  and 
growing  out  of,  a  breach  of  the  contract  by 
the  county,  payable  only  out  of  its  general 
fund.  For  such  reasons  the  Judgment  would 
be  a  nullity.  This  Is  a  suit  in  equity,  to  reach 
a  spedflc  fund  which  had  been  collected  and 
existed  for  a  specific  purpose.  The  contract 
was  made  with  reference  to  that  fund. 
Without  doing,  or  offering  to  do,  equity,  can 
the  county  breach  the  contract  and  relegate 
Dougan  to  an  action  at  law  In  whidi  iSa 
Judgment    would  be  a  nullity. 

As  stated,  from  year  to  year  taxes  have 
been  levied  and  collected  for  the  spedflc 
purpose  of  building  a  courthouse,  and  were 
set  aside  and  carried  in  a  separate  fund  for 
that  purpose,  and  the  law  says  that  sudi 
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fund  most  be  nsed  and  applied  to  the  specific 
purpose.  The  mle  Is  well  stated  In  Oyc.  vol. 
XI,  p.  510,  which  reads : 

"Where  special  county  funds  are  authorized, 
and  are  in  fact  raised,  for  a  particular  purpose, 
they  most  be  applied  thereto,  and  cannot  be 
diverted  to  any  other  purpose  or  transferred 
to  any  other  fund,  unless  a  surplus  remains 
after  satisfying  the  indebtedness  or  demands  for 
which  the  fund  was  originally  created;  and, 
where  special  funds  are  authorized  and  raised 
for  a  particular  purpose,  their  application  to 
the  original  purpose  may  be  compelled  by  a 
taxpayer." 

This  mle  Is  approved  In  O.  J.  vol.  XV,  p. 
584,  and  In  the  discussion  of  which  it  further 
says: 

"Also  where  by  statute  a  certain  claim  is  pay- 
able out  of  a  particular  fund,  the  county  is  not 
liable  to  pay  it  out  of  any  other  fund;  and, 
where  money  has  been  improperly  paid  out  of  a 
special  fund,  it  cannot  be  recovered  as  general 
county  funds."  Citinc  Loe  v.  State,  82  Ohio 
St  73,  91  N.  E.  982. 

In  State  v.  Mlkkelson,  24  N.  D.  176,  139  N. 
W.  525,  it  Is  said  that  a  fund  derived  from 
drainage  assessments  is  a  "trust  fund  to  be 
applied  to  the  purposes"  of  drainage  only, 
"and  the  county  is  the  trustee  thereof, 
•  •  •  without  legal  authority  to  divert" 
it  "to  other  uses." 

In  Adams  v.  Helms,  90  Miss.  211,  48  South. 
290,  the  syllabus  says : 

"The  board  of  supervisors  being  required 
(Code  1906,  {  307)  to  maintain  a  courthouse, 
and  authorized  (Code  1906,  S  319)  to  hisure 
the  same  against  loss  by  fire,  the  proceeds  of 
fire  insurance  policies  on  a  burned  court- 
house, when  collected  by  the  county  treasurer, 
do  not  become  a  part  of  the  general  funds  of 
the  county,  but  constitute  a  trust  fund  to  be 
used  only  to  construct  a  courthouse,  and  the 
character  of  the  funds  cannot  be  changed  before 
the  county  is  provided  with  one." 

In  that  case  the  courthouse  was  Insured 

and  destroyed  by  fire,  and  the  creditors  of 

'  the  county  sought  to  reach  the  money  which 

was  paid  on  the  policy  of  insurance.    The 

court  says: 

"It  is  a  trust  fund,  to  be  used  only  for  the 
purpose  of  replacing  the  property  destroyed,  so 
long  as  the  county  stands  in  need  of  the  tiling 
so  destroyed.  It  required  no  order  of  the  board 
to  give  this  effect  to  the  fund.  Indeed,  no  or- 
der of  the  board  can  change  the  character  of 
the  fund  until  the  county  has  had  tke  things 
replaced." 

[8]  The  Journal  entry  of  the  new  county 
court.  May  2,  1918,  a  copy  of  which  was 
served  on  Dougan  and  Is  in  the  statement, 
supra,  recites  that  his  contract  is  null  and 
void  and  is  canceled,  and  specifically  sets 
forth  and  defines  the  reasons  why  it  is  null 
and  void.  Having  adopted  that  resolution 
and  specifically  defined  its  reasons,  can  the 


county  again  change  its  position,  and  now 
recognize  the  Dougan  contract  as  valid,  and 
claim  that  it  was  terminated  by  the  service 
of  a  notice  which  declares  that  It  is  null 
and  void  and  defines  the  reasons  why.  His 
contract  could  not  be  terminated  without 
notice,  and  the  only  one  which  was  ever 
served  was  a  copy  of  the  resolution  of  May 
2d  to  the  effect  that  the  contract  was  void 
ab  initio  and  that  Dougan  had  never  had  a 
contract  A  notice  to  terminate  implies  the 
fact  that  a  contract  was  once  in  existence, 
and  that  one  of  the  makers  wants  to  stop 
any  further  liability.  If  the  contract  was 
null  and  void  and  never  existed,  there  was  no 
contract  to  terminate. .  The  changed  position, 
and  the  intention  of  the  new  county  court  In 
serving  the  notice  of  May  2d,  is  very  ap- 
parent. Bunnell  was  elected  because  he  op- 
posed the  construction  of  the  new  courthouse 
on  block  36,  and  was  in  favor  of  the  comple- 
tion of  the  one  on  block  10,  and  it  was  the 
Intent  of  his  court  to  use  the  special  court- 
house fund  for  that  purpose.  This  would 
have  left  Dougan  without  any  remedy.  The 
county  had  a  valid  title  to  block  35,  and 
from  day  to  day,  as  labor  was  performed, 
material  furnished,  and  the  building  con- 
structed It  all  became  and  was  the  exclu- 
sive property  of  the  county.  Dougan  nerec 
did  have  any  title  or  interest  in  the  building 
itself.  The  only  claim  which  he  had  or  covdi 
enforce  was  against  the  county  for  Its  con- 
struction. The  theory  of  the  defense  is  that 
his  contract  was  null  and  void ;  that  it  was 
never  legally  executed;  that  he  never  did 
have  a  claim  against  the  county;  and  that 
he  should  refund  the  money  which  he  had  re- 
ceived. The  notice  which  was  served  upon 
Dougan  did  not  In  any  way  recognize  but 
specifically  denied,  the  existence  of  any  con- 
tract By  It  the  county  advised  him  that 
his  contract  was  nuU  and  void,  and  this  was 
promptly  followed  by  an  action  to  recover 
the  money  paid.  Under  such  a  state  of  tacts. 
In  equity  and  good  conscience  could  the  coun- 
ty terminate  the  contract  without  first  plac- 
ing, or  offering  to  place,  Dougan  in  statu 
quo.  Without  offering  to  do  Justice,  can  the 
county,  by  its  own  conduct,  deprive  Dougaa 
of  an  equitable  remedy  and  consign  him  to 
a  worthless  action  at  law. 

[7]  There  Is  no  specific  provision  in  the 
written  contract  that  Dougan  shall  be  paid 
out  of  any  particular  fund.  The  county  had 
previously  assessed,  levied,  and  collected 
taxes  for  the  construction  of  a  new  court- 
house, and  the  contract  was  for  that  purpose, 
and  it  was  to  be  upon  land  to  which  the 
county  then  had  a  valid  title.  It  had  no  legal' 
right  to  enter  into  a  contract  for  the  con- 
struction of  a  courthouse  to  be  paid  out  of  its 
general  fund.  Such  an  agreement  would  luive 
been  null  and  void  and  unenforceable.  We 
cannot  assume  that  Dougan  ever  Intended  to 
enter  Into  a  contract  to  build  a  courthouse. 
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and  famish  a  good  and  safflcirat  bond  for 
Its  faithful  performance,  without  compensa- 
tion, or  that  the  county  then  contemplated 
that  It  would  get  a  new  courthouse  for  noth- 
ing. The  rule  of  construction  of  contracts  Is 
well  stated  In  B.  0.  Ij.  vol.  6, 1  244,  where  it 
Is  said: 

"Necessary  Implication  is,  beyond  doubt,  as 
much  a  part  of  an  instrument  as  if  that  which 
Is  80  implied  were  plainly  expressed.  If  It  can 
be  plainly  seen  from  all  the  proyisions  of  the 
InstrumeEt,  taken  together,  that  the  obliga- 
tion in  question  was  within  the  contemplation 
of  the  parties  when  making  their  contract,  or 
is  necessary  to  carry  their  intention  into  effect 
— in  other  words,  if  it  is  a  necessary  implica- 
tion from  the  provisions  of  the  instrument— the 
law  will  imply  the  obligation  and  enforce  it. 
The  policy  of  the  law  is  to  supply  in  contracts 
what  Is  presumed  to  have  been  Inadvertently 
omitted  by  the  parties,  the  parties  being  sup- 
posed to  have  made  those  stipulations  which 
as  honest,  fair,  and  just  men  they  ought  to  have 
'made.  Therefore,  whatever  may  fairly  be  im- 
plied from  the  terms  or  nature  of  an  instru- 
ment is,  in  judgment  of  law,  contained  in  it. 
One  who  undertakes  to  accomplish  a  certain  re- 
sult agrees  by  implication  to  supply  all  the 
means  necessary  thereto.  He  is  bound  by  im- 
plication to  do  everything  necessary  to  enable 
him  to  perform  his  contract  In  fact.  It  may  be 
said  that  contracts  Impose  on  parties,  not  mere- 
ly obligations  expressed  in  them,  but  everything 
which  by  law,  equi^,  and  custom  is  considered 
inddental  to  the  particular  contract,  or  neces- 
sary to  carry  it  into  effect.  Whatever  the  law 
necessarily  implies  in  a  contract  is  as  much  a 
part  thereof  as  if  expressly  stated  therein." 

It  must  follow  that.  In  equity  and  good 
conscience,  the  contract  was  made  with  ref- 
erence to  the  special  courthouse  fund,  and 
that  both  parties  then  contemplated  and  un- 
derstood that  the  price  should  and  would  be 
paid  out  of  that  fund.  This  is  further  evi- 
denced by  the  fact  that  with  approval  of  a 
majority  of  the  county  court,  warrants  were 
drawn  upon,  and  $41,580  was  actually  paid  to 
Dougan  out  of,  that  fund.  The  fond  was 
raised  to  build  a  courthouse.  The  contract 
was  let  for  that  purpose,  and  It  could  be 
I»ald  for  out  of  that  fund  only. 

[t,  9]  Respondents  vigorously  contend  that 
the  special  courthouse  fund  was  all  levied 
and  collected  for  the  spedflc  purpose  of  con- 
structing a  courthouse  on  block  10,  and  that 
no  part  of  It  should  be  used  In  building  a 
courthouse  <»  block  35;  and  it  is  true  that 
the  levies  for  the  years  1013  and  1914  were 
made  for  the  express  purpose  of  the  building 
on  block  10.  Chapter  234,  p.  458,  G.  L.  O. 
for  1913,  known  as  the  Budget  Law  Is  enti- 
tled: 

"An  act  to  require  estimates  of  amounts  to 
be  raised  by  taxation  by  any  county  to  be  made 
and  published  in  advance  of  levy,  and  to  pro- 
vide for  public  meetings  and  discussions  by  the 
taxpayers  of  proposed  levies;  to  prevent  levy 
of  taxes  in  certain  cases  greater  than  the  esti- 
mates, or  greater  expenditures  of  public  mon- 


eys than  such  estimates  and  10  per  cent,  there- 
of, and  for  other  purposes." 

Section  1  makes  it  unlawful  for  any  tax— 

"to  be  levied,  proposed  or  adopted,  •  •  • 
unless  an  estimate  shall  have  first  been  made 
of  the  amount  of  money  proposed  to  be  rais- 
ed by  taxation  for  the  ensuing  year  and  such 
estimate  published,  and  opportunity  for  a  full 
and  complete  discussion  thereof  allowed  in  the 
manner  hereinafter  provided  for." 

The  estimates  shall  be  fully  itemized  show- 
ing under  separate  heads  the  amount  re- 
quired for  each  department  of  county  govern- 
ment, the  maintenance  of  county  institutions 
or  buildings,  and  the  salaries  of  officers, 

"the  construction,  operation,  and  mainte- 
nance of  each  public  utility,  and  *  *  *  a 
complete  disclosure  of  the  contemplated  expen- 
ditures •  •  •  proposed  to  be  raised  by.  tax- 
ation, showing  the  amount  of  each." 

Section  2  enacts  that  such  estimates  with 
a  notice  of  the  time  and  place  at  which  they 
will  be  considered,  shall  be  published  at  least 
twice  prior  to  the  proposed  meeting,  In  an 
official  county  newspaper.  Section  3  makes 
It  the  duty  of  the  county  court  to  then  and 
there  meet,  and  hear  what  any  taxpayer 
might  have  to  say  for  or  against  any  pro- 
posed levy.  Section  4  provides  that  after  the 
hearing  the  county  court  shall  determine  the 
amount  of  taxes  to  pe  levied,  and  shall  make 
a  separate  levy  for  each  purpose,  and  that  its 
decision  shall  be  entered  In  the  proper  rec- 
ords, and  that  no  greater  tax  shall  be  levied 
"by  the  authority  proposing  such  tax  for  the 
purpose  indicated  or  collected,"  and  that 
"thereafter  no  greater  expenditure  of  public 
moneys  shall  be  made  for  any  specific  purpose 
than  the  amount  so  estimated  and  10  per 
cent,  thereof."  Section  6  provides  that  no  tax 
shall  be  levied  by  the  county  court  except  by 
direct  vote  of  the  people,  at  a  meeting  duly 
and  regularly  called  as  now  provided  by  law, 
and  in  accordance  herewith,  for  the  purpose 
of  levying  taxes  in  excess  of  the  estimates 
published  as  aforesaid  and  10  per  cent 
thereof. 

The  purpose  of  this  Budget  Law  was  to  re- 
quire the  making  and  publishing  of  an  item- 
ized statement  and  amount  of  each  item  of 
the  proposed  levy  for  the  current  year  prior 
to  the  levying  of  any  tax,  and  to  give  the  tax- 
payers an  opportunity  to  be  heard  as  to  the 
necessity  for  levying  sUch  proposed  taxes  and 
the  amount  to  be  levied  for  each  of  such 
items.  The  published  budgets  for  the  years 
1915,  1916,  and  1917  did  not  caU  for  a  pro- 
posed tax  to  construct  a  courthouse  on  block 
10.  For  those  years  they  were  for  moneys 
for  "new  courthouse  construction,"  and  "to 
be  used  in  the  construction  of  a  new  court- 
house," and  those  levies  followed  and  con- 
formed to  the  budgets.  Nothing  was  said  in 
either  the  budget  or  levy  as  to  where  the 
moneys  should  be  "used  In  the  construction 
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of  a  new  conrtbonse.**  AlUiougb  a  small 
portion-  of  It  was  paid  ont  on  old  debts  wbicli 
had  been  previously  contracted,  yet  tbe  fact 
remains  that  after  1914  not  a  dollar  of  tbe 
fund  was  ever  expended  upon  any  new  work 
on  block  10.  Tbe  fund  was  permitted  to  ac- 
cumulate from  year  to  year,  and  remained 
Idle  until  the  architects  were  employed  to 
make  their  Investigation  and  report  All  the 
money  derived  from  previous  levies  was  paid 
out  on  block  10. 

In  this  situation,  on  March  20,  1918.  tbe 
county  made  tbe  Dougan  contract  to  con- 
si:ruct  a  new  courthouse  on  block  35.  Under 
tbe  facts  shown  to  exist  here  we  bold  that 
under  section  937,  Or^on  Laws,  the  county 
court  had  the  legal  right,  on  March  20,  1918, 
to  enter  into  a  contract  with  Dougan  for  the 
construction  of  a  new  courthouse  on  block 
35,  and  to  use  and  apply  the  money  then  in 
the  8t)eclal  courthouse  fund  In  payment  for 
tbe  building.  The  letting  of  tbe  Dougan  con- 
tract was  followed  by  tbe  recall  of  Hanks, 
and  the  election  of  Bunnell,  as  county  Judge. 
The  published  budget  of  December,  1918, 
calls  for  a  proposed  tax  of  ?20,000  for  "com- 
pletion courthouse,  block  10,  Hot  Springs  ad- 
dition to  Klamath  Falls."  It  is  that  pub- 
lished item  of  which  the  taxpayers  had  no- 
tice. Tbe  journal  entry  shows  that  the  cor- 
responding levy  was  made  for  "new  court- 
bouse  construction."  The  respondents  chal- 
lenge tbe  entry  and  a  majority  of  tbe  coun- 
ty court  claim  that  It  was  never  authorized. 
When  we  consider  that  Hanks  was  primarily 
recalled  because  he  let  the  Dougan  contract  to 
build  a  new  courthouse  on  block  35,  and  that 
Bunnell  was  elected  because  he  was  opposed 
to  the  construction  of  that  courthouse  and 
was  in  favor  of  the  completion  of  the  one  on 
block  10,  and  the  further  fact  that  the  pub- 
lished budget  f^r  December,  1918,  called  for  a 
levy  for  the  "completion  courthouse,  block  10, 
Hot  Springs  addition  to  Klamath  Falls,"  it  is 
very  apparent  that  It  was  never  the  purpose 
or  intent  of  tbe  new  county  court  to  make  a 
levy  for  the  construction  of  a  courthouse  on 
block  35.  Assuming  that  the  levy  which  was 
actually  made  was  for  "Hew  courthouse  con- 
stiniction,"  it  must  be  construed  with  refer- 
ence to  the  published  budget  which  provides 
for  the  "completion  courthouse,  block  10," 
and  when  so  construed  it  would  mean  that  it 
was  the  purpose  and  Intent  of  tbe  county 
court  to  then  make  a  Ivey  for  tbe  use  and 
benefft  of  block  10. 

Tbe  case  of  Llttie  v.  Caty  of  PorOand,  26 
Or.  235,  37  Pac.  911,  is  not  in  point  here. 
There  Is  a  vital  distinction  both  as  to  the 
facts  SLud  the  remedy  Invoked. 

Again,  this  levy  was  made  In  December, 
1918,  and  Dougan's  contract  was  signed  on 
March  20,  1918.  The  complaint  is  drafted 
upon  tbe  theory  that  be  kept  and  performed 
his  contract,  and  is  entitled  to  a  decree  of 
specific  performance  against  the  county,  and 
that  tbe  amount  of  his  decree  should  be  i>aid 


from  and  out  of  the  special  courthouse  fund. 
Assuming  that  a  contract  therefor  would  be 
valid  and  could  be  mforced,  there  Is  no  evi- 
dence that  tbe  county  court  ever  promised  or 
agreed  to  make  any  future  levies,  tbe  pro- 
ceeds of  which  were  to  be  applied  upon  the 
Dougan  contract  This  would  leave  nothing 
but  a  moral  obligation.  If  any,  on  the  part  of 
the  county,  for  which  Dougan  could  not  have 
a  decree  of  specific  performance.  Dougan's 
contract  was  made  with  reference,  and  relat- 
ed, to  the  special  courthouse  fund  as  it  existed 
or  was  in  process  of  collection  <n  March  20, 
1918,  and  within  itself  would  not  embrace  or 
include  any  moneys  derived  from  any  future 
levy.  As  applied  to  tbe  Dougan  contract,  no 
part  of  the  money  derived  from  the  levy  of 
December,  1918,  should  be  deemed  or  treated 
as  a  special  courthouse  fund,  but  all  other 
moneys  in  that  fund  should  be  applied  pro 
tanto  to  the  amount  due  and  owing  on  tbe 
Dougan  contract 

It  is  true,  as  respondents  oontoid,  that 
under  the  terms  of  the  deed.  If  the  county 
does  not  complete  and  maintain  a  courthouse 
on  block  10,  it  may,  and  perhaps  will,  lose 
the  money  which  It  has  expended  on  con- 
struction, amounting  to  about  $150,000;  but 
it  is  also  true  that  the  county  never  entered 
into  a  contract  in  or  by  which  any  one  under- 
took or  agreed  to  construct  or  complete  tlie 
courthouse  on  that  ground,  or  that  It  ever 
entered  into  any  contract  with  any  one  to 
build  a  courthouse  on  that  block.  All  tbe 
work  on  that  building  was  done  on  "force 
account"  by  the  county  itself,  and  there  was 
never  any  contract  let  for  its  construction  or 
completion.  In  other  words,  the  county  it- 
self expended  tbe  money  ont  of  the  special 
courthouse  fund  in  the  partial  construction 
of  that  building,  but  not  a  dollar  of  it  was 
ever  expended  upon  a  specific  contract  For 
such  reason  there  is  no  person  who  can  claim 
or  assert  that  be  has  an  Interest  in,  or  a 
debt  which  should  be  paid  out  of,  that  f nnd ; 
and  therein  lies  the  vital  distinction  between 
defendants'  theory  and  the  facts  shown  in 
the  instant  case. 

[10]  Respondents  also  contend  that  It  ap- 
pears from  the  Journals  of  the  county  court 
that  the  Dougan  contract  was  never  author- 
ized or  legally  executed,  and  cite  section  940, 
Oregon  Laws,  which  provides  that — 

"The  county  court  Is  held  at  such  times  u 
may  be  appointed  by  law  and  at  such  other  as 
the  court  in  term,  or  tbe  county  Judge  In  vact- 
tion,  may  appoint  in  like  manner  and  with  like 
effect  as  the  circuit  court  or  judge  thereof  i* 
authorized  by  Section  925." 

Also  State  v.  Rhodes,  48  Or.  133,  85  Pac. 
332,  where  it  is  held  that— 

"The  county  judge  and  county  commiBsionei* 
Of  any  county  in  this  state  do  not  constitnt* 
the  county  court  thereof  for  the  transaction  o{ 
county  business  unless  they  asaemble  at  tlie 
time  prescribed  by  law,  or  at  a  time  deragnat- 
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ed  by  a  general  older  of  mch  court  to  that  ef-  | 
feet  made  and  entered  in  the  journal  during  the 
term  time,  or  by  a  special  order  made  and  filed 
by   the   county  judge  in  vacation,   authorizing  | 
the  tranaaction  of  certain  business  therein  spec-  { 
ifled.    The  county  judge  of  Yamhill  county  and  I 
a  county  commissioner  thereof  not  having  as-  I 
•embled  at  a  time  thus  prescribed,  they  did  | 
not  compose  the  county  court  of  that  county 
for  the  transaction  of  coaoty  business." 

That  case  was  a  mandamus  proceeding  to 
compel  the  county  court  to  make  an  order  de- 
claring the  result  of  an  election,  and  did  not 
arise  out  of  the  transaction  of  county  busi- 
ness by  the  county  commissioners  as  the  fiscal 
agents  of  the  county. 

In  the  case  at  bar  it  conclustvely  appears 
from  Its  Journal  entries  that  the  county  court 
was  harmonious.  All  of  its  members  acted  as 
a  unit  in  preparing  the  budgets;  in  making 
the  levies  for  the  years  1915, 1910,  and  1917; 
in  the  employment  of  the  architects  to  ex- 
amine and  report  as  to  the  condition  of  the 
building  on  block  10;  In  the  employment  of 
an  architect  to  prepare  plans  and  specifica- 
tions for  the  completion  of  the  old  building 
and  the  construction  of  the  new;  In  the  re- 
ceiving and  consideration  of  such  reports  and 
the  approval  of  each  set  of  plans  and  sped- 
flcations;  In  the  publication  of  notices  that 
bids  would  be  received;  and  in  the  receipt 
and  consideration  of  such  bids.  All  of  such 
things  were  done  in  harmony  and  with  the 
fuU  approval  of  each  member  of  the  court 
The  record  also  shows  that  all  of  its  members 
were  present  and  acting  when  the  motion  of 
Commissioner  Short  to  reject  all  bids  was 
lost,  and  when  the  contract  was  awarded  to 
Dougan,  which  was  later  signed  by  a  ma- 
jority of  the  court  It  further  appears  that 
all  such  proceedings  were  held  in  the  county 
court  room ;  that  all  of'  such  business  was 
transacted  either  at  a  regular  or  an  adjourn- 
ed meeting  of  the  board ;  and  that  all  of  such 
proceedings,  except  the  actual  awarding  and 
signing  of  the  contract,  were  the  official  acts 
of  every  member  of  the  county  court 

[11]  After  Judge  Hamilton's  decree  was 
rendered,  and  on  application  to  this  court, 
the  former  restraining  order  was  renewed 
upon  the  giving  of  an  approved  bond,  and  is 
now  in  force  and  effect  Upon  a  proper  show- 
ing, and  as  one  of  the  conditions  of  that  or^ 
der,  the  county  was  authorized  to  expend 
not  to  exceed  $5,000  out  of  the  special  court- 
bouse  fund  in  the  protection  and  preserva- 
tion of  the  building  on  block  10.  We  are  not 
advised  as  to  the  amount  which  was  actually 
expended,  but  all  of  that  money  should  be 
paid  out  of  proceeds  from  the  levy  of  De- 
cember, 1918,  which  was  made  for  the  use  of 
that  building,  and  no  part  of  it  should  be  paid 
out  of  the  courthouse  fund  as  it  existed  at 
the  time  of  the  Dougan  contract 

[1 2]  On  January  25,  1918,  the  county  court 
entered  into  a  written  contract  with  the  firm 
of  McClaran,  Houghtaling  &  Dougan,  archl- 
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tects,  to  prepare  plans  and  specifications  for 
the  completion  of  the  county  courthouse  on. 
block  10,  and  the  construction  of  the  new 
courthouse  on  block  35,  and  to  superintend 
the  work  of  the  one  selected  at  an  agreed 
compensation  of  7V^  per  cent  of  the  contract 
price,  with  the  specific  provision  that  the  fee 
should  be  paid  out  of  the  courthouse  fund. 
It  appears  that  about  the  time  the  Dougan 
contract  was  let  warrants  were  drawn  to  the 
architects  and  paid  out  of  that  fund,  amount- 
ing to  16,788.76.  On  the  face  of  the  record, 
that  was  a  proper  payment  It  does  not  ap- 
pear that  any  further  payments  were  made 
to  the  architects,  but  the  firm,  as  such,  is 
not  a  party  defendant,  and  the  balance  due, 
If  any,  or  how  it  should  be  paid  Is  not  before 
the  court  and  could  only  come  here  upon  a 
stipulation  signed  by  all  parties  In  •Interest. 
It  also  appears  that  pending  the  suit  and  up- 
on orders  of  the  trial  court  attorneys  for  de- 
fendants have  been  paid,  on  account  ot  fees, 
certain  amounts  out  of  the  courthouse  fund. 
In  equity  no  part  of  such  fees  should  be  tak- 
en out  of,  or  charged  to,  the  fund  for  the 
courthouse  on  block  35.  Beyond  that  point 
the  question  of  how  such  payments  should 
have  been  made,  also  is  not  before  the  court 

[13]  After  a  careful  consideration  of  the 
numerous  questions  presented  in  the  able  and 
exhaustive  briefs  of  opposing  coimsel,  we 
hold  that  all  of  the  money  which  was  in  the 
special  courthouse  fund  on  March  20,  1918, 
or  in  process  of  collection,  could  he  used  and 
applied  In  the  construction  of  a  new  court- 
house on  block  35 ;  that  the  county  court  had 
the  power  and  authority  to,  and  that  It  did, 
legally  make  the  Dougan  contract;  that  he 
entered  upon  its  performance  and  completed 
the  building  in  accord  with  Its  terms;  that  It 
was  never  terminated  by  the  county;  that 
there  is  now  justly  due  and  owing  Dougan 
under  that  contract  $92,674.95;  that  the 
taxes  derived  from  the  levy  of  'December, 
1918,  are  not  a  part  of  the  special  courthouse 
fund  for  the  building  of  a  courthouse  on  block 
35,  and  that  no  portion  thereof  should  be  ap- 
plied upon  the  Dougan  contract;  that  all  the 
money  which  was  paid  by  the  county  under 
an  order  of  this  court  pendente  lite,  for  the 
preservation  of  the  building  on  block  10, 
should  be  paid  only  out  of  the  proceeds  of  the 
taxes  which  were  collected  under  the  levy 
of  December,  1918 ;  thut  no  part  of  such  at- 
torney's fees  shall  be  charged  to,  or  paid  out 
of,  the  fund  for  block  35;  that  Dougan 
should  have  a  decree  against  the  county  for 
the  full  amount  of  his  claim,  and  for  the 
costs  and  disbursements  of  this  suit,  which 
costs  and  disbursements  shall  be  a  claim 
against  the  county  and  payable  out  of  its 
general  fund ;  that  the  whole  amount  of  the 
special  courthouse  fund  for  block  35,  as  de- 
fined in  this  opinion,  shall  be  applied  upon 
the  payment  and  pro  tanto  satisfaction  of 
$92,674.95,    the   amount   of   Dougan's   claim. 

The  decree  of  the  lower  court  will  be  re- 
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versed,  with  costs  to  the  appellant,  and  one 
entered  here  In  accord  with  this  opinion. 
Pending  such  application  of  the  fund  the  ex- 
isting Injunction  will  remain  in  force  and 
effect 

BENSON,  J.,  not  sitting. 
BROWN,  J.,  had  not  qualified  and  took  no 
part  in  the  consideration  of  this  case. 


(98  Or.  156) 

UNITED  STATES  NAT.  BANK  OF  VALE  V. 
SHEHAN. 

(Supreme  Court  of  Oregon.     Not.  30,  1920.) 

1.  Mortgages  €=9497(1) — Decision  for  defend- 
ant in'  foreclosure  held  conclusive  against 
claim  of  money  had  and  received  by  defend- 
ant. 

Where  complaint  in  foreclosure  suit,  in  ad- 
dition to  setting  forth  the  power  of  attorney 
under  which  note  and  mortgage  were  executed, 
clearly  insufficient  therefor,  alleged,  to  show 
ratification  of  the  agent's  act  in  borrowing  the 
money  and  executing  the  note  and  mortgage, 
that  the  money  was  applied  to  defendant's  use 
and  benefit,  all  of  which  benefits  she  accepted 
and  retained,  and  the  court  found  the  equities 
to  be  with  defendant,  such  decision  was  res  ju- 
dicata of  plaintifTs  claim,  sought  to  be  en- 
forced in  a  subsequent  suit,  that  defendant  was 
liable  for  the  money  advanced  on  the  note  and 
mortgage  as  for  money  had  and  received. 

2.  Judgment  €=3527— Opinion  looked  to,  to  de- 
termine matters  concluded. 

Where  there  was  only  a  general  finding,  re- 
course may  be  had  to  the  court's  opinion  to 
show  what  was  actually  decided,  relative  to 
the  question  of  the  matters  as  to  which  the 
decree  is  res  Judicata. 

3.  Judgment  <S=>720 — Conclusive  on  matters  In 
Issue. 

A  fact  properly  in  issue,  and  necessary  to 
the  determination  of  the  case,  is  by  the  decree 
on  the  equities  concluded  from  re-examination 
in  a  subsequent  suit  or  action  between  the  par- 
ties. 

4.  Judgment  €=>720— Conclusive  Irrespective  of 
form  of  action. 

Relative  to  a  fact  in  issue,  and  necessary 
to  the  determination  of  the  case,  being  finally 
concluded  by  the  decision,  as  between  the  par- 
ties, it  is  immaterial  that  the  form  of  action 
differs,  as  that  the  first  is  a  suit  to  foreclose  a 
mortgage,  and  the  second  an  action  for  money 
had  and  received. 

In  Banc. 

Appeal  from  Circuit  Conrt,  Malheur  Coun- 
ty; Dalton  Biggs,  Judge. 

Action  by  the  United  States  National  Bank 
of  Vale  against  Catherine  L.  Shehan.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 


This  is  an  actlcm  for  money  bad  and  re- 
ceived. The  complaint  alleges,  substantially, 
that  on  September  6,  1910,  defendant  had  and 
received  from  one  Harry  R.  Garrett  $5,000, 
which  she  then  and  there  undertook  and 
agreed  to  pay  to  the  order  of  said  Garrett 
one  year  after  date,  with  6  per  cent  Interest; 
that  said  money  was  so  had  and  received 
through  defendant's  agent,  Charles  B.  Her- 
ron;  that  on  September  6,  1910,  Garrett  as- 
signed to  plaintiff  his  interest  in  said  money 
and  claim  therefor ;  that  plaintiff  is  now  the 
owner  thereof;  and  that  on  September  1, 
1911,  plaintiff  gave  defendant  notice  of  such 
assignment,  and  demanded  payment,  which 
was  refused. 

Defendant  answered,  denying  every  allega- 
tion of  the  complaint  except  the  corporate  ex- 
istence of  plaintiff,  and  for  a  further  and 
separate  defense  pleaded  as  an  estoppel  and 
in  bar  of  the  present  action  the  Judgment  of 
this  court  in  the  case  of  XT.  S.  National  Bank 
v.  Herron  et  al.,  reported  in  73  Or,  391,  144 
Pac.  661,  L.  R.  A.  1916C,  125,  attaching  as 
exhibits  to  such  answer  copies  of  the  com- 
plaint, answer,  findings,  decree,  and  Judg- 
ment on  the  mandate  in  the  case  last  men- 
tioned. 

A  general  demurrer  to  the  answer  being 
overruled,  plaintiff  filed  a  reply,  first  putting 
at  issue  all  the  afiJrmative  matter  in  the  an- 
swer, and  for  a  further  and  separate  reply 
alle^g: 

"That  the  suit  referred  to  in  defendant's  an- 
swer herein  was,  as  to  this  defendant,  a  suit 
brought  to  foreclose  a  lien  alleged  to  have  been 
created  by  her  by  a  certain  mortgage  alleged  to 
hiave  been  executed  by  one  Charles  E.  Her- 
ron as  her  attorney  in  fact  and  by  virtue  of 
a  grant  of  power  theretofore  given  him  by  de- 
fendant here,  and  was  not  a  suit  or  action 
against  this  defendant  to  obtain  a  judgment  at 
law  or  otherwise  against  her,  nor  to  obtain  any 
personal  judgment  whatever  against  her,  except 
such  as  could  be  based  upon  her  written  con- 
tract. 

"That  plaintiff's  right  to  foreclose  in  said  suit 
against  this  defendant  was  wholly  dependent 
upon  the  issue  therein  as  to  whether  or  not 
the  written  contract  as  expressed  in  two  cer- 
tain notes  and  the  mortgage  given  to  secure 
them  was  her  'deed,'  and  she  contended  therein 
only  that  the  written  contract  exceeded  the 
grant  of  power  conferred,  and  for  that  rea- 
son she  was  not  bound,  and  plaintiff  for  the 
purpose  of  showing  that  this  defendant  was 
bound  thereby  notwithstanding  her  agent  may 
have  exceeded  his  authority,  set  forth  and  al- 
leged the  facts  shown  by  paragraph  IS  of  its 
amended  complaint  therein  as  set  forth  in  par- 
agraph 4  of  her  answer  herein  and  so  shovra  by 
her  Exhibit  A  attached  to  said  answer. 

"That  in  the  suit  referred  to  in  the  answer  of 
defendant  it  was  not  determined  or  decided  as 
a  matter  of  law  or  fact  that  the  defendant  was 
not  indebted  to  plaintiff  for  money  had  and  re- 
ceived to  her  use  and  benefit,  and  such  cause 
of  action,  and  the  facts  upon   which   it  is  or 
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may  be  based,  have  never  been  determined  in 
the  auit  referred  to,  nor  in  any  rait  or  action, 
it  having  been  only  held  in  said  auit  that  the 
defendant  did  not  authorize  the  execution  of 
the  notes  and  mortgage  referred  to  in  the  an- 
swer, and  did  not  subsequently  ratify  the  exe- 
cution thereof.  That  plaintifirs  cause  of  action 
herein  is  not  based  upon  any  note  or  mortgage, 
but  is  solely  for  the  purpose  of  recovering  mon- 
eys advanced  by  plaintiff  for  the  use  and  benefit 
of  defendant,  which  in  law  and  equity  she  ought 
to  repay." 

By  agreement  of  the  parties  the  case  was 
tried  by  the  court  without  a  jury,  and  on 
August  11,  1919,  the  court  made  its  findings 
of  fact  and  conclusions  of  law  in  favor  of 
the  defendant  It  found  In  effect  that  the 
plaintiff  was  barred  and  estopped  frmn  pros- 
ecuting this  action  by  the  judgment  in  TJ. 
S.  National  Bank  v.  Herron  et  al.,  supra; 
further,  that  defendant  did  not  receive  the 
$5,000  mentioned  In  plaintiff's  complaint; 
and  that  she  had  never  received  any  benefit 
from  said  sum,  or  any  part  thereof,  or  prom- 
ised to  pay  the  same.  It  was  also  adjudged 
that  said  sum  was  not  bad  or  received  from 
Harry  K.  Garrett  by  or  through  Cliarles  E. 
Herron  as  agent  for  the  defendant,  and  that 
plaintiff's  claim  was  not  enforceable  against 
defendant.  A  general  Judgment  was  enter- 
ed In  favor  of  defendant,  from  which  judg- 
ment plaintiff  appeals. 

J.  W.  McOuUoch,  of  Ontario  (W.  W.  Wood, 
of  Ontario,  on  the  brief),  for  appellant 

W.  H.  Brooke,  of  Ontario  (R.  W.  Swag- 
ler,  of  Ontario,  on  the  brief),  for  respondent 

McBRIDE,  0.  J.  (after  stating  the  facts 
.is  above).  [1]  If  our  decision  in  the  case  of 
V.  S.  National  Bank  v.  Herron  et  al.,  ia  res 
adjudicata  as  to  plaintiff's  claim  here,  then 
the  Judgment  In  the  case  at  bar  must  be 
affirmed.  We  are  of  the  opinion  that  It  is 
a  bar. 

For  a  general  statement  of  the  pleadings 
and  facts  urged  in  the  case  of  U.  S.  National 
Bank  v.  Herron  et  al.,  reference  is  made  to 
the  majority  and  disamting  opinions  therein. 
To  make  the  matter  clear  it  may  be  added 
that  the  complaint  In  that  case  set  forth  as 
an  exhibit  the  power  of  attorney  upon  which 
Herron  proposed  to  act  in  borrowing  the 
money,  which  power  tills  court  held  to  be 
Insufficient  to  authorisse  him  to  borrow  the 
money  upon  the  terms  which  he  did.  That 
this  view  might  be  taken  by  the  court  trying 
the  case,  from  a  mere  inspection  of  the  com- 
plaint and  exhibits,  namely  the  notes,  mort- 
gage, and  power  of  attorney,  must  have  been 
In  the  mind  of  the  astute  pleader  who  drew 
the  complaint  in  that  case,  and  the  pleading 
was  therefore  reinforced  by  the  following 
allegation : 

"That  said  notes  and  said  mortgage  were 
given  to  secure  a  loan  of  $5,000  which  sum  in 
cash,  lawful  money  of  the  United  States  of 
America,  was  on  the  execution  and  delivery  of 


said  instntments  paid  over  to  the  said  Charles 
E.  Herron,  and  the  whole  thereof  was  thereupon 
by  said  Herron  applied  wholly  to  the  use  and 
benefit  of  the  defendant  Catherine  L.  Shehan, 
by  investments  in  her  business  pursuits  and  to 
the  payment  of  her  just  debts  and  liabilities,  all 
in  Malheur  county,  Or.,  all  of  which  benefits 
she,  the  defendant  Shehan,  then  and  there  ac- 
cepted and  retained,  and  she  does  now  still  have 
and  retain  the  same." 

The  view  taken  by  tills  court  was  sub- 
stantially that  the  mortgage  and  notes  tried 
by  the  standard  of  the  power  of  attorney 
pleaded  in  the  complaint  were  beyond  the 
authority  of  the  agent  to  execute,  and  in  that 
view,  had  It  not  been  for  the  additional  al- 
legation that  defendant  Shehan  had  actually 
received  and  had  the  benefit  of  the  money, 
we  should  have  been  compelled  to  hold  that 
the  complaint  In  that  case  did  not  state  f&cts 
sufficient  to  constitute  a  cause  of  suit  It 
goes  without  saying  that  if  Herron,  as  agent 
for  Mrs.  Shehan,  had  exceeded  his  authority 
in  the  manner  In  which  he  borrowed  the 
money  from  Garrett  and  yet  In  spite  of  that 
want  of  authority  Mrs.  Shehan  had  received 
the  money  and  used  it,  these  would  have  been 
such  acts  as  would  have  cured  the  original 
lack  of  authority  in  Herron,  and  rendered 
the  notes  and  mortgage  enforceable,  and 
would  have  authorized  this  court  to  enter 
a  decree  foreclosing  the  mortgage.  The  al- 
legation quoted  was  therefore  not  only  prop- 
er, but  necessary  to  plaintiff's  cause  of  suit, 
and,  being  controverted,  its  truth  or  falsity 
was  clearly  put  in  issue ;  and  the  determina- 
tion as  between  these  parties  would  be  final 
In  any  tribunal  wherein  It  might  thereafter 
arise. 

To  put  the  argument  more  clearly:  This 
court  could  not  have  found,  as  it  did  in  the 
foreclosure  suit  that  the  equities  were  with 
the  defendant,  Shehan,  without  finding  in 
fkct  that  the  allegation  above  quoted  was  not 
sustained  by  the  evidence.  We  could  not 
have  found  that  the  equities  were  with 
the  defendant,  Sliehan,  If  we  had  found  in 
fact  that  she  had  received  and  had  the  ben-, 
efit  of  the  money  obtained  by  Herron  from 
Garrett.  Practlcaliy,  this  was  the  main  point 
in  dispute  outside  of  the  question  of  the 
validity  of  the  power  of  attorney  to  authorize 
the  borrowing  of  the  money,  upon  the  terms 
upon  which  the  loan  was  effected. 

That  the  allegation  in  question  entered 
largely  into  the  determination  of  the  former 
case  is  indicated  in  both  the  majority  opin- 
ion rendered  by  Justice  Ramsay  and  In  the 
minority  opinion  by  Justice  Bean,  Justice 
Ramsay  holding,  in  substance,  that  the  notes 
and  mortgage  in  suit  were  beyond  the  pow- 
er of  Herron  to  execute,  and  that  there  was 
no  evidence  that  Mrs.  Shehan  had  ever  re- 
ceived the  money,  or  that  it  had  been  ex- 
pended for  her  benefit,  and  Justice  Bean  con- 
tending that  Herron  bad  acted  within  his 
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aathorlty  In  executing  them,  and  alternative- 
ly that,  even  if  such  were  not  the  case,  the 
evidence  Indicated  that  she  had  had  the 
benefit  of  the  money  obtained  by  the  loan. 
The  dissenting  opinion  concludes  thus: 

"Viewing  the  transaction  as  delineated  by  the 
documents-and  evidence  contained  in  the  record, 
we  think  that  any  departure  from  the  terms  of 
the  power  of  attorney,  in  the  execution  there- 
of, was  impliedly  ratified  by  Mrs.  Sbehan.  The 
plaintiff's  witnesses  have  given  their  version  of 
the  Important  dealings,  and,  if  their  theory  or 
delineation  was  incorrect,  it  was  incumbent  up- 
on the  defendants  to  explain  or  shew  wherein 
the  evidence  of  plaintiff  was  wrong.  The  equi- 
ties are  with  the  plaintiff.  The  judgment  of  the 
lower  court  should  be  affirmed." 

[2-4]  We  have  referred  to  the  opinion  in 
the  case  because  no  findings  were  specifically 
made  beyond  the  general  one  that  "the 
equities  are  with  the  defendants,"  and  in 
such  cases  the  court  may  have  recourse  to 
the  opinion  to  show  what  actually  ^-as  de- 
cided. Gentry  v.  Pacific  Live  Stock  Co., 
45  Or.  233,  77  Pac.  115.  But  beyond  this 
we  take  it  that  the  rule  Is  firmly  established 
that  a  fact  properly  in  issue  between  par- 
ties, necessary  to  the  determination  of  the 
case,  will  be  finally  concluded  from  re-exam- 
ination in  any  subsequent  snlt  or  action  be- 
tween the  same  parties.  Freeman  on  Judg- 
ments (4th  Ed.)  f  249,  page  441  et  seq.,  and 
authorities  there  cited;  Underwood  v. 
French,  6  Or.  67,  26  Am.  Rep.  500 ;  Barrett 
V.  Failing,  8  Or.  162;  Glenn  v.  Savage,  14 
Or.  567,  13  Pac.  442;  Applegate  v.  Dowell, 
16  Or.  513,  le  Pac.  651;  La  Follett  v. 
Mitchell,  42  Or.  466,  69  Pac.  916,  95  Am. 
St.  Bep.  780;  Gaseday  v.  Llndstrom,  44  Or. 
309,  316,  75  Pac.  222;  Wales  v.  Lyon,  2 
Mich.  276;  King  v.  Chase,  16  N.  H.  9,  41 
Am.  Dec.  676.  Nor  is  the  form  in  which  the 
subsequent  action  is  prosecuted  inaterlal. 
It  would  be  intolerable  If  a  party,  having 
diosen  his  forum  and  presented  an  issue 
for  trial,  should  be  permitted  after  defeat, 
by  simply  changing  the  form  of  bis  action, 
to  relitigate  the  same  matter  in  a  new  form 
of  action.  Simpson  v.  Hart,  1  Johns.  Ch. 
(N.  I.)  91;  Putnam  v.  Clark,  34  N.  J.  E}q. 
532;  Phillips  T.  Pullen,  46  N.  J.  Eq.  830, 
18  Aa  849. 

The  contention  that  plaintiff  could  not 
have  recovered  in  the  former  suit  on  the 
ground  that  defendant  had  actually  receiv- 
ed and  used  the  money  is  plausible,  but  tm- 
sound.  If  she  had  so  received  and  used  the 
money,  the  court  would  have  been  compelled 
to  hold  that  she  had  thereby  ratified  the 
act  of  Herron  in  borrowing  it  and  executing 
the  mortgages,  and,  as  she  was  subject  to  the 
Jurisdiction  of  the  court  by  her  answer,  a 
decree  could  have  been  rendered,  foreclos- 
ing plaintiff's  mortgage,  with  a  subsequent 
Judgment   against   defendant   in    personam 


for  any  deficiency  that  might  exist  after  lale 
of  the  mortgaged  premises. 

As  before  intimated,  the  allegation  quoted 
was  the  only  thing  that  would  have  prevent- 
ed plaintiff's  case  from  being  dismissed  on  a 
general  demurrer,  as  the  pleadings  them- 
selves showed  that  the  notes  and  mortgage 
were  executed  without  authority.  The  con- 
clusion here  reached  necessarily  results  In  the 
aifirmance  of  the  Judgment  of  the  circuit 
court,  and  renders  it  unnecessary  to  consider 
the  objections  raised  by  counsel  to  the  ad- 
mission of  certain  depositions  offered  by  de- 
fendant. 

The  Judgment  is  affirmed. 


(98  Or.  620) 

SANDERS   et   ux.   v.    PORTLAND    &   O.  C. 
RY.  CO.* 

(Supreme  Court  of  Oregon.     Nov.  80,  1920.) 

1.  Eminent  domain  «=>302.^Where  no  damages 
for  occupation  before  |>ayment  are  shawn, 
only  nominal  damages  can  be  had. 

In  an  action  against  a  railroad  compan; 
for  ejectment  and  damages  for  taking  posses- 
sion of  land  after  condemnation  and  before 
payment  of  damages  assessed,  where  there 
was  no  evidence  of  damage  by  reason  of  de- 
fendant's occupation,  even  if  wrongful,  plaintiff 
could  recover  only  nominal  damages,  and  the 
fact  that  money  for  the  condemned  land  was 
subsequently  paid  to  mortgagee  under  court  or- 
der is  immaterial. 

2.  Eminent  domain  <&=>244  —  Judgment  fixing 
price  does  not  aotharize  condemning  party 
to  take  possMSlon  without  payment. 

A  Judgment  fixing  the  value  of  land  does 
not  authorize  the  party  condemning  to  take 
possession  without  paying  the  ascertained  val- 
ue into  court  as  required  by  law. 

3.  Eminent  domain  ®=3244  —  Owner's  appeal 
from  condemnation  Judgment  does  not  dis- 
penaa  with  necessity  of  payment  before  taking 
land. 

The  owners  prompt  appeal  from  a  prelim- 
inary Judgment  assessing  damages  did  not  dis- 
pense with  the  necessity  of  the  condemning 
railway  company's  paying  the  damages  assess- 
ed; for  although  Or.  L.  §  7104,  provides  that 
such  appeal  shall  not  prevent  the  corporation 
from  using  the  land,  yet  the  compensation  most 
be  first  assessed  and  tendered  as  required  by 
Const,  art.  1,  i  18. 

4.  Eminent  domain  ®=3280— Whether  failure  to 
object  to  condemning  corporation's  taking 
land  without  paying  award  amounted  to  a 
license  held  not  material  where  no  damages 
shown. 

Whether  owner's  failure  to  object  to  con- 
demning corporation's  taking  immediate  posses- 
sion of  the  land  and  constructing  railroad  there- 
on amounted  under  the  circumstances  to  a  li- 
cense was  not  material  in  an  action  by  thi 
owners  where  no  damages  were  shown,  par- 
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ticularly  where  owners  receiTed  interest  on 
the  original  assesBment  to  which  they  were 
not  morally  and  legally  entitled,  and  the  de- 
lay was  caused  partly  by  their  groundless  ap- 
peal. 

5.  Eminent  domain  ^=3246(3)— Delay  held  In- 
snlllclent  to  show  abandonment  of  proceed- 
ings. 

Wliere  a  railroad  company  had  land  con- 
demned, and  the  owner  immediately  appealed, 
and  pending  appeal  the  company  constructed 
its  railroad  thereon,  its  delay  in  entering  the 
mandate  on  appeal  for  a  period  of  nine  months 
and  in  payment  of  condemnation  money  held 
not  to  sliow  abandonment  by  the  company  of 
proceedings  in  which  the  owner's  appeal  was 
groundless. 

Aiqpeal  from  Circuit  Court,  Multnomah 
County ;  W.  N.  Oatens,  Judge. 

Action  by  W.  A.  Sanders  and  wife  against 
tbe  Portland  &  Oregon  City  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiffs 
appeal.    Affirmed. 

The  complaint  In  this  case  Is  predicated 
upon  two  separate  causes  of  action.  Tbe  first 
Is  in  ejectment  to  secure  possession  of  a 
tract  of  about  3%  acres  of  land  situated  In 
Uultnomah  county,  Or.  Tbe  second  cause 
of  action  alleges  that  about  November  1,  1916, 
tbe  defendant  wrongfully  and  without  right 
entered  upon  tbe  said  land  and  constructed  a 
line  of  railway  across  tbe  same,  and  is  now 
operating  tbe  railway.  General  and  special 
damages  therefor  are  alleged  to  tbe  extent 
of  $1,500.  Tbe  facts  were  stipulated  and  the 
findings  of  tbe  court  substantially  follow  the 
stipulation.  The  conclusion  of  law  is  that  the 
plaintiffs  are  not  entitled  to  recover. 

Tbe  circumstances  leading  up  to  the  prea- 
ent  litigation  find  their  Inception  In  Portland 
&  O.  C.  Ry.  Co.  V.  Sanders,  88  Or.  62, 187  Pac. 
564.  In  that  action  the  defendant  here  sought 
to  condemn  for  railway  purposes  a  strip  of 
land  20  feet  in  width  across  tbe  tract  de- 
scribed in  the  complaint  here.  The  plaintiffs 
In  this  action,  defendants  in  the  condemna- 
tion proceeding,  admitted  every  allegation  of 
the  complaint  except  tbe  damages,  and  upon 
the  trial  the  damages  wcire  assessed  at  $236. 
Tbe  state  land  board  of  Oregon,  having  a 
mortgage  upon  said  land,  was  made  a  party 
defendant,  and  in  the  judgment  of  condemna- 
tion it  was  ordered  that  the  cleric  should  pay 
the  damages  awarded  the  then  defendants 
Sanders  to  said  land  board.  An  appeal  was 
taken  to  this  court  by  the  defendants  Sanders, 
and  the  Judgment  of  the  circuit  court  was 
affirmed.  Ihe  preliminary  Judgment  of 
condemnation  was  entered  In  the  circuit 
court  In  February,  1016,  and  pending  tbe 
appeal  therefrom  by  Sanders  and  his  wife, 
the  defendant  In  the  present  action  in  June, 
1916,  entered  upon  the  lands  and  constructed 
Its  railway  along  tbe  20-foot  strip  in  contro- 
tersy  in  the  condemnation  action,  and  has 


ever  since  held  the  same  and  operated  its 
railway  over  it.  The  defendant  here  did  not 
pay  to  the  clerk  tbe  award  of  damages  made 
by  the  court  before  taking  possession  of  the 
land,  and  the  mandate  in  the  condemnation 
case  was  never  entered  In  the  circuit  court 
until  June  7,  1918,  one  day  after  this  action 
was  begun,  when  tbe  defendant  here  caused 
the  same  to  be  entered,  paid  to  the  clerk  the 
$235,  with  accrued  interest,  and  obtained  its 
final  Judgment  condemning  the  land,  and  a 
further  Judgment  against  Sanders  and  his 
wife  for  $124,  being  its  costs  on  the  appeal. 

The  amount  paid  by  tbe  defendant  herein 
to  the  clerk  on  June  7, 1918,  was  paid  by  that 
officer  to  the' state  land  board,  to  be  applied 
on  Its  mortgage.  This  application  by  tbe 
clerk  of  the  proceeds  of  tbe  Judgment  was 
protested  by  the  plaintiffs  here,  but  no  remon- 
strance was  made  to  this  defendant,  and  it 
had  no  knowledge  of  such  application.  It 
appears  that  the  plaintiffs  have  paid  the 
taxes  upon  all  the  tract  owned  by  them,  in- 
cluding the  strip  occupied  by  the  defendant 
railway,  amounting  in  all  to  $242,  and  that 
the  defendant  has  paid  no  taxes  on  said 
strip,  except  that  in  1917  and  1918  it  paid 
taxes  upon  its  entire  trackage  and  right  of 
way  upon  a  mileage  basis.  There  was  no 
evidence  or  indication  as  to  tbe  value  of  the 
land  or  tbe  rental  value  of  the  portion 
occupied  by  the  defendant  railway,  and  de- 
fendant did  not  occupy  or  claim  the  right  to 
use  any  other  part  of  said  strip.  Tbe  court 
found  for  tbe  defendant,  and  plaintiff s  appeaL 

J.  F.  Shelton,  of  Portland  (G.  B.  Hamaker, 
of  Portland,  6n  the  brief),  for  appellants. 

J.  N.  Hart,  of  Portland  (Hart  &  Hart,  of 
Portland,  on  the  brief),  for  respondent. 

McBRIDB,  C.  J.  (after  stating  the  facts 
as  above).  [']  We  will  consider  the  causes  of 
action  In  Inverse  order  to  which  they  are 
presented.  As  there  is  no  evidence  of  damage 
by  reason  of  defendant's  occupation  of  the 
land,  even  If  such  occupation  was  wrongful, 
plaintiffs  could  recover  only  nominal  dam- 
ages. In  the  absence  of  showing  special  or 
other  damages,  these  nominal  damages  were 
amply  compraisated  by  the  payment  of  inter- 
est on  the  amount  of  the  award  from  the 
date  thereof  until  June  7, 1918.  Tbe  fact  that 
the  amount  awarded  plaintiffs  was  paid  by 
the  clerk  to  the  state  land  board  to  be  applied 
on  the  mortgage,  instead  of  being  paid  to 
plaintiffs,  can  bare  no  bearing  here.  Such 
payment  was  strictly  in  accord  with  the 
preliminary  Judgment  rendered  In  the  con- 
demnation proceedings,  which  was  affirmed 
by  this  court,  without,  so  far  as  appears 
from  the  opinion  in  that  case,  any  objection 
upon  that  ground  urged  by  these  plaintiffs. 

[2]  It  is  contended  '  with  some  show  of 
plausibility  that  tbe  failure  of  defendant 
to  enter  the  mandate  of  this  court  to  pay 
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the  award  and  to  obtain  a  final  Judgment  of 
condemnation  for  a  period  of  over  27  months 
after  the  preliminary  judgment  of  the  clrcnit 
court  In  the  condemnation  proceedings  con- 
stituted an  abandonment  of  such  proceedhigs. 
It  is  thoroughly  established  by  the  decisions 
that,  where  a  preliminary  Judgment  fixing  the 
amount  of  compensation  to  be  paid  the  own- 
ers of  property  is  rendered,  it  is  incumbent 
upon  the  corporation  to  pay  that  amount  with- 
in a  reasonable  time,  and  thus  secure  a  final 
order,  or  it  will  be  deemed  to  have  abandoned 
the  proceedings;  the  unreasonable  delay  being 
considered  conclusive  evidence  of  an  Intent 
not  to  accept  the  property  upon  the  terms 
and  at  the  valuation  fixed  by  the  court  or 
Jury.  Bensley  ▼,  Mountain  Lake  Water  Co., 
13  Cal.  306,  73  Am.  Dec.  676;  Chicago  v. 
Barblan,  80  111.  482.  A  judgment  fixing  the 
value  of  the  land  is  not  In  this  state  an 
authorization  to  the  party  condemning  to 
take  possession  of  the  premises.  It  merely 
puts  such  party  In  a  position  where  by  paying 
into  court  the  ascertained  value  of  the  tract 
sought  to  be  condemned  be  can  thereafter  use 
the  property  for  the  purpose  for  which  con- 
demnation is  sought.  Since  this  is  true,  the 
defendant  was  not  authorized  by  virtue  of  its 
preliminary  judgment  fixing  the  amount  to  be 
paid  to  take  possession  of  the  land  sought  to 
be  condemned,  without  complying  with  the 
law  requiring  the  value  ascertained  by  the 
court  to  be  paid  to  the  clerk  for  the  owners 
or  others  whose  Interests  entitle  them  to 
comi>en8atlon. 

[S]  Nor  are  we  of  the  opinion  that  the  fact 
that  the  plaintiffs  here  promptly  appealed 
from  the  preliminary  Judgment  assessing 
damages  dispensed  with  the  necessity  of  the 
railway  corporation's  paying  over  to  the  clerk 
the  damages  assessed.  It  Is  true  that  section 
7104,  Or.  L.,  provides  that  such  appeal  "shall 
not  stay  the  proceedings  so  as  to  prevent 
such  corporation  from  taking  such  lands  into 
possession,  and  using  them  for  the  purposes 
of  the  corporation,"  etc.  But,  before  doing 
so,  the  compensation  must  be  "first  assessed 
and  tendered,"  as  required  by  subdivision  18 
of  article  1  of  the  Oregon  Constitution. 

[4]  Whether  the  failure  of  plaintiffs  to 
object  to  the  corporation's  taking  immediate 
possession  and  constructing  its  road  upon  the 
strip  in  controversy  amounted,  under  the 
circumstances,  to  a  license  so  to  do,  is  not 
material  in  view  of  the  fact  that  no  damages 
have  been  shown  to  have  resulted  from  the 
act,  and  further  taking  into  account  the  fact 
that  plaintiffs  received  Interest  upon  the 
amount  of  the  original  assessment,  to  which 
interest  they  were  not  morally  or  legally  en- 
titled, inasmuch  as  the  delay  In  the  final 
adjudication  was  caused  In  great  part  by 
their  groundless  appeal. 

[B]  Returning  now  to  the  question  of 
abandonment,  it  may  be  said  that  abandon- 
ment Is  largely  a  matter  of  intent,  and  that 


Intent  is  to  be  deduced  from  the  acts  of  the 
party.  The  defendant  has  not  shown  any 
intent  to  abandon  the  proceedings,  except 
that  it  delayed  entering  the  mandate  of  this 
court  for  a  period  of  about  nine  months  after 
our  decision  was  handed  down.  It  promptly 
took  possession  of  the  strip  pending  the 
appeal  and  built  and  operated  Us  road  there- 
on. The  defendant  did  not  bring  the  case 
here,  and  probably  it  took  the  position  that 
It  was  the  diity  of  the  parties  who  brought  it 
to  get  It  back  into  the  circuit  court  so  that 
they  could  collect  their  damages.  We  do  not 
think  that  the  delay  under  the  circumstances 
was  so  unreasonable  as  to  Justify  us  in 
saying  as  a  matter  of  law  that  the  defendant 
here  had  abandoned  the  proceedings,  espe- 
cially as  the  plaintiffs  have  not  shown  any 
injury  resulting  to  them  from  sudi  delay. 
The  plaintiffs  prosecuted  a  groundless  appeal 
and'  are  responsible  for  much  of  the  delay. 
But  for  that  appeal,  no  doubt  they  would  have 
had  their  damages  long  ago. 
The  Judgment  is  affirmed. 

BUKNETT,   HABRIS,    and   JOHNS,    JJ.. 
concur. 


DAVIS  V.  PATTERSON. 


(O  Colo,  sas) 
(No.  9876.) 


(Supreme  Court  of  Colorado.    Nor.  8,  1920.) 

1.  Fraudnlent  oonveyanees  «=9 1 37 (4) —Posses- 
sion by  first  buyer  held  InsufflolMt  nnder 
statute  aa  aoalnst  subsequeat  buyer. 

Under  Bev.  Stat  1908,  i  2668,  making  a  sale 
of  goods  and  chattels  void  against  subsequent 
purchasers  in  good  faith  nnless  accompanied 
by  immediate  delivery  and  followed  by  actual 
and  continued  change  of  possession,  the  buyer 
of  a  portion  of  com  in  a  field  who  had  shucked 
a  portion  of  the  com  but  left  it  all  in  the 
field,  which  was  under  the  control  of  the  seller, 
did  not  have  title  thereto  as  against  a  subse- 
quent bnyer  who  took  possession,  since  his 
poBsession  of  the  com  was  not  continuous,  vis- 
ible, or  unequivocal. 

2.  Trover  and  conversion  €=340(3)— Defend- 
ant entitled  to  verdict  If  evidence  as  to  right 
of  possession  Is  evenly  balanced. 

In  an  action  for  conversion  of  personal 
property,  defendant  is  entitied  to  a  verdict  if 
the  evidence  is  evenly  balanced  as  to  the  right 
of  possession,  so  that  an  instruction  that  de- 
fendant cannot  recover  unless  the  preponder- 
ance of  the  evidence  is  in  his  favor  was  er- 
roneous. • 

3.  Fraudulent  conveyances  ®=>I33 — Knowledge 
by  buyer  of  prior  sale  under  which  possessioa 
Is  not  taken  is  immaterial. 

Under  Bev.  Stat  1908,  §  2668,  making  void 
a  sale  of  personal  property  not  followed  by 
change  of  possession,  it  is  immaterial  that  a 
subsequent  buyer  of  the  property  had  knowl- 
edge or  information  to  put  him  on  inquiry  of 
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the  prior  bin  of  sale  under  which  poaBeBsion 
was  not  taken. 

Department  2. 

Error  to  District  Court,  Logan  County; 
Li.  C.  Stephenson,  Judge. 

Action  by  Charles  A.  Patterson  against  J. 
L.  Davis.  Judgmait  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  with  di- 
rections to  enter  Judgmrait  for  defendant. 

Munsou  &  Munson,  of  Sterling,  for  plain- 
tiff in  error. 

Coen  &  Sauter,  of  Sterling,  for  defendant 
in  error. 

DENISON,  .  J.  Patterson  brought  suit 
against  Davis  for  the  conversion  of  certain 
com.  He  recovered  Judgment,  and  the  de- 
fendant brings  error  and  applies  for  a  super- 
sedeas. 

One  B.  S.  Monday  leased  land  to  one  Dore- 
inus  for  the  crop  season  of  1918,  the  lease 
to  terminate  March  1,  1919.  Doremus  was 
to  pay  the  landlord  one-third  of  the  corn  and 
two-thirds  thereof  belonged  to  him.  Novem- 
ber 4,  1918,  Doremus  gave  Monday  a  bill  of 
sale  of  his  two-thirds  of  the  com.  Decem- 
ber 3, 1918,  Monday  assigned  this  bill  of  sale 
to  plaintiff  for  a  good  and  valuable  consid- 
eration. November  16,  1918,  Doremus  ex- 
ecuted another  bill  of  sale  to  Davia,  the  de- 
fendant, covering  the  same  two-thirds  In- 
terest, In  payment  of  a  debt  of  about  |750. 
It  is  admitted  that  both  Davis  and  Patter- 
son acted  In  good  faith. 

Patterson  did  nothing  to  taken  possession 
until  some  time  In  January  or  early  in  Feb- 
ruary, 1919,  when  men  employed  by  him 
shucked  a  portion  of  the  com  and  left  It  piled 
on  the  ground.  The  remainder  stood  in  the 
field  and  he  did  nothing  more.  On  or  about 
February  16th  the  defendant  husked  two- 
thirds,  sold  it,  and  received  the  money,  leav- 
ing in  the  field  the  com  which  Doremus 
pointed  out  as  Patterson's  or  Monday's  third 
of  the  crop. 

E\>r  the  conversion  of  this  two-thirds  the 
suit  was  brought. 

The  court,  over  the  objection  of  the  de- 
fendant instructed  the  Jury  as  follows : 

"  ♦  ♦  •  The  question  upon  which  this  case 
turns  is  the  question  of  whether  the  plaintiff 
or  the  defendant  acquired  possession  of  the 
property  first;  that  is  to  say,  did  the  plaintiff 
by  starting  in  and  husking  a  portion  of  the 
com  acquire  possession  of  the  whole  amount 
purchased  under  his  bill  of  sale,  or  did  the  de- 
fendant at  a  subsequent  time  acquire  posses- 
sion of  the  remaining  portion  of  the  corn. 
*  *  *  The  plaintiff  can  only  recover  when 
the  evidence  convinces  you  by  a  preponder- 


ance thereof  that  he  has  a  right  to  recover. 
On  the  other  hand,  the  defendant  cannot  re- 
cover unless  the  preponderance  of  the  evidence 
is  in  his  favor.  If  you  believe  from  the  evi- 
dence that  in  the  matter  of  taking  possession 
of  the  property  the  defendant  had  no  knowl-  . 
edge  or  sufficient  information  to  put  him  on 
inquiry  concerning  tlie  claim  of  the  plaintiff  to 
the  property  and  his  assumption  of  possession 
thereof,  then  the  defendant  cannot  recover,  and 
your  verdict  should  be  for  the  plaintiff." 

We  think  this  instruction  Is  erroneous  In 
three  respects : 

[1]  First.  "The  question  upon  which  the 
case  turns  is  not  whether  plaintiff  or  de- 
fendant acquired  possession  of  the  property 
first.  It  is  whether  at  the  time  defendant 
took  possession  of  the  two-thirds  the  plain- 
tiff was  in  the  actual,  continued,  visible, 
open,  unequivocal,  and  exclusive  possession 
thereof.  It  is  manifest  that  he  was  not,  and 
therefore  a  verdict  for  the  defendant  should 
have  been  directed.  Rev.  St.  1908,  §  2668; 
Cook  V.  Mann,  6  Colo.  21;  Bassinger  v. 
Spangler,  9  Colo.  175,  170,  10  Paa  809 ;  Allen 
V.  Steiger,  17  Colo.  552,  31  Paa  226;  Bartell 
V.  Griffin,  47  Colo.  569,  108  Paa  171;  Uoyd 
V.  Williams,  6  Colo.  App.  167,  40  Paa  243 ; 
Willis  V.  Roberts,  18  Colo.  App.  149,  70  Pac. 
445. 

Whatever  possession  Patterson  may  once 
have  had,  it  was  not  continued  until  the 
time  that  Davis  took  possession,  and  at  that 
time  no  one  was  In  actual  possession.  Pat- 
terson's possession,  if  it  could  be  called  pos- 
session, was  not  then  visible,  because  no  one 
was  there.  The  corn  was  In  the  open  field. 
It  was  equivocal,  because  it  was  consistent 
with  a  claim  of  one-third  as  well  aa  more, 
and  with  possession  by  Doremus  as  well  as 
Patterson.  It  was  not  exclusive  because 
Doremus  still  had  free  access. 

[2]  Second.  The  defendant  was  entitled  to 
a  verdict  in  case  the  evidence  was  evenly 
balanced.  The  instruction  is  that  neither 
plaintiff  nor  defendant  could  have  a  verdict 
without  a  preponderance  of  evidence. 

[S]  Third.  Knowledge  or  information  to 
put  on  Inquiry,  under  the  statute  in  question. 
Is  Immaterial.  (See  cases  cited  above.)  In 
Bassinger  v.  Spangler  the  attaching  credi- 
tors Imew  all  about  the  assignment  to  Bas- 
singer. This  case  is  much  plainer  than  that, 
yet  there  the  verdict  was  directed  and  the 
Judgment  was  affirmed  in  this  court. 

The  Judgment  should  be  reversed,  with  di- 
rections to  enter  Judgment  for  the  defend- 
ant. 

OARRIGUES,  0.  J.,  and  TELLER,  J.  (slt- 
tlug  for  SCOTT,  J.),  concur. 
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(ft  Colo.  IM) 
VAN  GILDER  V.  PARKER.    (No.  9685.) 

t'Supreme   Court  of  Colorado.    June  7,  1920. 
Rehearing  Denied  Oct.  9,  1920.) 

i.  Insurance  $=»8  —  Accomfflodatlon  note  de- 
posited with  Insurance  commissioner  not  to 
be  surrendered  until  satisfaction  of  policies. 
An  accommodation  note,  given  to  an  in- 
demnity company  to  be  put  up  with  the  com- 
missioner of  insurance  as  part  of  the  security 
required  by  Rev.  St.  H  3098,  3099,  for  the 
benefit  of  policy  holders,  cannot  be  surrendered 
until  the  last  of  the  policy  holders  for  whom 
it  was  put  up  is  shown  to  be  satisfied  in  full, 
and  it  is  immaterial  that  the  policies  have 
been  reinsured,  and  that  a  receiver  for  the  in- 
demnity company,  which  is  insolvent,  holds 
sufficient  other  funds  to  secure  all  outstanding 
policies,  since  the  court  cannot  know  whether 
upon  the  occurrence  of  a  loss  the  reinsorance 
of  other  securities  wUl  still  be  available. 

2.  Insurance  ®=»50  —  Receiver  of  Indemnity 
company  may  sue  on  accommodatloa  Mte 
deposited  with  state  as  security. 

A  receiver  of  an  indemnity  company,  which 
put  up  with  the  commissioner  of  insurance  an 
accommodation  note  as  part  of  the  security 
required  by  Rev.  St.  gS  3098,  3000,  for  the 
benefit  of  policy  holders,  such  note  having  been 
delivered  to  the  receiver  under  order  of  court, 
may  sue  on  such  note,  where  the  court  has 
ordered  him  to  keep  the  securities  received 
from  the  commissioner  in  a  separate  fund, 
to  be  disposed  of  only  upon  order  of  court,  if 
for  no  other  reason  than  to  escape  the  statute 
of  limitations;  and  the  fact  that  the  note  was 
for  accommodation  is  no  defense  in  such  a 
suit 

3.  Appeal  and  error  «=3909(l)— An  order  not 
before  reviewing  oourt  will  be  presumed  law- 
ful. 

On  appeal  in  an  action  by  a  receiver  of  an 
insurance  company  on  a  note  transferred  by 
the  commissioner  of  insurance,  who  had  held 
it  as  part  of  the  security  required  by  Rev.  St. 
§S  3098,  3099,  for  the  benefit  of  policy  holders, 
where  the  point  is  made  that  the  commissioner 
had  no  p*ower  to  transfer  the  note  to  the  re- 
ceiver, it  will  be  presumed  that  the  commis- 
sioner had  power  to  transfer  the  note,  such 
transfer  having  been  made  by  order  of  the 
court,  which,  under  some  drcumstonces  at 
least,  has  power  to  make  such  order;  such  or- 
der of  court,  not  being  before  the  court  for 
review,  being  presumed  to  have  been  lawful. 

Department  2. 

Error  to  District  Court,  Routt  County; 
John  L  MuUlns,  Judge. 

Suit  by  Hal  D.  Van  Glider,  as  receiver  of 
the  German-American  Indemnity  Company, 
Insolvent,  against  Charles  A.  Parker.  Judg- 
ment for  defoidant,  and  plaintiff  brings  er- 
ror.    Reversed,   with   directions. 

D.  J.  Davles,  of  Denver,  for  plaintiff  In  er- 
ror. 

h.  J.  Stark,  of  Denver,  tor  defendant  In 
error. 


DENISON,  J.  Van  Gilder,  receiver,  brought 
suit  in  the  district  court  of  Routt  county, 
against  Parker  on  a  promissory  note  and  for 
foreclosure  of  a  mortgage  securing  the  same. 
The  defense  was  that  the  note  was  accom- 
modation paper  without  consideration.  The 
cross-complaint  demanded  its  surrender. 
The  defendant*  had  Judgment,  and  upon  the 
cross-complaint  the  note  was  ordered  sur- 
rendered.   The  plaintiff  brings  error. 

Upon  the  trial  the  defendant  was  the  only 
witness.  He  testified  that  the  note  was  given 
to  the  German-American  Indemnity  Company 
to  be  put  up  with  the  commissioner  of  insur- 
ance as  part  of  the  security  required  by 
statute  (Rev.  St  IS  3098,  3099),  for  the  bene- 
fit of  policy  holders. 

The  plaintiff  was  appointed  receiver  by 
the  district  court  of  Denver.  That  court 
ordered  the  commissioner  to  deliver  the 
securities  hdd  by  him,  including  this  note 
and  mortgage,  to  the  receiver,  which  was 
doue.  The  court  by  its  order  retained  full 
control  of  the  said  securities. 

[1]  It  seems  clear  that  the  Judgment  for 
the  defendant,  upon  the  cross-complaint,  that 
the  note  and  mortgage  be  surrendered  by 
the  receiver,  was  erroneous.  Even  If  it  were 
true,  as  defendant  testified,  |:hat  the  note 
was  an  accommodation,  put  up  only  to  se- 
cure policy  holders,  it  cannot  be  surrender- 
ed until  the  last  of  the  policy  holders  for 
whom  It  was  put  up  Is  shown  to  be  satis- 
fied In  fuU.  Neither  the  fact  that  the  poli- 
cies have  been  reinsured  nor  the  fact  that 
the  receiver  holds  sufficient  other  funds  to 
secure  all  outstanding  policies  can  avoid  this 
conclusion,  because  the  court  cannot  know 
whether,  upon  the  occurrence  of  a  loss,  these 
other  securities  or  the  reinsurance  will  still 
be  available,  and  has  no  right  to  reduce  the 
security  of  the  policy  holders  In  the  least. 

[I]  The  receiver  Is  required  by  the  order 
of  the  court  which  appointed  him  to  keep  the 
securities,  received  from  the  commissioner, 
and  the  proceeds  thereof,  in  a  separate  fond, 
to  be  disposed  of  only  upon  order  of  court 
We  must  presume  that  that  court  will  ad- 
minister that  fund  properly,  and  will  admin- 
ister it  for  the  benefit  of  the  policy  holders, 
if  necessary  and  proper.  The  receiver  is 
therefore  brinj^ng  this  suit.  It  would  seem, 
as  much  for  the  benefit  of  the  policy  holders 
as  for  creditors  or  anybody  else,  and  so  we 
cannot  see  how  the  facts  shown  by  the  evi- 
dence are  any  defense  against  a  suit  by  bUu. 
It  may  be  that,  if  the  proceeds  of  this  note 
ultimately  prove  not  to  be  required  to  satis- 
fy the  policy  holders,  they  should  be  re- 
turned by  the  receiver  to  the  maker.  That  is 
not  a  matter,  however,  for  consideration  In 
this  case. 

The  note  l>elng  in  the  hands  of  the  recover 
for  the  benefit  of  such  persmis  as  the  court  in 
charge  of  the  receiver  shall  determine,  he,  as 
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a  faithful  trnatee,  must  >ne,  for  several  rea- 
sons, among  otb«s,  to  escape  tbe  statute  of 
limitations.  Under  such  circumstances  it  is 
manifestly  Immaterial  whether  the  note  was 
an  accommodation  or  an  miouallfied  liability. 

The  plaintur  in  error  rests  bis  case  prin- 
cipally upon  the  ground  that  the  OTld^ce 
Was  Insufficient  to  show  that  the  note  was  an 
accommodation.  In  Tiew  of  what  we  have 
said  above,  however,  the  question  whether 
the  note  was  an  accommodation  may  have 
to  be  determined,  ultimately,  hy  the  court 
in  charge  of  the  receiver ;  so  here  we  will 
only  say  that  the  sufflclency  of  the  evidence 
is  doubtful. 

[3]  The  point  is  made  that  the  commis- 
sioner had  not  power  to  transfer  the  note 
to  the  receiver,  and  the  latter  has  no  power 
to  sue  on  It,  but  the  transfer  Is  shown  to 
have  been  made  by  order  of  the  court,  which, 
onder  some  drcumstances  at  lenst,  has  power 
to  make  such  order  (R.  S.  f  3099),  and,  since 
that  order  is  not  before  us  for  review,  we 
most  presume  that  it  was  lawfuL 

The  Judgment  should  be  reversed,  with  di- 
rections to  enter  judgmoit  and  decree  of 
foreclosure  for  plaintiff. 

OABBIOUBS,  C.  J.,  and  BCOTT,  J.,  concar. 


(69  Colo.  UO) 

FLORA  V.  OLOVER.    (No.  9645.) 

{Supreme  Ooort  of  Colorado.     Oct.  4,  1920.) 

I.  Vondor  and  purchaser  <S=>I70— Tender  un- 
neoessary,  where  vendor  deollnes  to  receive 
payment. 
Where  a  vendor,  on  being  told  by  the  par- 
chaser  that  he  had  the  money  and  desired  to 
make  final  payment,  replied  that  he  bad  for- 
feited the  contract  and  weald  not  accept  the 
money,  a  formal  and  technical  tender  was  un- 
necessary, 

2.  Speolflo  performanoe  «=»94— May  be  grant, 
ed,  notwithstandlna  plaintiff's  braaeh,  If  la 
accord  with  Intent  of  parties. 

A  court  of  equity  may  grant  specific  per- 
formance of  a  contract,  .though  not  fulfilled 
by  plaintiff  according  to  its  strict  terms,  when 
such  relief  appears  to  be  in  accord  with  the 
intent  of  the  parties  when  the  contract  was 
made. 

3.  SpecHIo  performance  «=992(l)  — May  be 
granted,  notwithstanding  failure  to  pay  at 
tilna  specified,  if  time  not  of  essence. 

Specific  performance  of  a  contract  for  the 
■ale  of  land  may  be  granted  in  a  suit  l>y  the 
parchaser,  though  he  failed  to  pay  on  the  day 
■tipulated,  unless  time  is  of  the  essence  of  the 
contract. 

4.  Vendor  and  purchaser  ^=»78— Time  not  of 
assance,  when  not  so  stipniated,  and  dreum- 
stanoes  do  not  show  such  intent. 

The  time  of  payment  was  not  of  the  es- 
■ence  of  a  contract  for  the  sale  of  land,  where 
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there  was  no  stipulation  to  that  effect,  and  the 
surrounding  drcumstances  did  not  suggest  that 
the  time  of  payment  was  considered  material 
by  the  parties. 

Error  to  District  Court,  Sedgwick  County ; 
L.  O.  Stephenson,  Judge. 

Suit  by  J.  C.  Glover  against  Omer  C.  Flora. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Monson  Sc  Munson,  of  Sterling,  for  plaintiff 
in  error. 

Bolfson  ic  Hendricks,  of  Julesburg,  for  de- 
fendant in  error. 

TELLER,  J.  Deftodant  In  error  was  plain- 
tiff in  a  suit  to  enforce  the  specific  perform- 
ance of  a  contract  by  which  the  plaintiff  in 
error  covenanted  to  ccravey  to  Glover  a  tract 
of  land  upon  the  payment  of  a  stipulated  sum. 
The  parties  will  be  designated  as  in  the  court 
bel«yw. 

It  appears  from  tie  record  that  the  plain- 
tiff, being  desirous  of  purchasing  the  proper- 
ty in  question,  and  not  at  the  time  having  the 
funds  therefor.  Induced  the  defendant  to 
make  the  purchase,  on  an  agreement  to  con- 
vey to  the  plaintiff  when  he  had  paid  for  it 
The  contract  In  suit  was  the  result  of  that 
transaction.  The  contract  provided  that  final 
payment  should  be  made  November,!,  1918, 
and  that  In  case  of  a  failure  of  the  vendee  to 
make  such  payment,  the  vendor  might,  at  his 
option,  forfeit  said  contract 

Payment  was  not  made  on  the  day  stipu- 
lated. Some  two  weeks  later  the  defendant 
mailed  to  the  plaintiff  a  letter  declaring  the 
contract  forfeited,  and  demanding  possession 
of  the  property,  and  payment  of  rent  for  the 
time  the  same  had  been  occupied  by  the  plain- 
tiff. It  does  not  appear  that  plalntUT  received 
said  letter.  Immediately  thereafter,  the 
plaintiff  called  on  defendant  and  told  him 
that  he  had  the  money,  and  desired  to  make 
fihal  payment  on  the  proi)erty.  Defendant  re- 
plied that  be  would  not  accept  the  money; 
be  having  forfeited  the  contract,  as  provided 
by  Its  terms.  The  trial  court  found  that  time 
was  not  of  the  essence  of  the  contract,  and 
entered  Judgment  In  favor  of  the  plaintiff. 
The  case  is  now  before  us  on  error. 

[1]  Counsel  for  defendant  urge  that,  in 
the  absence  of  a  valid  tender  of  the  amount 
due,  the  plaintiff  cannot  recover.  It  appears, 
however,  that  the  action  of  the  defendant, 
when  approached  on  this  subject  by  the  plain- 
tiff, was  such  as  to  make  a  formal  and  tech- 
nical tender  of  the  money  unnecessary. 

[2]  It  Is  further  urged  that  the  court,  in 
granting  spedflc  performance  after  breach  of 
the  contract  and  the  forfeiture  declared,  ih 
effect  makes  a  new  contract  for  the  parties. 
Such  Is  not  the  case.  The  principle  upon 
which  courts  of  equity  direct  spedflc  perform- 
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ance  of  contracts,  which  have  not  been  ful- 
filled according  to  their  strict  terms,  is  that, 
conceding  a  breach  of  the  contract,  a  court  of 
eqnlty  may  grant  relief,  when  such  relief  ai>- 
pears  to  be  In  accord  with  the  intent  of  the 
parties  when  the  contract  was  made. 

[3,4]  The  breach  in  this  case  Is  in  failure 
to  pay  on  the  day  stipulated.  This  breach 
Is  not  fatal  to  the  plaintifTs  rights,  unless 
time  ia  of  the  essence  of  the  contract.  There 
Is  no  stipulation  to  that  effect,  and  the  cir- 
cumstances surrounding  the  making  of  the 
contract,  as  shown  in  evidence,  do  not  suggest 
that  the  time  of  payment  was  considered  ma- 
terial by  the  parties.  That  being  so,  it  will 
not  be  considered  material  in  a  case  of  this 
kind.  In  Byera  v.  Denver  C.  R.  Co.,  13  Cola 
at  page  556,  22  Pac.  at  page  953,  this  court 
said: 

"It  is  a  well-settled  rule  in  equity  that  time 
is  not  of  the  essence  of  the  contract  to  con- 
vey lands,  unless  made  ao  by  direct  contract 
of  the  parties  or  necessary  implication." 

In  Hoagland  v.  Murray,  63  Colo.  50,  123 
Pat  664,  this  court  quoted  with  approval  the 
case  above  cited.    This  is  the  general  rule: 

"The  intent  to  make  time  of  the  essence 
must  be  clearly  and  unmistakably  shown.  An 
intention  to  make  time  essential  cannot  be  in- 
ferred from  the  mere  appointment  of  a  day 
for  the  delivery  of  a  deed,  or  the  payment  of  the 
price."    36  Cyc.  713. 

The  trial  court  did  not  err  in  holding  that 
the  plaintiff  had  a  right  to  a  specific  perform- 
ance of  the  contract  upcm  the  part  of  the  de- 
fendant, on  the  payment  of  the  balance  of  the 
purchase  price. 

The  judgment  ia  therefore  affirmed. 

GABRIGUES.  C.  J.,  and  BURKE,  J.,  con- 
cur. 


(69  Colo.  190) 
TREAT  V.  SCHMIDT  et  aJ.    (No.  9669.) 

(Supreme  Court  of  Colorado.    June  7,  1920.) 

1.  Mines  and  minerals  <g=354(4)— Evidence  held 
not  to  establish  fraudulent  intent  on  part  of 
grantee  of  ooal  lands. 

In  suit  by  the  seller  of  land  to  have  his  deed 
canceled,  evidence  held  insufficient  to  establish 
a  fraudulent  intent  on  the  part  of  the  grantee 
in  representing  that  the  land,  from  which  coal 
was  subsequently  removed  by  a  corporation  or- 
ganized by  him  and  others,  was  mined  out. 

2.  Appeal  and  error  «s»842(2)— Agency  held 
question  of  law  for  purpose  of  review. 

Supreme  Conrt  is  not  bound  by  the  trial 
court's  finding  on  the  question  whether  de- 
fendant was  the  agent  of  plaintiff  to  sell  plain- 
tiff's land  when  he  took  title  to  it,  plaintiff's 
suit  being  to  cancel  the  deed  for  defendant's 
fraud,  the  relation  of  the  parties  on  the  un- 
disputed evidence  being  a  question  of  law. 


3.  Principal  and  I  agent  «=»69(i)— Defendant 
who  undertook  to  sell  plaintiff's  land  tatter's 
agent. 

Where  defendant  undertook  to  sell  plain- 
tiff's land  at  an  agreed  price,  he  was  plaintiff's 
agent  as  respects  his  duty  of  good  faith  to 
plaintiff. 

4.  Principal  and  agent  «=969(4)— Agent  to  Mil 
cannot  buy  for  self  without  disclosure. 

An  agent 'to  sell  cannot  purchase  the  prop- 
erty for  himself  unless  he  makes  known  to  his 
principal  that  he  is  such  purchaser  and  ac- 
quaints him  with  all  facts,  an  inhibition  wliicb 
applies  regardless  of  the  agent's  good  faith,  so 
that  deed  to  an  agent  to  sell  from  his  principal 
is  voidable  by  the  latter. 

5.  Corporations  «=3428(6)— Company  organ- 
ized by  agent  to  sell  plaintiff's  land  which 
agent  with  his  wife  constituted  majority  of  di- 
rectors held  chargeable  with  knowledge  of  In- 
validity of  deed  thereof. 

Where  a  corporation  organized  by  defend- 
ant agent  to  sell  plaintiff's  coal  lands  was  a 
mere  creature  of  the  agent,  who  purchased  for 
himself,  and  he  and  his  wife  constituted  a 
majority  of  the  directorate,  the  company  is 
chargeable  with  knowledge  of  the  invalidity  of 
plaintiff's  deed  to  defendant  agent,  and  is  in 
no  better  position  than  the  agent  himself. 

6.  Canoeliation  of  Instruments  9=937(4)— Ten- 
der In  oomplaint  sufficient. 

In  suit  for  rescission  of  contract,  whereby 
coal  lands  were  sold  by  plaintiff  to  his  agent 
to  sell  without  disclosure  on  the  agenf  s  part 
that  he  was  buying  for  himself,  so  that  the 
conveyance  was  voidable,  the  allegation  in  the 
complaint  that  plaintiff  brought  the  amount  paid 
by  the  agent  into  court  for  delivery  to  him 
constituted  a  sufficient  tender. 

Error  to  District  Court,  Las  Animas  Coun- 
ty;  A.  C.  McChesney,  Judge. 

Suit  by  C.  P.  Treat  against  H.  A.  Schmidt 
and  the  Vandalla  Coal  Company.  To  review 
judgment  for  defendants,  plaintiff  brings  er- 
ror.   Reversed,  with  directions. 

D.  J.  Davles,  of  Denver,  for  plaintiff  in 
error. 

A.  E.  McGlashan,  of  Trinidad,  and  W.  B. 
Morgan,  of  Denver,  for  defendants  in  error. 

TELLER,  J.  The  plaintiff  in  error,  by  suit, 
sought  to  have  canceled  a  deed  by  which  he 
conveyed  to  the  defendant  In  error  Schmidt 
certain  lands  In  Las  Animas  county  and  for 
an  accounting  as  to  coal  produced  therefrom. 
The  defendants  had  judgment,  and  the  case 
is  now  before  us  for  review. 

The  complaint  alleged  that  the  conveyance 
was  Invalid:  First,  because  it  was  Induced 
by  misrepresentation  and  fraud;  and,  second, 
because  the  land  was  conveyed  to  defendant 
Schmidt  when  he  was  plaintiff's  agent  to 
seU  it 

In  February,  1914,  Schmidt,  a  resident  of 
Trinidad,  wrote  plaintiff,   then  residing  in 
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New  Tork,  in  relation  to  the  assessment  of 
plaintiff's  lands,  stating,  among  other  things, 
that  the  assessor  had  "recognized  the  tact  at 
last  that  section  31  is  mined  out,"  that  being 
the  land  Involved  in  this  action,  and  he  fur- 
ther stated  that  he  vras  a  partner  of  a  former 
agent  of  plaintiff.  On  May  1,  1914,  Schmidt 
Inquired  what  plaintiff's  price  was  on  "the 
land  that  had  been  mined  out,"  stating  that 
he  had  an  inqairy  as  to  plaintiff's  pric& '  He 
also  said  that  the  Inquirer  would  pay  only  the 
price  usually  paid  for  grazing  land— 1.  e., 
from  $3  to  $5  per  acre.  There  was  further 
correspondence  between  the  parties  concern- 
ing the  title  and  assessment  of  said  lands, 
and  mention  was  several  times  made  by 
Schmidt  of  inquiries  as  to  the  sale  of  this  and 
other  lands  owned  by  plaintiff.  Under  date 
of  April  4, 1916,  Schmidt  wrote  plaintiff  a  let- 
ter concerning  title  to  the  land  here  Involved, 
and  containing  the  following: 

"This  land  you  mentioned  that  was  hereto- 
fore leased  to  the  Colorado  Fuel  &  Iron  Com- 
pany, and  which  has  the  coal  mined  ont.  is 
not  worth  very  much,  and  never  will  be  worth 
much,  as  it  is  no  good  for  agriculture,  and 
abont  all  the  value  it  has  is  for  pasture  for 
goats. 

"I  know  a  party  that  would  purchase  it  if 
you  would  sell  it  cheap,  but  I  do  not  think  yon 
can  get  over  $300  for  this  quarter  section." 

A  few  days  later  he  wrote  again,  saying 
that  he  had  a  prospective  buyer,  and  that 
plaintiff  should  act  promptly,  lest  the  buyer 
change  his  mind  before  the  sale  was  com- 
pleted. 

On  April  20,  1916,  he  again  wrote  that  he 
had  a  buyer ;  and  on  May  6,  1918,  he  request- 
ed plaintiff  to  execute  and  return  Inclosed 
deeds,  with  draft  for  flOO,  which  he  prom- 
ised to  take  up.  He  said,  "I  have  put  myself 
as  grantee  to  expedite  matters." 

The  deeds  were  executed  and  delivered,  and 
the  money  paid.  A  short  time  thereafter 
Schmidt  conveyed  the  land  to  the  other  de- 
fendant in  error,  a  corporation  organized  by 
him,  and  of  which  defendant  Schmidt,  his 
wife,  and  one  Garcia  constituted  the  board  of 
directors  when  the  conveyance  was  made.  A 
lessee  of  said  company  took  from  said  land 
from  20,000  to  22,000  tons  of  coal.  Schmidt 
denies  that  the  deed  was  obtained  by  fraud, 
and  that  he  was  the  agent  of  plaintiff  for  the 
sale  of  the  land. 

[1-3]  We  are  of  the  opinion  that  the  evl- 
dence  does  not  establish  a  fraudulent  intent 
on  the  part  of  defendant  Schmidt.  We  can- 
not, however,  agree  with  the  trial  court  that 
be  was  not  the  plaintiff's  agent  to  sell  the 
land  when  he  took  title  to  it  We  are  not 
bound  by  the  court's  finding  on  that  question, 
because  the  relation  of  the  parties,  on  the  un- 
disputed evidence,  is  a  question  of  law.  The 
correspondence  in  evidence  establishes  the 
agency.    Schmidt  undertook  to  sell  plainttfCa 
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land  at  an  agreed  price,  and  that  establishes 

his  agency. 

[4]  In  Fisher  v.  Seymour,  23  Colo.  542,  550, 
49  Pac.  30,  33,  after  holding  as  above  stated, 
this  court  said: 

"The  law  requires  the  utmost  good  faith 
on  the  part  of  an  agent  when  dealing  with  his 
principid,  and  it  is  well  settled  that  an  agent, 
to  sell,  can  not  purchase  the  property  for  him- 
self, unless  he  makes  known  to  his  principal 
that  he  is  such  purchaser,  and  acquaints  him 
with  all  the  facts." 

In  Tyler  v.  Sanborn,  128  HL  136,  21  N.  B. 
193,  4  L.  H.  A.  218,  15  Am.  St  Rep.  97,  It  is 
said: 

"An  agent  cannot  either  directly  or  indirect- 
ly, have  an  interest  in  the  sale  of  the  property 
of  his  principal  which  is  witliin  the  scope  of  his 
agency,  without  the  consent  of  his  principal, 
freely  given,  after  full  knowledge  of  every  mat- 
ter known  to  the  agent  wliich  might  affect  the 
principal." 

This  inhlbitlcHi  applies  regardless  of  the 
good  faith  of  the  agent.  United  States  v.  Car- 
ter, 217  U.  S.  286,  30  Sup.  Ct  615,  54  li.  Ed. 
769,  19  Ann.  Cas.  594.  The  law  does  not 
allo.w  an  agent  to  occupy  a  position  in  M^hicli 
he  may  he  tempted  to  betray  his  trust 

[6]  It  follows  that  the  deed  from  plaintiff 
to  defendant  Schmidt  was  voidable,  and  that 
the  plaintiff  was  entitled  to  have  It  canceled. 
Since  the  corporation  defendant  was  a  crea- 
ture of  Schmidt's,  and  he  and  bis  wife  con- 
stituted a  majority  of  the  directory.  It  must 
be  held  that  ^hat  company  bad  knowledge  of 
the  invalidity  of  the  deed.  It  is  therefore  in 
no  better  position  than  is  Schmidt  himself. 

[6]  It  is  contended,  however,  that  plaintiff 
had  no  cause  of  action,  because  no  tender  had 
been  made  of  tlie  $400  received  by  plaintiff. 
T^  trial  court  found  that  no  tender  was 
made  prior  to  the  institntlon  of  the  suit. 
Plaintiff  was  suing  in  equity  for  a  rescission 
of  the  contract  and  tendered  said  sum  to  the 
defendant.  He  alleged,  in  the  usual  form, 
that  he  now  brought  the  said  sum  Into  court 
tor  d^very  to  the  defendants. 

In  Gould  V.  Cayuga  County  National  Bank, 
89  N.  Y.  75,  in  an  action  for  rescission,  the 
court  said: 

"In  such  a  case  it  is  sufficient  for  the  plain- 
tiff to  offer  in  his  complaint  to  restore  to  the 
defendant  what  he  has  received,  and  the  rights 
of  the  parties  can  be  fully  regulated  and  pro- 
tected in  the  judgment  to  l>e  entered." 

In  Ludlngton  v.  Patton,  111  Wis.  208,  86  N. 
W.  571,  the  court  speaking  of  actions  to  re- 
scind, says: 

"In  such  actions  the  plaintiff  does  not  pro- 
ceed upon  the  theory  of  a  contract  already 
avoided  on  the  ground  of  fraud,  but  upon  the 
theory  that  the  Jurisdiction  of  equity  is  needed 
to  accomplish  that  end  and  to  give  such  inci- 
dental relief  as  the  plaintiC  may  be  entitled 
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to.  It  h  Bnflident  in  such  a  caB«  to  show  hj 
the  complaint  a  willingness  to  do  eqait;.  The 
distinction  mnst  be  kept  in  mind,  in  order  to 
properl;  apply  the  rule  vnder  consideration, 
between  an  action  in  equity  to  rescind  a  con- 
tract and  the  rescission  of  the  contract  hj  the 
act  of  the  party  followed  by  an  action  at  law 
for  a  recovery  by  such  party  of  the  money  or 
property  he  parted  with  upon  the  faith  of  such 
contract" 

The  tender  In  the  complaint  was  sufficient. 
The  deeds  should  be  canceled,  and  the  defend- 
ants ruled  to  account  to  plaintiff,  as  prayed 
In  the  complaint 

The  Judgment  is  accordingly  reversed,  with 
directions  for  further  proceedings  In  accord- 
ance with  the  views  above  expressed. 

6ARBI0UBS,  C.  J.,  and  BURKB,  J.,  con- 
cur. 


(69  Colo.  266) 

CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  PEOPLE 

ex  rel.  BOARD  OF  COM'RS  OF  EL 

PASO  COUNTY.  (No.  9662.) 

(Supreme  Court  of  (Colorado.    Nov.  8,  1920.) 

1.  Stipniatlons  <8=>I4(4)— Contention  held  ex- 
clnded  by  agreed  statement  of  facts. 

Contention,  in  suit  to  compel  a  railroad 
company  to  constmct  a  bridge  across  a  cut  in 
which  is  its  track,  that  the  bridge  is  a  safety 
device,  which  Public  UtiliUes  Act  1913,  f  13, 
requires  the  company  to  construct  and  main- 
taili,  is  excluded  by  the  stipulation  of  the 
asreed  statement  of  facts,  on  which  the  cause 
was  submitted,  that  the  bridge  is  no  part  of  any 
safety  device. 

2.  Railroads  «s>96  — No  aeminon-law  dety  to 
bridge  for  subsequent  highway. 

A  Tailroad  company  is  under  no  duty  at 
common  law  to  construct  a  bridge  to  carry  a 
hii^way  over  its  tracks,  where  the  highway 
is  laid  out  after  the  railroad  is  constructed. 

3.  Railroads  <8=>9&— Road  not  estopped  to  deny 
obligation  to  maintain  bridge. 

A  railroad  company,  which  voluntarily  built 
a  bridge  over  a  cut,  is  not  estopped  to  deny  duty 
to  the  county  to  maintain  the  bridge;  the  nec- 
essary change  of  position  by  the  county,  to  its 
damage,  not  appearing  from  the  fact  that  the 
county  graded  approaches  to  the  bridge,  mak- 
ing it  available  as  part  of  a  highway  laid  out 
after  the  company  constructed  its  road. 

4.  Mandamus  <=»  10— Contract  making  It  com- 
pany's duty  to  maintain  bridge  over  Its  rail- 
road not  inferred. 

A  duty  to  be  enforced  by  mandamus  must 
be  dear  and  definite,  and  a  contract  between  a 
county  and  a  railroad  company  making  it  the 
duty  of  the  company  to  maintain  a  bridge,  which 
it  Vuilt  at  a  point  where  there  was  no  bigliway, 
over  a  cut  in  which  was  its  road,  cannot  be  in- 
ferred. 

Allen,  J.,  dissenting. 


En  Banc. 

Error  to  District  Court,  EH  Paso  County: 
John  W.  Sheafor,  Jadge. 

Mandamns  by  the  People,  on  the  relation  of 
the  Board  of  Commissioners  of  El  Paso  Coun- 
ty, against  the  Chicago,  Rock  Island  &  Pac- 
ific Hallway  Company.  Peremptory  writ 
granted,  and  defendant  brings  error.  Revers- 
ed, with  directions. 

William  V.  Hodges,  of  Denver,  Blerbauer 
&  Jackson,  of  Ciolorado  Springs,  for  plaintiff 
in  error. 

William  0.  Robinson,  of  Colorado  Springs, 
for  defendant  in  error. 

TELLER,  J.  The  board  of  county  commis- 
sioners of  El  Paso  county,  as  relator,  obtain- 
ed a  iteremptory  writ  of  mandamus  requiring 
the  plaintiff  in  error  to  construct  a  bridge 
across  a  cut  through  which  its  tracks  run 
just  north  of  the  limits  of  the  city  of  Colora- 
do Springs.    The  case  is  before  us  on  error. 

The  cause  was  submitted  upon  a  statement 
of  facts,  from  which  it  appears  that  the  rail- 
road was  constructed  in  1688,  and  about  five 
years  later  it  voluntarily  built  a  bridge  over 
this  cut,  at  a  point  which  would  be  within  the 
lines  of  Tejon  street,  if  extended  nortb«-Iy 
from  the  city  limits  across  the  railroad  right 
of  way;  that  no  highway  has  ever  been  laid 
out  or  dedicated  at  the  point  in  question; 
that,  notwithstanding  this  fact,  the  bridge 
has  been  used  by  the  public  for  travel  across 
said  right  of  way ;  that  the  county  construct- 
ed a  road  leading  to  and  from  said  bridge, 
and  approaches  to  it,  and  have  kept  said 
roadway  in  repair  and  open  to  the  use  of  the 
public  It  is  further  stated  in  said  statement 
that  the  bridge  "is  no  part  of  any  safety  de- 
vice for  the  safety  of  persons  passing  over 
said  railroad  and  over  said  right  of  way." 

The  right  to  the  mandamus  is  based  by  the 
defendant  In  error  on  three  grounds:  Birst, 
that  the  duty  of  nrnlntainlng  the  bridge  Is  im- 
posed upon  the  railroad  company  by  statute; 
second,  that  such  duties  are  imposed  by  the 
common  law;  and,  third,  that  the  railroad  is 
estopped  to  deny  that  such  duty  rests  upon  It 

[1]  Under  the  first  head,  reliance  is  placed 
upon  the  following  provision  of  section  13  of 
the  Public  Utilities  Act  of  1913  (chapter  127), 
which  reads  as  follows: 

"(b)  Every  public  utility  shall  furnish,  pro- 
vide and  maintain  such  service,  instrumentali- 
ties, equipment  and  facilities  as  shall  promote 
the  safety,  health,  comfort  and  convenience  of 
its  patrons,  employees  and  the  public,  and  as 
shall  in  all  respects  be  adequate,  effident  just 
and  reasonable." 

Counsel  contend  that  the  bridge  is  a  safety 
device  which  the  above-quoted  statute  requir- 
es the  plaintiff  in  error  to  construct  and  main- 
tain. The  trouble  with  this  contention  is  that 
it  is  excluded  by  the  last  paragraph  of  the 
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agreed  statement  of  facts,  aa  above  dted.  It 
Is  not  necessary,  therefore,  to  determine 
whether  the  statute  In  question  applies  to  the 
bridge. 

[2]  To  support  the  second  proposition,  that 
the  railway  company  is  required  by  the  com- 
mon law  to  maintain  the  bridge,  counsel  re- 
lies upon  the  case  of  State  v.  St  P.  Ry.  Co., 
88  Minn.  380,  108  N.  W.  261,  28  Ll  R.  A.  (N. 
S.)  298, 120  Am.  St  Rep.  581,  8  Ann.  Cas.  1047. 
and  People  v.  U.  P.  Ry.  Co.,  20  Colo.  186,  87 
Pac.  610.  These  cases  do  not  support  the  po- 
sition. In  the  Minnesota  case  it  was  held  that 
the  railway  company's  charter  required  it  to 
repair  the  bridge,  and  the  question  of  the 
common-law  duty  did  not  arise.  The  Colo- 
rado case  dted  concerned  railway  crossings 
of  streets  laid  out  before  the  construction  of 
the  railroad.  Plaintiff  In  error  does  not  deny 
that  in  that  case  the  railroad  company  yrould 
have  to  erect  and  maintain  a  crossing. 

Counsel  dte,  also,  the  case  of  I.  C.  Ry.  Go. 
T.  WlUenborg,  117  111.  208,  7  N.  E.  698,  57  Am. 
Rep.  862.  In  tliat  case  the  railroad  com- 
pany sought  to  enjoin  a  landowner  from  put- 
ting In  a  crossing.  The  court  held  that  in- 
junction would  not  lie,  because  the  right  of 
way  at  that  point  provided  that  the  landown- 
er should  be  entitled  to  crossings,  and,  in  ad- 
dition, there  was  a  statute  which  required  the 
railroad  company  to  put  in  crossings.  That 
the  railroad  may  be  required  by  statute  to  put 
in  crossings  upon  highways  laid  out  either  be- 
fore or  after  the  construction  of  a  railroad 
need  not  be  denied.  Here  there  has  been  no 
legislation  on  the  subject  The  weight  of  au- 
thority Is  strongly  against  the  position  taken 
by  defendant  in  error.  Northern  Central  Ry. 
Ga  ▼.  Baltimore,  46  Md>  425;  I.  a  Ry.  Co.  t. 
Bloomlngton,  76  111.  447;  Town  of  O'Fallon 
v.  Ohio  &  M.  R.  Co.,  45  HI.  App.  672,  679.  In 
the  latter  case  the  court  said: 

"Hbe  duty  to  construct  railroad  crossings  on 
highways  and  approaclies  thereto,  aa  to  high- 
ways laid  out  over  railroads  already  conatruct- 
ed,  is  not  imposed  by  the  common  law.  It  is 
strictly  a  duty  of  statutory  enactment,  as  a  po- 
lice regulation." 

See,  also,  City  of  Bloomlngton  t.  I.  0.  R. 
Co.,  154  111.  639,  39  N.  B.  478,  where  the  same 
doctrine  Is  laid  down. 

In  City  of  Albia  t.  0.,  B.  &  Q.  Ry.  Co.,  102 
Iowa,  624,  71  N.  W.  641,  it  was  held  that,  In 
the  absence  of  express  legislation,  a  railroad 
company  cannot  be  required  to  construct  Tia- 
tfncts  over  its  right  of  way,  in  order  to  pro- 
long or  connect  streets  or  highways  establish- 
ed after  the  location  and  acquisition  of  the 
right  of  .way. 

In  U  &  M.  Co.  V.  Hopkins  County,  163  Ey. 
718,  166  S.  W.  379,  the  court  had  nnder  con- 
sideration a  statute  requiring  railroads  to  put 
in  street  crossings  and  to  restore  roads  cross- 
ed to  their  former  condition.  The  county  was 
attempting  to  compel  tbe  railroad  company 


to  construct  an  overhead  bridge  across  its 
right  of  way.   Tbe  court  said : 

"Evidently  this  statute  contemplates  the 
crossing  of  a  highway  by  tbe  railroad  tracic,  at 
grade,  and  not  an  overhead  crossing  at  great 
expense.  •  *  •  There  being  no  *  •  • 
authority  sufficient  to  authorize  the  county  to 
exercise  its  police  power  to  the  extent  here 
done,  the  drcult  court  was  in  error,  and  went 
bsyond  the  scope  of  tbe  statute  in  requiring  ap- 
pellant to  constrnct  and  maintain  an  overhead 
bridge,  at  its  own  cost" 

To  tbe  same  effect  is  tbe  case  of  C,  H.  &  D. 
H.  Co.  v.  City  of  Troy,  68  Ohio  St  610,  67  N. 
B.  1051,  nnd  C,  M.  &  St  P.  Ry.  Ca  v.  Mil- 
waukee, 97  Wis.  418,  72  N.  W.  1118. 

[3]  Thb  third  position  of  counsel  Is  that  the 
plaintiff  In  error  is  estopped  to  deny  its  duty 
to  maintain  the  bridge,  because,  It  is  said,  it 
erected  a  bridge  and  permitted  the  county  to 
grade  approaches  to  it  The  necessary  ele- 
ment In  a  case  of  estoppel — ^1.  e.,  the  change 
of  position  by  the  party  alleging  the  estoppel 
— is  found  by  counsel  in  the  alleged  fact  that 
the  building  of  the  bridge  induced  the  county 
to  construct  a  new  public  road.  This  assumes 
that  the  county  has  been  damaged  by  the  grad- 
ing of  the  approadies  to  the  bridge,  making  It 
available  as  a  part  of  a  highway.  It  does  not 
appear  that  the  county  by  its  action  has  suf- 
fered any  damage.  It  must  be  supposed  that, 
the  rond  was  necessary,  else  the  grading 
would  not  have  been  done.  The  county's 
right  to  it  is  not  Impaired,  and  if  tbe  bridge 
is  in  law  to  be  maintained  by  the  county  as 
a  part  of  the  highway — assuming  for  the  pur- 
poses of  argument  that  tbe  roadway  from 
the  dty  limits  northerly  will  be  made  a  pub- 
lic highway — the  county  has  lost  nothing. 

It  would  appear,  further,  that  If  the  coun- 
ty constructed  approaches  to  the  bridge  at  a 
point  where  there  was  no  highway.  It  did  so 
at  its  own  risk.  A  bridge  could  not  have  been 
built  with  the  reasonable  expectation  that  the 
county  would  expend  money  on  approaches  to 
it  where  there  was  no  highway.  Certainly 
the  plaintiff  In  error  obtained  no  advantage 
by  the  construction  of  a  highway  which  coun- 
sd  says  Its  action  Induced. 

.{4]  Counsel  further  contend  that  we  must 
infer  that  there  was  a  contract  between  tbe 
county  and  the  railroad  company  under  which 
the  road  was  built  It  must  be  remembered 
that  this  is  an  action  of  mandamus,  and  the 
duty  to  be  enforced  must  be  dear  and  defi- 
nite. Such  duty  may  not  be  inferred  from 
the  existence  of  such  facts  as  those  upon 
which  counsel  relies.  There  was  no  duty  Im- 
pose^ upon  the  railroad  company  to  maintain 
the  bridge,  and  it  is  not  estopped  to  deny  its 
obligation  in  that  respect 

The  Judgment  is  accordingly  reversed,  with 
directions  to  disralss  the  writ 

AliliBN,  X,  dissents. 

SCOTT  and  BAILEY,  JJ., 
ins. 


not  partidpat> 
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(69  Colo.  216) 

LANE  V.  GOODING  Wt  >l.     (No.  9643.) 

(Supreme  C!oart  of  Colorado.    Not.  8,  1920.) 

r.  Attorney  and  client  «=3l50— Client  Mttling 

oase   at   least  liable  on  quantum   maniit,  If 

not  on  oontraet  for  contingent  fee. 

A    client,   dischargliig   attorneys    employed 

on  a  contingent  fee  of  $2,000  and  settling  tiie 

case,  was  at  least  liable  on  quantum  meruit, 

if  not   on  the  contract,  having  pat  it  out  of 

the  attorneys'  power  to  complete  the  contract. 

2.  Attorney  and  ollent  €s>l48(l)— Employment 
on  oontlngmt  fee  held  not  limited  to  pro- 
ceedings In  district  court. 

The  employment  of  attorneys  to  perform  all 
legal  services  incident  or  pertaining  to  a  de- 
scribed cause  of  action  pending  in  the  district 
court  for  a  contingent  fee  did  not  refer  only 
to  the  action  in  the  district  court,  especially 
where  the  attorneys,  after  an  adverse  judg- 
ment in  the  district  court,  took  the  matter  to 
the  Supreme  Court  without  further  contract 
and  the  client  requested  them  to  advance  costs 
for  that  purpose  and  repaid  the  costs. 

Bn  Banc. 

Error  to  District  C^urt,  Routt  (bounty; 
John  T.  Shumate,  Judge. 

Action  by  A.  M.  Oooding  and  another 
against  John  W.  Lane.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    AtUrmed. 

Albert  Q.  Craig,  of  Denver,  for  plaintiff  In 
error. 

A.  M.  Gooding,  of  Steamboat  Springs,  for 
defendants  In  error. 

DENISON,  J.  Gooding  and  Wessells  were 
plaintiffs  below,  and  had  a  verdict  and  Judg- 
ment for  11,000  upon  a  quantum  meruit,  for 
services  as  attorneys.  They  entered  into  a 
written  contract  with  Lane,  defendant  be- 
low, "to  perform  all  legal  services  Incident 
or  pertaining  to  a  certain  cause  of  action 
wherein  John  W.  Lane  Is  plaintiff  and  Ulbert 
J.  Lyon  is  defendant,  pending  in  the  district 
court  of  Morgan  covmty,"  for  a  contingent  fee 
of  $2,000  payable  in  land.  The  suit  of  Lane 
v.  Lyon  was  transferred  to  Routt  county. 
Lane  was  there  defeated,  a  writ  of  error  was 
sued  out  of  this  eoUrt,  pending  which  Lane 
employed  other  counsel,  and,  without  notice 
to  Gooding  and  Wessells,  settled  with  Lyon. 

[1]  The  present  suit  was  brought  by  Good- 
ing and  Wessells  upon  the  contract,  but  the 
complaint  contained  a  count  in  quantum  mer- 
uit upon  which  the  verdict  and  judgment  were 
rendered.  Since  Lane  put  it  out  of  his  at- 
torney's power  to  complete  the  contract,  he 
was  at -least  liable  on  quantum  meruit,  if 
not  upon  the  contract 

[2]  It  Is  dalmed  that  the  contract  referred 
only  to  the  action  in  the  district  court  but 
we  do  not  think  that  is  a  reasonable  con- 
struction of  it  The  contract  refers  to 
"cause  of  action,"  not  suit  or  action ;   there- 


fore the  attorneys  were  employed,  not  merely 
to  complete  the  proceedings  which  consti- 
tuted the  action  in  the  district  court  but  to 
secure  for  their  client  redress  for  the  viola- 
tion of  some  right,  which  right  and  viola- 
tion constituted  his  "cause  of  action."  The 
parties  evidently  so  understood  it,  because  the 
attorneys  without  further  contract  took  the 
matter  to  this  court  and  Lane  requested 
them  to  advance,  and  repaid  to  them,  costs 
for  that  purpose;  furthermore,  we  think  a 
contract  for  a  contingent  fee  to  cover  services 
in  the  lower  court  merely  would  be  rather 
unusual. 

The  above  considerations  make  it  unneces- 
sary to  notice  the  question  whether^  in 
view  of  the  contract.  Lane  had  power  to 
abandon  his  suit  against  Lyon  without  the 
consent  of  his  attorneys,  and  several  other 
questions  which  are  noticed  in  the  briefs. 

The  Judgment  is  affirmed. 

SC!OTT  and  BAILEY,  33.,  not  parttdpat- 
Ing. 


(69  Colo.  221) 
MOGOTE-NORTHEASTERN  CONSOU 
DITCH  CO.  V.  GALLEGOS. 
(No.  9667.) 

(Supreme  Court  of  Colorado.    Nov.  8,  1920.) 

1.  Stipulations  <£=>5,  6  —  Stipulations,  not  in 
writing  or  made  In  court,  are  unenforceable. 

If  attorneys  trust  to  the  uncertainties  of 
agreements  made  out  of  court,  instead  of  mak- 
ing written  stipulations  or  securing  regular  or- 
ders upon  notice  or  appearance,  in  case  of  dis- 
pute their  .stipulations  cannot  be  enforced. 

2.  Appeal  and  error  «=>644(2)— Signing  bill  of 
exceptions  without  objection  because  too  late 
waives  obJeoMon. 

If  plaintiff's  attorney  desired  to  object  to 
the  signing  of  a  bill  of  exceptions  and  its  rec- 
ord because  not  made  in  time  or  by  agreement 
he  should  have  added  to  his  memorandum  there- 
on a  statement  that  he  so  objected,  or  have 
gone  before  the  court  with  his  opponent  and  ob- 
jected there,  and,  failing  to  do  so,  he  should 
be  regarded  as  waiving  objection  and  consent- 
ing to  its  allowance. 

3.  Exceptions,  bill  of  €=>40(7)— Time  for  pr»- 
senting  bill  may  be  extended  by  consent. 

Under  Laws  1911,  p.  10,  a  bill  of  exceptions 
cannot  be  allowed  if  both  the  60  days'  time 
fixed  in  the  statute  and  any  extended  time 
granted  within  such  60  days  have  expired,  ex- 
cept where  the  parties  have  consented. 

Department  2. 

Error  to  District  (^urt,  Conejos  County; 
Jesse  C.  Wiley,  Judge. 

Action  between  the  Mogote-Northeastem 
Consolidated  Ditch  Company  and  Bodolfo 
Gallegos.    Judgment  therein,  and  the  former 
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brings  error.    On  motion  to  strike  bill  of  ex- 
ceptions.   Motion  denied. 

Ralph  L.  Carr,  of  Antonito,  for  plaintiff  In 
error. 

James  P.  Veerkamp,  of  Monte  Vista,  for 
defendant  In  error. 

DENISON,  J.  [1-8]  The  defendant  In  error 
moves  to  strike  oat  the  bill  of  exceptions 
because  it  was  not  presented  to  the  court 
below  within  the  time  allowed  by  that  court. 
It  appears  by  affidavits  filed  In  this  court  that 
the  attorneys  for  the  respective  parties  had 
some  conversations  as  to  extension  of  time 
for  presenting  the  bill  of  exceptions,  but 
they,  do  not  agree  as  to  what  those  conversa- 
tions were. 

We  cannot  try  a  question  of  veracity  of 
attorneys  as  to  their  oral  agreements  made 
out  of  court,  nor  correct  their  misunderstand- 
ings. If  they  trust  to  such  uncertainties, 
and  do  not  take  the  prescribed  and  certain 
methods  of  written  stipulations  or  regular 
orders  made  upon  notice  or  appearance,  they 
must  understand  that  each  is  relying  solely 
on  the  other,  and  that  in  case  of  dispute  the 
stipulation  cannot  be  enforced.  In  this  case, 
then,  we  must  take  the  record  as  It  stands 
before  us. 

The  extended  time  expired  June  5,  1020, 
and  on  the  22d  of  June  the  attorney  for  the 
plaintiff  in  error  presented  the  bill  of  excep- 
tions and  transcript  of  record  to  the  attorney 
for  the  defendant  in  error  at  Monte  Vista, 
with  the  following  notice: 

"To  James  P.  Veerkamp,  Esq.,  Attorney  for 

the  plaintiff  above  named: — I  hereby  submit  to 

you  for  approval  or  correction  the  record  and 

bill  of  exceptions  in  the  above  entitled  cause. 

"Ralph  L.  Carr,  Attorney  for  Defendant." 

Upon  the  face  of  this  notice  is  the  following 
memorandum,  In  the  handwriting  of  the  at- 
torney for  the  plaintiff  below: 

"This  record  and  bill  of  exceptions  correctly 
states  the  proceedings  in  the  trial  of  this  case 
6/22-1920. 

"James  P.  Veerkamp,  Attorney  for  Plaintiff." 

The  attorney  for  the  defendant  took  the 
record  and  bill  of  exceptions  bearing  this 
notice  and  memorandum  to  the  Judge  at  Del 
Norte,  and  the  bill  was  thereupon  approved. 

If  the  plaintiff's  attorney  desired  to  object 
to  the  signing  of  the  bill,  he  should  have 
added  to  his  memorandum  the  statement  that 
he  objected  to  the  signing  because  it  was  too 
late,  as  in  Bell  v.  Murray,  13  Colo.  App.,  217, 
67  Pac.  488,  or  have  gone  before  the  court 
with  his  opponent  and  objected  there.  This 
case  in  all  essentials  is  like  the  case  of  B.  I. 
Dupont,  etc.,  Co.  v.  Smith,  249  Fed.  403,  161 
C.  C.  A.  377,  and  differs  very  little  from  the 
case  of  Hoover  v.  Shott,  182  Pac.  883.  , 

The  court  cannot,  without  consent,  allow  a 
bill  of  exceptions  after  both  the  60  days  men- 


DITCH  A  RESERVOIR  00.  671 

P.) 

tloned  in  S.  L.  1911,  p  10,  and  any  extoided 
time  granted  within  said  60  days  have  ex- 
pired (Ransom  v.  Holland,  182  Pac.  885) ;  but 
we  think  that  whenever  an  attorney  approves 
a  bill  of  exceptions  and  permits  it  to  be 
allowed  without  making  the  objection  that 
it  is  too  late,  he  should  be  regarded  as  waiv- 
ing that  objection  and  consenting  to  the 
allowance  (see  R.  6.  S.  R.  R.  Co.  v.  C.  F.  & 
L  Co.,  41  Colo.  3,  7,  8,  91  Pac.  1114).  Such  a 
rule  is  fair  to  all  parties,  tends  to  prevent 
disaster  to  litigants  through  fraud  or  mis- 
understanding, and  Is  the  reasonable  inter- 
pretation of  the  approval  or  the  statement 
that  the  bill  correctly  states  the  proceedings. 
See  Rose  v.  Ag.  D.  Co.,  193  Pac.  671,  decided 
at  the  present  term. 

The  motion  to  strike  the  bill  of  exceptions 
should  be  denied.  There  is  a  suggestion  of 
diminution,  but  the  denial  of  the  motion  to 
strike  makes  It  unnecessary  to  consider  It. 

OARRIOUES,  G.  J.,  and  TELLER,  3.  (sit- 
ting for  SCOTT,  J.),  concur. 


(69  Colo.  232) 
ROSE  V.  AQRICULTURAL  DITCH  &  RES- 
ERVOIR CO.     (No.  9886.) 

(Supreme  Court  of  Colorado.    Nov.  8,  1920.) 

Exceptions,  bill  of  ^=340(7)— Time  for  present- 
ing bill  may  be  extended  by  consent. 
Although,  under  Laws  1911,  pp.  9,  10,  {  1, 
the  court  cannot  make  an  order  for  a  further 
extension  of  time  for  presenting  a  bill  of  excep- 
tions after  the  expiration  of  60  days  after  final 
judgment  without  the  parties'  consent,  it  can 
do  BO  with  such  consent. 

Department  2. 

Error  to  District  Court,  City  and  Count? 
of  Denver;  Charles  O.  Butler,  Judge. 

Action  between  H.  A.  Rose  and  the  Agri- 
cultural Ditch  &  Reservoir  Company.  From 
a  Judgment  therein,  the  former  brings  error. 
On  motion  to  strike  the  bill  of  exceptions. 
Motion  denied. 

Melville,  Melville  &  Walton,  of  Denver,  for 
plaintiff  in  error. 

Dubbs  &  Vldal  and  Garwood  &  Garwood, 
all  of  Denver,  for  defendant  in  error. 

DENISON,  J.  Defendant  la  error  moves 
to  strike  the  bill  of  exceptions  because  not 
allowed  in  time.  The  court  below,  within  the 
60  days  mentioned  In  S.  L.  1911,  pp.  9, 10,  J  1, 
granted  time  beyond  the  term  for  presenting 
the  bill  of  exceptions  for  allowance.  Further 
time  was  afterwards  repeatedly  granted,  the 
last  several  times  by  consent  of  the  attorney 
for  defendant  in  error. 

In  Re  Luthe's  Estate,  182  Pac.  885,  we  held 
that  the  court  could  not,  after  the  expiration 
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of  the  00-day  limit,  grant  any  farther  ex- 
tension. In  tbat  case,  bowerer,  the  last  ex- 
tension was  granted  without  the  consent  of 
the  defendant  in  error. 

The  qneetion  now  presented  is  whether, 
with  only  such  eonaent,  the  time  can  be  ex- 
tended. We  have  no  doubt  that  it  can.  The 
ar^tnent  agalnet  this  conclusion  is  not  with- 
out force,  1.  e.,  that  the  court  has  no  Juris- 
diction, after  liie  term,  to  extend,  except  by 
and  according  to  the  terms  of  the  statute  and 
that  consent  cannot  confer  Jurisdiction.  The 
flaw  in  this  argument  may  be  in  the  use  of 
the  word  "Jurisdiction."  There  is  mu^  doubt 
whether  the  objection  in  question  goes  to  the 
Jurisdiction.  See  Grelg  v.  Clement,  20  Colo. 
167,  173,  37  Pac.  960.  But,  letting  that  pass, 
the  question  is  forestalled  in  this  state. 
Murphy  T.  Cunningham,  1  C(4o.  467 ;  Rboadea 
T.  Dnunmond,  3  Colo.  874;  City  of  Central  ▼. 
Wllcoxen,  3  Colo.  566,  B70;  Learned  v.  Trttcb, 
6  Colo.  579,  680;  Grelg  v.  Clement,  20  Colo. 
167;  37  Pac.  960;  Ritchey  v.  People,  23  Colo. 
314,  47  Pac.  272,  384;  Robinson  y.  D.  &  R. 
G.  Co.,  24  Colo.  98,  49  Pac.  37;  Mackey  v. 
Monahan,  13  Colo.  App.  144,  148,  56  Pac.  680; 
County  Comra  v.  TuUey,  17  Colo.  App.  113, 
114,  67  Pac.  346;  Merrlner  v.  Jeppson,  19 
Colo.  App.  218,  219,  74  Pac.  341;  Pagosa 
Springs  T.  People,  23  Oolo.  App.  479,  481,  130 
Paa  618. 

Defendant  in  error  urges  that  the  consoit 


most  be  given  within  the  time  in  whldi  the 
court  might  legally  make  the  order.  What 
difference  could  that  make?  If  the  power 
depends  on  consent,  what  difference  can  It 
make  when  the  consent  be  given? 

Murphy  v.  Cunningham  goes  further  than 
is  here  necessary.  In  the  absence  of  both 
order  and  stipulation  it  implies  both  from 
conduct  of  defendant  Ip  error  in  tliis  court 

In  several  of  the  cases  above  dted  the 
question  turned  on  an  order  or  consent  or 
ladies  which  took  place  after  the  time  for 
allowance  had  passed., 

In  Robinson  v.  D.  &  R.  G.,  24  Colo.  98,  49 
Paa  37,  the  court  holds  that  laches  waives 
the  objection  that  the  order  Is  entered  too 
late.  If  laches  can  do  that,  a  fortiori  can 
consent  do  so.  So  of  Central  v.  Wllcoxen, 
3  Cola  560,  570;  Learned  v.  Tritch,  6  Colo. 
579,  580 ;  Mackey  v.  Monahan,  13  Colo.  App. 
144,  146,  56  Pac.  680;  County  Com'rs  v.  Tul- 
ley,  17  Colo.  App.  U3,  114,  67  Pac.  346; 
Merrlner  v.  Jeppson,  19  Oolo.  App.  218,  219, 
74  Pac.  341;  Pagosa  Springs  v.  People,  23 
Colo.  App.  470,  481,  130  Pac.  61& 

We  call  attention  to  the  case  of  Mogote- 
Northeastem  Coo.  D.  Co.  v.  Gallegos,  193 
Pac.  676,  decided  at  the  present  term. 

Motion  denied. 

OARRIGUBS,  C.  J.,  and  TELLWi,  I. 
(aitttng  tor  SOOTT,  JO,  concur. 
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McMillan  v.  momillan.    (no.  I6049.) 

(Sopreme  Oonrt  of  WashlngtoB.    Not.  29, 
1920.) 


1.  DIvorco  «=35S— HiKbajid,  guilty  of  Irrega- 
larity  provoking  aggravating  conduct  toward 
hin,  not  entitled'  to  deeree;  "reorlmlnatlon." 

,  Where  the  hueband'e  IrreKularlty  provoked 
the  wife  into  iU-tempered  and  aggravatins  con- 
dact  toward  him,  In  which  she  was  largely 
Justified  by  his  greater  wrongdoing,  the  hus- 
band is  barred  from  divorce  by  the  doctrine  of 
"recrimination,"  which  is,  that  a  person  seeking 
a  divorce  must  be  innocent  of  a  substantial 
wrong  toward  the  other  party  of  the  same  na- 
ture as  that  of  which  complaint  is  made. 

rSd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Re- 
crimlnation.] 

2,  Divorc*  «=>I2— Not  granted  merely  to  tab- 
•erve  objects  of  society. 

Divorce  will  not  be  granted  merely  because 
the  court  may  believe  that  the  ends  and  objects 
of  society  will  best  be  subserved  thereby. 

Department  Ir. 

Appeal  firom  Superior  Ckmrt,  King  County : 

Brerett  Smith,  Jndge. 

Action  for  divorce  by  William  J.  McMillan 
against  Leila  M.  McMillan.  From  decree  for 
plaintiff,  defendant  appeals.    Bevereed. 

Tucker  &  Hyland,  of  Seattle  (Ford  Q.  Bl- 
rldgek  of  Seattle,  of  counsel),  for  appellant 

Qeo.  H.  Bummena,  of  Seattle,  for  respond- 
ent. 

MACKINTOSH,  J.  The  respondent. Insti- 
tuted this  action  of  divorce  against  the  ap- 
pellant, alleging  cruel  and  Inhuman  treat- 
ment and  personal  indignities  rendering  life 
burdensome.  To  the  complaint  appellant  an- 
swered by  general  denial.  The  parties  have 
a  child  now  aged  seven  years.  At  the  con- 
clusion of  the  evidence  the  court  entered  a 
decree,  granting  a  divorce,  from  which  this 
appeal  is  prosecuted. 

[1]  Following  the  usual  custom  In  actions 
of  this  sort,  where  children  would  be  the 
innocent  sufferers  from  a  detailed  recitation 
of  the  various  charges  and  counter  charges, 
we  will  not  enter  upon  an  analysis  of  the 
testimony.  Summarized,  it  amounts  to  this : 
That  the  appellant  has  been  provoked  Into 
ill-tempered  and  aggravating  conduct  to- 
wards the  respondent,  which  has  doubtless 
Interfered  with  bis  peace  of  mind  and  com- 
fort, but  the  testimony  shows  that  her  ac- 
tions have  been  the  result  of  much  Irregu- 
larity on  the  iimrt  of  respondent,  and  that 
she  has  been  largely  Justified  In  her  lesser 
wrongs  by  the  greater  ones  on  his  part  We 
feel  that  under  the  circumstances  of  this 
case  the  respondent  Is  not  entitled  to  a  dl- 
Torce,  and  this  by  reason  of  the  doctrine 
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of  recrimination,  which  Is,  tbat  a  person 
seeking  a  divorce  must  be  Innocent  of  any 
substantial  wrongdoing  towards  the  other 
party  of  the  same  nature  as  that  of  which 
complaint  Is  made. 

In  Blsh(9  on  Marriage,  Divorce,  and  Sepa- 
radop,  yol.  2,  f  409  (eth  Ed.)  the  rule  Is 
stated  as  follows: 


"The  refusing  of  redress  to  a  plaintiff  who 
is  himself  at  fault  in  that  whereof  he  com- 
plains is  a  familiar  and  fundamental  principle 
in  our  entire  legal  system.  Marriage  creates 
reciprocal  duties.  And  for  certahi  breaches  of 
them,  commonly  spedfled  by  statutes,  tiie  injur- 
ed party  may  have  a  divorce  absolute  or  par- 
tial. But  if  one  has  committed  a  breach  of  this 
sort  he  cannot  conformably  with  the  prind- 
plea  of  our  jurisprudence,  have  a  divorce  for 
the  other's  violation.  To  bring  a  case  within 
this  rule,  it  is  not  suffident  that  the  plaintiff 
simply  lacks  the  perfections  which  we  attrib- 
ute to  angels,  his  wrong  must  be  such  that  but 
for  the  other's  wrong  he  would  be  liable  to  be 
himself  either  partiaOy  or  fully  divorced." 

NehMm,  Divorce  and  Separation,  toL  1,  | 
425,  makes  the  following  statement: 

"The  maxim  of  equity  that  'He  who  comes 
into  equity  must  come  with  dean  hands,'  Is 
a  general  prindple  which  pervades  our  divorce 
law.  There  are  two  dasses  of  cases  where  It 
is  held  that  the  plaintiff  Is  not  entitied  to  relief 
because  he  does  not  come  with  dean  hands: 
(1)  Where  he  has  provoked  the  Injury  of 
which  he  complains;  and  (2)  where  he  is  guilty 
of  marital  ndscondnct  of  equal  gravity.  The 
instance  where  tike  iplaintiff  is  denied  relief  on 
account  of  the  first  dass  of  offenses  have  al- 
ready been  noticed,  as  where  a  party  provoked 
the  cruelty  complained  of,  or  caused  the  sepa- 
ration which  is  alleged  as  desertion.  This  class 
of  misconduct  is  a  bar  to  divorce,  because  the 
plaintiff  is  himself  responsible  for  the  injury 
complained  of.  But  the  second  class  indudes 
those  cases  where  the  plaintiff  is  guHty  of  some 
independent  marital  wrong  which  constitutes  a 
cause  for  divorce,  and  which  therefore  pre- 
cludes him  ^m  obtaining  a  divorce.  The  lat- 
ter form  of  misconduct  is  called  recrimination 
when  alleged  as  a  defense.  The  doctrine  of 
recrimination  in  the  early  common  law  was  that 
one  who  committed  adnltery  could  not  be  heard 
to  complain  of  any  matrimonial  misconduct  of 
the  other.  But  in  America  the  doctrine  is 
now  firmly  established  that  one  who  has  com- 
mitted any  cause  for  divorce  does  not  come  with 
dean  hands.  It  is  reasoned  that  other  causes 
are  as  weighty  as  adultery  so  far  as  divorce 
is  concerned,  for  each  cause  is  suffident  to  jus- 
tify a  divorce.  Any  cause  for  divorce,  whether 
from  the  bonds  of  matrimony  or  from  bed  and 
board,  is  a  bar  in  recrimination." 

See,  also,  Llbbe  ▼.  Ubbe,  lOT  Mo.  App. 
701,  131  B.  W.  685;  Barber  v.  Barber,  168 
App.  Div.  212,  153  N.  T.  Supp.  256;  HaU  v. 
Hall,  69  W.  Va.  176,  71  S.  B.  103,  84  U  B. 
A.  (N.  S.)  Tsa 

This  court  in  McDougall  v.  McDougall,  6 
Wash.  802,  S2  Fac.  749,  said: 
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'^t  Ib  necMMrjr  that  there  should  be  found 
to  exist  some  of  the  causes  mentioned  in  the 
statute  in  faror  of  the  one  as  against  the  oth- 
er party,  and  that  the  party  in  favor  of  whom 
such  cause  of  divorce  is  found  has  not  been 
guilty  of  like  misconduct  against  the  other  par- 
ty." Colvin  V.  Colvin,  15  Wash.  490,  46  Pac. 
1029;  Gate  v.  Gate,  53  Ark.  484,  14  S.  W.  675; 
Stanley  v.  Stanley,  24  Wash.  460,  64  Pac  732; 
Pierce  v.  Pierce,  68  Wash.  416,  123  Pac.  596; 
Ellis  v.  Ellis,  77  Wash.  247,  187  Pac.  453; 
Bickford  v.  Bickford,  67  Wash.  639,  107  Pac. 
887;  Wheeler  t.  Wheeler,  88  Wash.  491,  80 
Pac.  762;  Turner  v.  Turner,  82  Wash.  618,  144 
Pac.  689. 

[2]  Nor  will  a  divorce  be  granted  merely 
becanse  the  court  may  believe  that  the  "ends 
and  objects  of  society"  would  best  be  sub- 
served by  granting  a  decree. 

The  Judgment  of  the  superior  court  will 
be  reversed. 

HOLCOMB,  0.  J.,  and  BRIDGES  and 
PARKER,  JJ.,  concur. 


(113  Wash.  290) 

MARTIN  V.  JANSEN. 


(No.  16120.) 


(Supreme  Court  of  Washington. 
1920.) 


Nov.  80, 


t.  Assault  and  battery  «=342  —  Defendant's 
guilt  of  Indecent  assault  a  Jury  question. 
In  an  action  by  a  female  minor  for  damages 
for  an  indecent  assault,  evidence  held  suffi- 
cient to  make  defendant's  guilt  a  question  for 
the  jury. 

2.  Trial  9=3140(2)— Witnesses  <8=9397— I  noon- 
slstent  statements  merely  affect  credlblll^, 
and  do  not  require  direction  of  verdict. 

In  an  action  for  damages  for  assault,  con- 
tradictory statements  by  plaintiff  as  to  the 
date  of  the  assault,  which  was  material  only 
to  show  that  it  occurred  within  the  period  of 
limitations,  merely  affect  the  credibility  of 
plaintiff,  and  will  not  warrant  direction  of  ver- 
dict for  defendant,  where  her  testimony  other- 
wise made  out  prima  facie  case. 

3.  Appeal  and  error  €=»  1064(2)— Instructions 
that  witnesses  are  presumed  to  toll  the  truth 
not  prejudicial  error. 

An  instruction  that  witnesses  are  presumed 
to  testify  to  the  truth  did  not  amount  to  preju- 
dicial error,  as  infringing  the  jury's  province, 
for  this  presumption  must  follow  when  a  wit- 
ness is  sworn  and  testifies,  unless  there  is 
some  fact  from  which  the  jury  might  conclude 
that  the  witnesses  testified  falsely. 

4.  Assault  and  battery  9=32— "Indecent  as- 
sault" need  not  be  committed  In  angry  man- 
ner. 

An  "indecent  assault,"  which  consists  in  the 
act  of  a  male  person  taking  indecent  liberties 
with  the  person  of  a  female,  etc.,  need  not  be 


committed  in  a  rude,  angry,  snd  insolent  man- 
ner. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inde- 
cent Assault.] 

5.  Assault  and  battery  9=338— In  notion  for  In- 
decent assault,  there  oan  be  recovery  for 
mental  anguish. 

In  an  action  for  damages  for  indecent  as- 
sault, brought  by  a  female  minor,  who  asserted 
that  defendant  had  fondled  her,  there  can  be 
recovery  for  mental  anguish. 

6.  Assault  and  battery  9=340— $450  damages 
proper  In  case  of  Indecent  assault. 

In  case  of  an  indecent  assault  on  a  female, 
substantial  damages  are  proper,  and  an  award 
of  $450  cannot  be  considered  excessive,  where 
the  prosecutrix,  a  minor  of  about  16,  testified 
that  defendant  embraced  her  against  lier  will. 

7.  Appeal  and  error  igssSSS— Party  consenting 
to  reduction  of  verdict  cannot  complain  on 
appeal. 

Where  plaintiff  consented  to  a  reduction  of 
the  verdict  in  lieu  of  new  trial,  she  cannot  com- 
plain thereof  on  appeaL 

Department  2. 

Appeal  from  Superior  Court,  King  C!ounty; 
D.  F.  Wright,  Judge. 

Action  by  Edward  Martin,  guardian  ad 
litem  of  Helen  Martin,  against  Joseph  Jan- 
sen.  From  judgment  for  plaintiff,  defendant 
appeals,  and  plaintiff  appeals  from  an  order 
reducing  the  verdict.    Affirmed. 

Peterson  &  MacBrlde,  of  Seattle,  for  ap- 
pellant. 

Walter  B.  Allen  and  Robert  T.  Hodge,  both 
of  Seattle,  for  respondent. 

MOUNT,  J.  This  action  was  brougbt  by 
Edward  Martin,  the  father  and  guardian  ad 
litem  of  Helen  Martin,  a  minor  16  years  of 
age,  to  recover  damages  for  an  alleged  Inde- 
cent assault  upon  her  by  the  defendant.  The 
complaint  contained  two  causes  of  action. 
The  court  upon  the  trial  sustained  a  chal- 
lenge to  the  evidence  x>ertainlng  to  the  sec- 
ond cause  of  action,  and  that  cause  was 
eliminated.  The  complaint  alleged,  in  sub- 
stance, that  the  defendant  was  conducting  a 
retail  candy  and  soft  drink  store  In  the  city 
of  Seattle;  that  Helen  Martin  was  employed 
by  defendant  as  a  clerk  in  said  store,  and  be- 
gan work  about  April  15, 1919,  and  continued 
up  to  August  15,  1919,  when  she  left  the 
store.  The  fourth  paragraph  of  the  com- 
plaint Is  as  follows: 

"That  on  or  about  the  20th  of  July,  at  about 
12  in  the  evening,  the  said  defendant  dosed 
the  doors  of  the  said  establishment  while  only 
he  and  the  said  Helen  Martin  were  in  the  place, 
and  enticed  the  said  Helen  Martin  to  enter 
a  rear  room  or  compartment  of  the  said  atore, 
and  there  attempted  to  and  did  embrace  the 
said  Helen  Martin  against  her  will,    and  did 
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offer  to  and  take  libertlea  with  the  said  Hden 
Martin,  and  did  attempt  to  persaade  the  said 
Helen  Martin  to  consent  to  bare  intercourse 
with  him,  the  said  defendant," 

The  next  paragraph  is  as  follows: 

"That  an  of  which  said  acts  were  done 
against  the  will  and  consent  of  the  said  Helen 
Martin  and  she  finally  forced  and  compelled  the 
said  defendant  to  permit  her  to  leave  the  said 
premises." 

Upon  the  trial  the  con)pIalnt  was  amended 
so  aa  to  allege  mental  distress  and  agony. 
The  answer  of  the  defendant  denied  all  the 
allegations  of  the  complaint  The  case  was 
tried  to  the  court  and  a  Jury,  and  at  the  close 
of  the  plaintiff's  evidence  the  defendant  ask- 
ed the  court  for  a  nonsuit,  and  at  the  close  of 
all  the  evidence  the  defendant  challenged  the 
sufficiency  thereof,  and  moved  the  court  to 
Instruct  the  Jury  to  bring  a  verdict  for  the 
defendant.  These  motions  were  denied,  add 
the  case  was  submitted  to  the  Jury,  and  re- 
sulted in  a  verdict  for  plaintiff  in  the  sum  of 
$800.  On  motion  of  defendant  for  a  new  trial 
the  verdict  was  reduced  to  |450,  which  was 
consented  to  by  the  plaintiff  in  lieu  of  a  new 
trial.  The  defendant  has  appealed  generally, 
and  the  plaintiff  has  appealed  from  the  order 
reducing  the  verdict.  The  parties  will  there- 
fore be  referred  to  as  plaintiff  and  defendant 
In  this  opinion. 

[1, 2]  It  la  first  argued  that  the  proof  is  In- 
sufficient to  nmke  a  case  for  the  Jury.  It  la 
unnecessary  to  recite  the  evidence  here.  It 
Is  sufficient  to  say  that  we  aie  satisfied  that 
If  Miss  Martin's  evidence  is  to  be  believed 
there  waa  amply  sufficient  to  go  to  the  Jury. 
WhUe  Miss  Martin  waa  upon  the  stand  as  a 
witness  she  testified  that  the  assault  took 
place  on  the  15th  day  of  August.  The  com- 
plaint alleged  that  the  assault  took  place  on 
the  20th  day  of  July,  1919,  but  It  Is  plain 
from  reading  her  evidence  that  she  was  un- 
certain as  to  the  day  of  the  month,  but  stat- 
ed on  cross-examination  that  the  assault  oc- 
curred upon  the  16th  or  17th  day  of  August 
This  was  one  or  two  days  after  she  had  In- 
formed her  father  of  the  assault  She  also 
testified  that  the  assault  occurred  about  two 
or  three  weeks  before  she  informed  her  fa- 
ther thereof ;  that  she  did  not  Inform  her  fa- 
ther, because  she  was  afraid  her  father  would 
make  trouble.  Whether  the  assault  occur- 
red on  July  20  or  on  August  15  Is  Innnaterlal, 
except  to  show  that  it  waa  within  the  statute 
of  limitations.  Her  testimony  upon  this  point 
at  most  went  to  her  credibility. 

[3]  Plaintiff  next  argues  that  the  court  er- 
red In  giving  the  following  instruction  to  the 
Jury: 

"Xon  ate  the  sole  and  exclusive  Judges  of 
the  facts  and  degree  of  credit  to  be  given  to 
the  testimony  of  the  different  witnesses  who 
have  testified  before  yon.  In  weighing  their 
testimony  it  will  be  yonr  duty  to  consider  their 
demeanor  upon  the  witness  stand,  their  manner 


of  testifying,  their  apparent  candor  and  fairness 
or  lack  of  it  their  interest  or  lack  of  interest 
in  the  result  of  the  trial,  the  opportunities  they 
have  had  for  ascertaining  and  knowing  the 
facts  with  reference  to  which  they  have  testi- 
fied; and,  from  all  the  facts  and  drcDmstances, 
it  is  your  duty  to  give  the  proper  weight  to  the 
testimony  of  each  and  every  witness  who  has 
.testified  before  yon.  All  witnesses  are  pre- 
sumed to  testify  to  the  truth;  but  if  yon  shonld 
be  satisfied  that  any  witness  has  knowingly 
testified  falsely  in  any  material  matter  in  this 
case,  you  have  a  right  to  reject  the  whole  of 
the  testimony  of  such  witness,  unless  corrob- 
orated by  other  credible  evidence  of  the  facts 
and  circnmstances  proved." 

It  la  objected  to  this  lnstructl(Hi  because  of 
the  statement  "all  witnesses  are  presumed  to 
testify  to  the  truth."  Sonfe  cases  are  cited  to 
the  effect  that  an  Instruction  of  this  kind  In- 
fringes upon  the  province  of  the  Jury,  but  we 
are  satisfied,  when  the  Instruction  Is  taken 
as  a  whole,  that  the  phrase  "all  witnesses  are 
presumed  to  testify  to  the  truth"  Is  not  er- 
roneous. We  are  of  the  opinlcm  that  this  pre- 
sumption must  follow  when  a  witness  la 
sworn  and  testifies  In  a  case,  unless  there  is 
some  fact  or  drcumatance  In  the  case  from 
which  the  Jury  might  conclude  that  the  wit- 
ness has  not  testified  truthfully.  We  are  sat- 
isfied there  was  no  prejudicial  error  In  this 
Instruction. 

[4]  Upon  the  trial  of  the  case  the  plaintiff 
asked  the  court  to  give  three  instructions,  to 
the  effect  that  unless  It  appeared  from  the 
evidence  that  the  defoidant  committed  the 
assault  In  a  rud^  sngiy,  and  Insolent  manner 
there  could  be  no  recovery.  We  are  clearly 
of  the  opinlmi  that  It  was  not  necessary  for 
the  plaintiff  to  show  that  the  defoidant  made 
the  assault  in  an  angry  or  insolent  manner. 
Indecent  assaults  are  not  made  In  that  way. 
The  rule  as  stated  hi  2  B.  O.  L.  at  page  547, 
is  as  follows: 

"An  indecent  assault  consists  in  the  act  of  a 
male  person  taking  indecent  liberties  with  the 
person  of  a  female,  or  fondling  her  in  a  lewd 
and  lascivious  manner  without  her  consent  and 
against  her  will,  bat  with  no  intent  to  commit 
the  crime  of  rape." 

All  that  was  necessary  to  prove  upon  this 
point  was  that  the  assault  was  committed  by 
the  defendant  taking  Indecent  liberties  with 
the  person  of  Miss  Martin.  He  may  or  may 
not  have  done  so  In  a  mde,  angry,  or  insolent 
manner.  The  very  fact  that  he  fondled  her 
as  she  testified,  took  hold  of  i  her,  and  at- 
tempted to  pull  her  down  upon  his  lap  against 
her  wlU  was  sufficient  without  showing  that 
there  was  any  rudeness  w  Insoleace  or  that 
he  was  angry.  We  are  satisfied,  therefore, 
that  the  court  did  not  err  In  refusing  to  give 
these  Instructions. 

[i]  The  defendant  also  argues  that  the 
court  erred  In  permitting  evidence  of  mental 
anguish  because  of  the  assault  and  relies  up- 
on the  case  of  C!orcoran  t.  Postal  Telegraph- 
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Cable  Co.,  80  Wash.  570, 142  Pac.  29,  L.  R.  A. 
1915B,  552,  and  Kneess  v.  Cremation  Society 
of  Washington,  1(&  Wash.  521,  176  Pac.  172, 
where  this  court  held  there  conld  be  no  re- 
covery for  damages  arising  fronl  mental  an- 
guish as  a  result  of  negligence  when  not  ac- 
companied by  physical  injury.  Those  were 
cases  where  there  was  no  assault  and  no  vio- 
lation of  the  person.  This  is  a  case  where 
there  was  a  violation  of  the  person  of  Miss 
Martin.  In  the  note  to  Kurpgeweit  v.  ^trhy, 
a  Nebraska  case,  reported  in  88  Neb.  72,  129 
N,  W.  177,  83  I*  R.  A,  (N.  S.)  page  98,  it  is 
said: 

"It  is  generally  held  that  a  recovery  for  men- 
tal anguish  may  be  had  where  sach  suffering  is 
the  result  of  a  wanton  or  intentional  trespass 
on  the  person  of  a  woman." 

A  number  of  cases  are  there  dted  to  that 
^ect  We  are  of  the  opinion  that  the  de- 
fendant does  not  distinguish  between  cases 
where  there  is  no  invasion  of  the  person  and 
those  cases  where  there  is  an  actual  invasion 
of  the  person.  We  think  there  is  no  merit  In 
this  contention. 

[I]  The  defendant  also  argues  that  the  ver- 
dict was  excessive,  that  at  most  there  should 
be  nominal  damages.  We  are  of  the  opinion 
that  in  a  case  of  this  kind  substantial  dam- 
ages are  proper. 

[7]  The  plaintiff  upon  hla  appeal  argues 
that  the  court  erred  in  reducing  the  verdict 
of  the  Jury.  When  the  court  made  the  order 
granting  the  new  trial  unless  the  amount  of 
the  verdict  would  be  reduced,  the  plalntlll  ac- 
cepted the  reduction,  and  he  took  a  judgment 
for  the  lesser  amount  He  is  esU^ped,  there- 
fore, to  raise  the  question  now.  Elock  Pro- 
duce Co.  V.  Diamond  Ice  &  Storage  Co.,  86 
Wash.  676,  168  Pac.  476;  McElratb  T.  Fall, 
Ul  Pac.  898. 

We  find  no  reasonable  error  in  the  Judg- 
ment   It  is  therefore  a£Snned. 

HOLCOMB,  C.  J.,  and  MITCHELL^  MAIN, 
and  TOLHAN,  JJ.,  concur. 


(113  Waab.  2M) 

STATE  ex  rel.  REDLINQER  v.  SUPERIOR 

COURT    FOR    KLICKITAT    COUNTY 

at  al.    (No.  16087.) 

(Supreme  Court  of  Washington.    Nov.  29, 
1920.) 

I.  Venne  «=»S6— Matter  of  ehange  before  court 
though  tfamurrer  or  answer  ha4  not  aooom- 
panled  demand. 

The  trial  judge  erred  hi  holding  that  the 
matter  of  change  of  venue  wa*  not  properly 
before  the  eourt  because  demurrer  or  answer 
had  not  accompanied  defendant's  demand  for 
change  to  the  proper  county. 


2.  Venae  ^ssSS— Qeneral  appsaranoe  only  re- 
quired la  demanding  change  of  venue. 

General  appearance  is  all  tbat  is  required 
when  demanding  change  of  venue  to  the  proper 
county  under  Rem.  C^de  1915,  t  208. 

3.  Appearance  ^=>23  —  Defendant  In  action 
commenced  In  wrong  county  entitled  to  trans- 
fer despite  general  appearance. 

When  defendant  shows  that  the  county  in 
which  the  action  is  commenced  is  not  the  prop- 
er county,  he  is  entitled  as  matter  of  right  to 
transfer  to  the  county  of  his  residence;  his 
general  appearance  td  move  for  change  of  venna 
not  being  a  general  appearance  submitting  the 
cause  and  his  person  to  the  jurisdiction  of  the 
court  of  the  wrong  county. 

4.  Appearance  iS=>9(8)— Motions  subsequent  to 
default  Judgment  and  motion  for  change  of 
venue  not  general  appearances. 

Under  Rem.  Code,  1915,  |  208,  aubseqiieot 
motions  by  defendant  after  motion  for  change 
of  venue,  first,  asking  permission  to  file  demur- 
rer (which  the  statute  grants),  second,  asking 
that  default  erroneously  entered  against  him 
be  set  aside,  and,  third,  asking  rehearing  on  his 
demand  for  change  of  venue,  cannot  be  deemed 
general  appearances  by  him  submitting  to  the 
lurisdiction  of  the  superior  court  of  the  wrong 
county. 

8.  Appearance  «=>9(8),  23— Motion  that  plain- 
tiff  be  required  to  file  new  attacbmsnt  bond 
waiver  of  defendant's  privilege. 
Where   defendant's   motion   for   diange   of 
venne  was  overruled,  and  he  subsequently  asked 
permission  to  file  demurrer,   that  defaolt  er- 
roneously entered  against  him  be  set  aside,  and 
tliat   he   have   rehearing   on  his   demand,   his 
fourth  step  la  moving  that  plaintiff  be  required 
to  file  new  attachment  bond  was  a  general  sub- 
mission to  the  jurisdiction  of  the  court,  and  de- 
fendant cannot  afterward  claim  the  benefit  of 
the  venne  statute,  having  vmived  his  privilege 
to  question  the  Jarisdiction, 

Department  1. 

P^ltlon  for  writ  of  prohlbltfam  by  the 
State  of  Washington,  on  the  relatton  of  Eari 
B.  Redllnger,  against  the  Su^rlor  Cionrt  for 
the  County  of  Klickitat;  N.  B.  Brooks, 
Judge.    Application  denied. 

Ghas.  F.  BoUn,  of  Toppenish,  for  relator. 
John  B.  McEwen,  of  Goldendale,  for  re- 

spondents. 

HOLCOTilB,  0..J.  ^jPhls  Is  a  petition  for 
a  writ  of  prohibition. 

The  State  Bank  of  (3oldendale,  Wash.,  in 
July,  1920,  began  an  action  in  the  superior 
court  for  KllclUtat  county,  against  the  rela- 
tor, Redllnger,  the  plalntlif  banlc's  c<8nplaint 
alleging  that  it  was  the  payee  of  a  certain 
promissory  note  in  the  sum  of  $9,000,  made 
by  one  Seeks,  secured  by  a  (diattel  mortgage 
given  to  the  plaitftiff  bank  on  Uve  §toc^,  the 
property  of  Beeks;  that  Beeks  paid  some 
$4,853.40  on  the  note;  that  the  balance  was 
due;    that  thereafter,  and  before  any  fore- 
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closure  of  the  chattel  mortgage,  Redlbiger 
took  90  head  of  the  mortgaged  cattle  from 
the  county  of  Klickitat  to  the  county  of  Yak- 
ima, where  he  sold  them  and  converted  the 
proceeds  to  his  own  use;  that  Redllnger,  at 
such  dme,  "personally  knew"  of  the  mort- 
gage. The  complaint  prayed  for  a  money 
judgment  against  Redllnger  In  the  sum  of 
f4,147.e0. 

The  affidavit  In  support  of  relator's  mo- 
tl<m  for  the  writ  of  prohibition  recites, 
among  other  things: 

"That,  after  the  service  of  the  complaint  upon 
the  defendant.  Earl  B.  Redlinger,  he  appeared 
in  said  action  by  and  throogh  his  attorney,  yonr 
affiant  herein,  and  made  demand  for  change  of 
Tenue,  accompanying  the  same  with  a  motion 
for  a  diange  of  venue  and  affidavit  of  merits 
for  change  of  venne,  the  ssune  being  prepared 
on  the  22d  day  of  July,  1920,  which  said  notice, 
affidavit  and  demand  were  served  upon  the  op- 
posing counsel  and  filed  in  the  office  of  the 
clerk  in  Klickitat  comity.  Wash.,  at  the  same 
time  a  notice  of  argument  was  noticed  for 
hearing  on  the  16th  day  of  August,  1920,  the 
motion  being  baaed  on  the  defendant's  resi- 
dence. 

"That,  at  said  time  of  said  hearing,  there 
had  been  no  counter  affidavits  filed,  controvert- 
ing the  residence  of  said  defendant,  'Earl  E. 
Redlinger,  and  .  that,  at  the  time  of  arguing 
said  motion,  the  defendant  did  not  appear  in 
person  or  by  his  said  counsel,  but  that  plain- 
tiff did  appear  by  its  counsel  and  insisted  that 
the  matter  was  not  properly  before  the  court, 
for  the  reason  that  a  demurrer  or  answer  did 
not  accompany  said  demand  for  change  of 
venue.  The  then  presiding  judge,  William 
Darch,  believing  the  point  well  taken,  made 
and  entered  an  order  denying  said  demand  for 
dumge  of  venue,  a  copy  of  which  said  order 
is  hereto  attached. 

"That  thereafter  the  then  presiding  Judge, 
William  Darch,  made  and  entered  an  order  of 
default  adjudging  the  defendant.  Earl  E.  Red- 
Unger,  in  default  for  failure  to  plead. 

"That  thereafter,  this  defendant.  Earl  B. 
Redlinger,  appeared  before  the  said  William 
Dareb,  moved  that  the  said  default  be  set 
aside  and  the  change  of  venue  granted  on  the 
grounds  that  the  court  had  not  jurisdiction  to 
enter  said  default  and  that  the  same  be  set 
aside  and  the  change  of  venue  granted.  The 
order -of  default  being  set  aside  on  terms,  the 
motion  for  rehearing  and  a  change  of  venue 
was  continued  to  the  3d  day  of  September, 
1920.  In  the  meantime  William  Darch's  res- 
ignation had  taken  effect,  and  N.  B.  Brooks, 
having  heretofore  been  appointed  judge  by  the 
Governor  of  this  state  and  had  duly  qualified, 
was  presiding  when  said  motion  for  rehear- 
ing change  of  venue  was  presented,  and  after 
hearing  of  argument  said  motion  was  denied  by 
said  judge,  at  wliich  time  he  refused  and  still 
refuses'  to  cl^mge  the  venue." 

From  tBe  respomdoif  a  affidavit,  Buiq;)orting 
his  Tetnm  to  the  alternative  writ,  we  gather 
that,  after  the  relator's  motion  tor  a  rehear- 
ing had  been  denied,  tbe  relator  objected  to 
the    sufficiency    of   ttie    attachment    bond 


filed  In  the  cause,  and  asked  for  an  order 
requiring  the  plaintiff  bank  to  file  a  new 
bond,  which  order  was  granted. 

The  respondent  urges  that  all  of  the  ap- 
pearances made  by  the  relator,  asking  for 
affirmative  relief,  were  made  after  the  relat- 
or's motion  for  change  of  venue  had  been 
denied ;  that  they  were  all  general,  and  not 
special,  appearances;  and  that  the  relator 
had  thereby  waived  his  right  to  question  the 
Jurisdiction  of  the  superior  court 

The  argument  of  the  respondent,  in  deny- 
ing the  motion  for  change  of  venue,  Is  that, 
after  the  denial  of  such  motion,  instead  of 
questioning  the  order  of  dismissal  by  an 
appeal  to  this  court,  Redlinger  returned  to 
the  respondent's  court,  and  by  general  ap- 
pearances (1)  asked  permission  to  file  and 
serve  a  demurrer  to  the  plalntifTs  comtdalut, 
which  i)erml38lon  was  granted ;  (2)  moved 
that  the  order  of  default  be  set  aside,  which 
motion  was  also  grranted;  (8)  asked  for  a 
rehearing  on  his  motion  for  a  change  of 
venue;  and  (4)  moved  to  requlire  the  plaln- 
titr  bank  to  file  a  new  bond  for  attachment. 

The  question  before  us  is:  Is  a  general 
appearance,  after  motion  for  diange  of  venue 
denied,  an  acceptance  of  Jurisdiction,  waiv- 
ing the  right  to  question  the  motion  denying 
the  requested  change  of  venue? 

[1]  The  trial  Judge  who  first  heard  the 
motion  for  a  change  of  venue  was  in  error 
in  holding  that  the  inatter  (of  the  change) 
was  not  properly  before  the  court  because 
a  demurrer  or  answer  had  not  accompanied 
the  demand  for  a  change  to  the  proper  coun- 
ty. State  ex  rel.  Poussier  v.  Superior  Court, 
98  Wash.  665,  16S  Pac  164. 

[2]  A  general  am)earance  Is  all  that  is  re- 
quired when  demanding  such  change  under 
section  208,  Rem.  Code,  which  reads: 

"If  the  county  in  which  the  action  Is  com- 
menced is  not  the  proper  county  for  the  trial 
thereof,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  defendant,  at  the  time 
he  appears  and  demurs  or  answers,  files  an 
affidavit  of  merits  and  demands  tliat  the  trial 
be  had  in  the  proper  county." 

The  appearance  is  positively  required  to 
be  general  in  order  to  retain  Jurisdiction  of 
the  cause' of  action  over  the  person  of  tlie 
defendant  In  the  proper  county,  ahd,  together 
with  the  affidavit  of  merits,  to  disclose  good 
faith  and  an  actual  Intention  to  defend  the 
action. 

[3]  But  this  general  appearance  Is  not  to  be 
construed  as  a  general  appearance  which 
submits  the  cause  and  the  person  sued  to 
the  Jurisdiction  of  the  court  of  the  wrong 
county.  When  the  defendant  In  an  action 
shows  that  the  county  In  which  the  action  la 
commenced  is  not  the  proper  county,  then,  as 
a  matter  of  right,  he  Is  entitled  to  a  transfer 
to  the  county  of  his  residence.  State  ex  rel. 
Martin  r.  Superior  Court,  97  Wash.  S68,  106 
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Pac.  630,  WR.  A.  1917F,  905 ;  State  ex  reL 
Poussler  v.  Superior  Court,  supra ;  State  ex 
rel.  Schlosberg  v.  Superior  Court,  106  Wash. 
320,  179  Pac.  865;  State  ex  rel.  Owen  v.  Su- 
perior Court,  187  Pac  70a 

[4]  Nor  can  the  subsequent  motions  by  the 
relator  in  the  court  below,  first,  asking  per- 
mission to  file  a  demurrer  (which  the  statute 
grants),  second,  asking  that  the  default,  er- 
roneously entered  against  him,  be  set  aside, 
and,  third,  asking  a  rehearing  on  the  demand 
for  a  change  of  venue  to  the  proper  county, 
In  any  sense  be  deemed  general  appearances 
by  the  relator  submitting  to  the  Jurisdiction 
of  the  superior  court  of  the  wrong  county. 
They  were  all  but  additional  efforts  to  pro- 
cure the  correct  determination  by  the  local 
court  of  what  should  have  been  granted  In 
the  first  Instance. 

[I]  The  fourth  st^  taken.  In  moving  that 
the  plaintiff  in  the  original  action  be  requir- 
ed to  file  a  new  attachment  bond,  we  are 
Impelled  to  hold  was  a  general  submission 
of  the  personal  Jurisdiction  to  the  trial  court. 
That  was  a  step  the  relator  was  not  coerced 
to  take  by  any  previous  erroneous  decision 
of  the  trial  court  Nor  did  he  make  his  ap- 
pearance for  that  purpose  special,  and  we 
are  ocmvlnced  he  could  not  specially  ap- 
pear for  such  purpose.  Had  he  rested  up- 
on his  motions  going  to  divest  the  trial  court 
of  the  wrong  county  of  Jurisdiction  over  him, 
personally,  we  should  have  been  obliged,  in 
conformity  with  our  previous  decisions,  to 
grant  the  writ  here  in-ayed  for.  But,  having 
gone  further,  and  invoked  the  general  Juris- 
diction and  authority  of  the  court,  which, 
under  our  statute,  may,  notwithstanding  the 
defendant  has  been  sued  in  the  wrong  coun- 
ty, nevertheless  proceed  and  determine  the 
cause  and  render  and  enter  a  valid  Judg- 
ment, unless  ousted  of  Jurisdiction  at  the 
first  appearance  of  the  defendant,  he  cannot 
now  claim  the  benefit  of  the  transfer  stat- 
ute. 

"*  *  *  It  ia  a  general  mle  that  if  the 
defendant  appears  for  another  purpose  than 
to  object  to  the  juriBdiction,  btm^  appearance 
is  general,  and  a  waiver  of  all  defects  in  the 
original  process.  It  is  an  acknowledgment  also 
of  the  complete  Jarisdiction  of  the  court  in  the 
action  over  the  person  of  the  defendant"  2 
R.  a  L.  831. 


We  bold'  that  the  relator,  by  moving  to 
require  the  plaintiff  bank  to  file  a  new  at- 
tachment bond,  waived  his  privilege  of  ques- 
tioning the  Jurisdiction  of  the  trial  court  and 
submitted  thereto. 

The  application  for  the  writ  of  prohlMtlon 
18  denied. 

FULLEKTON,  PARKER,  BRIDGBS,  and 
MACKINTOSH,  JJ.,  concur. 


(lis  Wash.  !E3) 
STATE  ex  rel.  RUSSELL  at  al.  v.  SUPERIOR 
COURT  OF  SNOHOMISH  COUNTY. 
(Nos.  16056,  16057.) 

(Supreme  Court  of  Washington.    Nov.  29, 
1820.) 

1.  Venue  «s»77— Right  to  change  for  nonrM> 
Idence  not  waived  by  contesting  retention  of 
cause  on  other  ground. 

Where  defendants'  uncontroverted  affidavits 
entitled  them  to  a  change  of  venue  on  grooDd 
of  nonreaidence  as  a  matter  of  right  they  did 
not  waive  that  right  by  contesting  plaintiff's 
contention  that  the  convenience  of  witnesses 
required  the  coart  to  retain  the  case,  but  did 
waive  it  where  they  did  not  present  or  insist 
upon  the  change  on  the  ground  of  nonreaidence, 
but  merely  contested  plaintiff's  contention. 

2.  Prohibition  «=926— Trial  oourfs  rctnrn  ac- 
cepted where  witnesses  are  equally  divided. 

The  trial  court's  return  as  to  what  occur- 
red at  the  hearing  before  it  will  be  accepted  at 
correct  where  the  witnesses  are  equally  divid- 
ed and  reputable. 

Petition  for  writ  of  prohibition  by  the 
State  of  Washington,  on  the  relation  of  C.  B. 
Russell  and  another,  against  the  Superior 
Court  of  Snohomish  County,  Wash.;  Hon. 
Ralph  C.  Bell,  Judge.    Writ  denied. 

P.  C.  Klbbe,  of  Tenlno,  for  relators. 
Cooley,  Horan  &  Mnlrlhlll,  of  Bverett,  for 
respondent 

MACKINTOSH,  J.  Two  transitory  actions 
for  damages  were  commenced  in  the  superior 
court  for  Snohomish  county  by  the  Mustar 
Motor  Company  against  O.  EL  Russell  and 
wife,  the  relators  herein.  The  relators  ap- 
peared and  filed  a  motion  and  affidavits  for 
a  change  of  venue  npon  the  gronnd  that  they 
were  not  residents  of  Snohomish  county  but 
of  Thurston  county.  The  plaintiff  on  the 
following  day  filed  an  affidavit  setting  forth 
that  it  was  more  convenient  for  the  witness- 
es and  would  better  serve  the  ends  of  Justice 
to  have  the  action  tried  in  Snohomish  oonn- 
ty.  Thereafter  the  relators  filed  counter  af- 
fidavits, setting  forth  that  the  convmlence 
of  the  witnesses  would  be  best  subserved  by 
having  the  action  transferred  for  trial  to 
Thurston  county.  The  matter  came  on  for 
hearing  before  the  superior  court  of  Snohom- 
ish county,  when  the  following  order  waa 
made: 

"This  matter  coming  on  for  hearing  this  24th 
day  of  July,  1820,  upon  the  motion  of  the  de- 
fendants to  have  the  venue  of  said  action  cfaang- 
ed  to  Thurston  county,  the  plaintiffs  appearing 
by  Cooley,  Horan  &  Mnlvihill,  attorneys,  and 
defendants  appearing  by  P.  C.  Kibbe,  attorney, 
and  the  court  having  heard  the  matter  npoa 
the  affidavits  of  the  respective  parties  and  the 
pleadings  in  said  action,  and  being  duly  adviMd 
in  the  premises,  and  it  appearing  by  the  conxfa 
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own  knowledfe  and  tbe  statements  of  connsel 
In  open  coart  that  Wesley  Van  Roy  and  Nigel 
Van  Roy  are  son-in-law  and  daughter  of  the 
defendants,  and  that  Avanelle  Russell  is  daugh- 
ter of  defendants,  these  are  the  witnesses 
whose  names  are  set  forth  in  the  affidavits, 
and  the  court,  considering  all  of  said  matters, 
and  being  duly  adviaed  in  the  premises,  does 
hereby  determine  that  the  conTe'nience  of  wit- 
nesses and  the  ends  of  justice  require  that  the 
trial  of  said  cause  be  in  Snohomish  county." 

^e  relators  then  i)etitioned  this  court 
for  a  writ  of  prohibition,  prohibiting  and  re- 
straining the  superior  court  of  Snohomlsli 
comity  from  proceeding  farther  with  the 
cause,  other  than  to  grant  a  change  of  venue 
to  Thurston  county.  To  this  petition  the 
superior  court  answered,  setting  up  that — 

Upon  the  hearing  before  it,  the  attorney  for 
the  relators  "informed  the  court  that  he  had 
a  motion  for  change  of  venue  that  he  desired 
said  respondent  to  decide,  said  motion  being 
a  motion  for  change  of  venue  of  said  action  on 
the  ground  of  the  convenience  .of  witnesses, 
*  *  *  and  requested  the  court  to  pass  upon 
and  decide  the  issue  formed  by  the  affidavits 
of  the  plaintiffs  in  said  action  and  the  affidavits 
of  the  defendant  as  to  the  convenience  of  wit- 
nesses and  the  change  of  venue  on  that  ground, 
and  the  said  petitioners  and  relators  informed 
the  court,  prior  to  the  hearing  of  said  motion, 
that  there  was  an  issue  of  fact  in  said  motion 
to  be  decided  by  said  respondent  as  to  whether 
or  not  the  ends  of  justice  would  be  subserved 
by  the  trial  of  said  cause  in  Snohomish  county 
or  in  Thurston  county,  and  said  attorney  re- 
quested and  desired  said  respondent  to  decide 
said  issue  of  fact,  and  said  respondent,  in  re- 
sponse to  said  request,  proceeded  to  and  did 
hear  said  issue.  •  •  •  The  court  decided  up- 
on said  affidavits  that  the  convenience  of  wit- 
nesses and  the  ends  of  justice  required  that  the 
trial  of  said  action  be  held  in  Snohomish  coun- 
ty, and  that  was  the  only  issue,  either  of  law 
or  fact,  that  was  submitted  to  said  respondent, 
or  argued  before  said  respondent  in  said  mat- 
ter; that  at  said  hearing  said  petitioner  and 
relator  did  not  contend  that  said  action  should 
be  transferred  to  Thurston  county  as  a  matter 
at  right,  but  informed  said  court  that  there 
was  an  issue  of  fact  on  said  affidavits  as  to 
whether  or  not  said  issue  should  be  transferred 
to  Thurston  county  upon  the  issue  of  conven- 
ience of  witnesses  and  the  ends  of  justice,  and 
that  was  the  issue  determined  by  respondent, 
and  was  the  only  issue  that  respondent  was  re- 
quested or  invited  by  the  petitioners  and  rela- 
tors to  decide." 

[1]  When  the  relators  filed  thdr  affidavits 
demanding  a  change  of  venue  on  the  ground 
of  nonreddence  and  there  being  no  issue  of 
fact  Joined  upon  that  point,  they  were  enti- 
tled, as  a  matter  of  right,  to  the  transfer  to 
the  county  of  their  residence,  and  they  did 
not  waive  that  right  by  subsequently  meet- 
ing the  issue  presented  by  the  affidavits  of 
the  plaintiff  that  the  oonvenlenoe  of  wit- 
nesses would  be  best  subserved  by  retaining 
the  case  in  Snohomish  county  for  trial.  We 
have  held  that  the  right  of  the  defendant  to 


have  the  trial  take  place  In  the  county  of  his 
residence  is  not  waived  by  the  contempora- 
neous assertion  of  his  privilege  or  by  meet- 
ing that  question  when  It  is  presented  by  the 
plaintiff  in  the  action.  Had  the  relators  in- 
sisted upon  their  right.  It  would  have  been 
improper  for  the  court  to  have  considered 
the  question  of  the  convenience  of  witnesses; 
the  record  disclosing  that  there  was  no  con- 
troversy as  to  the  residence  of  the  defend- 
ants. 

But  It  appears  from  the  rather  ambiguous 
order,  as  explained  by  the  return  of  the  su- 
perior court,  that.  Instead  of  insisting  upon  or 
presenting  the  request  for  change  of  venue  on 
account  of  residence,  the  relators  presented 
to  the  court  the  issue  as  to  the  convenience 
of  witnesses,  and  thereby  waived  their  right 
which  they  had  to  change  on  the  ground  of 
residence.  In  other  words,  they  submitted 
the  issue  arising  out  of  a  privilege  without 
raising  or  insisting  upon  their  right,  and 
they  thereby  consented  to  a  determination  of 
that  Issue  by  the  superior  court  of  Snohom- 
ish county.  Seaton  v.  Cook,  45  Wash.  27,  87 
Pac.  914;  Nelson  v.  Yakey,  64  Wash.  511,  117 
Pac.  265;  Lefebvre  v.  Clifford,  65  Wash.  813, 
118  Pac.  40;  Farmer  v.  Bell,  101  Wash.  135, 
172  Pac  221. 

[2]  Affidavits  seem  to  have  been  filed  con- 
troverting the  return  of  respondent,  but  we 
do  not  find  them  In  the  record.  HoweVer  that 
might  be,  they  could  have  no  determining  In- 
fluence here,  for  the  reason  that  we  have 
held  that  the  return  at  a  respondent  court 
will  be  accepted  by  this  court  as  correct  as 
to  what  occurred  at  the  hearing  before  It, 
where  the  witnesses  are  equally  divided  and 
reputable.  In  re  Gelssler's  Estate,  99  Wash. 
452,  169  Pac.  822. 

The  relators  rely  upon  the  case  of  State  ex 
rel.  Owen  v.  Superior  Court  of  Spokane 
County,  187  Pac.  708,  but  as  we  see  the 
facts  of  this  case  they  do  not  fall  within  that 
case,  for  here,  as  we  have  Indicated,  the  re- 
lators have  by  asking  for  the  consideration 
of  the  question  of  the  convenience  of  witness- 
es foregone  their  right  to  a  change  of  venue 
which  existed  in  their  favor  under  the  state 
of  the  record. 

The  respondent  has  argued  for  a  modifi- 
cation of  the  rule  laid  down  in  the  Owen 
Case,  but  we  cannot  agree  with  his  conten- 
tions. The  Owen  Case  properly  states  the 
law  upon  this  subject  and  In  no  wls6  con- 
flicts with  the  decision  in  State  ex  rel.  Con- 
ley  V.  Superior  Court,  106  Wash.  569, 181  Paa 
50,  which  differs  from  the  Owen  Case  in  that 
In  the  Conley  Case  the  question  of  the  resi- 
dence was  controverted,  and  the  defendants 
were  not  entitled  to  a  change  of  venue  as  a 
matter  of  right  on  the  record.  Where  there 
is  no  denial  that  the  defendant  is  a  resident 
of  another  county,  or  where  the  court  finds 
on  the  disputed  question  that  the  defend- 
ant Is  a  residence  of  another  county,  the  de- 
foLidant  as  a  mattor  of  right  Is  then  entitled 
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to  a  change  of  Tenoe  to  bis  home  county.  A 
question  of  fact  was  presented  to  the  court 
for  its  determination  as  to  what  was  the 
place  of  defendant's  residence,  but  that  ques- 
tion seems  not  to  have  been  decided,  and  it 
appears  that  the  defendant  consented  to  the 
nonconsideration  of  the  question,  and  con- 
sented to  the  consideration  of  the  question 
of  convenience  of  witnesses.  As  was  said  in 
the  Conley  Case: 

"The  trial  conrt  made  no  finding  aa  to  the 
place  of  residence  of  the  relator,  but  entered 
an  order  denying  the  change  of  Tenne,  apon  the 
ground  that  the  cause  of  action  arose  in  King 
county,  and  the  convenience  of  witnesses  re- 
quired that  the  case  be  there  tried.  *  *  * 
Were  the  facts  contended  for  by  the  plaintiff 
herein  as  to  his  place  of  residence  admitted,  and 
were  there  no  other  facts  involved,  then  the 
discretion  of  the  trial  court  would  not  be  in- 
voked, and  plaintiff  would  be  entitled  to  have 
the  case  transferred  to  the  county  of  his  resi- 
dence for  trial,  as  a  matter  of  right.  •  *  * 
Bat  here,  not  only  are  the  facts  as  to  residence 
denied,  bat  the  question  of  the  convenience  of 
witnesses  was  a  fact  upon  which  the  trial 
court  was  called  upon  to  pass,  •  •  *  thus 
presenting  a  question  of  fact  which  invoked  the 
discretion  of  the  trial  court.    •    •    •  " 

The  Conley  Case,  although  not  explicit  ap- 
on the  point  involved  in  the  Owen  Case,  is 
not,  as  we  have  Indicated,  out  of  harmony 
with  the  decision  in  the  Owen  Case.  It 
would  seem  in  the  Conley  Case,  as  in  the  case 
betoK  US,  that  the  question  as  to  the  right  of 
a  ctiange  of  venue  had  been  waived;  the  only 
question  considered  by  the  trial  court  being 
the  question  of  privilege  arising  from  the 
claim  of  convenience  of  witnesses. 

Upon  the  records  In  tbese  cases  we  bold 
that  there  was  no  error  In  the  proceedings 
before  the  respondent,  and  the  writs  will  be 
denied. 

H0IX30MB,  0.  J.,  and  BKIDGES,  PDL- 
LBBTON,  and  PARKBR,  J  J.,  concur. 


(US  Wash.  177) 

PRESCOTT  &  CO.,  Limited,  v.  J.  B.  P0WLE8 
&  CO.     (No.  16099.) 

(Supreme  Court  of  Washington.    Nov.  22, 
1920.) 

1.  Appeal  and  error  €=s>7 15(2)— Affidavit  made 
after  trial  not  considered  ak  evidence  on  ap- 
peal. 

Affidavita  included  in  the  statement  of  facts, 
but  made  after  date  of  trial  and  ased  in  argu- 
ment of  motion  for  new  trial,  will  not  be  con- 
sidered as  evidence  on  appeal. 

2.  Sales  «=s8S(3)— Order  made  through  bro- 
ker representing  seller  construed  as  to  ac- 
ceptance of  goods. 

The  words  "Acceptance  Australia,"  in  or- 
der made  through  merchandise  broker  repre- 


senting an  Anstrsllan  seller,  without  authority 
to  bind  seller,  had  reference  to  seller's  ac- 
ceptance of  order,  and  not  to  buyer's  accept- 
ance of  goods  when  delivered  to  the  ship  in  the 
Australian  port. 

3.  Sales  «s>t64,  176(3)— Failure  to  Mlver 
quantity  ordered  good  defense  In  action  for 
price,  regardless  of  jirounds  on  which  buyer 
refused  to  accept. 

The  delivery  of  goods  under  an  executory 
contrsct  must  be  of  the  exact  quantity  order- 
ed, otherwise  the  buyer  may  refuse  to  receive 
them;  and  it  is  not  necessary  that  he  base  Iiis 
refusal  on  this  specific  ground,  but,  having  re- 
fused to  accept  the  goods  on  other  grounds,  he 
may  defend  an  action  for  the  purchase  price 
upon  this  ground. 

4.  Sales  «=3l72— Seller  not  excused  from  mak- 
ing full  delivery  by  government  commandeer- 
ing only  available  shipping  space. 

That  the  United  States  government,  as  a 
war  measure,  commandeered  the  only  available 
shipping  space  for  its  necessities,  making  it  im- 
possible for  seller  to  deliver  more  than  a  por- 
tion of  the  goods  ordered,  was  not  an  excuse 
for  failure  to  deliver  full  amount,  wUch  would 
permit  recovery  in  seller's  action  for  buyer's 
failure  to  accept  the  portion  delivered,  even 
if  it  would  have  been  a  good  defense  in  buy- 
er's action  for  seller's  failure  to  ship  full 
amount. 

Department  3. 

Appeal  from  Superior  Court,  King  County; 
King  Dykeman,  Judge. 

Action  by  Preecott  &  Co.,  Limited,  against 
J.  B.  Powles  te  Co.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  with  di- 
rections to  dismiss  action. 

James  Kiefer,  of  Seattle,  for  appellant 
Byers  &  Byers,  of  Seattle,  for  respondent 

TOLMAN,  J.  On  January  12,  1918,  appel- 
lant ordered,  through  a  merchandise  broker 
representing  the  resp<mdent  in  Seattle,  300 
crates  of  Australian  onions.  The  order 
reads: 

"Sold  to  J.  B.  Powles  Co.  How  ship.  Boat 
When,  March.  800  crts.  Australian  onions, 
$04  per  ton.  Cost,  freight  and  insurance  Viii- 
CO.    Acceptance  Australia." 

It  appears  to  Iiave  been  understood  that 
there  was  but  one  sliip  each  month  plying 
l>Qtween  the  Australian  port  of  shipment  and 
San  Francisco,  and  that  to  comply  with  the 
order  and  ship  in  March  the  shipment  would 
necessarily  be  by  the  steamsldp  SoncMna. 
About  March  12,  following,  appellant  notified 
the  broker  of  its  desire  to  cancel  the  order, 
and  caused  the  broker  to  cable  respondent 
to  that  etfect;  but  the  cable  was  not  deliver- 
ed imtil  after  the  ship  had  sailed  with  the 
partial  shipment  of  onions  hereinafter  re- 
ferred to. 

In  due  time  the  respondent  had  ready  fbr 
shipment  tbe  full  800  crates  of  onions  as 
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ordered,  bnt  was  permitted  to  load  on  the 
ship  bnt  240  crates;  the  remainder  of  the 
space  being  taken  at  the  last  moment  by  the 
United  States  government  for  the  purpose  of 
shipping  wheat  to  the  United  States.  The 
240  crates  so  shipped  were  consigned  to  the 
shipper's  order,  with  directions  to  notify  the 
buyer,  and  a  draft  with  bill  of  lading  at- 
tached was  drawn  on  the  buyer  for  the  pur- 
chase price,  with  the  privilege  of  Inspection 
before  payment.  Appellant,  the  buyer,  de- 
clined to  receive  the  shipment  or  pay  tbie 
draft.  The  goods  were  sold  for  Its  account, 
and  this  case  was  brought  to  recover  the  loss 
occasioned  by  the  resale  at  a  price  less  than 
that  named  in  the  order,  plus  the  expenses  of 
resale.  The  case  was  tried  to  the  court  with- 
out a  Jury,  resulting  In  a  Judgment  against 
appellant  for  the  full  amount  claimed,  from 
which  it  appeals. 

A  number  of  troublesome  questions  are 
here  presented: 

[1,2]  1.  Do  the  words  "Acceptance  An- 
stralla"  mean  that  the  order  taken  by  the 
broker  is  subject  to  acceptance  by  his  prlncl< 
pal  In  Australia,  or  that  the  purchaser  must 
accept  the  goods  when  delivered  to  the  ship 
in  the  Australian  port?  No  evidence  was 
offered  at  the  trial  as  to  the  trade  meaning 
of  the  quoted  words;  but  a  nnmber  of  af- 
fidavits are  Included  in  the  statement  of 
facts,  all  made  after  the  date  of  the  trial 
below,  and  evidently  used  in  the  argument  of 
the  motion  for  a  new  trial,  some  to  one  ef- 
fect, and  an  equal  nnmber  to  the  other.  We 
know  <xt  no  authority  which  will  warrant 
us  In  cwisiderlng  these  as  evidence  in  the 
case,  and.  If  we  did,  they  are  so  evenly  bal- 
anced as  to  offset  one  another.  Taking  the 
order  as  It  reads  in  the  light  of  the  fact  that 
It  was  procured  and  written  by  a  broker 
for  an  absent  principal,  who,  on  Its  receipt, 
might  or  might  not  be  able  or  willing  to  fill 
it,  we  are  convinced  that  it  means  that  the 
order  is  taken  subject  to  acceptance  by  the 
seller,  when  it  should  reach  it  in  Australia. 

"The  meanlDg  of  'acceptance*  in  the  discns- 
■lon  of  executory  contracts  is  an  assent  to 
enter  into  a  contract  according  to  the  terms  of 
the  offer."    Williston  on  Sale*,  482. 

Since  the  purchaser  was  present  and  as- 
sented to  the  order  when  it  was  written,  no 
other  acceptance  of  the  offer  on  its  part  was 
needed;  whQe  as  the  seller  was  absent, 
and  could  not  know  of  the  order  or  its  terms 
until  advised,  and  the  broker  is  not  shown 
to  have  had  authority  to  bind  it,  "Acceptance 
Australia"  must  be  held  to  mean  that  the 
seller,  when  advised,  might  accept  or  reject 
the  order  as  conditions  should  warrant.  We 
are  the  more  convinced  that  this  view  Is  cor- 
rect, because  the  seller  consigned  the  goods 
to  Itself,  and  took  a  bill  of  lading  in  Its  own 
name,  thus  maintaining  its  title  and  control 
over  the  property  until  the  purchaser  should, 
by  payment  of  the  draft  for  the  purchase 


price,  come  into  possesion  of  the  Indorsed 
bill  of  lading  and  thus  acquire  title. 

[3]  2.  It  is  contended,  and  generally  held, 
that  the  delivery  of  goods  under  an  execu- 
tory contract  must  be  of  the  exact  quantity 
ordered,  otherwise  the  buyer  may  refuse  to 
receive  them ;  and  It  is  not  necessary  that  he 
base  his  refusal  on  this  spedflc  ground,  but, 
having  refused  to  accept  the  goods  on  other 
grounds,  he  may  yet  defend  an  action  for 
the  purchase  price  upon  this  ground.  It  was 
so  held  In  Inman,  Akers  &  Inman  v.  Elk  Cot- 
ton Mills,  116  Tenn.  141,  82  S.  W.  760,  where 
the  order  was  fOr  60  bales  of  cotton.  The 
buyer  sought  to  cancel  the  order,  as  in  this 
case,  and  the  seller  refused  to  cancel.  The 
buyer  then  refused  to  accept  the  goods,  upon 
the  ground  that  the  delivery  was  not  prompt- 
ly made  as  the  contract  required.  The  sell- 
er resold  for  the  account  of  the  buyer,  and 
sued  for  the  loss  sustained.  It  developed 
during  the  trial  that  the  seller  had  tendered 
delivery  of  but  49  bales,  and  the  buyer  was 
permitted  to  amend  his  answer  and  defend 
upon  this  ground.    The  court  said: 

"A  delivery  of  a  less  number  was  not  a  com- 
pliance with  this  contract  So  far  as  It  af- 
fected the  contract  relations  of  the  parties,  a 
failure  in  the  matter  of  one  bale  was  as  much 
as  a  failure  to  deliver  any  greater  number  of 
bales.  The  complainants  sue  to  recover  for 
the  breach  of  an  entire  contract,  and  in  order 
to  maintain  their  bill  they  must  show  a  com- 
pliance or  a  willingnesB  to  comply  with  it  as 
an  entirety.  Failing  in  this  latter  regard,  they 
fail  altogether.  Tiedeman  on  Sales,  }  101; 
Barker  v.  Reagan,  4  Heisk.  690.  Their  in- 
sistence  that  they  were  relieved  from  tendering 
60  bales  by  reason  of  the  repudiation  of  the 
contract  by  the  defendant,  under  the  facts 
found  by  the  Court  of  Chancery  Appeals,  can- 
not avail  them.  If  they  had  accepted  the  re- 
pudiation, or  rather  cancellation,  of  the  con- 
tract contained  in  the  telegram  from  the  de- 
fendant, of  July  7th,  then  this  failure  would  not 
have  affected,  other  matters  out  of  the  way, 
their  right  to  recovery.  This,  however,  they 
failed  to  do.  They  declined  positively  to  accept 
the  cancellation,  and  thus  kept  the  contract 
alive  between  themselves  and  the  defendant, 
and  thus  enabled  the  defendant,  notwithstand- 
ing its  attempted  cancellation,  to  avail  itself 
of  any  previous  or  subsequent  breach  on  the 
part  of  the  complainant." 

See,  also,  Sun  Publishing  Co.  v.  Minnesota 
Type  Foundry  Co.,  22  Or.  49,  28  Pac.  6; 
Barton  v.  Kane,  17  Wis.  87,  84  Am.- Dec.  728; 
Price  V.  Engelke,  68  N.  J.  Law,  567,  53  AtL 
698 ;  Xewell  v.  New  Holsteln  Canning  Co.,  119 
Wis.  635,  97  N.  W.  487. 

[4]  3.  Since  the  seller  did  accept  tte  or- 
der in  Australia  and  was  bound  to  deliver 
the  exact  quantity  ordered,  may  he  be  excus- 
ed from  making  full  delivery  because  our  na- 
tional government  (rightfully  as  we  must  as- 
sume) as  a  war  measure  commandeered  the 
only  available  shipping  space  for  Its  neces- 
sities?   Much  as  the  writer  would  like  to  so 
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bold,  the  authorlUes  lay  down  the  contrary 
rule.  Had  resix>ndent  been  sued  for  damages 
for  failure  to  ship  tbe  full  order,  this  act 
by  tbe  government  might  have  afforded  a  de- 
fense; but,  having  sued  on  the  contract,  it 
is  essential  to  a  recovery  that  a  full  per- 
formance be  shown,  and  no  excuse  not  pro- 
vided for  In  the  contract  will  Justify  a  re- 
covery, where  the  performance  is  partial 
only,  save  only  an  act  of  the  buyer  render- 
ing performance  impossible,  or  a  waiver  by  It 
Newell  V.  New  Holstcin  Canning  Co.,  supra; 
Remy  v.  Olds,  4  CaL  TJnrep.  240,  34  Pae.  216, 
21  L.  R.  A.  645;  The  Harrlman,  9  WalL  161, 
19  L.  Ed.  629,  and  cases  there  cited. 

We  conclude  that  the  judgment  must  be 
reversed,  with  directions  to  disibiss  the  ac- 
tion.   It  Is  80  ordered. 

MOUNT,  MITCHELL,  and  MAIN,  JJ., 
'concur. 


013  Wash.  277) 

In  re  ROY'S  ESTATE  «t  al.    (No.  16019.) 

(Supreme  Court  of  Washington.    Nov.  SO, 
1920.) 

1.  Wills  «=350— Person  able  to  name  relative* 
and  property  ha*  testamentary  capacity. 

A  person  that  can  name  every  piece  of 
property  which  she  owns  without  anggestion 
and  can  name  the  different  relatives  of  the 
family,  her  sons,  daughters-in-law,  grandchil- 
dren, and  sisters,  without  any  saggestion,  to- 
gether with  their  relationsUp  to  her,  has  tes- 
tamentary capacity. 

2.  Wilis  «s>59(l)— Laok   of  testamentary  ca- 
pacity not  shown. 

In  a  will  contest  evidence  lield  insafiSdent  to 
show  lack  of  testamentary  capacity. 

3.  Will*  «S3300— Testimony  to  overcome  must 
be  ooaent  and  oonvlnolng. 

Wills  are  favored  in  the  law,  and  it  is  a 
cardinal  principle  of  construction  that  the  tes- 
timony to  overcome  them  mast  be  cogent  and 
convincing. 

4.  Wills  «=>52( I)— Testamentary  capacity  pre- 
sumed. 

Where  the  will,  rational  on  the  face  of  it, 
is  shown  to  have  been  executed  in  legal  form, 
the  law  presumes  testamentary  capacity. 

5.  Wilis    «s>l66(l)  —  Undue    Inflnenoe    not 
shown. 

In  a  will  contest  fteldl,  that  there  was  no 
substantial  competent  evidence  which  would 
tend  to  impeach  the  will  on  the  ground  of  un- 
due influence. 

6.  Will*  <Ss>l5S(l)— "Undue  influence''  means 
oontroi  of  teatatoi's  volition. 

To  vitiate  a  will  on  the  ground  of  "undue 
influence,"  it  must  appear  that  the  testator's 
volition  at  the  time  of  the  testamentary  act 
was  controlled  by  another  and  that  tbe  wiU  was 


not  the  result  of  a  free  ezerdse  «(  judgment 
and  choice. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Undue 
Influence.] 

7.  Wills  «=>  I  S3— Representation  of  third  per- 
son  as  to  amount  advanced  held  not  fraudo- 
lent. 
Where  husband  told  deceased  wife  that  to- 
gether they  had  advanced  to  a  certain  child  the 
sum   of  $45,000,   where   no   such   amount  had 
been  in  fact  advanced,  and  wife  deducted  such 
amount  from  what  would  have  otherwise  been 
such  child's   share,  the   representation  cannot 
be  said  to  have  been  fraudulent,  and  the  item 
charged  by   the  deceased   as  an   advancement 
must  stand,  where  the  statement  of  the  hus- 
band as  to  the  amount  advanced  was  honestly 
made. 

Department  2. 

Appeal  from  Superior  C!ourt,  KLng  (bounty ; 
B.  L.  McCroskey,  Judge. 

In  the  matter  of  the  estate  of  Bupliemla 
Boy,  deceased,  and  tbe  community  estate  of 
said  deceased  and  L.  Roy,  her  husband. 
From  a  Judgment  unfavorable  to  petitioner 
in  a  contest  of  the  will  of  deceased,  tbe  pe- 
titioner appeals.     Afllrmed. 

Earl  G.  Rice,  Geo.  H.  Rummens,  and  Lloyd 
B.  Savage,  all  of  Seattle,  for  appellant 

Wright,  Kelleher,  Allen  &  Hiloi,  of  Seattie, 
for  respondents. 

MAIN,  J.  This  Is  a  will  contest  The  tes- 
tatrix, at  the  time  of.  her  death,  left  surviv- 
ing her  as  her  heirs  at  law  her  husband,  L. 
Roy,  and  three  sons,  tbe  youngest  of  whom 
is  the  contestant  In  tbe  petition  to  set  aside 
tbe  probate  of  the  will  three  charges  are 
made:  First  lacli  of  testamentary  capacity; 
second,  undue  influence;  and,  third,  fraadu- 
lent  representations.  Issues  were  Joined  up- 
on all  three.  The  cause  was  tried  to  the 
court  without  a  Jury  and  resulted  in  findings 
of  fact,  conclusions  of  law,  and  a  Judgment 
unfavorable  to  the  petitioner  upon  all  the 
grounds.  From  this  Judgment  the  appeal  is 
prosecuted. 

Tbe  charges  vidll  be  considered  in  tbe  order 
stated,  all  of  which  present  questions  of  fact 
upon  which  tbe  trial  court  held  against  the 
petitioner.  Upon  the  first  charge,  that  of 
lacli  of  testamentary  capacity,  tbe  following 
may  be  taken  as  a  summary  of  pertinent 
facts:  Prior  to  1913  the  testatrix  had  been 
troubled  for  some  years  with  insomnia.  To 
relieve  this  she  began  tbe  use  of  intoxicating 
liquor,  and  in  time  became  very  much  addict- 
ed to  tbe  use  of  that  stimulant  To  cure  the 
habit  she,  on  two  or  three  occasions,  was 
placed  in  a  sanitarium.  In  March,  1913,  she 
suffered  a  stroke  of  paralysis  which  aifected 
her  right  side.  In  a  few  weeks  she  recovered 
from  the  severity  of  tbe  stroke  and  tbereaft- 
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er  -whB  able  to  walk  about,  dragging  the  right 
foot  a  little.  There  was  also  a  continuous 
Impediment  in  her  speech.  In  other  respects 
she  was  normal.  She  was  able  to  read  the 
newspapers,  plan  the  household  affairs,  walk 
about  the  neighborhood  in  which  she  and  her 
husband  lived,  and  go  downtown  on  shopping 
trips.  From  the  time  she  Iiad  the  stroke  un- 
til the  time  of  her  death  there  was  employed 
for  her  constantly  a  lady  attendant  who  as- 
sisted her  in  managing  the  affairs  of  the 
home,  looked  after  her  wants,  and  accom- 
panied her  upon  all  occasions  when  she  went 
out  There  is  some  evidence  that  in  the  month 
of  January,  1916,  she  had  an  illness,  the  ex- 
act nature  of  which  the  record  does  not  make 
very  clear.  In  any  event,  she  had  recovered 
from  this,  and  her  condition  was,  generally 
speaking,  such  as  has  already  been  indicated. 
On  March  28,  1916,  she  made  her  will,  devis- 
ing her  interest  in  the  community  property 
to  her  husband  for  his  lifetime  and  then  pro- 
viding that  it  should  go  to  the  three  sons, 
share  and  share  alike,  except  that  the  young- 
est son,  Clyde  Roy,  should  be  charged  with 
an  advancement  of  |22,S0O.  Approximately 
2%  years  after  the  execntlon  of  the  will,  and 
on  September  18,  1918,  Mrs.  Roy  died.  The 
will  was  admitted  to  probate,  and  thereafter 
this  contest  was  instituted.  Upon  the  trial  a 
number  of  friends  and  neighbors  testified  to 
facts  which  tended  to  show  her  mental  capac- 
ity to  make  a  will. 

[1]  One  witness,  a  lady  approximately  60 
years  of  age  and  apparently  much  above  the 
average  in  Intelligence,  who  had  been  her  at- 
tendant and  companion  for  a  year  prior  to 
the  execution  of  the  will,  and  for  approxi- 
mately two  years  thereafter,  testified  that 
Mrs.  Hoy  could  have  named  every  piece  of 
property  which  she  and  Mr.  Roy  owned,  if 
asked  to  do  so,  without  any  suggestion  what- 
ever; that  she  could  concentrate  her  mind 
sufficiently  to  do  this;  and  that  she  could 
name  the  different  relatives  of  the  family, 
her  sons,  daughters-in-law,  grandchildren, 
and  sisters  without  any  suggestion,  together 
with  their  relationship  to  her.  This  testi- 
mony, if  true,  would  meet  the  requirements 
of  the  rule  as  to  the  mental  capacity  requi- 
site to  the  execution  of  a  valid  will. 

[2]  Upon  the  trial  the  contestant  offered 
the  testimony  of  one  Dr.  H.  S.  Hill,  who  had 
been  Mrs.  Roy's  attending  physician  at  the 
time  of  the  execution  of  the  will  and  for 
some  time  prior  thereto.  This  testimony  was 
received  by  the  court  over  objection  in  or- 
der that  the  record,  if  the  case  was  appealed 
to  this  court,  might  be  complete.  The  trial 
court  declined  to  consider  the  testimony,  be- 
lieving that  it  was  not  admissible  under  sec- 
tion 1214  of  Remington  &  Balllnger's  Code. 
It  Is  strenuously  urged  that  it  was  error  not 
to  consider  this  testimony,  and,  if  it  had 
been  given  Its  due  weight,  it  would  show  lack 
of  capacity  to  execute  the  wlU.     Whether 


the  testimony  of  the  attending  physician  was 
admissible  under  the  statute  named,  when  of- 
fered by  the  contestant  of  the  will,  will  not 
here  be  determined.  It  will  be  assumed  only 
that  the  testimony  is  properly  in  the  record. 
The  testimony  of  Dr.  Hill,  when  taken  in  con- 
nection with  all  the  other  evidence  in  the 
cas^  is  not  sufficient  to  show  lack  of  testa- 
mentary capacity.  Dr.  Hill  did  not  make 
regular  professional  calls  npcm  Mrs.  Roy. 
From  time  to  time  he  saw  her,  but  his  calls 
were  varied.  He  testified,  what  asked  as  to 
her  mental  capacity  on  the  date  the  will  was 
executed,  that^ 

He  could  not  "say  exactly  on  that  date.  I 
may  not  have  beeu  at  the  house  on  that  day. 
My  calls  were  varied.  I  might  have  run  along 
for  a  week  or  two  weeks  withont  seeing  her, 
but,  in  my  opinion,  at  the  time  she  was  not 
mentally  sound." 

Dr.  Hill  did  not  claim  to  be  an- expert  on 
mental  diseases.  He  was  not  In  as  good  posi- 
tion as  was  the  lady  attendant  above  refer- 
red to  to  know  whether  Mrs.  Roy  could  call 
to  mind  her  property,  the  natural  objects  of 
her  bounty,  and  her  relationship  to  them. 
These  questions  he  had  not  at  any  time  dis- 
cussed with  her.  Under  the  evidence  we 
think  that  Mrs.  Roy  at  the  time  she  executed 
the  will  had  that  quantum  of  understanding 
which  is  requisite  to  the  valid  execution  of 
such  an  instrument.  Points  v.  Nier,  91 
Wash.  20, 1S7  Pac.  44,  Ann.  Cas.  1918A,  1046. 

[3, 4]  Wills  are  favored  in  the  law,  and  it 
Is  a  cardinal  principle  of  construction  that 
the  testimony  to  overcome  them  must  be  co- 
gent and  convincing.  In  re  Geissler's  Estate, 
104  Wash.  452, 177  Pac.  330.  Where  the  will, 
rational  on  the  face  of  it,  is  shown  to  have 
been  executed  In  legal  form,  the  law  pre- 
sumes testamentary  capacity.  In  re  Han- 
son's Estate,  87  Wash.  113,  151  Pac.  264.  As 
already  Indicated,  upon  this  branch  of  the 
case  the  testimony  of  the  attending  physi- 
cian, when  taken  in' connection  with  all  the 
other  evidence,  fails  to  establish  lack  of  tes- 
tamentary capacity. 

[5, 1]  Upon  the  question  of  undue  influence 
there  is  no  substantial  competent  evidence  in 
the  record  which  would  tend  to  impeadi  the 
will.  The  record  only  shows  that  Mr.  Roy 
had  told  Mrs.  Roy  that  they  ought  to  make 
their  wills,  they  were  getting  old,  and  then 
told  her  how  he  was  going  to  make  his.  She 
thereupon  told  him  that  she  would  do  the 
same  thing.  The  wills  were  executed  the 
same  day,  but  not  at  the  same  time.  Mr.  Roy 
was  not  present  when  the  will  here  in  coa- 
troversy  was  executed.  Mr.  Roy's  will  was 
substantially  the  same  as  that  of  Mrs.  Roy, 
he  giving  the  property  to  her  for  her  lifetime 
with  provision  that  it  should  go  to  the  three 
sons,  share  and  share  alike,  except  that  the 
youngest  son,  the  contestant,  should  be  charg- 
ed with  an  advancement  of  $22,500.  To  viti- 
ate a  will  on  the  ground  of  undue  influence 
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the  evidence  mnst  show  that  the  testator's 
▼olitkm  at  the  time  of  the  testamentary  act 
was  controlled  by  another,  and  that  the  will 
was  not  the  result  of  a  free  exercise  of  judg- 
ment and  choice.  Converse  v.  Mix,  03  Wash. 
318, 115  Pac.  305;  In  re  Patterson's  Estate,  68 
Wash.  877,  123  Pac  615.  The  evidence  fails 
to  show  undue  influence. 

[/]  The  third  charge  is  that  of  fraud.  If 
we  have  gathered  the  argument  correctly,  the 
appellant  contends  that  Mr.  Roy  bad  told 
Mrs.  Roy  that  they  had  advanced  to  the  con- 
testant out  of  the  community  estate  for  the 
business,  in  which  he  was  engaged  approxi- 
mately $45,000,  and  that  this  was  not  true  in 
fact  and  constituted  fraud.  The  evidence 
upon  this  question  took  a  wide  range,  much 
Of  which  has  only  a  remote  bearing  upon  the 
question  even  if  competent  at  all.  In  the 
will  there  was  a  clear  expression  of  the  tes- 
tatrix's intention  that  the  item  of  $22,500 
charged  should  be  treated  as  an  advance- 
ment. This  Is  conclusive  upon  the  question, 
unless  there  was  In  fact  fraud.  Yonnce  t. 
Flory,  77  Ohio  St  71,  83  N.  E.  806;  Rood  on 
Wills,  fi  168;  In  re  Lear's  Estate,  146  Mo. 
App.  642,  124  S.  W.  602.  It  Is  unnecessary 
here  to  determine  the  exact  amount  of  money 
which  had  been  advanced  out  of  the  commu- 
nity estate  to  the  contestant  The  evidence 
makes  tt  plain  enough  that  Mr.  Roy,  in  rep- 
resenting to  his  wife  that  they  had  advanc- 
ed to  their  youngest  son  the  sum  of  ^,000 
which  had  been  consumed  by  him  in  the 
business  in  which  he  was  engaged,  believed 
that  he  was  correctly  stating  the  fact  The 
representation,  assuming  that  it  was  not 
true,  was  honestly  made  and  was  therefore 
not  fraudulent.    Thompson  on  Wills,  |'631. 

Something  has  been  said  about  the  will  be- 
ing an  unnatural  one,  but  this  cannot  be.  It 
seems  quite  natural  that  the  testatrix  shonld 
give  her  property  to  her  husband  for  his  life- 
time and  then  direct  that  it  be  divided  be- 
tween their  three  sons,  share  and  share  alike, 
charging  to  one  the  advancement  which  she 
believed  had  been  made  to  him.  After  read- 
ing the  record  with  great  care  and  consider- 
ing all  the  evidence,  we  are  of  the  (pinion 
that  the  evidence  does  not  sustain  any  of  the 
contestant's  charges. 

The  Judgment  will  be  affirmed. 

HOLCOMB,  C.  J.,  and  MOnNT,  MITCH- 
ELL, and  TOLMAN,  JJ.,  concur. 


(U3  Waab.  1S2) 

BURLIE  V.  STEPi^ENS  at  at.    (No.  16093.) 

(Supreme  Court  of  Washington.    Nov.  2S, 
1820.) 

I.  Negligence  «=»83— Last  eiear  ehanoa  doo- 
trine  .stated. 
The  doctrine  of  last  dear  chance  presup- 
poses contributory  negligence,  and  where  that 


negligence  creates  Instantaneonsly  a  dangerons 
situation,  without  an  appreciable  lapse  of  time 
in  which  to  avoid  it,  so  that  the  party  charged 
is  required  to  act  instantaneously,  the  doctrine 
is  not  applicable. 

2.  Municipal  corporations  iS=3705(IO)— Last 
clear  chance  Inapplicable,  where  automobile 
driver  could  not  have  avoided  accident. 

Where  a  boy  suddenly  and  unexpectedly 
turned  directly  in  front  of  an  automobile,  so 
that  the  driver  had  not  sufScient  time  to  avoid 
accident,  the  automobile  owner  was  not  liable 
on  theory  of  last  clear  chance. 

3.  Trial  $=3208— Instruction  to  disregard  speed 
of  automobile,  not  sustained  by  evidenoa,  held 

proper. 
In  action  for  injuries  to  boy,  struck  by 
automobile,  where  there  was  no  testimony  tend- 
ing to  show  that  the  speed  of  the  automobile 
hod  anything  to  do  with  the  collision,  and  where 
it  appeared  that  the  collision  would  have  oc- 
curred, regardless  of  the  speed  at  which  the 
automobile  was  traveling,  instruction  directing 
the  jury  to  disregard  the  matter  of  the  speed 
held  proper. 

4.  Municipal  eorporattoas  «s>705( II)— Viola- 
tion of  speed  ordinance  or  statute  most  have 
been  proximate  cause. 

The  violation  of  a  speed  ordinance  or  stat- 
ute is  not  in  itself  sufficient  to  make  the  driver 
of  the  automobile  liable  in  damages  in  event 
of  a  collision,  but  it  must  appear  that  such 
violation  was  the  proximate  cause  of  the  injury. 

5.  Municipal  corporations  «s>705(4)— Violatlos 
of  ordinance  In  effort  to  avoid  Injury  sot 
negligence. 

If  automobile  driver  turned  aatomoUle 
from  right  to  left  side  of  street  in  violation  of 
ordinance,  in  an  emergency  and  in  an  elfort  to 
avoid  an  injury,  such  isolation  would  aot  em- 
stitute  negligence.   . 

6.  Municipal  corporations  4:9706(8)— Instrae- 
tlon  held  not  to  preclude  recovery,  on  finding 
that  boy  Injured  was  on  roller  skates. 

In  an  action  for  Injuries  to  boy,  struck  by 
automobile  while  in  street  on  roller  skates,  in- 
struction that  it  was  the  boy's  duty  while  on 
roller  skates  to  use  his  senses  and  observe  oth- 
er traffic  and  that  he  could  not  recover  if  hy 
the  observance  of  ordinary  care  on  his  part  be 
might  have  avoided  the  injury,  held  not  subjtct 
to  criticism  that  it  directed  the  jury  that,  if 
they  found  that  the  boy  was  on  ndler  skates,  h* 
could  not  recover. 

7.  Trial  «sa296(4,6)— Instniotlon  held  sot  t« 
hold  hoy  to  same  degree  of  oara  as  aa  adalt 

In  action  for  injuries  to  12  year  old  boy, 
struck  by  automobile,  instmction  that  it  vas 
the  boy's  doty  to  use  his  senses  and  observe 
other  traffic,  and  that  he  could  not  recover  if 
he  could  have  avoided  injury  by  ordinary  care, 
held  not  to  authorize  jury  to  measure  the  boy's 
care  by  that  of  an  adult  person,  in  view  of  oth- 
er instruction  that  Jury  should  not  apply  the 
same  rules  of  conduct  to  sueb  boy  whieh  they 
would  apply  to  an  adult,  but  shonld  mak*  al- 
lowance for  his  youth. 
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8.  Trial  «=>252(8)— Refasai  of  Instnietlon  a* 
to  speed  held  proper,  where  speed  not  cause 
oT  Injury. 

In  action  tor  injnriea  to  boy,  atmck  by  aa- 
tomobile,  where  speed  of  automobile  liad  noth- 
ing to  do  with  injury,  refusal  of  requested  in- 
strnction  as  to  the  lawful  rate  of  speed  KeU 
proper. 

9.  Appeal  and  error  «s>528  (4)— Affidavits  on 
motion  for  new  trial  must  be  made  part  of 
statement  of  facts. 

Affidavits  made  a  part  of  the  transcript, 
but  not  embodied  in  or  made  a  part  of  the  state- 
ment of  facts,  will  not  be  considered  on  appeal, 
on  assignment  that  the  court  erred  in  denying 
motion  for  new  trial  for  misconduct  of  Jurors. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Ooui- 
tj;  W.  O.  Obapman,  Judge. 

Suit  by  Marrin  Burlle  against  Fred  Steph- 
ens and  others.  Judgment  of  dismissal,  and 
plaintiff  appeals.    AfBrmed. 

O.  B.  Stevens  and  Chas.  A.  Wallace,  both 
of  Taooma,  for  appellant. 
Ellis  &  Evans,  of  Tacoma,  for  respondoits. 

BBIDOBS,  J.  Suit  for  personal  Injuries. 
The  appellant  Is  the  guardian  ad  litem  of 
Marvin  Bnrlie.  As  such  he  instituted  this 
action  against  the  respondents  for  the  pur- 
pose of  recovering  damages  because  of  inju- 
ries to  Marvin  Burlle,  who  at  the  time  of  re- 
ceiving such  injuries  was  12  years  of  age. 
The  facts  are  substantlaUy  as  follows; 

Tte  Injury  occurred  at  the  Intersection  of 
J  street  and  South  Eighteenth  streets  in  the 
dty  of  Tacoma.  One  Forrest  Llgman  at  the 
time  of  the  injury  was,  and  for  a  long  time 
prior  thereto  had  been,  driving  a  Ford  mo- 
tor delivery  truck  or  carriage  for  the  respond- 
ents. Immediately  prior  to  the  accident  he 
had  made  certain  deliveries  two  or  three 
blocks  south  of  the  Intersection  in  ques- 
tion, and  was  on  his  way  northerly  on  J 
ctreet.  When  be  was  about  100  feet  from  the 
Intersection  of  J  and  Eighteenth  streets,  he 
saw  Marvin  Bnrlie  coming  towards  him  and 
«olng  south  on  J  street,  on  roller  skates.  At 
that  time  the  boy  was  about  100  feet  north 
of  the  Intersection  of  J  and  Eighteenth 
streets,  being  about  the  same  distance  north 
as  the  automobile  was  south  of  that  point 
Llgman  was  driving  his  automobile  on  his 
right-hand  side  of  the  street  some  few  feet 
from  the  curb,  and  the  boy  was  on  the  same 
«ide  of  the  street,  to  wit,  Ldgman's  right-hand 
side,  or  the  boy's  left-hand  side.  Llgman 
«oanded  bis  horn,  but  the  boy  did  not  change 
bis  course.  Thereupon  Llgman  turned  some- 
what away  from  his  right-hand  curb  and 
towards  the  center  of  the  street,  with  the 
▼lew  of  allowing  the  boy  to  pass  between  his 
automobile  and  his  right-hand  curb.  The 
antouioUle  and  the  boy  each  continued  in 
practically  a  straight  line  to  near  the  inter- 
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section  of  the  streets.  Had  they  bo  oonUnued 
tbrough  the  intersection,  there  would  haTe 
been  plenty  of  room  between  the  automobile 
and  the  rl^t-hand  curb  tor  the  boy  to  pass. 
It  appears  that  eadi,  the  automobile  and  the 
boy,  reached  the  intersection  of  the  street  at 
about  the  same  time,  and  each  must  therefore 
have  been  traveling  at  about  the  same  speed 
as  the  other.  When  the  automobile  readied 
the  intersection.  It  was  on  the  right-hand  side 
of  J  street,  but  somewhat  near  the  center 
thereof.  Just  as  they  were  In  the  act  of 
meeting,  the  boy  suddenly,  and  without  any 
warning,  turned  to  his  right  Immediately  In 
front  of  the  automobile.  In  an  effort  to  avoid 
a  collision,  Ligraan  very  suddenly  swerved  his 
car  to  his  left  and  came  into  collision  with 
the  boy  near  the  center  of  the  intersection  of 
the  streets,  but  probaMy  a  little  to  tlie  left 
of  the  center  of  J  street.  The  automobile 
ran  to  approximately  the  southwest  comer 
of  the  intersection  of  the  streets,  where  it 
turned  over  on  its  side.  The  collision  threw 
the  boy  several  feet  towards  the  opposite 
comer  of  the  intersection.  As  a  result  of  the 
collision,  the  boy  was  very  seriously  injured. 

The  accident  occurred  In  broad  daylight, 
and  at  a  time  when  there  were  no  other  ve- 
hicles on  either  of  these  streets  near  their 
intersection.  The  case  was  tried  to  a  Jury, 
and  resulted  in  a  general  verdict  in  favor  of 
the  respondents.  Appellant's  motion  for  new 
trial  was  denied,  and  Judgment  was  entered 
dismissing  the  case,  from  which  Judgment  the 
guardian  has  appealed.  Of  the  more  than  20 
assignments  of  error  presented,  2  are  ou^ 
standing  and  run  through  the  case,  and  they 
will  be  given  particular  attention. 

First.  It  is  first  and  chiefly  contended  by 
the  appellant  that  the  doctrine  of  last  clear 
chance  was  Involved,  and  that  the  court  was 
In  error  in  refusing  to  submit  it  to  the  Jury. 
Numerous  assignments  of  error  are  made  to 
the  instructions,  on  the  ground  that  they 
failed  to  submit  this  question,  and  to  the 
failure  of  the  court  to  give' certain  of  ap- 
pellant's requested  Instructions,  embodying 
the  theory  of  the  last  clear  chance.  If  that 
doctrine  is  involved  in  this  case.  It  is  plain 
that  there  must  be  a  reversal,  for  the  trial 
court  refused  to  consider  it  as  applicable  to 
the  facts. 

[1]  A  reading  of  the  record  and  the  au- 
thorities convinces  us  that  the  doctrine  of 
last  clear  chance  was  wholly  Inapplicable  to 
any  of  the  facts  of  this  case.  This  court 
has  held  that  whether  this  doctrine  Is  ap- 
plicable in  a  given  case  is  a  question  of  law, 
to  be  determined  by  the  court  Hartley  v. 
Lasater,  86  Wash.  407,  165  Paa  106.  This 
doctrine  can  never  arise  where  the  party 
charged  Is  required  to  act  instantaneously. 
It  presupposes  contributory  negligence,  and 
where  that  negligence  creates  instantaneous- 
ly a  dangerous  situation,  without  an  appre- 
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dable  lapse  of  time  In  which  to  avoid  it, 
there  Is  no  room  for  its  application.  No- 
where, to  the  knowledge  of  the  writer,  tias 
the  doctrine  of  last  clear  chance  been  more 
accurately  and  clearly  stated  than  in  the 
case  last  above  cited,  where  this  court  said: 

"Last  clear  chance  implies  thought,  appre- 
ciatioQ,  mental  direction,  and  the  lapse  of  suffi- 
cient time  to  effectually  act  npbn  the  impulse 
to  save  another  from  injury,  or  the  proof  of 
circumstances  which  will  put  the  one  charged 
to  implied  notice  of  the  situation.  There  was 
no  duty  upon  Sppellants  to  slow  down  or  to 
take  such  care  as  the  doctrine  of  last  clear 
chance  demands,  until  they  were  put  to  the 
hazard  of  choice  by  some  act  of  respondent. 
When  respondent  changed  his  position,  he  re- 
lieved sppellants,  unless  the  facts  would  war- 
rant the  court  and  Jury  in  saying  that  there 
was  sufficient  time  between  his  act  and  the  im- 
pact for  appellants  to  realize  his  peril  and  to 
avoid  it.  To  invoke  the  doctrine  of  the  last 
clear  chance,  we  must  grant  the  negligence  of 
respondent,  and  find  that  his  negligence  'had 
terminated  or  culminated  in  a  situation  of  peril 
from  which  the  exercise  of  ordinary  care  on  his 
part  would  not  thereafter  extricate  him';  that 
appellants  knew  and  appreciated  his  danger, 
and  could,  in  the  exercise  of  reasonable  care, 
have  avoided  injuring  liim.  A  mere  statement 
of  the  rale  reveals  its  inapplicability  to  a  case 
where  the  contributory  negligence  began  and 
culminated  without  the '  lapse  of  appreciable 
time.  The  doctrine  is  not  applied  where  the 
ne^igence  is  concurrent." 

To  the  same  effect  see  the  following  cases: 
Sdiarf  V.  Spokane  &  Inland  Empire  R.  Co.,  92 
Wash.  561,  159  Pac.  797;  Woolf  v.  Wash- 
ington Railway  &  Navigation  Co.,  37  Wash. 
491,  79  Pac.  997 ;  Bnllls  v.  Ball,  98  Wash.  342, 
167  Pac.  942. 

[2]  The  testimony  in  this  case  conclusively 
shows  that  the  boy  would  not  have  been 
hurt,  had  he  continued  on  his  course  near  his 
left-hand  cnrb,  and  that  he  received  his  In- 
jnry  only  because  he  suddenly  and  nnezx)ect- 
edly  turned  directly  in  front  of  the  automo- 
bile, jnst  as  he  was  about  to  meet  it.  There 
was  not  sufficient  lapse  of  time  for  the  driv- 
er of  the  automobile  to  "effectually  act  upon 
the  impulse"  to  save  the  boy  from  injury. 
The  rule  of  last  clear  chance  cannot  exist, 
except  on  the  theory  that  one  who  sees,  or 
who  by  the  exercise  of  reasonable  care  could 
see,  another  in  a  place  of  danger,  as  a  re- 
sult of  his  own  negligence,  must  nevertheless 
avoid  injuring  him,  if  by  the  exercise  of  rea- 
sonable care  he  can  do  so,  and  this  necessa- 
rily Implies  such  lapse  of  time  as  may  be 
necessary  for  "thought,  appreciation,  and 
mental  direction."  Where  the  original  act 
of  negligence  and  the  injury  are  to  all  in- 
tents and  purposes  instantaneous,  there  can- 
not l>e  any  last  clear  chance.  Such  was  the 
situation  here.  We  therefore  think  the  court 
did  not  commit  any  error  on  the  question. 

[3]  Second.  At  the  close  of  the  plaintiff's 
case  the  court  rules  that  there  was  no  testi- 
mony concerning  the  speed  of  the  automobile 


at  the  time  of  the  accident,  and  that  then 
was  no  testimony  tending  to  show  that,  if  the 
automobile  was  violating  the  speed  law,  such 
speed  had  anything  whatever  to  do  with 
the  collision.  By  its  instruction  No.  6  the 
court  told  the  Jury  that — 

"The  plaintiff  has  failed  to  produce  any  evi- 
dence as  to  the  speed  of  the  car  contributing 
in  any  way  to  the  accident,  and  yon  are  there- 
fore instructed  to  disregard  the  matter  of  tbt 
speed  of  the  car  entirely." 

The  appellant,  throughout  his  briefs,  has 
strenuously  insisted  that  the  question  of  the 
speed  of  the  automobile  was  in  the  case  and 
should  have  been  submitted  to  the  jury.  We 
are  of  the  opinion  that  the  court's  ruling  and 
instruction  were  correct.  The  only  testimo- 
ny produced  by  the  plaintiflF  as  to  the  speed 
of  the  car  was  that  of  a  certain  policeman  of 
Tacoma,  who  stated  that  after  the  accident 
Ligman,  the  driver  of  the  automobile,  told 
him  that  he  (Ligman)  was  going  about  20 
miles  per  hour;  but  there  is  nothing  in  this 
statement  to  show  that  Ligman  intended  to 
state  that  he  was  going  20  miles  an  hour  at 
the  time  of  the  collision.  But  if  it  should 
t>e  conceded  that  at  the  time  of  the  collision 
the  automobile  was  traveling  at  the  rate  of 
20  miles  per  hour,  and  that  such  speed  was 
in  violation  of  the  state  laws  and  city  ordi- 
nance, yet  there  is  not  a  word  of  testimony 
showing,  or  tending  to  show,  that  the  speed 
of  the  car  had  anjrthlng  to  do  with  the  ool- 
lision.  The  record  shows  that  the  collision 
would  have  occurred,  whether  the  automobile 
was  traveling  at  the  rate  of  10  miles  or  of 
30  mUes  an  hour.  There  was  no  danger  at 
all,  regardless  of  the  speed  of  the  car,  until 
the  boy  suddenly  turned  in  front  of  it  at  sndi 
close  proximity  to  it  as  that  the  collision  was 
Inevitable. 

[4]  The  violation  of  a  speed  ordinance  or 
statute  is  not,  in  Itself,  sufficient  to  make  the 
driver  of  the  automobile  liable  in  damages 
in  the  event  of  a  collision.  There  must  b» 
something  more;  it  must  appear  that  snd> 
violation  was  the  proximate  cause  of  the  In- 
jury. There  is  absolutely  nothing  in  this 
case  to  show  that  the  speed  of  the  car  was 
the  proximate  cause  of  the  injury.  We  feel 
confident,  therefore,  that  the  court  was  cor- 
rect In  taking  away  from  the  jury  the  ques- 
tion of  the  speed  of  the  antomobilje. 

The  conclusion  at  which  we  have  arrived 
on  this  question  makes  it  unnecessary  for  us 
to  discuss  certain  other  assignments  of  er- 
ror, whereby  the  appellant  undertook  on 
cross-examination  of  respondents'  witnesses 
to  inject  into  the  case  testimony  as  to  the 
speed  of  the  car. 

[S]  Third.  Complaint  is  made  of  instmc- 
tlon  No.  14,  to  the  effect  that  the  burden  of 
proving  a  violation  of  an  ordinance  of  the 
city  was  upon  the  plaintiff,  and  that,  even 
If  the  driver  of  the  antomobile  did  vlolatfr 
the  ordinance,  such  violation  would  not  con- 
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Btltnte  negligence,  vpon  whldi  recoyery  coold 
be  bad,  "nnleaa  t&e  act  whldi  constituted  the 
violation  of  the  ordinance  was  the  proximate 
cause  of  the  injury,"  and  that  if  the  Jury  be- 
lieved that  the  driver  of  the  automobile  turn- 
ed It  from  the  right  to  the  left  side  of  the 
street  In  violation  of  the  ordinance,  but  did 
so  In  an  emergency,  and  In  an  effort  to  avoid 
an  Injury,  then  such  violation  would  not  con- 
stitute negligence.  This  Instruction  does 
nothing  more  than  to  Inform  the  Jury  that 
the  mere  fact.  If  It  should  be  such,  that  Llg- 
man  turned  his  automobile  to  the  left  side  of 
the  road  In  violation  of  the  ordinance  and 
statute,  that  fact  alone  would  not  be  sufficient 
to  make  respondents  liable  In  damages,  and 
that  whether  In  so  doing  the  driver  was 
guilty  of  negligence  approximately  causing 
the  Injury  would  depend  upon  the  circum- 
stances and  the  reasons  existing  at  the  time. 

We  have  no  doubt  that  this  Is  a  correct 
statement  of  the  law.  Circumstances  may 
arise  where  it  Is  entirely  proper,  in  the  exer- 
cise of  reasonable  care,  to  violate  the  ordi- 
nance by  turning  an  automobile  to  the  wrong 
side  of  the  street  The  mere  fact  that  the 
automoUle  may  be  on  the  wrong  side  of  the 
street  at  the  time  of  the  collision  Is  not  con- 
clusive ot  negligence,  because  the  driver  of 
the  automobile  had  a  right  to  show  why  he 
did  so  and  to  excuse  that  action,  and  if  the 
Jury  believed  that.  In  the  exercise  of  ordinary 
care  under  the  circumstances,  he  was  Jns- 
tlfled  In  taming  to  the  wrong  side  of  the 
street,  there  could  be  no  negligence  in  such 
act  upon  which  recovery  could  be  had. 

[6,  7]  Fourth.  It  Is  claimed  that  the  court's 
Instruction  No.  IS  is  erroneous,  in  ttiAt,  In 
effect.  It  directed  the  Jury  that  If  they  found 
that  the  boy  was  on  roller  skates  he  could 
not  recover.  The  Instruction  Is  certainly  not 
subject  to  the  criticism  made  of  It.  The  sub- 
stance of  that  Instruction  was  that  It  was  the 
duty  of  the  plaintiff,  while  on  a  public  street 
on  roller  skates,  to  use  his  senses  and  ob- 
serve other  traffic,  and  that  if  he  could  see 
the  approach  of  the  automobUe  and  had  am< 
pie  room  to  pass  It,  and  by  the  observaince 
of  ordinary  care  on  his  part  ml^t '  have 
avoided  the  injury,  then  he  could  not  recover. 
Certainly  this  Instruction  properly  stated  the 
law.  It  might  be  argued  that  the  Jury,  In 
determining  whether  or  not  the  plaintiff  was 
guilty  of  negligence,  was  authorized  to  meas- 
ure his  care  by  that  of  an  adult  person;  but 
that  objection  would  not  be  tenable  because, 
by  Instruction  No.  8,  the  court  particularly 
and  correctly  told  the  jury  that  they  should 
not  apply  the  same  rules  of  conduct  to  the 
plaintiff  which  they  would  apply  to  an  adult, 
bat  should  make  allowance  for  his  youth. 
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[I]  Fifth.  The  oonrt  refused  to  give  the  ft>t 
lowing  Instruction  reqaested  by  the  appellant 

"Ton  are  instructed  that  under  the  law  of 
the  state  «f  Washington  it  is  unlawful  for 
any  person  to  drive,  operate,  or  move  a  motor 
vehicle  at  a  rate  of  speed  faster  than  one  mile 
in  five  minutes  at  any  crossiiig  within  the 
more  thickly  settled  or  business  portion  of  any 
city  or  town  of  this  state;  that  it  is  unlawful 
for  any  person  to  drive,  operate,  or  move  a 
motor  vehicle  along  any  of  the  streets  of  the 
city  of  Tacoma  faster  than  one  mile  in  three 
minates." 


In  an  ordinary  case  It  would  be  pn^r  to 
give  an  instruction  embodying  the  idea  'ex- 
pressed In  the  one  Just  quoted;  but,  as  we 
have  heretofore  seen,  the  question  of  the 
speed  of  the  automobile  was  not  In  the  case, 
and  had  nothing  to  do  with  the  injury.  Con- 
sequently it  was  not  error  to  refuse  to  give 
this  requested  instruction. 

[I]  Sixth.  It  is  next  contended  that  the. 
court  should  have  granted  appellant's  motion 
for  a  new  trial  because  of  alleged  misconduct 
of  some  of  the  Jurors.  We  cannot  consider 
the  merits  of  this  assignment  This  supposed 
misconduct  is  shown  by  affidavits  and  these 
affidavits  are  made  a  part  of  the  transcript 
only.  They  are  not  embodied  In  nor  made  a 
part  of  the  statement  of  facts.  Tbis  court 
has  uniformly  held  that  It  will  not  consider 
such  affidavits,  unless  they  are  embodied  In 
and  made  a  part  of  the  statement  of  facts. 
State  V.  Armstrong,  87  Wash.  275,  161  Paa 
775,  and  cases  therein  cited. 

The  appellant  has  assigned  as  error  the 
giving  of  practically  every  Instruction  giv- 
en by  the  court  to  the  jury  ni>on  the  merits 
of  this  case,  as  well  as  the  refusal  to  give 
each  Instruction  requested  by  the  appellant 
We  cannot  lengthen'  this  opinion  by  discuss- 
ing all  of  these  assignments  of  error.  Suffice 
it  to  say  that  what  we  have  already  said 
will  dispose  of  a  large  number  of  the  assign- 
ments which  we  have  not  specifically  discuss- 
ed. We  have  carefully  read  all  of  the  instruc- 
tions given  by  the  court,  and  are  satisfied 
that  they  fairly  and  liberally  presented  the 
law  of  the  case  to  the  Jury.  The  boy  has 
been  grievously  Injured,  but  he  has  had  a 
fair  trial  before  a  jury,  whldi  returned  a 
verdict  against  him. 

We  do  not  find  any  error  which  would  jus- 
tify a  reversal  of  the  case,  and  we  therefore 
affirm  It 

HOLCOMB,  a.  J.,  and  MACKINTOSH, 
FULLEBTON,  and  PABKEB.  JJ.,  concur. 
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ROWE  at  al.  V. 


HOSHER  et  al. 


<No.  15810.) 
Not.  23, 


(Supreme  Court  of  WaBhington. 
1920.) 

Evidenea  ^946ft— Rescission  or  eaneallatlon  af 
written  Instrument  may  be  established  by  pa> 
rol. 
Parol   evidence  is  admisaible  to  establish 

that  a  written  contract  hi»  beea  mutually  re- 

adnded  or  canceled. 

Bn  Banc. 

Appeal  from  Superior  Court,  King  County ; 
Everett  Smith,  Judge. 

Action  by  O.  F.  Bowe  and  others  against 
J.  A.  Hosber  and  others.  Judgment  for  de- 
fendants,  and   plaintiffs   appeal.     Affirmed. 

Vlnce  H.  Faben,  of  Seattle,  for  appellants. 
William  A.  Gllmore,  of  Seattle,  and  Gor- 
den  &  Nolte,  of  Tacoma,  for  resiMndents. 

PEB  ODBIAM.  There  Is  but  one  question 
presented  on  this  appeal,  and  that  Is  whether 
parol  evidence  is  admissible  to  establish  can- 
cellation and  -  rescission  of  a  written  instru- 
ment which  provided,  among  other  things, 
that  one  of  the  ttarties  thereto  should  not 
do  certain  things  "without  having  first  ob- 
tained consent  in  writing"  of  the  other  party. 

This  court  has  many  times  decided  that, 
although  a  contract  may  be  in  writing,  parol 
evidence  may  be  Introduced  to  establish  the 
fact  that  the  parties  thereto  have  mutually 
rescinded  or  canceled  such  agreement  Dig- 
nan  T.  Spurr,  3  Wash.  SOD,  26  Pac.  629 ;  Ting- 
ley  T.  Fairhaven  Land  Co.,  9  Wash.  34,  36 
Pac.  1098;  Quinn  v.  Parke,  9  Wash.  130, 
37  Pac.  288;  Cooke  v.  Cain,  35  Wash.  353, 
77  Pac.  682;  Dlnsmore  Sawmill  Co.  v.  Falls 
City  Lumber  Co.,  70  Wash.  42,  126  Pac.  72 ; 
Armstrong  v.  Wheeler,  86  Wash.  251,  150 
Paa  5;   Clements  v.  Cook,  191  Pac.  874. 

The  trial  court  was  therefore  correct  in 
allowing  the  evidence  to  go  to  the  Jury,  and 
the  Judgment  is  affirmed. 


(US  Wash.  2«3) 

PARKE  V.  CASE  et  al. 


(No.  15924.) 

Nov.  29, 


(Supreme  Court  of  Washington, 
1920.) 


I,  Evldeaca   ^=3461  (2)— Parol   avidenoa   Inad- 
missible to  explain  absolute  deed  from  has- 
band  to  wife. 
In  an  action  by  a  husband  to  have  land 
standing  in  the  name  of  his  wife  dedared  to  be 
community  property,  court  properly  refused  to 
permit  plaintiff  to  show  that  a  deed  from  him 
to  his  wife  was  not  intended  for  what  its  face 
purported  to  be,  nor  to  deprive  bim  or  the  com- 
munity of  an  interest  in  the  property,  the  in- 
strument being  plain,  positive,  and  unambigu- 


oas;  such  a  conveyance  by  Bern.  Code  1919,  i 
8766,  operating  to  veat  the  property  in  the  wife 
as  her  separate  pioptttj. 

2.  Husband  and   wife  «=3l69(7)— Tmstee  un- 
der wife's  mortgage  conveyed  no  beneliolal  In- 
terest to  hnsbaad  by  reconveyance  to  husband 
and  wife. 
One  having  title  to  property  by  virtue  of  a 
deed  intended  by  all  parties  interested  to  be 
only  a  mortgage  could  convey  no  beneficial  in- 
terest or  title  to  the  property,  and,  the  prop- 
erty having  been  the  separate  property  of  a 
m'arried  woman,  a  conveyance  on  payment  of 
the  indebtedness  to  such  married  woman  and 
her  husband  did  not  give  the  community  an; 
title  to  the  property. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Waller  M.  French,  Judge. 

Action  by  James  Parke  against  Frank  E. 
Case  and  others.  From  an  adverse  Judgment, 
plaintiff  appeals.    Affirmed. 

John  Arthur,  of  Seattle,  for  appellant. 
A.  A.  Booth,  of  Seattle,  for  respondents. 

MITCHELL,  J.  James  Parke,  plaintiff  and 
appellant,  and  Fannie  M.  Parke,  one  of  the 
defendants  and  respondents,  are  and  since 
the  year  1872  have  been  husband  and  wife, 
and  in  the  year  1890  acquired  the  real  prop- 
erty Involved  in  this  action.  The  property 
consists  of  lots  7  and  8  in  block  44  of  David 
S.  Maynard's  plat  of  the  dty  of  Seattle.  On 
November  21,  1394,  by  a  warranty  deed,  duly 
executed,  acknowledged,  and  delivered,  he 
conveyed  all  his  community  Interest,  right, 
and  property  In  the  real  estate  In  question 
to  his  wife.  The  deed  was  duly  recorded  In 
the  county  auditor's  office  on  the  same  day. 
Thereafter  and  prior  to  the  year  1911  the 
property  was  mortgaged  on  several  different 
occa^ons.  Mr.  and  Mrs.  Parke  signed  each 
of  the  mortgages.  One  of  the  mortgages,  in 
the  form  of  a  deed,  dated  October  16,  1900, 
was  made  to  Thomas  H.  Hackett.  It  was 
confessedly  known  and  understood  by  all  the 
parties  to  be  a  mortgage,  given  as  security 
for  an  indebtedness  due  to  him.  Another  of 
the  mortgages  was  given  to  the  Ameriicaa 
Savings  Bank  Sc  Trust  Company  of  Seantle; 
and  a  part  of  the  money  realized  thereon .  was 
used  to  pay  the  Indebtedness  due  to  TUfomas 
H.  Hackett,  who  with  his  wife,  with  th  e  con- 
sent and  knowledge  of  all  the  parties.^  inter- 
ested, transferred  the  property  to  Ja:^es  !'■ 
Uleason  of  Seattle  as  trustee.  Jar  toes  P. 
Gleaaon  was  vice  president  and  active^  execu- 
tive officer  of  the  American  Savinga^Baab  ft 
Trust  Company  of  that  city.  There^ifter,  up- 
on the  payment  of  the  Indebtednet  g  due  the 
bank,  in  addition  to  Its  executing  of  ^  deliv- 
ering a  satisfaction  of  the  mortg-  ^^^  James 
P.  Oleason  and  his  wife  made  a'^^Cj^j'gjjjntjd 
and  on  January  7,  1918,  dellver<l  t|j  ^  convey- 
ance of  the  real  property  to  Pat^  ^|nieM.P»rt* 
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and  James  PaAe,  wife  and  husband.    In  the 
conveyance  It  la  stated: 

"That  this  conveyance  is  made  from  the  BaM 
graotors  by  reason  of  a  deed  to  said  property 
made  to  James  P.  Oleason  of  Seattle,  trustee, 
from  TbomsB  H.  Hackett  and  Arvilla  Hackett 
his  wife,  that  the  pnrpose  of  the  trust  was  to 
secure  an  indebtedness  of  the  grantees  herein, 
to  the  American  Savings  Bank  &  Trust  Com- 
pany, and  that  the  trust  created  is  by  this 
conTeyance  folly  discharged." 

It  Is  by  reason  of  this  last  conveyance  the 
appellant  claims  that  the  commiuil^  consist- 
ing of  himself  and  his  wife  became  revested 
with  the  legal  title  to  the  property.  Alleg- 
ing in  the  complaint  that  bis  wife  denies  that 
be  or  the  community  has  any  Interest  in  the 
property,  that  she  dalms  It  and  controls  It 
as  her  separate  estate,  and  refuses  to  allow 
blm  to  In  any  way  participate  In  the  manage- 
ment of  it,  he  has  brought  this  action  for  a 
judgment  to  declare  and  establish  it  to  be 
community  property.  The  trial  resulted  in  a 
judgment  against  him,  from  which  he  has  ap- 
pealed. 

[1]  There  is  no  claim  or  allegation  of  mis- 
take or  fraud  concerning  the  conveyance  by 
the  appellant  to  his  wife  on  November  21, 
18W.  By  section  8766,  Bern.  C!ode,  that  con- 
veyance operated  to  vest  the  property  in  Mrs. 
Parke  as  her  separate  property.  In  support 
of  certain  allegations  In  the  complaint,  the 
appellant  attempted  to  show  that  the  deed 
was  not  intended  for  what  upon  Its  face  it 
purports  to  be,  nor  to  deprive  him  or  the  com- 
munity of  an  interest  in  the  property.  The 
court  refused  to  allow  such  testimony,  and 
we  think  properly  so.  The  instrument  was 
plain,  positive,  and  unambiguous.  Kvldently 
the  testimony  offered  was  for  the  purpose  of 
contradicting  the  written  Instrument  and  to 
defeat  Its  operative  effect.'  It  was  therefore 
inadmissible.  Wright  v.  Stewart,  19  Wash. 
179,  52  Pac.  1020;  Morris  v.  Healy  Lumber 
Co.,  46  Wash.  686,  91  Pac.  186. 

[2]  The  contention  that  the  appellant  or 
Oie  community  acquired  any  title  to  the  prop- 
erty by  virtue  of  the  deed  from  James  P. 
Gleason  and  his  wife  on  January  27,  1918, 
is  also  without  merit.  Whatever  form  the 
Instrument  may  have  taken  by  which  Thomas 
H.  Ha<jkett  and  wife  appeared  to  take  title, 
and  by  them  transferred  to  James  P.  Gleason 
as  tmstee,  It  was  known  to  and  Intended  by 
all  the  parties  interested  that  the  Instru- 
ments were  only  a  mortgage  and  a  transfer 
of  the  mortgagee's  rights.  They  were  never 
intended  nor  did  they  have  the  effect  of 
transferring  any  beneficial  Interest  in  the 
pr<9erty  or  title  thereto,  bat  were  given 
198  P. 


▼.  CASE 
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and  taken  only  as  aeenrlty  for  the  payment 
of  money  as  Is  clearly  shown  by  all  the 
testimony  including  the  redtals  In  the  ooa- 
veyance  delivered  January  7,  1918,  from 
James  P.  Gleason  and  wife  to  Mrs.  Parke  and 
her  husband.  Having  no  beneficial  Interest 
in  or  title  to  the  property,  James  P.  Gleason 
and  wife  conld  of  course  convey  none. 

In  addition  to  the  reasons  already  given  for 
the  conclusions  reached,  there  is  other  strong 
and  convincing  evidence,  confirmatory  of  the 
purpose,  intent,  and  effect  of  the  deed  In 
1894  from  the  appellant  to  Ms  wife  and  also 
that  he  knew  the  conveyance  to  Hackett  and 
the  one  from  Hagkett  and  wife  to  Gleason  as 
trustee  conveyed  no  Interest  whatever  In  the 
property,  but  constituted  only  a  mortgage 
and  the  passing  of  the  mortgagee's  rights. 
That  evidence  consists  of  an  Instrument  In 
writing,  constituting  a  declaration  of  title  of 
the  property  in  favor  of  Mrs.  Parke,  duly 
signed,  acknowledged,  and  delivered  by  the 
appellant  to  his  wife,  dated  June  3,  1911, 
and  recorded  on  June  17,  1911— years  after 
the  mortgage  in  the  form  of  the  conveyance 
to  Hackett  and  by  Hackett  and  wife  trans- 
ferred to  James  P.  Gleason  as  trustee.  That 
instrument  from  James  Parke  to  Fannie  M. 
Parke,  his  wife,  is  as  follows: 

"This  grantor  having  heretofore  on  Novem- 
ber 21,  1894,  executed  and  delivered  to  his 
wife  Fannie  M.  Parke  a  certain  deed  which  is 
recorded  in  Volume  189  of  Deeds,  page  87, 
by  which  he  vested  the  title  to  the  above- 
described  property  in  his  said  wife  as  her  sole 
and  separate  property  and  conveyed  to  her 
all  his  community  interest  therein,  and  the  said 
property  has  ever  since  that  time  been  and  is 
now  the  sole  and  separate  property  of  his 
wife.  This  instrument-  is  made  and  delivered 
for  the  purpose  of  further  confirming  said  con- 
veyance and  to  vest  absolutely  in  the  said  Fan- 
me_  M.  Parke  any  and  all  community  interest 
claim,  right  or  title  that  this  grantor  may  ever 
have  had  or  may  have  alleged  to  have  in  and 
to  said  premises  or  any  part  thereof  and  to 
convey  and  vest  in  the  said  Fannie  M.  Parke 
the  said  pr(^erty  and  the  whole  thereof  as 
her  sole  snd  separate  property  freed  and  clear- 
ed of  and  from  all  community,  claim,  right,  ti- 
tle and  interest  of  this  grantor  her  said  hus- 
band." 

This  disposition  of  the  case  as  between 
Mr.  and  Mrs.  Parke  makers  it  unnecessary  to 
.consider  the  rights  of  the  other  respondents 
who  are  either  agents  or  tenants  of  Mrs. 
Parke. 

Judgment  affirmed. 

HOLCOMB,  a  J.,  and  MOUNT,  MAIN,  and 
TOLMAN,  JJ.,  concnr. 
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GREEN  V.  HARRIS  et  al.    (No.  15877.) 

(Supreme    Court    of    Washington.      Not.    29, 
1920.) 

1.  Exeeutora  and  administrators  ^=9434(9)  — 
Demand  may  be  offset  against  demand  of  rep- 
resentative, thoagh  not  presented  as  claim. 

In  an  action  brought  by  an  executor  or  ad- 
ministrator, a  demand  against  the  estate  may 
be  offset  against  the  plaintiff's  demand  with- 
out a  claim  having  been  first  presented  there- 
for. 

2.  Executors  and  administrators  $=3434  (5)— 
Claim  against  estate  may.  be  offset  against 
counterclaim  of  administratrix  without  hav- 
ing been  first  presented. 

In  action  against  an  administratrix  in  which 
the  adminstratrix  interposes  a  counterclaim, 
the  plaintiff  could  set  ap  a  demand  against  the 
estate,  to  be  offset  against  the  administra- 
trix's counterdaim,  without  a  claim  having 
been  first  presented  therefor. 

3.  Set-off  and  oounterolaim  «=3l8  —  Demand 
lield  properly  pleaded  as  set-off  to  oounter- 
cialffl. 

In  action  to  foreclose  a  real  estate  mort- 
gage, in  which  defendant  counterclaimed  for 
materials  furnished  and  labor  performed,  plain- 
tiff could  set  up  a  demand  for  work  perform- 
ed, materials  furnished,  and  money  advanced 
to  defendant  subsequent  to  the  execution  of 
the  mortgage,  since  such  demand  was  in  no 
way  connected  with  the  demand  stated  in  the 
complaint 

4.  Set-off  and  eonoteroialm  «=9l8— One  demand 
may  be  set  off  against  another. 

A  demand  and  claim  for  materials  furnish- 
ed, labor  performed,  and  money  advanced  to 
defendant  can  be  pleaded  as  an  offset  to  de- 
fendant's counterclaim  for  materials  furnished 
and  labor  performed;  the  rule  that  cross- 
demands  cannot  be  treated  as  payment  without 
the  express  consent  of  both  parties  not  being 
applicable. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
B.  E.  Back,  Judge. 

Action  by  Hiram  C.  Oreen  against  Oeorgla 
A.  Harris,  as  administratrix  of  the  estate  of 
WlUlam  H.  Harris,  her  husband,  and  others. 
From  judgment  rendered,  the  named  defend- 
ant appeals.    Affirmed. 

C.  1!.  Hardlnger,  of  Seattle,  for  appellant 
MacKinnon  &  Schooley,  of  Seattle,  for  re- 
spondent. 

MAIN,  J.  The  purpose  of  this  action  was 
to  foreclose  a  real  estate  mortgage.  The 
principal  defendant  was  Georgia  A.  Harris, 
made  a  party  In  her  individual  capacity,  as 
well  as  the  duly  qualified  administratrix  of 
the  estate  of  William  H.  Harris,  deceased, 
who  was  her  husband. '  The  other  defendant 
disclaimed   all  Interest  in  the  controversy. 


The  action  will  be  treated  as  tbongh  Mrs. 
Harris,  In  the  two  capedtles  mentioned,  was 
the  only  party  defendant  In  answer  Mrs. 
Harris  denied  that  she  had  executed  the 
mortgage,  and  pleaded  a  number  of  affirma- 
tive defenses,  one  of  which  was  a  counter- 
claim. To  the  counterclaim  the  plaintiff  by 
reply  plead  an  offset  The  trial  court  allow- 
ed the  counterclaim  in  the  sum  of  $39.51  In 
excess  of  the  items  which  It  sustained  in  the 
offset,  and  this  sum  was  credited  npon  the 
notes  secured  by  the  mortgage.  The  Judg- 
ment of  foreclosure  was  for  the  balance  due. 
From  this  Judgment  Mrs.  Harris  appeals. 

In  January,  1915,  the  respondent  agreed  to 
sell  to  Mr.  Harris  lot  15  in  blodi  2,  Hazel- 
wood,  In  King  county,  and  famish  lumber 
for  the  construction  thereon  of  a  small  store 
building.  After  the  building  was  erected  two 
mortgages  were  given  covering  the  lot  and 
the  building.  One  for  $350,  which  was  the 
first  mortgage,  was  made  to  a  Mr.  Yoakum. 
The  second  mortgage,  for  the  sum  of  $350, 
was  made  to  the  respondent  The  present  ac- 
tion Is  to  foreclose  the  second  mortgage. 

From  the  time  the  building  was  erected  np- 
on the  lot  until  the  date  of  his  death,  Sep- 
tember 2,  1917,  Mr.  Harris  conducted  a  hard- 
ware business  therein.  The  counterclaim 
pleaded  was  for  items  of  merchandise  fur- 
nished the  reBp<Hident  and  labor  performed 
for  him.  The  offset  pleaded  against  the  coun- 
terclaim was  for  work  performed,  materials 
furnished,  and  money  advanced  to  Mr.  Harris 
subsequent  to  the  execution  of  the  mortgage. 
The  court  found  the  balance  due  upon  the 
notes  secured  by  the  mortgage  to  be  the  sum 
of  $417.64,  including  both  principal  and  Inter- 
est, and  foreclosure  was  directed  for  this 
sum. 

The  appellant  presents  some  questions  of 
fact,  as  well  as  questions  relating  to  the  in- 
troduction of  evidence.  Without  reviewing 
these  in  detail.  It  may  be  said  that  after  a 
careful  examination  of  the  evidence  we  sus- 
tain the  view  of  the  trial  court  as  to  the 
facts  and  the  rulings  upon  the  admission  and 
rejection  of  evidence. 

[1 , 2]  The  first  question  of  law  to  be  consid- 
ered is  whether,  in  view  of  the  fact  that  the 
items  covered  by  the  offset  pleaded  In  the  re- 
ply had  not  been  embodied  in  and  presented 
as  a  claim  against  the  estate  of  Mr.  Harris, 
deceased,  they  could  properly  be  pleaded  as 
an  offset.  No  affirmative  judgment  was  al- 
lowed on  these  items,  but  they  were  used 
only  for  the  purpose  of  overcoming  the  ap- 
pellant's counterclaim  to  the  extent  to  which 
they  were  allowed.  The  rule  is  that  in  an  ac- 
tion brought  by  an  executor  and  administra- 
tor a  demand  against  the  estate  may  be  offset 
against  the  plaintiff's  demand  without  a 
claim  having  been  first  presented  therefor. 
Fifihburne  v.  Merchants'  Bank  of  Port  Town- 
send,  42  Wash.  473,  85  Fac.  38,  7  Ann.  Ca& 
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848;  Nelson  ▼.  Western  Steam  Navigation 
Co.,  52  Wasb.  177,  100  Pac  325.  The  ai>pel- 
lant  argaes  tbat  tbese  cases  are  not  appli- 
cable, because  this  was  an  action  not  brought 
by  the  executor  or  administrator.  This  con- 
tention, however,  overlooks  the  fact  that  the 
appellant  denied  the  execution  of  tbe  mort- 
gage, and  pleaded  a  counterclaim  upon  which 
she  sought  affirmative  relief.  The  respond- 
ent's offset  was  to  meet  this  demand.  Cases 
which  hold  that  an  action  cannot  be  broujgfat 
against  an  estate  upon  a  claim  unless  it  is 
presented  within  the  time  and  in  the  manner 
prescribed  by  the  statute  are  not  In  point 
upon   this  question. 

[3]  It  is  also  objected  that  the  offset  should 
not  be  considered  because  pleaded  in  reply. 
In  this  connection  the  rule  is  invoked  which 
will  not  permit  matters  to  be  pleaded  as  an 
offset  to  the  counterclaim  in  the  answer 
which  should  have  been  included  as  a  part 
of  the  plaintiff's  demand  in  the  complaint 
Tbe  reason  of  the  rule  is  that  a  party  will 
not  be  permitted  to  split  his  demand,  and, 
when  a  plea  of  set-off  is  made  to  so  much  of 
his  claim  as  he  has  preferred  to  sue  upon, 
set  op  the  balance  in  tbe  way  of  offset  as  a 
defense  to  the  offset  in  the  answer.  This 
rule,  however,  we  think,  should  not  be  applied 
(n  the  present  case.  By  the  complaint  it  was 
sought  to  foreclose  a  real  estate  mortgage. 
To  this  a  counterclaim  was  pleaded  in  the 
answer.  It  would  be  a  harsh  rule  which 
would  deny  the  right  of  a  plaintiff  to,  in 
reply,  plead  Items  as  an  offset  to  the  counter- 
claim which  were  in  no  way  connected  with 
the  demand  stated  In  tbe  complaint 

[4]  The  appellant  Invokes  the  rule  that 
cross-demands  existing  between  two  parties 
cannot  operate  or  be  treated  as  payment  with 
regard  to  each  other  without  the  express  as- 
sent of  both  parties.  As  we  view  the  case, 
this  rule  is  not  applicable  to  tbe  facts.  Even 
though  cross-demands  cannot  be  treated  as 
payment  without  the  express  assent  of  both 
imrties,  this  does  not  mean  that  the  demand 
of  one  may  not  be  offset  against  the  other. 

The  Judgment  will  be  affirmed. 

HOLCOMB,  G.  J.,  and  MOUNT,  MITCH- 
ELIi,  and  TOLUAN,  JJ.,  concur. 


(13  Wash.  28S) 

PELTOLA  V.  WESTERN  WORKMAN'S  PUB. 
SOC.     (No.  19943.) 


(Supreme  Court  of  Washington. 
1920.) 


Nov.  80. 


I.  Prinolpal  and  asept  «s>l08(3)  —  Employee 
held  to  have  had  apparent  authority  to  receive 
money. 

Where  employer  printed  advertisement 
leading  reader  to  understand  that  money  could 
be   deposited  for  safe-keeping  in  a  branch  of 
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the  employer's  business,  and  tbat  manager  of 
branch  was  authorized  to  take  money  and  give 
receipt  therefor,  and  where  it  was  customary 
for  the  employer  to  receive  money  on  safe  de- 
posit, the  patrons  of  employer  had  a  right  to 
assume  the  branch  manager  was  authorized 
to  receive  money  for  safe-keeping  on  behalf  of 
the  employer. 

2.  Principal  and  agent  ^s>l3 1— Employer  liable 
for  money  received  by  employoe,  though  em- 
ployee did  not  account  therefor. 

Where  the  employee  was  authorized  to  re- 
ceive money  on  behalf  of  the  employer,  the  em- 
ployer was  liable  for  mosey  received,  even 
though  the  employee  did  not  account  to  the  em- 
ployer therefor. 

3.  Bailment  «=3l6— Bailee  liable  for  money 
converted,  though  it  is  stolea  or  embezzled 
without  his  fault 

If  a  bailee  accepts  money  and  places  it  in  a 
private  safe  mixed  with  his  own  money  for 
deposit  with  his  bankers  upon  his  own  private 
account,  such  treatment  of  the  funds  is  a  con- 
version, and  renders  the  bailee  absolutely  lia- 
ble, even  though  the  money  is  stolen  or  em- 
bezzled without  his  fault 

Department  2. 

Appeal  from  Superior  Court  King  Coun- 
ty;  Clay  Allen,  Judge. 

Actl(»>  by  Nl<^  Peltola  against  tbe  Western 
Workman's  Publishing  Society.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Meyers  &  Couden,  of  Seattle,  for  appel- 
lant 

James  B.  Murphy,  of  Seattle,  for  respond- 
ent 

MOUNT,  J,  This  action  was  brougbt  to  re- 
cover money  alleged  to  have  been  deposited 
with  the  defendant  for  safe-keeping.  The 
defense  was  that  the  money  was  not  deposited 
with  the  defendant;  that  if  any  money  was 
deposited  it  was  deposited  with  defendant's 
manager  personally,  and  the  defendant  Is 
not  liable.  The  case  was  tried  to  the  court 
witbout  a  Jury,  and  resulted  In  a  Judgment 
in  favor  of  the  plaintiff  for  |1,61S.50.  The 
defendant  has  appealed. 

The  facts  may  be  briefly  stated  as  follows: 
The  defendant  is  a  corporation  organized  un- 
der the  laws  of  the  state  of  Oregon,  with 
Its  principal  place  of  business  in  Astoria, 
Or.  At  Its  home  office  It  published  a  dally 
newspaper  In  the  Finnish  language,  called 
The  Toveri.  Some  time  prior  to  March,  1917, 
It  bad  established  a  branch  of  Its  main  office 
in  Seattle,  where  it  did  business.  At  this 
place  of  business  it  conducted  a  large  store- 
room, or  hall,  where  It  kept  for  sale  a  stock 
of  books,  newspapers,  magazines,  cigars,  to- 
baccos, pipes,  and  articles  usually  kept  in  a 
cigar  store.  It  also  maintained  a  lunch  coun- 
ter, sold  soft  drinks,  kept  billiard  and  pool 
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tablea,  card  rooms,  etc.i  for  the  trade,  which 
depended  npon  the  Finnish  people.  This 
store  was  commonly  called  The  Toveri,  or 
Toveri  HalL  At  this  place  the  appellant 
maintained  a  safe  and  two  cash  registers, 
which  were  used  by  employees  who  attended 
the  store.  '  All  the  corporate  officers  of  the 
appellant  were  residents  of  Astoria,  Or. 
The  place  of  business  In  Seattle  In  this  state 
was  conducted  by  an  official  called  a  "branch 
manager,"  who  was  selected  by  the  board 
of  trustees  to  act  as  manager  of  the  appel- 
lant's business  at  Seattle.  On  the  1st  of 
March,  1017,  one  F.  E.  Kaugas  was  appointed 
to  the  position  as  branch  manager,  and  as- 
sumed the  duties  of  handling  the  business  in 
Seattle.  He  opened  a  checking  account  In  a 
Seattle  bank  in  the  name  of  the  appellant, 
but  no  one  could  check  out  funds  from  the 
bank  except  Mr.  Kangas.  The  only  way  that 
funds  could  be  drawn  from  the  bank  was  by 
a  check  signed,  "Western  Workman's  Pub- 
lishing Society,  by  F.  B.  Eangas."  As  a  part 
of  his  duties  Mr.  Kangas  was  required  by  the 
appellant  to  keep  a  cashbook,  wherein  was 
entered  all  of  the  receipts  and  expenditures 
made  in  the  ordinary  coursa  of  business  of 
the  Seattle  branch.  He  purchased  all  the 
goods  used  in  the  store,  paid  all  the  expenses 
from  the  receipts  of  the  store,  and  at  the  end 
of  eadi  month  would  send  his  cash  book  to 
the  Astoria  offices  to  be  audited.  He  also 
kept  a  ledger,  in  which  money  which  was 
left  with  him  for  safe-keeping  was  entered. 
It  was  bis  custom  to  receive  deposits  for 
safe-keeping  by  Finnish  customers  of  the 
place,  and  when  money  was  left  with  him  it 
would  not  be  put  In  the  cash  register,  but 
would  be  put  In  the  safe,  and  from  the  safe 
taken  to  the  bank  for  deposit.  When  money 
was  deposited  he  would  issue  an  ordinary  re- 
ceipt therefor  in  his  own  name.  When  de- 
positors desired  to  withdraw  money  he  would 
take  money  from  the  safe  or  from  money 
which  he  had  on  hand  and  pay  the  amount 
demanded,  and  would  indorse  the  same  upon 
the  back  of  the  receipt  which  he  had  given 
for  the  deposit  He  also  ma'de  small  loans 
without  Interest  to  customers.  This  ledger 
book  was  not  sent  to  the  Astoria  offices  to  be 
audited.  In  the  year  1019  it  was  discovered 
that  Mr.  Elaugas  was  short  in  his  accounts 
with  the  store,  and  on  the  1st  of  March  of 
that  year  be  was  discharged.  Shortly  there- 
after this  action  was  begun  by  the  respond- 
ent upon  several  claims  assigned  to  him  by 
persons  who  had  deposited  money  with  Mr. 
Kangas,  who  it  is  claimed  was  the  agent  ot 
the  appellant  to  receive  money. 

The  principal  and  controlling  question  in 
the  case  as  we  read  the  record  is  whether 
Mr.  Kangas  was  the  agent  of  the  appellant 
authorized  to  receive  money  on  deposit,  or 
whether  the  deposits  which  were  left  with 
him  were  left  with  him  personally.  The 
trial  court,  after  hearing  the  evidence,  con- 


cluded that  the  money  deiKMlted  with  Mr. 
Kangas  during  the  time  he  was  manager  of 
the  store  was  left  with  him  as  agent  of  the 
appellant,  and  not  in  his  personal  capacity. 
The  appellant  rigorously  argues  that  Mr. 
JCangas  was  not  authorized  by  the  appellant 
to  receive  money  on  deposit  for  safe-keeping, 
and  also  that  when  money  was  left  with  Mr. 
Kangas  for  safe-keeping  it  was  left  with  him 
personally  for  that  purpose,  and  that  be 
alone  is  responsible  for  the  money.  We  shall 
notice  these  two  contentions  briefly. 

Mr.  Kangas  testified  as  a  witness  for  the 
respondent.  He  testified,  in  substance,  that 
he  was  authorized  to  receive  money;  that 
the  agents  of  the  appellant  company  knew 
that  he  was  receiving  money  on  deposit,  and 
that  he  did  not  take  the  money  to  l>e  account- 
ed for  by  him  personally,  but  that  he  took 
the  money  as  agent  for  tiie  appellant;  that 
the  money  so  deposited  with  him  was  used  in 
the  business,  and  what  was  not  used  in  the 
business  was  deposited  in  the  bank  and  mix- 
ed with  the  funds  Belonging  to  the  reepcmd- 
ent.  The  persons  who  deposited  the  money 
and  who  had  assigned  their  claims  to  the 
respondent  also  testified  that  when  they  de- 
posited the  money  they  intended  to  deposit 
it  with  the  respondent  company;  that  tney 
had  read  advertisements  in  the  newq;>aper 
published  by  appellant  at  Astoria,  to  the  ef- 
fect that  the  company  received  money  on  de- 
posit for  safe-keeping,  and  for  that  reason 
made  the  deposits  with  Mr.  Kangas,  who  was 
the  agent  here  of  the  appellant.  The  officers 
of  the  appellant  company  in  Astoria  denied 
that  they  received  money  at  the  Seattle 
brands  office  for  safe-keeping  or  for  deposit, 
and  denied  that  they  knew  that  Mr.  Kangas 
was  accepting  money  in  Uieir  behalf  for  safe- 
keeping. 

The  general  manager  of  the  appellant  ad- 
mitted Otat  an  advertisement  waa  carried  in 
their  paper,  which  was  circulated  in  Seattle 
and  sold  at  the  Toveri  Hall,  which,  tzaiulat- 
ed  into  Engllah,  is  as  follows: 

"Seattle.  Book  Store,  116  Fourth  Arenae 
South,  Telephone  Main  4367.  Copies  on  hand 
of  all  kinds  of  literature  (that  means  socialiBt 
Uterature  and  other  merchandise;  that  would 
not  exactly  be  merchandise,  bat  other  thinga 
people  need),  as  well  as  tickets  to  Finland 
and  vice  versa  by  best  lines— to  Finland  and 
return  on  the  best  lines — transfers — acta  as 
agent — on  money  loans  and  savings  and  8o  on. 
Every  party  comrade  should  do  all  of  bis 
business  of  such  nature  in  their  own  store." 

He  also  testified,  as  quoted  in  the.  abstract, 
as  follows: 

"The  word  'deposit  a*  .aaed  there  meana  de- 
posits in  «nr  bnsineas  in  Astoria.  The  Seattle 
branch  company  take  money  to  be  sent  to  Aa- 
toria,  but  not  for  savings  in  Seattle.  That  is 
what  the  advertisement  means,  that  he  can  take 
money  and  send  it  to  Astoria,  bat  he  cannot 
take  money  and  keep  it  ia  Seattle.    We  have 
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that  nndentandlng  with  onr  members,  that 
all  deposits  mast  go  to  Astoria,  and  we  give 
certificates  on  Astoria  in  Seattle  for  deposits. 
"Our  company  sometimes  took  money  for 
aafe-keeping,  but  whatever  the  Seattle  manager 
took  for  the  business  he  woald  send  to  Astoria. 
He  had  authority  to  take  money  to  send  to 
Astoria,  but  not  to  keep  it  here,  and  when  he 
took  the  money  he  was  authorized  to  give  a 
temporary  receipt  for  it  and  send  the  money 
to  Astoria  and  get  a  permanent  receipt.  All 
receipts  were  made  out  in  the  name  of  the 
company.  That  is  the  custom  of  the  company. 
Such  money  as  was  taken  for  safe-keeping  was 
kept  at  the  company's  account  in  the  .{tank  at 
Astoria.  Such  money  went  into  the  general 
banking  account  of  the  company  in  Astoria." 

[1]  So  It  is  apparent  from  this  testimony 
of  tbe  general  manager  that  the  appellant 
did  receive  money  for  safe-keeping,  and  we 
tblnk  it  Is  also  apparent  that  the  cnatomers 
of  the  store,  who  were  Flnlanders,  under- 
stood  from  the  advertisement  that  money 
could  be  deposited  for  safe-keeping  in  the 
Seattle  branch,  and  that  the  manager  of  the 
Seattle  branch  was  authorized  to  take  it 
and  receipt  therefor.  It  Is  true  that  the  ledg- 
er In  which  these  accounts  were  kept  was 
headed  "moneys  left  with  F.  B.  Kaugas"  and 
"moneys  paid  out  by  F.  E.  Kangas,"  and  it 
Is  also  true  that  receipts  which  w€re  issued 
by  Mr.  Kangas  for  deposits  left  with  him 
were  signed  by  him  personally,  but,  according 
to  the  testimony  of  the  general  manager  at 
Astoria,  when  moneys  were  deposited  in 
Seattle,  temporary  receipts  were  to  be  given 
therefor,  and  permanent  receipts  were  not 
given  until  the  money  was  received  In  As- 
toria. But  it  is  apparent  from  this  evidence 
fliat  the  appellant  was  accustomed  to  receive 
money  from  '  its  customers,  and  that  this 
was  a  part  of  the  business.  The  fact  that  the 
ledger  In  which  these  deposits  were  entered 
by  Mr.  Kangas  seemed  to  he  a  personal  ledg- 
er, and  the  fact  that  receipts  Issued  by  him 
are  personal  receipts,  are  explained  by  the 
fact  that  moneys  received  in  this  way  were 
first  to  be  recdved  upon  temporary  receipts. 
But  this  fact  would  not  relieve  the  ai^ellant 
from  accounting  for  the  money  before  a  per- 
manent receipt  would  issue.  If  It  was  the 
custom  of  the  appellant  to  receive  money  on 
safe  deposit,  the  patrons  of  the  appellant 
bad  a  right  to  assume  that  Mr.  Kangas  was 
agent  for  the  purpose  of  receiving  moneys, 
and  tliat  moneys  left  with  him  were  moneys 
left  Willi  the  appellant 
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[2]  We  are  satisfied  from  the  evidence  of 
the  general  manager  himself  that  Mr.  Kan- 
gas was  authorized  to  receive  money  on  be- 
half of  the  appellant,  and,  having  so  received 
it,  the  appellant  is  liable,  even  though  Mr. 
Kangas  may  never  have  accounted  to  appel- 
lant for  money  so  received. ' 

[3]  We  are  also  of  the  opinion  that  the 
evidence  shows  that  Mr.  ICangas  was  the 
agent  of  the  company  in  receiving  these  de- 
posits for  safe-keeplug.  The  trial  court 
therefore  properly  found  that  Mr.  Kangas 
was  the  agent  of  the  appellant  and  was  au- 
thorized to  receive  money  In  the  way  be  did. 
And  we  are  also  satisfied  that  there  Is  no  suf- 
ficient proof  to  overcome  the  finding  of  the 
court  to  the  effect  that  Mr.  ECangas  received 
these  moneys  for  the  company,  and  not  for 
himself  personally.  The  rule  is  elementary 
that  if  a  bailee  accepts  money  and  places  it 
in  a  private  safe  mixed  with  his  own  mon- 
ey, or  deposits  it  with  his  bankers  upon  his 
own  private  account,  such  treatment  of  the 
funds  is  a  conversion,  and  renders  the  bailei* 
absolutely  liable,  even  though  the  money  is 
stolen  or  embezzled  without  his  fault  6  Cor- 
pus Juris,  llie.  Mr.  Kangas  testified  the 
moneys  be  received  upon  these  deposits  were 
sometimes  loaned  to  customers  of  the  store 
for  short  periods  of  time,  part  of  it  was 
placed  in  the  bank  to  the  credit  of  the  ap- 
pellant and  mixed,  but  all  of  it  was  mixed 
with  other  moneys  that  belonged  to  the  ap- 
pellant. The  appellant  it  appears  never  ex- 
amined the  bank  account  which  was  kept  in 
its  name  in  a  Seattle  bank,  never  examined 
the  ledger  in  which  the  accounts  of  depos- 
itors were  kept  and  never  audited  this  ledg- 
er. But  even  under  the  testimony  of  the 
general  manager  of  the  appellant,  who  lived 
at  Astoria,  we  think  it  was  the  duty  of  the 
appellant  to  examine  aU  these  accounts  and 
books,  and  to  keep  track  of  them,  and  to 
know  what  money  was  deposited  in  the  Se- 
attle branch,  and  that  if  the  money  so  de- 
posited was  lost,  then  tinder  the  rule  above 
stated  the  appelladt.  was  clearly  liable,  even 
though  the  money  was  lost  by  embezzlement 
of  its  local  branch  manager. 

Upon  the  points  discussed,  we  are  satisfied 
the  trial  court  was  right  in  its  conclusion, 
and  the  judgment  must  be  affirmed.  It  is 
unnecessary  to  notice  other  points  In  the 
appellant's  brief. 

HOLCOMB,  C.  J.,  and  MXTGHEIX,  MAIN, 
and  TOLMAM,  JJ.,  concur. 
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la  re  DUNCAN'S  ESTATE. 

STRONG  V.  THATCHER,  State  Tax  Cem'r. 

(Ne.  16008.) 

(Supreme  Conrt  of  Waahlngton.    Not.  22, 
1920.) 

1.  Taxation  €=3876(1)  —  Charitable  bequest, 
providing  for  religious  and  moral  education, 
not  exempt  from  Inheritance  taxes. 

Where  testator  who  had  been  a  missionary 
to  Alaska  Indians  willed  all  his  property  to  ex- 
ecutors in  trust  for  carrying  on  the  religious 
and  educational  work  in  which  he  had  been 
engaged,  the  property  was  not  exempt  from  in- 
heritance taxes  under  Laws  1905,  p.  199,  as 
amended  by  Laws  1017,  p.  597,  declaring  that 
all  bequests  and  devises  of  property  for  the 
relief  of  aged,  indigent,  and  poor  people,  main- 
tenance of  sick  and  education  of  orphan  or 
indigent  children,  shall  be  exempt,  the  charita- 
ble purpose  not  falling  within  the  scope  of  the 
exemption;  the  medical  work  provided  for  be- 
ing merely  an  incident  to  the  main  work,  and  it 
not  appearing  that  the  principal  object  was 
the  education  of  orphan  or  indigent  children. 

2.  Taxatloi  «=»876(l)  —  Where  trusteea  In 
their  discretion  may  apply  fond  to  other  than 
charitable  purposes,  it  Is  not  exempt  from 
Inheritance  tax. 

Where  teetator,  who  had  been  a  missionary 
to  Alaska  Indians,  willed  all  hie  property  in 
tmet  for  carrying  on  his  work,  and  set  aaide  a 
benerolent  fund  to  be  used  in  the  discretion  of 
the  tmatees  for  the  relief  of  the  unfortunate  and 
helpless,  yet  as  he  gave  the  trustees  discretion 
and  power  to  merge  such  fund  into  the  general, 
the  particular  fund  is  not  exempt  from  inher- 
itance taxes  under  Laws  1905,  p.  199,  as  amend- 
ed by  Laws  1917,  p.  607,  declaring  that  bequests 
for  the  relief  of  aged,  indigent,  and  poor  are 
exempt,  for  in  the  discretion  of  the  trusteea 
the  fund  might  at  any  time  be  devoted  to  oth- 
er purposes. 

Department  2. 

Appeal  from  Superior  Court,  King  Connty; 
Jobn  S.  Jnrey,  Judge. 

In  the  matter  of  the  estate  of  William  Dun- 
can, deceased.  Petition  by  Thomas  N.  Strong, 
as  executor,  against  J.  M.  Thatcher,  as  State 
Tax  Commissioner  of  the  state  of  Washing- 
ton, that  the  property  of  the  estate  of  the 
decedent  be  declared  exempt  from  Inheritance 
taxes.  From  a  judgment  adjudging  the  es- 
tate exempt,  the  Tax  Commissioner  ap];>eals. 
Reversed  and  cause  remanded. 

J.  M.  Thatcher  and  Qeo.  O.  Hannan,  both 
ot  Olympla,  for  appellant 

C.  Henri  Labbe  and  James  G.  Wilson,  both 
of  Portland,  for  respondent 

TOLBIAN,  J.  William  Duncan,  a  natitve  of 
Eingland,  was  sent  out  as  a  missionary,  un- 
der the  auspices  of  the  Church  of  England,  to 
the  natives  of  the  North  Pacific  Coast  in  the 


year  18S7.  He  first  began  his  work  at  the 
British  post  of  Ft  Simpson,  but  in  a  short 
time  established  a  mission  some  17  miles  dis- 
tant from  that  fort,  where  he  built  a  Tillage 
for  his  converts,  surrounded  them  with  many 
of  the  comforts  of  civilization,  and  finding 
that  the  education  and  enlightenment  which 
he  Imparted  Increased  their  wants  and  re- 
quired an  Increase  In  their  earning  power.  In 
order  that  the  good  work  should  continue,  he 
established  a  number  of  industries,  in  which 
the  natives  were  employed  and  some  became 
shareholders.  Such  employment  also  served 
the  purpose  of  teaching  the  natives  regular 
habitjs,  the  uses  and  customs  of  civilization, 
increased  self-respect,  and  made  them  more 
amenable  to  the  rell^ous  and  moral  instruc- 
tions which  It  was  his  principal  purpose  to 
Impart.  He  also  established  a  school,  and 
taught  his  people  to  read  and  write,  and  as 
an  important  and  necessary  part  of  the  work 
he  cared  for  the  sick  and  afflicted,  f urnishi-ig 
medicines,  and,  part  of  the  time  at  least  a 
physician  at  his  own  expense.  Mr.  Duncan 
proved  to  be  a  nuuiwf  extraordinary  capacity 
for  the  work,  combining  qualities  of  a  great 
leader  and  teacher  with  unusual  business  and 
executive  ability,  so  that  his  «iterprise  pros- 
pered almost  beyond  belief.  His  converts 
were  many,  their  village  was  well  built  and 
well  equlppied,  the  industries  were  successful, 
and  some  at  least  paid  dividends,  and  the 
Ijeople  in  his  charge  were  In  the  main  well 
cared  for  both  physically  and  morally,  well 
to  do,  contended,  and  happy. 

After  some  25  or  80  years  the  Ghurcb  of 
England  Insisting  upon  certain  religious  cere- 
monies which  he  thought  nnsnlted  for  his 
people  and  unwise,  he  seemed  from  the  Unit- 
ed States  government  the  right  to  remove  hi" 
people  to  Annete  Island,  in  American  terri- 
tory, and  this  island  was  afterwards  made  a 
reservation  by  act  of  Congress.  In  the  new 
location  the  surroundings  were  even  better 
than  they  had  been  before.  Mr.  Duncan  by 
his  ability  and  energy  caused  the  new  homed 
to  be  better  built  waterworks  to  be  estab- 
lished, and  a  handsome  church,  school,  town 
hall,  and  other  public  buildings  to  be  erected. 
The  Industries  were  enlarged  and  increased 
so  that  they  furnished  greater  opportunities 
for  emplos^ment  and  income,  and  under  his 
guidance  as  religious  leader,  teacher,  govern- 
or, judge,  and  business  manager  the  commu- 
nity prospered  remarkably  in  every  way,  and 
Mr.  Duncan  himself,  through  bis  own  Invest- 
ments In  the  industries  he  had  established, 
acquired  in  his  own  right  $138,679.09,  which 
was  on  deposit  In  a  bank  In  Seattle  at  the 
time  of  his  death. 

As  Mr.  Duncan  grew  older  his  capacity  for 
work  naturally  waned,  and  a  few  years  before 
his  death,  which  occurred  on  August  30,  1918, 
at  the  age  of  86  years,  the  government  took 
over  the  schools,  and  the  Industries  were  ei- 
ther closed  out  or  their  control  passed  to 
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others,  and  thereafter  Mr.  Duncan  confined 
his  activities  to  preaching,  conducting  Sunday 
schools,  giving  advice,  settling  disputes 
among  his  people,  and  carrying  on,  much  as 
theretofore,  the  free  medical  service  and 
charitable  work  among  those  who  were  un- 
fortunate or  In  need. 

Mr.  Duncan  died  testate.  Because  of  the 
money  In  tbe  bank  above  mentioned,  his  will 
was  admitted  to  probate  In  King  county  in  this 
state,  and  the  executor  died  an  Inventory, 
showing  that  the  estate  within  this  state  con- 
sisted only  of  such  money  in  bank.  Appraise- 
ment was  dispensed  with,  and  thereafter  tbe 
executor  filed  a  petition  In  the  cause,  praying 
that  the  estate  be  exempted  from  the  pay- 
ment of  any  inheritance  tax  upon  the  ground 
that  it  was  devised  for  charitable  purposes 
within  the  meaning  of  the  statute.  From  a 
judgment  granting  the  prayer  of  the  petition 
the  state  tax  commissioner  has  appealed. 

The  question  presented  to  us  cannot  be  an- 
swered without  considering  the  will,  and  the 
purpose  and  Intent  of  the  testator  is  so  car- 
ried Into  each  of  Its  provisions  that  we  set 
forth  the  body  of  the  will  In  full: 

"In  tbe  Name  of  God,  Amen.  I,  William  Dan- 
can,  of  Metlakahtla,  Alaska,  of  tbe  age  of 
eighty-fonr  (84)  years,  being  of  sound  mind 
and  body,  but  remembering  the  uncertain  na- 
ture of  this  transitory  life,  do  make  this  my 
last  will  and  testament  in  manner  and  form  as 
follows,  to  wit: 

"First.  It  is  my  will  and  I  do  order  that  all 
my  just  debts  and  fimeral  expenses  be  duly 
paid  and  settled  as  soon  as  can  conveniently  be 
(lone  after  my  decease. 

"Second.  Whereas  it  has  always  been  my  in- 
tention and  desire  to,  as  far  as  practicable,  per- 
petuate the  mission  work  which  our  most  gra- 
dons  Lord  has  permitted  me  as  his  humble  in- 
stroment  to  conduct  for  the  betterment  and 
uplifting  of  the  people  of  certain  native  tribes 
of  the  North  Pacific  Coast,  and  in  particular 
the  Tshimsheans,  whom  upon  my  arrival  in 
1857  I  found  in  a  degraded  state  of  heathenism; 
and 

"Whereas  our  Heavenly  Father  has  with  ten- 
der mercy  blessed  our  efforts  and  many  have 
been  rescued  from  their  dark  and  evil  ways  to 
the  light  of  the  simple  Gospel  of  our  Bedeemer, 
Jesus  Christ;    and 

"Whereas  a  large  number  of  these  people 
have  attained  to  a  creditable  degree  of  Chris- 
tian civilization  and  their  material  condition 
has  been  considerably  improved;   and 

"Whereas  my  experience  and  observation 
have  convinced  me  tiiat  it  is  necessary  in  the 
case  of  our  native  races  for  them  to  have  very 
careftil  guidance  for  some  generations  at  least 
to  secure  the  necessary  self-restraint,  self-re- 
spect and  self-reliance  and  to  create  in  them 
a  spirit  of  manliness  and  pride  so  that  they 
may  make  their  own  way  and  become  entirely 
self-supporting  and  worthy  of  the  rights  of 
full  citizenship;  and 

"Whereas  I  have  certain  Just  claims  against 
the  government  of  the  United  States  on  ac- 
count of  tbe  destruction  of  industries  and  busi- 
ness and  the  seizure  of  buildings  and  other 
property;  and 


"Whereas  In  tbe  course  of  my  said  mission* 
ary  work  I  have  by  my  own  labor  and  efforts 
acquired  a  certain  amount  of  money  and  prop- 
erty which  is  my  own  property  but  which  I 
propose  and  intend  shall  be  expended  for  the 
maintenance  and  support  of  said  mission  or 
similar  work  along  the  lines  upon  which  I  have 
so  long  conducted  it: 

"Now,  therefore,  to  carry  such  intent  and 
purpose  into  execution,  I  hereby  give  and'  be- 
queath unto  Thos.  N.  Strong  of  the  dty  of 
Portland,  Oregon,  and  Dr.  Benjamin  L.  Myers 
and  H.  O.  Strong  of  Ketdiikan,  Alaska,  all  of 
my  property,  real  personal  and  mixed,  and 
wheresoever  situated; 

"In  trust,  however,  for  the  carrying  on  and 
support  of  the  religious,  medical,  and  educa- 
tional work  in  behalf  of  and  for  the  use  and 
benefit  of  the  Mission  of  the  Christian  Church 
of  Metlakahtla,  Alaska,  now  being  conducted  at 
said  Metlakahtla,  and  such  other  institutions 
or  for  such  other  native  people  as  they  may 
hereafter  deem  wise  or  proper;  under  condi- 
tion, however,  that  said  medical,  religious,  and 
educational  work  shall  always  be  carried  on  in 
the  same  spirit  and  as  free  from  all  sectarian 
influences  as  it  has  been  my  aim  and  endeavor 
during  the  past  years  to  carry  it  on. 

"The  said  trustees  shall  be  vested  with  tbe 
title  and  ownership  and  shall  take  to  them- 
selves all  my  property,  real,  personal  and  mix- 
ed, with  full  power  of  sale  or  other  disposition 
thereof,  and  shall  invest  and  reinvest  the  same 
as  such  trustees  shall  deem  best  or  as  circum- 
stances may  make  necessary,  and  apply  it  and 
the  rents,  issues  and  pro6ta  thereof  and  of  such 
investments  to  the  maintenance,  support  and 
upbuilding  of  said  mission  work  or  sudi  similar 
work  as  they  may  hereafter  undertake.  In  the 
maintenance  of  such  work  I  urge  upon  my  said 
trustees  that  they  shall  encourage  deanliness 
in  all  things  and  orderliness  and  disdpline; 
they  shall  encourage  domestic  virtues  and  hab- 
its of  forbearance  and  obedience  to,  and  respect 
of,  parents,  and  shall  train  the  young  girls  in 
domestic  duties;  that  they  shall  encourage 
healthy  sports  and  amusements;  and  the  spirit 
of  helpfulness  to  others  who  may  be  in  distress 
or  who  may  meet  with  misfortune.  No  alcohol- 
ic drinks  shall  be  allowed  or  dance  halls  or 
similar  places  of  bad  character,  and  tbe  living 
of  any  of  the  people  in  adultery  shall  be  sternly 
discouraged. 

"And  to  the  end  that  the  said  trustees 
may  have  power  to  carry  out  as  far  as  may  be 
my  intentions  in  this  will,  I  do  hereby  declare 
that  for  such  purpose  I  give  to  my  said  trustees 
full,  free,  and  absolute  power  to  formulate  and 
carry  Into  effect  such  or  any  scheme  or  schemes 
as  diey  may  deem  advisable  so  as  to  give  ef- 
fect as  nearly  as  possible  to  my  wishes,  and  for 
such  purpose  to  execute  and  do  such  acts  and 
deeds  as  they  may  deem  expedient  in  order  to 
carry  out  what  they,  my  trustees,  shall  dedde 
to  be  my  original  desires  and  wishes,  so  as  to 
make  the  same  conformable  to  law;  and  in  case 
any  question  shall  arise  between  my  trustees 
and  any  beneficiary  in  respect  thereto  or  other- 
wise in  regard  to  my  estate,  the  decision  of  my 
trustees  shall  be  final  and  binding;  and  I  hereby 
declare  that  if  it  shall  appear  to  my  trustees 
or  be  decided  by  the  court  that  any  plan  to 
carry  out  the  provisions  of  this  will  adopted 
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b7  said  trustees  is  Impracticable  or-  inexpedi- 
ent, my  trustees  sball  be  at  liberty  to  reject 
tbe  same  and  adopt  new  measures  and  plana; 
and 

"I  declare  tliat  all  moneys  liable  to  be  invest- 
ed under  this  my  last  will  may  be  inTested  in 
the  nalne  of  the  trustees  or  under  their  legal 
control,  as  to  them  shall  seem  expedient,  in  any 
good  or  substantial  bonds  or  first  mortgages 
which  my  trustees  shall  deem  best.  In  case  of 
loans  on  mortgages  my  trustees  shall  lend  not 
more  than  one-half  the  value  of  such  securities 
as  cert^ed  by  the  valuer  or  valuers  employ- 
ed by  my  trustees.  And  I  also  declare  that  the 
trustees  shall  serve  without  compensation  but 
shall  be  repaid  all  traveling  or  other  expenses, 
and  shall  be  at  liberty  to  conduct  the  said  busi- 
ness through  other  persons  or  parties  or  cor- 
porations to  be  formed  by  themselves  or  other- 
wise, to  whom  they  shall  pay  or  give  a  reason- 
able support  or  compensation;'  and 

"I  also  declare  that  twenty  thousand  dollars 
($20,000.00)  of  such  funds  shall  be  invested 
separately,  and  the  income  thereof  shall  consti- 
tute a  fund  to  be  known  as  the  'Benevolent 
Fund.'  M;  trustees,  at  their  absolute  discre- 
tion, may  make  from  this  benevolent  fund 
grants  or  contributions  'to  members  of  the  Mis- 
sion of  the  Christian  Church  at  Metlakahtla, 
Alaska,  or  elsewhere,  in  cases  of  distress  and 
misfortune  which  may  render  them  helpless 
or  incapable  of  proper  self-support. 

"If  at  any  time  my  trustees  shall  consider 
that  the  need  or  desirability  of  such  grants 
from  the  benevolent  fund  has  ceased,  then  tbe 
twenty  thousand  dollars  ($20,000.00)  and  the 
income  thereof  may  be  merged  into  the  general 
fund. 

"I  also  declare  that  in  case  of  the  death  or 
inability  to  act  of  any  of  said  trustees,  or  if  any 
of  said  trustees  should  desire  to  resign  or  de- 
cline to  undertake  said  trust,  that  the  remain- 
ing trustees  shall  appoint  a  trustee  to  take  the 
place  of  such  trustees  not  acting;   and 

"I  do  hereby  declare  that  in  case  any  person 
whomsoever  or  any  institution  which  shall  take 
any  benefit  under  this  wUl  shall  take  or  attempt 
to  take  or  support  any  adverse  proceedings  to 
set  aside  any  of  the  provisions  of  tliis  my  will, 
or  shall  set  up  any  claim  in  respect  of  any  of 
my  property  whatsoever  or  wheresoever  situat- 
ed other  than  what  is  specifically  given  to  such 
person  or  institution  by  ttiis  my  will,  such 
person  or  institution  shidi  thereby  be  deprived 
of  such  benefit  as  though  no  provision  had  been 
made  for  him,  her,  or  them,  or  for  such  institu- 
tion in  this  will;    and 

"I  do  hereby  declare  that  the  said  trustees 
shall  have  full  power  and  authority  over  all 
said  property  and  all  the  rents,  issues  and  prof- 
its through  the  said  trust;  and  if  at  any  time 
the  said  mission  work  at  Metlakahtla  is  carried 
on  by  the  people  connected  with  it  in  such  man- 
ner as  may  not  meet  with  the  approval  of  my 
trustees,  or  it  is  without  eftect  or  beneficial 
results,  then  in  such  case  the  said  trustees 
may  apply  the  said  property  and  all  funds  de- 
rived by  them  from  the  rents,  issues  and  prof- 
its thereof  to  other  church  and  mission  work 
of  the  same  general  character  at  said  Metla- 
kahtla or  at  such  other  point  or  points  in 
Alaska  «r  elaewhere  aa  they  may  deem  best; 
and 


'lastly,  I  nominate,  constitute  and  appoint 
the  said  Tbos.  N.  Strong,  of  Portland,  Oregon, 
Benjamin  L.  Myers  and  H.  0.  Strong  of  Ketchi- 
kan, Alaska,  to  be  the  executors  of  this  my  last 
wiU  and  testament,  and  desire  that  all  bonds 
to  be  given  by  them  as  such  executors  or  trus- 
tees shall  be  paid  for  out  of  tbe  funds  of  my 
said  estate." 

[1]  The  only  property  bere  in  question  Is 
the  money  on  deposit  in  tbe  I>ank  at  Seattle, 
and  being  within  the  state,  and  tbe  will  hav- 
ing been  probated  within  the  state  to  the 
end  that  this  money  be  distributed  by  the 
courts  of  this  state,  there  is,  and  can  be,  no 
contention  but  that  under  the  general  pro- 
visions of  the  Inheritance  Tar  Law  the  fund 
is  subject  to  the  tax,  unless  exempted  by 
chapter  03  of  the  Laws  of  1905,  as  amended 
by  chapter  146,  Laws  of  1917,  which  reads  as 
follows: 

"AH  beqnests  and  devises  of  property  with- 
in the  state  when  the  same  is  for  on*  of  the 
following  charitable  purposes,  namely:  The 
relief  of  aged,  impotent  (indigent)  and  poor 
people;  maintenance  of  the  sick  or  maimed, 
tlia  support  or  education  of  orphans  or  In- 
digent children  shall  be  exempt  from  the  ptty- 
ment  of  any  tax,  or  sum  under  any  inherit- 
ance tax  law;  and  any  property  in  thia  state 
which  has  been  devised  or  bequested  for  anch 
charitable  purposes,  and  upon  which  a  state  in- 
heritance tax  is  claimed  or  is  owing,  is  hereby 
declared  to  be  exempt  from  the  payment  of 
such  tax,  and  the  same  is  hereby  remitted." 

It  will  be  observed  that  this  act  Is  some- 
what narrow  in  Its  terms.  It  does  not  pur- 
port to  exempt  bequests  for  any  or  all  chari- 
table purposes,  but  confines  the  exemption  to 
those  specifically  named,  which  are:  (1)  Be- 
lief of  aged,  indigent,  and  poor  people  (and 
we  will  assume  that  If  the  objects  of  charity 
be  poor  they  need  not  necessarily  be  aged); 
(2)  the  maintenance  of  the  sick  and  maimed; 
and  (3)  the  support  and  education  of  orphans 
or  Indigent  children. 

Let  us  see  if  any  of  the  purposes  for  which 
tbls  money  is  to  be  expended  under  the  terms 
of  the  will  can  lie  brought  within  the  provi- 
sions of  the  statute.  In  tbe  preamble  to  the 
second  paragraph  of  the  will,  the  testator  In 
a  modest  way  expresses  tbe  purpose  of  bis 
work  and  tbe  success  attained,  which  may 
be  fairly  summarized  as  the  npllfting  of  the 
natives  from  the  degraded  state  of  heathen- 
ism in  which  he  found  them  to  the  light  of 
Christianity  and  the  blessings  and,  comfort* 
of  Christian  civilization,  and  guiding  them 
along  the  way  until  they  are  able  to  proceed 
alone.  A  high  and-  noble  enterprise,  Indeed, 
in  which  the  testator  was  remarkably  suc- 
cessful, and  one  which  tbe  Legislature  might 
well  have  recognized  as  charitable,  but  deai^ 
ly  not  any  one  of  tbe  charitable  purposes 
which  the  statute  favors. 

But,  proceeding  further,  the  bequest  was 
made— • 
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"for  the  carrying  on  and  soppoit  of  the  r«- 
U^oos,  medical  and  educational  work  in  be- 
half of  and  for  the  uie  and  benefit  of  the  lilis- 
Bion  of  the  Christian  Church  of  Metlakahtla, 
Alaska,  now  being  conducted  at  said  Metlakaht- 
la, and  such  other  institutions  or  for  such  oth- 
er native  people  as  they  may  hereafter  deem 
wise  or  proper;  under  condition,  however,  that 
•aid  medical,  religious,  and  educational  work 
shall  always  be  carried  on  in  the  same  spirit 
and  as  free  from  all  sectarian  inflnenee  as  It 
has  been  my  aim  and  endeavor  during  the  past 
years  to  carry  it  on." 

And  also: 

"In  the  maintenance  of  mich  work  I  nrge 
opon  my  said  trustees  that  they  shall  eneoorage 
cleanlineM  in  all  things  and  orderliness  and 
discipline;  they  shall  encourage  domestic  vli- 
taes  and  habit*  of  forbearance  and  obedience 
to,  and  respect  of,  parents,  and  shall  train  the 
young  girls  in  domestic  duties;  that  they  shall 
encourage  healthy  sports  aqd  amusements; 
and  the  spirit  of  helpfulness  to  others  who  may 
be  in  distress  or  who  may  meet  with  misfor- 
tune. No  alcoholic  drinks  shall  be  allowed  or 
dance  halls  or  similar  places  of  bad  character, 
and  the  living  of  any  of  the  people  in  adultery 
shall  be  sternly  discouraged." 

It  appears  from  the  record  that  Mr.  Don- 
can  '  had  permitted  the  Industries  and  the 
schools  to  pass  oat  of  his  control  some  years 
before  his  death  and  before  the  making  of  his 
wiU,  and,  whUe  perhaps  Incompetent  as  evi- 
dence, one  of  the  trustees  under  the  will  testi- 
fied that  the  tmstees  had  no  Intention  or 
purpose  to  resume  the  school  or  industrial 
work.  The  term  "educational  work"  as  used 
In  the  will  must  be  construed  In  the  light  of 
conditions  existing  when  the  will  was  made, 
and,  so  constmed.  It  would  seem  to  refer  only 
to  the  religious  and  moral  education  of  the 
people  generally',  and  not  in  any  sense  to  the 
edncatlon  of  "orphans  or  indigent  children." 
There  remains  then  (mly  the  medical  work, 
which  might  be  held  to  come  under  the  stat- 
ute, but  it  Is  simply  an  incident  to  the  main 
work  for  which  the  bequest  must  be  chiefly 
used,  and  no  one  can  now  say  what  portion 
of  the  fund  the  trustees  might  see  fit  to  use 
for  the  maintenance  of  the  medical  work,  and 
none  can  compel  them  to  use  any  fixed  amount 
for  such  purpose.  The  commingling  of  a  pur- 
pose recognised  by  the  statute  with  other 
puivoses  not  so  recognised  will  defeat  the 
exemption.  Alfred  University  t.  Hancock,  6U 
N.  J.  Eq.  470,  46  Atl.  178. 

It  is  argued  that  the  work  as  a  whole  as 
carried  on  by  Mr.  Duncan  was  for  tlie  relief 
of  aged,  indigent,  and  poor  people,  with  the 
intent  that  they  should  be  brought  from  a 
state  of  ignorance,  poverty,  and  savagery  up 
to  a  condition  In  which  they,  without  further 
help  or  guidance,  would  be  self-supporting 
and  fit  to  exerdsfl  the  rights  and  duties  of 
citizenship.  This  argument  has  some  foroo 
when  applied  to  the  time  during  which  Mr. 
Duncan  conducted  the  Industries  referred  to, 
and  famished  employmoit  and  Income  to  his 


people,  and  was  In  fact  the  means  thnrag^ 
which  they  derived  their  BUK>ort  and  liveli- 
hood, but,  as  we  have  seen,  the  industries 
were  given  up  by  Mr.  Duncan  some  years 
before  making  his  will,  and  at  that  time  the 
people  gained  their  llvdihood  without  mate- 
rial assistance  from  him,  except  the  medical 
service  and  minor  charities  to  some  few  who 
were  specially  unfortunate  or  helpless.  We 
shall  speak  again  of  these  minor  charities  in 
connection  with  the  benevolent  fund  herein- 
after dlscnssed. 

All  right-thlnktng  people  must  approve  of 
the  work  done  by  Mr.  Duncan,  and  sympa- 
thize with  his  desire  that  It  should  be  carried 
on  after  his  death,  and  it  is  a  matter  of  re- 
gret that  the  state  through  Its  tax  laws  should 
divert  any  portion  of  the  money  from  the 
objects  of  the  testator's  bounty,  and  yet  the 
laws  must  be  upheld.  No  reasonable  con- 
struction placed  upon  the  language  of  the 
statute  will  enable  us  to  say  that  the  Legisla- 
ture Intended  that  which  It  did  not  say;  ahd, 
in  the  absence  Of  reasonably  clear  legislative 
action,  we  cannot  hold  that  the  inheritance 
tax  does  not  apply. 

[2]  There  Is  a  provision  in  the  will  which 
sets  aside  (20,000  to  Be  invested  separately, 
the  Income  from  which  shall  constitute  a 
benevolent  fund,  to  be  used  by  the  trustees 
in  their  discretion  for  the  relief  of  the  dis- 
tressed, unfortunate,  and  helpless,  and  though 
the  principal  sum  is  not  to  be  consumed  in 
charity,  still  we  might  hold  It  exempt  from 
the  tax  but  for  the  further  provision  that 
the  trustees  in  their  discretion  may  at  any 
time  determine  that  the  need  or  desirability 
of  such  a  fund  has  ceased,  in  which  event 
the  principal  sum  and  the  income  therefrom 
shall  be'  merged  with  the  remainder  of  the 
estate.  It  is  quite  apparent  from  the  record 
that  the  testator  tielleved  that  the  income 
from  this  fund  would  suffice  to  carry  on  the 
charitable  work  which  he  had  been  perform- 
ing In  the  years  immediately  preceding  the 
maldng  of  his  will,  such  as  distributing  food 
to  those  who  were  without,  and  maldng  ad- 
vances to  those  who  had  met  with  misfortune, 
and  this  is  added  evidence  that  the  main  be- 
quest is  not  charitable  in  the  statutory  sense. 
'We  have  sought  for  some  way  to  avoid  a  dim- 
inution of  this  fund,  but  since  it  is  wholly 
within  the  discretion  of  the  trustees  to  divert 
the  fund  as  and  when  they  see  fit,  and  when 
so  diverted  it  must  be  treated  as  the  remain- 
der of  the  estate,  we  see  no  escape  from  the 
conclusion  that  if  to  do  good  in  this  case  we 
should  lay  down  the  rule  that  the  fund  la 
not  taxable,  we  would  thereby  opm  a  way  by 
which  the  unprincipled  might  In  all  cases 
avoid  the  tax  entirely. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  these  views. 

BOLCOMB,  C.  J.,  and  MOUNT,  MITCH' 
ELL,  and  MAIN,  JJ.,  concur. 
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la  re  FORCE.    (No.  15653.) 

(Supreme  Conrt  of  Washington.   Not.  Zi, 
1920.) 

1.  Adoption  ^97— Consent  of  dlvereed  father 
of  ohild  Is  requisite  to  adoption,  where  moth- 
er's custody  Is  qualilled. 

Where,  on  divorce,  the  Hole  care,  custody, 
and  control  of  minor  children  was  granted  to 
the  mother,  but  the  father  was  granted  the 
right  to  visit  the  minor  children  at  all  rea- 
sonable times,  the  award  of  custody  to  the 
mother  was  not  without  qualification,  and  hence 
under  Bern.  Code  1915,  8  1696,  declaring  that 
if  both  of  the  parties  are  living  separate  and 
apart  the  consent  of  both  to  adoption  is  not 
required  but  such  consent  may  be  given  by  the 
parent  having  the  care,  custody,  and  control, 
the  consent  of  the  father  is  necessary  to  a 
valid  order  of  adoption. 

2.  Adoption  «=>16— Order  may  be  attacked  by 
motion. 

Where  the  father  of  an  Infant  who  bad 
been  divorced  from  the  mother  was  not  noti- 
fied of  adoption  proceedings  by  the  mother's 
second  husband  and  did  not  consent  thereto,  it 
was  proper  practice  for  him  to  move  to  set  the 
same  aside. 

3.  Adoption  «=3l6— Notice  of  motion  to  vacate 
may  be  served  on  attorney  of  party  seeldng 
adoption. 

As  the  employment  of  an  attorney  to  se- 
cure an  order  of  adoption  must  be  deemed  to 
contemplate  the  securing  of  a  valid  order  which 
cannot  be  set  aside,  notice  of  a  motion  to  set 
aside  an  order  of  adoption  could  be  properly 
served  on  the  attorney  representing  the  person 
seelcing  adoption,  although  the  attorney  had 
previously  been  paid,  for  the  employment  will 
be  deemed  to  be  continued  for  sudi  purposea. 

DeptiTtmeat  2. 

Appeal  from  Superior  C!ourt,  King  County ; 
A.  W.  Frater,  Judge. 

In  the  matter  of  the  adoption  of  Qarrard 
Simpson  Force  by  Roy  A.  McLean.  On  mo- 
tion by  E.  C.  Force,  the  judgment  of  adoption 
was  set  aside,  and  Boy  A  McLean  appeals. 
Affirmed. 

Edward  Jndd,  of  Seattle,  for  appellant 
Chas.  F.  Monday  and  Walter  8.  Fulton, 
both  of  Seattle,  for  respondent 

1£ACKINT0SH,  J.  This  is  an  appeal  trcm 
an  order  of  the  superior  court  setting  aside 
a  decree  of  adoption  of  a  minor  child  for  the 
reason  that  the  father  of  the  child  had  not 
consented  to  the  adoptlcm. 

On  September  10,  1918,  Caroline  S.  Force 
filed  in  the  superior  court  of  King  county  a 
complaint  seeking  a  decree  of  divorce  from 
her  husband,  R.  C.  Force,  on  the  ground  of 
cmelty.  The  husband  appeared  in  the  ao 
tlon,  denying  the  allegations  of  cruelty.  l%e 
case  was  tried  on  that  issue,  and  on  Septem- 
ber 10,  1018,  a  decree  of  divorce  was  grant- 


ed to  Mrs.  Force,  by  which  decree  she  was 
awarded  the  care,  custody,  and  control  of 
the  two  minor  children,  one  of  whom  la  the 
child  involved  in  this  controversy. 

The  decree,  in  so  far  as  It  is  here  material 
to  be  noticed,  was  as  follows: 

"It  is  further  ordered,  adjudged,  and  decreed 
that  said  plaintiff  be  and  she  hereby  is  awarded 
the  sole  care,  custody,  and  control  of  her  minor 
children  named  Garrard  Simpson  Force,  and 
Ridgely  Clinton  Force,  Jr.,  granting,  however, 
the  right  to  said  defendant  to  visit  said  minor 
children  at  all  reasonable  times." 

Soon  after  the  Inhibition  of  the  statute  - 
against  the  remarriage  of  divorced  persons 
had  ceased  to  bind  her,  Mrs.  Force  was  mar- 
ried to  Roy  A  McLean,  and  oh  July  8,  1919, 
McLean  filed  a  petition  for  the  adoption  of 
Garrard  Simpson  Force.  This  petition  al- 
leged that  McLean  is  a  married  man;  that 
the  name  of  his  wife  Is  Caroline  S.  McLean ; 
that  she  is  the  mother  of  the  child  Garrard 
Simpson  Force;  that  the  child  resides  with 
blm  and  his  wife  and  is  a  member  of  his 
family ;  that  Caroline  S.  Force  was  divorced 
from  B.  C.  Force  on  September  19,  1918,  and 
they  are  now  living  separate  and  apart  and 
that  she  was  given  the  sole  care,  custody, 
and  control  of  said  child  by  the  divorce  de- 
cree; that  she  has  filed  her  consent  to  the 
adoption  of  said  child  by  said  McLean.  Cp- 
on  the  hearing  of  this  petition,  upon  the  same 
day  it  was  filed,  the  court  entered  the  decree 
of  adoption,  changing  the  name  of  Garrard 
Simpson  Force  to  Garrard  Simpson  McLean. 

Thereafter,  on  July  28,  1919,  R,  C.  Force 
filed  his  motion  to  set  aside  the  judgment  of 
adoption.  This  motion  was  based  upon  an 
aflldavlt  which  stated,  In  substance,  that  he 
was  the  father  of  the  child ;  that  no  notice 
of  any  kind  of  the  filing  of  the  petition  or 
of  the  hearing  thereon,  or  of  the  entry  of  the 
decree  had  ever  been  served  upon  him;  that 
he  had  no  notice  thereof;  that  he  was  at 
all  times  a  resident  of  the  city  of  Seattle; 
that  his  residence  was  known  to  said  Roy 
McLean  and  Mrs.  McLean;  that  his  consent 
was  never  given  to  said  adoption. 

Upon  these  facts  the  trial  court  waa  of  the 
opinion  that  the  decree  of  adoption  was  void 
and  for  that  reason  set  it  aside. 

[1]  The  controlling  question  upon  the  mer- 
its Is:  Was  the  decree  of  adoption  void  be. 
cause  the  consent  of  the  father  of  the  minor 
child  was  not  obtained? 

The  answer  to  this  question  depends  upon 
the  statute,  section  1696,  Rem.  Code,  whldi 
reads: 

"Any  inhabitant  of  this  state,  not  married, 
or  any  husband  and  wife  jointly,  may  petltiOD 
the  superior  court  of  their  proper  county  for 
leave  to  adopt  and  change  the  name  if  desired, 
of  any  child  under  the  age  of  twenty-one  years, 
but  a  written  consent  most  be  given  to  such 
adoption  by  the  child,  if  of  the  age  of  fonrteea 
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years,  and  by  each  of  his  or  her  UTing  parents 
who  is  not  hopelessly  insane  or  a  confirmed 
drunkard.  If  there  be  no  such  parents,  or  if 
the  parents  be  unknown,  or  shall  have  aban- 
doned such  child,  or  if  such  parents,  or  either 
of  them,  are  hopelessly  insane,  or  a  confirmed 
dmnkard,  then  by  the  legal  Kuardian;  if  there 
be  no  such  guardian,  then  by  a  discreet  and 
suitable  person  appointed  by  said  court  to  act 
in  the  proceedings  as  the  next  friend  of  such 
child:  Provided,  however,  that  if  the  parents 
are  living  separate  and  apart,  the  consent  of 
both  is  not  required,  but  such  consent  may  be 
given  by  the  parent  having  the  care,  custody 
and  control  of  such  child;  and  provided  farther, 
that  either  spouse  may  adopt  a  child  of  the 
other." 

In  this  case  Roy  A.  McLean  is  seeking  to 
adopt  the  child  of  bis  wife  under  tbe  last 
provision  of  this,  statute.  The  statute  is 
plain  to  the  effect  that  consent  must  be  given 
by  tlie  child  if  of  the  age  of  14  years,  and  by 
each  of  his  or  ber  living  parents,  except  a 
parent  wbo  may  be  Insane  or  a  confirmed 
dmnkard.  If  there  are  no  parents  Or  if  the 
parents  are  unknown  or  shall  have  abandoned 
the  child,  then  by  a  legal  guardian;  and,  if 
there  is  no  guardian,  thai  by  a  suitable  per- 
son apiiwlnted  by  the  court  Then  follows 
tlie  provision  that  if  the  parents  are  living 
separate  and  apart  the  consent  of  both  is  not 
required,  but  such  consent  may  be  given  by 
the  parent  having  the  care,  custody,  and 
control  of  such  chUd. 

In  Re  Beers,  78  Wash.  076,  139  Pac.  629, 
this  court  examined  the  statute  in  question, 
and  we  there  held  that  a  divorced  father's 
consent  is  not  necessary  in  proceedings  for 
the  adoption  of  a  child  whose  care,  custody, 
and  control  had  been  awarded  to  the  mother ; 
that  consent  may  be  given  by  the  parent  hav- 
ing the  care,  custody,  and  control  of  such 
Child.  It  a]n>ears  further  in  that  case  that 
In  the  decree  of  divorce  the  custody  of  the 
child  had  been  awarded  to  the  mother  with 
no  mention  being  made  of  any  right  of  visita- 
tion being  reserved  to  the  father.  It  fnr^ 
ther  appears  that  the  father,  after  the  decree 
of  divorce,  had  refused  and  neglected  to  pay 
the  alimony  awarded  against  him  and  pay- 
able for  the  support  of  the  child;  that  the 
father  left  the  state  and  had  been  absent 
therefrom  for  a  period  of  nearly  three  years. 
It  was  held  that  consent  was  not  necessary, 
nor  was  he  entlfled  to  notice  of  the  proceed- 
ings, for  the  reason  that  the  decree  had 
awarded  the  custody  of  the  dilld  to  the 
mothw. 

In  the  case  of  In  re  Lease,  99  Wash.  413, 
109  Pac.  810,  a  divorce  had  been  granted  to 
tbe  mother;  the  decree  proTtding: 

"That  the  plaintiff  be  and  she  is  hereby  given 
the  cnstody  of  the  girl  child  named  June,  born 
to  plaintifl  and  defendant,  so  long  as  plaintiff 
remains  a  fit  and  proper  person  and  competent 
and  able  to  care  for  said  child.  That  defendant 
be  and  he  is  hereby  given  the  right  to  visit 
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said  child  June,  at  any  and  all  times  within 

reason." 

This  court  held  that  the  divorced  father, 
though  living  separate  and  apart  from  his 
wife,  must  give  his  consent  to  the  adoption  of 
such  child.    It  was  there  said: 

"If  the  divorce  decree  had  assumed  to  award 
the  minor,  June,  to  Veda  Leasd  without  quali- 
fication, so  as  to  have  finally  divested  respond- 
ent of  all  parental  rights  with  respect  to  ber, 
assuming,  for  argument's  sake,  that  a  divorce 
decree  could  do  so,  there  might  be  some  ground 
for  the  contentions  here  made  in  appellant's 
behalf  to  rest  upon.  But  tbe  language  of  the 
divorce  decree  does  not  purport  to  have  sucb 
a  far-reaching  effect,  since  it  reserved  to  Er- 
nest Lease,  the  father,  'the  right  to  visit  said 
child  June  at  any  and  all  times  within  reason,' 
and  it  also  suggests  that  Veda  Lease  might  not 
remain  a  fit  person  to  have  the  custody  of  the 
child  June.  In  other  words,  the  divorce  decree 
does  not  purport  to  finally  divest  Ernest  Lease 
of  all  parental  rights  in  his  child.  We  assume, 
of  course,  that  Ernest  Lease  and  Veda  Lease 
were  living  separate  and  apart  at  the  time  ot 
the  adoption;" 

— ^the  court,  in  effect  holding  that  the  de- 
cree of  divorce  gave  but  a  qualified  care, 
custody,  and  control  to  the  mother,  reserv- 
ing to  the  father  certain  rights.  So  the  de- 
cree in  the  case  before  us,  although  it  states 
that  sole  care,  custody,  and  control  Is  award- 
ed to  Mrs.  Force,  still  the  care,  custody,  and 
control  which  the  decree  Itself  provides  for 
created  In  Mrs.  Force  but  a  qualified  care, 
custody,  and  control  and  perpetuated  in  Mr. 
Force  certain  parental  rights.  The  statute 
does  not,  under  such  circumstances,  intend 
that  those  rights  may  be  curtailed  or  de- 
stroyed without  the  consent  of  the  parent 
in  whose  favor  they  have  been  perpetuated 
by  the  decree. 

The  effect  of  the  Lease  decision  is  to  re- 
quire the  consent  to  be  given  by  the  parent 
living  apart  from  the  child,  who  exercises  or 
enjoys  any  imrtlon  of  Its  care,  cnstody,  and 
control,  and  wbo,  in  the  decree  of  divorce, 
has  been  reserved  rights  which  are  inconsist- 
ent with  absolute  and  unqualified  care,  cus- 
tody, and  control  on  the  part  of  the  other 
parent 

The  Lease  Case  Is  distinguished  from  the 
Beers  Case  for  the  reason  that  in  the  latter 
case  the  care,  custody,  and  control  of  the 
child  had  been  given  to  the  mother  without 
condition  or  reservation,  and,  further,  that 
in  that  case  the  father  had  by  his  conduct 
abandoned  any  right  which  might  have  been 
reserved  to  him,  even  had  the  decree  lodged 
such  right  In  him. 

We  see  no  conflict  between  the  Beers  and 
Lease  Cases  and  here  follow  the  rule  as  an- 
nounced in  the  Lease  Case,  that  divorced 
persons,  living  separate  and  apart,  must  both 
give  their  consent  to  the  adoption  of  their 
iihlld  when  the  care,  cnstody,  and  control  of 
audi  child,  by  the  decree  of  divorce,  has  not 
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been  glvmi  to  one  <tf  tliem  In  an  onqnallfled 
degree. 

[2]  Objection  Is  made  by  the  appellant  that 
it  was  not  proper  procedure  to  attack  the 
Judgment  of  adoption  by  the  method  used  in 
this  case,  and  we  see  no  merit  In  this  objec- 
tion. 

[S]  It  is  further  urged  that  Jurisdiction 
was  not  obtained  of  the  parties  by  the  serr- 
ice  of  the  motion  to  vacate  the  Judgment  of 
adoption,  for  the  reason  that  the  motion  was 
served  only  upon  the  attorney  who  had  ap- 
peared for  McLean  in  the  adoption  proceed- 
ings, and  it  further  appears  that  that  attor- 
ney had  been  employed  only  for  the  purposes 
of  tliat  action  and  had  been  paid  and  dis- 
charged after  the  Judgment  of  adoption  had 
been  procured.  It  is  therefore  contended 
that  be  was  no  longer  attorney  for  the  par* 
ties  and  service  upon  him  of  any  motion  sub- 
sequent to  Judgment  was  improper. 

Tliis  court  said  in  Sturglss  t.  Dart,  23 
Wasb.  244,  62  Pac.  868: 

"From  this  it  would  seem  that  the  statute 
intended  that  the  attorney's  autfaority  to  Vfsp- 
resent  his  client  does  not  cease  until  he  hau 
obtained  for  bim  a-  judgment  not  subject  to 
vacation  on  motion  for  any  of  the  causes  es- 
pecially provided  for  therein,  or  for  causes 
lecognized  by  well-establisbed  practice.  It  is 
certainly  not  the  understanding  of  either  the 
client  or  the  attorney  that  the  services  of  the 
attorney  in  an  action  are  ended  when  he  simply 
obtains  a  Judgment  which  can  be  so  set  aside. 
He  is  employed  to  obtain  a  judgment  per- 
manently effectual  for  its  purpose,  and  his  duty 
to  his  client  ought  not  to  be  held  to  have 
ceased  until  he  has  accomplished  the  object  for 
which  he  was  employed." 

This  holding  la  supported  by  numerous 
cases  cited  in  the  foregoing  opinion,  and  has 
been  followed  by  this  court  in  Dane  v.  Dan- 
iel, 28  Wash.  155,  68  Pac.  446. 

The  order  appealed  from  is  aflSrmed. 

HOLCOMB,  0.  J.,  and  BRIDGES,  FDL- 
LERTON,  MAIN,  PARKEB,  TOLMAN,  and 
MITCHELL,  JJ.,  concur. 


(113  Wash.  272) 

JOHNSON  St  ux.  V.  ROSE  et  al.    (No.  15969.) 

(Supreme  Court  of  Washfaigton.    Nov.  30, 
•    1920.) 

I.  Receivers  «=34— Lessors  who  had  right  of 
re>entry  entitled  to  receivership  If  necessary. 
Though  a  lease  gave  the  lessors  right  to  re- 
enter for  breach  of  cocdition,  where  they  bad 
no  alternative  other  than  to  commence  a  pro- 
ceeding in  court  in  the  regular  way,  after  com- 
mencing such  proceeding  they  were  entitled  to 
the  remedies  the  law  afforded  them,  and,  if  it 
was  necessary  to  the  protection  of  their  rights 
to  appoint  receiver  of  the  property,  they  were 
entitled  to  such  remedy. 


2.  Pleading  «e3>249(I)  — Affleirfment  af  Mn> 
plaint  In  lessors'  action  not  changing  remedy 
properly  allowed. 

In  an  action  by  lessors  for  damages  claim- 
ed to  be  due  on  account  of  breach  of  the  lease 
and  to  foreclose  lien  given  to  secure  the  pay- 
ment of  such  damages,  amendment  of  the  com- 
plaint to  set  forth  the  lease  and  the  giving  of 
the  instrument  as  security  for  its  performance, 
and  to  allege  breach  of  the  lease  and  consequent 
damages,  was  properly  allowed  after  service  and 
answer,  it  not  having  changed  the  remedy  from 
that  originally  sought  to  another  radically  dif- 
ferent. 

3.  Pleading  «=s>349  —  Answer  which  admitted 
complaint  authorized  Judgment  In  accordance 
therewith. 

An  answer  which  admitted  the  allegationB  of 
the  complaint  authorized  entry  of  judgment  in 
accordance  with  the  complaint. 

4.  Pleading  «=>245( I)  — Plaintiff  may  amend 
complaint  where  allegations  admitted  as  well 
as  where  denied. 

The  Btstutory  right  of  amendment  of  the 
complaint  may  be  exercised  by  plaintiff  in  a 
case  where  the  allegations  of  the  complaint  are 
admitted  as  well  as  in  a  case  where  they  are 
denied. 

Department  1. 

Appeal  from  Superior  Court,  Thurston 
County ;  D.  F.  Wright,  Judge. 

Action  by  A.  L.  Johnson  and  wife  against 
Adam  Bose  and  others.  From  decree  for 
plaintUts,  defendants  appeaL    Affirmed. 

H.  L.  Parr  and  Ben  S.  Sawyer,  botb  of 
Olympia,  for  appellants. 

Troy  &  Sturdevant,  of  Olympia,  for  re- 
spondents. 

FULLERTON,  J.  On  June  23,  1918,  the 
respondents,  Jotmson,  leased  to  the  appellant 
Adam  Bose  a  certain  described  lot  In  the 
city  of  Olympia,  with  the  hotel  building 
thereon,  for  a  term  of  five  years  at  a  month- 
ly rental  of  $100  per  month  payable  oa  the 
23d  day  of  each  month  during  the  time  of 
the  lease.  The  lease  contained  the  usual 
covenants  for  Its  faithful  pc^rformance,  and 
provided  that  in  the  case  of  a  breach  of  any 
of  its  conditions  the  lease  was  to  be  deemed 
canceled  and  of  no  further  effect  and  the  les- 
sors entitled  to  re-enter  and  take  ponaoaaion 
of  the  property.  At  the  time  of  the  ezeca- 
tion  of  the  lease,  and  as  a  part  of  the  same 
transaction,  the  lessee  executed  and  delivered 
to  the  lessors  an  Instrument  in  writing,  de- 
nominated in  the  record  a  "bill  of  sale." 
wherein,  after  reciting  that  it  was  made  in 
pucsuance  of  an  agreement  to  give  security 
to  insure  the  faithful  performance  of  tiie 
covenants  of  the  lease,  it  is  recited  that— 

The  lessees  "do  hereby  sell,  convey  and  set 
over  to  the  lessees  all  of  the  furaltore  and 
furnisiungs  of  the  hotel  and  the  stock  of  goods 
contained  in  a  store  situate  in  the  hotel  bnild- 
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inKi  u  collateral  Bcearity  *  *  *  to  the  ez- 
toDt  of  one  thouaand  doUara  as  aecnrity  for  tbe 
performance  of  all  tbe  terme  and  condttiona 
of  aaid  lease  tliat  are  applicable  to  himaelf  aa 
lessee,  and  in  tb«  event  Uiat  tbe  said  Bose  sball 
default  in  any  of  tbe  covenants  of  tbe-  lease 
on  bis  part,  then  the  said  lessors  are  hereby 
directed  and  authorized  to  take  p'ossession  of 
said  goods  and  chattels  and  personal  property 
hereby  pledged  as  secnrity  and  immediately  seU 
the  same,  and  from  the  proceeds  may  retain  the 
tnll  snm  of  one  thousand  dollars  aa  liquidated 
damages,  and  tlie  remainder  of  the  sale  price  if 
•ny  there  be  ahall  be  paid  t>y  the  party,  mak- 
ing such  sale  to  the  said  A.  Boae,  bis  heir* 
or  assigns." 

After  tpB  execution  of  the  foregoing  In- 
struments, Rose  entered  into  possession  of 
tbe  leased  property  and  operated  it  for  some 
months,  when  he  sublet  tbe  premises  to  one 
Landres  and  put  bim  in  i>oesesslon  thereof. 
Default  was  made  in  the  payment  of  <be 
rental  falling  due  in  tbe  months  of  Movem- 
ber  and  Deconber,  1918,  whereupon  tbe  re- 
spondents began  tbe  present  action  to  recover 
tbe  rental  due  and  foreclose  tbe  Instrument 
given  as  security.  Both  tbe  lessee,  Bose,  and 
the  sublessee,  Landres,  were  made  parties 
to  tbe  atrtion.  Landres  Immediately  after  the 
service  of  process  upon  bim  abandoned  tbe 
premises,  leaving  tbe  property  unprotected, 
whereupon  the  respondents  applied  for  a  re- 
ceiver to  take  cbarge  of  tbe  property  pending 
the  litigation.  A  temporary  receiver  was  ap- 
pointed on  tbe  presentation  of  tbe  applica- 
tion, which  appointment  was,  after  notice, 
made  permanent,  The  appellant  Rose  alone 
appeared  in  tbe  action.  He  first  moved  to 
discharge  the  receiver,  which  motion  being 
overruled,  be  answered,  admitting  the  allega- 
tions of  tbe  complaint  and  tendering  to  tbe 
respondent's  Judgment  against  himself  for 
tbe  amount  alleged  to  be  due.  After  the  serv- 
ice and  filing  of  the  answer  the  respondents 
applied  for,  and  over  the  objection  of  tbe 
appellant  were  granted,  leave  to  amend  their 
complaint  In  tbe  amended  complaint  tbey 
set  forth  the  lease,  tbe  giving  of  the  instru- 
ment as  security  for  the  performance  of  the 
lease,  and  alleged  a  breach  of  the  lease  and 
that  by  reason  thereof  they  had  been  dam- 
aged in  the  snm  of  fl.OOO.  Issue  was  taken 
OD  tbe  amended  complaint  by  answer,  and 
a  trial  had  wblcb  resulted  tii  a  decree  in 
tevor  of  tbe  respondents  for  the  Sum  oif 
fl.OOO,  for  tbe  foreclosure  of  tbe  instrument 
l^ven  as  security,  and  for  a  sale  of  the  prop- 
erty therein  pledged.  This  appeal  is  from 
tbe  decree  entered. 

[1]  a%e  appellant  first  asslinis  error  on  the 
order  of  the  court  appointing  tbe  receiver. 
It  is  argued  that  tbe  respondents  were  en- 
titled under  ttie  conditions  of  the  lease  to 
re-enter  the  promises  for  a'breacb  of  ooadt- 
tion,  and,  baring  this  remedy  of  re-entry, 
a  receiver  was  ui»ecessax7,  and  bence  it 
was  error  to  appoint  one.    But  conditions 


of  this  sort 'in  a  lease  are  rather  fictions  of 
the  law  than  realities.  However  stringent 
tbey  may  be,  they  do  not  authorise  a  forci- 
ble re-entry  of  tbe  leased  premises  by  tbe 
landlord  over  the  objections  of  and  contrary 
to  tbe  will  of  the  tenant.  Tbe  tenant  is  en- 
titled to  bis  day  in  court  before  he  Is  ousted 
to  show,  if  be  can,  that  there  has  been  no 
breach  of  the  conditions  of  tbe  lease.  To 
afford  him  this  right  tbe  landlord  has  usual- 
ly, and  the  respondents  had  In  this  Instance, 
no  other  alternative  than  to  commence  a 
proceeding  in  tbe  court  in  tbe  regular  way. 
After  commencing  such  a  proceeding  tbey 
were  entitled  to  the  remedies  tbe  law  af- 
fords them,  and,  if  it  was  necessary  to  tbe 
protection  of  their  rights  to  appoint  a  receiv- 
er of  tbe  property,  tbey  were  entitled  to  that 
remedy,  and  this  despite  tbe  conditions  of 
the  lease  providing  for  re-entry  on  breach 
of  condition.  The  showing,  as  we  view  tbe 
record,  amply  Justified  tbe  order  of  the  court. 

[Z]  Tbe  second  assignment  is  that  tbe 
court  erred  Iei  allovrlng  an  amendment  to  tbe 
complaint.  In  support  of  this,  two  conten- 
tions are  mader  Unit,  that  by  the  original 
complaint  the  respondents  elected  their  rem- 
edy, and  "thereby  waived  their  ri^t  there- 
after to  sue  for  liquidated  damages,  even 
though  full  recovery"  could  not  be  had  un- 
der the  original  complaint;  and,  second,  that 
the  answer  of  tho  defendant  amounted  to  a 
confession  of  Judgment,  and  was  thus  as  final 
and  determiaatlve  of  the  action  as  If  tbe 
court  had  pronounced  Judgment;  and  that, 
since  tbe  confession  had  the  effect  of  a  final 
Judgment,  it  could  not  be  set  aside  vrlthout 
a  showing  that  would  warrant  the  vacation 
of  a  Judgment,  and  that  there  was  no  such 
showing  made. 

We  cannot  subscribe  to  cltber  of  these  con- 
tentions. Whether,  if  the  amendment  allow- 
ed changed  tbe  remedy  from  that  originally 
sought  to  another  radically  different  in  kind, 
it  would  be  fatal  to  tbe  Judgment  entered, 
we  need  not  here  determine,  as  we  are  clear 
that  no  such  change  was  made.  The  remedy 
sought  -was  the  same  in  both  complaints. 
Elacb  sought  to  recover  damages  claimed  to 
be  due  arising  from  the  breach  of  the  lease 
and  to  foreclose  tbe  lien  given  to  secure  the 
payment  of  such  damage.  Tbe  change  was 
only  in  the  amount  and  form  of  tbe  recov- 
ery. An  amendment  of  a  complaint  In  this 
respect  is  clearly  allowable,  whatever  may 
be  said  of  an  amendment  which  changes  tbe 
nature  of  tbe  cause  of  action, 

[3, 4]  As  to  the  seoopd  contention,  the  an- 
swer, since  it  admitted  the  allegations  of  tbe 
complaint,  undoubtedly  authorized  the  entry 
of  Judgment  in  accordance  with  the  com- 
plaint; but  It  is  not  our  conception  of  the 
rules  of  practice  that  the  plaintiff  is  enti- 
tled to  no  other  relief.  The  rlg^t  of  amend- 
ment is  conferred  by  statute.  It  rests  in 
legal  prtatdples  and  Is  exercised  In  the  fur- 
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therance  of  Justice.  The  right  does  not  de- 
pend upon  nor  Is  It  controlled  by  the  will 
of  the  other  side,  and  we  see  no  reason  why 
it  may  not  be  ezerdaed  by  a  plaintiff  in  a 
case  where  the  allegations  of  the  complaint 
are  admitted  as  well  as  in  a  case  where  the 
allegations  are  denied.  The  amendment,  we 
think,  was  properly  allowed. 

Finally,  objection  is  made  to  the  form  of 
the  decree.  It  Is  said  that  it  Is  in  effect  a 
personal  Judgment  against  the  appellant, 
permitting  an  execution  against  him  for  any 
deficiency  which  may  remain  after  the  pledg- 
ed property  is  sold  and  the  sum  received 
therefor  is  applied  to  the  amount  recovered 
as  liquidated  damages,  whereas  the  instru- 
ment forming  the  basis  of  the  recovery  does 
not  provide  for  a  deficiency  Judgment  But 
while  the  decree  Is  somewhat  inaptly  word- 
ed, its  tenor  as  a  whole  makes  it  clear  that 
satisfaction  will  follow  a  sale  of  the  prop- 
erty. 

The  decree  is  affirmed. 

HOLCOMB,  O.  J.,  and  PARKEK, 
BRIDGES,  and  MACKINTOSH,  JJ.,  concur. 


(113  Wash.  233) 

DEWEESE  V.  CHARLES  C.  MOORE  II  CO. 
(No.    I60t2.) 

(Supreme  Court  of  Washington.    Nov.  28, 
1920.) 

1.  Appeal  and  error  «=> 1 002— Verdlot  on  oon- 
flioting   evidence   not  disturbed. 

A  verdict  on  conflicting  evidence  wHl  not 
be  disturbed  on  appeal. 

2.  Sales  (S=>52(6)— Finding  defendant  was  in- 
dependent eontraetor  and  oot  agent  war- 
ranted. 

In  an  action  for  the  purchase  price  of  elec- 
tric switches  furnished  by  plaintiff  to  defend- 
ant, which  had  a  contract  with  the  Emergency 
Fleet  Corporation  to  furnish  required  materials 
on  cost  plus  basis,  evidence  held  to  warrant 
a  finding  that  defendant  wag  an  independent 
contractor,  and  not  an  agent,  and  so  was  liable 
to  plaintiff,  if  indeed  the  contractual  relation 
did  not  warrant  such  declaration  as  a  matter 
of  law. 

Department  1. 

Appeal  from  Superior  C!ourt,  Pierce  Coun- 
ty;   W.  O.  Chapman,  Jndge. 

Action  by  H.  F.  Deweeae  against  Charles 
C.  Moore  &  Co.,  a  corporation.  S^om  a 
Judgment  tor  plaintiff,  defendant  appeals. 
Affirmed. 

Kctt  &  McCord,  of  Seattle,  for  appel- 
lant 

A.  O.  Burmelster  and  Frank  H.  Kelley, 
both  of  Tacoma,  for  respondent 


PARKXIR,  J.  mie  plaintiff,  Deweese,  d<diic 
business  under  the  name  of  the  Northwest 
Electric  Company,  seeks  recovery  from  the 
defendant  (Tharles  C.  Moore  &  Co.  of  the  sum 
of  $1,971.94  as  the  balance  due  upon  the  sale 
price  of  770  electric  switches  alleged  to  have 
been  furnished  and  sold  by  him  to  that  com- 
pany at  its  instance  and  request.  A  trial  in 
the  superior  court  sitting  with  a  Jury  result- 
ed In  verdict  and  Judgment  awarding  the 
plaintiff  recovery  as  prayed  for,  from  which 
the  defendant  has  appealed  to  this  court 

At  file  time  respondent  received  the  order 
from  and  famished  to  the  appellant  the 
switches  in  question,  appellant  had  a  con- 
tract with  the  Emergency  Fleet  Corporation 
representing  the  government,  to  equip  a  num- 
oer  of  new  ships  with  necessary  machinery 
and  appliances.  In  July,  1918,  respondent 
entered  into  an  agreement  vrtth  appellant  by 
which  he  was  to  furnish  and  install  certain 
spehifled  electric  fixtures,  including  switches 
of  the  kind  here  in  question,  as  might  be 
necessary  for  the  equipping  of  the  ships  with 
machinery  and  appliances  under  its  contract 
with  the  Emergency  Fleet  Corporation.  The 
work  was  to  be  done  as  specified  by  the 
government  It  was  agreed  that  appellant 
should  pay  to  respondent  for  the  furnishing 
and  installing  of  the  electric  fixtures  the  cost 
of  such  fixtures  and  work  to  him,  and  10  per 
cent,  thereon  additional.  Respondent  claims 
that  shortly  thereafter  appellant's  master 
mechanic,  Mr.  McDonald,  directed  him  to 
furnish  770  switches  of  the  kind  here  in 
question  for  installing  in  the  ships  which  - 
were  being  and  to  be  equipped  by  appellant 
McDonald  stating  to  respondent  that  that 
number  would  be  required  for  that  purpose. 
Thereupon  respondent  purchased  770  switch- 
es, which  he  had  ready  for  delivery  and  in- 
stallation in  due  time.  Shortly  thereafter, 
and  when  only  70  of  the  switches  had  been 
installed,  the  armistice  occurred,  and  result- 
ed In  the  suspension  of  construction  work  by 
the  Emergency  Fleet  Corporation. 

[1]  The  question  of  fact  in  issue  and  de- 
cided by  the  Jury  in  respondent's  favor  upon 
the  trial  was  as  to  whether  or  not  appellant 
had  ordered  the  770  switches  as  claimed  by 
respondent.  The  evidence  Is  in  conflict  upon 
this  question,  but  Is  ample,  we  think,  to  sup- 
port the  conclusion  that  the  switches  were 
ordered  by  appellant  through  Its  master 
mechanic,  Mr.  McDonald,  who  had  authority 
to  represent  appellant  in  that  behalf.  The 
switches  were  delivered  to  appellant  by  re- 
spondent; appellant  now  claiming,  however, 
that  it  received  them  merdy  as  agent  of 
the  Emergency  Fleet  (Corporation. 

[2]  The  main  contention  here  ntade  In  ap- 
p^lant's  behalf  la  that  the  trial  court  erred 
in  denying  the  motion,  timely  made,  chal- 
lenging the  sufficiency  of  the  evidence  to  ear 
title  respondent  to  any  recovery.    The  argu- 
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ment  1b  that  an  that  appellant  did  with 
reference  to  the  ordering  and  receiving  of 
the  switches  from  respondent  was  done  by  It 
only  as  agent  of  the  Emergency  Fleet  Cor- 
iwratlon,  and  that  respondent  knew  at  all 
times  that  appellant  was  acting  In  the  mat- 
ter only  as  such  agent;  the  theory  "of  counsel 
being  that  this  resnlts  In  respondent  having 
no  legal  claim  against  appellant  as  purchaser 
of  the  switches,  but  that  respondent  must 
look  to  the  Emergency  Fleet  Corporation. 
Appellant's  counsel  do  not  argue  or  seek  to 
demonstrate  that  appellant  was  acting  as 
agent  for  the  Emergency  Fleet  Corporation, 
but  simply  assume  such  agency  to  exist,  from 
which  they  argue  that  its  legal  effect  is  to 
absolve  appellant  from  personal  liability. 
This  we  think  Is  an  erroneous  assumption. 
As  we  read  the  record  it  shows  that  appel- 
lant was  not  an  agent  of  the  Emergency 
Fleet  Corporation,  but  was  an  Independent 
contractor  with  reference  to  the  furnishing 
of  the  equipment  under  Its  contract  with  the 
Bmergency  Fleet  Corporation.  Indeed  the 
following  statement  of  the  relation  between 
appellant  and  the  Emergency  Fleet  Corpora- 
tion, found  In  Its  counsel's  brief,  seems  to  us 
to  show  that  appellant  was  an  independent 
contractor  with  reference  to  Its  relation  with 
the  Emergency  Fleet  Corporation.  Counsel 
says: 

"It  is  undisputed  In  the  record  that  the 
.Fleet  Corporation  was  to  furnish  all  of  the 
materials  that  were  required  in  the  installa- 
tion of  the  hulls  in  question;  that  requisitions 
would  be  furnished  by  the  government  for  the 
different  equipment  that  was  purchased;  that 
the  bills  for  the  same  would  be  delivered  to 
the  appellant,  the  appellant  would  pay  for  the 
same,  adding  10  per  cent,  to  the  cost  thereof, 
and  would  furnish  the  government  a  state- 
ment of  such  costs,  and  the  government  would 
reimburse  the  appellant." 

It  seems  equally  plain  to  us  that  respond- 
ent's relation  to  appellant  with  reference  to 
the  electric  fixtures  to  be  furnished  and  in- 
stalled by  him  was  ot  the  same  nature.  It 
seems  to  us  that  it  might  well  be  decided 
as  a  matter  of  law  that  appellant  was  an 
independent  contractor  as  to  what  it  was  to 
do  for  the  Emergency  Fleet  Corporation,  and 
that  respondent  was  an  Independent  contrac- 
tor as  to  what  he  was  to  do  for  appellant. 
Campbell  v.  Jones,  60  Wash.  265,  110  Pac. 
10S3.  In  any  event  the  jury  was  fully  war- 
ranted by  the  evidence  In  concluding  that 
the  switches  were  sold  and  delivered  by  re- 
spondent to  appellant,  the  latter  acting  for 
itself,  and  not  as  agent  for  the  Emergency 
Fleet  Corporation. 

Other  daims  of  error  in  the  rulings  of  the 
trial  court  we  regard  wlhont  aubatantlal 
merit 

We  are  quite  convinced  that  api)ellant  has 
had  a  fair  trial,  and  that  the  award  made 


by  the  Jury  is  well  supi>orted  by  the  evi- 
dence. 
The  Judgment  Is  affirmed. 

MACKINTOSH,    FUIiLBETON,   MOUNT, 
and  BRIDGES,  JJ.,  concur. 


(lis  Wash.  158) 
MYLE8  V.  NORTHERN  A8SUR.  CO. 
(No.  15921.) 

(Supreme  Court  of  Washington.    Nov.  22, 
1920.) 

1.  Insuranoe  «=>e46(2t/2)— Burden  of  proving 
affirmative  defense  of  Insured's  misrepresen- 
tations on  insurer. 

In  an  action  on  a  fire  policy,  the  claimed 
making  of  certain  false  representations  by  In- 
sured whereby  the  agent  was  induced  to  issue 
the  policy  in  an  excessive  amount  being  a 
purely  affirmative  defense,  the  burden  of  prov- 
ing it  was  on  defendant  Insurer. 

2.  insurance  «s328 1— Statement  to  asent  as  to 
worth  of  house  not  a  false  representation 
avoiding  Are  policy. 

Mere  expression  of  the  holder  of  a  fire  pol- 
icy to  the  insurer's  agent  that  the  house  was 
"worth  about  $2,000,"  under  the  circumstances  . 
and  m  view  of  Rem.  Code  1915,  |  6069—105, 
making  it  a  presumption  of  fact  that  the  agent 
knew  the  value  of  the  house,  held  not  a  false 
representation  avoiding  the  policy. 

3.  insurance  €=>28l — Statute  does  not  prevent 
Insurer  from  setting  up  fraud  Inducing  Issu- 
ance of  policy  to  avoid  It. 

Rem.  C^de  1915,  i  6059-105%,  providing 
merely  that  damages  suffered  by  insured  on  to- 
tal loss  of  the  insured  structure  shall  be  meas- 
ured by  the  amount  specified  in  the  policy  when 
it  Is  valid  and  enforceable,  does  not  prevent 
the  insurer  from  setting  up  fraud  and  misrep- 
resentations by  insured  as  to  the  value  of  the 
structure  inducing  issuance  of  policy  in  an  ex- 
cessive amount  to  avoid  the  insurance  contract. 

4.  Insurance  «=>328(2)— Fire  poller  not  avoid* 
ed  by  conveyance  of  Insured,  to  flanc^  and  re- 
conveyance.; 

In  view  of  Rem.  Code  1916,  |  6059—34,  fire 
policy  providing  that'  it  should  be  void  if  any 
change  other  than  by  death  of  insured  took 
place  in  the  title  of  the  subject  of  insurance 
held  not  avoided  by  insured's  conveyance  to  a 
lady  with  whom  he  contemplated  marriage,  who 
reconveyed  to  him  10  days  later,  thus  revesting 
complete  title  In  him. 

5.  Insurance  «=>668(6)— Whathar  insured  oon« 
oealed  existence  of  additional  Insurance  from 
agent  a  Jury  question. 

In  an  action  on  a  fire  policy,  whether  or 
not  the  existence  of  an  additional  ^000  of  in- 
surance was  willfully  concealed  from  the  in- 
surer's agent  by  insured  at  the  time  the  policy 
in  suit  was  issued  to  him,  and  whetiier  or  not 
the  agent  was  led  by  insured's  promise  and  his 
later  silence  to  issue  the  policy  in  suit  in  the 
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belief  that  the  |600  policy  had  been  canceled, 
ft«I(t  for  the  jnry  under  the  evidence. 

Department  1. 

Appeal  from  Superior  Court,  Grays  Harbor 
County;  Ben  Sbeeks,  Judge. 

Action  by  J.  F.  Myles  against  the  Northern 
Assurance  Company.  From  Judgmeqt  for 
plaintiff,  defendant  appeals.  Beversed,  and 
defendant  awarded  new  trial. 

S.  H.  Steele  and  H.  T.  Granger,  botta  of 
Seattle,  for  appellant. 

A.  E.  Cross  and  John  C.  Hogan,  both  of 
Aberdeen,  for  respondent 

PABKEB,  J.  The  plalntifT,  Myles,  com- 
menced this  action  in  the  superior  court  for 
Grays  Harbor  county,  seeking  recovery  upon 
a  Are  Insurance  policy  Issued  by  the  defend- 
ant company  insuring  a  dwelling  house  own- 
ed by  him  near  the  town  of  Elma  in  that 
county.  The  issuance  of  the  policy  for  $1,500 
-  on  October  4,  1916,  and  the  total  destruction 
of  the  house  by  fire  on  May  8,  1917,  before 
the  term  of  Insurance  specified  In  the  jrallcy 
had  expired,  is  admitted.  The  company  set 
up  three  acarmatlve  defenses  by  which  It 
seeks  to  avoid  liability.  The  case  came  on 
for  trial  before  the  court  sitting  with  a  Ju- 
ry, there  being  no  issues  of  law  or  fact  other 
than  as  to  the  company's  right  to  be  absolved 
from  liability  because  of  the  facts  set  up  In 
one  or  more  of  its  affirmative  defenses.  At 
the  conclusion  of  the  trial  the  court  directed 
the  rendering  of  a  verdict  in  favor  of  Myles 
awarding  him  the  full  amount  of  the  irallcy 
upon  motion  of  his  counsel  made  in  that  be- 
half. The  motion  was  made  and  granted  up- 
on the  theory  that  there  was  no  evidence  suf- 
ficient In  law  to  sustain  either  of  the  com- 
pany's aflSrmatlve  defenses.  Judgment  was 
rendered  accordingly,  from  which  the  com- 
pany has  appealed  to  this  court  In  view  of 
our  conclusion  that  the  company  Is  entitled 
to  a  new  trial  because  of  error  of  tlie  trial 
court  In  withdrawing  the  third  affirmative  de> 
fense  from  the  consideration  of  the  Jury,  it 
becomes  necessary  for  us  to  also  notice  the 
other  defenses  because  of  what  may  occur 
upon  the  new  trial  relative  thereto.  We 
therefore  notice  the  affirmative  defenses  In 
order. 

[1,  2]  The  company's  first  affirmative  de- 
fense is  in  substance  that  Myles  knowingly 
falsely  represented  to  Its  agent  that  the 
house  was  worth  $2,000,  in  order  to  induce 
the  Issuing  of  the  policy  for  $1,500,  when  In 
fact  the  house  was  worth  not  to  exceed 
$1,000,  and  that  the  agent  relied  upon  such 
representation  and  was  induced  thereby  to 
issue  the  policy  in  the  excessive  sum  of 
$1,500,  and  would  not  otherwise  have  done 
BO.  The  agent  then  resided  and  maintained 
his  office  and  agency  at  Aberdeen.  Tbe  house 
being  near  Bhna  is  some  20  miles  distant 
from  Aberdeen.    The  agent,  desiring  to  see 


the  house  before  Issuing  the  policy,  visited 
the  premises,  making  the  Journey  there  from 
Aberdeen  for  tliat  express  purpose.  He  and 
Myles  visited  the  premises  together,  the  lat- 
ter furnishing  his  automobile  as  their  con- 
veyance. The  agent  testified  that  he  looked 
the  house-  over  on  the  outside  but  did  not 
go  inside,  and  that  Myles  told  him  It  was 
"worth  about  $2,000."  Just  when  Myles  told 
him  this  he  does  not  say.  There  is  nothing 
In  the  agent's  testimony,  and  there  Is  no 
other,  as  to  what  Myles  said  about  the  value 
of  the  house,  or  Indicating  in  the  least  that 
the  agent  was  otherwise  prevented  or  induced 
to  refrain  from  examining  the  inside  of  the 
house.  Myles  positively  denies  by  his  tes- 
timony that  he  made  such  representation  to 
the  agent  as  to  the  value  of  the  house,  and  al- 
so testified  that  the  agent  went  inside  the 
house  and  examined  it.  For  present  purpos- 
es though,  we  Ignore  this  testimony  of  Myles. 
In  view  of  the  fact  that  the  claimed  making 
of  such  false  representations  and  the  agent 
being  Induced  thereby  to  issue  the  policy  in 
the  alleged  excessive  amount  of  $1,600  Is  a 
pure  afilrmatlve  defense,  the  burden  of  prov- 
ing which  is  upon  the  company,  and  in  view 
of  the  provisions  of  the  Insurance  Code 
found  In  section  6059—105,  Rem.  Code,  ex- 
pressly making  it  a  presumption  of  fact  that 
the  agent  knew  the  value  of  the  house,  we 
think  the  trial  court  did  not  err  in  deciding 
as  a  matter  of  law  that  the  mere  expression 
of  Myles  to  the  agent  that  the  house  was 
"worth  about  $2,000,"  assuming  he  made  such 
expression,  under  admitted  circumstances, 
was  erroneous. 

[}]  Contention  Is  made  in  behalf  of  Myles 
that  in  any  event  the  coihpany  cannot  be 
heard  to  say,  even  upon  the  issue  of  fraud 
inducing  the  Issuing  of  the  policy,  that  the 
house  was  not  worth  more  than  $1,500,  and 
that  Myles  made  false  representations  as  to 
its  value.  This  contention  Is  rested  upon  the 
provisions  of  section  6059—105%,  Bern.  Code, 
reading  as  follows: 

"Whenever  any  policy  of  insurance  shall  be 
hereafter  written  or  renewed  insuring  real 
property  or  any  building  or  structure  erected 
thereon  or  connected  therewith,  and  the  prop- 
erty insured  shall  be  wholly  destroyed,  with- 
out criminal  fault  on  the  part  of  the  insured, 
or  his  assigns,  the  amount  of  insurance  written 
in  such  policy  shall  be  taken  condnelvely  to  be 
the  true  value  of  the  property  when  Insared, 
and  the  true  amount  of  the  loss  and  measure 
of  damages  when  destroyed." 

We  are  of  the  opinion  that  this  means  only 
that  the  damages  suffered  by  the  Insured,  up- 
on a  total  loss  of  the  insured  structure,  shall 
be  measured  by  the  amount  spedfled  In  the 
policy,  when  there  Is  a  valid  enforceable  in- 
surance contract;  and  that  It  does  not  pre- 
vent the  company  from  setting  up  fraud  and 
misrepresentation  by  the  insured  as  to  the 
value  of  the  structure,  inducing  tlie  Issuing 
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of  a  policy  In  an  exoesslTe  amonnt,  for  the 
purpose  of  avoiding  tbe  Insurance  contract. 
Of  course,  to  successfully  avoid  a  policy  be- 
cause of  fraud  so  grounded  would  require  a 
very  clear  case  of  misrepresentation  and  In- 
ducement. 

(4]  The  company's  second  affirmative  de- 
fease is  In  substance  that  the  policy  was  for^ 
felted  and  rendered  Told  because  of  change 
of  ownership  In  the  property  during  the 
stated  Insurance  term.  It  is  undisputed  that 
on  March  10,  1917,  Myles  conveyed  the  prop- 
erty by  deed  to  a  lady  with  whom  he  con- 
templated marriage.  This  he  claims  was 
done  merely  to  the  end  that  she  might  be 
able  promptly  to  make  a  trade  of  the  proper- 
ty for  certain  property  which  they  contem- 
plated acquiring  situated  In  another  county. 
This  purpose,  however,  we  regard  as  of  little 
or  no  importance  here.  In  any  event,  10 
days  later,  on  March  10,  1017,  she  conveyed 
the  property  back  to  Myles,  again  vesting 
complete  title  thereto  in  him.  This  conten- 
tion is  rested  upon  a  provision  of  Oie  policy 
reading  as  follows: 

"Thla  entire  policy,  anless  otherwise  provided 
by  express  agreement  indorsed  hereon  or  add- 
ed hereto,  shall  be  void  •  •  •  U  any  change 
other  than  by  death  of  the  insared  takes  place 
in  the  interest,  title  or  possession  of  the  sub- 
ject of  insurance." 


"No  other  conenrrent  insurance  permitted. 
*    •    • 

"This  entire  policy,  anless  otherwise  pro- 
vided by  agreement  endorsed  hereon  or  added 
hereto,  shall  be  void  if  the  insared  now  has,«r 
shall  hereafter  make  or  procure  any  other 
contract  of  insurance,  whether  vaUd  or  not, 
on  property  covered  in  whole  or  in  part  by  this 
poUcy." 

It  is  conceded  by  Myles  that  there  was,  at 
the  time  of  the  Issuance  of  this  policy,  and 
at  the  time  of  the  fire,  a  policy  of  insurance 
held  by  Myles  and  the  mortgagee  in  tbe  sum 
of  $600,  which  has  since  been  paid  to  his 
mortgagee.  Myles  seeks  to  avoid  the  effect 
of  the  $600  policy  upon  this  policy  by  show- 
ing that  the  agent  was  Informed  of  Its  exis- 
tence at  the  time  of  the  issuing  of  this  policy. 
The  agent  testified: 


Had  tbe  fire  occurred  while  tbe  title  to  the 
property  was  thus  vested  in  Myles'  grantee, 
it  may  be  conceded  that  his  rights  under  the 
policy  would  now  be  deemed  forfeited.  But 
that  was  a  condition  of  the  policy  the  breach 
of  which  did  not  exist  at  the  time  of  the  flre 
when  Myles'  title  to  the  property  was  as  com- 
plete and  perfect  as  at  the  time  of  the  is- 
suance of  the  policy.  In  a  provision  of  the 
Insurance  Code  found  in  section  6059 — 84, 
Bern.  Code,  we  read: 

"If  any  breach  of  a  warranty  or  condition  in 
any  contract  or  policy  of  insurance  shall  oc- 
cur prior  to  a  loss  under  such  policy,  snch 
breach  shall  not  avoid  the  policy  nor  avail  the 
inanrer  to  avoid  liability,  unless  snch  breach 
Shan  exist  at  the  time  of  such  loss  under  such 
contract  or  policy." 

This,  it  seems  to  us,  Is  a  complete  answer 
to  the  contention  that  the  rights  of  Myles  un- 
der the  policy  are  bow  fortdted  because  of 
tbat  temporary  change  of  ownership  In 
tbe  pn^erty.  We  conclude  that  tbe  trial 
court  did  not  err  in  holding  that  the  rights  of 
Myles  under  the  policy  were  not  forfeited  by 
tbat  temporary  transfer  of  the  property. 

16]  The  company's  third  affirmative  defense 
la  In  substance  that  Myles  and  his  mortgagee 
tiad  other  Insurance  upon  the  bouse  In  the 
•mn  of  $000  at  the  time  of  the  Issuance  of 
tbis  policy  and  at  tbe  time  of  the  flre,  in 
▼lolatlon  of  provlsloBs  of  this  policy  reading 
as  follows: 

193  P.— 46 


"Mr.  Myles  voluntarily  told  me  that  there  was 
an  agent  np  in  Elma  that  had  an  Insurance  pol- 
icy on  the  house,  but  he  (Mr.  Myles)  told  me 
tliat  he  was  going  to  cancel  that  policy  as  he 
desired  to  have  all  of  his  insurance  in  one  com- 
pany. 

"I  told  Mr.  Myles  that  if  he  was  going  to 
cancel  that  policy  I  could  Insure  the  place 
for  $1,600,  but  if  he  was  going  to  keep  that 
poUcy  I  could  only  give  him  $900  or  $1,000,  as 
the  value  of  the  house  would  not  merit  more. 
He  told  me,  as  above  stated,  that  be  was  going 
to  cancel  that  policy. 

"Belying  upon  the  statements  made  by  him 
as  to  the  value  of  the  place,  and  the  added  im- 
provements, I  told  him  that  we  would  be  able 
to  insure  the  house  for  $1,600,  but  the  place 
would  carry  no  more. 

"It  was  agreed  that  after  Mr.  Myles  had  can- 
celed his  policy  in  this  other  company  for  $600 
that  we  could  faisure  the  place  for  $1,600,  and 
I  so  wrote  the  insurance;  he  promising  to  can- 
cel this  other  policy  forthwith." 

All  of  this  testimony  relating  to  tbe  can- 
cellation of  the  $600  policy  is  denied  by  tbe 
testimony  of  Myles,  who  also  says  that  be  did 
not  know  tbnt  this  policy  omtalned  provi- 
sions prohibiting  additional  Insurance,  and 
also  that  tbe  agent  gave  him  to  imderstand 
that  the  additional  Insurance  would  not  afCect 
this  policy.  This  policy  was  not  delivered 
by  the  agent  to  Myles  until  a  day  or  two  aft- 
er this  occurrence.  It  seems  to  us  that  un- 
der this  condition  of  the  testimony  it  be- 
came a  question  of  fact  for  the  Jury  to  de- 
termine whether  or  not  the  existence  of  tbe 
additional  $600  Insurance  was  willfully  con- 
cealed from  tbe  agent  by  Myles  at  the  time 
tbls  policy  was  Issued  to  blm,  and  as  to  wheth- 
er or  not  the  agent  was  led  by  tbe  promise  of 
Myles  and  bls'later  silence  to  issue  this  policy 
in  the  belief  that  tbe  $600  policy  had  been  can- 
celed. We  conclude  tbat  tbe  trial  court  erred 
In  taking  from  tbe  Jury  the  consideration  <tf 
the  third  affirmatlvie  defense  and  In  deciding 
as  a  matter  of  law  tbat  there  was  no  evidence 
warranting  tbe  submlsshm  of  tbat  defense 
to  tbe  Jury. 
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For  this  error  the  Judgment  Is  reversed, 
and  the  defendant   awarded   a   new  trial. 

HOLCOJIB,     0.    J.,    and    FULLBIRTON, 
MACKINTO^  and  BRIDGES,  JJ„  concur. 


(US  Wash.  237) 

THOMPSON  V.  PIERCE  COUNTY  et  al. 

(No.  16092.) 

(Supreme  C<oart  of  WaahinKtoii.    Not.  23, 
1920.) 

Highways   e=>99V<;,    New,    vol.    14    Key-No. 
Series— Under   resolution   of  oommlssloners, 
proceeds  of  bonds  available  only  for  improv- 
Ing  a  road  on  existing  route. 
The  coun^  commissioners'  resolution  and 
notice  of  election  being  for  issaance  of  $2,500,- 
000   bonds    for    constructing    new    roads    and 
improving     established     roads,     "as     follows, 
•    •    •    (26)  $135,700  for  the  Q.  Highway"  be- 
tween  certain   points,   such  item   of  the  pro- 
ceeds is  available  only  for  improving  the   Q. 
Highway   on  its  existing  route,   and  not  for 
construction  on  a  new  line  for  part  of  the  way, 
constituting  a  material  departure,  even  if,  un- 
der Rem.  Code  1915,  |  6101—4,  the  resolution 
and  notice   could   have  been  in  such  general 
terms  as  to  authorize  this. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Conn- 
ty;   M.  L.  Clifford,  Judge. 

Action  by  C.  Thompson  against  Pierce 
County  and  others.  From  an  adverse  Judg- 
ment, plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

Lyle,  Henderson  tt  Camaban,  of  Tacoma, 
for  appellant 

Wm.  D.  Askren,  J.  A.  Sorley,  and  Frank 
D.  Nash,  all  of  Tacoma,  for  respondents. 

PARB:ER,  J.  The  plaintiff,  Thompson,  a 
taxpayer  and  resident  of  Pierce  county,  com- 
menced this  action  in  the  superior  court  of 
that  county  seeking  an  injunction  restrain- 
ing the  county  and  its  commissioners  from 
expending  county  road  funds  which  are  raised 
or  to  be  raised  by  a  bond  issue  of  the  county, 
in  the  construction  of  a  road  along  a  line,  as 
it  is  alleged,  different  from  that  which  was 
authorized  by  the  electors  of  the  county  at  a 
special  Section  ratifying  the  issuance  and 
sale  of  bonds  of  the  county  for  the  purpose 
ot  constructing  new  roads  and  improving  es- 
tablished roads  within  the  county.  A  trial 
upon  the  merits  resulted  in  a  Judgment  de- 
nying the  relief  prayed  for,  from  which  the 
plaintiff  has  appealed  to  this  court. 

The  controlling  facts  are  not  in  dispute, 
and  may  be  summarized  as  follows:  On 
April  19,  1919,  the  board  of  county  commis- 
sioners passed  a  resolution  providing  for  the 
calling  of  a  special  election  and  submitting 


to  the  electors  of  the  county  a  proposition 
specified  in  the  resolution,  in  so  far  as  we 
need  here  notice  its  terms,  as  follows: 

"That  Pierce  county,  Washington,  by  and 
through  its  board  of  county  commissioners,  be- 
come indebted  in  the  sum  of  $2,500,000  by  the 
issuance  and  sale  of  its  general  negotiable  cou- 
pon bonds  in  said  amount.  •  *  •  That  said 
bonds  shall  be  issued  for  tiie  purpose  of  con- 
structing new  roads  and  improving  and  aiding 
in  the  improvement  of  established  roads  within 
said  county  as  foUows." 

This  is  followed  by  separate  designations 
of  26  roads  to  be  constructed  or  improved  by 
the  expenditure  of  the  funds  to  be  so  rais- 
ed, and  of  the  amount  thereof  to  be  expend- 
ed upon  each  road ;  the  road  here  in  question 
and  the  amount  to  be  expended  thereon  being 
designated  as  follows: 

"(26)  Approximately  $135,700  for  the  Gig 
Harbor-Long  Branch  Highway  from  a  point  at 
or  near  the  north  meander  corner  of  Sec.  8, 
Twp.  21  N.  B.  2  B.,  to  a  point  in  lot  2,  Sec. 
24,  Twp.  22  N.  B  1  B.,  about  000  feet  south- 
erly from  the  southeast  comer  of  the  plat  of 
Purdy;  thence  northerly  on  the  Purdy-Kitsap 
County  Road  on  or  near  the  west  1-16  lines  of 
Sees.  24  and  13,  Twp.  22  N.  B.  1  B.  to  the 
north  line  of  sajd  Sec.  13." 

Notice  of  election  was  given  accordingly, 
the  road  here  in  question  and  the  amount 
to  be  expended  thereon  being  designated  in 
the  notice  in  the  exact  language  of  the  res- 
olution of  the  board  above  quoted.  The  elec- 
tion was  duly  held  in  pursuance  of  the  res- 
olution and  notice,  and  resulted  in  the  rati- 
fication of  the  Iwnd  issue  and  the  construc- 
tion and  improvement  of  the  roads,  as  pro- 
posed.   The  trial  court  found: 

"That  at  the  time  of  the  passage  of  said 
resolution  there  was  a  road  known  as  the  'Gig 
Harbor-Long  Branch  Highway'  extending  from 
Gig  Harbor  to  Long  Branch  by  way  of  Purdy." 

The  correctness  of  this  finding  is  not  ques- 
tioned here.  The  proposed  Improvement  of 
the  portion  of  the  "Gig  Harbor-Long  Branch 
Highway"  together  with  the  portion  of  the 
"Purdy-Kltsap  County  Road,"  being  the  pro- 
posed Improvement  here  in  question,  is  a  lit- 
tle less  than  five  miles  long.  The  county 
commissioners  now  propose  and  threaten  to 
depart  from  the  line  of  the  Gig  Harbor-Long 
Branch  Highway  as  now-  existing,  in  the 
making  of  the  improvement,  to  the  extent 
of  constructing  an  entirely  new  road  for  a 
distance  of  about  a  mile  and  a  half;  which 
new  road,  while  making  the  entire  improve- 
ment continuous,  would  materially  depart 
from  the  existing  Une  of  the  Gig  Harbor- 
Long  Branch  Highway  and  increase  the 
length  of  the  entire  improvement  several 
hundred  feet.  One  point  upon  such  prcqposed 
new  road  would  be  1,600  feet  distant  from 
the  existing  Gig  Harbor-Long  Branch  High- 
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way.  ThU  bonding  afld  road  constmctlon 
project  Is  undertaken  by  the  county  under 
the  act  of  1913,  found  in  the  Session  Laws  of 
tliat  year  at  page  62,  and  also  In  sections 
6101 — ^1  and  following  of  Rem.  Code. 

It  is  contended  in  appellant's  l)ehalf  that 
the  county  commissioners  are  not  authorized 
by  the  vote  of  the  electors  ratifying  this 
bonding  and  road  proposition  to  expend  any 
of  the  funds  so  authorized  to  be  raised  for 
the  Improvement  here  in  question  upon  any 
road,  the  line  of  which  materially  departs 
from  the  existing  line  of  the  Gig  Harbor- 
Long  Branch  Highway,  and  the  Purdy-Klt- 
sap  County  Road,  and  that  the  proposed 
departure  from  the  line  of  the  existing  Gig 
Harbor-Long  Branch  Highway  is  such  a  ma- 
terial departure.  On  the  other  hand,  it  is 
contended  in  behalf  of  respondents  that  the 
ratification  of  the  proposed  bond  issue  and 
ImproTement  does  not  restrict  the  county 
commissioners  to  the  improving  of  the  Gig 
Harbor-Long  Branch  Highway  along  the  line 
of  that  highway  as  now  existing.  The  argu- 
ment seems  to  be  that  since  the  resolution 
of  the  county  commissioners  and  also  the 
notice  of  election  refers  to  the  proposition 
as  one  "for  the  purpose  of  constructing  new 
roads  and  Improving  and  aiding  in  the  im- 
provement of  established  roads,"  and  there 
is  no  express  language  in  the  resolution  des- 
ignating the  road  here  in  question,  as  one  to 
be  "constructed"  or  "improved,"  there  is  noth- 
ing to  negative  the  Idea  that  the  county  com- 
missioners can  either  "Improve"  the  existing 
Gig  Harbor-Ixmg  Branch  Highway  or  "con- 
struct" a  new  Gig  Harbor-Long  Branch  High- 
way, in  whole  or  to  part.  It  seems  to  us  that 
tills  argument  is  answered  by  the  fact  tliat 
tliere  was,  at  the  time  of  the  adoption  of  the 
resolution  and  the  holding  of  the  election,  an 
existing  Gig  Harbor-Long  Branch  Highway 
known  as  such,  as  found  by  the  trial  court. 
The  words  of  the  resolution  and  of  the  no- 
tice of  election  referring  to  the  "construc- 
tion" of  new  roads  and  "improvement"  of 
established  roads  are  general  words,  not 
specifically  referring  to  any  separately  des- 
ignated road.  We  think  that  the  words  "con- 
structing new  roads"  refer  to  those  spedfled 
roads  which  have  no  present  existence,  and 
fliat  the  words  "improving  and  aiding  in  the 
Improvement  of  estatdished  roads"  refer  tb 
those  specified  roads  which  liave  an  exist- 
oice,  and  are  known  by. name  as  spedfled; 
and  since  the  Gig  Harbor-Long  Branch  High- 
way is  an  existing  Iiighway  known  by  that 
name,  as  found  by  the  trial  court,  we  see  no 
escape  from  the  conclusion  that  the  resolu- 
tion and  notice  of  election  must  be  construed 
as  referring  to  that  highway,  and  its  route 
as  existing  and  known  by  that  name.  It  la 
elementary  law  that  when  funds  are  raised 
by  the  lastiing  of  bonds  or  by  taxation  tor 


a  designated  purpose  fbey  cannot  be  divert- 
ed to  some  other  purpose.  15  C.  3.  684; 
Cooley  a?axation  (3d  Ed.)  681.  Would  the 
expenditure  from  this  fund  in  the  proposed 
construction  of  a  mile  and  a  half  of  new 
road  in  place  of  the  Improving  of  a  some- 
what shorter  portion  of  the  existing  Gig 
Harbor-Long  Branch  Highway  be  a  material 
departure  from  what  was  authorized  by  the 
voters  in  the  ratification  of  this  bond  Issue 
and  road  project?  We  are  of  the  opinion 
that  it  wonld  be  a  material  departure  and 
wholly  nnauthorlzed.  We  see  no  escape  from 
the  ccmdnslon  that  there  was  submitted  to 
the  electors  the  proposition  of  issuing  bonds 
for  the  Improvement  of  the  existing  Gig  Har- 
bor-Long Branch  Highway,  with  others,  and 
that  this  proposed  mile  and  a  half  of  new 
road  Is  not  a  part  of  the  road  so  designated 
to  be  improved  by  expenditures  from  this 
fund. 

Some  contention  Is  made  in  behalf  of  the 
county  rested  upon  a  provision  of  section 
6101—4,  Rem.  Code,  referring  to  the  notice 
of  election,  reading  as  follows: 

"Such  notice  need  not  describe  the  road  or 
roads  with  particularity,  but  it  shall  be  suffi- 
cient either  to  describe  the  same  by  termini 
and  with  a  general  statement  as  to  the  course 
of  the  same,  or  to  use  any  other  appropriate 
language  sufficient  to  show  the  purpose  intend- 
ed to  be  accomplished." 

It  may  be  that  the  commissioners  In  their 
resolution  and  notice  of  election  could  have 
specified  what  they  proposed  to  do  as  to 
this  particular  road  in  such  general  terms 
as,  upon  ratification,  wonld  have  resulted  in 
them  being  authorized  to  do  the  thing  which 
they  now  propose  to  do;  but  neither  the 
resolution  nor  notice  stated  the  proposal  in 
any  sndi  general  terms.  The  electors  must 
have  understood  that  it  was  proposed  to 
Improve  the  "Gig  Harbor-Long  Branch  Hi^- 
way"  as  existing  and  known  by  that  name. 
We  think  that  the  electors'  ratification  of 
the  proposition  limited  expenditures  from 
the  $136,700  fund  to  the  Improvement  of  th9i, 
existing  Gig  Harbor-Long  Branch  Highway 
and  the  Purdy-Kltsap  County  Road. 

We  condude  that  the  Judgment  of  the 
trial  court  should  be  reversed,  and  that  the- 
county  and  its  officers  should  be  enjoined 
from  expending  any  of  the  $135,700  in  the 
constmctlon  of  the  proposed  new  road  or 
in  the  Improvement  of  any  other  road  than 
the  existing  Gig  Harbor-Long  Branch  High- 
way, and  the  Pnrdy-Kitsap  County  Road. 

It  Is  80  ordered,  and  the  canse  is  remand- 
ed to  the  superior  coArt,  with  directions  to 
enter  Judgm«it  accordln^y. 

MACKINTOSH,  TOtiMAN,  FDIiLBBTON, 
and  BRIDGBS,  JJ.,  concur. 
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WESTERN   PARQUHAR  MACHINERY  CO. 
V.  PIERCE  At  al.     (No.  96106.) 

(Suprem*  Conrt  ot  Washiscton.    Not.  22, 
1020.) 

1.  Jndgment  $=9748— Defenses  applloable  to 
original  replevin  salt  not  defense  to  astlon  on 
band. 

Defeoaea  which  would  have  been  applicr- 
Ue  to  the  original  replevin  salt,  which  has 
been  Anally  dispoaed  of,  and  which  might  hare 
been  defenses  in  that  action,  are  not  good  de- 
fenaea  in  an  action  on  the  replevin  bond. 

2.  Judgment  «s>748— Defenses  material  In  re- 
plevin salt  held  not  proper  In  salt  on  bond. 

That  plaintiff  was  not  the  owner  of  ma- 
diinerjr  at  the  time  of  the  commencement  and 
trial  of  a  replevin  action,  and  since  such  trial 
defendant  had  learned  that  the  plaintiff  had 
disposed  of  a  note  given  by  the  defendant  in 
part  payment  for  the  machinery,  and  the  ma- 
chinery sued  for  in  the  replevin  action  was  not 
in  the  defendant's  possession  and  never  had 
been,  although  they  may  have  been  material 
in  the  replevin  salt,  were  not  good  defenses  in 
an  action  on  the  replevin  bond. 

3.  Pleading  «=9236( I) —Within  discretion  of 
trial  court  to  refuse  to  permit  third  answer. 

Two  answers  having  been  served  and  filed, 
it  was  within  Oie  court's  discretion  to  refuae  to 
permit  a  third  answer,  although  until  motion 
for  Judgment  by  plaintiff  on  the  aecond  answer 
defendant  had  no  attorney. 

4.  Jndgment  «=9748— Onestlon  of  allowanoe  of 
Interest  on  Jndgment  In  notion  on  replevin 
bond  foreelosed  by  Judgment  in  replevin  ao- 
tlon. 

In  an  action  on  replevin  bond,  the  question 
as  to  whether  or  not  interest  should  have  been 
allowed  as  a  part  of  the  judgment  in  the  re- 
plevin action  was  foreclosed  by  the  Judgment  in 
the  replevin  action,  and  could  not  be  made  a 
defenae  to  the  action  on  the  bond. 

Department  1. 

Appeal  from  Superior  Court,  TbiurBton 
County :  John  D.  Eletcber,  Judge. 

ActloD  by  the  Western  Farguhar  Ha- 
cbinery  Company  against  C.  R.  Pierce  and 
otbera.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Ben  S.  Sawyer,  of  Olympla,  for  appellants. 
Frank  C.  Owlngs,  of  Olympla,  for  respond- 
ent 

BRIDGES,  J.  First  of  all  the  respondent 
here  brou^t  a  replevin  action  against  the 
appellant  Pierce  to  recover  the  possession  of 
certain  machinery  sold  by  it  to  him  under 
a  written  conditional  sales  contract  It  gave 
the  usual  statutory  bond,  and  the .  sheriff 
took  possession  of  the  machinery.  Pierce  gave 
a  redelivery  bond,  with  the  American  Surety 
Company  as  surety,  and  by  virtue  thereof  re- 


took the  machinery.  Upon  the  trial  of  Oiat 
action  there  was  judgment  for  the  respond- 
ent here,  plaintiff  in  that  action,  against  the 
defendant  Pierce  in  the  sum  of  $700  and 
interest  and  costs  or  for  the  return  of  the 
property.  From  that  Judgment  Pierce  ap- 
pealed to  this  court  where  the  judgment  was 
affirmed.  Western  Farquhar  Machinery  Co. 
V.  Pierce,  108  Wash.  021,  185  Pac.  570. 

Thereafter  the  plaintiff  in  the  original  ac- 
tion, respondent  here,  brought  its  suit  on  the 
redelivery  bond.  The  answer  of  the  defend- 
ant Pierce  was  stricken  from  the  ffies,  and 
he  served  and  ffied  his  first  amended  answer. 
The  plaintiff  moved  for  Judgment  against 
him  upon  the  pleadings.  Up  to  that  point 
Pierce  had  appeared  as  his  own  attorney. 
Upon  the  motion  for  judgment  coming  on  to 
be  beard,  he  requested  an  adjournment  In 
order  that  he  might  secure  an  attorney. 
This  request  was  granted,  and  later  the 
motion  for  Judgment  came  on  for  hearing, 
at  which  time  Pierce  appeared  in  court  by 
Ilia  attorney.  This  attorney  then  requested 
permission  to  file  a  second  amended  answer. 
The  court  refused  such  request  and  granted 
the  respondent's  metlon  and  entered  judg- 
ment in  its  favor  and  against  Pierce.  The 
latter  has  appealed  from  that  judgment 

[1]  Apparently  bis  first  contention  is  that 
the  court  erred  in  granting  the  motion  for 
judgment  On  the  pleadings  for  the  reason 
that  the  first  amended  answer  was  sufficient 
to  put  the  plaintiff  on  certain  proof.  This 
answer  is  rambling  and  more  than  SO  type- 
written pages  in  length.  A  reading  of  it  con- 
vinces us  that  It  does  not  state  any  defenses 
to  the  action.  -It  may  possibly  state  defenses 
which  would  have  been  applicable  to  the 
original  replevin  suit;  but  that  case  had 
been  finally  disposed  of,  and  what  might 
have  been  a  defense  in  that  action  would, 
as  a  matter  of  course,  not  be  a  defense  in 
this  action. 

But  it  Is  claimed  that  the  court  erred  In 
refusing  to  permit  appellant  to  file  a  second 
amended  answer.  Upon  appellant's  attorney 
requesting  so  to  do,  the  court  asked  him 
what  defense  he  desired  to  make,  and  he 
stated  be  wished  to  plead  that  the  plaintiff 
was  not  the  owner  of  the  machinery  at  the 
time  of  the  commencement  and  trial  of  the 
replevin  action,  and  that  since  that  trial 
defendant  bad  learned  that  the.plaiatlff  had 
disposed  of  the  note  given  by  the  defendant 
in  part  payment  for  the  machinery,  and  that 
the  machinery  sued  for  in  the  replevin  ac- 
tion was  not  In  the  defendant's  possession 
and  never  bad  been. 

[2,  31  While  such  alleged  defenses  might 
have  been  material  in  the  replevin  suit  it 
is  manifest  they  could  have  nothing  to  do 
with  the  suit  on  the  bond.'  Besides  this,  two 
answers  having  been  served  and  filed.  It  was 
entirely  within  the  discretion  of  the  trial 
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court  whether  It  would  permit  a  third  an- 
swer. 

[4]  It  appears  also  to  be  claimed  that  no 
Interest  should  have  been  allowed  as  a  part 
o<  the  Judgment  In  the  replevin  action.  That 
question  was  foreclosed  by  the  Judgment  In 
that  action  and  cannot  be  made  a  defense  to 
•this  action. 

The  whole  of  the  first  amended  answer 
and  the  proposed  second  amended  answer 
and  the  arguments  of  appellant  here  have 
reference  to  matters  which  might  have  been 
pleaded  as  defenses  in  the  original  suit,  but 
they  can  have  no  reference  whatsoever  to 
this  action. 

We  find  no  merit  in  any  of  the  p<dnt8 
raised. 

The  Judgment  is  affirmed. 

HOLOOMB,  C.  J.,  and  J1&.0KTNTOSH, 
rULLBRTON,  and  PAHKEE,  JJ.,  concur. 


(113  Wseb.  203) 

ORAY8  HARBOR  COMMERCIAL  CO.  v.  Mo- 
CULLOCH  St  al.     (No.  IS805.) 

(Supreme  Ooart  of  Washington.    Nov.  28, 
1920.     On  Rebeanng,  Feb.  9,  1821.) 

1.  Adverse  pouessloa  «==>7S— Deed  from  atate 
eeastitstes  claim  and  color  of  title. 

The  state's  deed  of  land  to  which  it  had  no 
title  constitutes  claim  and  color  of  title,  under 
Rem.  Code  1915,  {  788,  prescribing  elements  of 
adverse  possession. 

2,  Adverse  postassion  «=>89— Taxes  held  not 
"legally  assessed"  within  adverse  possession 
statnte. 

Where  the  state  platted  and  deeded  land 
to  whidi  it  had  no  title  to  an  adverse  posses- 
sion claimant,  taxes  levied  upon  the  land  were 
not  "legally  assesBed"  within  Rem.  Code  191S, 
{  788,  making  payment  of  taxes  legally  assess- 
ed a  condition  precedent  to  title  by  adverse  pos- 
session, so  tliat  payment  of  such  taxes  would 
not  aid  claimant. 

[Cd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Legally  Assessed.] 

8.  Adverse  possession  ®=>73— "Title  deduclble 
of  record  from  state"  need  sot  be  a  valid  title. 
Under  Rem.  Code  1915,  {  786,  giving  title 
by  adverse  possession  after  seven  years  to  par- 
ties holding  title  "dedudble  of  record  from 
this  state,"'  it  is  not  necessary  that  the  title  so 
derived  be  a  valid  one,  and  is  satisfied  by  a 
deed  from  the  state  covering  land  to  which  it 
had  no  title. 

4>  Adverse    possession    «=>29— Possession    of 
land  used  for  flshing  purposes  Is  open  and  no- 
torious. 
Where  a  fisherman  used  land  between  high- 
water  mark  and  the  inner  harbor  line  for  fish- 
ing purposes  and  asserted  his  right  of  posses-^ 
rion    against    persons    interfering    therewith, 
baaing  such  right  upon  his  title  to  the  land,  etc., 


held  to  establish  open  and  notorious  possession 
which  vested  title  in  him  by  adverse  possession 
under  Rem.  Code  191S,  H  156  and  786. 

Department  1. 

Appeal  from  Superior  Court,  Grays  Harbor 
County;   Ben  Sbeeks,  Judge. 

Action  by  the  Grays  Harbor  Commercial 
Company  against  John  McGulloch  and  Ma- 
rie McCuHoch.  Judgment  for  defendants, 
and  plaintiff  appeals.    Afilrmed. 

Theo.  B.  Bmener,  of  Aberdeen,  for  appel- 
lant. 

Geo.  P.  Fishbume,  of  Tacoma,  for  respond* 
ents. 

MACKINTOSH,  J.  In  1866  the  United 
States  patented  lot  7,  section  18,  township 
17  north,  range  9  west,  W.  M.,  which  is  a 
fractional  lot  in  Grays  Harbor  county,  bor- 
dering on  the  Chehalls  river,  a  meandered 
and  navigable  stream.  In  1911  the  appellant 
acquired  title  to  lot  7.  The  lot  extended  to 
the  meander  line  of  the  Chehalls  rive^, 
which,  according  to  the  official  survey,  lies 
below  the  line  of  ordinary  high  water  and 
coincides  with  the  inner  harbor  line  as  It  was 
subsequently  established  by  the  state  harbor 
line  commission.  Lot  7,  according  to  the 
plat,  contains  86.25  acres.  In  1895  the 
state  harbor  line  commission  filed  a  plat  of 
the  Cosmopolls  tldelands.  Tract  20  of  ttUs 
plat  lies  between  the  ordinary  high  tide  and 
the  Inner  harbor  line  which,  as  we  have  al- 
ready stated,  was  coincident  with  the  gov- 
ernment meander  line.  In  1901  the  resitond- 
ent  purchased  from  the  state  of  Waahlngtou 
the  tldelands  described  as  tract  20.  This 
action  involves  the  title  to  this  strip  of  prop- 
erty lying  l>etween  the  inner  harbor  line  and 
the  high-water  mark.  It  being  prosecuted  for 
the  purpose  of  quieting  the  appellant's  title. 
Prior  to  delinquency  the  appellant  has  paid 
all  taxes  assessed  against  lot  7,  the  assess- 
ment being  carried  on  the  rolls  as  lot  7, 
which  is  described  as  containing  36.25  acres. 
The  respondent  has  paid  ail  taxes  assessed 
against  tract  20,  which  has  been  carried  on 
the  assessment  roll  by  that  description  with- 
out any  reference  to  its  area. 

The  respondent  claims  title  to  the  property 
under  botii  the  ten  and  seven  year  statutes 
of  limitation.  The  record  shows  that  the 
respondent  is  a  fisherman  and  purchased  this 
property  for  the  purpose  of  using  it  In  con- 
nectloD  with  his  vocation.  Evidence  was  in- 
troduced that  In  each  flshing  season  since  the 
respondent  purchased  he  has  used  so  much 
of  the  property  as  was  necessary  for  his  nets 
and  flshing  appliances,  and  has  asserted  his 
ownership  on  more  than  one  occasion  by 
driving  off  trespassers,  suing  some  of  them, 
and  by  the  driving  of  piling  and  the  destruc- 
tion of  piling  driven  by  others.  Some  of 
these  acts  are  in  dispute,  but  it  is  conceded 


«=»ror  othn  csm*  sm  sam*  tople  sad  KBT-NUMBBUR  In  aU  Kty-Numbered  Dlxests  and  IndexM 


Digitized  by 


v^oogle 


710 


198  PACIFIC  BEPOBTSB 


(Wadi. 


that.  In  addition  to  fishing  upon  some  of  the 
property  with  a  aide  net  for  five  months  In 
each  year,  the  respondent  instituted  two  law- 
suits against  steamboat  operators  for  running 
into  and  damaging  tils  nets,  in  both  of  wtiich 
actions  he  introduced  In  evidence  his  deed 
from  the  state;  and  that  In  the  year  1919 
the  respondent  brought  suit  In  the  federal 
court  against  the  appellant  to  recover  dam- 
ages done  by  it  to  the  respondent's  fish  net 
Thereupon  this  action  was  started. 

Section  788,  Kern.  Code,  provides  that— 

"Every  person  in  actual,  open  and  notorious 
possession  of  lands,  or  tenements  under  daim 
and  color  of  title,  made  in  good  faith,  and  who 
shall  for  seven  successive  years  continue  In 
possession  and  shall  also  during  said  time  pay 
all  taxes  legally  assessed  on  such  lands  or 
tenements,  shall  be  held  and  adjudged  to  be  the 
legal  owner  of  said  lands  or  tenements,  to  the 
extent  and  according  to  the  purport  of  his  or 
her  paper  tiUe.    •    •    • " 

[1, 2]  Under  tliis  section  It  will  be  neces- 
sary for  the  respondent  to  have  been  in  ac- 
tual, open,  and  notorious  possession  of  the 
lands  under  claim  and  color  of  title  made  In 
good  faith  and  to  have  paid  taxes  "legally 
assessed"  thereon  for  a  period  of  seven  years. 
There  is  no  question  that  the  deed  from  the 
state  to  the  respondent  was  "claim  and  color 
of  title"  within  the  meaning  of  the  statute, 
and  the  record  discloses  the  respondent's 
good  faith,  and  we  may  assume,  for  the  pres- 
«it,  that  the  evidence  was  sufficient  to  estab- 
lish actual,  open,  and  notorious  possession. 
But  the  respondent  failed  to  meet  the  final 
requirement  of  the  statute,  to  wit,  the  pay- 
ment of  taxes  "legally  assessed,"  for  the  rea- 
son that  tract  20,  at  the  time  it  was  platted 
and  sold  by  the  state,  was  not  property  be- 
longing to  the  state  of  Washington,  and  was 
in  that  resi)ect  illegally  platted,  and  taxes 
levied  upon  that  llleg&l  plat  cannot  be  said 
to  be  taxes  "legally  assessed."  Here  the 
actual  owner  of  the  property,  made  such  by 
a  deed  from  the  federal  government,  had  dur- 
ing ail  of  the  time  iiald  the  taxes  according 
to  its  description,  to  wit,  lot  7.  Where  as- 
sessments such  as  this  have  been  made  and 
both  parties  have  paid  the  taxes,  the  situa- 
tion may  be  considered  as  one  of  double  tax- 
ation, and  the  payment  of  the  taxes  by  the 
legal  owner  should  place  him  in  the  position 
of  having  the  superior  equity,  and  the  pay- 
ment by  the  person  claiming  title  by  adverse 
possession  should  not  be  sufficient  to  bring 
him  within  the  operation  of  secticm  788.  N. 
P.  B.  R.  Co.  V.  UtUejohn  (D.  C.)  198  FeO.  700. 
Consequently,  the  respondent  cannot  succeed 
nnder  that  section.  Parenthetically,  it  may 
be  stated  here  that  there  Is  a  small  portion 
of  tract  20  as  platted  to  which  the  state  had 
title  and  which  is  not  here  in  dispute,  and 
which  the  appellant  concedes  is  the  property 
of  the  respondent. 

[I]  Section  786  of  Bern.  Code  provides: 


"AH  actions  brought  for  the  reoovety  of  tar 
lands,  tenements  or  hereditaments  of  wUdi 
any  person  may  be  possessed  by  actual,  open 
and  notorious  possession  for  seven  snccesdve 
years,  having  a  connected  title  in  law  or  equity 
dedudble  Of  record  from  this  state  or  the 
United  States,  or  from  any  public  officer,  or 
other  person  authorized  by  the  laws  of  this 
state  to  BcU  such  land  for  the  nonpayment  of 
taxes,  or  from  any  sheriff,  marshal  or  other 
person  authorized  to  sell  such  land  on  execu- 
tion or  under  any  order,  judgment  or  decree 
of  any  court  of  record,  shall  be  brought  with- 
in seven  years  next  after  possession  being  tak- 
en as  aforesaid,  but  when  the  possessor  shall 
acquire  title  after  taking  such  possession,  the 
limitation  shall  begin  to  run  from  the  time  of 
acquiring  title." 

It  will  be  noticed  that  this  section  difFers 
from  section  788  in  that  the  payment  of  taxes 
is  not  called  for,  and  for  claim  and  color  of 
title  Is  substituted  a  title  "deducible  of  rec- 
ord from  this  state  or  the  United  States," 
and  It  would  appear  that  in  order  for  the  re- 
spondent to  succeed  all  that  it  Is  necessary 
for  him  to  show  is  that  he  has  been  in  the 
actual,  open,  and  notorious  possession  under 
such  color  of  title  for  seven  years.  "Title 
deducible  from  this  state  or  the  United 
States"  does  not  mean  a  valid  title,  for  we 
have  often  held  that  such  a  title  is  not  neces- 
sary for  otherwise  the  section  would  be  prac- 
tically meaningless,  for  if  a  person  had  a 
valid  title  there  would  be  no  necessity  of 
protecting  one  who  had  been  in  possession 
for  a  given  number  of  years. 

In  interpreting  color  of  title  we  have  said 
in  numerous  cases  that  a  void  deed  is  color 
of  title.  Ward  v.  Huggins,  7  Wash.  617,  32 
Pac.  740,  1015,  36  Pac.  285;  HamUton  v.  Wlt- 
ner,  50  Wash.  689,  97  Pac.  1084,  26  Am.  St 
Rep.  921 ;  Lara  v.  Sandell,  62  Wash.  53,  100 
Pac.  166;  MlUer  ▼.  Simmons,  67  Wash.  294, 
121  Pac.  462. 

In  Scblarb  ▼.  Castaing,  60  Wash.  331,  97 
Pac.  289,  in  considering  that  porticm  of  sec- 
tion 786  which  refers  to  title  from  a  "person 
authorized,"  we  said  that  it  did  not  mean 
lawfully  authorized,  but  that  it  meant  au- 
thorized by  decree  or  Judgment  fair  upon  its 
face;  the  court  saying: 

"To  give  it  any  other  meaning  would  be  to 
destroy  the  purposes  of  the  act  If  the  author- 
ization to  be  valid  must  have  behind  it  a  Judg- 
ment or  decree  invulnerable  to  every  form  of 
assault,  there  would  be  very  little  need  of  the 
statute." 

The  same  reasoning  applies  In  considering 
the  phrase  "title  deducible  of  record  frcnn 
this  state,"  and  we  hold  that  the  deed  to  the 
respondent  from  the  state  was  such  a  title 
as  was  contemplated  by  secti<m  786,  and  the 
respondent  must  succeed  if  he  can  Aow  that 
his  possession  for  seven  years  has  been  ac- 
tual, open,  and  notorious. 

The  ten-year  statute,  or  section  166  of 
Bern.  Code,  provides; 
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"Tbe  period  prescribed  in  the  preceding  sec- 
tion for  the  commencement  of  actions  shall  be 
as  follows:  Within  ten  years— (1).  Actions  for 
the  recovery  of  real  property,  or  for  the  re- 
covery of  possession  thereof;  and  no  action 
shall  be  maintained  for  such  recovery  unless  it 
appear  that  the  plaintiff,  his  ancestor,  prede- 
cessor, or  grantor,  was  seised  or  possessed  of 
the  premises  in  question  within  ten  years  be- 
fore the  commencement  of  the  action." 

In  Skansi  t.  Novak,  84  Wash.  89,  146  Pac 
160,  the  court  said: 

"Possession,  to  be  adverse,  must  be  actual 
and  uninterrupted,  open  and  notorious,  hostile 
and  exclusive,  and  under  a  daim  of  right  made 
in  good  faith.  To  constitute  title  it  must  have 
continued  for  the  entire  statutory  period.  To 
constitute  an  adverse  possession  there  mnst 
be  not  only  an  ouster  of  tbe  real  owner,  fol- 
lowed by  an  actual,  notorious,  and  continnons 
possession  on  the  part  of  the  claimant,  during 
the  statutory  period,  but  there  must  have  ex- 
isted an  intention  on  his  part,  for  a  like  pe- 
riod, to  claim  in  hostility  to  the  titie  of  the 
real  owner.'  Port  Townsend  t.  Lewis,  34 
Wash.  413,  75  Pac.  982.  •♦  •  Color  of 
titie  is  not  an  essential  to  adverse  possession 
under  the  ten  year  statute,  but  a  claim  of  right 
made  in  good  faith  is  always  an  essential, 
where  there  ia  no  color  of  titie.  Mere  naked 
possession  is  not  sufficient.  *  *  *  While 
adverse  possession  may  originate  in  a  mistake, 
it  must  be  such  a  mistake  as  to  lead  to  an  un- 
equivocal claim,  either  by  acts  or  words,  of  a 
title  or  right  to  the  land  possessed.  Mere  pos- 
session up  to  the  mistaken  line  without  any 
claim  of  right  or  ownership  beyond  the  true  line 
is  insufficient  to  constitute  adverse  possession 
or  to  work  a  disseizen  of  the  true  •wd- 
er.    •    •    •'• 

See,  also,  People's  Savings  Bank  ▼.  Buf- 
ford,  90  Wash.  204,  150  Pac.  1068. 

In  the  Instant  case  tbe  claim  of  right  in 
good  faith  ia  supplied  by  the  fact  that  the  re- 
spondent went  Into  possession  by  virtue  of  a 
deed  from  the  state,  which,  as  we  have  al- 
ready shown,  gave  him  color  of  titie,  and  the 
only  question  to  be  determined  then,  under 
this  section,  is  whether  the  respondait  has 
been  in  actual  and  uninterrupted,  open  and 
notorious,  hostile  and  exclusive  pos8es8l<m. 
If  these  facts  have  been  shown,  the  respond- 
ent Is  entitied  to  succeed  under  both  section 
786  and  section  166. 

[4]  This,  then,  leaves  for  consideration  but 
one  question  in  the  case,  and  that  is  as  to 
-what  the  nature  of  respondent's  possession 
bas  been.  Tbe  facts  as  they  were  testified  to 
have  been  heretofore  referred  to  In  this  opin- 
ion, but  the  appellant  contends  they  are  not 
sufBdent  for  the  reason  that  tbe  respondent 
was  aalj  making  such  use  of  tbe  property 
as  was  open  to  any  one  of  the  general  public 
who  might  have  a  Ashing  license;  that,  the 
stream  being  navigable,  any  one  having  a 
license  from  the  state  had  a  right  to  flsb 
therein;  and  that  such  possesslcm  as  tbe  re- 
apondoit  bad  was  not  actual,  open,  notorioua. 


uninterrupted,  hostile,  and  exclusive.  It 
must  be  conceded,  however,  that  the  respond- 
ent did  everything  that  orainarUy  a  person 
could  do  with  property  of  this  nature,  pur- 
chased for  the  purpose  for  which  it  was  pur- 
chased. He  used  It  at  all  seasons  of  the 
year  in  which  it  was  usable;  he  asserted  his 
right  to  possession  against  every  one  who  in- 
terfered therewith,  and  based  his  right  so 
to  do  upon  his  title  from  the  state.  Although 
as  appellant  points  out,  he  might  have  assert- 
ed his  right  against  those  who  trespassed  up- 
on his  fishing  apparatus,  he  could  do  so  upon 
the  ground  that,  having  a  fishing  license,  he 
had  a  right  to  use  the  location  for  fishing 
purposes,  even  though  he  may  not  have  had 
any  titie  to  the  pn^erty.  The  fact  remains 
that  he  did  assert  titie. 

Moreover,  there  is  testimony,  some  of 
which,  however,  is  disputed,  that  he  did  more 
than  these  things;  that  he  drove  piling ;  and 
that  he  removed  piling  driven  by  others.  The 
appellant  asserts  that  the  respondent  not 
having  titie  to  the  water  flowing  over  the 
bed  of  the  stream,  and  the  fish  running  In 
the  stream  not  belonging  to  any  one  but  the 
first  taker  thereof,  and  the  respondent  hav- 
ing only  a  license  to  flsh,  the  appellant,  seeing 
tbe  respondent  so  fishing  on  this  property, 
would  not  have  called  to  his  attention  the 
fact  that  the  respondent  was  doing  more 
than  exercising  the  public  right  of.  fishing; 
that  it  was  unnecessary  to  use  the  bed  of 
the  stream  for  that  purpose  and  that  the  case 
falls  within  the  reasoning  of  those  cases 
where  it  has  been  held  that  a  person  using 
vacant  land  for  the  purpose  of  pasturing  cat- 
tle does  not  thereby  give  notice  of  adverse 
possession.  Bergere  v.  United  States,  168  U. 
S.  66,  18  Sup.  Ct  4,  42  L.  Ed.  387;  Opp  v. 
Smith,  96  Neb.  P24,  147  N.  W.  672;  People's 
Savings  Bank  v.  Buftord,  supra. 

The  answer  to  this,  however,  is  that  the 
respondent  did  everything  with  the  property 
that  from  its  nature  was  susceptible  of  being 
done,  and  that  these  acts  were  done  with  a 
claim  of  ownership.  There  was  no  necessity 
for  him  to  post  signs  upon  the  property  as- 
serting his  ownership,  nor  to  engage  in  more 
extensive  notice  of  his  claim  than  the  nature 
of  the  property  called  for. 

"I  do  not  think  that  a  person,  claiming  right 
to  land  by  virtue  of  his  adverse  possession  un- 
der color  of  title  by  deed,  should  be  restricted 
to  so  much  only  as  he  and  those  under  whom 
he  claims  have  had  in  actual  occupancy  by  sub- 
stantial enclosure,  or  under  cultivation;  pro- 
vided he  has,  for  tbe  requisite  period  of  time, 
exercised  such  acts  of  ownership  over,  tbe  other 
parts  of  the  land  as  are  calculated  to  assert 
to  the  world  a  claim  of  right,  or  as  will  amount 
to  actual  possession.  Whether  these  acts  of 
ownership,  or  the  conduct  of  the  party,  will 
be  evidence  of  actual  possession,  will  depend- 
upon  the  character  of  the  land.  We  cannot  ex- 
pect the  same  evidence  of  occupancy  of  wood- 
land as  of  a  cultivated  farm.  Certain  acts  and 
conduct  would  be  evidence  of  possession  ia  the 
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one  ca8«  and  not  in  the  other.  The  question 
yrW  alwaya  be  whether  the  use  or  occupancy 
la  consistent  with  the  character  of  the  land.  If 
a  person,  under  color  of  tiUe,  enters  upon  a 
tract  of  woodland,  and  from  time  to  time  cuts 
and  sells  wood  and  timber  thereon,  or  does 
other  acta  of  ownership  consistent  with  the 
character  of  the  land,  it  must  be  regarded  as 
evidence  of  an  intention  to  assert  an  owner- 
aliip  and  possession  of  the  tract;  and,  if  these 
acts  are  continued  for  the  period  of  20  years, 
he  is  protected  by  liis  adverse  possession 
tgainst  the  claim  of  the  legal  owner."  Den 
ex  dem.  Saxton  et  aL  t.  Hunt,  20  N.  J.  Law, 
487. 

In  the  case  of  Ewlng  r.  Burnet,  11  Pet 
41,  9  L.  Ed.  624,  the  Supreme  Court  of  the 
United  States  was  considering  the  question 
of  adverse  possession  of  an  unoccupied  lot 
composed  chiefly  of  sand  and  gravel  and  the 
principal  ui;e  and  value  of  wbldi  was  In  the 
digging  of  sand  and  gravel.  The  one  claim- 
ing title  by  adverse  possession  claimed  this 
property,  and  during  that  time  be  claimed 
the  right  of  "digging  and  removing  sand  and 
gravel  from  the  lot;  giving  permission  to 
some,  refusing  It  to  others;  be  brought  ac- 
tions of  trespass  against  those  who  bad  done 
it,  and  at  different  times  made  leases  to  dif- 
ferent persons,  for  the  purpose  of  taking 
sand  and  gravel  therefrom,  besides  taking  it 
for  his  own  use,  as  be  pleased.  •  •  •  It 
was  further  in  evidence  that  Samuel  Wil- 
liams, under  whom  the  plaintiff  claimed, 
lived  in  Cincinnati,  from  1803,  till  his  death 
In  1824 ;  was  informed  of  defendant  having 
obtained  a  deed  from  Symmcs  in  1803,  sooa 
after  It  was  obtained,  and  knew  of  his  claim 
to  the  lot;  but  there  Is  no  evidence  that  be 
ever  made  an  entry  upon  It,  demanded  pos- 
session, or  exercised  or  assumed  any  exer- 
cise of  ownership  over  it." 

The  court  further  said: 

"It  is  well  settled  that  to  constitute  an  ad- 
verse possession  there  need  not  be  a  fence, 
building,  or  other  improvement  made.  ^  *  • 
It  sufBres  for  this  purpose  that  visible  and 
notorious  acts  of  ownership  are  exercised  over 
the  premises  in  controversy.  •  •  *  So  much 
depends  on  the  nature  and  situation  of  the 
property,  the  uses  to  which  it  can  be  applied, 
or  to  which  the  owner  or  claimant  may  choose 
to  apply  it,  that  it  is  difficult  to  lay  down  any 
precise  rule  adapted  to  all  cases.  But  it  may 
with  safety  be  said  that  where  acts  of  owner- 
ship have  been  done  upon  land  which  from  their 
nature  indicate  a  notorious  claim  of  property 
in  it,  and  are  continued  for  21  years,  with  the 
knowledge  of  an  adverse  claimant  without  in- 
terruption, or  an  adverse  entry  by  him,  for  21 
years;  such  acts  are  evidence  of  an  ouster  of  a 
former  owner,  and  an  actual  adverse  possession 
against  him,  if  the  jury  shall  think  that  the 
property  was  not  susceptible  of  a  more  strict 
or  definite  possession  than  had  been  so  taken, 
and  held.  Neither  actual  occupation,  cultiva- 
tion, or  residence  are  necessary  to  constitute 
actual  possession;  •  •  •  when  the  property 
is  so  situated  as  not  to  admit  of  any  permanent 
useful  improvement;  and  the  continued  claim 


of  the  party  has  been  evidenced  by  public  acts 
of  ownership,  such  aa  he  would  exerdae  OT«r 
property  which  he  claimed  in  bis  own  right,  and 
would  not  exercise  over  property  which  he  did 
not  claim." 

In  the  case  before  ua  the  property  was  use> 
ful  for  fishing,  and  the  respondent  had 
brought  actions  against  those  who  had  In- 
vaded his  rights.  The  plat  by  the  state  ot 
tract  20  being  a  matter  of  public  record,  the 
appellant  must  be  presumed  to  have  had  no- 
Uce  of  It  The  trial  court,  who  heard  the 
evidence,  was  satisfied  that  there  had  been 
such  possession  as  Is  contemplated  by  the 
statute,  and  with  that  finding  of  fact  we 
agree.  So  that  It  follows  that  both  under 
section  156  and  section  786  the  respondent 
la  entitled  to  the  decision  of  the  case  In  his 
favor. 

The  Judgment  la  affirmed. 

HOLCOMB,  a  J.,  and  PABKEB  and 
MITGHELI4  JJ.,  concur. 

PER  CURIAM.  Upon  rehearing  en  banc 
and  a  careful  reconslderatl(«  of  the  whole 
subject-matter,  the  majority  of  the  court  ad- 
heres to  and  affirms  the  views  heretofore  ex- 
pressed In  the  opinion  above  reported. 

Tbe  Judgment  Is  affirmed. 

"""""^  (IW  Wash.  2M) 

CHAPMAN  et  nx.  v.  EDWARDS. 

CHAPMAN  V.  SAME. 

(No.  15974.) 

(Sapreme  Court  of  Washhigton.    Nov.  2S, 
1920.) 

1.  Mortgages  «=>25(6),  86(3)— Fnuidaieat  !■• 
ducement  of  execution  and  lack  of  ooasld' 
eratlon,  shown  by  evidence. 

Evidence  in  action  to  cancel  mortgages  A«Id 
to  support  conclusion  that  they  were  executed 
as  the  result  of  false  and  fraudulent  repreaen- 
tations,  and  without  consideration. 

2.  Husband  and  wife  «=>264,  270(5)— Separata 
property  of  wife  held  not  showit  to  be  com- 
munity by  husband  Joining  In  mortgage; 
where  property  not  shown  to  ba  commaaity, 
husband  need  not  Join  la  salt 

Community  property  whidi,  onder  Bern. 
Code  1916,  §  8766,  became  the  separate  prop- 
erty of  the  wife  on  the  husband  executing  to 
her  a  quitclaim  deed  thereof,  is  not  shown  to 
have  lost  its  character  as  her  separate  prop- 
erty by  the  mere  fact  that  he  joined  with  her 
in  tbe  execution  of  a  mortgage  thereon;  so 
he  has  no  community  interest  requiring  him  to 
be  a  party  to  her  suit  to  set  aside  one  of  the 
mortgages  as  induced  by  the  mortgagee's  f  rand. 

Department  1. 

Appeal  from  Superior  Court,  Lewis  Oons- 
ty;  King  Dykeman,  Judge. 

Two  actions,  one  by  Hiram  F.  Chapman 
and  wife,  the  other  by  Minnie  Chapman,  both 
against  Charles  D.  Edwards.  Judgments  for 
plaintiffs,  add  defendant  appealH.    Affirmed. 
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Forney  &  Fonder,  of  CSiduillB,  for  appel- 
lant 

Hayden,  Langhome  ft  Metzgw,  ot  Tacoma, 
and  A.  R.  Rntherford,  of  Morton,  for  respond- 
ents. 

PARKER,  X  These  are  Intimately  related 
companion  cases.  The  first  was  commenced 
by  the  plaintiffs  Hiram  F.  Chapman  and 
wife,  seeking  the  annnlllng  and  cancellation 
of  a  real  property  mortgage  and  a  ?3,000  note 
it  purported  to  secure  the  payment  of,  which 
were  executed  and  delivered  by  the  plaintiffs 
to  the  defendant  Edwards,  as  claimed  by  the 
plaintiffs  without  consideration,  and  as  a  re- 
sult of  false  and  fraudulent  representations 
made  by  the  defendant  to  the  plaintiffs.  The 
second  was  commenced  by  the  plaintiff  Min- 
nie Chapman  seeking  the  annulling  and  can- 
cellation of  a  deed  given  as  a  mortgage  and 
a  (2,000  note  which  it  purported  to  secure 
the  payment  of,  and  also  a  chattel  mortgage 
and  a  $500  note  It  purported  to  secure  the 
payment  of,  all  of  which  were  executed  and 
delirered  by  the  plaintiff  to  the  defendant,  as 
<;laimed  by  the  plaintiff  without  consideration 
and  as  a  result  of  false  and  fraudulent  rep- 
resentations made  by  the  defendant  to  the 
plaintiff.  The  second  action  is.  In  form,  a 
controversy  over  the  balance  of  the  proceeds 
of  a  sale  of  the  mortgaged  property  made  by 
consent  of  the  parties  in  satisfaction  of  a 
prior  mortgage,  the  plaintiff's  right  to  suck 
balance  as  against  the  defendant  resting  up- 
on .her  right  to  have  the  mortgages  and  notes 
they  purport  to  secnre  annulled  and  canceled. 
The  alleged  false  and  fraudulent  representa- 
tlons  made  by  the  defendant  touching  the 
execution  of  the  mortgages  and  notes  in- 
volved in  both  actions  were  concededly  so  in- 
timately related  that  all  parties  deemed  it 
desirable,  and  agreed  to  the  trial  of  both  ac- 
tions at  the  same  time,  to  avoid  repetition  i 
and  to  the  end  that  the  record  of  such  trial  * 
abould  become  the  record,  apart  from  the 
pleadings,  in  each  case.  At  the  conclusion  of 
the  trial  of  the  cases  so  had,  the  superior 
court  rendered  Judgment  in  each  case  In  fa- 
vor of  the  plaintiffs  as  prayed  for;  in  the 
first  case  awarding  cancellation  of  the  mort- 
gage and  note  therein  involved,  and  in  the 
second  case  awarding  cancellation  of  the 
mortgages  and  notes  therein  Involved,  and 
awarding  to  the  plaintiff  the  balance  of  the 
proceeds  of  the  sale  of  the  property.  From 
this  disposition  of  both  cases  by  the  superior 
court  the  defendant  has  appealed,  in  each 
case  separately,  to  this  conrt ;  bringing  each 
before  us  upon  the  pleadings  therein  and 
with  one  statement  of  facts  which  is  treated 
by  all  parties  as  being  of  record  in  both  cases. 

[1]  The  main  contention  here,  made  in  ap- 
pellant, Edwards',  behalf  in  both  cases,  to 
which  nearly  the  whole  of  his  counsel's  bri^ 
and  argument  is  directed,  is  that  the  evidence 
does  not  sui>port  nor  warrant  the  conclusion 


of  the  trial  court  that  the  execution  by  re- 
spondents, the  Chapmans,  of  the  mortgages 
and  notes  in  question  was  without  consider^ 
ation,  and  induced  by  the  false  and  frandn- 
l&it  representations  made  to  them  by  Ed- 
wards. All  of  the  parties  reside  in  Lewis 
county,  the  Chapmans  being  farmers  living 
upon  their  fartns  near  each  other.  It  ap- 
pears that  C.  E.  Chapman,  who  is  a  brother 
of  respondent  Hiram  Chapman  and  the  hus- 
band of  respondent  Minnie  Chapman,  went 
to  Canada  with  Edwards  in  the  spring^of 
1918,  with  a  view  of  participating  in  some 
sort  of  a  wheat  speculating  scheme,  the  exact 
nature  of  which  does  not  appear,  though 
there  is,  reading  between  the  lines  of  the  rec- 
ord, ample  ground  for  inferring  that  the 
scheme  was  of  a  very  Questionable  charac- 
ter in  80  far  as  its  legitimacy  is  concerned. 
The  thought  of  this  venture  seems  to  have 
first  originated  In  the  mind  of  C.  E.  Utiap- 
man,  who  apparently  did  not  have  sufficient 
funds  for  the  purpose.  With  a  view  of  se- 
curing such  funds  as  he  deemed  necessary  for 
the  porpose,  CSiapman  laid  the  scheme  be- 
fore E}dward8,  who  agreed  to  furnish  $5,000 
for  the  purpose,  with  the  understanding  that 
while  be,  Edwards,  was  to  furnish  the  mon- 
ey, it  was  to  be  in  the  form  of  a  loan  to 
Chapman,  for  which  Chapman  was  to  pay 
him  $1,500  from  the  profits  of  the  vottnre  as 
bis,  Edwards',  compensation  for  financing  it. 
Thereupon,  early  in  May,  1018,  Edwards 
went  to  Canada,  meeting  Chapman  at  Van- 
eonver.  Mwards  took  with  him  $5,000  in 
the  form  of  drafts,  which  were  converted  in- 
to cash  in  Canada.  They  proceeded  to  the  dty 
of  Moose  Jaw  in  the  province  of  Saskatch- 
ewan, where  the  venture  was  supposed  to 
be  undertaken  and  consummated.  Soon  after 
arriving  at  Moose.  Jaw  the  $5,000  fell  Into  the 
hands  of  Chapman.  This  Edwards  claims 
was  the  result  of  some  wrongful  act  on  the 
part  of  Chapman,  claiming  at  one  time  that 
Chapman  actually  stole  it  from  him,  and 
claiming  at  another  time  that  Chapman  ol>- 
tained  it  from  him  by  false  pretenses.  The 
money  thereafter  disappeared.  The  record 
fails  to  show  what  became  of  it.  Thereupon 
Edwards  went  to  the  police  magistrate  of  the 
dty  of  Moose  Jaw,  and  swore  to  a  criminal 
complaint  charging  Chapman  with  the  crime 
of  obtaining  the  $5,000  from  him  by  false 
pretenses.  Upon  this  complaint  Chapman 
was  arrested  and  placed  in  jail  at  Moose 
Jaw;  manifestly  Edwards'  complaint  being 
the  sole  and  only  cause  of  Chapman's  arrest 
The  criminal  case  thus  started  against  Chap- 
man -never  came  to  a  hearing,  even  before  the 
magistrate.  It  was  dismissed  at  the  request 
of  Edwards  some  time  later,  resulting  in 
Chapman's  discharge  and  the  entire  abandon- 
ment of  the  prosecution  against  him. 

Immediately  after  Chapman  was  arrested, 
Edwards  started  on  his  return  journey  to 
Iiewis  county,  in  this  state,  with  a  view  of 
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visiting  Chapman's  brother  and  wife,  these 
respondents,  and  Inducing  them  to  pay  to 
him,  or  give  to  him  security  for  the  repay- 
ment of  the  $5,000,  claimed  by  him  to  have 
been  wrongfully  obtained  by  Chapman.  Ac- 
cording to  Bdwards'  story  Chapman  bad 
agreed  to  a  continuance  of  the  hearing  on  the 
criminal  charge  in  order  to  give  him,  Ed- 
wards, time  to  reach  his,  Chapman's,  brother 
and  wife  in  Lewis  county  in  this  state,  and 
try  to  induce  them  to  mali:e  good  to  appellant 
the  loss  of  the  $5,000;  counsel  for  the  gov- 
ernment representing  the  prosecution  having 
consented  to  such  continuance,  and  also  to  a 
dismissal  of  the  charge,  upon  the  loss  being 
made  good  by  Chapman,  or  some  one  for  him. 
Upon  Edwards'  return  to  Lewis  county,  he 
took  witti  him  one  Lease,  an  old-time  friend 
and  a  man  of  some  prominence  In  the  county, 
to  the  homes  of  Hiram  Chapman  and  Minnie 
Chapman,  brother  and  wife  of  C.  E.  Chap- 
man; and  at^rdlng  to  the  testimony  of  wit- 
nesses, which  the  court,  we  think,  was  fully 
warranted  in  believing,  told  them,  in  sub- 
stance, this  story :  That  O.  H.  Chapman,  the 
brother  and  husband,  had  been  arrested  and 
convicted  of  a  farime  at  Mooee  Jaw  in  Can- 
ada ;  that  he  was  then  in  Jail  there,  awaiting 
sentence  upon  such  conviction;  that  he  was 
subject  to  a  sentence  to  the  penitentiary  for 
a  long  term  of  years;  that  the  court  and 
counsel  representing  the  prosecution  for  the 
government  had  agreed  that  if  Chapman 
would  cause  to  be  deposited  in  court  the  sum 
of  15,500,  sentence  would  not  be  rendered 
against  him  upon  his  conviction,  and  that  he 
would  be  discharged ;  that  Chapman  had  no 
money,  and  was  therefore  unable  himself  to 
so  secure  his  discharge;  that  he,  Edwards, 
bad  pleaded  with  the  authorities  at  Moose 
Jaw  not  to  arrest  or  prosecute  Chapman; 
that  sentence  was  being  delayed  by  the  court 
solely  to  enable  him,  appellant,  to  go  to  Lew- 
Is  county  and  lay  the  matter  before  them, 
the  brother  and  wife,  with  a  view  of  having 
them  either  furnish  the  $5,600  or  give  se- 
curity so  It  might  be  furnished  by  him,  Ed- 
wards, to  the  end  that  he  forward  it  to  Moose 
Jaw  to  secure  Chapman's  discharge;  that 
the  money  had  to  l)e  sent  to  the  court  at 
Moose  Jaw  immediately,  or  It  would  be  too 
late  to  accomplish  Chapman's  discharge.  Ed- 
wards whole  attitude  In  the  telling  of  this 
story  to  the  brother  and  wife  evidenced  sin- 
cere friendship  on  his  part  for  Chapman. 
Edwards  concealed  from  the  brother  and 
wife  the  fact  that  he  himself  had  caused 
Chapman's  arrest,  and  that  his  sole  purpose 
was  in  fact  to  reimburse  himself,  not  only 
to  the  extent  of  )^5,000,  but  also  to  the  extent 
of  $500  additional,  which  he  now  claims  was 
for  his  expenses.  Lease  was  manifestly  tak- 
en along  with  Edwards  to  visit  the  brother 
and  wife,  because  Lease,  being  a  well-known 
man,  both  in  public  and  business  affairs  In 
the  county,  his  presence  with  Edwards  would 


have  the  efTect  of  vouching  for  his,  Edwards', 
veracity;  Edwards  being  wholly  unacquaint- 
ed with  the  brother  and  wife^  while  he, 
Lease,  was  known  to  them  by  reputation, 
though  not  personally. 

It  is  apparent  from  the  evidence  that 
Lease's  presence  and  his  slight  participation 
In  the  conversations  there  taking  place  did 
have  the  efCect  of  inducing  the  brother  and 
wife  to  believe  appellant's  story.  This  story 
did  not  tail  in  its  purpose  of  deeply  impress- 
ing upon  these  rural  people  who,  as  the  evi- 
dence shows,  knew  little  or  nothing  of  crim- 
inal prosecutions,  or  other  court  procedure, 
yet  fully  appreciating  the  distressing  conse- 
quence of  a  sentence  of  a  member  of  their 
famUy  to  the  penitentiary.  Ttie  result  was 
that  the  brother  and  wife  yielded  to  the  re- 
quest of  Edwards  that  they  furnish  the  mon- 
ey or  furnish  him  security  therefor,  to  the 
end  that  he  would  immediately  send  it  to  the 
court  at  Moose  Jaw,  and  thus  accomplish  the 
release  of  Chapman.  So,  not  having  the  mon- 
ey, the  brother  and  wife  executed  and  de- 
livered to  Edwards  the  mortgages  and  notes 
here  in  question.  A  few  days  thereafter 
Chapman  was  discharged  by  the  magistrate 
at  Moose  Jaw,  the  charge  against  him  made 
by  £klwards  being  withdrawn  by  consent  of 
the  prosecuting  officer  of  the  government.  No 
money  was  ever  sent  to  Moose  Jaw  by  Ed- 
wards for  the  purpose  of  accomplishing  Oiap- 
man's  discharge,  and  manifestly  it  was  in 
fact  never  at  any  time  necessary  to  do  so. 
In  fact  all  that  was  ever  necessary  to  ac- 
complish Chapman's  discharge  was  the  mere 
expression  of  a  desire  in  that  behalf  on  the 
part  of  Edwards  to  the  magistrate  and  coun- 
sel representing  the  prosecution  on  the  part 
of  the  government.  Indeed  it  Is  conceded  by 
counsel  for  appellant,  though  we  are  not 
otherwise  advised  on -the  subject,  that  un- 
der the  laws  of  Canada,  a  crime  of  this  na- 
ture, being  so  nearly  a  pure  personal  wrong, 
Its  prosecution  may  be  dismissed  at  the  in- 
stance of  the  complaining  injured  party.  The 
facts  above  summarized,  we  think,  constitute 
a  fair  summary  of  what  the  evidence  proves. 
The  only  serious  conflict  In  the  evidence 
is  as  to  what  occurred  upon  the  visit  of  ap- 
pellant and  Lease  to  the  brother  and  wife, 
resulting  in  the  execution  of  the  notes  and 
mortgages  In  question.  The  facts  above  sum- 
marized as  to  what  occurred  there  we  think 
find  abundant  support  in  the  testimony  of 
the  brother  and  wife,  and  also  the-  son  of 
the  vrife  who  was  present  during  the  visit 
of  Lease  and  appellant.  The  testimony  of 
Edwards  varies  from  the  facts  above  eata- 
marized,  in  that  he  claims  that  he  did  not 
conceal  from  the  brother  and  wife  the  fact 
that  he  himself  caused  Chapman's  arrest; 
and  did  not  conceal  the  tact  that  the  $6,500 
which  he  was  trying  to  have  them  give  him 
or  secure  was  for  the  sole  purpose  of  reim- 
bursing himself.    His  story  is,  in  some  mea»- 
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nre,  corroborated  by  the  testimony  of  Lease, 
bnt  not  In  a  positive  and  satisfactory  man- 
ner, especially  as  to  the  concealment  of  the 
fact  that  Edwards  had  himself  caused  the 
arrest  of  Chapman,  and  had  it  within  his 
power  to  cause  Chapman's  discharge  without 
sending  any  money  to  Moose  Jaw  for  that 
purpose.  These  facts  we  think  show  the  cor^ 
rectness  of  the  trial  court's  judgment  in  both 
cases.  The  story  and  our  discussion  might 
be  much  extended,  but  we  do  not  feel  called 
upon  to  say  more  touching  the  merits  of  the 
cases.  We  conclude  that  this  brother  and 
wife  have  been  grievously  wronged;  that 
they  executed  the  mortgages  and  notes  with- 
out any  consideration  wliatever;  and  that 
they  were  induced  to  do  so  by  the  false  and 
fraudulent  representations  made  to  them  by 
Kdwards. 

[2]  Contention  is  briefly  made  In  appel- 
lant's behalf  that  the  case  of  Minnie  Chap- 
man against  Edwards  should  be  dismissed 
for  want  of  proper  parties,  and  that  the 
trial  ^urt  erred  In  refusing  to  dismiss  the 
case  npoa  the  plea  and  proof  made  in  that 
behalt  The  argument  is  that  O.  BL  Chap- 
man, the  husband  of  Minnie  Chapman,  should 
have  been  made  a  party  to  the  action,  be- 
cause of  his  community  Interest  in  the  land 
In  question.  It  appears  that  on  May  17, 1917, 
'they  did  own  this  land  as  community  prop- 
erty, then  subject  to  an  Incumbrance  to  se- 
cure a  consideraMe  portion  of  Its  purchase 
price.  On  that  day  O.  E.  Chapman  gave  to 
Dls  wlfe^  Minnie  Chapman,  a  quitclaim  deed 
for  the  land,  thus  making  it  her  separate 
property.  Section  8766,  Bem.  Code.  He  also 
then  gave  to  her  the  personal  property  In 
question.  It  seems  that  thus  making  the 
land  and  personal  property  her  separate 
property  was  done  because  of  the  fact  that 
they  bad  then  separated  as  man  and  wife, 
Mrs.  Chapman  continuing  to  live  upon  and 
manage  the  farm,  Including  the  personal 
property,  as  her  own.  They  have  continued 
ever  since  to  live  separate  and  apart  It  is 
tme  that  several  months  thereafter  Chap- 
man did  Join  with  his  wife  in  the  execution 
of  a  mortgage  upon  the  land,  which  seems  to 
have  been  a  renewal  of  the  prior  Incum- 
brance securing  a  portion  of  the  original  pur- 
chase price.  It  is  also  true  that  the  mort- 
gages and  notes  executed  by  Mrs  Chapman 
which  are  in  question  here  were  by  Edwards 
sent  to  Chapman  at  Moose  Jaw,  where  he 
also  executed  them.  It  seems  well  settled  by 
onr  decisions  that  the  property  becoming  the 
separate  property  of  Mrs.  Chapman  by  the 
giving  of  the  conveyance  made  May  17, 1917, 
did  not  change  its  character  as  her  separate 
property  by  the  mere  Joining  of  her  husband 
with  her  in  the  execution  of  these  subsequent 
mortgages.  Guye  v.  Guye,  63  Wash.  340,  853, 
116  Pac  731,  37  L.  B.  A.  (N.  8.)  186;  Nichol- 
son V.  Ellbury,  83  Wash.  196,  204,  145  Pac. 
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189;  Glaze  v.  Pullman  State  Bank,  91  Wash. 
187,  157  Pac.  488. 
Both  Judgmmts  are  in  all  things  affirmed. 

HOLCOMB,    O.    J.,    and    PULLBRTON, 
MACKINTOSH,  and  BRIDGES,  JJ.,  concur. 


(U3  Wash.  214) 

STATE  ex  rel.  GODFREY  v.  TURNER. 
Coonty  Treasurer.     (No.  16028.) 

(Supreme  Court  of  Washington.    Nov.  23, 
1920.) 

1.  Mandamus  «=93(l),  118— County  treasurer 
not  compellalile  to  aooept  less  than  oertifled 
tax. 

Under  Const,  art.  4,  (  4,  mandamas  will  not 
issue  to  compel  a  county  treasurer  to  accept, 
in  full  payment  of  dty  taxes,  an  amount  less 
than  that  certified  to  him  by  the  dty  as  levied 
on  relator's  property,  even  though  the  portion 
of  the  tax  deducted  by  relator  was  illegally  as- 
sessed, as  relator  has  other  adequate  remedies, 
snch  as  payment  and  suit  to  recover  back  the 
illegal  portion,  or  injunction  against  collection, 
and,  furthermore,  the  treasurer  could  not  be 
compelled,  by  mandamus,  to  dedde  whether  the 
tax  was  illegal,  but  was  bound  to  collect  the 
taxes  as  certified. 

2.  Municipal  oorporatlons  «s>979— Remedies  of 
illegally  taxed  property  owner  stated. 

A  property  owner,  illegally  taxed '  by  the 
dty,  may  pay  the  tax  and  thereafter  sue  to 
recover  the  amount  illegally  imposed,  or  he 
may,  in  action  against  the  dty,  in  which  he 
can  join  the  officers  charged  with  the  collection 
of  the  tax,  enjoin  its  collection. 

3.  Municipal  oorporatlons  4=>978(l)— Colleot" 
Ing  oflloer  not  authorized  to  determine  legali- 
ty of  tax. 

The  county  treasurer  of  a  county  in  which 
there  is  a  city  of  the  first  dass,  being  made,  by 
Rem.  Code  1916,  §  9283,  ex  offido  collector  of 
snch  dty's  taxes,  as  such  collector  he  is  a  sub- 
ordinate ministerial  officer,  with  no  discretion 
as  to  whether  he  will  omit  to  collect  taxes 
because  of  their  illegality;  but  be  must  collect 
the  taxes  as  they  are  certified  to  him  by  the 
assessment  roll  placed  in  his  hands. 

4.  Mandamus  <8=3ll8  —  Right  as  against  tax 
collsotor  determined  by  his  duty  apparent  at 
time  demand  made  on  him  for  action. 

The  right  to  mandamus  to  compd  a  tax 
collecting  officer  to  accept  a  less  amount  for 
taxes  than  that  certified  to  him  by  the  taxing 
authorities  must  be  determined  according  to  the 
duties  devolving  upon  him  at  the  time  demand 
is  made  upon  him  for  action,  not  according  to 
what  his  duties  may  appear  to  be  after  the 
question  is  tried  between  the  proper  parties 
and  a  determination  made  that  the  assessment 
roll  in  his  hands  was  erroneous;  it  not  being 
within  his  power  to  exercise  any  Judicial  func- 
tions and  determine  whether  the  dty's  levy  was 
legal  or  illegaL 
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6.  Mandann*  4=9(2— Will  not  lie  to  oompel 
public  offloer  to  exoeed  authority. 
Macdamua  wiU  not  lie  to  compel  a  public 
officer  to  exceed  bis  autbority,  or  wben  be  is 
acting  in  a  ministerial  capacity  to  assume  pow- 
ers not  delegated  to  him. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  W.  O.  Chapman,  Judge. 

Mandamus  by  the  State  of  WaBhington, 
on  the  relaticm  ot  F.  H.  Godfrey,  against 
William  Turner,  as  Treasurer  of  Pierce  Coun- 
ty, Wash.  From  judgment  based  on  an  oi^ 
der  sustaining  demurrer  to  the  petition,  re- 
lator appeals.    Affirmed. 

Stiles  &  Latcham,  of  Tacoma,  for  appel- 
lant 

W.  D.  Aslcren,  F.  D.  Nash,  and  J.  A.  Sor- 
ley,  all  of  Tacoma,  for  respondent 

MACKINTOSH,  J.  The  dty  of  Tacoma, 
a  dty  of  the  first  class,  delivered  to  the  re- 
spondent for  collection  tax  books,  duly  ex- 
tended, by  which  there  was  levied  a  total 
tax  on  the  property  of  the  relator  in  the  sum 
of  ^5.98  for  the  year  1919.  The  relator 
tendered  to  the  respondent,  as  county  treas- 
urer of  Pierce  county,  the  sum  of  $40.74,  as 
full  payment  for  such  taxes,  and  demanded 
receipt  In  full  therefor,  whidi  tender  and  de- 
mand were  refused.  The  relator  claims  that 
$5.24  of  such  taxes  were  illegal,  for  the  rea- 
son that  the  dty  had  levied  a  tax  at  the  rate 
of  23.2  mills,  whereas  the  lawful  levy  should 
have  been  16.2  mills.  It  may  be  taken  as 
admitted  by  both  parties  that  the  tax  was 
illegal  in  that  regard.  The  relator  began 
this  action  In  the  raperlor  court  to  compel 
the  respondent,  by  mandamus,  to  accept  the 
tender,  and,  the  respondent  demurring  to  the 
petition,  an  order  was  entered  sustaining  the 
demurrer,  and  from  a  judgment  based  on  that 
order  this  appeal  Is  taken. 

[1]  We  have  two  classes  of  mandamus; 
that  provided  by  the  Constitution,  and  that 
provided  by  the  statute.  The  statutory  man- 
damus Is  found  in  section  1011  of  Rem.  Code, 
which  provides  that: 

"It  may  be  issued  by  any  court,  except  a  Jus- 
tice's or  a  police  court  to  any  inferior  tribunal, 
corporation,  board  or  person,  to  compel  tfie  per- 
formance of  an  act  which  the  law  especially  en- 
joins as  a  daty  resulting  from  an  office,  trust 
or  station,  or  to  compel  the  admission  of  a 
party  to  lite  use  and  enjoyment  of  a  right  or 
office  to  which  he  is  entitled,  and  from  which 
he  is  unlawfully  preduded  by  such  inferior  tri- 
bunal, corporation,  board  or  person." 

This  court  has  held  that  under  this  sec- 
tion mandamus  is — 

"one  of  the  forms  of  procedure  provided  for 
the  enforcement  of  rights  and  the  redress  of 
wrongs.    The  procedure  has  in  it  all  the  ele- 


ments of  a  dvfl  action."    State  «x  rel.  Brown 
V.  McQuade,  86  Wash.  579,  79  Pac  207. 

And  it  has  been  held  that  mandamus  wiU 
not  lie  in  dvll  actions  involving  leas  than 
$200.  State  ex  rel.  Mclntyre  v.  Superior 
Court  21  Wash.  108,  57  Pac.  352;  State  ex 
rel.  Gillette  v.  Superior  Court,  22  Wash.  490, 
61  Pac  158;  State  ex  rel.  Wallace  v.  Superior 
Court  24  Wash.  605,  64  Pac.  778;  State  ex 
rel.  Bassett  v.  Freasure,  39  Wash.  198,  81 
Pac.  688;  State  ex  rel.  Plalsie  v.  Cole,  40 
Wash.  474,  82  Pac.  749. 

By  article  4,  section  4,  of  the  Constitution, 
the  Supreme  Court  Is  given  original  jurisdic- 
tion in  mandamus,  and  appellate  jurisdiction 
in  actions  involving  the  legality  of  taxes, 
impHMts,  assessments,  etc.  It  follows,  there- 
fore, that  if  this  action  can  be  maintained 
at  all  it  must  be  maintained  by  virtue  of 
the  constitutional  mandamus,  and  not  the 
statutory  mandamus,  and  the  case  must  be 
decided,  therefore,  by  the  rules  applying 
to  the  former,  and  not  those  which  have  been 
laid  down  covering  the  latter.  According 
to  the  authorities,  these  rules  are  more 
strict  in  the  former  case  than  In  the  latter. 

There  are  two  reasons  why  mandamus  can- 
not lie  in  the  present  action:  (1)  There  are 
other  plain,  speedy,  and  adequate  remedies. 
State  ex  rel.  Light  Co.  t.  Superior  Court, 
20  Wash.  602,  55  Pac.  933;  State  ex  rel.  Bar: 
bo  V.  Hadley,  20  Wash.  620,  66  Paa  29.  "The 
adequacy  of  the  remedy  by  appeal  or  In  the 
courts  of  law  is  the  test  In  all  cases  as  to 
whether  mandamus  will  lie.  Irrespective  of 
the  question  of  Jurisdiction  or  lack  of  juris- 
diction." State  ex  rel.  Bellingham  v.  Abra- 
hamson,  OS  Wash.  370,  168  Paa  3.  And  (2) 
mandamus  will  lie  only  to  compel  the  per- 
formance of  a  duty  go  far  aa  it  rdates  to 
public  officers,  and  will  not  lie  to  compel  the 
performance  of  an  act  which  is  not  enj<^ed 
by  law. 

[2]  Considering  the  first  proposition:  It  is 
apparent  that  the  relator  has  a  plain,  speedy, 
and  adequate  remedy,  without  resort  to  man- 
damus. He  might  pay  the  tax  and  thereafter 
sue  to  recover  the  amount  that  was  illegally 
Imposed.  Carlisle  v.  Chehalls  County,  32 
Wash.  284,  73  Pac.  849;  Tozer  v.  Skagit 
County,  34  Wash.  147,  76  Pac.  638;  Owlngs 
V.  Olympia,  88  Wash.  289,  162  Pac.  1019. 
Or  he  might  in  an  action  against  the  dty. 
in  which  he  could  join  the  officers  charged 
with  the  collection  of  the  tax,  enjoin  Its  col- 
lection. Andrews  v.  King  County,  1  Wash. 
46,  23  Pac.  409,  22  Am.  St  Bep.  136,  was  an 
action  against  the  county  and  the  coMnty 
treasurer  to  enjoin  the  collection  of  a  fraudu- 
lent tax.  First  National  Bank  v.  Chehalls 
County,  6  Wash.  64,  32  Pac.  1051,  was  an  ac- 
tion against  the  county  and  the  county  treas- 
urer, enjoining  the  tax  on  national  bank 
stock;  no  question  Is  raised  in  this  case  as 
to  the  form  of  the  action.   Savings  Bank  & 
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Trust  Co.  T.  Gelbadi,  8  Wadi.  497,  36  Pac. 
467,  was  an  action  against  a  county  treas- 
arer  regarding  the  Interest  on  a  'warrant; 
nothing  appears  in  the  opinion  Indicating 
the  nature  of  the  action,  but  plainly  it  was 
not  one  of  mandamus.  National  Bank  v. 
City  of  Seattle,  9  Wash.  808,  38  Pac.  219,  was 
an  action  against  the  city  and  the  dty  treas- 
urer to  enjoin  the  collection  of  a  tax  on 
national  bank  shares;  no  question  was  raised 
In  this  action  as  to  the  form.  Knapp  v.  King 
County,  17  Wash.  S67,  50  Pac.  460,  was  an 
action  against  the  county,  county  auditor 
and  county  treasurer  to  oojoln  them  from 
levying  and  collecting  arbitrary  taxes;  no 
question  was  raised  in  this  case  as  to  the 
form.  Pbelan  v.  Smith,  22  Wash.  397,  61 
Pac.  31,  was  an  action  against  the  treasure 
er  to  enjoin  seizure  of  personal  property  and 
sale  for  taxes.  Northwestern  Lumber  Co. 
V.  Chehalls  County,  24  Wash.  626,  64  Pac. 
787,  was  an  action  against  the  county  to 
restrain  by  Injunction  the  enforcement  of 
an  Illegal  tax,  in  which  it  was  held  that  in- 
junction was  the  proper  remedy.  Phillips 
▼.  Tbnrston  County,  35  Wash.  187,  76  Pac. 
903,  was  an  action  against  the  county  and  the 
county  treasurer  to  enjoin  the  collection  of 
a  tax.  Whitfield  ▼.  Davles,  78  Wash.  256, 138 
Pac.  883,  was  an  action  against  assessor  to 
enjoin  extending  excessive  taxes  on  the  rolls. 
This  action  would  appear  Inconsistent  with 
the  .cases  which  we  will  hereafter  cite  relat- 
ing to  the  proper  party  defendant,  except 
that  the  record  shows  that  the  dty  of  Sno- 
homish, which  was  the  party  upon  whom 
the  duty  was  Imposed  of  laying  the  tax,  al- 
though not  a  party  to  the  original  proceed- 
ings, assumed  the  defense  of  the  action,  it 
thus  becoming  one  really  against  the  dty. 
Benn  r.  Chehalis  County,  11  Wash.  134,  39 
Pac.  865,  was  en  action  against  the  county, 
«ounty  treasurer  and  other  officers  to  restrain 
the  collection  of  a  tax  and  to  accept  a  lesser 
amount,  in  which  the  court  held  injunction 
was  the  proper  remedy. 

Other  forms  of  action  than  injunction  have 
beoi  sanctioned,  for  in  Miller  v.  Pierce  Coun- 
ty, 28  Wash.  110,  68  Pac.  358,  an  action  was 
sustained  against  the  county  to  quiet  title 
due  to  over  assessment;  Henderson  v.  Pierce 
County,  37  Wash.  201,  79  Pac.  617,  an  action 
against  the  county  to  cancel  excessive  fraud- 
ulent taxes;  Dickson  v.  Kittitas  County,  42 
Wash.  429,  84  Pac.  855,  an  action  against  the 
county  of  the  same  nature  as  the  foregoing; 
and  Case  v.  San  'Juan  County,  59  Wash.  222, 
109  Pac.  809,  an  action  against  the  treasurer 
and  county  to  abate  a  fraudulent  tax  and 
cancel  the  same  upon  the  payment  of  amount 
tendered.  So  it  will  appear  that  the  extraor- 
-dinary  writ  Is  not  necessary  in  order  to  ad- 
equately protect  the  relator's  interests. 

[1,4]  Upon  the  second  point  it  is  to  be 
said  that  by  section  9283,  Rem.  Code,  die 
treasurer  of  a  county  In  which  there  is  a 
eitj  of  tbe  first  daaa  is  made  ex  officio  tai- 
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lector  of  dty  taxes  tot  sudi  dty,  and  as  swdi 
collector  be  is  a  subordinate  ministerial  offi- 
cer, who  has  no  discretion,  but  must  perform 
the  duty  of  collecting  taxes  as  they  are  certi- 
fied to  him  by  the  assessment  roll  placed  in 
his  hands  for  collection.  Mandamus  lies  to 
compel  the  performance  of  a  duty,  and  in  this 
case,  the  county  treasurer's  dtty  being  only 
to  collect  according  to  the  roll  in  his  hands, 
by  mandamus  be  cannot  be  compelled  to  ex- 
ercise the  Judidal  function  called  upon  in 
determining,  as  a  matter  of  law,  whether  or 
not  the  levy  made  by  the  dty  was  legal  or  il- 
legal. The  iK>wer  rested  in  him  gives  blm 
no  such  ttmctlon,  and  the  right  to  the  writ 
of  mandamus  must  be  determined  according 
to  the  duties  devolving  upon  the  officer  at  the 
time  that  the  demand  is  made  vpoa  him  for 
action,  not  according  to  what  his  duties  may 
appear  to  be  after  the  question  Is  tried  be- 
tween the  proper  parties  and  a  determination 
made  that  the  assessment  roll  in  the  treas- 
urer's hands  was  erroneous. 

The  duty  to  keep  the  tax  within  the  legal 
limits  was  a  duty  upon  the  dty  of  Tacoma; 
and,  if  mandamus  would  lie  at  all,  it  would 
lie  against  tlie  dty  to  compd  it  to  perform 
its  duty.  It  may  be  that  in  an  action  so 
brought  the  county  treasurer  might  be  Joined 
as  a  propo',  though  not  a  necessary,  party, 
proper  for  the  reason  that  the  final  determi- 
nation of  the  dty's  duty  might  result  in  an 
order  to  the  city  to  alter  the  roll  in  the  hands 
of  the  treasurer,  whose  duty  it  would  then 
be  to  collect  the  corrected  amount,  and  to 
avoid  circuity  of  action  the  treasurer  might 
be  properly  Joined  in  such  an  application 
against  the  city,  which  is  the  real  party  in 
interest  Under  the  statutory  form  of  man- 
damus it  has  been  hdd  that  in  such  cases  the 
facts  may  be  ascertained  to  determine  the 
question  of  whether  a  duty  exists,  the  per- 
formance of  which  can  be  compelled  by  the 
writ;  but  a  determination  of  those  facts  can- 
not take  place  on  an  application  for  a  writ 
directed  against  a  mere  ministerial  officer, 
whose  duty  is  defined,  irrespective  of  wheth- 
er an  error  has  been  made  by  other  officers  or 
mnnidpallties  for  whom  he  is  performing 
a  purely  ministerial  function.  Cloud  v. 
Town  of  Sumas,  9  Wash.  399,  37  Pac  805, 
was  an  action  by  a  warrant  holder  to  recover 
money  advanced  to  the  credit  of  the  defend- 
ant. It  was  held  that  the  plalntifr  had  mis- 
taken his  remedy:  that  the  only  duty  of  the 
dty  was  to  issue  the  warrants,  and,  that 
duty  having  been  performed,  that  the  duty 
was  upon  the  treasurer  to  pay  them,  and 
that  mandamus  might  be  resorted  to  to  com- 
pel such  payment,  and  that  in  that  action 
the  legality  of  the  warrants  could  be  tried. 
This  is  mere  dictum,  and  the  opinion  is  fur^ 
ther  weakened  by  the  fact  tliat  Cbtef  Justice 
Dunbar  dissented  therefrom. 

In  State  ex  reL  Dudley  v.  Daggett,  28 
Wash.  1,  68  Pac.  340,  it  was  held  that  man- 
damus was  tlie  proper  remedy  to  compel  the 
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city  comptroUer  to  certify  the  pay  roll  of  a 
public  officer  and  Issue  a  warrant  thereon, 
when  the  salary  ta  fixed  by  law  and  the 
comptroller  charged  with  such  duty  refuses 
to  perform  It,  and  the  iterformance  of  that 
duty  would  not  require  the  exercise  of  judg- 
ment and  discretion  to  determine  the  title  of 
the  officer  to  his  office,  and  therefore  the  per- 
formance of  the  duty  was  enforceable  by 
mandamus — clearly  a  case  Inyolvlng  the  per- 
formance of  a  ministerial  duty.  In  State  ex 
reL  Brown  t.  McQuade,  supra,  which  was 
an  action  arising  under  the  statutory  man- 
damus, it  was  recognized  that  even  under 
that  form  of  miimdamus,  which  In  that  case 
was  directed  to  school  directors,  the  writ 
would  only  compel  them  to  perform  their 
duties,  although  it  was  necessary  to  deter- 
mine on  the  hearing  on  the  writ  as  to  what 
the  facts  were  In  order  to  determine  those 
duties.  In  Paul  t.  McGraw,  3  Wash.  296, 
28  Pac.  632,  It  was  held  that: 

"Writs  of  mandamus  can  be  issiued  only  in 
cases  where  the  law  specially  enjoins  the  per- 
formance of  an  act  as  a  daty  resulting  from  an 
office,  trust,  or  station,  and  then  only  where 
there  Is  no  other  plain  and  adequate  remedy." 

In  Edes  ▼.  Haley,  94  Wash.  232,  162  Pac. 
50,  It  was  said: 

"It  la  elementary  that  it  is  not  the  office  of 
a  writ  of  mandamus  either  to  confer  powers 
or  to  impose  duties.  It  may  be  employed  only 
Co  compel  the  exercise  of  powers  or  the  per- 
formance of  dear  duties  which  already  exist. 
Stated  in  other  words,  mandamus  will  not  lie 
to  compel  a  board  or  tribunal  to  do  that  which 
it  could  not  lawfully  do  without  such  mandate." 

And  so  here  mandamus  will  not  lie  to  com- 
pel the  respondent  to  do  something  which  It 
was  not  his  duty  to  do  before  the  determina- 
tion of  facta  which  might  be  presented  at  a 
hearing  on  the  return  of  the  writ  of  man- 
date. In  State  ex  reL  Belllngham  t.  Abra- 
hamson,  supra,  it  Is  said: 

"Mandamns  can  only  be  issned  where  the 
law  especially  enjoins  the  performance  of  any 
duty  resulting  from  an  official  trust  or  station, 
and  then  only  when  there  is  no  other  plain  and 
adequate  remedy." 

In  Hodgeman  t.  Olsen,  86  Wash.  615,  150 
Pac.  1122,  L.  B.  A.  1816A,  739,  we  said: 

"The  action  is  brought  against  respondent 
In  his  official  capacity.  Mandamus  will  only  is- 
sue against  an  officer  In  bis  official  capacity  to 
compel  the  performance  of  a  duty  imposed  by 
law  as  resulting  from  or  pertaining  to  bis 
office." 

See,  also.  State  ex  rel.  Bogers  ▼.  Jenkins, 
21  Wash.  364,  58  Pac.  217 ;  Champlln  v.  Car- 
ter, 78  Okl.  300,  190  Pac.  679. 

In  State  ex  rel.  Kelly  y.  Plummer  (Or.)  191 
Pac  883,  It  Is  said: 

"It  is  hornbook  law  that  the  writ  will  not  is- 
sue unless  It  is  made  dear  that  all  of  the  pre- 
liminaries preceding  the  execution  of  the  func- 


tion sought  to  be  compelled  have  been  complet- 
ed, so  that  nothing  is  left  for  the  defendant  to 
do  except  the  ministerial  duty  involved.  Hav- 
ing availed  himself  of  this  extraordinary  rem- 
edy of  mandamus,  the  petitioner  for  the  writ 
must  show  such  a  situation  that  all  objections 
to  the  performance  of  the  duty  have  been  re- 
moved and  that  the  defendant  is  confronted 
with  the  absolute  obligation  to  perform  the  act 
sought  to  be  compelled." 

In  Security  Savings  Society  t.  Spokane 
County,  169  Pac.  260,  a  writ  of  mandate 
was  granted  to  compel  the  county  treasurer 
to  satisfy  delinquent  tax  certificates  upon 
the  payment  of  a  sum  leas  than  he  demanded. 
But  it  will  be  seen  that  the  writ  was  held  to 
lie  to  compel  the  acceptance  of  the  amount  of 
the  tax  and  interest  which  were  due  under 
the  statute;  It  being  the  duty  of  the  respond- 
ent, under  the  law,  to  accept  such  tender. 
Moreover,  It  will  be  noticed  that  this  action 
was  begun  against  the  county  as  well  as 
against  the  county  treasurer.  State  ex  rel. 
McClalne  v.  Reed,  29  Wash.  383,  69  Pac.  1096. 
was  an  action  against  the  county  treasurer 
to  compel  the  acceptance  of  money  tendered 
in  redemption  of  certificates  of  delinquency. 
Without  discussion  the  court  said: 

"All  the  appellant  was  required  to  do  to  pro- 
tect his  interest  was  to  demand  a  statement, 
which  the  law  says  shall  be  fnmished  him,  and, 
when  this  was  refused,  to  make  a  tender  of  the 
amount  due,  as  near  as  he  could  ascertola  that 
amount." 

In  Hlndman  v.  Boyd,  42  Wash.  17,  84  Pac 
609,  an  application  was  made  for  a  writ  of 
mandate  to  compel  the  officers  of  the  dty  of 
Spokane  to  submit  charter  amendments  to  a 
vote  of  the  people.  In  that  case  the  defend- 
ants were  allowed  to  raise  a  constltutlcmal 
question  in  Justification  of  their  refusal  to 
perform  the  duty.  In  other  words,  the  court 
had  to  determine  the  question  of  law  as  tO' 
whether  the  duty  existed  or  not  before  it 
could  issue  the  writ. 

[I]  It  appears,  therefore,  that  the  reefpond- 
ent,  having  no  power  to  perform  the  act  re- 
quested by  the  relator  and  no  duty  already 
existing  at  the  time  that  the  tender  was- 
made  to  blm,  he  cannot  be  compelled  by  man- 
damus to  do  that  which  it  was  not  lawful 
for  him  to  do  without  such  mandate  The- 
relator  la  seeking  to  have  an  error  which 
was  committed  by  the  city  in  making  an 
unlawful  levy  corrected,  and  not  until  such- 
correction  Is  made  would  the  duty  devolve- 
upon  the  county  treasurer  to  collect  a  re- 
duced amount.  It  was  not  within  the  coun- 
ty treasurer's  power  to  exercise  any  Judi- 
cial functions  and  to  determine  the  ques- 
tion of  law  as  to  whether  the  levy  made  by 
the  city  was  legal  or  illegal.  His  sworn  duty 
was  to  collect  the  amount  of  taxes  shown  by 
the  certificate  roll  In  his  hands,  placed  there- 
by the  duly  constituted  authorities.  The 
right  of  the  relator  to  his  writ,  so  far  as  thfr 
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(1*1 
respondent  Is  concerned*,  was  dependent  upon 
the  condition  of  the  record  at  the  time  that 
the  tender  was  made.  At  that  time  the  re- 
spondent's only  duty  was  to  collect  according 
to  the  rolls,  and  It  was  not  his  duty,  nor  had 
he  the  right,  to  comply  with  respondent's  de- 
mand, as  that  would  call  upon  him  to  deter- 
mine the  validity  of  the  tax,  nor  could  he,  in 
any  event,  determine  such  validity  without 
the  dty  of  Tacoma  being  a  party  to  such  de- 
termination. Mandamus  will  not  lie  to  com- 
pel a  public  officer  to  exceed  his  authority,  or 
when  he  is  acting  in  a  ministerial  capacity  to 
assume  powers  not  delegated  to  him. 

For  both  the  reasons  we  have  indicated,  the 
action  of  the  superior  court  in  sustaining  the 
demurrer  and  ordering  the  writ  quashed  and 
judgment  'entered  accordingly  was  correct, 
and  is  hereby  affirmed. 

BRIDGES,  MOUNT,  and  PARKER,  JX, 
c<Micur. 
FDIJJBRTON,  J.,  concurs  in  the  result 


(113  Wash.  192) 
STURGI8  V.  Mcelroy  at  al.    (No.  15757.) 

(Snpreme  Court  of  Washington.    Nov.  23, 
1920.) 

1.  Frauds,  statute  of  «=3l58(4)  —  Evidence 
held  insufflciant  to  prove  parol  gift  of  land. 

Evidence  that  father  bought  land,  stating 
that  he  was  buying  it  for  his  son,  that  he  there- 
after repeatedly  stated  that  he  intended  to  give 
the  land  to  the  son,  and  that  son  went  into 
posaesaion,  held  not  to  prove  parol  gift  of  land 
from  father  to  son;  there  being  no  performance 
of  acts  by  the  son  to  prevent  operation  of  the 
statnte. 

2.  Gifts  «=>49(l)— Parol  gift  most  beestab- 
llahed  by  clear,  anequlvoeal,  and  definite  tes- 
timony. 

A  parol  gift  must  be  establiahed  by  dear, 
unequivocal,  and  definite  testimony,  and  the 
acts  claimed  to  have  been  done  thereunder 
should  be  clear  and  definite. 

3.  Gifts  «s>25— Requirements  as  to  parol  gift 
of  land  stated. 

A  parol  gift  of  land  must  be  an  absolute 
present  gift,  not  a  promise  or  the  expectation 
of  some  future  act,  and  donee  must  have  taken 
possession  in  furtherance  of  the  gift,  must  have 
made  permanent  and  valuable  improvements  for 
whidi  he  cannot  be  compensated  in  damages, 
and  must  have  changed  his  condition  or  cir- 
cumstances and  been  induced  to  forego  some 
benefit,  or  assume  some  liability  upon  the 
strength  of  the  gift,  in  such  manner  that  it 
would  be  inequitable  not  to  enforce  the  gift 
Parker,  J.,  dissenting. 

Ehi  Bancu 

Appeal  from  Superior  CJonrt,  Pierce  Coun- 
ty; John  D.  Fletcher,  Judge. 
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Action  by  Charles  B.  Sturgla  against  M. 
McElroy,  as  administrator  of  the  estate  of 
Martha  0.  Sturgls  and  others.  Decree  for 
plaintiff,  and  defendants  appeal.    Reversed. 

Rlckabaugh  &  McElroy,  of  Tacoma,  Tbeo. 
T.  Jacobs,  of  Sturgls,  Mich.  (Ghas.  Bedford, 
of  Tacoma,  of  counsel),  and'  W.  I*  Sacdise,  of 
Tacoma,  for  appellants. 

lieo  &  Flaskett,  of  Tacoma,  for  respondent 

MACKINTOSH,  J.  Respondent  seeks  spe- 
cific performance  of  a  parol  gift  of  a  farm 
now  in  his  possession,  claimed  to  have  been 
given  him  by  his  parents,  Amos  and  Martha 
C.  Sturgls,  and  seeks  to  have  the  title  of  the 
property  quieted  against  the  claims  of  the 
other  heirs  of  his  parents.  The  appellants 
appeal  from  a  decree  awarding  to  the  re- 
spondent the  relief  prayed  for. 

Respondent  became  a  resident  of  Pierce 
county  in  the  year  1895.  He  was  then 
about  22  years  of  age.  He  came  from  Mich- 
igan, where  his  parents  resided  and  continued 
to  reside  until  they  died.  In  October,  1887, 
respondent  was  married  to  a  resident  of 
Pierce  county.  Shortly  thereafter  liis  fa- 
ther wrote  a  letter  to  a  relative  of  the  re- 
spondent by  marriage,  asking  him  to  "l(x>k  up 
a  place  in  the  vicinity  suitable  for  Charlie 
to  make  a  home  on."  The  father  was  then 
advised  to  buy  the  property  in  question,  and 
soon  thereafter  came  to  ttils  state  and  pur- 
chased this  property,  paying  $5,000  there- 
for and  receiving  a  deed  to  it  in  his  own 
name.  Possession  of  the  farm  was  surren- 
dered by  the  then  tenant  and  respondent  and 
his  wife  went  upon  it  in  1898,  and  commeno 
ed  to  make  their  home  there.  They  have  re- 
sided there  and  farmed  it  continuously  since 
that  time,  approximately  21  years.  During 
the  father's  visit,  at  the  time  of  the  pur- 
(diase,  and  during  two  other  visits  to  the  re- 
spondent in  the  year  1899,  the  father  made 
repeated  statements  to  several  persons  in 
the  ndghborhood,  indicating  his  intention  of 
giving  the  place  to  the  respondent;  one  of 
the  witnesses  testifying  that: 

"It  was  the  talk  all  the  time  that  it' was  Char- 
lie's farm  and  was  purchased  for  Charlie." 

Another  witness  testified  that  the  father 
had  said  "he  was  buying  it  [the  farm]  for 
Charlie;"  this  witness  further  stating  that 
when  the  father  was  advised  by  him  to  put 
his  affairs  in  shape,  he  said: 

"There  is  no  business  he  needed  to  finish  up 
excepting  the  deed  to  this  place  in  question,  and 
that  was  CharUe's,  to  go  to  Charles  at  his 
death,  or  words  to  that  effect" 

Another  witness  stated: 

"He  told  me  that  he  bought  it  but  that  ha 
was  not  going  to  move  out;  that  he  was  going 
to  give  It  to  Charlie." 
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Another  wttneu  testtfled: 

"He  told  in«  he  bought  it  for  Charlie,  Ua 
boy." 

Stin  another  stated: 

"[The  father]  said  he  bought  the  place  and 
put  him  on  it.  He  told  me  he  came  out  here 
and  found  Charlie  with  a  family  nnd  no  home, 
and  wanted  to  do  something  for  him,  and  bought 
the  place  for  him  and  put  him  on  it." 

Again,  a  witness  said. 

"Plaintiff's  father  told  me  that  he  bought  the 
ranch  asd  gare  it  to  Charlie,  his  son.  *  *  * 
When  he  was  talking  with  me  about  the  place, 
he  said  it  was  going  to  Charlie." 

[1]  Soon  after  the  last  visit  to  resp<Mid- 
ent,  his  father  returned  to  his  home  in  Mich- 
igan and  died  in  December,  1890;  no  for- 
mal conveyance  of  the  legal  dtle  to  the  re- 
spondent having  been  made.  It  is  clear  that 
at  the  time  of  the  father's  death  there  had 
not  been  such  a  gift  of  the  farm  by  the  par- 
ents of  respondent  as  would,  at  that  time, 
support  the  claim  of  respondent  to  the  farm, 
for  at  that  time  there  had  been  no  snch 
performance  of  acts  by  the  respondent  as 
would  prevent  the  statute  of  frauds  from 
defeating  his  claimed  gift  of  the  farm,  nor 
was  there  any  evidence  of  the  farm  having 
actually  been  given.  The  father  died,  leav- 
ing a  will  executed  several  years  before  the 
purchase  of  this  property,  in  which  will  he 
did  not  dispose  of  this  property,  and  which 
will  contains  no  residuary  clause,  and  the  le- 
gal title  of  the  property  descended  to  the 
mother  and  the  five  children,  including  re- 
spondent 

After  the  death  of  the  father,  the  mother 
made  several  visits  to  the  respondent,  dur- 
ing which  she  made  repeated  statements  to 
a  number  of  persons  of  the  same  import  as 
those  made  by  the  father  before  his  death. 
She  also  made  statements  in  letters  written 
by  her,  and  sanctioned  certain  acts  of  the 
respondent,  all  indicating  an  intention  to 
consummate  a  gift  of  the  farm.  On  April  8, 
1902,  respondent  and  all  of  his  three  broth- 
ers and  a  sister  who,  together  with  their 
mother  had  become  vested  with  the  legal  title 
to  the  farm  by  inheritance  from  the  father, 
executed  a  quitclaim  deed  of  the  farm  to  the 
mother,  at  the  same  time  executing  another 
quitclaim  deed  to  the  mother  to  certain  lands 
in  Michigan,  the  legal  title  of  which  had 
been  inherited  by  the  mother  and  children 
as  the  legal  title  to  this  land  had  been.  The 
evidence  on  this  question  is  far  from  satis- 
factory. Tb»  respondent  testified  that  he 
received  a  letter  from  his  mother  shortly  be- 
fore the  execution  of  the  quitclaim  de(K],  re- 
questing him  to  execute  the  same,  and  that 
he  executed  the  deed  for  that  purpose.  This 
letter  was  lost,  and  could  not  be  found. 
Respondent  was  not  permitted  to  testify 
orally  as  to  its  contents,  but  he  testified 
that  he  showed  it  to  a  number  of  persons,  who 


were  permitted  to  testify  as  to  its  contents 
and  as  to  the  stated  reasons  of  the  moth- 
er for  so  acquiring  the  legal  title  in  herself. 
This  evidence  was  probably  inadmissible, 
for  the  reason  that  the  letter  was  not  prop- 
erly Identified,  and  without  identification 
witnesses  should  not  have  been  allowed  to 
testify  as  to  its  contents,  but,  assuming  the 
letter  was  properly  in  evidence,  it  does  not 
establish  what- is  claimed  t^  respondoit,  the 
testimony  of  the  witnesses  who  claimed  to 
have  seen  the  letter  being: 

"The  substance  of  the  letter  was  a  request 
for  Charlie  to  convey  his  mother  this  farm 
property  for  the  purpose  of  complying  with  the 
law  in  some  way  that  would  enable  her  subse- 
quently, in  some  process  of  the  adjustment  of 
the  estate,  to  redeed  this  property  to  Charlie 
free  from  any  embarrassment." 

One  witness  testified  that,  so  far  as  be 
could  remember,  the  deed  was  requested: 

"In  order  for  her  to  expedite  matters  and 
make  a  deed  direct  to  him  and  clear  up  the  ti- 
tle, he  must  necessarily  make  the  deed  to  her 
with  the  other  heirs." 

The  deed,  in  any  event,  fully  vested  the 
legal  title  in  the  motlier.  Thereafter,  the  tes- 
timony shows,  oral  statements  were  made  by 
the  mother,  which  respondent  claims  Indicate 
that  a  gift  had  been  made.  The  strongest  of 
these  statements  are  as  follows:  By  one  wit- 
ness: 

"I  also  met  the  plaintiff's  mother  on  the  ranch 
In  the  fall  of  1009,  during  the  year  of  the  Seat- 
tle fair.  I  was  over  there  to  dry  bops.  Charlie 
Sturgis  had  done  quite  a  little  improving;  pnt 
in  concrete  posts  under  the  kiln  and  fixed  it  up, 
and  I  said  to  his  mother:  "The  kilns  are  a 
great  deal  better  than  they  were  last  year;  he 
has  fixed  them  up  a  little.'  She  said:  'Well,  he 
could  well  afford  to  fix  them;  the  place  belongs 
to  him.' " 

Another  witness  testified: 

"I  approached  her  in  the  matter  of  being  in- 
terested in  these  (hop)  contracts,  and  told  her 
at  the  time  I  made  them  I  assumed  that  Charlie 
was  the  owner  of  the  place,  since  which  time  I 
had  found  that  the  title  had  never  gone  to  him. 
and  that  in  some  of  these  contracts  I  was  act- 
ing for  eastern  brewers  and  dealers,  and  I  felt 
a  little  unsafe  in  advandng  money,  because  if 
he  did  not  own  the  place  it  was  more  like  pay- 
ing it  to  a  renter,  and  she  told  me  the  place  was 
intended  for  him,  and  he  would  get  it.  To  go 
ahead  and  make  them  as  if  he  was  the  owner 
of  it." 

In  the  year  1906  a  railroad  acquired  a 
right  of  way  across  the  farm,  a  deed  was 
made  to  the  right  of  way  for  which  the  com- 
pany paid  the  sum  of  $3,000  direct  to  the 
respondent,  at  the  instance  of  the  mother, 
and  which  she  permitted  him  to  retain  as  Ids 
own. 

Taxes  on  the  farm  have  been  paid  by  re- 
spondent by  money  earned  from  the  property 
or  by  the  mother  from  money  sent  from  the 
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itate  of  Mlcbigan.  Tbe  tax  receipts  on  their 
face  Indicate  payment  hy  the  father  while 
living  and  thereafter  by  the  mother.  How- 
ever, this  may  be  explained  by  the  fact  that 
upon  the  county  records  the  legal  title  to  the 
property  stood  In  the  name  of  tbe  father  up 
to  the  time  of  the  execution  of  the  quitclaim 
deed  to  the  mother,  and  thereafter  in  her 
name. 

In  letters  written  to  the  respondent  by  hla 
mother,  one  of  them  in  1814,  she  said: 

"I  earnestly  hope  that  yon  will  have  a  good 
crop  of  hops  and  get  a  good  price  for  them  so 
you  can  pay  the  rest  of  yoar  taxes  before  they 
become  delinquent." 

Later  in  the  same  year  she  says: 

"I  am  so  anxious  to  know  tbat  you  have  sold 
them  [tbe  bops]  and  paid  the  rest  ot  your 
taxes." 

In  1915  she  expressed  similar  concern  rel- 
ative to  the  payment  of  taxes,  and  In  1916 
She  wrote  to  the  respondent's  wife: 

"Bffie,  I  am  so  thankful  you  still  have  your 
home.  •  •  •  Hope  you  will  keep  the  home 
for  the  children,  and  that  the  little  boys  will 
be  wise  enough  to  keep  the  home  another  gen- 
eration at  least,  and  I  would  be  glad  if  they 
could  keep  it  for  their  own  children." 

The  testimony  Indicates  that  the  father 
had  reason  to  be  apprehensive  as  to  the  hab- 
its of  the  respondent,  and  was  fearfnl  that 
if  he  was  put  into  ownership  of  the  property 
that  it  might  be  dissipated.  The  evidence 
would  also  seem  to  Indicate  that  there  was 
some  friction  between  respondent  and  his 
wife  dnrlng  the  mother's  lifetime,  and  for 
that  reason  it  was  Inadvisable  to  vest  title 
In  the  respondent. 

On  January  1,  1916,  the  respondent  wrote 
to  his  mother: 

"Now  about  this  place.  It  cost  father  $5,000. 
I  told  you  and  Amos  [his  brother]  I  would  be 
willing  to  have  yon  sell  enough  of  my  share  of 
the  property  back  there  to  pay  Amos  and  the 
giria  their  share  of  the  $5,000.  I  know  that 
would  be  no  more  than  right.  As  far  as  this 
property  increasing  in  value,  of  course  it  has, 
but  you  must  remember  that  I  have  put  in  10 
years  of  hard  work  clearing  land,  and  have  built 
several  buildings.  *  *  *  I  don't  think  it  is 
right  for  me  to  pay  $8,000  for  this  place  when 
it  only  cost  $5,000  in  the  first  place,  and  then 
give  them  all  my  property  back  there  besides. 
There  is  not  one  of  the  children  would  have  giv- 
en ten  acres  of  their  property  back  there  for 
this  whole  property  when  we  got  It" 

— and  considerable  more  of  the  same  im- 
port There  are  also  in  evidence  some  letters 
written  by  respondent's  wife  to  the  mother, 
wherein  Uiere  are  expressions  which  might 
be  constmed  as  Indicating  her  desire  that 
tbe  mother  put  her  in  charge  of  tbe  place. 

As  to  what  respondent  had  done  in  the  way 
of   making  improvements  on  the  farm  and 
changing  his  situation,  relying  on  the  belief 
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that  tbe  property  was  his,  we  find  that  when 
be  went  upon  the  farm  In  tbe  taU  of  1898  it 
was  already  developed  to  a  conidderable  ex- 
tent, 56  acres,  approximately,  of  which  were 
in  cultivation,  the  balance  of  45  acres  being 
In  pasture.  -  He  has  dnrlng  all  these  years 
cleared  tbe  46  acres,  so  that  practically  the 
whole  farm  is  onder  cultivation.  He  has 
materially  Improved  tbe  buildings  on  the 
property,  and  he  estimates  that  he  has  spent 
at  least  $9,000  thereon.  The  time  of  making 
these  several  Improvements  has  been  spread 
over  almost  tbe  whole  of  the  20  years  or 
more  that  be  has  been  on  tbe  place. 

The  mother  died  intestate  in  June.  1918. 
Thneafter  appelant  McElroy  was  appointed 
administrator  of  her  estate,  and  he  claims 
this  farm  as  part  of  the  estate  in  behalf  of 
the  other  children. 

The  req>ondent  in  his  complaint  rests  his 
right  to  tbe  property  In  controversy  solely  ni>- 
on  a  parol  gift  by  the  parents  during  his 
father's  lifetime,  and  nowhere  does  he  claim 
that  bis  title  comes  from  a  gift  by  the  moth- 
er. It  Is  manifest,  on  the  evidence,  that  it 
Is  insufficient  to  support  the  gift  from  the 
father  and  mother  which  was  relied  upon, 
and  our  Inquiry  must  be  to  determine  wheth- 
er such  a  gift  was  consummated  by  the  moth- 
er after  she  aoqnlred  tbe  title  in  1902. 

[2, 3]  It  is  to  be  borne  in  mind  that  a  parol 
gift  must  be  established  by  "clear,  unequiv- 
ocal, and  definite  testimony," '  and  tbe  acts 
claimed  to  be  done  thereunder  should  bo 
equally  clear  and  definite.  Price  v.  Lloyd, 
31  Utah,  86,  86  Pac.  767,  8  L.  R.  A.  (N.  S.) 
871;  Buhler  v.  Trembly,  139  Mich.  557,  102 
N.  W.  647,  108  N.  W.  343;  Zallmanzlg  v. 
Zallmanzlg  (Tex.  Civ.  App.)  24  S.  W.  944; 
Harrison  v.  Harrison,  36  W.  Va.  556, 15  S.  E. 
87.  When  we  examine  the  testimony,  we  find 
that  the  evidence  as  to  the  gift  by  the  moth- 
er is,  in  our  eyes,  no  stronger  than  the  evi- 
dence of  a  gift  during  the  father's  lifetime, 
and  this  we  have  already  indicated  is  not 
sufflcient  There  Is  no  testimony  that  is  clear 
and  unequivocal  of  a  gift  at  either  time,  but 
merely  of  declarations  such  as  those  we  have 
set  out  in  the  statement  of  facts,  that  the 
property  was  bought  for  the  resirandent,  or 
that  it  was  expected  to  be  given  to  him. 
There  is  evidence  in  the  case  showing  why 
the  parents  might  not  have  desired  or  in- 
tended to  make  a  present  gift  of  the  prop- 
erty to  tbe  respondent.  A  parol  gift  must  be 
an  absolute,  present  gift,  not  a  promise  nor 
the  expectation  of  some  future  act  It  must 
be  testimony  of  a  gift  in  prsescntl,  and  no- 
where is  there  such  testimony  in  the  case. 
The  testimony  is  no  stronger  than  the  ex- 
pression: "She  niade  repeated  statements  to 
a  number  of  persons  in  the  neighborhood 
that  the  property  had  been  bought  for  Char- 
lie." But  indications  of  intent  do  not  com- 
ply with  tbe  law. 

There  Is  no  testimony   that  the  mother 
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made  a  gift;  the  only  testimony  being  that 
at  some  time  she  said  to  one  witness,  "The 
place  belongs  to  him,"  and  to  another  witness, 
"The  place  was  intended  for  him,  and  he 
would  get  it"  But  the  law  requires  more 
than  this.  It  is  very  strict  in  its  require- 
ment that  the  proof  be  beyond  controver- 
sy; that  words  be  used  which  amount  to  a 
present  gift,  for  the  title  to  real  property  is 
not  supposed  to  rest  on  flimsy  parol  evidence. 

The  admissions  made  by  the  respondent 
in  his  correspondence,  bis  quitclaim  deed  to 
his  mother,  and  the  testimony  that  he  went 
to  his  mother's  home  in  Michigan,  before  her 
death,  for  the  purpose  of  having  her  deed 
this  property  to  him,  but  did  not  discuss  the 
matter  with  him,  plainly  indicate  that  no  pa- 
rol gift  was  made  by  her. 

Another  requirement  to  sustain  a  parol 
gift  of  real  estate  Is  that  possession  must  be 
given  in  furtherance  of  the  gift  There  is  no 
evidence  that  possession  was  ever  taken  by 
the  respondent  in  furtherance  of  a  gift  fro<{i 
his  mother.  He  had  been  in  possession  for 
sometime  before  his  father's  death  and  for 
five  years  before  the  time  at  which  the  moth- 
er could  have  made  a  gift. 

A  third  requirement  of  the  law  Is  that  per- 
manent and  valuable  improvements  must  be 
made  which  cannot  be  compensated  for  In 
damages.  The  evidence  is  that  no  improve- 
ments of  such  a  permanent  and  valuable  na- 
ture were  made  by  the  respondent  during  the 
year  in  which  he  was  in  possession  of  the 
property  before  his  father's  death,  and  there 
is  no  evidence  such  Improvements  have  been 
made  in  reliance  upon  a  gift  from  the  moth- 
er. In  ttict,  the  improvements  were  largely 
made  before  the  time  in  which  it  was  pos- 
sible for  the  mother  to  have  made  the  gift. 
Burris  v.  Landers,  114  Cal.  310,  46  Pac.  162; 
Poorman  v.  Kilgore,  28  Pa.  365,  67  Am.  Dec. 
524.  As  a  matter  of  fact,  the  testimony 
would  seem  to  show  that  the  improvements 
made  did  not  exceed  the  rental  value  for  this 
long  period. 

The  fourth  requirement  of  the  law  Is  that 
the  respondent  must  have  changed  his  con- 
dition or  circumstances,  or  been  Induced  to 
forego  some  benefit  or  assume  some  liability, 
upon  the  strength  of  the  gift,  such  as  would 
make  it  inequitable  not  to  enforce  the  gift 
Bearing  in  mind  that  we  have  found  there 
was  no  gift  during  the  father's  lifetime, 
where  is  the  evidence  that  the  respondent 
has  done  or  suffered  any  of  these  things  rely- 
ing upon  a  gift  from  the  mother? 

A  most  careful  scrutiny  of  the  testimony  in 
the  case  shows  nothing  more  than  that  the 
father  had  said  he  was  going  to  give  this 
property  to  the  respondent,  or  to  give  him  a 
life  estate  therein.  There  having  been  no  gift 
by  the  father  and  no  title  in  the  mother 
which  she  could  give  up  to  the  time  she  receiv- 
ed the  quitclaim  deed  from  the  heirs,  all  the 
things  which  were  done  by  the  respondent  In 
aid  of  the  purported  gift  prior  to  the  death 


of  the  father,  and  after  his  death  until  the 
giving  of  the  quitclaim  deed,  can  have  no 
force  in  sustaining  the  gift,  and  after  the 
receipt  of  the  quitclaim  deed,  which  In  itself 
is  an  indication  no  gift  was  Intended  by  the 
mother,  we  find  nothing  in  the  record  which 
shows  that  she  used  words  of  present  giving. 

An  intention  to  give  Is  not  a  gift,  nor  does 
the  exercise  of  dominion  confer  title  on  the 
usurper.  If  the  title  to  real  property  is  to 
be  given  to  a  person  based  upon  a  gift  in- 
tended to  be  thereafter  made,  then  we  have 
established  a  new  and  unsteady  foundation 
of  titie. 

The  record  does  not  sustain  the  Judgment 
of  the  lower  court  which  is  hereby  reversed. 

HOLCOMB,  0.  J.,  and  BRIDGES,  FUD- 
LERTON,  MAIN,  MOUNT,  MITCHBLJ.,,  and 
TOLMAN,  JJ.,  concur. 

PARKER,  3.  (dissenting).  I  cannot  see 
my  way  clear  to  concur  in  the  final  conclu- 
sion reached  In  the  foregoing  opinion.  I 
agree  that  there  had  been  no  effective  con- 
summated gift  at  the  time  of  the  fatlier's 
death,  but  the  acts  and  words  of  the  moth- 
er and  the  possession  and  acts  of  the  re- 
spondent in  reliance  thereon  during  the  years 
following  the  mother's  acquisition  of  full  le- 
gal title  to  the  farm,  viewed  In  the  light  of 
the  previous  acts  and  words  of  the  father 
and  mother  and  respondent  convinces  me 
that  respondent  had  acquired  equitable  title 
to  the  farm  by  virtue  of  a  gift  consummated 
by  the  mother  before  her  death.  I  do  not 
read  the  record  as  showing  that  any  taxes 
were  ever  paid  upon  the  farm  after  respond- 
ent went  into  possession  of  it  other  than  by 
money  belonging  to  him — ^that  is,  money  earn- 
ed by  him  or  money  derived  from  rents  of 
property  belonging  to  him  in  charge  of  his 
mother  in  Michigan — and  to  me  it  is  easy  to 
account  for  the  fact  that  the  tax  receipts 
did  not  run  in  respondent's  name,  because  the 
legal  title  thereto  stood  in  the  name  of  the 
father  and  mother  upon  the  records  of  Pierce 
county.  I  also  think  that  the  evidence  shows 
a  considerable  portion  of  the  improvonents 
were  made  by  respondent  in  reliance  upon 
the  fact  that  the  land  was  his,  after  the  moth- 
er had  acquired  full  legal  title  to  the  farm 
and  evidenced  her  recognition  of  the  land 
being  his,  as  he  had  prior  to  that  time  made 
improvements,  believing  that  the  land  was 
going  to  be  his.  I  do  not  think  that  it  is  nec- 
essary that  there  shall  be  determined  some 
exact  moment  of  time  when  the  gift  was 
consummated  by  the  mother,  but  In  looking 
to  all  that  occurred  during  the  long  period 
of  time  respondent  has  been  in  possession  ot 
the  land  and  treating  it  as  his  own,  I  think  I 
can  see  that  at  least  at  some  time  during 
that  period  the  gift  became  a  consummated 
one.  I  think  the  Judgment  should  be  af- 
firmed. 
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i.  iRsana  persons  €=s33( I)— Compliance  with 
statute  necessary  on  appointment  of  guard- 
ian. 

The  proceeding  for  appointment  of  a  guard- 
Ian  for  an  incompetent  is  statutory,  and  a  sub- 
stantial compliance  with  the  statute  is  neces- 
sary. 

2.  Insane  persons  i&=»33(l)— N»tlce  to  person 
In  control  of  Incompetent  Jurisdictional. 

The  requirement  of  Laws  1917,  pp.  697,  698, 
{g  197,  198,  that  service  be  made  on  the  per- 
son having  the  care  and  control  of  an  alleged 
incompetent  person  is  jurisdictional,  and  any 
appointment  of  a  general  guardian  without  giv- 
ing such  notice  is  void,  and  where  the  alleged 
incompetent  waa  in  a  hospital,  notice  should 
have  been  served  on  the  head  of  the  hospital. 

3.  Insane  persons  «=>33( I )— Notice  to  Incom- 
petent of  hearing  to  appoint  guardian  neces- 
sary. 

Laws  1917,  p.  899,  §  20O,  relating  to  ap- 
pointment of  guardians  for  incompetent  per- 
sons, contemplates  some  form  of  notice  on  the 
incompetent,  even  where  notice  cannot  be  giv- 
rn  as  in  the  act  provided. 

4.  Insane  persons  €=333(1)— Notice  should  be 
given  to  prosecuting  attorney  of  application. 

Notice  to  the  prosecuting  attorney,  nnder 
I41W8  1917,  p.  699,  {  201,  of  an  application  for 
the  appointment  of  a  guardian  of  an  insane  per- 
KOD,  should  not  be  regarded  by  the  courts  as 
an  idle  ceremony. 

5.  Insane  persons  «3>33( I )— Statute  did  not 
dispense  with   notice  of  applloatlon  for  ap- 

'  poitttment  of  guardian. 

Laws  1917,  p.  706,  {  219,  does  not  dispense 
with  notice  to  an  alleged  incompetent  and  the 
person  in  charge  of  him  of  a  hearing  for  ap- 
pointment of  a  guardian  in  any  case  where  it 
is  possible  to  give  notice. 

6.  Insane  persons  «=>36— Void  order  appoint- 
ing guardian  for  Incompetent  may  be  set 
aside  on  motion. 

Where  an  order  appointing  a  guardian  for 
an  *  incompetent  was  without  jurisdiction  and 
void,  it  could  be  set  aside  on  motion. 


Department  1. 

Appeal  from  Superior  CSoort,  Pierce  Coun- 
ty:  Ernest  M.  Card,  Judge. 

In  the  matter  of  the  guardianship  of 
Maynard  Mayer.  Prom  an  order  denying  a 
motion  to  quash  the  guardianship  proceed- 
ings and  appointment  of  Stuart  Rice  as  guard- 
ian, Mayer  appeals.  Reversed  and  remand- 
ed, with  Instructions. 

Gustave  B.  Aldrlch,  of  Tacoma,  for  appel- 
lant 

Lyle,  Henderson  &  Camahan,  df  Tacoma, 
tor  respondent 


MATEB  V.  RICE  723 

(IM  P.) 

FtrLLBRTON,  J.  On  February  S,  1920, 
one  C.  L,  Brownell  filed  a  petition  in  the 
superior  court  of  Pierce  county,  praying  for 
the  appointment  of  a  guardian  of  the  estate 
of  Maynard  Mayer.  In  his  petition  the  pe- 
titioner alleged  that  Mayer  had  suffered  a 
stroke  of  paralysis  and  was  in  a  semicon- 
scious condition,  unable  to  talk,  unable  to 
transact  or  look  after  his  own  business,  and 
was  then  confined  in  one  of  the  hospitals  of 
the  dty  of  Tacoma,  under  the  care  of  Dr. 
A.  M.  Flynn ;  that  Mayer  was  then  and  for 
a  number  of  years  prior  thereto  had  been 
engaged  in  conducting  a  hardware  business 
in  the  city  of  Tacoma;  that  his  stock  of 
goods  was  of  the  value  of  several  thousands 
of  dollars,  and  that  he  had,  as  the  petitioner 
was  Informed  and  believed,  money.  Jewelry, 
and  other  valuables  at  his  place  of  business ; 
that  a  number  of  persons  had  keys  to  his 
place  of  business,  and  were  entering  the 
place  daily  without  right  or  authority,  and 
that  unless  some  person  was  appointed  by 
the  court  to  take  charge  of  bis  affairs,  his 
property  would  be  stolen  and  carried  away. 
It  was  further  alleged  that  Mayer,  to  the 
petitioner's  knowledge,  had  no  relatives,  ex- 
cept a  sister  in  Ohio  and  a  brother  in  Mexico. 

Afterwards,  and  on  the  same  day,  the 
court  heard  the  petition,  and,  finding  that 
there  was  a  necessity  for  the  appointment  of 
a  guardian,  forthwith  appointed  one  Stuart 
Rice  as  such,  directing  that  general  letters 
of  guardianship  be  issued  to  him  upon  his 
giving  bond  and  qualifying  as  provided  by 
law.  No  notice  of  the  application  was  issued, 
nor  was  service  made  thereof  in  the  manner 
prescribed  by  the  statute,  or  at  all.  Rice 
Immediately  grave  the  bond  and  filed  his  oatb 
as  directed  by  the  court  and  general  letters 
of  guardianship  were  issued  to  him  bearing 
date  of  the  day  of  the  filing  of  the  petition. 
The  guardian  so  appointed  took  possession 
of  the  property  and  business  of  Mayer,  and 
conducted  the  business  as  a  going  concern 
during  the  time  he  acted  as  guardian.  No 
claims  of  general  creditors  were  presented 
to  the  guardian.  Claims,  however,  for  ex- 
penses incurred  during  the  Illness  of  the 
ward,  were  so  presented.  These  the  guardian 
submitted  to  the  court  for  approval  as  they 
were  presented,  and  paid  them  only  upon  re- 
ceiving the  authorization  of  the  court  so 
to  do. 

On  April  7,  1920,  the  guardian  filed  a  re- 
port of  his  acts  as  guardian  with  the  clerk 
of  the  court  The  report  contained  a  state- 
ment of  his  accoimt  with  the  estate,  recited 
that  Mayer  had  so  far  recovered  in  health 
as  to  be  able  to  manage  his  own  affairs,  and 
prayed  that  the  account  be  approved,  that 
an  allowance  be  made  to  him  for  his  services 
and  the  services  of  his  attorney,  and  that  he 
be  discharged  as  guardian  and  that  his  bonds- 
man be  exonerated.    The  court  fixed  a  time 
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for  hearing  tbe  report,  and  directed  that 
Mayer  be  served  with  notice  thereof.  At 
the  time  of  tbe  hearing  tbe  court  entered  an 
order  approving  the  report  It  allowed  the 
guardian  $100  for  his  services  and  $70  for 
the  services  of  his  attorney,  and  directed  that 
the  property  remaining  in  the  guardian's  pos- 
session be  turned  over  to  Mayer,  and  that 
upon  a  compliance  therewith  that  the  guard- 
ian's bondsman  be  exonerated.  Mayer  did 
not  appear  at  the  hearing.  Whether  he  was 
served  with  notice  thereof  does  not  appear 
farther  than  It  Is  so  recited  in  the  order  of 
the  court  Tbe  order  bears  date  of  April  13, 
1020. 

On  May  26,  1920,  Mayer,  appearing  special- 
ly for  that  purpose^  moved  the  court  to  set 
aside  and  quash  the  guardianship  preceed- 
ings  and  the  several  orders  made  therein, 
basing  the  motion  on  the  ground  that  tbe 
proceedings  were  void  for  want  of  Jurisdiction, 
A  citation  was  issued  and  served  upon  the 
guardian,  and  a  hearing  was  had  upon 
tbe  motion  on  June  20,  1020,  at  which  time 
the  motion  was  denied.  In  the  order  enter- 
ed denying  the  motion  the  caart  again  found 
as  facts  the  matters  set  forth  In  the  petition. 
It  does  not  appear,  however,  that  any  evi- 
dence was  talten  at  this  hearing.  On  the 
contrary.  It  is  recited  In  another  part  of  tbe 
order  that  tbe  "only  question  raised"  was 
tbe  question  whether  the  court  bad  Jurisdic- 
tion to  appoint  a  general  guardian  on  the  rec- 
ord as  it  appeared.  This  appeal  is  from  the 
last-mentioned  order. 

The  statute  (Laws  1017,  p.  607.  t  105) 
grants  imwer  to  tbe  8Ui)erior  court  of  any 
county  to  appoint  guardians  for  tbe  persons 
and  estates  of  minors,  Insane,  and  mentally 
lucompetoit  persons,  resident  of  such  county, 
and  of  tbe  estates  of  persons  nonresi- 
dent, when  tbe  estate  la  within  tbe  county 
and  needs  care  and  attention.  The  statute, 
however,  further  provides  (sections  197,  108) 
that  when  a  petition,  duly  verified,  Is  pre- 
sented to  the  superior  court  for  tbe  appoint- 
ment of  a  guardian  of  the  person  or  estate  of 
a  minor.  Insane,  or  mentally  incompetent  per- 
son, resident  of  the  county,  the  court  shall 
make  an  order  setting  a  time  for  the  hearing 
of  tbe  petition,  and  cause  notice  of  the  hear- 
ing to  be  Issued  and — 

"personally  served  upon  the  person  having  tbe 
custody,  care  and  control  of  such  minor,  insane 
or  mentally  Incompetent  person,  or  the  person 
with  whom  such  minor,  inBane  or  mentally  in- 
competent person  resides,  and  if  such  minor,  in- 
sane, or  mentally  incompetent  person  be  over 
the  age  of  fourteen  years,  then  such  notice  shall 
be  personally  served  upon  such  minor,  insane 
or  mentally  incompetent  person  also.  If  such 
minor,  insane  or  mentally  incompetent  person 
be  in  the  care,  custody  or  control  of  any  of- 
ficer or  Institution,  then  such  notice  shall  be 
served  upon  such  officer  or  head  of  such  in- 
stitution. The  notice  herein  provided  for  shall 
be  served  at  least  ten  days  prior  to  the  time 


set  for  such  hearing,  and  proof,  as  in  dvil  ac- 
tions provided,  of  such  service  shall  be  made 

and  filed  in  the  proceedings." 

Section  201  also  provides  that,  in  all  cases 
for  the  appointment  of  a  guardian,  the  peti- 
tion or  a  copy  thereof  shall  be  submitted  to 
the  prosecuting  attorney  of  tbe  county,  whose 
duty  it  shall  be  to  appear  for  sucb  minor, 
insane,  or  incompetent  person  at  sucb  bear- 
ing, unless  the  person  Is  represented  by  other 
counsel. 

[1,  2]  On  the  merits  of  the  case  little  need 
be  said.  It  Is  clear  that  the  court  acted  with- 
out Jurisdiction.  Tbe  proceeding  is  statu- 
tory, and  a  substantial  compliance  with  the 
statute  Is  necessary  to  the  appointment  of  a 
legally  constituted  guardian.  Here  there  was 
no  compliance,  or  purported  compliance,  with 
tbe  statute  relating  to  the  giving  and  serv- 
ice of  notice.  Tbe  court  on  the  presenta- 
tion of  tbe  petition  appointed  the  guardian 
without  notice  of  any  kind,  notwithstanding 
it  appeared  from  tbe  very  petition  upon  which 
the  appointment  was  made  that  tbe  person 
for  whose  property  the  appointment  was 
sought  was  wltbln  the  Jurisdiction  of  the 
court  and  under  tbe  care  and  control  of  an- 
other, and  in  an  institution  which  must  from 
its  very  description  have  had  a  head.  As 
we  beld  in  State  ex  rel.  Lowary  v.  Superior 
Court,  41  Wash.  450,  83  Pac  726,  the  require- 
ment that  service  be  made  on  the  person  hav- 
ing tbe  care  and  control  of  tbe  minor,  in- 
sane, or  mentally  Incompetoit  person  is  Juris- 
dictional, and  any  appointment  of  a  general 
guardian  without  giving  sucb  notice  is  void. 

[3,  4]  The  guardian  seeks  to  find  authority 
for  the  action  of  tbe  court  in  sections  200  and 
210  of  the  act  of  the  Legislature  above  cited. 
The  first  of  these  provides  that  in  cases  for 
the  appointment  of  a  guardian,  where  notice 
cannot  be  given  as  In  tbe  act  provided: 

"The  court  may  require  such  notice  as  to  it 
may  seem  right  and  proper  and  take  sudi  pro- 
ceedings as  it  shall  determine  npon  with  refer- 
ence to  the  appointment  of  audi  guardian." 

This  section  cannot  aid  tbe  proceedings. 
In  the  first  place,  nothing  appeared  sbo\^ing 
that  notice  could  not  be  served  as  in  tbe 
act  provided;  on  the  contrary,  it  afllrmative- 
ly  appeared  that  such  notice  could  have  been 
given;  and,  in  the  second  place,  tbe  secticm 
by  its  very  language  contemplates  some 
fond  of  notice,  and,  as  we  have  shown, 
no  notice  in  any  form  was  given,  not 
even  the  notice  to  the  prosecuting  attor- 
ney required  by  the  next  succeeding  section. 
It  may  be  here  proper  to  remark  that  notice 
to  the  prosecuting  attorney  of  an  application 
for  tbe  appointment  of  a  guardian  sbould  not 
be  regarded  by  the  courts  as  an  idle  cere- 
mony. That  officer's  duties  are  of  a  public 
nature.  He  views  the  proceedings  from  a 
disinterested  standpoint,  and  will  scrutinize 
with  more  care  tbe  facta  upon  wbldt  the  ap- 


Digitized  by 


Google 


Ck>Io.) 


EMPLOYER'S  IfUT.  IKS.  CO. 
(IMP.) 


T.  ICORaXTLSKI 


725 


plication  Is  based  tban  will  the  applicanta  for 
tbe  appointment.  The  applicants  are  not  al- 
ways disinterested,  even  where  they  are  re- 
lated to  the  person  for  whose  property  the 
application  Is  made,  and  have  a  contingent  in- 
terest In  his  property  as  heirs  at  law,  and 
strangers  to  tbe  person  and  his  property,  as 
the  applicant  was  in  this  instance,  usually 
apply  because  they  foriesee  some  benefit  to  ac- 
cme  to  themselves  by  reason  of  tbe  appoint- 
ment. 

The  other  section  upon  whldi  reliance  is 
placed  reads  as  follows: 

"It  is  tbe  ioteDtion  of  this  act  that  the  courts 
mentioned  shall  have  full  and  ample  power  and 
authority  to  administer  and  settle  all  estates  of 
decedents,  minors,  insane  and  mentally  incom- 
petent persons  in  this  act  mentioned.  If  the 
provisions  of  this  [act]  with  reference  to  the 
administration  and  settlement  of  such  estates 
should  in  any  cases  and  ander  any  drcnm- 
•tances  be  inapplicable  or  insufficient  or  doubt- 
ful, the  conrt  shall  nevertheless  have  full  pow- 
er and  authority  to  proceed  with  such  adminis- 
tration and  settlement  in  any  manner  and  way 
wliich  to  the  court  seems  right  and  proper,  all 
to  the  end  that  such  estates  may  be  by  the 
conrt  administered  upon  and  settled." 

rtl  It  is  contended  that  because  of  the  some- 
what peculiar  facts  presented  the  general 
statutes  were  insufficient,  inapplicable,  and 
doubtful;  hence  the  court  could  under  this  sec- 
tion direct  the  estate  to  be  administered  upon 
in  any  manner  which  to  it  seemed  right  and 
proper.  But  we  cannot  think  the  contention 
tenable.  The  application  of  the  general  stat- 
ntes  were  not  inapplicable,  insufficient,  nor 
doubtful.  On  the  contrary,  the  case  was 
one  falling  within  the  rules  there  laid  down, 
and  nothing  interfered  with  the  giving  of 
tbe  notices  therein  required.  It  is  passible 
that  under  this  and  other  provisions  of  the 
statute  the  court  can,  where  an  emergency 
exists  for  the  immediate  preservation  of  prop- 
erty, appoint  Some  person  to  conserve  the 
property  until  a  guardian  can  be  appointed 
after  notice;  but,  be  this  as  It  may,  it  does 
not  dispense  with  notice  in  any  case  where 
It  is  possible  to  give  notice. 

[•]  Our  conclusion  is  that  the  proceedings 
were  void.  It  remains  to  inquire  whether  the 
appellant  la  entitled  to  tbe  relief  for  which 
be  asks.  In  Stark  Brothers  t.  Royce,  44 
Wash.  287,  87  Pac.  340,  we  held  that  a  void 
Judgment  could  be  set  aside  on  motion,  and 
In  the  case  of  State  ex  rel.  Lowary  v.  Superi- 
or Court,  supra,  where  the  proceedings  to 
vacate  the  order  appointing  a  guardian  were 
substantially  the  proceedings  adopted  here, 
we  held  the  proceedings  appropriate,  that  the 
order  appointing  the  guardian  was  without 
Jurisdiction  and  void,  and  reversed  the 
order  of  the  trial  court,  with  instructions  to 
vacate  the  order  of  appointment  The  prin- 
ciple of  the  cases  la  applicable  to  the  present 


case,  and  warrants  the  relief  for  which  tbe 
appellant  asks. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded,  with  instruction  to  en- 
ter an  order  setting  aside  the  order  appoint- 
ing the  guardian  of  the  estate  of  the  appel- 
lant, and  all  of  the  subsequent  orders  made  In 
such  cause.  The  appellant  will  recover  his 
costs  on  this  appeal. 

PARKER,  MOUNT,  MACKINTOSH,  and 
BRIDGES,  JJ.,  concur. 


(69  Colo.  223) 

EMPLOYER'S  MUT.  INS.  CO.  et  al.  v.  MOR- 
GULSKI  et  al.     (No.  9872.) 

(Supreme  Court  of  Colorado.    Nov.  8,  IVM.) 

1.  Master  and  servant  ®=34I8(6)  —  Supreme 
Court  cannot  reverse  commission's  findings 
on  weight  of  evidence  In  compensation  case. 

The  Supreme  Court,  on  appeal  from  the 
district  court's  judgment,  cannot  reverse  the 
finding  of  the  State  Industrial  Commission  on 
the  weight  of  e^dence. 

2.  Marriage  «s»50(S)  —  Evidence  sustaining 
finding  that  workmen's  compensation  claim- 
ant was  married  to  deceased  employe. 

A  finding  that  claimant  of  death  benefits 
under  the  Workmen's  Compensation  Law 
(Laws  1919,  p.  700)  was  married  to  deceased 
held  sustained  by  evidence;  it  appearing  that 
claimant  and  deceased  had  agreed  to  be  man 
and  wife  and  to  cohabit,  but  that  such  agree- 
ment Ibas  kept  from  the  knowledge  of  claim- 
ant's father,  although  not  from  the  mother,  and 
that  deceased  lived  with  claimant  in  the  fa- 
ther's house. 

Department  2. 

Error  to  District  CJonrt,  Clt;r  and  Ooonty 
of  Denver;  Julian  H.  Moore,  Judge. 

Proceedings  under  tbe  Workmen's  Com- 
pensation Act  by  Lillian  A.  Morgulskl,  as 
widow  of  Joe  Morgulskl,  employC,  opposed  by 
the  Oakdale  Coal  Company,  employer,  and 
the  Employer's  Mutual  Insurance  Company 
and  Lloyd's  of  London,  insurance  carriers. 
An  award  by  the  Industrial  Commission  was 
affirmed  by  the  district  court  of  the  city  and 
county  of  Denver,  and  the  employer  and  in- 
surance carriers  bring  error.    Affirmed. 

Frank  C.  West,  of  Denver,  for  plaintiff  in 
error  Elmployer's  Mut  Ins.  Co. 

H.  A.  Hicks,  of  Denver,  for  plalntlfl  In  er- 
ror Lloyd's  of  London. 

0.  M.  McCutchen,  of  Denver,  for  defendant 
in  error  MorgulsU, 

Victor  B.  Keyes,  Atty.  Gen.,  and  John  S. 
Pine,  Asst  Atty.  Gen.,  for  defendant  In  error 
Industrial  Commission. 

DBNISON,  J.  There  seem  to  be  two 
questions  which  arise  upon  this  record: 
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(1)  Was  Lillian  A.  Morgnlskl  tbe  wife  of 
Joe  Morgulski,  whose  deatb  benefits  she 
claims? 

(2)  If  sbe  was,  was  she  dependent  on  him 
for  support? 

She  testifies  and  It  is  undlspnted  that  he 
desiried  to  mairry  her  and  she  him.  She 
farther  testifies  that  her  father  objected, 
while  her  mother  approved.  They  became 
engaged,  and  on  July  4,  1918,  they  agreed 
that  they  would  live  together  as  man  and 
wife  and  would  marry  by  ceremony  as  soon 
as  they  could  get  the  father's  consoit,  which 
they  hoped  to  obtain,  since  his  only  objection 
was  her  youth.  Pursuant  to  this  agreem«it 
they  told  her  mother  that  they  were  married, 
and  proceeded  to  have  Intercourse,  occupying, 
at  various  times,  the  same  room  m  the  house 
of  her  father  and  mother,  without  the  knowl- 
edge of  the  father,  but  with  the  knowledge 
of  the  mother,  keeping  their  so-called  mar- 
riage secret  because  of  tlie  father's  objec- 
tions. 

It  is  impossiUe  to  determine  from  the  tes- 
timony whether  the  deceased  lived  at  the 
father's  house  or  merely  virited  the  claim- 
ant there  at  night  Her  testimony  and  that 
of  her  mother  is  consistent  with  the  claim 
that  he  merely  visited  her  there,  occupying 
the  same  room  with  her,  but  not  taking  his 
meals  there,  and  not  contributing  to  the  sap- 
port  of  the  f&mily,  except  a  few  dollars,  which 
were  by  her  given  to  her  mother.  It  is  also 
consistent  (except,  perhaps,  for  the  alleged 
fact  that  their  relations  were  secret  from  the 
father)  with  the  theory  that  he  remained 
there  weeks  and  perhaps  months  at  a  time, 
practically  as  a  member  of  the  family. 

Morgulskl  told  one  of  his  employers  that 
he  was  married  to  the  claimant  He  also, 
when  entering  the  employment  of  the  Oak- 
dale  Company,  August  12,  1918,  signed  an 
application  which  stated  that  he  was  mar- 
ried, and  that  his  wife's  name  was  Lillian 
Morgnlsld,  and  gave  her  name  at  the  address 
of  her  mother  as  the  person  to  whom  infor- 
matlou  should  tie  given  In  case  of  accident  to 
him.  The  mother  testified  that  her  daughter 
and  Morgulskl  told  her  that  they  were  mar- 
ried, but  wished  to  keep  it  secret  from  the 
fathw. 

{1]  We  cannot  reverse  the  finding  of  the 
commission  on  the  weight  of  evidence^  and 
therefore  do  not  review  It  further. 

Tile  plaintiffs  in  error,  however,  insist  that 
a  mere  contract  of  marriage,  that  Is,  an 
agreement  to  be  then,  there,  and  thenceforth 
man  and  wife,  does  not  constitute  marriage 
without  cohabitation,  and  that  such  cohabi- 
tation must  be,  not  merely  sexual  intercourse 
on  visits  of  more  or  less  length,  yet  tempo- 
rary, but  actual  dwelling  together  in  the  usu- 
ual  manner  of  married  people,  dwelling,  as 
one  court  has  expressed  It,  "with  the  habit 
and  repute  of  marriage" ;  that  In  the  present 


case  there  was  no  such  coliabitatlon,  and 
therefore  the  claimant  was  not  the  wife  of 
the  deceased. 

[2]  The  flaw  in  this  reasoning  is  in  the  mi- 
nor premise.  The  evidence  does  not  wholly 
fail  to  show  a  cohabitation  as  of  marriage, 
though  it  is  most  unsatisfactory  so  far  as 
the  testimony  and  conduct  of  the  claimant 
and  her  mother  are  concerned,  but  the  added 
documentary  evidence  that  deceased  regard- 
ed claimant  as  his  wife  and  directed  infor- 
mation to  her  in  case  of  accident  to  him  must 
be  regarded  as  giving  character  to  such  co- 
habitation as  they  had;  and  therefore,  though 
the  company's  claim  as  to  the  kind  of  cohab- 
itation, reQulsite  In  such  a  case  to  constitute 
marriage,  be  correct  we  cannot  say  that  the 
finding  of  the  commission  was  unjustified. 

This  case  must  be  distinguished  from  those 
where  the  sole  or  principal  evidence  of  the 
contract  of  marriage  Is  ccAabltatlon,  and 
from  those  where  such  contract  is  denied  by 
one  of  the  parties  thereto,  as  in  Peery  ▼. 
Peery,  27  Colo.  App.  533,  160  Paa  329,  and 
from  those  in  which  the  testimony  of  <«ie  of 
the  parties  to  the  contract  Is  the  only  direct 
evidence  thereof. 

As  to  the  support  there  is,  we  think,  suf- 
flcieat  evidence  that  she  was  dependent  on 
him,  so  that  the  finding  must  stand. 

Judgment  should  be  affirmed. 

TEOJLESB.  and  BAILE!;,  JJ.  (sitting  fwr 
OABBIGUES,  G.  J.,  and  SCOTT,  JJ,  ooncnr.  - 


(69  Colo.  276> 

CHICAGO,  B.  &  Q.  R.  CO.  v.  PUBLIC 

UTILITIES  COIMIMISSION  st  al. 

(No.  9787.) 

(Supreme  Cioart  of  Colorado.    Nov.  8,  1920.> 

1.  Emiaent  domain  «=>e9— Right  to  oompossa- 
tlon  for  property  taken  exists  reganHess  of 
oonstltutlonal  provisions. 

The  right  of  a  person  or  corporation  whose 
property  is  taken  for  public  use  to  compensa- 
tion therefor  exists  regardless  of  constitational 
provisions,  such  right  being  incident  to  tlie  ex- 
ercise of  tile  power  of  eminent  domain. 

2.  Eminent  domain  «=382— Railroad  entitled  to 
oompensatlon  for  taking  of  Its  "property"  by 
opening  street  across  tracks. 

A  railroad  company  acrosB  wliose  tracks  a 
street  is  opened  is  entitled  to  compensation  un- 
der the  constitutional  provisions  relating  to 
taking  of  property  for  public  use  without  com- 
pensation, "property"  consisting,  not  in  the 
ttiing  said  to  be  owned,  but  in  tbe  right  to  do- 
minion over  it  control  of  its  use,  and  disposi- 
tion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prop- 
erty.] 
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3.  Eminent  domain  4^55  —  Street  may  not 
cross  railroad  right  of  way  without  oondem- 
nation  proceedings. 
In    view    of    fact    that    Rer.    8t    IWH,    i 
6525,   pars,  69   and   74,   gived   town   and   city 
councils  express  power  to  extend  streets  across 
railroads,  and  of  section  6588,  contemplating 
the  necessity  for  condenination  of  right  of  way 
for  streets,  the  state  Public  Utilities  Uommls- 
■ion  has  no  power  by  an  order,  without  pro- 
ceedings  in    condemnation,   to    open    a   street 
across  a  railroad  right  of  way. 

Scott  and  Allen,  JJ.,  dissenting. 

En  Banc. 

Writ  of  Review  to  the  Public  Utilities  Com- 
mission. 

Writ  of  reylew  by  the  Chicago,  Burlington 
&  Qulncy  Railroad  Company  against  the  Pub- 
lic Utilities  Commission  and  others  to  set 
aside  an  order  by  respondents  opening  a 
street  across  petitioner's  right  of  way  with- 
out ccokdemoatlon  iproceedlnga.  Order  te- 
oated. 

B.  B.  Whltted  and  J.  L.  Rice,  both  of  Den- 
ver, for  petitioner. 
Coen  &  Sauter,  of  Sterling,  for  respondents. 

TBLIiER,  J.  The  question  for  determina- 
tion In  this  case  Is  as  to  the  right  of  the 
Public  Utilities  Commission,  by  on  order, 
without  any  proceeding  in  condemnation,  to 
open  a  street  across  a  railroad  right  of  way. 

The  argument  of  counsel  for  the  respondent 
Is,  In  brief,  as  follows: 

The  state  has  delegated  to  the  commission 
a  part  of  the  police  power,  that  Is,  the  right 
to  regulate  railroad  companies  In  various 
matters.  Including  the  putting  to.  of  street 
crossings,  etc. 

That  being  so,  the  order  to  put  In  a  crossing 
is  within  the  authority  of  the  commission, 
and  the  order  should  be  afbmed. 

The  defect  In  this  argument  Is  due  to  a 
failure  to  distinguish  between  the  police  pow- 
er, and  the  right  of  eminent  domain;  between 
the  power  to  compel  the  Installation  of  cross- 
ings, and  the  power  to  take  land  for  streeta 
or  other  public  purposes. 

A  crossing  may  be  ordered  put  in  under 
the  police  i>ower  of  the  state;  land  may  be 
taken  for  a  street  only  by  the  ezerdse  of  the 
right  of  eminent  domain. 

Throughout  the  brief  for  respondent,'  this 
misapprehension  appears.  Cases  are  cited  to 
the  effect  that  crossings  may  be  ordered  In, 
at  the  expense  of  railroad  companies,  and 
that  uncompensated  obedience  to  a  regula- 
tion, enacted  for  the  public  safety  under  Che 
police  power  of  the  state,  la  not  a  taking  of 
private  property  without  Just  compensation; 
with  all  of  which  we  agree.  Those  cases 
have,  however,  no  bearing  on  the  question  at 
Issue.  Indeed,  the  commission  seems  to  have 
first  fallen  into  this  error  of  supposing  that 


the  power  to  require  the  construction  of 
crossings  was  equivalent  to  the  power  to  take 
land  for  a  roadway  across  the  tracks.  The 
commission's  "Statement,"  preliminary  to  the 
order,  discusses  the  necessity  for  a  street 
across  the  tracks,  and  then  orders  the  remov- 
al of  the  platform,  and  the  Installing  of  a 
crossing.  It  is  apparently  assumed  that  the 
order  opened  the  street,  as  well  as  required 
the  putting  in  of  a  crossing. 

It  Is  nowhere  claimed  that  the  commission 
has  the  right  of  eminent  domain;  the  con- 
tention is  based  entirely  upon  the  assumption 
that  the  order,  being  valid  as  an  exercise  of 
police  power,  operated  to  op^  the  street. 

Tlie  distinction  'between  the  two  powers 
above  motioned  is  universally  recognized. 

In  12  C.  J.  at  page  905,  it  is  said: 

"The  police  power  is  to  be  clearly  distingnish- 
ed  from  the  right  of  eminent  domain;  and  the 
distinction  lies  in  this,  that  in  the  exercise  of 
the  latter  right  private  property  is  taken 
for  public  use  and  the  owner  is  invariably  en- 
titled to  compensation  therefor,  while  the  po- 
lice power  is  usually  exerted  merely  to  regulate 
the  use  and  enjoyment  of  property  by  the  own- 
er, or,  if  he  is  deprived  of  hit  pr<verty  out- 
right, it  is  not  taken  for  public  use,  but  rath- 
er destroyed  in  order  to  promote  the  general 
welfare  of  the  public;  and  in  neither  case  is 
the  owner  entitled  to  any  compensation  for  any 
injury  which  he  may  sustain  in  CMiseqnence 
thereof,  for  the  law  considers  that  either  the 
injury  is  damnum  absgne  injuria  or  the  owner 
is  sufficiently  compensated  by  sharing  in  the 
general  benefits  resulting  from  the  exercise 
of  the  police  power." 

In  Lewis  on  Eminent  Domain  (2d  Ed.)  {  6, 
the  police  power  Is  said  to  be  dearly  dis- 
tinguishable from  the  right  of  eminent  do- 
main.   The  author  says: 

"Under  the  one  the  public  welfare  is  pro- 
moted by  regulating  and  restricting  the  use 
and  enjoyment  of  the  property  by  the  owner; 
under  the  other,  the  public  welfare  is  promoted 
by  taking  the  property  from  the  owner  and 
appropriating  it  to  some  particular  use." 

In  10  R.  C.  L.  p.  7,  In  discussing  the  distinc- 
tion between  police  power  and  eminent  do- 
main. It  Is  said: 

"The  real  distinction,  however,  lies  in  the 
fact  that  in  eminent  domain  property  or  a 
right  in  property  is  taken  from  the  owner,  and 
transferred  to  a  public  agency  to  be  enjoyed 
by  it  as  its  own;  whereas  the  police  power,  al- 
though it  may  and  often  does  take  property  in 
the  constitutional  sense,  so  that  it  must  be 
paid  for,  yet  this  is  not  accomplished  by  a 
transfer  of  ownership,  but  by  destroying  the 
property  or  impairing  its  value." 

It  is  manifest,  then,  that  the  discussion  of 
the  i)olice  power  is  wholly  beside  the  mark. 
No  case  Is  dted,  and  we  find  none,  which 
supports  the  contention  of  counsel. 

On  the  other  hand  there  are  many  cases 
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which  recognize  the  necessity  for  a  proceed* 
ing  in  condemnation  to  open  a  road  across 
a  railroad  right  of  way. 

In  24  L.  R.  A.  (N.  S.),  In  a  note  .at  page 
1214,  it  is  said: 

"General  power  to  lay  out,  extend,  and  open 
streets,  when  authority  to  condemn  property 
la  also  conferred,  will  permit  the  opening  of 
a  street  across  a  railway  right  of  way." 

To  this  note  are  cited  cases  from  Georgia, 
Illinois,  Minnesota,  Missouri,  Ohio,  New 
York,  Connecticut,  Indiana,  South  Dakota, 
and  New  Jersey. 

On  page  1226  of  the  same  volume,  In  a 
note,  it  is  said: 

"As  an  easement  in  a  railway  right  of  way 
is  property  within  a  constitutional  inhibition 
against  taking  or  damaging  private  property 
for  pnbUc  use  without  compensation,  it  is 
generally  held  that  a  street  or  highway,  can- 
not  be  laid  oat  or  established  across  it  with- 
ont  making  compensation  therefor." 

To  this  note  are  cited  cases  from  Arkansas, 
Connecticut,  Georgia,  Illinois,  United  States 
Supreme  Court,  Indiana,  Kansas,  Kentudcy, 
Massachusetts,  Michigan,  Missouri,  Nebraska, 
New  Jersey,  and  Pennsylvania.  The  note 
also  points  out  that — 

"Notwithstanding  a  railway  company  mnst  be 
compensated  for  the  laying  oat  of  a  street 
across  its  right  of  way,  yet  the  expense  of  con- 
structing the  crossing  and  its  approaches  may 
be  lawfully  imposed  upon  it." 

The  distinction  Is  that  the  taking  la  under 
the  right  of  eminent  domain,  wnile  the  reg- 
ulating as  to  crossings  and  approaches  is 
under  the  police  power  of  this  state. 

In  15  Cya  669,  It  U  said: 

"A  railroad  company  is  entitled  to  compensa- 
tion for  the  location  of  a  public  highway  across 
its  right  of  way." 

In  support  of  this  text  cases  are  dted  from 
Illinois,  Kansas,  Massachusetts,  New  Jersey, 
Ohio,  and  Pennsylvania. 

[1]  ^nie  right  of  a  person  or  corporation, 
whose  property  is  taken  for  public  use,  to 
compensation  therefor,  is  guaranteed  by  tx>th 
the  state  and  the  federal  Oonstitotions.  Such 
right,  however,  exists  regardless  of  consti- 
tutional provisions.  It  is  a  settled  principle 
of  universal  law,  reaching  back  of  all  con- 
stitutional provisions,  that  the  right  to  com- 
pei^ation  Is  an  incident  to  the  exercise  of 
the  power  of  eminent  domain.  C.  B.  &  Q.  R. 
Co.  V.  Chicago,  166  U.  S.  226,  17  Sup.  Ot 
S81,  41  U  Ed.  979. 

[2]  The  fact  that  property  may  be  dam- 
aged or  destroyed,  without  compensation, 
under  the  police  power,  has  no  bearing  up- 
on this  controversy.  Here  the  property  is  to 
be  "taken,"  and  devoted  to  a  public  use,  the 
railroad  company  retaining  a  right  to  its  use, 
qualified  by  the  right  of  the  public  to  a  new 
use.  "Property"  consists,  not  in  the  thing 
said  to  be  owned,  but  In  the  right  to  domin- 


ion over  it,  control  of  Its  use,  and  disposition. 
The  thing  owned  may  be  tangible  or  intang- 
ible, a  fee  in  land  or  an  easement  in  it.  A 
railroad  company  across  whose  tracks  a 
street  is  opened  loses  the  exclusive  control — 
which  Is  property — over  the  part  devoted  to 
street  purposes,  and  hence  a  part  of  its  prop- 
erty is  "talcen."  Its  right  to  compensation 
for  that  part  is  a  natural  right,  protected 
by  express  constitutional  provisions.  Such 
is  the  declaration  of  the  United  States  Su- 
preme Court  In  the  case  last  dted. 

[3]  There  Is,  ndoreover,  no  reason  for  giv- 
ing to  the  commission  the  right  to  condemn. 

Paragraph  59  of  section  6525,  R.  S.  1908, 
gives  express  power  to  town  and  city  coun- 
cils to  extoid  streets  across  railroads. 

Paragraph  74  of  said  section  provides  that 
whai  it  shall  be  deemed  necessary  by  any 
municipal  corporation  to  enter  upon  or  take 
private  property  for  any  of  the  uses  thereto- 
fore named,  which  includes  street  purposes, 
the  same  shall  be  examined,  ^appraised,  and 
the  damages  thereon  assessed,  and  the  pro- 
ceedings In  connection  therewith  shall  be  In 
all  respects  the  same  as  is  now  or  may  here- 
after be  provided  by  general  law  for  the  tak- 
ing of  private  property  for  pubUc  or  private 
use. 

This  shows  that  the  Legislature  recognized 
that  In  carrying  out  the  powers  given  by  par- 
agraph 69  the  right  of  eminent  domain  was 
necessary  to  be  granted,  or  at  least  that  it 
was  advisable  to  grant  it  Doubtless,  under 
the  authorities,  the  right  given  in  a  prerioas 
parai^pb  of  that  section  to  eixtend  «nd 
open  streets  would  have  given  the  ri^t  to 
cross  railways  by  oondMunatioa  bat  the  mat- 
ter is  made  dear  by  the  paragraph  in  ques- 
tion. 

Section  6588,  B.  S.  1908,  clearly  contem- 
plates the  necessity  for  a  condemnation  of  a 
right  of  way  for  a  street    It  provides: 

"No  street  ov  highway  shall  l>e  opened, 
straightened  or  widened,  nor  shall  any  other 
improvement  be  made  which  will  require  pro- 
ceedings to  condemn  private  property,  with- 
out the  concurrence  in  the  ordinance  or  res- 
olution directing  the  same  ot  two-thirds  of  the 
whole  number  of  the  members  elected  to  the 
council  or  board  of  trustees," 

If  the  dtizens  of  Peetz  want  the  street 
extended  they  can  doubtless  induce  the  town 
council  to  take  appropriate  action  to  that 
end.  This  local  action  better  accords  with 
the  prindples  of  popular  govemm^t  than 
does  the  committing  of  the  matter  to  the  de- 
termination of  a  state  commission. 

In  every  view  of  the  case,  the  cohdusioo  is 
irresistible  that  the  commission  did  not  reg- 
ularly pursue  its  authority  and  hence  its 
order  is  Invalid.  The  commission  is  there- 
fore directed  to  vacate  the  order. 

SCOTT  and  AM^EN,  JJ.,  dissent 
BAILEIZ,  J.,  not  partidpating. 
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DENVER  &  R.  G.  a  CO.  v.  JOHNSON  tt  aL 
(No.  9614.) 

{Supreme  Court  of  Colorado.    Noy.  8,  1920.) 

I.  Carriers  «=3l45— wnhont  negllgenoe  no  lia- 
bility as  warehouseman  or  trustee. 
A  carrier,  havinc  been  free  from  negligence, 
.ia   relieved  of  any  liability  as  warehouseman 
«r  trustee  for  burning  of  goods  shipped. 

Z  Carriers  «=>li4— Facts  held  to  sliow  earrior 
discliarged  from  liability  by  doilvory. 
Where  one  ear  was  unloaded  by  the  car- 
rier and  the  goods  placed  in  a  warehouse  and 
another  car  was  placed  forninloading  and  a  por- 
tion of  the  shipment  removed  by  the  consignee, 
who  signed  receipts  for  both  cars,  there  was 
a  delivery,  relieying  the  carrier  from  liability 
for  the  subsequent  destruction  of  the  shipments 
by  fire. 

En  Bana 

Error  to  District  Court,  Costilla  County: 
3.  C.  Wiley,  Judge. 

Action  by  J.  E.  Johnson  and  another,  part- 
ners as  Johnson  &  RatlUT,  against  the  Denver 
&  Bio  Grande  Railroad  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed  and  remanded,  with  directions. 

G.  N.  Clark  and  O.  A.  Luztord,  both  of  Den- 
ver, for  plaintiff  In  error. 

W.  W.  Piatt,  of  Alamosa,  for  defendants  In 
error. 

ALLEN,  J.  This  Is  an  action  for  damages 
for  the  destmctlon  or  Injury  by  fire  of  certain 
goods  contained  In  a  warehouse  and  In  a 
freight  car  of  a  common  carrier,  the  defend- 
ant In  this  case.  The  property  had  been  In 
transit,  on  defendant's  railroad,  add  had 
reached  its  destination.  The  plaintiffs  were 
the  consignees  to  whom  the  merdiandlse  in 
question  bad  been  shipped.  The  cause  was 
tried  on  agreed  facts.  Judgment  was  for 
plaintiffs,  and  defendant  has  sued  out  this 
writ  of  error. 

[1, 2]  It  was  stipulated  at  the  trial  that  the 
defendant  was  guilty  of  no  negligence.  Thifl 
admitted  fact  relieves  the  defendant  of  any 
liability  as  a  warehouseman  or  bailee.  10  C. 
J.  246.  Plaintiffs'  recovery  is  sought  upon  the 
theory  that,  under  the  agreed  facts  and  with 
reference  to  the  property  in  question,  the  de- 
fendant Is  liable  as  a  common  carrier,  under 
the  rule  that  a  common  carrier  is  liable  for 
all  loss  or  destruction  of,  or  injury  to,  such 
goods  as  are  in  his  possession  as  carrier.  The 
correctness  of  this  theory  is  the  only  question 
to  be  determined  upon  this  review,  and  the 
following  are  the  facts  which  are  material  in 
this  connection: 

On  July  2, 1016,  the  defoidant  in  Its  capac- 
ity as  a  common  carrier  was  transporting 
certain  merchandise^  consisting  of  auto  cas- 
ings and  horse  nails,  billed  to  the  plaintiffs  at 
Blanca,  Colo.    These  goods,  on  that  day,  ar- 
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rived  at  Blanca,  and  were  unloaded  and  plac- 
ed by  the  defendant  in  Its  warehouse  at  that 
point  On  the  same  day  the  defendant  was 
transporting  a  car  of  hardware^  billed  to  the 
plaintiffs,  and  the  car  arrived  at  Blanca.  It 
was  spotted  at  the  usual  and  convenient  place 
for  unloading,  after  6  o'clock  p.  m.  On  the 
nest  day,  July  3, 1916,  and  at  about  9  o'clock 
a.  m.,  the  defendant's  agent  at  Blanca  noti- 
fied the  plaintiffs  that  the  above-mentioned 
goods  and  hardware  had  arrived.  Some  time 
during  that  forenoon  the  plaintiffs  signed 
"lists  of  said  goods,  commonly  known  as  're- 
ceipts,' covering  all  of  said  goods  and  hard- 
ware." The  agreed  statement  of  facts  further 
recites: 

"That  plalntiffB  broke  the  seal  of  C.  B.  &  L 
car  2697,  containing  the  aforesaid  hardware, 
and  unloaded  from  it  into  a  farmer's  wagon 
one  wagonload  of  wire  fence  contained  In  said 
shipment,  and  thereupon  closed  and  securely 
locked  said  car,  during  the  afternoon  of  July  3, 
1916.  The  auto  casings  and  horse  nails  were 
not  removed  from  defendant's  warehouse,  al- 
though plaintiffs  had  access  to  said  warehonse 
and  said  goods  and  hardware  at  all  times  dur- 
ing the  day  of  July  8,  1916." 

At  about  2  o'clock  a.  m.  of  July  4, 1916,  the 
freight  depot  and  warehouae  of  the  defend- 
ant, and  the  freight  car  above  mentioned, 
were  discovered  to  be  on  flre,  and  were  soon 
burned  and  destroyed.  The  destruction  of, 
or  Injury  to,  the  merchandise  consigned  to  the 
plaintiffs,  and  whldi  had  not  yet  been  remov- 
ed from  the  car  and  from  the  warehouse,  was 
caused  by  this  flre. 

The  plaintiffs  rely  upon  the  rule  that  the 
extraordinary  liability  of  the  carrier  contin- 
ues until  the  consignee  has  had  a  reasonable 
time  in  which  to  remove  the  goods.  This  rule, 
however,  is  usually  applied  in  cases  where  the 
shipment,  on  Its  arrival  at  the  destination,  is 
awaiting  delivery  to  the  consignee.  In  10  C.  J. 
285,  the  rule  is  discussed  under  the  heading: 
"Custody  Awaiting  Delivery  to  Consignee." 
In  D.  &  R.  G.  R.  R.  Co.  v,  Peterson,  SO  Colo. 
77,  69  Pac.  678,  07  Am.  St  Rep.  76,  cited  by 
plaintiffs,  the  goods  were  awaiting  delivery, 
at  the  time  of  their  destruction  by  fire. 

In  the  Instant  case  there  was  a  delivery. 
The  signing  of  the  receipts  was  a  delivery  of 
all  of  the  goods  Involved  in  this  case.  In  10 
O.  J.  248,  It  is  said : 

"Where  the  goods  have  reached  their  des- 
tination, and  the  consignee  gives  his  receipt  for 
the  same,  there  is  a  final  delivery,  and  it  makes 
no  difference  that  a  part  of  the  goods  are  tem- 
porarily left  on  the  carrier's  premises." 

As  to  the  hardware  in  the  car,  the  plalntlfla 
assumed  control  of  the  same.  They  had  bro- 
ken the  seal  and  entered  the  car  before  the 
flre  occurred.  This  shows  final  delivery.  1 
Moore  on  Carriers.  i>.  200.  After  completion 
of  the  contract  of  carriage  and  complete  deli- 
very to  and  acceptance  by  the  .consignee,  the 
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common  carrier  is  not  liable,  as  snch,  for  loss 
or  injury  to  the  shipment  thereafter  occur- 
ring. 10  C.  J.  247,  i  350;  4  R.  C.  L.  759,  f  226. 
A  headnote  in  the  Pacific  Reporter  to  the 
opinion  of  this  court  in  Lynch  v.  Union  Pac 
R.  Co.,  65  Colo.  152,  172  Pac.  1062,  reads  as 
follows: 

"Where  railway  deliTcra  a  carload  of  regeta- 
blea  to  consignee,  who  accepts  same  and  starts 
removing  vegetables  from  the  car,  the  rail- 
way's responsibility  for  the  safety  of  the  Tege- 
tables  ceases;  and,  where  vegetables  remain- 
ing in  car  freeze,  the  railway  is  not  liable  for 
damages  sustained." 

Upon  the  principles  announced  or  applied 
in  the  authorities  above  cited,  the  defendant 
in  the  instant  case  is  not  liable,  and  it  was 
error  to  raider  Judgment  for  plaintiffs. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  action. 

Reversed  and  remanded. 

SCOTT  and  BAILEY,  JJ^  not  participat- 
ing. 


(33  Idaho,  2»2) 

LEITCH  V.  OWYHEE  SHEEP  &  LAND  CO. 

(No.  3180.) 

(Supreme  Court  of  Idaho.    Nov.  20,  1920.) 

1.  Animals  «=>93— Grazing  held  no  invasion  of 
right  of  partnership  under  two-mile  limit  law. 

Under  the  provisions  of  C.  S.  ii  1U08  and 
1909,  partnership  sheep  have  no  lawful  right 
to  graze  within  two  miles  of  the  dwelling  house 
on  the  land  or  possessory  claim  of  one  of  the 
partners;  nor  can  the  partner  sustain  an; 
damages  by  reason  of  the  fact  that  other  sheep 
have  grazed  thereon.  Such  grazing  invades 
no  legal  right  of  the  partnership. 

2.  Animals  «=99 1— Purpose  of  two-mile  limit 
law  stated. 

One  of  the  purposes  of  the  provisions  of 
the  statute  above  referred  to  is  to  protect  the 
public  range  for  the  benefit  of  the  live  stock  of 
the  owner  or  possessory  claimant  within  two 
miles  of  his  dwelling  honse. 

3.  Animals  9=»I00(4)— Proof  of  loss  on  part- 
nership sheep  Incompetent  to  show  damage 
to  partner  from  trespass  of  other  sheep. 

Proof  of  loss  in  the  weight  of  partnership 
lambs  and  loss  in  the  wool  clip  of  partnership 
sheep  is  not  competent  evidence  to  establish 
damages  resulting  from  the  trespass  of  other 
sheep  on  the  homestead  of  one  of  the  part- 
ners, nor  from  the  destruction  of  pasturage 
thereon. 

Appeal  from  District  Court,  Twin  Falhi 
County;     Wm.  A.  Babcock,  Judge. 

Action  by  William  R.  Leltch  against  the 
Owyhee  Sheep  &  Land  Company,  a  corpora- 
tion, for  damages  for  trespass  under  the  two- 
mile  limit  law  and  on  a  homestead.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 


Reversed  and  remanded,  with  directions  to 
dismiss  plaintiff's  first  cause  of  action  and  to 
grant  a  new  trial  as  to  the  second  cause  of 
action. 

W.  P.  Guthrie,  of  Twin  Falls,  for  appel- 
lant 

C.  M.  Booth,  of  Pocatello,  and  E.  M.  Wolfe 
and  J.  F.  Martin,  both  of  Twin  Falls,  for' 
respondent 

BUDGE,  J.  Respondent's  complaint  con- 
tains two  causes  of  action:  The  first,  to  re- 
cover the  p«ialty  provided  by  C.  S.  {  1909, 
for  the  unlawful  grhzing  of  sheep  within  two 
miles  of  his  dwelling  house;  the  second, 
to  recover  for  the  grazing  of  sheep  upon  his 
homestead.  The  cause  was  tried  upon  this 
complaint  and  appellant's  amended  answer, 
which  put  in  issue  all  of  the  material  alle- 
gations of  the  complaint,  resulting  in  a  ver- 
dict for  respondent  ui)on  which  Judgment  was 
entered.    This  appeal  is  from  the  Judgment 

The  facts,  so  far  as  material  to  the  ques- 
tions disposed  of  in  this  opinion,  are  as  fol- 
lows: It  was  alleged  in  the  complaint  that 
respondent  was  the  owner  of  and  had  an  in- 
terest in  certain  sheep,  for  the  grazing  and 
pasturing  of  whidi  he  depended  upon  the 
grasses  grown  ntx>n  his  homestead  and  the 
adjoining  unclaimed  and  unappropriated 
public  land.  The  proof  offered  by  respondent 
disclosed  the  fact  that  the  sheep  did  not  be- 
long to  him  individually,  but  were  the  proi>- 
erty  of  a  partnership  in  which  respondent 
bad  a  Joint  interest  with  one  Catleugh,  bis 
partner. 

The  theory  of  damages  upon  which  re- 
spondent sought  to  predicate  his  right  to 
recover,  although  not  disclosed  by  any  alle- 
gation in  the  complaint  was  that  by  reason 
of  the  loss  of  this  pasturage  the  sheep  bad 
failed  to  gain  as  much  in  weight  as  tbey 
would  have  gained  If  this  pasture  had  l>een 
arallable,  and  that  the  wool  clip  was  short 
from  the  same  cause.  In  other  words,  re- 
spondent sought  to  make  a  loss  sustained  by 
the  partnership  property  the  basis  of  bis 
measure  of  damages  and  right  to  recover. 
The  court  refused  appellant's  request  for  an 
Instruction  directing  the  Jury  to  return  a 
verdict  in  its  favor.  The  refusal  to  give 
this  instruction  is  assigned  as  error. 

[1-3]  Under  the  provisions  of  C.  S.  H  1908 
and  1909,  the  partnership  sheep  had  no  law- 
ful right  on  the  public  range  within  two 
miles  of  respondent's  dwelling  house,  nor 
could  the  partnership  sustain  any  danaages 
by  reason  of  the  fact  that  other  sheep  bad 
l>een  grazed  thereon.  Such  grazing  Invaded 
no  legal  right  of  the  partnership.  One  of  the 
purposes  of  the  provision  of  the  statute  almve 
referred  to  is  to  protect  the  public  range  for 
the  benefit  of  the  live  stock  of  the  owner  or 
possessory  claimant  within  two  miles  of  bis 
dwelling  house.    The  respondent  introduced 
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no  proof  of  dunaKes  sustained  by  him  In- 
dlvldoaUy  by  reason  of  bis  live  stock 
being  deprived  of  the  pasturage  within 
two  miles  of  his  dwelling  house.  GThere  was 
therefore  no  competent  evidence  submitted 
to  the  jury  on  this  cause  of  action,  and  » 
to  It  the  requested  instruction  should  liare 
been  given. 

In  support  of  respondent's  second  cause 
of  action,  be  Introduced  no  competent  evi- 
dence tending  to  show  the  extent  of  Ills  dam- 
age. Proof  of  loss  in  the  weight  of  the  part- 
nership lambs  and  loss  in  the  wool  clip  of 
partnership  sheep  was  not  competent  to  es- 
tablish damages  to  respondent  resulting  from 
the  trespass  on  his  homestead,  nor  the  de- 
struction of  pasturage  thereon.  Respondent 
having,  however,  Introduced  evidence  upon 
his  second  cause  of  action  tending  to  estab- 
lish that  a  trespass  upon  his  land  had  been 
committed  by  appellant,  it  was  not  error  for 
the  court  to  refuse  to  give  the  instruction, 
requested  by  appellant,  directing  the  jury 
to  return  a  verdict  in  his  favor  as  to  the 
second  cause  of  action. 

The  Judgment  Is  reversed,  with  Instructions 
to  dismiss  respondent's  first  cause  of  action, 
and  to  grant  a  new  trial  as  to  the  second 
cause  of  action.  Ckwts  are  awarded  to  ap- 
pellant. 

MORGAN,  C.  J.,  and  BICB,  J.,  concar. 


(33  Idaho.  291) 

SEISSER  et  al. 


V.  OREGON  SHORT  LINE 
R.  CO. 


(Supreme  Court  of  Idaho.    Nov.  17,  1920.) 

Appeal  and  arror  «=»I33— No  appeal  from  or- 
der for  Jadgment. 
An  order  for  a  Judgment  is  not  appealable. 

Appeal  from  District  Court,  Bingham 
Coiuity;  F.  J.  Cowen,  Judge. 

Suit  to  quiet  title  by  H.  F.  Seisser  and  an- 
other against  the  Oregon  Short  Line  Rail- 
road Company.  Decision  on  agreed  state- 
ment of  facts,  ordering  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Appeal  dismissed. 

A.  S.  Dickinson,  of  Blackfoot,  for  appel- 
lants. 

Geo.  H.  Smith,  of  Salt  Lake  City,  Utah, 
and  H.  B.  Thompson,  of  Pocatello,  for  re- 
spondent. 

MORGAN,  0.  3.  This  case  was  submitted 
to  the  district  court  <m  an  agreed  statement 
of  facta.  In  lieu  of  evidence,  and  the  follow- 
ing decision  was  roidered: 

"Judgment. 

"The  above-entitled  matter  having  heretofore 
been  taken  under  advisement  for  consideration 
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and  decision  by  tlie  court,  comes  now  the  court 
and  renders  his  decision,  and  orders  judgment 
entered  in  favor  of  the  defendant  and  against 
the  plaintiffs,  thereby  dismissing  plaintiff's  com- 
plaint. 

"Judgment  rendered  December  31,  1917. 

"F.  J.  Cowen,  Judge. 

"Filed  December  31, 1917." 

This  Is  not  a  Judgment,  but  an  order  for 
one,  and  is  not  appealable.  Santtl  v.  Hart- 
man,  29  Idaho,  490,  161  Pac.  249,  and  cases 
therein    cited. 

On  authority  of  the  cases  a'bove  mentioned, 
this  appeal  is  dismissed.  Costs  awarded  to 
respondent 

RICE  and  BUDGB,  JJ.,  concur. 


(33  Idaho,  287) 
NIXON  V.  TONGREN.    (No.  3326.) 

(Supreme  Court  of  Idaho.    Nov.  17,  1920.) 

1.  Jadgment  «=9386(l)-^o  Jnrisdlotlon  to  va- 
oate  except  upon  timely  motion. 

The  district  court  is  without  jDrisdiction  to 
entertain  a  motion  to  vacate  a  Judgment  npon 
any  of  the  statutory  grounds,  unless  the  mo- 
tion is  made  within  the  time  limited  by  the 
statute. 

2.  Judgment  e=>340— Olstriot  oonrt  may  va> 
cate  Judgment  whloh  Judgment  roll  shows  to 
be  void. 

The  district  court  may  at  any  time  vacate 
or  set  aside  its  judgment  previously  entered 
wben  it  is  apparent  from  the  face  of  the  judg- 
ment roll  that  such  judgment  la  void. 

3.  Judgment  «=3340— DIstriot  court  cannot  va- 
cate after  loss  of  Jurisdiction  of  motion  to 
vacate. 

When  the  district  court  has  lost  its  Juris- 
diction to  entertain  a  motion  to  vacate  its  judg- 
ment, it  is  without  Jurisdiction  to  set  Its 
judgment  aside  unless  from  the  face  of  the 
judgment  roll  it  is  void,  except  where  an  inde- 
pendent action  has  been  brou£^t  for  that  pur- 
pose. 

4.  Judgment  «=3279— Neither  affidavit  for  aor 
order  of  publloatloa  are  parts  of  Judgment 
roll. 

Under  C.  8.  {  6901,  in  case  the  complaint 
be  not  answered  by  the  defendant  the  judgment 
roll  consists  of  the  summons  with  the  affidavit 
or  proof  of  service,  the  complaint  with  a  mem- 
orandum indorsed  thereon  that  the  default  of 
the  defendant  in  not  answering  was  entered, 
and  a  copy  of  the  judgment.  Under  this  stat- 
ute neither  the  affidavit  for  nor  the  order  of 
publication  is  a  part  of  the  Judgment  roll. 

Appeal  from  District  Court,  Twin  Falls 
(bounty;  Wm.  A.  Babcock,  Judge. 

Actimi  for  divorce  by  John  Tongren 
against  Emma  Tongren.  Judgment  for  plain- 
tiff by  default,  and,  on  respondoit's  motion. 
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W.  E.  Nixon,  as  admlDlstrator  of  tbe  will  an- 
nexed of  Jobn  Tongren,  deceased,  was  sub- 
stituted as  tlie  party  plaintiff,  and  Judgment 
In  the  divorce  suit  was  declared  void  and  set 
aside  and  defendant  permitted  to  answer, 
and  from  such  order  the  administrator  ap- 
peals.    Order  reversed. 

H.  C.  Hazel,  of  Twin  Falls,  for  appellant 
H.  J.  Swanson  and  H.  B.  Thompson,  both 
of  Pocatello,  for  respond^it 

BUDOE,  J.  On  the  26th  day  of  October. 
1915,  a  Judgment  was  entered  in  the  district 
court  for  Twin  Falls  county  in  an  action 
wherein  John  Tongren,  now  deceased,  was 
plaintiff,  and  the  respondent,  ISmma  Tongren, 
defendant,  dissolving  the  bonds  of  matrimo- 
ny between  the  parties  on  the  ground  of  de- 
sertion. From  the  Judgment  roll  it  appears 
that  the  service  of  summons  purports  to  have 
been  by  publication.  On  the  23d  day  of 
March,  1018,  respondent  filed  a  motion  in  that 
action  wherein  she  sought  to  have  appellant, 
Nixon,  as  administrator  with  the  will  annex- 
ed of  the  estate  of  John  Tongren,  deceased, 
substituted  as  party  plaintiff,  and  asked  for 
an  order  declaring  the  Judgment  decreeing 
divorce  void,  for  the  reason  that  she  had  not 
been  served  in  the  manner  prescribed  by 
statute,  and  that  the  court  had  never  acquir- 
ed Jurisdiction,  and  further  asking  that  the 
default  be  set  aside  and  that  she  be  permit- 
ted to  file  her  answer.  On  the  27tb  day  of 
Jnne,  1918,  and  after  a  hearing  upon  the  mo- 
tion, the  oonrt  made  an  order  substituting  ap- 
pellant as  plaintiff  in  the  action,  declaring 
the  Judgment  decreeing  the  divorce  void,  set- 
ting aside  tbe  default,  and  permitting  re- 
spondent to  file  her  answer.  This  appeal  is 
from  the  order. 

[1]  The  only  assignment  discussed  Is  that 
the  court  erred  in  sustaining  the  motion  for 
an  order  declaring  void  the  Judgment  de- 
creeing the  divorce.  It  is  apparent  that  the 
motion  which  was  made  by  respondent  in  the 
original  action  was  not  made  until  two  years 
and  five  months  after  the  Judgment  had  been 
entered.  C.  S.  {  6726,  which  defines  the  pow- 
er of  the  court  to  permit  amendments,  relieve 
from  defaults,  and  vacate  default  Judgments, 
contains,  among  others,  the  following  provi- 
sion: 

"When  from  any  cause  the  summona  in  an 
action  Iuib  not  been  personally  served  on  the 
defendant,  the  court  may  allow,  on  such  terms 
as  may  be  just,  such  defendant,  or  his  le^al  rep- 
resentative, at  any  time  within  one  year  after 
the  rendition  of  any  judgment  in  such  action, 
to  answer  to  the  merits  of  the  original  action." 

TTnder  this  provision  the  court  was  without 
Juilsdictlon  to  entertain  a  motion  to  vacate 
the  Judgment  for  the  obvious  reason  that  the 


motion  was  not  made  within  the  time  limited 
by  this  statute.  People  v.  Temple,  103  OaL 
447,  37  Pac.  414;  People  t.  Davis,  143  OaL 
673,  77  Pac.  6S1.  In  tbe  Temple  Case  the 
court  not  only  announced  the  rule  applicable 
to  the  case  at  bar,  but  iwinted  to  the  way  out 
of  the  difficulty  in  the  following  language: 

"When  a  judgment  is  not  void  upon  its  face, 
the  court  has  no  power  to  set  it  aside  on  mo- 
tion, unless  the  motion  is  made  within  a  rea- 
sonable time,  but  resort  should  be  had  to  an 
action,  and  ail  the  patties  interested  should  be 
notified  and  have  an  opportunity  to  be  heard." 

The  court  therefore  was  without  Jurisdic- 
tion to  vacate  or  set  aside  the  Judgment  pre- 
viously entered,  unless  from  the  face  of  the 
Judgment  roll  It  was  void. 

[2-4]  C.  S.  {  6901,  provides,  in  so  far  as  its 
provisions  are  applicable  to  tbe  point  under 
discussion,  that,  in  case  the  complaint  be  not 
answered  by  the  defendant,  the  Judgment 
roll  shall  consist  of  the  summons  with  the 
affidavit  or  proof  of  service,  the  complaint 
with  a  memorandum  Indorsed  thereon  that 
the  default  of  the  defendant  in  not  answer- 
ing was  entered,  and  a  copy  of  the  Judgment. 
Under  this  section,  this  court  held  in  O'Neill 
V.  Potvln,  13  Idaho,  721,  93  Pac.  20,  257,  fol- 
lowing the  rule  announced  in  Hahn  v.  Kelly, 
34  Cal.  391,  94  Am.  Dec.  742,  that  neither  tbe 
affidavit  for  the  order  of  publication  nor  tbe 
order  was  a  part  of  the  Judgment  roll,  In  ef- 
fect thereby  overruling  upon  tliis  point 
Strode  v.  Strode,  6  Idaho,  67,  62  Pac.  161,  96 
Am.  St.  Bep.  249,  relied  upon  by  respondent. 
See,  also,  People  v.  Temple  and  People  v. 
Davis,  supra.  In  the  O'Neill  Case  Chief  Jus- 
tice Ailshie,  in  his  concurring  opinion,  ex- 
pressed the  hope  that  the  Legislature  would 
amend  the  statute  so  as  to  specifically  re- 
quire the  affidavit  and  order  for  publication 
to  be  made  a  part  of  the  Judgment  roll,  but 
so  far  the  Legislature  of  this  state  has  made 
no  such  amendment  The  California  statute 
(Code  Civ.  Proc.  (  670,  subd.  1),  however,  has 
been  amended  (St.  1895,  p.  45)  by  adding 
thereto  the  provision: 

"And  in  case  where  the  service  so  made  be  by 
publication,  the  affidavit  for  publication  of  sum- 
mons, and  tbe  order  directing  the  publication 
of  summons,  must  also  be  included." 

From  an  Inspection  of  the  Judgment  roll  in 
this  case  it  must  be  said  that  there  Is  noth- 
ing on  the  face  thereof  to  indicate  that  the 
service  had  by  publication  was  defective  or 
that  the  Judgment  was  void.  The  order  of  the 
court  declaring  tbe  Judgment  void  was  thiere- 
fore  erroneous. 

Tbe  order  la  reversed.  Costs  are  awarded 
to  appellant 

MORGAN,  O.  J„  and  ■RICE,  J.,  concur. 
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('3  Idaho,  2M) 
RAMSEY   et  ar.  v.   DISTRICT  COURT   OF 
SIXTH  JUDICIAL  DIST.  IN  AND 
FOR  LEMHI  COUNTY  et  al. 

(Supreme  Court  of  Idaho.    Not.  20,  1920.) 

1.  Dismissal  and  nonsuit  «=>  12— Plaintiff  may 
dismiss,  unless  defendant  has  oounterolalmed 
or  sought  afflmiatlva  relief. 

Under  C.  S.  |  6830,  a  plaintiff  baa  an  abso- 
lute right  to  dismiss  his  action,  providing  a 
counterclaim  has  not  been  filed  or  affirmative 
relief  sought  by  the  cross-complaint  or  an- 
awer  of  defendant. 

2.  Dismissal  and  nonsuit  «=3l9(3)  —  Plaintiff 
may  dismiss  where  oross-complaint  la  not 
sufllcient  for  afflrfflatlva  relief. 

In  order  for  a  cross-complaint  to  be  suffi- 
cient to  prevent  plaintiff  from  dismissing  his  ac- 
tion, it  must  state  facts  sufficient  to  entitle  the 
cross-complainant  to  afflrmatiTe  relief. 

3.  Waters  and  water  eonrsas  «=3l52(5)  — 
CroBS-oompiaint  In  aetion  to  adjudicate  water 
rights  held  not  to  entitle  defendant  to  aflrm- 
ative  relief. 

A  cross-complaint  filed  by  a  defendant  in  an 
action  tor  the  adjudication  of  water  rights 
from  a  stream,  but  which  states  only  that  the 
cross-complainant  is  the  owner  of  certain  lands, 
that  he  has  appropriated  water  for  their  ir- 
rigation, and  used  the  water  each  and  every 
irrigation  season  thereafter  upon  such  lands, 
and  that  the  lands  are  arid  in  character  and 
require  artificial  irrigation  for  the  production 
of  crops,  does  not  state  facta  which  entitle  the 
cross-complainant  to  affirmative  relief. 

4.  Prohibition  «=>I0(2)  —  Writ  may  issue  to 
prevent  further  proceedings,  after  court  has 
lost  JnrisdIetloR. 

Upon  dismissal  of  an  action  by  a  plaintiff, 
the  court  tihereby  loses  Joriadiction,  and  a  writ 
of  prohibition  may  Issue  to  prevent  further 
proceedings  in  the  action. 

Prohibition  by  L.  Thomoa  Bamsey  and 
others  against  the  District  Court  of  the  Sixth 
Judicial  District  of  the  State  of  Idaho  In 
and  for  Lemhi  County  and  O.  R.  Banm,  act- 
ing District  Judge.  Peremptory  writ 
awarded. 

Qnarles  &  Padgham,  of  Salmon  Olty,  for 
plain  tlSs. 

J.  M.  Stevens,  of  Pocatdlo,  for  defend- 
ants. 

BICE,  J.  This  Is  a  proceeding  to  procure 
a  writ  of  prohibition  directed  to  the  district 
court  of  the  Sixth  Jadlclal  district,  in  and 
for  Lemhi  county,  and  to  O.  R.  Baunr,  act- 
ing Judge,  prohibiting  further  proceedings  in 
the  case  of  Ramsey  v.  Lawyer  et  aL  That 
case  was  instituted  by  Charles  H.  and  George 
A.  Holbrook  on  Jtily  29,  1919,  tor  the  pur- 
pose of  secutlng  an  adjudication  of  their 
right  to  the  use  of  the  waters  of  Basin  creeli. 
To  this  complaint  Edwin  L.  Call  and  Louise 
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therein  as  defendants,  an- 
swered and  filed  cross-complaints.  On  Oc- 
tober 9,  1919,  H.  y.  Rice  et  al.,  who  were 
parties  to  the  salt,  answered  the  complaint, 
and  also  filed  cros»-complalnts.  The  plain- 
tiff Ramsey  was  substituted  for  the  plain- 
tiffs Holbrook,  and  on  April  3,  1920,  filed 
an  amended  complaint.  With  the  pleadings 
In  this  condition,  on  May  8,  1920,  the  plain- 
tiff Ramsey  moved  to  dismiss  the  action. 
Bis  petition  In  this  proceeding  alleges  that 
all  the  defendants'  and  cross-complainants 
joined  In  the  motion  to  dismiss.  This  alle- 
gation is  denied  by  the  defendants  In  the 
following  language: 

"That  the  statement  of  the  petitioner  herein, 
to  the  effect  that  all  the  parties  to  said  action 
joined  in  the  application  for  said  dismissal,  is 
untrue,  as  will  appear  from  the  exhibit  herein- 
before referred  to  and  the  affidavit  of  L.  E. 
Glennon,  attached  hereto  and  made  a  part 
hereof." 

The  exhibit  referred  to  was  the  motion  to 
dismiss,  and  shows  that  It  was  signed  onl.v 
by  the  plaintiff  and  his  attorney.  The  affi- 
dBTit  of  L.  El.  Glennon  states: 

"That  said  H.  Y.  Rice  has  never  joined  in 
any  motion  to  dismiss  this  action,  and  is  not 
now  in  favor  of  the  diamissal  of  such  action, 
and  has  advised  this  affiant,  as  his  attorney, 
that  he  will  not  consent  to  any  dismissal 
thereof." 

It  thus  appears  that  Rice  was  a  cross- 
complainant,  and  that  he  did  not  consent 
to  the  dismissal. 

[1]  Under  O.  S.  I  6830,  a  plaintlfl  has  an 
absolute  right  to  dismiss  his  action,  provided 
a  counterclaim  has  not  been  filed,  or  affirma- 
tive relief  sought  by  the  cross-complaint  or 
answer  of  defendant  The  dismissal  may  i>e 
accomplished  by  a  motion  addressed  to  the 
court,  as  well  as  by  a  formal  certificate  of 
dismissal.  If  a  motion  be  made,  the  court 
has  no  power  to  deny  it.  In  contemplation 
of  law  the  action  is  dismissed  upon  the  filing 
of  the  motion  or  a  formal  dismissal.  Boyd 
V.  Steele,  6  Idaho,  625,  59  Pac.  21 ;  Elliott  v. 
Collins,  6  Idaho,  266,  65  Pac.  801. 

(2, 3]  The  question  arises  as  to  whether 
the  cross-complaint  filed  by  defendant  Rice 
prevented  plaintiff  from  dismissing  his  ac- 
tion. In  Mott  V.  Mott,  82  Cal.  413,  22  Pac. 
1140,  1142,  construing  a  statute  Identical 
with  our  own,  it  Is  said  that,  to  prevent  a 
dismissal  l^y  the  plaintiff,  "the  counterclaim 
or  cross-complaint  must  be  one  upon  which 
the  defendant  would  be  entitled  to  atflrma- 
tlve  relief."  See,  also,  Belleau  v.  Thomp- 
son, 33  Cal.  495.  In  Krelcbbaum  v.  Melton, 
49  Cal.  50,  it  is  said : 

"A  cross-complaint  most  state  facts  snffldent 
to  entitle  the  pleader  to  affirmative  relief;  and 
it  cannot  be  helped  out  by  the  averments  of 
any  of  the  other  pleadings  in  the  action.    Lilie 
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a  complaint,  it  must  itself  contain  all  the  requi- 
site facts." 

See,  also,  Conlthurst  t.  Coulthurst,  58  CaL 
239,  Hunter  v.  Porter,  10  Idaho,  72,  77  Pac 
434,  and  Stewart  t.  Gorham,  122  Iowa,  669, 
98  N.  W.  612. 

The  cross-complaint  of  Rice  sets  out  that 
be  is  the  owner  and  in  possession  of  certain 
lands,  describing  them,  and  that  he  and  bis 
predecessors  In  Interest  on  about  the  Ist  day 
of  September,  1896,  appropriated  a  certain 
amount  of  water  for  their  Irrigation,  and 
used  the  water  each  and  every  Irrigation 
season  thereafter  upon  such  lands ;  that  the 
lands  are  arid  in  character,  and  require  arti- 
fldaluse  of  water  for  the  production  of  agri- 
cultural crops. 

As  a  cross-complaint,  this  fails  to  state  a 
cause  of  action.  It  does  not  call  for  any 
action  on  the  part  of  the  court.  It  does  not 
suggest  that  any  one  ever  has  Interfered  or 
expects  to  interfere  with  bis  rights,  or  that 
there  is  any  conflict  whatever  between  his 
rights  and  those  of  any  other  person,  or 
indeed  that  there  is  any  other  approprlator 
from  the  stream. 

(4]  There  is  nothing  contained  in  this 
cross-complaint  which  prevented  plaintiff 
from  dismissing  his  action.  In  Boyd  v. 
Steele,  supra,  it  was  held  that,  when  the 
plaintiff  dismissed  bis  action,  {he  court 
thereby  lost  Jurisdiction,  and  a  writ  of  pro- 
hibition should  issue  to  prevent  further  pro- 
ceedings in  the  action. 

This  case  comes  within  the  principles  an- 
nounced in  the  Boyd  Case,  and  a  peremptory 
writ  of  prohibition  wiU  be  issued.  No  costs 
allowed. 

MORGAN,  C.  J.,  and  BUDGE,  J^  concur. 


(27  Wyo.  188) 

In  re  WATER  RIGHTS  IN  BIQ  LARAMIE 
RIVER. 

PIONEER  CANAL  CO.  et  al.  v.  AKIN  at  at. 

(Supreme  Court  of  Wyoming.   Dec.  13,  1020.) 

1.  Appeal  and  error  «=:>327 (2)— Joinder  of  all 
parties  In  proceedings  In  error  applies  to 
water  rights  adjudications. 

In  a  water  rights  controversy,  where  de- 
nial of  new  trial  motion,  claiming  that  priority 
of  rights  and  quantity  of  water  were  incorrectly 
determined,  was  assigned  as  error,  all  the  par- 
ties are  necessary  parties  to  proceedings  in 
error. 

2.  Appeal  and  error  «=379S— Burden  of  show- 
ing parties  not  served  are  necessary  does 
not  rest  on  defendants  In  error. 

The  burden  of  showing  that  defendants  in 
error  who  had  not  been  served  were  necessary 
parties  does  not  rest  npon  defendants  in  error, 
moving  to  dismiss  the  proceedings,  where  no 


dismissal  had  been  entered  as  to  defendants  in 
error  not  served,  and  the  record  shows  that 
each  has  an  interest  in  the  water  rights  songht 
to  be  adjudicated. 

Error  to  District  Court,  Laramie  Connty; 
Roderick  N.  Matson,  Judge. 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  192  Pac.  680. 

N.  E.  Corthell,  of  Laramie,  for  plaintiff 
in  error. 

John  D.  Clark  and  Avery  Haggard,  both 
of  Cheyenne,  for  defendant  in  error  Wyoming 
Development  Co. 

BEARD,  0.'  J.  The  proceedings  In  error 
in  this  case  were  dismissed  on  motion  of 
the  defendant  in  error  Wyoming  Development 
Company  October  4, 1920.  192  Pac.  680.  The 
plaintiff  In  error  has  filed  a  petition  for  a 
rehearing  npon  that  motion.  It  was  held  in 
the  former  opinion  that  73  of  the  188  de- 
fendants named  In  the  petitions  in  error  had 
not  been  served  with  summons  in  error  with- 
in the  time  required  by  law,  and  that  the 
necessary  parties  to  give  this  court  JurlsBic- 
tion  were  not  before  the  court,  and  for  that 
reason  the  proceedings  were  dismissed.  It 
is  now  contended  that  we  were  in  error  In 
dismissing  the  proceedings,  for  the  reason 
that  the  defendants  not  served  are  not  neces- 
sary parties,  and  that  the  court  can  and 
should  determine  the  controversy  between 
the  plaintiffs  In  error  and  those  of  the  de- 
fendants in  error  who  have  been  served,  and 
that  that  can  be  done  without  affecting  in- 
juriously the  rights  of  those   not   served. 

[1]  Counsel  has  cited  authorities  sustain- 
ing that  proposition,  and  with  which  we 
agree;  but  we  differ  from  him  upon  the 
question  whether  this  is  the  kind  of  case 
coming  within  that  rule.  It  was  held  in  the 
former  opinion  "that  all  of  the  parties  in  the 
cause  below  are  necessary  parties  to  the 
proceedings  in  error  in  a  case  of  this  kind, 
being  interested  In  the  Judgment,"  and  we 
are  still  of  that  opinion.  In  the  motions 
for  a  new  trial,  the  denials  of  which  are 
assigned  as  error  in  the  petitions  in  error. 
It  was  alleged  and  claimed  that  the  district 
court  erred,  not  only  In  determining  the 
priority  of  rights,  but  also  that  it  erred  In 
its  award  of  the  quantity  of  water  given  to 
the  respective  parties.  We  think  it  Is  ap- 
parent that,  if  upon  a  new  trial  plaintiffs 
in  error,  or  any  of  them,  should  be  given 
an  earlier  priority  than  that  given  by  the 
Judgment,  it  would  necessarily  injuriously 
affect  the  rights  Of  those  appropriators  who 
by  the  Judgment  as  It  now  stands  are  given 
priorities  over  plaintiffs  in  error;  and  if 
upon  a  new  trial  the  plaintiffs  in  error,  or 
either  of  them,  should  be  awarded  water  for 
a  larger  quantity  of  land,  it  would  in  like 
manner  affect  those  adjudged  to  be  entitled 
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to  water  tinder  later  appropriations.  We  do 
not  think  we  can  more  clearly  express  our 
views  on  that  question  than  as  stated  In  the 
former  opinion,  to  which,  npon  reconsidera- 
tlon,  we  adhere. 

[2]  It  Is  argued,  however,  that  the  burden 
rested  with  the  mover  In  the  motion  to  dis- 
miss the  proceedings  In  error  to  show  by  the 
record  that  the  defendants  not  served  are 
necessary  parties.  That  might  be  true,  If 
they  bad  not  been  named  In  the  petitions  In 
error  as  parties.  But  In  this  case  they  were 
named  In  the  petitions  as  parties  defendant, 
the  proceedings  have  not  been  dismissed  by 
plaintiffs  in  error  as  to  them,  and  we  think 
the  opposing  parties  and  the  court  may  well 
assume  in  that  case  that  they  are  necessary 
parties,  until  it  is  made  to  appear  by  the 
record  that  they  are  not  such,  or  that  a 
determination  of  the  case  between  the  parties 
before  the  court  would  not  Injuriously  af- 
fect those  not  served.  That  has  not  been 
done;  but,  on  the  contrary,  it  appears  upon 
the  record  that  each  and  all  of  them  have 
water  righto  in  the  waters  of  the  Big  Lara- 
mie river  and  ito  tributaries,  the  adjudication 
of  which,  under  the  statute,  was  the  matter 
before  the  board  of  control,  from  whose  deci- 
sion the  case  was  appealed  to  the  district 
court,  and  from  ito  judgment  to  this  court 

The  case  was  given  full  and  careful  con- 
sideration before  the  former  opinion  dis- 
missing tbt  proceedings  In  error  was  banded 
down,  and  upon  consideration  of  the  argn- 
mento  presented  In  the  brief  in  support  of 
the  petition  for  a  rehearing  and  the  authori- 
ties therein  cited,  we  remain  of  the  opinlofi 
that  we  did  not  err  in  dismissing  the  pro- 
ceedings In  error.  Therefore  a  rehearing  is 
denied. 

Rehearing  denied. 


POTTBB  and  BliTDBNBUBGH,  JJ., 
car. 
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WHITAKER   V.   WILKINSON.    (No.    11733.) 

(Supreme  Court  of  Oklahoma.    Nov.  16,  IVtiO. 
Behearing  Denied  Dec.  14,  1920.) 

(SyUahiu  by  the  Oovrt.) 

Appsal  and  arror  «=9537— Unauthorized  axtea* 
tlon  of  oase-made  does  not  give  appellate 
oourt  JurlsdIctiOB. 
When  the  time  fixed  for  making  and  serviog 
case-made  is  allowed  to  elapse,  the  trial  court 
thus  loses  Jurisdiction  of  the  case,  and  an  or- 
der subsequently  made  by  the  trial  court,  ex- 
tending the  time  for  making  and  serving  the 
case-made,  is  void,  and  the  case-made  served 
by  virtue  of  such  order  of  extension  is  a  nullity, 
and  confers  no  jurisdiction  upon  this  court. 

Appeal  from  District  Court,  Creek  County ; 
Mark  L.  Bogarth,  Judge. 


Action  by  Chas.  Whltaker  against  A.  O. 
Wilkinson.  Judgment  for  the  latter,  and  the 
former  appeals.    Appeal  dismissed. 

Bobertson  &  Braden,  of  Sapulpa,  for  plain- 
tlfl  in  error. 

Geo.  L.  Burke,  of  Sapulpa,  for  defendant  in 
error. 

JOHNSON,  J.  Motion  is  made  to  dismiss 
because  the  case-made  was  not  served  on  the 
defendant  in  error  within  the  time  extended 
by  the  court  for  service  and  settlement  of  the 
case-made.  It  appears  that  the  time  granted 
for  making  and  serving  case-made  expired 
on  July  5,  1020.  On  the  following  day,  July 
6,  1920,  the  court  attempted  to  grant  an  ad- 
ditional 60  days'  time.  This  it  was  without 
jurisdiction  to  do. 

When  the  time  fixed  for  making  and  serv- 
ing a  case-made  is  allowed  to  elapse,  an  order 
subsequently  made  by  the  trial  court  extend- 
ing the  time  for  making  and  serving  case- 
made  is  void,  and  the  case-made  served  by 
virtue  of  such  order  of  extension  Is  a  nullity 
and  confers  no  jurisdiction  upon  this  court. 
Walker  v.  Beginald,  61  Okl.  10, 151  Pac.  680; 
Bray  v.  Bray,  25  Okl.  71,  105  Pac  200,  and 
cases  cited  therein. 

The  motion  to  dismiss  is  therefore  sus- 
tained. 

(80  Okl.   1) 

PACIFIC  MUT.  LIFE  INS.  CO.  OF  CALL 
FORNIA   V.  COLEY.    (No.  9585.) 

(Supreme  Court  of  Oklahoma.    Nov.  23,  1920.) 

(Byttahu*  (v  the  Co%rt.) 

1.  Appeal  and  error  «=s>l097( I)— Decision  on 
first  appeal  Is  law  of  case  on  subsequent  ap- 
peal on  same  facts. 

Where  the  facts  on  a  second  appeal  are 
practically  the  same  as  on  a  first  appeal,  the 
decision  of  the  firat  app«al  is  the  law  of  the 
case  in  all  its  subsequent  stages,  and  will  not 
be  reviewed  on  a  second  appeal. 

2.  Appeal  and  .arrar  «s>i096(4)— Questions 
neoessarlly  Involvsd  on  former  appeal,  not 
reviewed  on  second  appeal. 

The  questions  open  to  dispute  as  expressed, 
or  by  necessary  implication,  decided  on  a  prior 
appeal,  will  not  be  reviewed  on  a  second  appeal. 

Appeal  from  District  Ck)urt,  Muskogee 
County ;   B.  P.  de  Grafflnried,  Judge. 

Action  by  Samuel  B.  Coley  against  the 
Pacific  Mutual  Life  Insurance  Company  of 
California.  Judgment  for  plalntitT  and  de- 
fendant appeals.  Reversed  and  remanded 
with  directions  to  render  Judgment  for  de- 
fendant 

Grant  Foreman  and  J.  D.  Simms,  both  of 
Muskogee,  for  plaintiff  in  error. 

Irwin  Donovan,  of  Muskogee,  and  Crump, 
Crump  &  Bailey,  for  defendant  in  error. 
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COIiLIEB,  J.  This  action  was  commenced 
in  the  district  court  of  Muskogee  county  by 
the  defendant  in  error,  who  will  be  herein- 
after referred  to  as  plaintiff,  against  the 
plaintiff  in  error,  who  will  be  hereinafter  re- 
ferred to  as  defendant,  to  recover,  under  a 
policy  of  accident  insurance,  for  injuries  al- 
leged to  have  been  suffered  by  him. 

This  is  the  second  time  this  controversy 
has  been  before  this  court.  Pacific  Mutual 
Life  Insurance  Co.  of  California  v.  tSamuel 
Coley  (No.  T786)  62  Okl.  161,  162  Pac.  713, 
in  which  the  first  Judgment  rendered  in  favor 
of  plaintiff  was  reversed  and  the  cause  re- 
manded. 

The  pleadings  In  each  of  said  cases  are 
Identical,  the  defendant  pleading  nonliability, 
and  accord  and  satisfaction  before  the  in- 
stitution of  this  action,  except  that  in  tbb 
case  additional  replies  were  filed  to  the  plea 
of  accord  and  satisfaction,  Interposed  by  the 
defendant,  that  were  not  filed  In  the  first 
case. 

The  evidence  in  the  first  appeal  and  the 
evidence  in  this  appeal  are  practically  the 
same,  the  material  parts  thereof  being  as 
follows:  That  the  defendant  was  an  insur- 
ance company  doing  business  in  the  state  of 
Oklahoma,  and  Issued  to  the  plaintiff  a  policy 
of  Insurance,  which  Insured  plaintiff  against 
accident  and  sickness,  but  specified  that  be 
could  not  recover  on  both,  due  to  one  acci' 
dent;  and  contracted  to  pay  plaintiff.  In  the 
event  he  was  Injured  by  accident  such  as 
would  "leave  an  exterior  visible  mark  on  the 
body"  and  cause  him  to  be  totally  disabled 
from  performing  the  duties  of  his  occupation ; 
the  accident  benefits  provided  by  said  policy,) 
at  the  rate  of  $73  per  nfonth  for  the  time  of 
such  total  disability,  not  to  exceed  six  months, 
during  the  time  he  was  thus  disabled.  Tha 
policy  further  prorides: 

"Article  S.  Illness  benefits  at  the  rate  of 
seventy-five  dollars  per  month  for  such  time, 
not  exceeding  six  months  that  said  insured  is 
necessarily  and  continuously  confined  inside 
the  house  and  rei;ularly  visited  in  the  house, 
by  a  legally  qualified  physiciaD,  by  reason  of 
disease  that  is  contracted  and  begins  after 
this  policy  has  been  maintained  in  force  con- 
tinuously for  thirty  days. 

"Or,  If  the  insured  by  reason  of  snch  dis- 
ease should  be  totally  disabled  and  prevented 
continuously  from  performing  any  and  all  du- 
ties pertaining  to  the  insured's  occupation, 
though  not  confined  inside  the  house,  and  reg- 
ularly treated  by  a  legally  qualified  physician, 
the  company  will  pay  such  illness  benefits  for 
snch  time,  not  exceeding  one  month,  provided 
the  total  amount  of  benefits  payable  under  this 
article  exceed  the  amount  payable  for  six 
months  of  snch  house  confinement." 

The  evidence  further  shows  that  the  plain- 
tiff while  engaged  in  his  duties  as  machinist 
was  repairing  a  locomotive  engine  in  the 
yards  of  the  Missouri,  Oklahoma  &  Gulf  Bail- 
way  Company  at  Muskogee^  Okl.;  and  while 


so  engaged  slipped  In  such  engine  and  fell 
violently,  striking  his  back  and  hips  against 
the  reverse  lever  quadrant  on  said  engine  and 
against  the  edge  of  the  cab  fioor,  and  that  as 
a  result  of  said  Injuries  plaintiff  was  ren- 
dered unconsdons,  his  spine  was  wrenched, 
the  muscles  were  greatly  strained  and 
stretched,  and  he  suffered  great  shock  to  his 
spinal  cord  and  the  nerve  center  centering 
therein;  that  within  the  time  provided  by 
said  policy  plaintiff  gave  notice  of  suCh  ac- 
cident and  the  disability  occasioned  thereby, 
to  the  agent  of  the  defendant  company  at 
Muskogee,  at  which  place  plaintiff  resided  at 
the  time  of  giving  snch  notice;  that  there- 
after, on  April  17,  1013,  plaintiff  received 
from  the  defendant  company  a  letter,  which 
letter,  check,  and  Indorsements  thereon  are  as 
follows:- 

"The  Pacific  Mutual  Life  Insurance  Company 
of  California.  Chicago,  April  17,  1913.  Acci- 
dent Department— Monthly  Premium  IMvision. 
H.  A.  Behrens.  U.  S.  Mnnaginsr  Agent. 
Eastern  Head  Office  122  8.  Mich.  Blvd.  Mr. 
Samuel  B.  Coley,  Muskogee,  Ukl.— Dear  iiir: 
Acknowledging  receipt  of  yours  of  the  12tb 
inst,,  would  say  that  reports  at  hand  from, 
you  do  not  establish  that  your  disability  is 
the  result  solely  of  bodily  injury  caused  through 
external,  violent  and  accidental  means  which 
at  once  produced  externnl  mark  upon,  the  bod.T. 
In  fact  reports  establish  contrariwise  that 
there  was  no  external  mark  on  your  body  that 
immediately  disabled  you  as  a  result  of  ac- 
cidental bodily  injury.  Therefore;  |ronr  daim, 
if  anything,  would  come  within  the  illness 
clause  of  your  policy  as  you  hold  a  general 
disability  contract. 

"You  will  note  that  under  the  Illness  clause 
the  limit  of  the  company's  liability  Is  one 
month's  benefits  for  nonhouse  confinement  and 
we,  without  acknowledging  liability  even  in 
that  amount  are  disposed  to  give  you  the  bene- 
fit thereof  and  inclosing  check  herewith  of 
$75.00  to  cover.  As  for  your  request  for  de- 
ducting April  premium  this  will  serrc  to  adviso 
you  that  we  wish  to  take  advantage  of  artide 
18  of  the  policy.  Tours  rcsppctfully.  Facilic 
Mntual  Life  Insurance  Co.,  J.  AiV.  Bhodes,  Su- 
pervisor." 

"Chicago,  April  17, 1913.    No.  ei3Q9. 

"Pay  to  the  order  of  Samuel  B.  Coley,  $7S.OO 
seventy-five  and  no/ioo  dollars.  Upon  his 
signing  the  statement  receipt  and  indorsement 
on  back  hereof.  Policy  No.  1860697.  Date  of 
accident  or  Illness,  Jan.  6,  1913.  The  Pacific 
Mutual  Life  Insurance  Company  of  Gaiifomia, 
W.  W.  Albert,  Cashier.  J.  W.  Bhodea,  Saper- 
visor." 

Endorsed:  "Amonnt  of  dalm,  $75.00.  Pre- 
mium due.    Draft  to  balance,  $75.00." 

Beceipt  and  Indorsement:  "Received  above 
balance,  being  in  full  satisfaction  and  final  set- 
tlement of  all  claims  accrued  and  to  accrue 
against  the  Pacific  Mutual  I4fe  Insurance  Com- 
pany of  California  on  account  of  any  accident 
already  sustained  and  any  disease  or  any  Ulnesa 
heretofore  contracted.     S.  B.  Coley." 

It  was  also  shown  that  the  said  letter  was 
duly  received  by  plaintiff  one  evening,  com- 
pared by  him  with  the  terms  of  the  policy. 
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and  tbe  next  day  said  dieck  was  Indoraed  and 
cashed  by  him.  That  the  accident  received  by 
the  plaintiff  did  not  "leave  an  exterior  visible 
mark  on  the, body";  that  on  January  7,  1913, 
the  plaintiff  prepared  his  claim  for  alleged 
Injuries,  and  sent  it  to  tbe  defendant,  claim- 
ing same  under  article  6  of  the  said  Insurance 
policy,  and  it  was  shown  that  plaintiff  was 
confined  in  his  house  two  days  on  account  of 
the  injury  and  attended  by  a  physician,  and 
that  he  had  continued  to  suffer  from  the  re- 
sult of  said  alleged  Injuries. 

Tbe  Jury  returned  a  verdict  in  favor  of 
plaintiff  tn  the  sum  of  $2,632.S0.  The 
defendant  timely  filed  a  motion  for  a  new 
trial  npon  the  ground,  among  other  grounds: 

"That  the  court  committed  error  in  refushig 
to  hold  that  the  jodgment  of  the  Supreme  Court 
on  Jannary  8,  1917,  in  the  case  of  the  Padlic 
Mutual  Life  Insorance  Company  of  California, 
PlaintiS  in  Error,  v.  Samuel  Goley,  Defendant 
fai  Error,  No.  76^,  was  dedsive  in  this  case." 

The  court  overruled  the  motion,  to  which 
the  defendant  excepted,  and  gave  notice  in 
open  court  of  intention  to  appeal  to  this  oonrt, 
and  perfected  this  appeaL 

[1, 2]  The  only  difference  in  tbe  two  cases 
Is  the  filing  in  the  second  case  additional  re- 
plies to  the  plea  of  accord  and  satisfaction 
pleaded  by  the  defendant,  but  this  is  imma- 
terial from  the  tact  that  all  the  evidence  that 
could  have  been  given  under  the  said  addi- 
tional replies  was  given  in  evidence  in  the 
trial  of  the  first  case. 

In  the  first  appeal  of  this  case — tbe  Pac. 
Mutual  Life  Ins.  Co.  of  Calif,  v.  Goley,  supra 
—It  Is  held: 

"It  is  the  policy  of  the  law  to  enconrage  the 
settlement  and  compromise  of  controversies 
in  order  to  discoarage  litigation.  •  •  • 
Where  one  claiming  a  demand  against  another 
which  is  denied  accepts  a  certain  snm  thereon 
and  exscntes  and  delivers  his  receipt  therefor 
in  full  settlement,  the  borden  rests  npon  him 
to  avoid  same,  where  it  is  pleaded  as  a  de- 
fense to  a  canae  of  action  subsequently  in- 
stituted by  him  npon  such  demand,  and  in  order 
to  overcome  the  same  the  evidence  mast  be 
clear  and  convincing  that  the  receipt  was  pro- 
cnred  by  fraud  or  misrepresentation,  or  that 
the  same  was  not  the  free  and  voluntary  act 
of  the  one  signing  the  same  on  aeconnt  of  his 
mental  condition.  The  evidence  In  this  case 
examined,  and  same  is  held  insufficient  to  an- 
tboriee  the  trial  court  to  have  presented  this 
question  to  the  Jury," 

We  are  therefore  of  tbe  opinion  that  tbe 
first  appeal  decided  every  issue  Involved  in 
and  is  a  complete  answer  to,  this  case,  and 
hence  this  case  is  res  Judicata,  and  that  the 
court  committed  reversible  error  In  overrul- 
ing tbe  motion  for  a  new  trial. 

In  Cblckasba  Cotton  Oil  Co.  v.  Lamb  et  aL, 
08  Okl.  22, 168  Pac  679.  it  la  beld: 
198P.-47 


"A  dedsion  on  appeal  by  this  court  npon 
questions  of  law  becomes  tbe  law  of  the  case; 
and,  the  facts  or  issues  being  substantially  the 
same  at  a  second  trial  thereof,  such  decision 
is  controlling  upon  the  trial  court  •  •  » 
upon  a  second  appeal." 

In  Kingfisher  .Improvement  Co.  v.  Talley 
et  aL,  61  Okl.  226,  151  Pac  873,  It  Is  held: 

"In  an  action  in  ejectmeot,  a  former  judgment 
of  a  court  of  competent  Jurisdiction  between 
the  same  parties  and  involving  the  same  sub- 
ject-matter is  condusive,  not  only  as  to  every 
matter  involved  in  the  former  case,  but  as  to 
every  matter  which  might  have  been  pleaded 
or  given  in  evidence,  whether  same  was  plead- 
ed or  not." 

In  tbe  first  appeal  It  Is  held  that,  U  there 
had  been  any  liability  on  tbe  part  of  tbe  de- 
fendant in  favor  of  tbe  plaintiff,  the  defend- 
ant bad  made  an  accord  and  satisfaction  of 
the  same,  and  this,  being  conclusive,  was  an 
end  of  this  controversy. 

In  St  Louis  &  S.  F.  R.  Go.  v.  Hardy,  Dis- 
trict Jndge,  46  OkL  428,  146  Pac  88,  It  !• 
beld: 

"Where  the  findings  and  condusions  of  the 
Supreme  Oourt  on  appeal  cover  the  entire  case 
made  by  the  pleadings  and  evidence  in  the 
trial  below,  and  nothing  is  left  open  for  further 
examination  in  the  trial  court,  and  the  case  is 
simply  reversed  without  directions,  it  is  the 
duty  of  the  trial  court  to  enter  Judgment  in 
accord  with  the  opinion;  and  such  court  is 
without  Jurisdiction  to  permit  amendments  to 
the  petition,  alleging  an  entirely  different  state 
of  facts  as  to  the  direct  and  proximate  cause  of 
plaintiff's  injuries,  and  whidi  facts  have  been 
adversely  determined  by  the  opinion  of  this 
court  ' 

"An  questions  open  to  dispute  and  either  ex- 
pressly or  by  necessary  implication  dedded  on 
appeal  to  this  court  will  not  be  open  for  re- 
view (m  the  second  appeal,  but  such  dedsion 
becomes  the  settied  law  of  tbe  case  as  to  alt 
such  questions,  and  is  not  subject  to  re-exam- 
ination." 

Where  tbe  findings  and  condusions  of  the 
Supreme  Cburt  on  appeal  cover  tbe  entire 
case,  made  by  tbe  pleadings  and  evidence  in 
the  trial  below,  and  nothing  is  left  open  for 
further  examination  In  the  trial  court  and 
the  case  Is  reversed  without  direction.  It  la 
tbe  duty  o'  tl>e  trial  court  to  render  Judg- 
ment In  accord  with  the  opinion.  Tbe  first 
opinion  having  beld  that  the  defendant  bad 
successfully  pleaded  accord  and  satisfaction, 
and  tbe  evidence  In  tbe  second  trial  not  being 
mataially  different  from  that  of  the  first 
trial.  It  was  tbe  duty  of  tbe  court,  in  accord 
with  said  (vlnion,  to  have  roidered  Judgment 
for  tbe  defendant,  and  In  failing  to  do  so  the 
court  committed  prejudicial  error. 

The  Judgment  of  the  trial  conrt  Is  reversed, 
and  tbe  case  remanded,  wltb  directions  to 
rmder  Judgment  for  the  defeadant. 

AU  the  Justices  concur. 
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(79  Okl.  313) 
BARNARD  V.  AKERS  at  al.     (No.  9672.) 

(Sapreme  Court  of  Oklahoma.     Not.  16, 
1920.) 

(Syllalus  hy  the  Court.) 

1.  Veador  and  purchaser  «=>226( I)— Intending 
purchaser  not  bound  by  acts  of  another  In- 
tending purchaser. 

"Where  two  or  more  persons  are  attempt- 
ing to  purchase  the  same  property,  neither  is 
bound  by  any  notice  of  the  acts  of  the  other 
until  an  enforceable  contract  is  made  by  one 
of  them.  Notice  of  mere  negotiations  pend- 
ing is  not  sufficient." 

2.  SpeoHIo  porformanoo  ®s>2a— No  relief  where 
prior  to  suit  premises  were  transferred  to 
Innocent  purchaser. 

It  is  a  well-settled  rule  of  law  that  specific 
performance  will  not  be  enforced  where,  prior 
to  the  commencement  of  suit,  the  premises 
were  transferred  to  an  innocent  purchaser. 

3.  Vendor  and  purohaaar  «s>244  —  Evidence 
held  to  show  purchase  without  notice. 

From  an  examination  of  the  entire  rec- 
ord, held,  the  finding  of  the  trial  court  upon 
the  question  of  Mr.  Farriss  having  purchased 
the  property  without  notice  of  a  binding  con- 
tract between  Mr.  Barnard  and  Mr.  Akers  is 
not    clearly  against  the  weight  of  the  evidence. 

Appeal  from  District  Court,  Dewey  Coun- 
ty; T.  P.  Clay,  Judge. 

Action  by  Charles  E.  Barnard  against  W. 
H.  AkeiB,  T.  H.  Farriss,  and  others.  From 
a  Judgment  for  defendant  Farrtsa,  plaintiff 
appeals.    AfSrmed.  ' 

W.  P.  Hlckok,  of  Taloga,  for  plaintiff  in 
error. 

Harry  H.  Smith,  of  Tulaa,  and  F.  L.  Hoyt, 
of  Taloga,  for  defendant  in  error. 

McNeill,  J.  This  action  was  commenced 
In  the  district  court  of  Dewey  county,  Okl., 
by  C.  E.  Barnard  against  W.  H.  Akers,  Ber- 
tha Akers,  T.  H.  Farriss,  Medlin  Farriss,  and 
Mrs.  F.  H.  Farriss.  to  decree  plaintiff  to  be 
the  owner  of  160  acres  of  land  in  Dewey 
county,  and  to  decree  that  T.  H.  Farriss 
held  the  same  in  trust  for  plaintiff. 

The  third  amended  petition  of  plaintiff 
alleged  that  W.  H.  Akers,  who  was  residing 
in  Florida,  was  the  owner  of  160  acres  of 
land  in  Dewey  county,  and  entered  into  afi 
agreement  in  writing  to  sell  the  same  to  C. 
B.  Barnard  for  the  sum  of  $3,500,  $500  cash, 
and  $260  to  be  paid  on  the  1st  day  of  Decem- 
ber, 1918,  and  $250  each  year  thereafter.  It 
is  alleged  that  said  contract  was  evidenced 
and  consumnukted  by  numerous  letters,  all  of 
which  were  attached  to  plaintiff's  petition. 
It  is  farther  alleged  that  F.  H.  Farriss  and 
Medlin  Farriss  had  entered  into  a  conspiracy 
to  deprive  plaintiff  of  the  b^eflts  of  said  con- 


tract, with  full  knowledge  of  plaintilTs  con- 
tract, and  obtained  a  deed  from  Akers,  and 
plaintiff  asks  that  Farriss  be  decreed  to  hold 
the  title  of  said  land  In  trust  lor  plaintiff, 
and  be  required  to  execute  n  deed  to  plain- 
tiff. The  defendants  answered,  denying  any 
contract  existed  between  Barnard  and  Akers, 
and  alleged  that  Farriss  bad  bought  the 
land  and  paid  the  sum  of  $4,000  therefor,, 
and  that  F.  H.  Farriss  was  the  owner  there- 
of. Upon  trial  of  the  case  to  the  court,  the 
court  made  findings  of  facts  and  conclusion 
of  law.  The  court  found  that  the  letters  be- 
tween plaintiff,  Barnard,  and  defendant 
Akers  amounted  to  a  contract  of  sale  of  said 
land,  and  further  found  that  prior  to  the 
consummation  of  the  contract  between  Barn- 
ard and  Akers,  Farriss  had  offered  Akers 
$4,000  for  said  land,  and  said  offer  was  ac- 
cepted by  Akers  on  the  4th  day  of  December, 
and  the  sale  of  the  property  to  Farriss  was 
consummated  on  the  leth  day  of  December, 
and  that  Farriss  became  the  owner  of  said 
land  without  any  notice  of  a  contract  be- 
tween Akers  and  Barnard.  The  court  quiet- 
ed the  title  In  Farriss.  From  said  Judgment 
Barnard  has  appealed,  and  for  reversal  as- 
signs numerous  assignments  of  error. 

[1,  2]  If  the  plaintiff  is  entitled  to  recover, 
the  evidence  must  disclose  that  Farriss  pur- 
chased with  notice  of  the  contract  existing 
between  plaintiff  and  Akers,  following  the 
holding  of  this  court  in  the  case  of  King 
V.  Gants,  77  Okl.  108,  186  Paa  960,  where 
this  court  stated  as  follows: 

"A  purchaser  of  real  property  with  notice  of 
a  prior  contract  to  convey  the  same  to  a  third 
party  takes  the  estate  incumbered  with  the 
equitable  right  of  the  original  contract  to  a 
completion  of  bis  bargain,  etc." 

It  is  also  a  well-settled  rule  of  law  that 
if  a  third  party  purchases  the  premises  with- 
out the  knowledge  of  a  pre-existing  con- 
tract to  convey  to  another,  he  takes  the  same 
as  an  Innocent  purchaser  and  free  from  the 
pre-existing  contract.  This  rule  was  an- 
nounced In  the  case  of  King  v.  Oaut,  supra, 
as  follows: 

"It  is  a  well-settled  rule  of  law  that  specific 
performance  will  not  be  enforced  where,  prior 
to  the  commencement  of  suit,  the  premises  were 
transferred  to  an  innocent  purchaser." 

[3]  The  court  in  passing  upon  the  evidence 
found  that  F.  H.  Farriss  purchased  the  land 
without  any  notice  of  a  contract  existing  be- 
tween Mr.  Barnard  and  Mr.  Akers.  The  only 
question  then  necessary  for  determination  of 
the  case  Is  whether  the  finding  of  the  trial 
court  upon  this  issue  of  fact  is  clearly  against 
the  weight  of  the  evidence.  The  record  dis- 
closes that  the  contract,  which  the  court 
found  existed  between  Barnard  and  Akers, 
was  not  completed  until  December  2,  1914, 
when  Mr.  Barnard  deposited  a  letter  of  ac- 
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ceptance  of  the  terms  of  tbe  contract  In  tbe 
post  office.  If  Mr.  Farrlss  had  knowledge  of 
the  existence  of  said  contract,  it  must  be 
gathered  from  the  following  evidence:  Mr. 
Sparks  testifled  that  about  the  last  of  No- 
vember, In  a  conversation  with  Mr.  Farrlss, 
he  told  Mr.  Farrlss  that  he  nnderstood  Bar- 
nard purchased  the  place.  It  must  be  re- 
membered that  upon  that  date  Mr.  Barnard 
had  not  purchased  the  place,  nor  did  he  have 
a  contract  for  the  purchase  of  the  same.  Mr. 
Farrlss  denies  this  conversation.  Mr.  Bar^ 
nard,  the  plaintiff,  testified  that  about  the 
Ist  of  December  he  informed  Mr.  Farrlss  that 
he  had  purchased  the  place,  and  the  rent, 
and  wanted  to  know  if  Mr.  Farrlss  did  not 
want  to  buy  some  of  the  millet  hay.  This 
conversation  was  also  denied  by  Mr.  Farrlss. 
Mr.  Barnard,  the  father  of  the  plaintiff,  tes- 
tified that  In  a  conversation  during  the  last 
part  of  November,  that  he  informed  Mr. 
Farrlss  that  his  son  liad  bought  the  place. 
Tbe  trial  conrt  in  passing  upon  the  testimony 
of  Mr.  Sparks,  stated  tliat,  even  if  the  con- 
versation was  had  as  stated,  it  did  not 
amount  to  notice  that  Barnard  had  an  en- 
forceable contract  for  the  place,  but  was  sim- 
ply a  rumor. 

There  Is  no  evidence  in  the  record  that  aft- 
er December  2, 1914,  or  when  the  court  found 
that  Akers  and  Barnard  had  entered  into  a 
contract,  that  Mr.  Farrlss  had  any  knowl- 
ledge  that  a  contract  was  executed.  The  only 
evidence  offered  by  plaintiff  was  that  prior 
to  the  time  plaintiff  entered  Into  his  con- 
tract the  defendant  was  Informed  that  he 
had  purchased  tbe  same.  While  Mr.  Farrlss 
draled  these  conversations,  still.  If  we  would 
take  the  same  as  being  true,  and  if  Mr.  Far- 
rlss had  made  an  Investigation  of  the  facts 
he  would  have  found  no  contract  existing, 
because  It  did  not  exist  prior  to  December 
2,  1914,  so  any  inquiry  he  would  have  made 
would  have  not  revealed  to  him  that  a  con- 
tract existed,  and  he  would  only  have  been 
advised  that  the  parties  were  negotiating 
concerning  a  contract  This  does  not  bring 
the  case  within  the  rule  announced  In  the 
case  of  King  v.  Oant,  but  brings  the  case 
within  the  rule  announced  In  the  case  of 
Poling  T.  Williams,  66  W.  Va.  69,  46  S.  E. 
704,  as  follows: 

"Where  two  persons  are  attempting  to  pur- 
chase the  same  property,  neither  is  bound  by 
any  notice  of  the  acts  of  the  other  until  an 
enforceable  contract  la  made  with  one  of  them. 
*  *  *  Notice  of  mere  negotiations  pending 
Is  not  saffident" 

Tbe  evidence  discloses  that  Mr.  Farrlss 
telegraphed  Mr.  Akers,  who  resided  In  Flori- 
da, on  December  1st,  and  offered  him  ^,000 
for  the  land.  On  December  4th,  Mr.  Far- 
rlss received  a  telegram  from  Mr.  Akers  ac- 
cepting bis  offer.  Thereafter  the  deed  was 
acknowledged  on  the  13th  day  of  December; 


and  on  the  16tb  day  of  December  tbe  money 
was  paid,  and  the  deed  filed  for  record  on 
the  26th  day  of  December.  On  the  8th  day 
of  December  Mr.  Akers  notified  Mr.  Barnard 
that  he  had  sold  the  place  to  another  party ; 
still  plaintiff  commenced  no  proceeding,  nor 
did  he  notify  Mr.  Farrlss  of  his  contract  un- 
til after  the  money  was  paid  and  the  deed 
filed  for  record. 

We  do  not  think  there  la  any  evidence  In 
tbe  record  that  would  Justify  a  finding  that 
Mr.  Farrlss  purchased  with  notice  of  a  bind- 
ing contract  existing  between  plaintiff  and 
Mr.  Akers.  The  finding  of  the  court  upon 
this  question  of  fact  is  not  clearly  against 
the  weight  of  the  evidence,  but  we  think 
is  supported  by  the  evidence. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  conrt  Is  affirmed. 

All  the  Justices  concur. 


(80  Okl.  3) 

KENYON  V.  EDMUNDSON.    (N«.   II 100.) 
(Supreme  Court  of  Oklahoma.    Nov.  28, 1920.) 

(ByUdbiu  hn  th«  Court.) 

1.  Nolsanoe  «=93(5)— Deslcoating  plant  eonatl- 
tutlng  iHilsaace. 

A  desiccating  plant  that  corrupts  the  air  by 
noisome  smellB,  noxious  odors,  and  stenches  to 
the  extent  of  interfering  with  the  ordinary 
comforts  of  human  eziatence,  constitutes  a 
"nuisance,"  where  the  injury  is  real  and  is  a 
substantial  annoyance  or  physical  discomfort 
to  an  ordinary  person  or  an  injury  to  Us 
health  or  property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Nui- 
sance.] 

2.  Nalsaaoe  «B>3(l)^"Nalsanc«  par  se." 

An  instrumentality  that  is  at  all  times  and 
under  all  drcumstances.  Irrespective  of  its  lo- 
cation and  environment,  a  nuisance,  is  said  to 
be  a  "nuisance  per  se."  There  are  instrumen- 
talities, however,  whidi  In  their  nature  are  not 
nuisances,  and  whether  a  particular  instru- 
mentality constitntes  a  nuisance  depends  upon 
its  surroundings,  the  manner  In  which  it  is 
conducted  or  managed,  or  other  drcumstances. 
[Bid.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  First  and  Second  Series,  Nuisance 
Per  Se.] 

3.  Nolsanoa  «s>25(2)— Akatemaat  of  sohstan. 
tial  and  IrrMnedlal  Injary  a  matter  of  riglit. 

When  a  nuisance  per  se  or  one  nude  such 
by  the  drcumstances  under  which  It  is  main- 
tained has  been  shown  to  exist  and  causes  a 
material,  snbBtantial,  and  irremedial  injury  tor 
which  there  is  no  adequate  remedy  at  law,  those 
who  sre  being  injured  by  its  contlnnanee  are 
entitled,  as  a  matter  of  right,  to  have  the  same 
abated  or  to  enjoin  its  msintenance,  notwith- 
standing the  eomparatlTe  benefits  conferred 
thereby  or  the  comparative  injury  resulting 
therefrom. 
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4.  NnlMMM  4s»l9,  35— Wli«ra  a  bwlDMt  oaa- 
not  be  oonduoted  without  craatlig  a  ■atoanM, 
Its  operatloa  ahoiM  be  absolutely  prohibited. 

Where  the  facta  show  that  a  lawful  basl- 
neaa  ia  being  conducted  in  inch  a  manner  as 
to  congtltute  a  private  and  public  nuisance, 
causing  substantial  injury  -to  comfort,  health, 
or  property,  a  court  is  authorized  in  enjoining 
and  abating  such  nuisance.  The  injunction  or- 
dinarily should  be  limited,  not  to  the  business 
itself,  but  to  the  usage  that  creates  the  nui- 
sance, leaving  the  right  to  carry  on  the  busi- 
ness in  a  proper  and  lavfol  manner;  bat,  where 
it  clearly  appears  tiiat  auch  business  cannot 
be  conducted  in  any  manner  at  the  place  where 
situated  without  constituting  a  substantial  in- 
jury to  adjoining  property  owners,  the  injunc- 
tion should  absolutely  prohibit  the  operation 
of  such  business. 

5.  Nolaanoe  ^933— Desiooatlag  plant  shown  to 
b«  ■  pnbilo  and  private  nulsanee. 

Under  the  evidence  in  the  record,  held,  that 
the  finding  of  the  trial  court  that  defendant's 
business  constitntea  a  pnbUc  and  private  nui- 
sance is  not  dearly  against  the  weight  of  the 
evidence,  and  that  it  was  not  error  for  said 
court  to  perpetually  enjoin  the  operation  of 
said  business. 

Appeal  from  District  Oonrt,  Garfield  Coun- 
ty; J.  O.  Bobberts,  Judge. 

Action  by  Sarah  J.  Bdmundaon,  continaed 
after  her  death  by  H.  H.  Bdmundson,  her  ad- 
ministrator, against  Frank  Kenyon  and 
others,  to  ^oin  and  abate  defendants'  oper- 
ation of  an  alleged  public  and  private  nui- 
sance. From  a  jjermanent  injunction,  de- 
fendant Frank  ¥Jeajaa  appeals.    Affirmed. 

McKeever  &  Moore,  of  Enid,  for  plaintUF  in 
error. 

Cnrran  &  Kruse,  of  Enid,  tor  defendant  in 
error. 

RAINET,  0.  J.  This  action  was  com- 
menced in  I3ie  district  court  of  Garfield  coun- 
ty by  Sarah  J.  Edmundson,  plalntlft,  against 
Frank  Eenyon  and  others,  as  alleged  own- 
ers of  a  certain  business  operated  under  the 
name  of  the  Enid  Desiccating  Company,  for 
the  purpose  of  enjoining  and  abating  the 
operation  of  such  business  on  the  ground 
that  the  same  was  a  public  and  private  nui- 
sance. On  July  11,  1919,  after  a  bearing,  the 
court  granted'  a  temporary  injunction  which, 
at  a  subsequent  hearing  on  August  10,  was 
made  perpetnaL  Xhe  order  granting  the  per- 
petual injunction  permitted  the  plant  to  be 
operated  provided  It  could  be  in  such  a  man- 
ner as  not  to  constitute  a  nuisance.  On  Sep- 
tember 2, 1919,  the  plaintiff  caused  a  citation 
for  contempt  to  Issue  against  the  defendant 
for  violating  the  order  of  injunction  as  there- 
tofore Issued,  and  this  matter  came  on  for 
hearing,  on  September  10,  at  which  time  the 
courttc«mtInued  the  case  for  further  hearing, 
allowing  the  defendant,  in  the  meantime,  an 
opportunity  to  see  if  he  could  devise  any 


method  of  operating  the  plant  without  seri- 
ous discomfort  to  the  plaintHf  and  other  res- 
idents of  the  vicinity.  At  a  final  hearing  of 
the  matter  on  October  18,  the  trial  court 
found  that  the  operation  of  the  plant  was  a 
public  and  private  nuisance  and  permanently 
enjoined  Its  operation  at  the  place  where  it 
was  then  located.  Frank  kenyon,  who  dur- 
ing the  proceedings  had  filed  an  answer  alleg- 
ing that  he  was  the  scde  owner  of  the  desic- 
cating company,  has  appealed  from  the 
Judgment  to  this  court,  and  for  reversal 
thereof  contends  that  the  Judgment  is  contra- 
ry to  law  and  to  the  evidence,  specifically 
urging:  (1)  that  the  evidence  did  not  show 
that  the  plant  and  the  operation  thereof  was 
a  nuisance;  and  (2)  that  the  court  should 
not  have  permanently  enjoined  the  operation 
of  the  plant  but  should  have  limited  its  Judg- 
ment to  restraining  a  continuance  of  the  con- 
dition from  which  the  nuisance  arose. 

[i]  The  evidence  shows  that  the  defendant 
operated  his  desiccating  plant  at  a  distance 
of  about  40  rods  from  where  the  plaintUf  re- 
sided. The  business  was  carried  on  in  the 
following  manner:  Large  numbers  of  dead 
horses,  cattle,  dogs,  and  other  animals  that 
had  died  from  various  diseases  were  collect- 
ed from  the  city  of  Enid  and  the  surrounding 
country  and  hauled  to  defendant's  plant, 
where,  after  the  hides  were  removed,  they 
were  cut  into  pieces  and  bc^ed  and  cooked 
in  vats.  The  defendant  saved  the  grease  for 
commercial  purposes  and  fed  the  meat  to 
hogs  which  he  kept  on  the  premises.  As  a 
result  of  this  meUiod  of  operating  the  plant, 
there  arose  noxious  odors  which  permeated 
the  air  for  a  great  distance  from  the  plant 
and  became  very  offensive  to  plaintiff  and 
other  residents  of  that  vicinity.  The  winds 
carried  tho  offensive  odors  great  distances, 
and,  on  account  of  plaintiff's  residence  being 
in  close  proximity  to  the  plant  and  nearer 
than  other  residents,  the  annoyance  and  dis- 
comfort to  her  was  greater  than  to  her  neigh- 
bors. It  was  shown  at  the  hearing  uix>n  the 
application  for  temi)orary  injunction  that  a 
short  time  prior  thereto  the  defendant  al- 
lowed a  large  number  of  horses  to  decay  and 
decompose,  whlph  gave  rise  to  a  terrible 
stench  which  was  carried  by  the  winds  to  a 
great  distance  over  the  surrounding  country, 
and  the  decaying  and  decomposing  carcasses 
attracted  large  swarms  of  green  flies  whldi 
Infested  the  neighborhood.  The  conditions 
were  somewhat  Improved  after  the  granting 
of  the  injunction  by  defendant  causing  the 
steam  generated  from  the  cooking  offal  to 
be  passed  through  the  fire  box  under  the 
boiler  and  by  providing  a  ceasipool  for  the 
reception  of  refuse  and  liquid  matter  that 
had  theretofore  been  allowed  to  drain  into  a 
sand  bank,  while  the  meat  formerly  fed  to 
bogs  was  put  Into  a  dlt6h  and  covered  with 
ittt.    A  number  of  witnesses  testified  that 
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tt  all  times  there  was  an  odor  from  the 
plant,  but  that  it  was  much  more  offensive 
on  days  when  the  dead  animals  were  being 
cooked,  at  which  time  the  stench  was  ex- 
ceedingly offensive.  Between  the  first  and 
final  orders  of  Injunction  the  defendant  made 
strenuous  efforts  to  Improve  the  condition 
surrounding  the  operation  of  the  plant,  bui 
his  efforts  were  only  partially  successful, 
and,  although  several  of  his  witnesses  tes- 
tified that  they  had  never  noticed  any  odor 
from  the  plant  sofilclent  to  annoy  them,  a 
great  number  of  the  witnesses,  including 
most  of  the  residents  of  the  vicinity,  testified 
as  to  the  seriousness  of  the  annoyance,  and 
we  think  it  Is  reasonably  dear  from  the  evi- 
dmce  that  at  times  the  stench  was  so  severe 
that  it  caused  nausea,  loss  of  appetite,  and 
serious  discomfort.  At  any  rate,  the  Judg- 
ment of  the  trial  court  that  the  defendant's 
business  was  a  public  and  private  nuisance 
and  injuriously  affected  those  residing  in  the 
neighborhood  in  which  the  plant  was  oper- 
ated, and  especially  the  plaintiff,  was  not 
clearly  against  the  weight  of  the  evidence, 
and  we  are  not  at  liberty  to  disturb  these 
findings  of  fact 

For  the  law  we  may  look  to  our  own  stat- 
utes. Section  42S0,  Bevised  Laws  1810^  de- 
tlnes  "nnlaanca^'  as  foUows: 


"A  nuisance  consists  in  unlawfully  doing  an 
act,  or  omitting  to  perform  a  duty,  which  act 
or  omission  either: 

"First,  annoys,  injures  or  endanger*  the 
comfort,  repose,  health,  or  safety  of  others; 
or, 

"Second,  offends  decency;   or, 

"Third,  nnlawfoUy  Interferes  with,  obstmcta 
or  tends  to  obstruct,  or  renders  dangerous  for 
passage,  any  lake  or  navigable  river,  stream, 
canal  or  basin,  or  any  public  park,  square, 
street  or  highway;   or, 

"Fourth,  in  any  way  renders  other  persons 
insecure  in  life,  or  hi  the  use  of  property." 

Se<^tlon  4251  defines  a  'public  nuisance '  as 
foUows: 

"A  pablie  nutsattce  is  one  whidi  affects  at 
the  same  time  an  entire  community  or  neighbor- 
hood, or  any  considerable  number  of  persons, 
although  the  extent  of  the  annoyance  or  dam- 
age infficted  upon  the  individnahi  may  be  un- 
equal." 

And  section  42B2  provldM: 

"Every  nuisance  not  Induded  in  the  definition 
of  the  last  sectiow  is  private." 

[1,  n  It  Is  well  setUed  that  where  the  air 
Is  corrupted  by  noisome  smells,  by  noxious' 
ddors,  and  stendies  so  as  to  substantially  In- 
terfere with  the  ordinary  comforts  of  human 
existence,  sndi  cooditton  constitutes  a  nui- 
sance. Although  a  mere  trifling  annoyance, 
inconvenience^  or  discomfort  to  one  with  too 
fastidious  or  refined  tastes  will  not  consti- 
tute a  nuisance,  a  nuisance  exists  where  the 
odon  are  a  substantial  annoyance  or  physi- 
cal discomfort  to  an  ordinary  person,  or  an 


Injufy  to  his  health  or  property.  Joyce  on 
Nuisances,  SI  187  and  162;  Wood  on  Nui- 
sances, I  600 ;  20  R.  0.  li.  382,  383 ;  Blxby  t. 
Cravens,  67  Okl.  119,  156  Pac.  1184,  L.  B.  A. 
1916E,  871;  Evans  v.  Beading  Chemical  Co., 
160  Pa.  209,  28  Ati.  702.  And  It  Is  not  nec- 
essary to  entitle  a  plaintiff  to  relief  that  the 
odors  or  nuisances  should  actually  produce 
disease  if  they  are  disagreeable  and  offen- 
sive to  such  an  extent  as  to°  render  life  sub- 
stantially uncomfortable.  Meigs  v.  lister,  23 
N.  J.  Eg.  199;  Catlln  t.  Valentine,  9  Paige 
(N.  I.)  677,  88  Am.  Dec.  667;  Brady  v. 
Weeks,  3  Barb.  (N.  T.)  157:  Joyce  on  Nui-' 
sauces,  pars.  87  and  166;  29  Cyc.  UOO,  llfl2 
and  1194. 

It  is  urged,  however,  tliat  defendant's  busi- 
ness was  not  a  nuisance  per  se,  that  his 
plant  was  located  in  a  sparsely  settled  com- 
munity and  had  been  approved  by  health  of- 
ficers as  condudve,  when  properly  run,  to 
public  health,  and  the  most  approved  meth- 
ods were  used  in  the  business,  and  that  the 
same,  therefore^  could  not  have  been  such  a 
nuisance  as  to  warrant  the  Interference  of 
equity. 

An  instrumentality  that  is  at  all  times  and 
under  all  drcumstances,  irrespective  of  Its  lo- 
cation and  environmoit,  a  nuisance,  is  said 
to  be  a  nuisance  per  se.  There  are  instru- 
mentalities, however,  whldi  in  their  nature 
are  not  nuisances,  and  whether  a  particular 
instrumentality  constitutes  a  nuisance  de- 
pends upon  its  surroundings,  the  manner  in 
which  It  is  condpcted  or  managed,  or  other 
circumstances.    20  R.  G  L,  383. 

It  may  be,  as  contended  by  counsel  for 
plaintiff  in  error,  that  a  desiccating  plant  Is 
not  a  nuisance  per  se,  but  in  the  Instant  case 
evidence  was  adduced  showing  that  the  lo- 
cation of  the  plant,  the  manner  In  which  it 
was  conducted,  and  other  drcumstances,  ren- 
dered this  particular  instrumentality  both  a 
public  and  private  nuisance. 

As  has  been  well  said  in  Joyce  on  Nui- 
sances, p.  162,  quoting  from  a  Maryland  case: 

"No  principle  is  better  settled  than  that 
where  a  trade  or  business  is  carried  on  in  such 
a  manner  ae  to  interfere  with  the  reasonaWe 
and  comfortable  enjoyment  by  another  of  bis 
property,  or  which  occasions  material  injury 
to  the  property  itself,  a  wrong  is  done  to  the 
neighboring  owner,  for  which  an  action  will  lie. 
And  this,  too,  without  regard  to  the  locality 
where  such  business  is  carried  on;  and  this, 
too,  although  the  business  may  be  a  lawful 
business,  and  one  useful  to  the  public,  and  al- 
though the  best  and  most  approved  applianciis 
and  methods  may  be  used  in  the  conduct  and 
management  of  the  business.  •  •  •  We  can- 
not agree  with  the  appellant  that  the  court 
ought  to  have  directed  the  jury  to  find  whether 
the  place  where  this  factory  was  located  was 
a  convenient  and  proper  place  for  the  carrying 
on  of  the  appellant's  buaiuess,  and  whether 
such  a  use  of  his  property  was  a  reasonable  use, 
and  if  they  should  so  find  the  verdict  must  be 
for  the  defendant.    It  may  be  convenien't  to  the 
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defendant,  and  it  may  be  convenient  to  the 
pubUc,  bat  In  the  eye  of  the  law,  no  place 
can  be  convenient  for  the  carrying  on  of  a 
basineBs  which  is  a  nuisance,  and  which  causes 
substantial  injury  to  the  property  of  another. 
Nor  can  any  use  of  one's  own  land  be  said  to 
be  a  reasonable  use  which  deprives  an  adjoin- 
ing owner  of  the  lawful  use  and  enjoyment  of 
his  property."  Susquehanna  Fertilizer  Uo.  v. 
Malone,  73  Md.  276,  20  AU.  900,  9  L.  R.  A. 
737,  25  Am.  St  Bep.  695;  Evans  v.  Reading 
Chemical  F.  Co.,  160  Fa.  209,  28  AtL  702; 
Joyce  on  Nuisances,'  par.  118. 

The  Supreme  Court  of  Illinois,  in  the  case 
of  Seacord  v.  People,  121  111,  623,  13  N.  R 
194,  in  discnssiug  a  situation  similar  to  that 
presented  by  the  record  in  this  case,  said: 

"To  live  in  the  comfortable  and  free  enjoy- 
ment of  the  air,  free  from  unnecessary  pollu- 
tion, is  the  right  of  all,  and  any  act  which  takes 
this  away  from  an  individual,  is  actionable  as 
a  private  injury;  that  which  deprives  the  com* 
munity  of  the  right  is  indictable  as  a  public 
wrong.  If  it  waa  necessary  for  the  public 
health  or  convenience  that  dead  animals  should 
be  summarily  disposed  of,  means  could  be 
readily  found,  without  accumulating  them  from 
the  adjacent  towns  and  cities  and  stations  of 
a  great  railway,  and  from  the  surrounding 
country,  in  one  locality.  This  particular  neigh- 
borhood, comprising  only  perhaps  a  score  of 
families,  owed  no  servitude  to  these  towns  and 
cities,  or  to  the  railway  or  surrounding'  coun- 
try. Its  right  to  the  enjoyment  of  pure  air, 
and  of  its  homes  in  physical  comfort,  was  as 
valuable  to  its  inhabitants,  and  as  certainly 
assured  to  them  by  the  law,  as  to  dtisens  of 
any  other  locality,  however  .opulent.  It  can- 
not be  said,  nor  is  there  reason  or  authority 
for  the  position,  that  for  the  public  convenience 
of  the  city  of  Galesburg,  or  other  towns  or 
stations,  or  of  the  railroad  or  of  adjacent  farm- 
ers, or  because  it  may  be  profitable  to  ship- 
pers or  others  that  the  business  be  carried 
on,  those  persons  named  in  the  indictment,  or 
this  neighborhood,  shall  be  compelled  to  submit 
to  having  their  lives  made  physically  uncom- 
fortable, and  their  homes  made  unenjoyable,  by 
noisome  or  noxious  odors  and  gases." 

See,  also,  Swanson  t.  Bradshaw  (Mo.  App.) 
187  8.  W.  268;  Frost  v.  Berkeley  Phosphate 
Co.,  42  S.  C.  402,  20  S.  B.  280,  26  L.  B.  A. 
606,  46  Am.  St  Bep.  738 ;  Pruner  t.  Pandle- 
ton,  75  Va.  616,  40  Am.  Bep.  738. 

[I]  'When  a  nuisance  per  se  or  one  made 
such  by  the  circumstances  under  which  it  is 
maintained  has  been  shown  to  exist  and 
causes  a  material,  substantial,  and  Irremedl- 
al  Injoiy  for  whitdi  there  la  no  adequate 


remedy  at  law,  those  who  are  being  injured 
by  its  continuance  are  entitled,  as  a  matter 
of  right,  to  have  the  same  abated  or  to  en- 
join its  maintenance,  notwithstanding  the 
comparative  benefits  conferred  thereby  or  the 
comparative  injury  resulting  therefrom.  20 
B.  C.  L.  93;  Joyce  on  Nuisances,  par.  483; 
Seacord  r.  People,  supra;  Sullivan  v.  Jones, 
etc.  Steel  Co..  208  Pa.  640,  57  AtL  1065,  66 
U  B.  A.  712;  Bristol  v.  Palmer,  83  Vt  64. 
74  Atl.  332,  31  li.  B.  A.  (N.  S.)  881  and  note; 
Town  of  Rush  Springs  et  al.  T.  Bentley  et  aL, 
76  Okl.  119,  182  Pac.  664. 

[4]  It  is  urgently  contended,  however,  by 
counsel  for  plaintUt  in  error,  that  the  decree 
enjoining  and  abating  the  operation  of  the 
plant  was  entirely  too  comprehensive  in  that 
it  practically  destroyed  the  defendant's  busi- 
ness. In  support  of  this  contention  the  case 
of  Weaver  v,  Kuchler,  17  Okl.  189,  87  Pac 
600,  is  cited.  In  that  case  it  was  held,  in 
efCect,  that,  where  an  Instrumentality  is  a 
nuisance  because  of  the  manner  in  which  It 
is  conducted,  the  court  should  allow  the  de- 
fendants to  show.  If  they  can,  that  by  the 
use  of  proper  methods  and  appliances  It  is 
possible  to  conduct  the  business  in  the  same 
place  without  creating  a  nuisance,  and  that 
in  such  circumstances  a  decsee  absolutely  en- 
joining the  defendants  from  further  conduct- 
ing such  business  is  too  broad,  and  that  the 
proper  decree  should  be  one  limited  to  such 
usage  as  created  the  nuisance,  leaving  the 
right  to  carry  on  the  business  in  the  proper 
manner.  The  law  as  therein  announced  Is 
correct,  but  in  the  Instant  case  the  court  In 
the  previous  stages  of  the  proceedings  had  al- 
lowed the  defendant  to  continue  to  operate 
the  plant  if  he  could  do  so  in  such  a  manner 
as  not  to  create  a  nuisance.  He,  in  good 
faith,  attempted  to  do  this ;  but  the  evidence 
In  the  case  ^ows  that  these  attempts  were  a 
failure  and  that  the  business  could  not  be  op- 
erated by  him  in  Its  present  location  in  such 
a  manner  as  not  to  constitute  a  nuisance. 
The  defendant's  testimony  shows  that  be 
had  done  everything  possible  to  relieve  the 
condition,  but  that  his  efforts  were  unsuccess- 
ful. Therefore,  and  under  such  circumstanc- 
es. It  was  clearly  the  duty  of  the  court  to  en- 
Join  the  continuation  of  the  business  In  that 
locaUty.    20  B.  a  L.  482. 

For  the  reasons  stated,  the  Judgment  Is 
affirmed. 

All  the  Justices  concur,  except  McNEIUU 
J.,  not  participating. 
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EMERSON  V.  STATE.     (No.  A-3615.) 

(Criminal  Coart  of  Appeals  of  Oklahoma. 
Dec.  11, 1920.) 

(ByOabut  by  the  Court.) 

Crlmiaal  law  «=>369(2)— Evidence  of  otli«r  of- 
fense   havlno    logical    connectioa    with    that 
charged  admissible. 
Evidence  of  an  offense  other  than  the  one 
charged   is   admissible   only   when  it  tends  to 
prove  the  offense  charged.     To  be  competent 
and  admissible,  it  must  have  some  logical  con- 
nection with  the  offense  charged. 

Appeal  from  District  Court,  Logan  CJomii- 
tj ;  Arthur  B.  Swank,  Judge. 

John  B.  Emerson  was  convicted  of  assault 
witb  intent  to  kill,  and  he  appeals.  Reversed, 
and  a  new  trial  awarded. 

Ben  F.  Garrett,  H.  C.  Olds,  and  Geo.  W. 
Carry,  all  of  Guthrie,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C.  HaU 
and  B.  Ik  Fultcm,  Asst.  Attjs.  Got.,  for  the 
State. 

DOYLE,  P.  J.  Plaintiff  in  error,  John  B. 
Emerson,  was  convicted  of  assault  with  in- 
tent to  kill  and  his  punishment  fixed  at  eight 
years'  imprisonment  in  the  penitentiary.  He 
has  appealed  from  the  Judgment  rendered  tap- 
on  such  conviction. 

The  information  in  substance  charges  that 
in  Logan  county,  on  the  19th  day  of  January, 
1919,  the  defendant,  John  R.  Emerson,  did 
assault  and  shoot  at  one  H.  M.  Hardemon 
wlfb  the  felonious  Intent  to  kill  said  Harde- 
mon. 

The  evidence  shows  that  the  defendant 
Ehnerson,  a  colored  man,  conducted  a  store  at 
the  town  of  Iconium;  the  complaining  wit- 
ness Hardemon  lived  nearby;  that  the  diffi- 
culty arose  in  front  of  the  defendant's  store, 
and  in  the  struggle  the  defendant  was  shot  in 
the  band.  Q^ere  Is  a  direct  conflict  In  the 
testimony  as  to  who  was  the  aggressor.  The 
complaining  witness  testified  that  the  defend- 
ant without  provocation  drew  his  revolver 
and  shot  at  him;  that  during  the  struggle 
other  shots  were  fired. 

As  a  witness  In  his  own  behalf,  the  de- 
fendant testified  that  Hardemon,  the  com- 
plaining witness,  was  the  aggressor  at  all 
times,  and  in  the  struggle  shot  the  defendant 
through   the  hand. 

In  rebuttal  the  state  called  Ed.  Robertson, 
sheriff  of  Logan  county,  as  a  witness,  who 
testifled  that  he  remembered  the  occasion 
Mthea  the  defendant  was  charged  with  hav- 
ing received  stolen  property,  and  that  wit- 
sees  found  said  stolen  property  at  the  de- 
fendant's store  in  Iconium.  This  evidence 
-was  all  admitted  against  the  defendant's  ob- 
jection and  ezceptl(Mi. 
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The  Attorney  General  has  filed  a  confession 
of  error,  which  concludes  as  follows: 


"We  cannot  help  bat  feel  that  the  admis- 
sion of  this  testimony  was  prejudicial  error. 
The  sole  and  only  pnrpose  of  the  testimony 
could  have  been  to  affect  the  credibility  of 
plaintiff  in  error. 

"It  was  not  proper  rebuttal  testimony.  It 
did  not  tend  to  prove  or  disprove  any  issue  in 
the  case,  and  it  was  incompetent  upon  any  the- 
ory. 

"Considering  the  closeness  of  the  testimony, 
we  feel  that  an  injustice  was  done  plaintiff  in 
error  by  the  admission  of  this  testimony,  and 
that  the  judgment  of  the  trial  court  should  be 
reversed." 

Generally  speaking,  evidence  of  other 
crimes  is  competent  to  prove  the  specific 
crime  charged  when  It  tends  to  establish  a 
common  scheme  or  plan,  embracing  the  com- 
mission of  two  or  more  crimes  so  related  to 
each  other  that  proof  of  one  tends  to  estab- 
lish the  other,  or  to  connect  the  defendant 
with  the  commission  of  the  crime  charged. 
Koontz  V.  State,  10  Okl.  Cr.  553, 13d  Pac.  842, 
Ann.  Cas.  1916A,  689. 

As  a  general  rule,  subject  to  exceptions, 
when  a  def mdant  is  on  trial  for  a  crime,  his 
participation  in  the  commission  of  another 
crime  wholly  unconnected  with  that  for 
which  he  is  on  trial  cannot  be  admitted  In 
evidence  against  him,  and  the  evidence  here 
admitted  against  defendant's  objection  and 
exception  does  not  fall  within  any  exception 
to  the  general  rule. 

For  the  error  noted,  the  Judgment  Is  re- 
versed, and  a  new  trial  awarded. 

ARMSTRONG   and  MATSON,  JJ.,  concur. 


SARTEN  V.  STATE.    (No.  A-3374.) 

(Criminal  Court   of  Appeals  of  Oklahoma. 
Dec.  11,  1920.) 

(Syllalui  hy  the  Oowt.) 

1.  Criminal  law  <8=>I069(I)— Appeal  In  felony 
case  must  ba  taken  within  six  months  after 
Judgment. 

In  felony  cases,  the  appeal  must  be  taken 
within  six  montlis  after  the  judgment  was  ren- 
dered. 

2.  Criminal  law  «=»I079,  1081— NotliSe  of  ap- 
peal  or  summons  in  error  must  be  served. 

Within  the  time  allowed  for  taking  the  ap- 
peal, notices  of  appeal  must '  be  served  upon 
the  clerk  of  the  trial  court  and  the  county  at- 
torney (as  provided  in  section  5992,  Rev.  Laws 
1910),  or  else  summons  in  error  must  be  serv- 
ed upon  the  Attorney  General,  or  its  issuance 
and  service  waived  by  said  officer  (as  provided 
in  section  6997,  Rev.  Laws  1910),  before  this 
court  can  acquire  jurisdiction  of  an  appeal  in 
a  criminal  cause. 
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Appeal  from  District  Court,  OUaboma 
CoQoty;  Frank  Matthews,  Judge. 

B.  S.  Barten  was  convicted  of  the  crime  of 
maintaining  a  gHmbling  nuisance  and  sen- 
tenced to  pay  a  fine  of  $600,  and  he  appeals. 
Appeal  dismissed,  and  cause  remanded  with 
direction  to  enforce  the  Judgment 

A.  F.  Decker,  of  Oklahoma  City,  for  plain- 
tiff In  error. 
The  Attorney  General,  for  the  State. 

PES  CURIAM.  This  is  an  attempted  Ajy- 
peal  from  the  district  court  of  Oklahoma 
county,  from  a  Judgment  rendered  In  said 
court  on  the  17th  day  of  November,  1917, 
against  defendant,  B.  S.  Sarten,  on  a  verdict 
flniiiTie  defendant  guilty  of  maintaining  a 
gambling  nuisance;  the  court  assessing  the 
punishment  at  a  fine  of  $iSOO. 

Petition  In  error  with  transcript  of  the 
record  attached,  and  a  purported  case-made 
(which  had  never  been  attested  by  the  clerk 
and  filed  with  the  papers  in  the  case  In  the 
o£Bce  of  the  clerk  of  the  trial  court,  as  re- 
quired by  section  IS242,  Hevised  Laws  1910), 
were  filed  In  this  court  on  the  27th  day  of 
May,  1918.  The  conviction  in  this  case  was 
for  a  felony. 

[1]  Section  6991,  Revised  Laws  1910, 
among  other  things,  provides: 

"In  felony  cases  the  appeal  must  be  taken 
\vithin  six  months  after  the  Judgment  is  ren- 
dered." 

The  Judgment  having  been  rendered  on  the 
17th  day  of  November,  1917,  and  the  at- 
tempted appeal  not  having  been  lodged  in 
this  court  until  the.  27th  day  of  May,  1018, 
more  than  six  months  thereafter,  this  court 
never  acquired  Jurisdiction  thereof.  Bethel 
V.  State,  7  Okl.  Or.  86,  121  Pac.  792 ;  Mustek 
V.  State,  6  Okl.  Cr.  008,  115  Pac.  377;  Self 
V.  State,  8  OkL  Or.  70,  126  Pac.  682. 

[2]  The  record  filed  In  this  court  also 
fails  to  disclose  that  plaintiff  In  error,  within 
the  time  allowed  for  taking  the  appeal,  serv- 
ed any  notices  of  appeal  either  upon  the 
derk  of  the  trial  court  or  the  county  attorney 
of  Oklahoma  county,  as  provided  in  section 
69S2,  Revised  Lavre  1010;  nor  does  it  ap- 
pear that  any  summons  in  error  was  ever 
Issued  in  behalf  of  plaintifF  In  error  and 
served  upon  the  Attorney  General,  or  that 
there  was  any  waiver  of  the  Issuance  and 
service  of  a  summons  in  error  by  such  officer, 
as  provided  by  section  6997,  Revised  Laws 
1910. 

Either  the  nfethod  provided  in  section 
6992,  supra,  must  be  followed,  or  else  sum- 
mons in  error  must  be  served  upon  the  At- 
torney General,  or  Its  issuance  and  service 
waived  by  said  officer,  as  provided  in  section 
6997,  supra,  before  this  court  can  acquire 


Jurisdiction  of  an  appeal  In  a  criminal  cause. 
Mann  v.  State,  16  OkL  Cr.  — ,  186  Pac. 
1008;  Robinson  v.  State,  17  OkL  Cr.  — ,  ISO 
Pac.  763. 

For  reasons  stated,  the  appeal  is  dismissed, 
and  the  cause  remanded  to  the  trial  court, 
with  directions  to  enforce  the  Judgment. 
Mandate  forOiwlth. 


SMITH  et  ah  v.  STATE.     (No.  A-3633.) 

(CriminaL  Court  of  Appeals  of  Oklahoma. 
Dec.  6,  1020.) 

(ByUalm*  by  the  Court.) 

Crlmlaal  law  «s>l086(  13)— -Where  traMorlpt 
of  oase-made  contains  no  copy  of  Judgment, 
the  appeal  will  be  dismissed. 

When  an  appeal  is  taken  from  an  alleged 
Judgment  of  conviction  and  tbe  transcript  of  the 
record  or  case-made  contains  no  copy  of  tbe 
Judgment  of  the  trial  court,  this  court  does  not 
acqnire  Jurisdiction  of  the  appeaL  and  such  an 
appeal  will  be  dismissed. 

Appeal  from  Superior  Court,  Tulsa  Coun- 
ty; L.  J.  Martin,  Judge. 

W.  N.  Smith  and  another  were  convicted 
of  contempt,  and  they  appeaL  Appeal  dis- 
missed. 

B.  L  Saddler,  of  Tulsa,  and  Brown  &  Stew- 
art, of  Muskogee,  for  plaintiffs  Ih  error. 

The  Attorney  General  and  W.  C.  Hall,  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiffs  in  error 
were  convicted  in  the  superior  court  of  Tulsa 
county.  An  appeal  was  attempted  to  be  tak- 
en by  filing  in  this  court  on  September  23, 
1010,  a  petition  in  error  with  case-made.  No 
briefs  have  been  filed.  When  the  case  was 
called  for  final  submission,  no  appearance 
was  made  on  behalf  of  the  plaintiffs  in  error. 
Thereupon  tbe  Attorney  General  moved  to 
dismiss  the  appeal  for  failure  to  prosecute 
the  same. 

An  examination  of  the  riMord  dlsdoees 
that  the  case-made  contains  no  copy  of  the 
Judgment  referred  to  in  the  petition  in  error 
and  does  not  contain  the  Journal  entry  of  the 
Judgment  and  sentence  appealed  from. 

When  an  appeal  Is  taken  from  an  allied 
Judgment  of  conviction  and  the  transcript 
of  the  record  or  case-made  contains  no  copy 
of  the  Judgment  of  conviction,  8U6h  record  or 
case-made  presents  no  question  to  this  court 
for  its  determination,  and  the  appeal  will  be 
dismissed  for  want  of  Jurisdiction.  Harfoe 
T.  State,  14  Okl.  Or.  187,  160  Pac.  689. 

For  the  reason  stated,  the  cause  Is  di» 
missed. 


«s»For  other  casM  SM  suna  toplo  and  KBT-NUMBBR  In  all  Kajr-Numbared  DUtaita.aod  Indaxat 


Digitized  by 


Google 


OkL) 


DAVIS  V.  STATE.    (No.  A-347S.) 

(Criminal   Oontt  of  Appeals  of  Oklahoma. 
Dec  U,  1920.) 


(SulldbM*  by  the  Court.) 

1.  Receiving  stolen  goods  c=»8(l)— State  must 
show  guilty  knowledge  that  goods  were  stolen. 

In  order  to  establish  the  crime  of  receiring 
stolen  property,  it  is  essential  that  the  state, 
either  by  direct  or  circumstantial  evidence, 
prove  guilty  knowledge  on  the  part  of  defend- 
ant at  the  time  he  received  such  property  tliat 
the  same  was  stolen. 

2.  Receiving  stolen  goods  ^3>8(4)  —  Clroan- 
stantlal  evidence  to  show  guilty  knowledge 
mast  oonolnslvely  point  to  guilt. 

Where  the  state  relies  wholly  on  drcnm- 
atantial  evidence  to  prove  guilty  knowledge,  the 
circnmatances  relied  upon,  when  considered  to- 
gether, must  point  clearly  and  condnsively  to 
the  guilt  of  defendant  and  exclude  every  rea- 
aonable  hypothesis  other  than  that  of  guilt. 

8.  Criminal  law  «=>S6(V— Reversal  where  mate- 
rial element  of  offense  rests  on  evidsnoe  ere- 
ating  only  suspicions  of  guilt. 
The  appellate  court  cannot  safely  permit  a 
Judgment   of   conviction   to   stand   unreversed, 
where  one  material  element  of  the  offense  rests 
alone  upon  evidence  which  amounts  merely  to 
suppositions  or  suspicions  of  guilt 

Appeal  from  Superior  Court,  Creek  C<oun- 
tr;    Qaylord  R.  Wilcox,  Judge. 

Cbarles  Davis  was  convicted  of  the  crime 
at  reeelvlng  stolen  property,  and  he  appeals. 
Bevened  and  cause  remanded  for  a  new 
trlaL 

L.  J.  Marin,  of  Ranger,  Tex.,  and  Cress  & 
St  Clair,  of  Perry,  for  plaintiff  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  B.  L.  Fnl- 
ton,  AsBt.  Atty.  Gen.,  for  the  State. 

ICATSON,  J.  Cbaries  Davis  was  convicted 
of  the  crime  of  recelvtag  stolen  property  In 
Qie  snperior  court  of  Creek  connty,  and  sen- 
tenced to  serve. a  term  of  one  year's  imprls- 
ooment  In  the  state  penitentiary.  From  a 
Judgment  of  conviction  rendered  against  him 
on  the  16th  day  of  May,  IdlS,  defendant  has 
appealed  to  this  court,  and  in  his  petition  In 
error  assigns  several  grounds  of  alleged  error 
for  reversal  of  said  Judgment,  mainly  rely- 
ing upon  the  Insufficiency  of  the  evidence 
to  sustain  the  conviction. 

The  defendant  was  convicted  of  buying  and 
receiving  a  certain  Ford  automobile,  of  the 
value  of  9300,  which  had  prevlouedy  been 
stolen  In  Lincoln  county,  Okl.,  from  one  Bry- 
an Bobinson ;  defendant  knowing  at  the  time 
be  purchased  and  received  said  automobile 
that  the  same  had  been  stolen. 

Tbe  Attorney  General  has  filed  a  confes- 
sion in  error,  the  substance  of  which  is  as 
follows: 
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("^t  is  established  that  the  car  in  question 
was  stolen,  and  that  the  plaintiff  in  error  pur- 
chased the  same;  but  we  are  unable  to  find  in 
the  record  any  testimony  tending  to  show  that 
plaintiff  in  error  at  the  time  he  purchased  the 
car  in  question  had  any  knowledge  or  informs- 
tion  that  the  car  was  stolen.  It  is  our  Judg- 
ment that  the  evidence  is  not  sufficient  to  Jus- 
tify or  uphold  the  verdict  or  judgment  of  tbe 
court." 


The  court  has  carefully  examined  the 
transcript  of  the  evidence  in  this  case,  and 
the  conclusicm  is  reached  that  the  confession 
of  error  by  the  Attorney  Uenetal  is  well 
founded. 

[1]  In  order  to  establish  the  <!rime  of  re- 
ceiving stolen  property,  it  Is  essential  that 
the  state,  by  either  direct  or  circumstantial 
evidence,  prove  guilty  knowledge  on  the  part 
of  defendant,  at  the  time- he  received  such 
property,  that  the  same  was  stolen.  17  B. 
O.  L.  86. 

The  state's  case  in  diiet  wholly  fails  to 
estaldish  any  such  guilty  knowledge  ou  the 
part  of  defendant  All  that  was  proved  on 
the  part  of  the  state  was  that  the  car  was 
stolen,  as  alleged  in  the  information,  and  that 
the  same  was  found  in  the  possession  of  de- 
fendant some  10  days  thereafter.  The  evi- 
dence on  the  part  of  the  state  discloses  that, 
on  the  day  after  the  car  was  stolen,  a  person 
other  than  defendant  or  tbe  true  owner  was 
In  possession  thereof,  and  made  some  repairs 
or  alterations  on  the  car ;  but  the  state's  evi- 
dence fails  in  any  way  to  connect  defendant 
with  such  person  who  was  presumably  the 
thief.  The  state's  evidence  further  discloses 
that  defendant  was  found  in  the  possession 
of  the  car  at  Topeka,  Kan.,  where  he  was  ar- 
rested, waived  a  requisition,  and  drove  the 
car  back  with  certain  officers  of  Washington 
connty,  Okl.,  to  the  dty  of  Bartiesvllle,  Old., 
where  the  car  was  afterwards  identified  by 
i>ryan  Robinson  and  returned  to  him. 

The  defendant  took  the  witness  stand  in 
ills  own  behalf,  and  the  evidence  Is  undis- 
puted that  defendant  purchased  the  car  in 
tbe  town  of  Oilton,  Okl.,  at  least  10  days 
after  the  same  was  proven  to  have  been  stol- 
en ;  that  the  purchase  was  made  In  a  puUic 
street  in  the  town  of  Oilton  from  a  person 
who  gave  his  name  as  George  Miller,  and 
who  said  that  he  was  expecting  to  have  to 
Join  the  army  and  would  have  no  further  use 
for  the  car  and  wanted  to  return  before  Join- 
ing the  army  to  visit  his  relatives  in  ttie 
state  of  Pennsylvania;  that,  after  having 
agreed  upon  $350  as  the  purchase  price  for 
said  car,  defendant  and  the  said  Miller  drove 
the  car  to  defendant's  residence  in  the  south 
part  of  Drumright,  Okl.,  where  defendant 
procured  additional  money  with  which  to 
pay  for  same  and  then  proceeded  to  the  of- 
fice of  a  Justice  of  the  peace  hi  the  city  of 
Drumright,  where  the  said  Justice,  at  the  re- 
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quest  of  defendant,  Indited  a  bill  of  sale  for 
said  car,  which  was  duly  signed  and  wit- 
nessed In  the  presence  of  said  Jnatice,  and 
certain  money  was  paid  by  defendant  to  the 
said  Miller  in  the  presence  of  the  Justice; 
that,  after  purchasing '  the  car,  defendant 
drove  It  to  his  home,  and  there  Itept  it  for  a 
period  of  2  or  3  days  in  fall  view  of  the  pub- 
lic highway,  and  during:  that  time  defend- 
ant drove  said  car  upon  the  public  streets  of 
Drmnright,  and  made  no  effort  whatever  to 
conceal  same;  that,  on  the  Monday  following 
Friday  on  which  defendant  purchased  said 
alleged  stolen  car,  defendant  and  bis  wife 
started  on  a  trip  to  Emmett,  Kan.,  to  visit 
some  relatives  of  his  wife,  and  in  going  to 
said  place  defendant  drove  over  the  public 
highways  of  the  states  of  Oklahoma  and 
Kansas,  until  he  reached  the  city  of  Topeka 
where  he  stopped  to  spend  a  short  time  with 
his  wife's  brother,  and  where  he  was  arrested 
and  the  car  taken  from  him.  Defendant  tes- 
tified that  he  did  not  know  the  car  had  been 
stolen;  that  he  paid  $350  therefor,  which 
was  all  the  car  was  worth;  and  that  there 
was  no  conduct  on  the  part  of  the  said  Millo: 
Which  led  defendant  to  believe  that  at  the 
time  he  purchased  said  car  the  same  had 
been  previously  stolen. 

The  crosa'«zamlnation  of  defendant  elic- 
ited certain  saq^idous  circumstances  show- 
ing that,  had  defendant  made  a  more  thor- 
ough examination  into  the  ownership  of  the 
car,  he  could  have  in  time  discovered,  per- 
haps, that  the  person  who  gave  his  name  as 
Miller  was  not  the  true  owner  of  the  car. 

However,  the  court  does  not  deem  the  inf ei^ 
ences  alone  arising  from  lack  of  precaution 
to  determine  ownership  sufiSdent  by  them- 
sdves  to  establish  guilty  knowledge  on  de- 
fendant's part  at  the  time  the  car  was  re- 
ceived by  him.  In  purchasing  and  taking 
possession  of  the  car  in  question,  defendant 
acted  opmly  and  publicly,  without  any  at- 
tempt at  concealment,  so  far  as  this  record 
discloses,  and  there  is  no  fact  or  circum- 
stance, other  than  inferences  arising  from 
such  lack  of  precaution,  shown  which  in  any 
way  directly  tends  to  establish  that  defend- 
ant knew  at  the  time  that  he  was  purchasing 
a  stolen  car.  It  is  Incumbent  upon  the  state 
to  prove  every  essential  element  of  the  crime 
by  evidence  jbeyond  a  reasonable  doubt,  and 
a  conviction  .basrnl  upon  circumstances  which 
raise  merely  suspicions  of  guilt  should  not 
be  allowed  to  stand. 


[2]  In  this  case,  the  state  relied  wholly  on 
circumstantial  evidence  to  prove  guilty 
knowledge  on  the  part  of  defendant,  and  it  is 
a  well-established  rule  of  law  that,  where 
circumstantial  evidence  alone  Is  relied  upon, 
the  circumstances  when  considered  together 
must  point  clearly  and  conclusively  to  the 
guilt  of  defendant  and  exclude  every  rea- 
sonable hypothesis  other  than  that  of  guilt 
Sles  V.  State,  6  Okl.  Cr.  142,  117  Pac.  504; 
Nash  V.  State,  8  Okl.  Cr.  1,  126  Pac.  260. 

[3]  In  this  case,  the  Inferences  properly 
arising  from  defendant's  lack  of  precaution 
in  Investigating  whether  or  not  the  seller  was 
the  true  owner  of  the  car,  considered  togeth- 
er with  defendant's  conduct  immediately  af- 
ter he  purchased  the  car,  cannot  lie  said  to 
point  unerringly  and  conclusively  to  the  guilt 
of  defendant  and  to  exclude  every  other  rea- 
sonable hypothesis  than  that  of  guilt;  and 
for  such  reasons  it  is  the  opinion  of  this 
court  that  the  state  has  failed  to  establish 
guilty  knowledge  on  the  part  of  defendant 
by  evidence  sufficient  to  sustain  the  verdict 
and  Judgment 

This  case  was  not  tried  as  closely  as  It 
should  have  been  on  the  part  of  the  state. 
Apparently,  other  witnesses  were  available  to 
the  prosecution  had  their  attendance  been 
sought  who,  perhaps,  were  in  possession  of 
evidence  which,  if  defendant  Is  guilty  of  the 
crime  charged,  could  more  clearly  establish 
that  fact.  For  such  reason,  it  is  the  opinion 
of  this  court  that  this  cause  should  not  be 
dismissed,  but  that  the  Judgment  should  be 
reversed  and  the  cause  remanded  to  the  trial 
court  with  directions  to  grant  defmdant  a 
new  trial,  upon  which  trial  the  state  may  be 
in  position  to  produce  other  evidence  than 
that  adduced  at  this  trial,  such  as  will  fully 
meet  the  requirements  of  law  regarding  cir- 
cumstantial evidence  and  establish  the  ele- 
ment of  guilty  knowledge  on  the  part  of  de- 
fendant to  that  extent  required  by  the  law. 
This  court  cannot  safely  permit  a  Judgment 
of  conviction  to  stand  unreversed,  where  <Hie 
material  element  of  the  oltense  rests  alone 
upon  evidence  which  amounts  merely  to  sup- 
positions or  suspicions  of  guilt 

Judgment  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

DOYLE,  P.  J.,  and  ARMSTRONG.  X,  con- 
cur. 
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(Supreme  Court  of  Oreson.     Jan.  11,  1921.) 

Appeal  and  error  €=>833(3)— Application  for 
rehearing  to   enable   court   to  consider  the 
transcript  not  previously  considered  held  too 
late. 
Rehearing  wiU   not  be   granted   to   enable 
court  to  consider  transcript  which  it  had  dis- 
regarded in  disposing  of  the  case  because  of 
absence  bf  certification,  where  the  defect  was 
pointed  out  in  respondent's  brief  filed  almost  a 
year  prior  to  the  hearing. 

Department  1. 

Appeal  from  Circuit  Court,  Linn  County; 
George  G.  Bingham,  Judge. 
On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  193  Pac.  199. 
See,  also,  184  Pac.  276. 

W.  a  Wlnslow,  of  Salem,  and  V.  A. 
Goode,  of  Stayton,  for  appellant 

Weatherford  &  Wyatt,  of  Albany,  for  re- 
spondent 

McBBIDE],  J.  This  cause  was  argued  and 
submitted  on  October  6,  1920,  and  an  opinion 
written  by  Mr.  Justice  Burnett  affirming  the 
decree  of  the  circuit  court  was  handed  down 
on  NoTcmber  9,  1920.  In  that  opinion  we 
declined  to  consider  the  testimony  in  the  case 
for  the  reason  that  such  testimony  bad  not 
been  filed  with  the  clerk  of  the  circuit  court 
or  authentl<»ted  by  the  circuit  Judge  as  re- 
quired by  law.  After  this  opinion  had  been 
rendered,  the  appellant  procured  the  tran- 
script of  testimony  to  be  certified  by  the  cir- 
cuit Judge,  and  now  moves  for  a  rehearing  on 
the  merits.  The  affidaylt  of  one  of  appellant's 
attorneys  Is  substantially  to  the  efTect  that  he 
seasonably  had  the  testimony  extended  and 
showed  it  to  the  attorneys  for  rei^ondent 
who  assented  to  Its  accuracy;  that  he  has  no 
knowledge  or  recollection  as  to  how  it  found 
its  way  Into  the  office  of  the  clerk  of  the  cir- 
cuit court;  and  that  the  failure  to  have  It 
certified  was  due  to  the  excusable  oTersight 
of  aK>ellant's  attorney,  who  supposed  that 
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this  had  been  done,  until  he  saw  the  opinion 

of  Mr.  Justice  Burnett  in  tUs  case.    He  now 

asks  leave  to  have  the  case  reheard  upon  the 

merits. 

This  application  comes  too  late.  Had  it 
been  made  before  the  hearing,  we  would  have 
been  Inclined  to  permit  the  transcript  to  be 
amended ;  but  to  allow  a  party  after  having 
tried  his  case  upon  the  transcript  he  has 
presented,  and  after  defeat,  to  procure  an 
amendment  of  it  and  a  rehearing  upon  the 
transcript  as  amended,  would  lead  to  Intoler- 
able delays  In  the  administration  of  Justice. 
This  Is  especially  the  case  in  Instances  like 
the  present,  where  the  defect  was  pointed  out 
In  the  respondent's  brief.  We  quote  from  that 
brief  the  following: 

"There  is  another  feature  in  this  case,  that 
we  are  to  presume  that  the  transcript  contains 
all  of  the  evidence  and  exhibits.  There  was  no 
official  reporter  appointed  by  the  court  to  re- 
port or  transcribe  the  evidence  in  the  case  and 
the  same  does  not  bear  the  file  mark  of  the 
clerk  of  the  court,  nor  is  it  identified  in  his  cer- 
tificate or  by  the  certificate  of  the  trial  judge." 

This  brief  was  filed  November  8, 1919,  and 
the  hearing  was  had  on  October  6,  1920,  so 
that  appellant  had  nearly  a  year  prior  to  the 
hearing  In  which  to  procure  the  certificate 
of  the  trial  Judge,  had  he  deemed  It  material 

Neither  the  affidavit  nor  the  transcript  of 
testimony  shows  any  such  controlling  equities 
as  should  induce  this  court  to  disregard  the 
salutary  rule  announced  in  State  ▼.  Jennings, 
48  Or.  483, 494,  87  Pac.  524,  89  Paa  421,  which 
is  substantially  to  the  effect  that  amendments 
to  the  transcript  wUl  not  be  permitted  after  a 
cause  has  been  argued  and  submitted  and  an 
oplnI(m  handed  down.  See  also,  McCann  t. 
Bums,  73  Or.  167, 172,  136  Pac.  659,  143  Pac 
916,  1099,  1100;  Noble  v.  Watrous,  84  Or. 
418, 426,  163  Pac.  810, 165  Pac.  349;  Malloy  v. 
MarshaU-WeUs  Hardware  Co.,  90  Or.  303, 859, 
173  Paa  267,  175  Pac.  659, 176  Pac.  589. 

The  petition  for  rehearing  Is  denied. 

BURNETT,  C.  J.,  and  HARRIS  and 
JOHNS,  JJ.,  concur. 
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(22  Ark.  134) 

ROBERTS  T.  STATE.  (No.  499.)  (Su- 
preme Court  of  Arizona.  Jan.  26,  1921.)  Ap- 
peal from  Superior  Court,  Maricopa  County; 
R.  C.  Stanford,  Jndg^.  Francis  E.  Roberts  was 
convicted  of  rape,  and  appeals.  Judgment  af- 
firmed. Thomas  J.  Croaff.  of  Phoenix,  for  ap- 
pellant. The  Attorney  General  and  the  County 
Attorney,  both  of  Fbcenix,  for  the  State. 

PER  CURIAM.  The  appellant  was  tried  and 
convicted  of  rape  and  appeals.  There  has  been 
no  appearance  of  counsel  in  behalf  of  the  ap- 
pellant in  this  court  and  no  brief  filed.  The 
cause  was  submitted  on  the  record,  by  the  At- 
torney General.  Notwithstanding  this  failure 
of  duty  on  the  part  of  the  appellant,  we  have 
examined  the  entire  record  carefully  and  thor- 
oughly, but  fail  to  find  any  reversible  error. 
The  proceedings  seem  to  have  been  regular  in 
all  particulars.  The  appeal  is  clearly  frivo- 
lous.   The  Judgment  will  be  affirmed. 


(58  Moot  esi) 

PARKER  V.  CITY  OF  BUTTE  et  aL 

(No.  4728.) 

(Supreme  Court  of  Montana.    Nov.  22,  1920.) 

1.  Municipal  oorporatlons  igsgiSd)  —  Coun- 
cil oould  fund  outstanding  Indebtedness  with- 
out sabmlttlag  matter  to  electors  or  tax- 
p^ers. 

Despite  Rev.  Codes,  S  S259,  subd.  64,  under 
sections  3461,  3462,  the  council  of  the  city  of 
liutte,  of  an  assessed  valuation  of  $90,000,000, 
amounting  for  taxable  purposes  to  about  $30,- 
000,000,  could  provide  for  a  bond  issue  in  the 
amount  of  $6(X),000  to  fund  outstanding  in- 
debtedness  of  the  city  on  city  warrants,  without 
submitting  the  matter  to  a  Tote  of  the  electors 
or  taxpayers. 

2.  Municipal  corporations  (S=39 1 3— Legislature 
could  grant  authority  to  oitlee  and  towns  to 
fund  Indebtedness. 

Grant  of  authority,  by  Rev.  Codes,  |  8461, 
3462,'  to  the  councils  of  cities  and  towns  to  fund 
a  floating  indebtedness,  was  within  the  power  of 
the  Legislature. 

Appeal  from  District  C!ourt,  pilver  Bow 
(bounty ;  Joeeph  R.  Jackson,  Judge. 

Action  by  John  S.  Parker  against  the  City 
of  Bntte,  and  W.  T.  Stodden,  its  mayor. 
From  Judgment  for  defendants,  plaintiff  ap- 
peals.   AfDrmed. 

Michael  Donlan,  of  Butte,  for  appellant 
R.  L.  Clinton  and  E.  D.  Elderkin,  both  of 
Bntte,  for  respondents. 

MATTHEWS,  J.  It  appears  from  the  com- 
plaint herein  that  the  dty  of  Butte  is  a  duly 
organized  mnnicipal  corporation,  with  an 
assessed  valuation  of  $90,000,0(X),  amonnting, 
for  taxable  purposes,  to  approximately  $30,- 
000.000;  that  at  a  regular  meeting  of  the 
city  council,  held  on  the  12th  day  of  July, 


1920,  the  said  council  dniy  passed  and  ap- 
proved a  resolution  anthorizing  and  directing 
the  issuance  of  funding  bonds  In  the  amount 
of  $600,000,  the  denominations  of  the  bonds 
to  be  $100,  $500,  and  $1,000,  to  bear  Interest 
at  not  to  exceed  6  per  cent,  per  year.  Inter- 
est payable  semiannually,  for  the  purpose  of 
fundiiig  and  taking  up  outstanding  city  vrar- 
rants  totaling  the  full  amount  of  such  pro- 
posed bonds.  The  complaint  further  alleges 
that  at  the  time  of  the  passage  of  such  reso- 
lution the  city  had  an  outstanding  floating 
Indebtedness  of  that  amount,  represented  by 
city  warrants  Issued  in  the  manner  pre- 
scribed by  law,  for  valid  municipal  indebt- 
edness Incurred  by  the  dty,  and  the  lack  of 
money  for  the  payment  thereof,  and  that  all 
of  said  warrants  have  been  presented  to  the 
city  treasurer  for  payment  and  payment  re- 
fused for  lack  of  funds.  It  Is  then  alleged 
that  the  said  dty  will  proceed  to  issue,  sell, 
and  exchange  such  funding  bonds,  unless 
restrained,  and  that  no  election  has  been 
held  authorizing  the  Issuance  of  tlie  bonds; 
that  the  plaintiff  Is  the  holder  of  a  large 
number  of  such  outstanding  unpaid  dty  war- 
rants, and  is  a  taxpayer  In  the  dty  of  Butte ; 
and,  finally,  "that  the  attempted  issue,  sale, 
and  exchange  of  said  funding  bonds  with- 
out an  election  called  and  held  in  the  manner 
provided  by  law  for  the  submission  of  bond 
issues  is  Illegal  and  without  Jurisdiction  of 
the  said  dty  coundl  and  the  said  dty  mayor; 
and  that  all  bonds  so  Issued  will  be  illegal 
and  Invalid  and  Issued  without  warrant  of 
law." 

On  the  complaint  the  district  court  lasned 
an  order  to  show  cause  and  a  temporary  re- 
straining order.  The  defendants,  in  their 
answer  and  return,  admit  all  of  the  allega- 
tions of  the  complaint,  save  and  except  the 
legal  conduslons  challenging  the  legality  of 
their  acts  and  the  validity  of  the  bonds 
when  issued,  and  allege  that  the  dty  coundl, 
legally  constituted  as  it  was,  had  power  to 
pass,  and  did  pass,  the  resolution  which  in 
Itself  was  suffldent  to  authorize  the  issuaiice 
of  said  funding  bonds.  On  the  hearing  the 
court  entered  Judgment  in  favor  of  the  de- 
fendants, and  dissolved  the  temporary  re- 
straining order.  From  this  Judgment  the 
plaintiff  appeals. 

[1]  The  only  question  InTolved  la  as  to  the 
authority  of  the  dty,  through  its  duly  consti- 
tuted dty  coundl,  to  so  fund  Its  outstand- 
ing floating  indebtedness  without  an  election 
by  the  taxpayers  authorizing  or  rati^^lng 
such  action. 

The  plaintiff  contends  that  it  Is  "tbie  gen- 
eral accepted  theor^  that  cities  cannot  iiBue 
bonds  for  any  single  purpose  in  excess  of 
$10,000,  without  an  election,"  and  dtes  in 
support  thereof  section  3259,  subdivision  64, 
Revised  Codes.  The  section  referred  to,  how- 
ever, authorizes  the  dty  council  "to  contract 


«s»For  other  cues  see  lome  topic  and  KXT-NUMBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Mont.) 


PABKSa  T.  CITT  07  BUTTB 
(x>t  p.) 


74« 


an  Indebtednefis  on  behalf  of  a  dty,"  for 
certain  specified  purposes,  provided  the  total 
amount  thereof,  including  the  then  wriaHng 
IndebtedneEs,  must  not  exceed  8  per  cent,  of 
the  total  assessed  valuation  of  the  taxable 
property  of  the  dty,  and  providing,  farther, 
that  "no  money  must  be  borrowed  on  bonds 
Issued  for  the  constmctlon,  purchase  or  se- 
curing of  a  water  plant,  water  supply,  or 
sewerage  system,  until  the  proposition  has 
been  submitted  to  the  vote  of  the  taxpayers." 
A  mere  cnrsory  reading  of  the  section  dis- 
closes that  It  has  no  application  to  the  at- 
tempted action  of  the  dty  coundl  under  con- 
sideration. The  sectlcm  refers  only  to  the 
contracting  of  an  indebtedness,  an  indebted- 
ness in  addition  to  the  "then  outstanding  in- 
debtedness of  the  dty." 

Here  it  is  not  sought  to  contract  any  In- 
debtedness whatsoever,  bat  merely  to  pledge 
the  credit  of  the  dty  by  the  issuance  of  bonds 
for  the  payment  of  an  Indebtedness  which  it 
was  already  obligated  to  pay.  Thus  it  was 
said  by  this  court,  in  the  case  of  Hotchkiss 
T.  Marion,  12  Mont  218,  29  Pac.  821,  under 
analogous  circumstances,  that: 

"It  is  plain  that  the  iiBuance  of  these  bonds, 
which  changed  the  form  of  the  outstanding 
bonds,  warrants,  and  orders  of  the  comity  of 
Missoula,  is  not  the  creation  of  a  new  indebted- 
ness or  liability" 

—which  statement  is  quoted  with  approval 
in  Palmer  v.  aty  of  Helena,  19  Mont.  64,  47 
Pac.  200.  However,  the  rule  there  announc- 
ed, and  on  which  counsel  for  the  dty  rely, 
BO  longer  applies  to  the  affairs  of  counties, 
Inasmuch  as  title  11,  part  4,  of  the  Revised 
Codes,  was  enacted  subsequent  to  the  an- 
nouncement of  that  rule.  Section  29S3  is  a 
part  of  said  title,  and  reads  as  follows : 

"l%e  board  of  county  commissionerB  must  not 
borrow  money  for  any  of  the  purposes  mention- 
ed In  tills  title,  or  for  any  single  purpose  to  an 
amount  exceeding  ten  thousand  dollars  without 
the  approval  of  a  majority  of  the  electors  of 
the  county,  and  without  first  having  submitted 
the  question  of  a  loan  to  a  vote  of  such  elec- 
tors." 

In  Edwards  v.  County  of  Lewis  and  Clark, 
68  Mont.  369,  165  Pac.  297,  this  court,  after 
quoting  the  foregoing  section,  said: 

"  Tbe  purposes  mentioned  in  this  title' .  in- 
clude all  the  pnrposee  enumerated  in  section 
290S,  for  both  sections  are  parts  of  the  same 
title."  (Section  2905  is  tiie  county's  authority 
for  the  funding  and  refunding  of  outstanding 
Indebtedness.) 

The  court  further  said : 

"^The  language  is  altogether  different  from 
that  employed  in  the  territorial  statute,  and  in 
reviewing  the  history  of  the  act  we  cannot  dose 
our  eyes  to  the  fact  that  after  this  court  had 
Interpreted  the  former  provisions,  in  Hotch- 
kiss V.  Marion,  the  Legislature  deliberately  saw 
Ht  to  make  the  radical  change  in  phraseology, 
thereby  furnishing  the  very  best  evidence  that 


it  was  the  intention  to  establish  a  rule  different 
from  the  one  announced  in  that  case.  The  lan- 
ernage,  'for  any  of  the  purposes  mentioned  in 
this  title,'  Is  as  comprehensive  as  it  can  be 
made.  Tlie  commissioners  cannot  borrow  mon- 
ey to  refund  outstanding  Indebtedness  exceeding 
$10,000,  by  the -issuance  of  bonds  or  otherwise, 
without  having  first  obtained  the  approval  of 
the  electors  of  the  county." 

The  court,  however,  points  out  the  distinc- 
tion between  the  incurring  of  an  indebtedness 
and  borrowing  money  as  follows: 

"The  terms  Incur  indebtedness  or  liability,' 
as  used  in  the  Constitution,  are  not  synony- 
mous with  the  term  'borrow  money,*  used  in 
section  2933.  •  •  *  It  is  apparent  to  any 
one  that  the  indebtedness  represented  by  the 
road  warrants  will  not  be  discharged  by  issu- 
ing bonds  and  from  the  proceeds  paying  off 
the  warrants,  and  that  no  new  indebtedness  will 
be  incurred.  The  indebtedness  will  remain,-  but 
the  evidence  of  it  will  be  changed  from  the  war- 
rants to  the  bonds.  The  transaction  is  not  un- 
like that  of  the  individual  who  gives  his  note  for 
an  indebtedness  represented  by  a  duebill  or 
open  account,  or  who  borrows  from  A.  to 
pay  B." 

Wltb  this .  distinction  in  mind,  we  have 
searched  the  statutes  in  vain  for  any  prohibi- 
tion against  the  action  of  the  dty  coundl  in 
providing  for  the  funding  of  the  outstanding 
indebtedness  of  the  dty  without  submitting 
the  matter  to  a  vote  of  the  electors  or  tax- 
payers. 

As  heretofore  noted,  subdivision  64  of  sec- 
tion 8259  refers  only  to  th^  right  of  the  coun- 
cil to  "contract  an  indebtedness  on  behalf 
of  the  dty  •  •  •  by  borrowing  money  or 
issuing  bonds,"  and  as  the  instant  issue  of 
bonds  does  not  contemplate  the  contracting 
of  an  indebtedness,  but  merdy  the  changing 
of  the  form  of  a  pre-odstlng  indebtedness, 
the  restriction  therein  placed  on  the  action 
of  the  coundl  does  not  sCpply  to  the  Issuance 
of  such  funding  bonds. 

While  It  may  be  said  that  the  action  of  the 
Legislature  in  changing  the  rule  laid  down 
in  the  case  of  Hotchkiss  v.  Marlon,  supra,  in- 
dicates a  repugnance'  on  the  part  of  the  law- 
making power  to  permit  such  action  by  pub- 
lic corporations,  without  flrst  obtaining  the 
consent  of  the  doctors  who  must  bear  the 
burden  of  providing  the  funds  for  repaying 
the  loan,  the  courts  must  dedare  the  law  as 
they  find  it,  and  the  rule  laid  down  in  the 
Hotchkiss  Case,  to  the  effect  that: 

"The  Constitution  has  recognised'  and  pre- 
served the  distinction  between  laws  whldi  re- 
late to  the  funding  of  an  indebtedness  which  is 
already  in  existence,  and  the  incurring  of  a  new 
liability  in  an  amount  exceeding  $10,000.  The 
approval  of  a  majority  of  the  electors  Is  not 
essential  to  the  validity  of  tbis  action  of  the 
board  of  county  commissioliers" 

—Is,  In  the  absence  of  any  legialaUve  deda- 
ratlon  to  the  contrary,  still  applicable  to  sucli 
action  as  is  here  proposed  by  the  dty  of 
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Butte,  noder  sectlong  8461  and  3462  of  the 
Bevlsed  Ck)de8,  which  read  as  follows: 

"8461.  Funded  Delt.-Tht  coancQ  of  any  disr 

or  town  having  a  floating  indebtedness  of  ten 
thousand  dollars  or  more  may  fund  the  indebt' 
edness  and  issue  bonds  with  coupons  attached 
thereto,  as  hereinafter  provided  in  this  chap- 
ter. 

"3482.  Prooeedinffs  to  Ftmd.—Th«  council,  by 
a  resolution,  must  declare  that  the  existing  in- 
debtedness of  the  town  or  dty  shall  be  funded 
by  the  issuance  of  such  bonda.  The  bonds  must 
be  issued  for  a  sum  not  less  than  one  hundred 
dollars  nor  more  than  one  thousand  dollars. 
The  Interest  thereon  must  not  exceed  six  per 
cent  per  year,  payable  semiannually,  and  may 
isane  to  any  person  holding  city  or  town  war- 
rants, indebtedness  or  just  claims  against  a  city 
or  town  prior  to  the  passage  of  such  resolu- 
tion, at  par." 

[2]  That  the  granting  of  such  authority 
above  to  cities  and  towns  is  within  the  power 
of  the  Legislature  cannot  be  questioned.  5 
McQulllin  on  Municipal  Corporations,  p.  4824. 

No  attack  Is  made  on  the  form  of  the 
resolution  or  the  regularity  of  the  proceed- 
ings of  the  dty  council.  From  the  foregoing 
It  Is  apparent  that  the  dty  council  acted 
within  the  power  granted  to  It  by  the  Legls- 
latnre,  and  that  there  Is  no  legal  Impediment 
to  the  issuance  and  disposal  of  the  funding 
bonds  In  question.  -The  Judgment  of  the 
district  court  Is  therefore  affirmed. 

Affirmed. 

BRANTLY,  0.  J.,  and  HOLLOWAT,  HUB- 
LY,  and  COOPEB,  JJ.,  concur. 


(Sg  Mont.  495) 

BALDWIN  V.  SILVER.    (No.  4214.) 

itjnpreme  Court  of  Montana.   Not.  16,  1920.) 

1.  Appeal  and  error  «s»IO50(2)  —  Admission 
of  Immaterial  evidence  held  harmless. 

In  an  action  by  an  attorney  for  profession- 
al services  where  he  made  no  claim  for  services 
in  the  Supreme  Court  but  did  claim  for  services 
rendered  in  the  district  court  after  the  appeal, 
the  admission  in  evidence  of  the  remittitur  from 
the  Supreme  Court,  even  if  it  was  inadmissible 
to  show  the  value  of  services  in  the  district 
court  after  the  appeal,  was  not  prejudicial  to 
defendant. 

2.  Trial  «3>93  —  Motion  to  strike  nnst  point 
ont  unresponsive  part  of  answer. 

The  trial  court  cannot  be  put  in  error  by 
a  motion  to  strike  an  answer  as  unresponsive 
to  the  question,  where  part  of  the  answer  was 
clearly  responsive  and  the  motion  did  not  point 
ont  the  unresponsive  parts. 

3.  Trial  <e=s>62(2)— Account  to  client  held  ad- 
missible to  contradict  claim  of  agreed  fee. 

Where  defendant  in  an  action  to  recover  for 
attorney's  services  testified  that  plaintiff  had 


agreed  to  handle  all  hia  cases  in  the  district 
court  for  a  stated  sum,  a-  statement  rendered  by 
plaintiff  to  defendant  showing  charges  of  more 
than  that  sum  for  such  cases  and  showing  cred- 
its on  such  payments  is  admissible  in  rebuttal 
of  defendant's  testimony. 

4.  Account  stated  <S=>6(2)  —  Retention  of  ac- 
count withoirt  obJeotiOB  Is  evidence  of  cor- 
rectness. 

Even  if  there  has  been  no  settlement  of  an 
account  represented  by  a  statement  the  re- 
tention of  the  statement  for  an  unreasonable 
length  of  time  without  objection  by  the  debtor 
is  evidence  of  assent  to  its  correctness. 

5.  Trial  «=964  —  Excluding  tsstimony  as  to 
services  of  attorney  In  surrebuttal  as  repeti- 
tion held  proper. 

Where  defendant  bad  testified  that  plain- 
tiff agreed  to  handle  all  cases  in  the  district 
court  for  a  stated  sum  and  that  was  all  he  ever 
paid  plaintiff,  and  plaintiff  in  rebuttal  had  in- 
troduced statements  showing  greater  charges 
for  such  services,  it  was  not  error  to  exclude 
evidence  offered  by  defendant  in  snrrebnttal 
that  in  every  case  tried  in  the  district  court 
plaintiff  had  received  the  agreed  fee  and  no 
other. 

6.  Appeal  and  error  «=»  1064(4)  —  Giving  only 
one  Instruction  relating  to  several  onuses  of 
action  held   not  prejudicial  error. 

Where  plaintiff  sued  upon  ten  causes  of  ac- 
tion on  implied  contract  to  three  of  which  the 
defense  of  express  contract  was  interposed,  it 
was  not  prejudicial  error  for  the  court  when 
defendant  requested  three  similar  instructions 
relating  to  each  of  those  counts,  to  give  the 
first  instruction  only,  modified  to  refer  to  the 
causes  of  action  generally,  even  if  the  instroc- 
tion  as  modified  was  not  technically  accurate, 
since  the  Jury  could  not  have  failed  to  under- 
stand that  the  instruction  related  only  to  the 
causes  in  which  the  defense  of  express  eon- 
tract  was  interposed. 

7.  Trial  iS=>25l(2)  —  Refusal  of  reqnssted 
charge  on  conversion  by  attorney  held  prop- 
er under  pleadings. 

Where,  in  an  action  for  attorney's  fees,  de- 
fendant interposed  counterdaims  for  money  re- 
ceived by  the  plaintiff  for  defendant  in  wtilcb 
counterclaim  he  did  not  allege  a  conversion  by 
plaintiff,  it  was  not  error  to  reject  defendant's 
requested  charge  on  conversion  and  to  submit 
the  counterclaims  to  the  Jury  as  for  money  re- 
ceived by  plaintiff  to  defendant's  use. 

Appeal  from  District  Court,  Silver  Bow 
County;  J.  D.  Dwyer,  Judge. 

Action  by  James  M.  Baldwin  against  X.  K. 
Silver.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

Francis  A.  Silver,  of  Butte,  for  appelant. 
H.  L.  Maury,  of  Butte,  for  respondent 

MATTHEWS,  J.  The  complaint  her^n 
sets  up  ten  causes  of  action ;  of  these  nine 
are  based  on  implied  contracts  for  the  rea- 
sonable value  of  plaintiff's  services  rendered 
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as  an  attontey  at  law,  the  second  being  for 
tt>e  sam  of  $4.60  paid  ont  as  costs. 

The  defendant  Intetposed  a  general  doalal 
to  the  second,  ninth,  and  tenth  causes  of  ac- 
tion, and  admitted  the  allegations  of  the 
eighth;  as  to  the  first,  fourth,  and  fifth,  he 
admitted  that  the  services  were  rendered,  de- 
nied that  the  amount  claimed  was  the  reascm- 
able  value  of  such  services  or  that  they  were 
rendered  under  an  Implied  contract,  and  al- 
leged affirmatively  that  suCh  services  were 
rendered  under  express  contracts  fixing  the 
amount  of  the  fee.  As  to  the  sixth  and 
sevoith  caoses  of  action,  defendant  admitted 
the  services  rendered  and  alleged  payment 
He  alleged  that,  In  the  action  mentioned  in 
the  third  cause  of  action,  the  services  were 
rendered  under  an  express  contract  for  a  con- 
tingent fee.  The  answer  then  alleges,  as  a 
counterclaim,  that  plaintiff  collected  the  sum 
of  $825.40  on  a  certain  Judgment  and  re- 
fused to  turn  over  the  sum  of  1223.25,  tboagh 
demand  was  made  upon  him,  and  that  be  was 
entitled  to  withhold  but  |50,  under  the  ex- 
press contract  existing,  whereby  plaintiff  was 
to  attend  to  all  cases  defendant  might  have 
in  the  district  court,  at  $60  for  each  case; 
and,  as  a  second  counterclaim,  the  answer  al- 
leges that  plaintiff  secured  possession  of  cer- 
tain certificates  of  stock  of  the  value  of  $469.- 
20,  which  he  refused  to  turn  over  to  defend- 
ant on  demand. 

Replying  to  the  first  counterclaim,  plain- 
tiff alleged  that  the  reasonable  value  of  his 
services  was  |200,  and  that  the  sum  of  123.26 
was  expended  In  necessary,  costs  and  dis- 
bursements in  the  action,  and  to  the  second 
Interposed  a  general  denial.  The  total 
amount  claimed  by  the  plaintiff  was  $640; 
the  amount  of  the  counterclaim,  $632.46.  The 
case  was  tried  to  a  Jury  and  resulted  in  a 
general  verdict  and  Judgment  for  the  plain- 
tiff In  the  sum  of  $460.  From  this  Judgment 
defendant  appeals. 

[1]  1.  The  first  specification  of  error  Is 
based  on  the  court's  action  In  admitting  in 
evidence  the  remittitur  from  the  Supreme 
Conrt  in  an  action  wherein  the  plaintiff 
sought  to  recover  for  services  rendered  after 
the  cause  was  sent  bacli  to  the  district  court. 
While  it  Is  true  that  plaintiff  was  not  seeking 
to'  recover  for  any  services  in  the  Supreme 
Court,  the  plaintiff  testified,  without  objec- 
tion, that  the  cause  was  sent  back,  and  to  the 
services  rendered  In  conformity  with  the  di- 
rection of  the  Supreme  Court  The  remitti- 
tur was,  doubtless,  admissible  for  the  purpose 
of  cihowlng  the  necessity  for  further  services 
rendered;  bnt,  even  If  Immaterial,  Its  in- 
troduction could  not  be,  In  the  light  of  the 
record  on  the  subject  prejudicial  to  the  de- 
fendant 

[2]  2.  Defendant  complains  of  the  court's 
refusal  to  strike  the  answer  of  the  witness 
Liamb  to  a  question  propounded  on  cross-ex- 
amination, as  not  responsive  to  the  question. 
Considered  in  connection  with  the  Immedl- 
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ately  preceding  questions  and  answers,  we 
are  Inclined  to  the  I)ellef  that  the  entire  an- 
swer was  responsive ;  but,  whether  it  was  or 
not,  as  a  whole,  the  major  portion  of  the  an- 
swer was  certainly  resiponslve  to  the  ques- 
tion. The  motion  to  strike  does  not  point  out 
to  which  portion  of  the  answer  It  Is  directed, 
and  the  court  cannot  be  put  in  error  for  rul- 
ing as  It  did  on  such  a  motion. 

[S,  4]  8.  The  third  and  fourth  assignments 
will  be  considered  Jointly.  The  defendant 
contended  that  the  services  alleged  were  ren- 
i&rei  pursuant  to  an  express  agreement  that 
plaintiff  should  handle  all  district  conrt  cases 
for  $60  each.  In  his  defense  he  testified 
thatr— 

"He  attended  to  all  my  hnsiness  and  I  paid 
him  at  the  rate  of  $60  in  the  diatrict  conrt  and 
$10  in  the  justice  court,  never  one  cent  more." 

And  again: 

"Fifty  dollars  Is  all  I  paid  him  in  all  casex, 
and  $10.  in  the  justice  court  never  more  or 
less." 

In  rebuttal,  plaintiff  introduced  an  account 
rendered  to  and  received  by  defendant,  show- 
ing charges  of  more  than  $50  for  cases  In  the 
district  court  This  was  objected  to  as  "a 
self-serving  declaration."  The  account  show- 
ed credits  amounting  to  a  payment  of  the 
charges  so  made,  and,  in  this  respect  contra- 
dicted the  testimony  of  the  defendant  Had 
there  been  no  settlement — of  which  there  is 
some  question  in  the  record — ^tbe  retention  of 
the  statement  for  an  unreasonable  length  of 
time  without  objection  is  evidence  of  assent 
to  Its  correctness.  CHanlon  Co.  v.  Jess,  58 
Mont  — ,  183  Pac.  66,  decided  October  27, 
1920,  and  not  yet  [officially]  r^orted.  The 
ruling  of  the  court  was  clearly  correct 

[t]  The  defendant  offered,  in  surrebuttal, 
to  prove  that.  In  every  case  tried  In  the  dis- 
trict court  the  plaintiff  received  the  sum  of 
$50,  and  no  other  sum,  as  a  fee  for  his  serv- 
ices. This  offer  was  rejected  by  the  court  as 
repetition,  and  defendant  contends  that  the 
rejection  constitutes  error.  In  the  light  of 
the  testimony  of  the  defendant  quoted  above, 
the  court  was  right  In  so  ruling.  Cannon  v. 
Lewis,  18  Mont  402,  45  Fac.  572. 

[I]  4.  The  ronalning  assignments  are  di- 
rected to  the  giving  and  refusal  of  instruc- 
tions. Defendant  offered  three  Instructions, 
similar  in  purport,  covering  the  three  c&uses 
of  actliMi  in  which  the  defense  of  an  express 
contract  was  interposed.  The  court  modi- 
fied the  first  of  these,  whldi  opened  with  the 
clause,  "With  reference  to  the  first  cause  of 
action,"  etc.,  by  striking  the  word  "first"  and 
adding  the  letter  "s"  to  the  word  "cause." 
Defendant  Insists  that  error  was  committed 
In  giving  the  modified  Instruction  and  In  re- 
fusing thereafter  to  give  the  later  Instruc- 
tions oa  the  same  subject;  that  the  Instruc- 
tion as  modified  was  directed  to  the  issue  un- 
der each  and  all  of  the  causes  of  action  and 
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manifesfly  did  not  apply  to  other  than  the 
four  in  which  the  question  of  an  implied  or 
express  contract  was  raised.  The  Instrnc- 
tlon  correctly  advised  the  Jury  as  to  those 
causes  of  action  to  which  It  did  properly  ap- 
ply, and  the  Jury  could  readily  understand 
that  It  was  not  intended  to  apply  to  other 
than  those  causes  of  action;  the  remaining 
questions  were  so  simple  as  to  need  no  in- 
struction for  the  guidance  of  the  jury.  While 
the  instruction  may  not  hare  been  technically 
accurate,  it  could  not  have  misled  the  Jury. 
The  action  of  the  court  In  thus  reducing  the 
number  of  instructions  given  in  so  simple  a 
case  is  to  be  commended,  and  we  find  no  re- 
versible error  in  connection  with  Its  action 
on  these  four  Instructions. 

[7]  5.  Error  is  predicated  on  the  court's  re- 
fusal to  give  a  number  of  instructions  on  the 
subject  of  conversion  in  connection  with  de- 
fendant's counterclaims.  It  will  be  noted 
that  conversion  is  not  charged  directly  in  ei- 
ther of  the  counterclaims.  The  court  evi- 
dently disregarded  the  question  of  conversion 
and  treated  the  counterclaims  as  seeking  to 
recover  for  moneys  had  and  received,  and 
fully  advised  the  jury  as  to  defendant's  right 
to  recover  under  his  counterclaims,  in  the 
event  it  accepted  the  defendant's  version  of 
the  transactions. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  of  the  district  court  of 
Silver  Bow  county  is  therefore  affirmed. 

Affirmed. 

BBANTLY,  0.  J.,  and  HOLLOW  AT,  HUR- 
LX.  and  COOPER,  JJ.,  concur. 


(SS  Mont.  507) 

ADVANOE-RUMELY    THRESHER    CO.    v. 
TERPEN  INQ  at  al.    (No.  4217.) 

(Supceae  Court  of  Montana.    Nov.  17,  1820.) 

f.  Pleadlao  «=»369(2)— ElMtlon  should  be  or- 
dered between  defense*  of  braacii  of  warranty 
and  rescission. 
In  an  action  to  foreclose  mortgages  given  to 
secure  the  purchase  price  of  certain  property, 
the  answer  held  to  rely  on  defense  of  breach  of 
warranty  and  rescission  of  the  contract  as  be- 
.ing  without  consideration,  and  motion  to  com- 
pel election  between  defehses  should  have  been 
allowed  by  trial  court 

2.  Pleading  «=>93( I)— Defenses  oannot  be  so 
inoonsistent  as  to  be  Inoompatible. 

Although  it  is  permissible  to  set  forth  in- 
consistent defenses,  they  must  not  be  so  in- 
consistent as  to  be  incompatible. 

3.  Sales  «=>42^-Buyer  oannot  insist  that  con- 
tract has  been  rescinded  and  recever  for 
breach  ef  warranty. 

Buyer  may  affirm  his  contract  and  sue  for 
damages  for  breach  of  warranty,  or  he  may 
rescind  the  contract  and  sue  for  a  recovery  of 


the  money  paid,  bat  he  cannot  insist  that  the 
contract  has  been  resciuded,  and  yet  recover  on 
the  contract  for  breach  of  warranty. 

4.  Sales  «=9|2I   —  No  rescission  of  contract 
where  property  retained. 

Where  buyer  continued  in  possession  and 
operated  farm  machinery  throughout  the  fall  of 
1912  and  the  seasons  of  1913  and  1914,  and  up 
to  the  time  of  the  commencement  of  an  action 
involving  the  purchase  price  when  the  property 
was  talcen  into  the  custody^of  the  sheriff,  there 
could  be  no  question  of  rescission  of  contract  in 
the  case. 

5.  Sales  €=s>62— A  contract  of  sale  of  engine, 
plows,  and  shares  held  divisible. 

Whether  or  uot  a  contract  of  sale  is  entire 
or  divisible  depends  on  the  intention  of  the  par- 
ties, such  intention  to  be  ascertained  from  the 
language  used,  the  subject-matter  of  the  con- 
tract, and  from  a  consideration  of  the  drcum- 
stances,  and  a  contract  including  a  traction  en- 
gine, plows,  and  plowshares,  was  divisible, 
where  by  its  terms  it  was  made  divisible  as  to 
each  machine  or  attachment. 

6.  Sales  ®=>347(2)  —  Lacli  of  value  of  engine 
held  only  partial  failure  of  consideration. 

The  fact  that  an  engine  sold  under  a  divisi- 
ble contract  covering  also  plows  and  plowshares 
wns  valueless  would  show  only  a  partial  failure 
of  consideration  for  notes  given  for  the  engine, 
plows,  and  plowshares. 

7.  Sales  «s>44l  (4)— Proof  of  breach  of  war. 
ranty  as  to  engine  held  not  proof  of  damage. 

Where  a  traction  engine,  plows,  and  plow- 
sbarea  were  sold  under  a  divisible  contract,  and 
notes  and  mortgage  were  given  covering  the 
entire  purchase  price,  and  the  engine  proved  de- 
fective in  an  action  on  purchase-money  notes, 
the  jury  was  in  no  position  to  determine  dam- 
age buyer  sulfered  by  reason  of  breach  of  war- 
ranty as  to  the  engine,  where  there  wu  no 
proof  aa  to  the  value  of  the  engine. 

8.  Sales  <e=3442(2)  —  IMeasure  of  damages  for 
breach  of  warranty  stated. 

The  measure  of  damages  for  a  breach  of 
warranty  on  sale  of  personal  property  ia  the 
difference  in  value  between  the  article  sold  and 
what  it  should  be  according  to  the  warranty, 
under  Rev.  Codes,  H  6061,  60C2. 

9.  Sales  (S=9288 (4)— Breach  of  warranty  held 
waived  by  failure  fo  give  notice  of  defect 

Having  retained  and  used  traction  engine 
and  plows  for  more  than  two  years  after  dis- 
covery of  an  alleged  breach  of  warranty  with- 
out attempting  to  comply  with  the  terms  of  the 
contract  of  sale  requiring  that  notice  be  sent 
to  the  home  office  of  the  seller  by  registered 
mail,  buyer  is  m  no  position  to  assert  a  breach 
as  a  matter  of  defenae  to  a  recovery  on  notes 
and  fore(:losure  of  mortgage  representing  the 
purchase  price. 

10.  Sales  ^b92  —  Voluntary   oanoeilatlon   by 
seller  held  not  shown  by  evidence. 

Proof  that  a  collector  for  the  seller  of  farm 
machinery  removed  a  drive  belt,  but  promptly 
returned  it  on  the  written  demand  of  the  pui^ 
chaser  of  the  farm  machinery,  coupled  with  the 
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statement  that  he  woold  pay  the  amonnt  due 
as  soon  as  possible,  held  not  sufficient  proof  to 
support  an  aDegation  that  there  was  a  Tolnn- 
tary  retaking  of  the  machinery  by  the  seller  and 
cancellation  of  the  contract  «f  mle. 

Appeal  from  District  Coart,  Musselshell 
County;  Charles  L.  Omm,  Judge. 

Action  by  the  Advance-Rumely  Thresher 
Company  against  A.  W.  Terpenlng  and  oth- 
ers. From  a  Judgment  for  defendants  and  an 
order  denying  its  motion  for  a  new  trial,  the 
plaintiff  appeals.    Beversed  and  remanded. 

M.  J.  Lamb,  of  BHUngs,  for  appellant 

MATTHEWS,  X  The  complaint  herein 
consists  of  two  causes  of  action.  The  first 
alleges  the  execution  and  delivery,  for  a  valu- 
able coDslderatidn,  by  A.  W.  Terpenlng  and 
Gertie  M.  Terpenlng,  bis  wife,  of  certain 
pronrissory  notes  aggregating  the  sum  of  $1,- 
863.50,  dated  October  2,  1912 ;  that  the  pay- 
ment of  said  notes  and  Interest  was  secured 
by  the  execution  (md  dellrery  of  a  chattel 
mortgage  on  a  certain  traction  engine  with 
attachments,  a  gang  plow,  breaker  bottoms, 
and  stubble  bottoms,  and  all  attachments  and 
tools  used  therewith,  and  as  additional  securi- 
ty the  execution  and  delivery  of  a  mortgage 
on  certain  real  estate.  The  second  cause  of 
action  alleges  the  execution  and  dellrery  by 
the  same  makers,  of  certain  promissory  notes 
bearing  date  August  28,  1913,  for  a  valuable 
consideration  and  aggregating  $1,032,  which 
notes  were  secured  by  a  chattel  mortgage  on 
the  tractor  engine  above  mentioned  and  on 
a  separator,  wagon,  and  other  machinery  and 
attachments,  and  also  by  a  second  mortgage 
on  the  real  estate  described  in  the  first  cause 
of  action. 

The  answer  admits  all  of  the  allegations  of 
the  complaint  and  admits  that  plaintiff 
would  be  entitled  to.  the  relief  sought,  were  it 
not  for  the  facts  alleged  In  nine  s^arate  fe- 
cial defenses  and  counterclaims  therein  set 
ont.  These  allege  the  purchase  of  the  ma- 
chinery mortgaged  from  plaintiff's  assignor 
by  defendant  A.  W.  Terpenlng,  alleged  to 
have  been  Induced  by  knowingly  false  and 
fraudulent  representations;  total  failure  of 
consideration  by  reason  thereof;  breach  of 
the  warranties  contained  in  the  contracts  of 
sale;  the  expenditure  of  $600  In  an  attempt 
to  make  the  traction  engine  work;  the  pay- 
ment of  $1,200  on. the  purchase  price  notes 
described  in  the  first  cause  of  action,  and 
$195  on  those  described  In  the  second  cause 
of  action,  and  that  the  machinenry  purchased 
was  wholly  worthless.  As  a  farther  separate 
defense  defendants  allege  that  the  plaintiff 
.took  from  their  possession  the  separator  and 
its  attachments,  and  converted  the  same  to 
its  own  use,  and  thereby  abandoned  its  sec- 
ond cause  of  action.  The  answer  closes  with 
a  prayer  that  plaintiff  take  nothing,  and  that 
defendants  be  awarded  a  decree  of  cancella- 
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tiom  of  the  notes  and  mortgages,  and  judg- 
ment for  the  sum  of  $1,200. 

Replying,  the  plaintiff  admits  the  purchase 
of  the  property  alleged  In  the  answer,  and 
denies  all  other  allegations  of  the  Special 
defenses  and  counterclaims;  sets  up  the 
signed  order  and  agreement  of  purchase  and 
codtraot  of  sale,  showlmg  the  warranties 
therein  contained  and  the  manner  In  which 
the  purchaser  shall  proceed  to  give  notice 
of  a  failure  of  any  part  of  the  machinery 
to  fill  the  warranty,  and  that  failure  to  so 
proceed  shall  constitute  a  waiver  of  the  war- 
ranty and  a  full  release  of  the.  company. 
The  reply  then  alleges  that  defendants  never 
gave  notice  of  any  defect  or  failure  to  fill  the 
warranty  as  provided  In  the  contract  and 
order,  or  at  all. 

On  the  day  of  the  trial  the  defendants  were 
permitted  to  make  numerous  amendments  to 
their  answer,  among  which  we  find  the  fol- 
lowing: 

"The  defendants  allege  that  upon  the  breach 
of  the  warranty  above  set  forth,  they  notified 
the  •  •  •  company  thereof,  and  thereupon 
its  agents  and  employees  at  -various  times  at- 
tempted to  remedy  said  defects,  bat  were  un- 
able to  do  so;  that  they  thereupon  abandoned 
all  attempts  to  make  the  engine  comply  with 
the  warranties,  and  repossessed  themselves  of 
said  engine  and  separator,  with  all  attachments, 
and  rescinded  the  contract  of  sale;  that  the 
defendants  complied  with  aU  the  provisions 
of  said  warranty  as  to  which  it  was  their  duty 
to  do  anything,  and  the  failure,  if  any,  on  their 
part  in  this  behalf  was  by  reason  of  the  facts 
above  set  forth,  and  the  acts  of  the  •  •  • 
company  above  alleged,  waived  by  said  com- 
pany." 

The  action  seems  to  have  been  tried 
throughout  by  both  the  court  and  counsel,  on 
the  theory  that  it  was  an  action  at  law,  and 
resulted  In  a  verdict  for  $1  In  favor  of  the 
defendants  on  which  Judgment  was  entered 
for  $1  and  costs.  The  plaintiff  has  appealed 
from  the  Jndlpnent  and  an  order  denying  Its 
motion  for  a  new  trial. 

On  the  trial  the  plaintiff  introduced  the 
notes  and  mortgages  and  evidence  of  the  dev- 
olution of  title  thereto  from  the  Rumley 
Products  Company  to  itself,  and  rested. 

[1]  1.  At  the  opening  of  the  defense,  coun- 
sel for  plaintiff  moved  the  court  to  compel 
the  defendants  to  elect  on  which  of  their 
several  defenses  they  would  rely,  which  mo- 
tion was  denied,  the  court  stating  that  the 
ruling  was  "with  the  understanding  that 
there  isn't  any  question  of  rescission  In.  .the 
case."    The  court  thereupon  annoimced: 

"The  position  of  the  defendants  Is  two  de- 
fenses. One  is  that  there  was  no  consideration 
at  all,  that  the  machinery  was  worthless;  and 
the  other  is  that  there  was  a  breach  of  war- 
ranty, and  that  they  were  entitled  to'  recover 
the  amount  of  money  expended  in  trying  to  get 
the  thing  to  Work." 
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WhOe  It  Is  difficult  to  ascertain  Just  what 
position  the  defendants  take  in  their  nine 
separate  defenses,  it  seems  clear  that  they 
rely,  first,  on  a  rescission  of,  or  the  right  to 
rescind,  the  contract  and  have  the  money 
which  they  had  paid  on  the  contract  returned 
to  them,  by  reason  of  the  alleged  failure  of 
consideration ;  and,  second,  on  their  Tight  to 
recover  damages  for  a  breach  of  warranty, 
and  this  Is  indicated  even  in  the  statement  of 
the  court  in  narrowing  the  issues,  as  above 
quoted.  This  being  conceded,  the  court 
should  have  granted  the  motion  and  com- 
pelled the  defendants  to  elect  on  which  of 
the  two  defenses  they  would  rely. 

[2,  S]  Although  it  is  permissible,  under  our 
procedure,  to  set  forth  inconsistent  defenses, 
they  must  not  be  so  inconsistent  as  to  be 
Incompatible.  Johnson  v.  Butte  Ooppei"  Co., 
41  Mont  158,  108  Pac.  1057,  48  L.  B.  A.  (N. 
S.)  938;  Day  v.  Kelly,  60  Mont  306, 146  Pac. 
930;  Chenoweth  v.  Great  Northern  Ry.  Co., 
50  Mont  481,  148  Pac.  330.  The  buyer  may 
affirm  the  contract  and  sue  for  damages  for 
the  breach  of  warranty,  or  he  may  rescind 
the  contract  and  sue  for  a  recovery  of  the 
money  paid;  but  he  cannot  insist  that  the 
contract  has  been  rescinded  and  yet  recover 
on  the  contract  30  Am.  &  Eng.  E^c.  of  Law 
(|^d  Ed.)  199;  Abraham  Bros.  v.  Browder, 
114  Ala.  287,  21  South.  818;  Osborne  &  Co. 
V.  Poindexter  (Tex.  Civ.  App.)  34  S.  W.  299; 
Houser  &  Haines  Co.  v.  McKay,  63  Wash. 
337,  101  Pac.  894,  27  L.  R.  A.  (N.  S.)  925; 
Doombos  V.  Thomas,  50  Mont  370,  147  Pac. 
277. 

As  was  said  by  this  court  in  the  Doom- 
bos Case: 

"When  the  plaintiff,  after  a  fair  trial  of  the 
drill,  discovered  the  defects  in  it  he  had  these 
options:  (1)  To  rescind  the  contract  if  the 
facts  justified  it  and  recover  the  purchase 
price;  •  *  •  (2)  to  retain  the  drill  and 
bring  his  action  for  damages  for  a  breach  of  the 
warranty;  or  perhaps  (3)  to  bring  his  action 
for  the  fraud  practiced  upon  him.  ♦  •  •  If 
the  purchaser  elects  to  exercise  the  first  option, 
he  is  bound  by  bis  election,  and  cannot  there- 
after sue  for  a  breach  of  the  warranty.  The 
measure  of  damages  is  the  purchase  price  [cit- 
ing cases].  The  rule  as  stated  in  these  cases 
prevails  in  most  Jurisdictions,  even  though  title 
has  passed  to  the  purchaser,  and  the  contract 
does  not  specifically  stipulate  for  a  rescission. 
In  this  jurisdiction  the  right  of  the  purchaser  to 
rescind  does  not  exist  if  title  has  passed  to  him, 
unless  the  warranty  was  intended  to  operate  as 
a  condition.  Rev.  Codes,  {  5121.  Subject  to 
this  limitation,  the  rule  as  stated  above  must  be 
correct  for  the  reason  that  by  exercising  his 
option  to  rescind  the  purchaser  has  elected  to 
extinguish  the  contract  (Rev.  Codes,  {  5062), 
and  by  doing  so  has  dissolved  entirely  his  rela- 
tion with  the  seller  created  by  it  thus  inci- 
dentally adjusting  also  all  the  rights  growing 
out  of  it.  In  Abraham  Bros.  v.  Browder,  supra, 
the  rule  is  stated  thus:  'There  must  be  a  sol>- 
sisting  contract  to  support  an  action  for  a 
breach  of  warranty.    If  the  facts  Justify  it  a 


buyer  may  rescind  a  contract  and  sue  for  the 
purchase  money  paid;  or  he  may  sue  and  re- 
cover damages  for  a  fraud  practiced  upon  him; 
or  he  may  affirm  the  contract  and  maintain  an 
action  for  breach  of  warranty.  He  cannot  in- 
sist that  a  contract  has  been  rescinded,  and 
yet  recover  on  the  contract' " 

[4]  However,  as  defendants  continued  in 
possession  and  operated  the  machinery 
throughout  the  fall  of  1912  and  the  seasons 
of  1913  and  1914,  and  in  fact  up  to  the  time 
of  the  commencement  of  this  action  when  the 
property  was  taken  into  the  custody  of  the 
sheriff,  there  can  be  no  question  of  a  rescis- 
sion of  the  contract,  and  they  must  defeat 
the  plalQtlft's  case.  If  at  all,  on  the  theory  of 
a  breach  of  warranty 

2.  Plaintiff's  fourth,  fifth,  sixth,  and  sev- 
enth assignments  of  error  are  directed  to 
the  insufficiency  of  the  evidence  to  warrant 
the  verdict,  and  will  be  considered  together. 

As  to  the  notes  and  mortgages  set  forth  in 
the  second  cause  of  action,  aggregating  the 
principal  sum  of  $1,032  representing  the  pur- 
chase price  of  the  separator  and  attachments, 
purchased  at  a  dlfTerent  time  and  under  a 
separate  contract  from  the  other  machinwy, 
no  evidence  whatever  was  offered  by  the 
defendants  to  support  their  allegations  of 
either  a  failure  of  consideration  or  a  breach 
of  warranty,  and  the  defendants'  liability  on 
these  notes  remained,  therefore,  unquestlcm- 
ed,  and  the  Jury  was  Instructed  that  as  to 
these  notes  a  finding  in  favor  of  the  plaintiff 
must  be  made. 

[B]  As  a  defense  to  the  notes  and  mortgages 
set  forth  in  the  first  cause  of  action,  the 
only  evidence  Introduced  tending  to  show  a 
breach  of  warranty  was  directed  to  alleged 
defects  In  the  traction  engine,  particularly 
the  working  of  the  clutch  and  the  consequent 
breaking  of  "eyebolts."  This  contract  of 
purchase  Included  the  traction  engine,  plows, 
and  plowshares.  The  contract  was,  by  its 
terms,  made  divisible  as  follows: 

"Tills  order  is  divisible  as  to  each  machine 
and  the  failure  of  any  separate  macliine  or  at- 
tachment to  fulfill  the  warranty  shall  not  af- 
fect the  liability  of  the  purchaser  for  any  other 
machine  or  attachment  hereby  ordered." 

"Whether  -  or  not  the  contract  is  entire  or 
divisible  depends  on  the  intention  of  the  parties. 
The  intention  is  to  be  ascertained  from  the  lan- 
guage used,  the  subject-matter  of  the  contract, 
and  from  a  consideration  of  the  drcnm stances." 
2  EUiott  on  Contracts,  1643. 

[I,  7]  There  was  no  attempt  to  show  what 
portion  of  the  purchase  price  covered  the 
tractor  and  what  portion  the  plows  and  plow- 
shares. Assuming  that  the  evidence  shows  a 
failure  of  conslderaUon  or  a  breach  of  war- 
ranty as  to  the  engine.  It  can  be  no  more  than 
a  partial  failure  of  consideration  for  the 
notes  or  a  breach  of  warranty  as  to  the  en- 
gine alone.  In  the  absence  of  some  proof 
as  to  the  value  of  the  engine,  the  Jury  was 
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In  no  position  to  determine  the  damage  the 
defendants  suffered  by  reason  of  the  breach 
as  to  the  engine,  even  though  they  believed 
it  was  without  value. 

In  J.  I.  Case  T.  M.  Co.  v.  Scott,  96  Wash. 
666,  165  Pac.  485,  the  Supreme  Court  of 
Washington  said: 

"Under  contract  of  sale  of  a  plow  and  engine, 
providing  that  the  order  is  divisible  as  to  each 
machine  and  attachment,  and  that  failure  of  a 
separate  machine  to  fill  the  warranty  shall  not 
aSect  buyer's  liability  for  any  other,  the  plow 
fnlfiUing  the  warranty,  •  •  •  tiie  buyer 
must  pay  therefor,  notwithstanding  breach  of 
warranty  as  to  the  engine." 

See,  also,  Aultman  &  Taylor  Co.  ▼.  Lawson, 
100  Iowa,  569,  69  N.  W.  865;  Nichols  v.  Shep- 
ard  Co.  v.  Wiedman,  72  Minn.  344,  76  N.  W. 
208,  76  N.  W.  41;  Mulcahy  v.  Diendonne, 
103  Minn.  352,  115  N.  W.  636. 

Under  like  drcomstances,  the  Court  of 
Civil  Appeals  of  Texas  said: 

"Under  the  facts  of  the  case,  there  was  not 
a  total  breach  of  the  warranty,  for  much  of 
the  machinery  was  not  defective;  and,  such 
being  the  case,  if  the  defendant  desired  to  re- 
cover the  damages  sustained  by  reason  of  a  par- 
tial breach,  he  should  have  proved  such  items 
of  damages,  which  was  not  done."  Gilbert  v. 
Gossard  (Tex.  Civ.  App.)  73  S.  W.  980;  Mo- 
line  Plow  Co.  V.  Wilson  (Okl.)  176  Pac.  970. 

[I]  Inasmudi  as  the  defendants  offered  no 
evidence  of  any  defect  in  the  plows  and 
plowshares,  it  is  evident  that  the  notes  and 
mortgages  set  out  in  the  first  cause  of  action 
were  given  for  some  value;  what  that  value 
was,  taking  the  defendants'  statement  that 
the  engine  was  worthless  as  true,  does  not 
appear.  "The  measure  of  dtCmages  for  a 
breach  of  warranty  on  a  sale  of  personal 
property  is  the  difference  tn  value  between 
the  articles  sold  and  ^hat  It  should  be  ac- 
cording to  the  warranty."  Rev.  Codes,  || 
6061,  6062;  Hogan  ▼.  Shnart,  11  Mont.  498, 
£8  Pac.  969;  Lander  v.  Sheehan,  32  Mont 
25,  79  Pac.  406. 

Butj  aside  from  these  considerations,  we 
are  of  the  opinion  that  the  defendants  could 
not  under  the  provisions  of  their  contract 
and  the  proof  adduced  in  the  case,  success- 
fully defend  against  either  cause  of  action 
alleged  in  the  complaint  Their  contract  with 
the  comi)any  provides: 

"If  inside  of  five  days  from  the  time  of  its 
first  use,  it  shall  fail  in  any  respect  to  fill  the 
warranty,  written  notice  shall  be  given  imme- 
diately by  the  purchaser  to  the  vendor  at  its 
home  office  •  •  •  by  registered  mail,  •  •  • 
and  failure  to  give  the  notice  as  provided,  or 
the  keeping  and  using  of  the  macdtinery  after 
five  days  allowed  as  provided,  *  •  •  shall 
be  a  waiver  of  the  warranty  and  a  full  release 
of  the  warrantor  without  in  any  wise  affecting 
the  liabiUty  of  the  purchaser  for  the  price  of 
the  machinery  or  the  liabiUty  to  pay  the  notes 
given  therefor." 


The  testimony  of  the  defendant  A.  W.  Ter- 
pening,  which  it  is  contended  constituted  a 
waiver  of  compliance  with  the  provisions 
quoted,  is  to  the  effect  that  on  the  delivery 
of  the  machinery  the  clutch  on  the  engine  did 
not  work  properly  and  as  a  consequence  the 
eyebolt  broke;  that  he  thereupon  went  to 
the  manager  of  the  branch  house  at  Billings ; 
stated  that  "this  clutch  is  breaking  on  us, 
and  we  want  it  fixed  some  way,"  and  was 
told  that  a  man  would  be  sent  out  to  fix  it ; 
that  the  clutch  continued  to  break  the  eye- 
bolts,  and  finally,  when  they  got  the  eye- 
bolts  to  hold,  the  spider  broke.  The  witness 
then  states  that  he  had  a  conversation  with 
the  branch  manager,  when  the  first  note  came 
due,  about  December  1,  1912,  or  two  months 
after  the  delivery  of  the  engine  and  after 
he  had  plowed  approximately  6D  acres  of 
land  with  it  when,  he  states,  he  told  the 
branch  manager  that  they  would  have  to 
make  it  work  better  or  he  would  not  keep  it 
and  that  the  branch  manager  promised  to 
make  it  run  or  put  in  another.  The  record, 
however,  shows  that  the  defendants,  not- 
withstanding the  fact  that  they  claim  that 
the  engine  was  never  put  In  shape  to  work 
properly,  retained  possession  thereof,  and 
continued  to  use  It  throughout  the  seasons  of 
1913  and  1914,  and  never  at  any  time  notified 
the  head  office  of  the  failure  of  the  persons 
sent  to  correct  the  difficulty,  to  make  the  en- 
gine fill  the  warranty.  The  record  further 
disdoses  that  Terpening  was  himself  a  sales- 
man of  the  company,  and  had  sold  many  such 
engines  under  like  contracts  and  must  have 
had  actual  notice  of  the  provisions  of  such 
a  contract  and  of  what  steps  he  must  take 
in  order  to  avail  himself  of  a  right  of  ac- 
tion, or  defense  on  breadi  of  warranty.  In 
this  connection  the  contract  of  sale  specifi- 
cally provided: 

"That  if  the  party  who  is  sent  by  the  vendor 
upon  such  notice  to  remedy  the  difficulty  can- 
not make  it  fill  the  warranty,  the  purchaser 
shall  give  immediate  notice  to  the  vendor,  by 
registered  mail  or  prepaid  telegram  sent  to  its 
home  office  at  La  Fort  Indiana." 

And  again: 

"It  is  agreed  that  parties  holding  commis- 
sion contracts,  salesmen,  mechanical  experts  or 
branch  managers,  have  no  authority  to  make 
contracts  of  sale  or  to  bind  the  vendor  or  to 
modify,  or  enlarge  or  waive  any  of  the  terms 
thereof."  * 

If  we  should  hold  that  notwithstanding 
such  agreement,  the  action  of  the  branch 
manager  amounted  to  a  waiver  of  the  condi- 
tion requiring  notice  in  the  first  instance,  we 
still  have  nothing  to  show  a  compliance  with 
the  requirement  of  a  second  notice,  and  noth- 
ing in  the  testimony  to  excuse  the  giving 
thereof. 

The  remarks  of  this  court  in  the  case  of 
Best  Mfg.  Co.  V.  Button,  49  Mont  78,  141 
Pac.  663,  are  pertinent  here: 
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"It  iB  not  a  fnnction  of  the  courts  to  make 
contracts  for  private  parties,  but  when  private 
parties  freely  contract  -witli  each  other  and  the 
terms  of  their  contracts  are  not  unlawful,  It 
is  the  duty  of  courts  to  enforce  them.  If  the 
defendant  expected  to  stand  upon  the  war- 
ranties, his  course  under  the  contract  was  to 
ascertain  whether  the  outfit  could  meet  the 
warranties  before  putting  it  to  other  uses,  or 
at  least  not  to  use  it  after  ascertaining  that  it 
was  a  failure.  •  ♦  •  Under  this  contract,  use 
of  the  outfit  for  20  days  constituted  not  merely 
a  waiver,  but  an  acceptance  and  a  waiver;  if 
the  acceptance  had  not  been  made  to  also  con- 
stitute a  waiver,  it  would  still  remain  an  ac- 
ceptance. A  breach  of  warranty  which  has  not 
been  waived  may  be  pleaded  by  way  of  counter- 
daim  to  an  action  on  the  purchase  price,  but 
it  cannot  be  relied  on  as  a  defense,  after  ac- 
ceptance and  retention  by  the  purchaser,  with 
knowledge  of  the  breach." 

This  seems  to  be  the  generally  accepted 
rule.  Minn.  Threshing  Macljine  Co.  v.  Un- 
cohi,  4  N.  D.  410,  61  N.  W.  145;  Garr-Scott 
Co.  V.  Green,  6  N.  D.  48,  68  N.  W.  318;  J.  I. 
Case  Co.  v.  Hall,  32  Tex.  Civ.  App.  214,  73  S. 
W.  835;  Aultman-Taylor  Co.  v.  Weir,  67 
Kan.  674,  74  Pac.  227;  I^rson  v.  Minn. 
Threshing  Machine  Co.,  92  Minn.  62,  09  IT.  W. 
623;  J.  I.  Case  Co.  v.  MatOngly,  142  Ky. 
681,  134  S.  W.  1131;  Avery  Planter  Co.  t. 
Peck,  86  Minn.  40,  80  N.  W.  1123;  Heagney 
V.  J.  L  Case  Co.,  4  Neb.  (Unof.)  745,  96  N.  W. 
178. 

[9]  Having  retained  and  used  the  engine 
for  more  than  two  years  after  discovery 
of  the  alleged  breach  of  warranty — in  fact 
up  to  the  very  time  of  the  commencement  of 
this  action — ^without  attempting  to  comply 
vrlth  the  terms  of  their  contract  regarding 
notice,  the  defendants  are  In  no  position  to 
assert  a  breach,  as  a  matter  of  defense,  to 
the  recovery  on  the  notes  and  foreclosure  of 
the  mortgages. 

[10]  Defendants  allege  a  voluntary  retak- 
ing of  the  machinery  by  the  company  and  a 
consequent  cancellation  of  the  contract,  but 
these  allegations  are  not  supported  by  the 
proof.  The  record  discloses  that,  the  defend- 
ants being  in  default  on  one  or  more  of  the 
installment  notes,  a  collector  for  the  company 
removed  the  drive  belt  from  the  separator, 
but  this  was  promptly  returned  on  the  writ- 
ten demand  of  defendant  A.  W.  Terpenlng, 
coupled  with  the  statement  that  he  would 
pay  the  amount  dne  as  soon  as  possible.  The 
only  other  taking  of  the  property,  as  dis- 
dosed  by  the  record,  was  by  the  sheriff,  aft- 
er the  commencement  of  this  action  and  the 
placing  in  his  hands  of  the  chattel  mortgages 
for  foreclosure. 

While  the  defendants  allege  that  they  paid 
out  $600  in  attempts  to  make  the  engine  do 
the  work,  defendant  A.  W.  Terpenlng  testi- 
fied generally  that  he  expended,  during  the 
three  periods  he  was  operating  the  engine, 
$1,200  to  $1,400 ;  on  cros»-examination  he  re- 


called various  small  sums  he  had  paid  out 
for  repairs,  but  made  no  attempt  to  fix  the 
time  of  such  payments,  and  we  find  nothing 
in  the  contract  warranting  a  recovery  for 
moneys  expended  in  replacing  broken  or 
wornout  parts  of  the  machinery. 

3.  The  motion  for  a  new  trial  was  submit- 
ted to  the  successor  of  the  Judge  who  tried 
the  case,  but  upon  the  cold  record  the  motion 
should  have  been  sustained  and  a  new  trial 
granted. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tion to  said  court  to  grant  a  new  trial. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  HOLLOWAY,  HUB- 
LY,  and  COOPER,  JJ.,  concur. 


(22  Arlx.   13) 
HALL  V.  RANKIN.    (No.  1806.) 

(Supreme  Court  of  Ariiona.    Dee.  7, 1920. > 

1.  Brokers  «S943(I)— Contract  held  act  witbia 
statute  requlrlag  brokerage  coatraets  to  b«  In  ■ 
writinp 

Contract,  whereby  principal  stocltholder  of 
mining  corporation  agreed  to  compensate  other 
party  to  contract  for  his  services  in  inducing. 
eopneer  of  prospective  buyer  of  mine  to  make 
an  inspection  of  the  mine,  helS  not  within  Civ. 
Code  1913,  par.  3272,  subd.  7,  as  amended  by 
Sess.  Laws  1019,  c.  136,  requiring  land  broker- 
age contract  to  be  in  writing;  such  contract 
being  an  employment  contract,  and  not  one  to 
sell  the  mine. 

2.  Contracts  $=»  1 53— Construed  to  bo  aifective 
rather  than  IneffectJva. 

A  contract  will  be  construed  to  be  effective 
rather  than  ineffective,  if  it  can  be  consistently 
done. 

3.  Appeal  and  error  «=3l07(O— Varlanee  not 
available  In  absence  of  objection  to  ovidoaoe. 

Variance  is  not  available  on  appeal  in  ab- 
sence of  objection  to  evidence  On  such  ground. 

Cunningham,  0.  J.,  diasenting. 

Appeal  from  Superior  Coort,  Yavapai 
County;  John  3.  Sweeney,  Judge. 

Action  by  Lon  D.  Ball  against  J.  O.  Ran- 
kin. Judgment  for  defendant,  and  plaintlif 
appeals.    Reversed  and  remanded. 

A.  L.  Hammond,  of  Prescott,  for  appellant 
Clark  &  Clark,  of  Prescott,  for  appellee. 

BAKER,  J.  Action  of  assumiisit  for  work 
and  labor  done  and  performed  by  the  plain- 
tiff for  the  defendant,  at  tiis  special  Instance 
and  request,  in  and  about  "the  examination, 
investigation  and  sale  of  certain  mining 
properties."  The  plaintiff  offered  oral  tes- 
timony tending  to  prove  that  the  Henrietta 
mine  belonged  to  the  Braganza  Mines  Oom- 
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pany,  the  defendant  owning  69  per  cent  of  i 
the  capital  stock  of  the  company;   ttiat  ttae 
defendant  approached  the  plaintiff  and  said 
to  bim  substantially: 

"I  have  been  trying  to  sell  the  Henrietta  mine 
to  the  Big  Ledge  people,  but  the  mine  must 
stand  the  inspection  of  Mr.  Shockley,  their  en- 
'  gineer.  I  -liBve  had  a  'racket'  with  him  and  I 
cannot  get  them  to  go  out  and  look  over  the 
property.  Tou  know  these  people,  and  I  want 
you  to  get  their  engineer  on  the  ground,  and  if 
I  get  $150,000  for  it  I  will  pay  you  $25,000  for 
your  services,  and  if  I  sell  it  for  less  I  will  pay 
you  very  liberally,  and  In  any  event  I  wiH  pay 
you  for  your  trouble  and  expense." 

The  plaintiff  offered  to  prove  also  that  t^e 
succeeded  in  cansdng  the  officers  and  the 
engineer  (ShockJey)  of  the  Big  Ledge  Com- 
pany to  examine  the  mine,  and  that  the  de- 
fendant practically  closed  a  sale  of  the  mlnS 
for  $100,000  and  received  a  bonus  or  commis- 
sion to  himself  of  $25,000,  and  thereupon 
the  defendant  said  to  the  plaintiff:  "This  Is 
a  good  day's  work  and  I  wUl  pay  you  Uber- 
aUy." 

The  defendant  took  the  objection  that  the 
contract,  not  being  in  writing,  was  void, 
under  the  statute  of  frauds.  The  trial  judge 
beld  the  objection  to  be  well  taken  and  re- 
jected the  evidence  and  rendered  Judgment 
for  .the  defendant. 

[1,  2]  We  construe  the  contract  as  one  of 
employment  or  agency  rather  than  one  to 
"sell  real  estate,  mines  or  other  property, 
for  compensation  or  commission."  Statute 
of  Frauds,  paragraph  3272,  subdlv.  7,  Rev. 
Stat.  Ariz.  1913,  as  amended  by  chapter  130, 
Session  Laws  Ariz.  1919.  We  would  not  be 
jostlfled  in  straining  the  terms  of  the  cpur 
tract  so  as  to  bring  It  within  the  statute  of 
frauds  and  thus  do  a  great  Injustice  to  the 
plaintiff.  It  is  a  familiar  canon  of  construc- 
tion to  construe  a  contract,  If  it  may  ccni- 
slstently  be  done,  to  be  effective,  rather  than 
Ineffective.  "Where  a  •  •  •  contract  as 
a  whole  Is  susceptible  of  two  meanings,  one 
of  which  will  uphold  the  contract  or  render  It 
valid  and  the  other  of  which  will  destroy  It 
or  render  it  Invalid,  the  former  will  be  adopt- 
ed so  as  to  uphold  the  contract"  13  C.  J, 
639 ;  Uobbs  v.  McLean,  117  U.  S.  567,  0  Sup, 
Ot  870,  29  L.  Ed.  910.  The  statute  Of  frauds, 
of  course.  Is  binding  upon  us  and  must  be 
<>beyed  and  enforced  whenever  a  case  falls 
within  its  provisions,  but  it  was  r^narked  by 
Chief  Justice  Buchanan,  In  delivering  the 
opinion  In  Lamboru  t.  Watson,  6  Har.  &  J 
(Md.)  259,  14  Am.  Dec  275,  where  the  de- 
fense under  the  statute  was  successfully  re- 
lied on,  for  the  protection  of  a  dishonest  dO' 
feudant,  that  the  statute  "probably  generates 
as  many  frauds  as  it  prevents."  The  subdi- 
vision of  the  statute  referred  to  was  clearly 
designed  to  protect  owners  of  real  estate 
against  unfounded  claims  of  brokers  (Gorham 
V.  Heiman,  90  Cal.  346,  27  Pac.  289)  and  con- 


RANKIN  787 

p.) 

templates  a  transaction  between  parties  con- 
tracting with  each  other  as  principals.  That 
is  not  the  case  here.  In  this  case  the  plain- 
tiff, OS  agent,  undertook  to  perform  for  the  de- 
fendant, who  was  not  the  owner  of  the  mine, 
certain  services,  and  the  defendant  undertook 
to  make  compensation  therefor.  The  plaintiff 
was  employed  to  get  the  engineer  of  the  Big 
Ledge  Company  on  the  mine  for  the  purposes 
of  inspection;  he  was  not  employed  to  sell  the 
mine — ^that  was  the  business  of  the  defendant 
The  only  characteristic  in  the  contract  In- 
dicating that  the  employment  of  the  plaintiff 
was  to  sell  real  estate,  is  the  stipulation  that 
his  comi)ensatIon  for  his  services  should  be 
$25,000  if  the  defendant  sold  the  inlne  for 
$150,000,  and  If  the  mine  was  sold  for  a  less 
amount  that. the  plaintiff  should  be  paid  lib- 
erally. We  think  that  this  provision  should 
be  construed  as  fixing  merely  the  "measure'' 
of  the  plaintiff's  compensation  and  not  that 
it  is  to  be  considered  as  one  of  the  terms  of 
a  contract  for  the  sale  of  the  mine. 

[3]  It  is  true  that  the  plaintiff's  proposed 
testimony  further  tended  to  show  that  the 
plaintiff  explained  the  merits  of  the  property 
to  Shockley,  including  that  portion  of  'the 
property  which  was  Inaccessible  by  reason  ot 
being  under  water  or  from  the  tunnels,  drifts, 
and  shafts  being  caved  in;  but  these  services 
seem  to  have  been  voluntary  and  merely  m- 
cldental  and  collateral  to  the  contract  The 
suit  Is  not  one  to  recover  "comi>en8ation''  or 
"commission"  for  the  sale  of  real  estate,  but 
to  recover  the  reasonable  value  of  the  services 
of  the  plaintiff  as  the  agent  of  the  defendant 
That  the  pletider  did  not  have  a  clear  concept 
of  the  principles  of  law  governing  the  facts 
of  the  case  Is  apparent  and  the  complaint  In 
this  respect  may  stand  lo  need  of  amendment ; 
but  no  objection  was  made  to  the  evidence  on 
the'  ground  of  a  departure  or  variance  and 
that  question  is  not  before  us. 

The  defendant  accepted  the  benefits  of  the 
plaintiff's  services  and  practically  completed 
the  sale  of  the  mine  for  $100,000  and  received 
a  bonus  or  commission  to  himself  of  $25,000. 
It  seems  to  us  that  it  would  be  highly  In- 
equitable to  construe  tbe  contract  so  as  to 
bring  it  wlthlh  the  provisions  of  the  statu  to 
of  frauds  and  thus  enable  the  defendant  to 
perpetrate  a  wrong,  tmless  that  is  the  only 
reasonable  construction  which  con  be  given 
to  the  contract. 

We  do  not  think  that  the  California  cases 
(Aldis  ▼.  Schleicher,  9  Cal.  App.  372,  99  Pac. 
526,  «nd  Sellers  t.  Solway  Land  Co.,  31  Cal. 
App.  259,  100  Pac.  175)  Should  govern  the 
present  case.  They  were  clearly  suits  In- 
stituted to  recover  "commissions"  for  the  sale 
of  real  estate.  The  contract  In  tbis  case  con- 
tains elements  differentiating  it  from  the  con- 
tracts In  the  California  cases. 

We  cite  la  support  of  our  conclusions  the 
cases:  Wilson  et  al.  v.  Morton  et  aL,  85  Cal. 
598,  24  Pac.  784;  Sherman  v.  Clear  View 
Orchard  Co„  74  Or.  240,  145  Pac  264;  Grtt- 
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fltb  v.  Daly,  S6  N.  3.  Ulvt,  466,  29  AU.  169; 
Watters  v.  McGulgan,  72  Wis.  155,  39  N.  W. 
382;  Carr  v.  Leavltt,  54  Mich.  540,  20  N.  W. 
576;  Rose  v.  Hayden,  35  Kan.  106,  10  Pac 
554,  57  Am.  Hep.  145.  The  facts  of  the  casus 
cited  may,  and  do,  differ  from  the  facts  of  the 
present  case  In  several  particulars;  but  it  Is 
clear  to  ns  that  the  principles  of  law  running 
tbrongh  the  cases  are  applicable  to,  and  must 
control,  this  case. 

The  judgment  la  reversed,  and  cause  re- 
manded. 

ROSS,  J.,  concurs. 

CUNNINGHAM,  O.  J.  I  cannot  concur  in 
the  reasons  given  by  the  majority  of  the 
court  for  reversing  the  Judgnfent  The  testi- 
mony nowhere  defines  Rankin's  relation  to 
the  mine,  the  sale  of  which  Is  Involved;  and, 
under  the  authorities  relied  upon,  if  be  con- 
tracted as  the  owner  the  statute  requires  the 
promise  to  be  in  writing.  If  be  contracted  as 
the  controlling  stockholder  of  the  owner,  for 
and  in  behalf  of  such  owner,  then  the  promise 
waa  that  of  his  principal,  and  not  the  con- 
tract of  Rankin.  In  which  last  contingency 
the  testimony  offered  should  have  been  re- 
jected for  the  reason  it  Is  not  within  the 
Issues. 

Why  did  Rankin  say  to  Hall  that  the  Brag- 
anza  Mines  Company  owned  the  Henrietta 
mine  and  that  be  (Rankin)  owned  65  i)er  cent, 
of  the  stock  of  that  corporation,  unless  it  was 
for  the  purpose  of  disclosing  to  Hall  the  prin- 
cipal for  whom  Rankin  was  contracting?  The 
statute,  paragraph  3272,  R.  S.  A.  1913,  Is  en- 
acted to  prevent  the  ungrounded  claims  of 
agents  for  commission  or  compensation  in 
the  sale  of  mines.  If  the  statute  in  its  scope 
is  limited  to  the  actual  sellers  and  purchasers 
and  not  to  those  who  assume  to  be  the  own- 
ers or  the  buyers,  when  in  fact  such  persons 
are  agents,  I  think  the  scope  is  thereby  too 
greatly  restricted. 

The  plaintiff  in  this  case  has  a  dear  rem- 
edy which  he  may  enforce  in  the  courts,  if 
he  was  promised  a  portion  of  the  compensa- 
tion received  by  Rankin.  Otherwlae,  if  Ran- 
kin acted  as  the  owner  of  the  mine  and  em- 
'ployed  the  plaintiff  to  assist  him  in  selling 
it,  the  contract  of  employment  must  be  In 
writing. 


(22  Ariz.  1) 

SOVEREIGN  CAMP,  W.  O.  W.,  v.  SMITH. 
(NO.  1830.) 

(Supreme  Court  of  Arizona.     Dec.  7,  1920.) 

I.  Insuranoe  «=3748— Notloa  of  change  to  haz- 
ardous oooupation  of  particular  class  suffl- 
cient. 

Where  the  by-laws  of  a  fraternal  insurer 
classified  as  hazardous  the  occupations  of  rail- 
road firemen  and  switchmen,  and  required  no- 


tice when  a  member  should  quit  a  nonhazardoos 
occupation  and  take  up  a  hazardous  occupation, 
notice  by  a  member  that  he  had  become  a  rail- 
road fireman  is  sufficient,  and  will  cover  bis 
change  of  occupation  to  a  railroad  switchman; 
additional  notice  of  change  from  one  hazardous 
occupation  to  another  being  no  more  necessary 
than  notice  of  change  frtkm  one  nonbazardons 
occupation  to  another. 

2.  iRSurance  is=>695,  755(3)— Notice  of  ohanga 
of  occupation  held  given  to  proper  official; 
fraternal  insurer  oannot  deny  liability  becausa 
additional  premiums  were  not  exacted  where 
regular  premiums  were  received  and  retained. 

Where  the  by-laws  of  a  fraternal  insurer 
required  notice  to  be  given  to  the  clerk  of  the 
local  camp  or  organization  in  case  of  change 
from  a  nonhazardous  to  a  hazardous  occupa- 
tion, and  the  insurer  also  made  the  clerk  its 
collecting  officer,  the  insurer  cannot  escape  lia- 
bility on  a  certificate,  where  the  .member  in 
good  faith  gave  the  clerk  notice  of  change 
to  a  hazardous  occupation,  but  the  clerk  failed 
to  exact  the  additional  premium,  and  dues  at 
the  former  rate  were  received  and  retained 
without  question  by  insurer  merely  because 
by-laws  provided  they  could  not  be  waived  by 
subordinate  bodies,  and  Civ.  Code  1913,  par. 
8490,  recognizes  the  right  of  the  insurer  to  so 
provide;  the  notice  in  this  case  being  to  the 
insurer  Itself. 

3.  liwarance  «S98I7(2)  —  Bnrdea  of  proviag 
forfeiture  on  Insurer. 

In  an  action  on  a  fraternal  insurance  cer- 
tificate, where  the  insurer  claimed  a  forfeiture 
because  the  member  bad  changed  from  a  non- 
hazardous  to  a  hazardous  occupation  without 
notice,  etc.,  and  the  question  of  notice  waa  put 
in  issue,  the  jury  were  properly  instructed 
that  the  insurer  had  the  burden  of  proving  that 
notice  was  not  given,  for  where  an  insurer 
asserts  a  forfeiture,  the  burden  of  establishing 
the  same  is  on  it 

4.  Estoppel  «s>l  19— Where  facts  are  admitted, 
question  la  for  court 

Where  facta  on  which  estoppel  was  daimA^* 
were  admitted,  the  question  is  one  of  law,  and 
It  is  immaterial  as  to  the  burden  of  proof. 

Appeal  from  Superior  Court,  Pima  Coun- 
ty;   S.  L.  Pattee,  Judge. 

Suit  by  Pauline  M.  Smith  against  the  Sov- 
ereign Camp  of  the  Woodmen  of  the  World. 
From  a  judgment  for  plalntifl,  defendant  ap- 
peals.   Affirmed. 

Klngan  &  Campbell,  of  Tucson,  for  appel- 
lant 

A.  A.  Worsley  and  Gerald  Jones,  both  of 
Tucson,  for  appellee. 

ROSS,  J.  This  is  a  suit  by  Pauline  M. 
Smith  against  the  defendant,  a  fraternal 
Insurance  society,  for  the  sum  of  $2,000, 
which  she  claims  Is  due  her  on  account  of 
a  beneficiary  certificate  Issued  to  her  bus- 
band,  Oscar  O.  Smith,  March  30,  1917,  as  a 
member  of  San  Simon  Objup,  San  Simon, 
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Ariz.,  conditioned  to  pay  ber  that  amount 
should  be  die  wbile  In  good  standing  as  sucb 
member. 

Defendant,  in  its  answer,  denies  tliat 
Smith  was  in  good  standing,  or  ttiat  the 
certificate  was  in  fuli  force  and  effect  at 
the  time  of  his  deatb,  for  the  reason  tliat  at 
the  time  of  making  the  contract  he  was  en- 
gaged in  the  occupaticm  of  raUroad  grader; 
that  subsequent  thereto,  and  atH>ut  six 
months  prior  to  his  death,  he  clianged  his 
occupation  to  that  of  railroad  switchman.  In 
which  he  was  employed  at  the  time  of  his 
death.  That  the  constitution  and  by-laws  of 
the  defendant  society  at  the  time  of 
making  contract,  and  ever  since,  contained 
the  following  provisions: 

"Sec.  43.  Persons  engaged  in  the  foUowing 
occupations,  to  wit: 

"(a)  Structural  iron  workers, 'circus  riders 
and  trapeze  performers,  conductors  and  brake- 
men  on  railway  freight  trains,  locomotive  engi- 
neers and  firemen,  switclimen,  hostlers  and 
other  similar  railway  or  steamship  employes, 
excepting  agents,  ofSce  men  and  those  engaged 
in  employment  not  more  hazardous;    *    *    * 

"(b)  If  a  member  engaged  in  any  of  the 
occupations  or  business  mentioned  in  this  sec- 
tion he  shall  within  thirty  days  notify  the  clerk 
of  his  camp  of  such  change  of  occupation, 
and  while  so  engaged  in  such  occupation  shall 
pay  on  each  monthly  installment  of  assess- 
ment thirty  cents  for  each  one  thousand  dol- 
lars of  his  beneficiary  certificate  in  addition  to 
the  regular  rate.  Any  such  member  failing  to 
notify  the  derk  and  to  make  such  payment  as 
above  provided  shall  stand  suspended  and  his 
beneficiary  certificate  be  null  and  void." 

That  Smith  did  not,  within  30  days  after 
he  engaged  in  the  occupation  of  switchman, 
notify  the  derk  of  the  San  Simon  Camp,  W. 
O.  W.,  nor  pay  the  said  defendant,  while  so 
engaged,  oa  each  monthly  Installment  30 
cents  for  each  $1,000  of  bis  beneficiary  cer- 
tificate In  addition  to  the  regular  rate,  and 
because  of  the  failure  to  give  such  notice 
and  make  the  additional  payment  he  became 
suspended  and  his  certificate  null  and  void. 

In  her  replication  plaintiff  alleges,  "De- 
ceased during  his  lifetime  did  notify  the 
cleric  of  said  camp  of  his  change  of  employ- 
ment to  that  of  a  railroad  switchman,"  and 
that  he  paid  defendant  the  amount  of  the 
premium  required  to  be  paid  by  contract  of 
Insurance,  which  was  received  and  retained 
by  defendant  The  case  was  tried  by  the 
court  'R'ith  the  assistance  of  a  Jury  as  to 
one  question  of  fact.  Provisions  of  the  by- 
laws, other  than  the  one  pleaded  and  urged 
by  defendant  as  supporting  its  contention 
tbat  Smith  at  the  time  of  his  death  had  been 
suspended  and  his  beneficiary  certificate  had 
become  null  and  void,  are  as  follows : 

"Sec.  89.  (a)  No  ofBcer,  employee  or  agent 
of  the  Sovereign  Camp,  or  of  any  camp,  has 
the  power,  right  or  authority  to  waive  any  of 
the  conditions  upon  which  beneficiary  certifi- 


cates are  issued,  or  to  change,  vary  or  waive 
any  of  the  provisions  of  this  constitution  or 
these  laws,  nor  shall  any  custom  on  the  part 
of  any  camp  or  any  number  of  camps— with  or 
without  the  knowledge  of  any  sovereign  officer 
— have  the  effect  of  so  changing,  modifying, 
waiving  or  foregoing  such  laws  or  requirements. 
Each  and  every  beneficiary  certificate  is  issued 
only  upon  the  conditions  stated  in  and  sub- 
ject to  the  constitution  and  laws,  then  in  force 
or  thereafter  enacted. 

"(b)  The  constitution  and  laws  of  the  Sov- 
ereign Camp  of  the  Woodmen  of  the  World 
now  in  force,  or  which  may  hereafter  be  enact- 
ed, by-laws  of  the  camp  now  in  force,  or  which 
may  be  hereafter  enacted,  the  application  and 
certificate  shall  constitute  a  part  of  the  ben- 
eficiary contract  between  the  society  and  the 
member." 

"Sec.  93.  (g)  The  derk  of  a  camp  shall 
not  by  acts,  representations,  waivers,  or  by 
vote  of  his  camp,  have  any  power  or  authori^ 
not  delegated  to  him  or  to  the  camp  by  the 
constitution  and  laws  of  this  society  to  bind 
the  sovereign  camp  or  his  camp." 

The  question  propounded  to  the  jury,  and 
answered  in  the  afl3rmative.  Is  as  follows: 

"Did  the  deceased,  Oscar  O.  Smith,  within 
30  days  after  engaging  in  a  hazardous  occupa- 
tion, notify  the  clerk  of  Camp  No.  35,  Wood- 
men of  the  World,  of  such  change  of  occupa- 
tion?" 

The  evidence  upon  which  this  answer  is 
based  is  that  deceased  changed  his  occupa- 
tion to  that  of  a  railroad  fireman  in  March, 
and  that  two  or  three  weeks  afterward  he 
notified  the  derk  of  San  Simon  Camp.  In 
August  he  changed  bis  employment  from  fire- 
man to  switchman,  and  was  engaged  in  the 
latter  capacity  whoi  he  died.  It  is  agreed 
deceased  paid  the  regular  rate  of  a  nonhaz- 
ardous  occupation,  and  that  be  did  not  pay 
the  additional  30  cents  per  $1,000  for  haz- 
ardous occupation  during  the  time  he  was 
engaged  in  such.  Defendant  tendered  repay- 
ment to  plaintiff  of  premiums  and  dues  paid 
it  from  the  time  deceased  changed  bis  oc- 
cupation, which  was  refused.  Judgment  was 
entered  for  plaintiff,  and  defendant  appeals. 

[1]  One  of  the  defendant's  cimtentions,  as 
we  understand  It,  is  that  plaintiff's  r^^  ' 
that,  "Deceased,  during  his  lifetime,  did  noti- 
fy the  clerk  of  said  camp  of  his  change  of 
employment  to  that  of  railroad  switchman," 
is  not  snmK>rted  by  the  evidence,  the  undis- 
puted evidence  being  that  the  notice  to  the 
derk  was  a  change  to  the  occupation  of  rail- 
road fireman.  But,  as  we  read  it,  the  re- 
quirement of  tbe  contract  In  this  respect  Is 
that  the  notice  of  a  change  from  class  to 
class  must  be  given.  That  is,  if  a  member 
is  received  as  engaged  in  a  nonhazardous 
occupation,  on  changing  to  a  hazardous  oc- 
cupation, it  is  incumbent  tbat  he  shall  notify 
the  clerk  of  the  local  camp.  Tbe  contract 
permits  him,  without  notice,  to  change  from 
one  nonliazardous  occupation  to  another  of 
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the  same  diaracter,  or  from  a  hazardous 
occupation  to  another  of  that  class,  the  only 
purpose  of  requiring  this  notice  to  the  clerk 
doubtless  being  that  he  may  be  Informed  of 
the  rate  of  assessment  to  be  levied  and  col- 
lected from  the  member.  The  present  con- 
tract places  railroad  firemen  and  switchmen 
in  the  same  class,  paying  the  same  assess- 
ments. So  we  conclude  that  the  allegation  of 
notice  to  a  change  of  occupation  to  that  of 
switchman  Is  supported  by  proof  of  notice 
that  the  change  was  to  that  of  fireman,  both 
being  in  the  same  class  and  paying  the  same 
dues.  It  is  not  claimed  that  the  variance  la 
material,  or  that  defaidant  was  surprised 
or  prejudiced  thereby. 

[2]  It  Is  next  contended  that  in  order  to 
hold  that  deceased  was  in  good  standing  and 
his  contract  of  insurance  a  subsisting  one  at 
the  time  of  his  death,  it  will  be  necessary  to 
find  a  waiver  of  the  payment  of  the  Increase 
incurred  by  reason  of  the  change,  based  up- 
on the  conduct  of  the  clerk  of  the  local  camp, 
and  this.  It  is  Insisted,  cannot  be  allowed 
because  of  the  Inhibitions  contained  in  the 
constitution  and  by-laws  quoted  above,  and 
because  we  have  a  statute  (paragraph  3490, 
Civil  Oode)  which  recognizes  and  confirms  the 
right  of  defendant  society,  by  its  constitution 
and  by-laws,  to  provide  against  any  waiver 
of  any  of  their  provlslods  by  its  subordinate 
bodies,  offlceiB,  or  members.  We  think  the 
limitation  placed  upon  the  local  camp,  its 
clerk  and  members,  must  be  accepted,  ahd 
that  they  cannot  waive  those  things  forbid- 
den. Here,  however,  the  defendant's  con- 
stitution and  by-laws  contemplate  that  a 
change  of  occupation  may  be  etCected  by  a 
member  of  the  defendant  society  at  his 
pleasure,  provided  that  wltUn  30  days  there- 
after the  clerk  of  the  local  caoip  la  notified 
thereof,  and  thereafter  an  additional  pay- 
ment of  30  cents  monthly  is  paid  for  each 
$1,000  of  Insurance.  According  to  the  Jury's 
findings,  the  notice  of  change  was  given  to 
the  very  ofllcer  designated  by  the  defendant 
society  upon  whom  such  service  should  be 
made.  It  was  therefore  service  on  defend- 
ant The  fact  that  the  clerk  of  the  local 
camp  failed  to  forward  the  notice  or  to  ad- 
vise the  defendant  and  its  head  officers  of 
such  change  does  not  militate  agabust  it  as 
notice  to  the  defendant,  inasmuch  as  notice 
to  its  authorized  agent  Is  notice  to  it.  If 
that  be  so,  we  are  confronted  with  this  situa- 
tion: Within  30  days  after  deceased  changed 
his  occupation  to  ^  hazardous  one,  he  noti- 
fied d^endant,  as  provided  In  its  constttu- 
ttoD  and  by-lavm,  of  such  change,  and 
thereafter  for  a  period  of  several  months  the 
defendant,  with  full  knowledge  of  such 
change.  In  contemplation  of  law,  received 
and  retained  without  questioning  it  dues 
frran  the  deceased  on  account  of  assessments 
at  the  regular  rate.  The  waiver  or  e8toi>pel 
claimed,  therefore,  la  not  founded  upon  any 


action  or  conduct  of  the  local  camp  or  Its 
officers  or  members,  but  ui)on  defendant's 
own  action,  conduct,  or  omissions  in  accept- 
ing without  protest  or  objection  the  lesser 
rate  of  assessment  whoi  its  duty  required  It 
to  collect  from  deceased  the  higher  rate. 

We  are  supported  in  this  view  by  the  fol- 
lowing very  recent  cases:  JeggUn  v.  Sov- 
ereign Gamp,  W.  O.  W.,  202  Mo.  App.  367. 
216  8.  W.  816;  Sot.  Camp,  W.  O.  W..  v. 
Putnam  (Tex.  Olv.  App.)  206  S.  W.  970 ;  Sov. 
Camp,  W.  O.  W.,  v.  MiUer  (Tex.  Civ.  App.> 
220  S.  W.  636. 

In  the  Jegglin  Case  notice  of  change  to  a 
hazardous  occupation  was  given  to  the 
derk  of  the  local  camp,  and  no  additional 
dues  for  the  Increased  hazard  were  demand- 
ed or  paid.  The  constitution  and  by-laws  of 
the  defendant  society  Invoked,  and  the  stat- 
ute law  of  'Missouri,  were  very  much  the 
same  as  ours.    The  court  said: 

"When  Ingnred,  through  his  brother,  notified 
the  local  derk  that  he  waa  engaged  In  min- 
ing, this  was  a  notice  to  the  defendant  it- 
self of  snch  fact,  since  that  was  the  method 
prescribed  by  the  defendant  for  giving  notice. 
If  notice  to  the  derk  waa,  under  tills  provision 
of  the  by-laws,  notice  to  the  defendant  itself, 
then  the  latter  is  in  the  position  of  having  ac- 
cepted payment  of  all  dues  at  the  old  rate 
down  to  the  death  of  insured,  with  notice  that 
he  was  engaged  in  the  hazardous  occapation 
of  mining.  It  had  this  notice,  because  notice 
to  the  clerk  was  the  only  means  provided  by 
the  laws  of  said  defendant  whereby  notice  could 
be  given.  This  fact  tias  a  vital  effect  upon 
the  question  of  waiver  or  no  waiver,  for  the  de- 
daion  of  snch  question  depends  upon  the  par- 
ticnlaF  facts  in  each  case.  Thompson  v. 
Modem  Brotherhood  of  America,  supra,  180 
Mo.  App.  loc.  dt  17,  176  S.  W.  606;  Modern 
Woodmen  v.  Breckenridge,  12  Ann.  Caa.  639, 
note." 

The  Putnam  Case  Involved  a  change  of 
occupation  and  a  higher  rate  of  assessment 
which  was  not  paid,  and  this  la  what  the 
court  said: 

"The  recdving  of  notice  of  Pntnam'a  change 
of  occapation,  and  the  collection  of  additional 
assessments  resulting  thereby,  were  among  the 
powers  vested  in  the  local  camp  clerk  onder  the 
by-laws,  and  the  Sovereign  Camp  cannot  evade 
responsibility  for,  or  escape  the  consequence 
of,  acts  done  by  him  which  are  necessarily  and 
inseparably  connected  with  the  performance 
of  the  duties  devolving  upon  him.  The  local 
clerk  had  notice  of  all  facts  relating  to,  affect- 
ing, and  controlling  the  amounts  payable  by 
Putnam,  and  demanded  and  accepted  certain 
sums  as  being  sufficient,  and  Putnam  relied 
upon  this  as  being  correct,  and  the  Sovereign 
Camp  is  estopped  from  claiming  a  forfdtnre 
for  insufficient  payments." 

It  is  true  that  at  the  time  the  Putnam 
Case  arose  Texas  had  no  statute  like  oar 
paragraph  3480 ;  and  it  Is  also  true  that  In  a 
later  case  (Sov.  Camp,  W.  O.  W.,  v.  Wemette 
[Tex.  av.  App.]  216  S.  W,  6e9>— «ad  after 
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snch  a  statute  bad  been  adopted  by  tbat 
state — It  was  said  In  pasaing: 

"There  coald,  therefore,  no  qneatlon  of  waiv- 
er or  estoppel  arise  under  the  facts  of  this  case 
on  account  of  any  *  •  •  knowledge  of  Zizik 
[clerk]  since  191^"  the  date  such  statute  was 
adopted. 

The  facta  In  the  Wemette  Case,  however, 
were  that  the  beneficiary  certificate  was  void 
ab  initio  because  obtained  by  fraud.  The 
court  said : 

"The  facts  of  this  case  do  not  bring  it  with- 
in the  purview  of  the  Putnam  Case." 

The  general  statement  by  the  court  "that 
the  decisions  as  to  waiver  and  estoppel  dted 
by  appellee  were  made  in  cases  in  which  the 
acts  upon  which  they  were  based  occurred 
prior  to  1913,  •  •  •  and  the  same  rule 
cannot  properly  be  made  as  to  facts  occur- 
ring since  that  year,"  cannot  be  fairly  con- 
strued as  indicating  a  different  conclusion  in 
the  Putnam  Case  would  have  been  necessary 
bad  the  laws  of  Texas  at  that  time  recog- 
nized the  right  of  fraternal  societies  in  their 
constitution  and  by-laws  to  contract  against 
waiver  and  estoppel  by.  subordinate  bodies, 
officers,  or  members.  The  Miller  Case,  su- 
pra, cites  with  approval  the  Putnam  Case 
upon  the  very  question  here  involved. 

The  cases  relied  upon  by  defendant  go  to 
the  extent  of  holding  that  the  constitution 
and  by-laws  of  fraternal  societies  are  a  part 
of  the  contract,  and  that  when  they  provide 
that  subordinate  l>odle8,  officers  and  mem- 
bers, cannot  by  any  act  or  omission  waive 
any  provision  of  a  contract,  such  stipulations 
are  binding,  and  cannot  be  disregarded  by 
the  parties  or  the  courts.  Modem  Woodmen 
▼.  TbvIs,  117  Fed.  369,  64  C.  C.  A. -293,  was 
a  case  in  which  the  member  bad  defaulted  In 
making  payment  of  assessments  to  the  clerk 
of  the  local  camp  when  they  became  due, 
bat  the  derk  accepted  them  afterwards  and 
after  the  member  bad  died.  The  court  held 
that  the  clerk  of  the  local  camp  was  the 
agent  of  the  head  camp  to  collect,  receive, 
and  remit  the  assessments  at  the  times  and 
In  the  manner  prescribed  for  their  payment 
by  the  by-laws,  and  at  no  other  times  and 
under  no  other  conditions,  and  "tliat  he  was 
without  authority  to  extend  the  time  of 
payment  of  benefit  assessments,  to  waive 
defaults  in  their  payment,  or  to  reinstate 
the  delinquoit  manber  who  was  not  in  good 
health,  or  who  failed  to  furnish  a  warranty 
thereof." 

In  the  present  case,  can  It  be  said  that 
Smith  had  unjustifiably  defaulted  when  he 
paid  to  the  agent  of  defendant  at  the  times 
and  in  the  manner  prescribed  by  the  by-laws 
all  assessments  In  the  amount  demanded  by 
the  agent?  If  the  agent,  whose  duty  it  was 
to  collect  .-the  assessments,  asked  for  a  leas 
snm  than  he  should  under  the  by-laws,  and 
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the  member,  acting  in  perfect  good  faitb, 
paid  what  was  demanded,  no  failure  of  pay- 
ment In  the  sense  in  which  tbat  expression 
Is  used  In  the  by-laws  would  occur.  His 
situation  la  ditCer^it  from  the  member  who 
pays  no  attention  to  his  assessments,  allows 
them  to  become  delinquent,  and  thereafter 
seeks  reinstatement  by  paying  up  past-due 
assessments  to  the  clerk  of  the  local  camp, 
in  disregard  of  the  plain  provisions  of  the 
by-laws,  and  yet  this  may  be  done  under 
paragraph  3400,  Civil  Code,  and  thereby  pre- 
vent a  forfeiture. 

Another  case  relied  on  by  defendant  is 
Valentine  v.  Head  Camp,  Padflc  Jurisdiction, 
W.  O.  W.  (Cal.)  180  Pac.  2.  It  appears  in 
that  case  the  member  at  the  time  of  bis 
death  was  delinquent  several  months'  assess- 
mMits.  A  recovery  was  denied  upon  reasons 
following  closely  those  given  by  the  court  in 
the  Tevia  Case. 

In  Brittenham  v.  Sov.  Camp,  W.  O.  W., 
180  Mo.  App.  523,  167  S.  W.  587,  it  appears 
that  the  meml>er  changed  his  occupation,  and 
neither  notified  the  local  camp  of  snch 
change  nor  paid  the  increased  assessment. 

The  case  of  Cole  v.  Knights  of  Maccabees 
(Tex.  Civ.  App.)  188  S.  W.  699,  was  one  in 
which  there  was  a  total  neglect  to  pay  assess- 
ments when  due,  and,  such  being  made  a 
ground  of  forfeiture  of  membership,  a  right 
of  recovery  was  ^enled  the  beneficiary. 

A  case  more  nearly  like  the  present  one 
than  any  we  have  found,  except  the  Jegglln 
and  Miller  Cases,  supra,  is  Slnrmons  v.-  Sov. 
Camp,  W.  O.  W.,  136  Tenn.  233,  188  S.  W. 
941.  The  member  in  tliat  case,  however, 
failed  to  give  any  notice  of  the  change  of. 
occupation  within  30  days,  as  the  by-laws 
required,  and  also  failed  to  make  the  addi- 
tional payment  attaching  by  reason  of  the 
change.  A  recovery  was  denied  even  though 
the  assessment  at  the  regular  rate  had  been 
paid;  it  appearing  that  "knowledge  or  ac- 
quiescence on  the  part  of  the  sovereign  of- 
ficials of  the  order  was  negatived."  If  the 
notice  of  the  change  of  occupation  liad  been 
given,  as  in  the  instant  case,  in  conformity 
with  the  sodety's  by-laws,  knowledge  on  the 
part  of  the  sovereign  officials  would  have 
been  presumed.  We  have  thus  examined 
most  of  the  cases  dted  by  defendant  for  the 
purpose  of  showing  that  in  each  a  different 
state  of  facts  was  present  than  in  this  case 
justifying  a  different  conduslon  of  law.  The 
distinguishing  fact  here  is  that  the  sovereign 
camp,  in  contemplation  of  law,  knew  that 
Smith  bad  changed  his  occupation,  and,  in 
accepting  his  assessments  at  the  regular 
rate,  waived  Its  right  to  claim  a  forfeiture 
because  the  higher  rate,  which  it  never  de- 
manded, was  not  paid. 

[3]  It  is  next  contended  by  defendant  that 
the  court  committed  error  in  instructing  the 
Jury  tliat  the  burden  of  proof  was  on  it  to 
show  tliat  Smith  did  not  give  the  clwk  of 
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the  local  camp,  wltbln  30  days  after  bis 
change  of  occupation  to  a  hazardous  one, 
notice  of  such  change.  It  is  necessary  to 
look  to  the  pleadings  In  order  to  determine 
who  had  the  burden  of  proof  upon  this  Is- 
sue. Defendant  admits  the  execution  and 
Issuance  of  the  benefit  certificate  to  Smith, 
the  Identity  of  the  beneficiary;  also  that 
Smith  died  on  January  30,  1917,  and  alleges 
that  he  was  not  In  good  standing  at  the  time 
of  his  death  because  of  his  change  of  occupa- 
tion without  notifying  the  clerk  of  the  local 
camp  and  paying  the  extra  assessment  call- 
ed for  by  the  by-laws.  Plaintiff's  reply  puts 
in  issue  the  question  of  notice  by  alleging 
that  It  was  given,  and  admits  the  extra  as- 
sessment was  not  paid.  One  of  the  grounds 
assigned  by  defendant  for  forfeiture  is 
therefore  conceded  and  the  other  contested. 
It  was  the  latter  that  was  submitted  to  the 
jury  upon  the  theory  that,  if  the  jury  found 
tliat  no  notice  was  given,  the  defendant's 
plea  of  forfeiture  was  established.  The  law 
seems  to  be  well  settled  that  where  a  society 
seeks  to  escape  liability  on  the  grounds  of 
forfeiture,  it  has  the  burden  of  proof  on  that 
issue.    29  Cyc.  232,  233. 

[4]  The  defendant's  suggestion  that,  plain- 
tiff having  pleaded  estoppel,  the  burden  was 
upon  her,  might  be  well  enough  if  the  facts 
upon  which  she  relied  were  In  dispute.  But 
plaintiff  concedes  a  failure  to  pay  extra 
assessment  for  hazardous  occupation,  and  it 
becomes  a  question  of  law,  and  not  of  fact, 
as  to  whether,  under  the  circumstances,  the 
defendant,  having  accepted  the  lower  rate 
of  assessment,  estopped  itself  from  question- 
ing the  validity  and  existence  of  the  benefit 
certificate. 

The  Judgment  of  the  lower  court  is  af- 
firmed. 

OUNNINQHAM,  O.  J.,  and  BAKER,  J., 
concur. 


(184  Cal.  307) 

In  re  CHANQUET'S  ESTATE.    (S.  F.  9403.) 

(Supreme  Court  of  California.    Nov.  15,  1920.) 

I.  Wilis  <3=3820(l)— Testator     Intended     that 
debts,  etc.,  should  be   charged   on    half   of 
community  property  subject  to   his  disposi- 
tion. 
Testator's  intention  as  shown  by  his  will 
held  to  have  been  that  the  disbursements  speci- 
fied in  subdivision  13,  providing  for  his  wife 
a  life  estate  in  the  residue  after  payment  ot 
debts,  costs  of  last  illness  and  burial,  cost  of 
administration,   etc.,   should  be  charged  solely 
upon  the  half  of  the  community  property  sub- 
ject to  bis  testamentary  disposition  under  Civ. 
Code,  §  1402,  the  other  half  going  to  the  widow 
free  from  any  deduction  on  account  of  any  such 
charges,  it  being  the  court's  duty,  under  Code 
Civ.  Proc.  i  1660,  to  give  effect  to  such  inten- 


tion apparent  on  the  face  of  the  will,  testator's 
half  of  the  community  property  being  sufficient. 

2.  Husband   and   wife   <&=>276(3)— Community 
property  in  absence  of  contrary  Intent  equally 
subject  to  debts. 
In   the  absence  of  expression  of  contrary 
intent,  the  entire  community  property  of  tes- 
tator and  his  wife  would  l>e  equally  subject  to 
debts,  the   family  allowance,  and   expenses  ot 
administration,  under  Civ.  Code,  ||  1359,  140*^. 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County;  Joseph  S.  Koford,  Judge. 

In  the  matter  of  the  estate  of  Valentin 
Cbanquet  From  decree  ordering  distribution, 
the  widow  appeals.  Decree  reversed,  and 
matter  remanded. 

Charles  A.  Chrlstin,  of  San  Francisco 
(Hutchinson,  Van  Fleet  &  Chrlstin,  of  San 
Francisco,  of  counsel),  for  appellant. 

Max  W.  Koenig  and  Herbert  D.  Wise,  both 
of  Oakland,  for  respondent 

ANGELLOTTI,  O.  J.  This  is  an  appeal  by 
Sophie  Chanquet,  the  widow  of  deceased, 
from  the  decree  of  distribution  made  in  the 
matter  of  his  estate.  • 

The  sole  qnestion  presented  is  whether  the 
superior  court  erred  in  charging  debts,  ex- 
penses of  hdministratlon,  expenses  of  last  ill- 
ness, etc.,  paid  by  the  executor  of  the  will, 
and  certain  legacies,  against  the  estate  gen- 
erally (exclusive  of  certain  specific  bequests), 
including  the  widow's  share  in  the  community 
property,  rather  than  against  the  huslKUid's 
one-half  of  the  community  property  only. 

By  his  will  deceased  first  gave  to  certain 
brothers  Ills  interest  in  the  saloon  and  liquor 
store  business  carried  on  by  him  and  them  in 
Oakland  'and  San  Franciscb,  declaring  the 
same  to  be  his  separate  property.  He  then 
gave  a  monthly  allowance  of  $30  to  bis  moth- 
er for  her  life,  and  four  general  legacies  ag- 
gregating $1,450.  (Tbe  mother  died  before 
distribution.)  Then  followed  the  subdivision 
numliered  "Thirteenth,"  in  which  he  stated 
that,  there  being  some  question  as  to  what 
portion  of  the  property  other  than  the  saloon 
property,  was  community  property,  he  thereby 
declared  that  all  of  his  property,  except  his 
saloon  property  interest,  is  community  prop- 
erty, and  proceeded  as  follows: 

"And  it  is  my  will  that  my  wife  shall  take  ber 
half  of  said  community  property  (bnt  not  in- 
cluding my  said  partnership  interests  in  the 
said  saloon  and  liquor  stores  *  *  *)  in  lieu 
of  all  other  interest  in  and  to  my  property  and 
estate,  other  than  as  I  hereinafter  provided  for 
her,  to  wit: 

"I  hereby  give,  bequeath,  and  devise  unto  my 
said  wife,  Sophie  Chanquet,  the  use  and  en- 
joyment of  a  life  estate  in  and  to  ail  residuam 
of  my  property  and  estate  (my  half  of  the 
community  property),  after  paying  and  dis- 
charging all  my  debts,  the  cost  of  my  last  ill- 


^=»For  otlier  e«Ma  «ee  same  topic  and  KSY-NUMBER  In  all  Key-Numbered  Dlsesta  and  Tndexea 


Digitized  by 


Google 


OaL) 


UH  KE  CHANQUEX'S  ESTATE 
an  P.) 


763 


ness  and  'burial,  the  cost  of  administratloii  of 
my  estate,  the  payment  of  the  specific  legacies 
and  bequests  hereinbefore  provided  for,  to  be 
hers  to  enjoy  and  possess  during  the  period  of 
her  natural  life,  and  upon  her  death  I  hereby 
give,  bequeath  and  devise  residuum  of  my  said 
estate,  share  and  share  alike,  unto"  certain 
brothers  and  sisters. 

The  executor  had  received  in  cash  $30,689.- 
47,  constituting  commmilty  assets,  from 
which  he  had  disbursed  for  debts,  expenses 
of  administration,  last  siclcness,  funeral  ex- 
penses, etc.,  $10,889.63,  leaving  a  balance  In 
cash  for  distribution  of  $19,799.84.  The  supe- 
rior court  concluded  that  out  of  this  general 
balance  the  legacies,  aggregatbig  $1,450, 
should  be  paid,  leaving  $18349.84  in  cash  for 
distribution,  together  with  other  personal 
property  and  the  real  property  on  hand,  one 
half  to  go  to  the  widow  as  her  share  of  the 
community  property,  and  the  other  half  to  the 
brothers  and  sisters  of  deceased,  "subject  to 
the  use  and  enjoyment  of  a  life  estate  therein 
and  thereto  to  Sophie  Chanquet,"  the  widow. 

The  widow's  claim  here  is  that  only  a  small 
part  of  the  amount  of  expenditures  by  the  ex- 
ecutor and  the  legacies,  aggregating  $12,339 
63,  viz.  $1,468.92,  should  have  been  deducted 
from  the  total  community  assets,  and  that 
the  remainder,  $10,870.71,  for  expenditures 
specified  In  the  thirteenth  subdivision,  should 
have  been  deducted  only  from  the  husband's 
half  of  the  community  property,  given  to  the 
brothers  and  sisters  subject  to  a  life  estate 
in  her.  The  result  would  be  that  she  would 
receive  absolutely  as  her  one-half  of  the  resi- 
due of  money  on  hand  $14,610.27,  instead  of 
$9,174.92,  while  the  balance  of  cash  for  distri- 
bution to  the  brothers  and  Bisters  subject  to  a 
Ufe  estate  in  her  would  be  only  $3,739.56,  In- 
stead of  $9,174.92. 

Appellant's  claim  Is  based  on  the  language 
of  subdivision  13  of  the  will  as  indicating  the 
intention  of  the  testator  that  the  dlsburse- 
menta  specUied  therein  should  be  charged 
solely  upon  the  one  half  of  the  oommunlty 
property  which  was  subject  to  his  testamen- 
tary disposition  (Civ.  Code,  {  1402),  the  part 
which  for  convenience  we  may  here  designate 
as  the  husband's  half  of  the  community  pr<^ 
erty,  and  that  the  other  half  should  go  to  the 
widow  free  from  any  deduction  on  account  of 
any  of  such  charges.  Of  coarse,  if  such  inten- 
tion Is  apparent  on  the  face  of  the  will.  It 
Bhoald  be  given  effect,  the  husband's  half  be- 
ing fully  snfDoient  to  pay  the  same  and  leave 
a  balance.    Code  Civ.  Proc.  {  1560. 

[1]  We  are  of  opinion  that  appellant's  claim 
as  to  the  intention  of  the  testator,  as  shown 
by  the  provision  of  his  will.  Is  well  based. 
After  making  it  clear  that  be  desires  his  wife 
to  take  absolutely  her  half  of  the  community 
property,  lie  proceeds  to  deal  with  what  be 
calls  "aU  residnum  of  my  property  and  es- 


tate," declaring  such  residuum  to  be  "my 
half  of  the  community  property,"  and  it  is  a 
life  estate  in  this  "residuum"  that  he  gives, 
bequeaths,  and  devises  to  his  wife  "after  pay- 
ing and  discharging  all  my  debts,  the  cost  of 
my  last  Illness  and  burial,  the  cost  of  admin- 
istration of  my  estate,  the  payment  of  the 
^edfic  legacies  and  bequests  hereinbefore 
provided  for,"  with  remainder  over  to  his 
brothers  and  sisters.  The  words  "after  pay- 
ing and  discharging  all  my  debts,"  etc.,  arc 
such,  located  as  they  are,  as  to  indicate,  when 
taken  in  connection  with  what  he  had  pre- 
viously said  about  the  wife's  half  of  the  com- 
munity property,  that  it  was  the  intention 
that  such  payment  was  to  be  made  from  the 
residuum  with  wliiCh  he  was  then  dealing. 
A  most  potent  consideration  in  this  behalf  is 
to  be  found  in  the  fact  that  included  in  the 
payments  therein  provided  for  are  the  lega- 
cies and  bequests  to  others,  which  it  cannot 
fairly  be  assumed  were  Intended  by  the  testa- 
tor to  be  imposed  in  whole  or  in  part  upon 
the  wife's  half  of  the  community  property, 
over  which  the  husband  had  no  power  of 
testamentary  disposition,  especially  in  view 
of  the  fact  that  the  Intention  that  the  wife 
shall  have  her  half  of  the  community  prop- 
erty is  clearly  and  emphatically  expreeaed. 
As  to  the  legacies  and  bequests  the  intention 
must  have  been  that  the  payments  were  to  be 
made  from  his  half  of  the  community  prop- 
erty. The  provision  for  the  payment  of  these 
legacies  and  bequests  is  the  same  as  the  pro- 
visions for  the  other  specified  payments,  i.  e.', 
all  such  payments,  including  those  of  legacies 
and  bequests,  were  to  be  made  from  the  same 
source.  This  Intended  source,  we  think,  must 
be  held  to  be  the  "residuum"  with  which  he 
was  then  dealing,  viz.  his  half  of  the  com- 
munity property. 

[2]  Of  course,  it  is  true  that,  in  the  absence 
of  expression  of  contrary  intent,  the  entire 
community  property  would  be  equally  subject 
to  "debts,  the  family  allowance  and  expenses 
of  administration."  Civ.  Code,  §S  1402  and 
1359.  It  is  only  as  to  the  matters  specified 
in  subdivision  13  that  any  different  intention 
is  here  expressed.  We  say  this  in  view  of 
the  suggestion  in  respondent's  brief  that  cer- 
tain items  of  disbursement  for  family  allow- 
ance and  federal  Income  tax  are  not  included 
in  the  specifications  of  subdivision  13  of  the 
will.  This  matter  has  not  been  argued  In  the 
briefs,  and  may  properly  be  left  for  adjust- 
ment in  the  superior  court  when  the  matter 
of  distribution  is  again  taken  up. 

The  decree  of  distribution  is  reversed,  and 
the  matter  remanded  for  proceedings  not  in- 
consistent with  the  views  herein  expressed. 

We  concnr:  OliNBY,  J.;  SHAW,  J.; 
WILBUE,  J.;  SLOANE,  J.;  lAWLOR,  J.; 
LBNNON,  J. 
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(184  Cal.  327) 

HART  V.  FORGEUS.    (S.  F.  9252.) 

(Supreme  Court  of  California.    Not.  17, 1820.) 

1.  Pleading  <3=»335  — Denurrer  to  complaint 
with  acGompanyind  papers  reoarded  as  filed 
wlien  improperly  withiield  by  clerk. 

Where  demurrer  to  the  complaint,  demand 
for  change  of  venue,  affidavit  of  merits,  and  no- 
tice of  motion  to  be  beard  on  stated  date  were 
sent  to  the  county  derk  with  a  check  sufficient 
for  filing  fee  but  not  sufficient  for  calendar  fee, 
the  papers,  save  possibly  the  notice  of  motion, 
would  be  regarded  as  filed,  though  withheld 
b)r  the  dark  for  failure  to  srad  the  calendar 
fee. 

2.  AppMi  aod  error  «=a9l2— Appaliata  eoart 
presumes  trial  court  refusing  change  of  venue 
found  lack  of  due  diilaenoe. 

Where  the  order  denying  change  of  venue 
was  general, '  not  indicating  any  particular 
ground,  the  appellate  court  presumes  the  trial 
court  found  against  the  use  of  due  diUgence  in 
the  making  of  the  motion. 

3.  Venue  «s>6l— Applioatlon  for  change  held 
not  prosecuted  with  diligence. 

Where  defendant,  on  March  26,  sent  to  the 
clerk,  without  calendar  fee,  notice  of  motion 
to  be  made  April  4,  for  change  of  venue  to 
county  of  his  residence,  and  received  notice 
prior  to  April  4  that  it  could  not  be  heard 
on  that  motion,  but  did  notliing  until  June  12 
when  hq  paid  the  calendar  fee,  and  on  June 
16  gave  notice  that  the  motion  would  be  made 
June  20,  there  was  no  abuse  of  discretion  in 
refusing  the  change,  as  such  motion  must  be 
prosecuted  with  diligence. 

4.  Venue  «=966— Affidavit  of  merits  with  de- 
mand for  change  should  show  full  and  fair 
disclosure  by  defendant. 

Defendant's  affidavit  of  merits  with  appli- 
cation for  change  of  venue  must  show  that  the 
statement  of  the  facts  of  the  case  to  his  coun- 
sel was  full  and  fair,  but  an  objection  that  a 
defendant's  affidavit  was  not  sufficient  in  al- 
leging that  "be  has  stated  all  of  the  facts"  ap- 
pears to  be  without  merit. 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County;   B.  B.  Robinson,  Judge. 

Action  by  Fred  B.  Hart  against  J.  W.  For- 
geus.  From  an  .order  refusing  change  of 
T^ue,  defendant  appcnlal    Affirmed. 

Altman  &  Goldman  and  C.  H.  Sooy,  aU  of 
San  Francisco,  for  appellant 

John  J.  Allen  and  Fred  B.  Hart,  both  »f 
Oakland,  for  respondent 

ANGELLOTTI,  C.  J.  This  Is  an  appeal  by 
defendant  from  an  order  of  the  superior  court 
refusing  to  change  the  place  of  trial  of  the 
action  from  the  superior  court  of  AlamMa 
county  to  that  of  Santa  Cruz  county. 

The  action  is  one  for  the  recovery  of  mon- 
ey.   It  was  commenced  in  Alameda  county 


on  February  28,  1919,  and  on  Mardi  11  de- 
fendant, ^-ho  was  a  resident  of  Santa  Cruz 
county,  was  personally  served  In  the  city  and 
county  of  San  Francisco.  On  March  28, 1919, 
defendant's  attorneys,  whose  otBces  were  In 
San  Francisco,  sent  by  mail  to  the  county 
clerk  of  Alameda  county,  having  first  served 
the  same,' a  demurrer  to  the  complaint,  a  de- 
mand in  writing  that  the  trial  be  had  in  the 
proper  county,  and  an  affldavlt  of  merits,  etc., 
together  with  a  notice  of  motion  to  be  made 
April  4,  1919,  for  change  of  place  of  trial. 
These  papers  were  accompanied  by  a  check  for 
$3,  which  was  sufiSdent  in  amount  to  entitle 
tbem  to  be  filed,  but  did  not  include  a  calen-' 
dar  fee  of  |2.  The  papers  were  received  by 
the  clerk  on  March  27, 1919,  and  be  filed  the 
demurrer,  but  failed  to  file  the  other  papers 
because  of  the  failure  of  the  defendant  to  for- 
ward the  claimed  fee  of  |2  for  placing  tlie 
motion  on  the  calendar,  retaining  sucb  papers 
in  his  custody.  He  forthwith  transmitted  to 
defendant's  attorneys  his  receipt  for  $3,  and 
advised  them  in  writing  that  there  was  a  fee 
of  $2  due  for  placing  motion  for  change  of 
venue  on  the  calendar.  The  motion  was  not 
placed  on  the  calendar  for  April  4, 1919,  and 
was  not  called.  Nothing  further  was  done  in 
the  matter  until  June  12,  1919,  when  defend- 
ant paid  the  calendar  fee,  and  the  papers 
were  then  marked  filed  and  the  matter  was 
put  on  the  motion  calendar  for  June  20,  1919. 
On  or  about  June  16, 1919,  defendant's  attor- 
neys notified  plaintiff's  attorneys  that  the 
motion  would  be  on  the  calendar  on  June 
20,  1919.  It  was  brought  on  for  hearing  on 
the  last-named  day,  and  on  August  8,  1919. 
wati  denied;  the  order  of  denial  being  gen- 
eral and  hot  Indicating  the  particular 
ground  or  grounds  on  which  the  court  based 
its  conclusion. 

[1]  We  think  the  papers  In  the  matter  of 
the  change  of  place  of  trial,  with  the  possible 
exception  of  tbe  notice  of  motion,  should  be 
regarded  as  having  been  filed  when  received 
by  the  clerk,  for,  accompanied  by  the  requi- 
site fee  for  such  filing.  It  was  bis  official  duty 
to  then  file  them.  The  only  objections  to  tbe 
granting  of  the  motion  that  appear  to  us  to 
present  any  d^atable-  question  are:  E^rst, 
that  the  moving  party  did  not  act  with  due 
diligence  in  making  his  motion;  and,  second, 
that  the  affidavit  of  merits  was  defective. 

[2,3]  Reeardless  of  any  conclusioa  we 
might  reach  upon  the  second  of  these  objec-, 
tlons,  we  are  of  the  opinion  that  the  order  oC 
the  superior  court  must  be  sustained  upon  the 
first  In  accord  with  the  well-settled  rule, 
we  must  assume  In  support  of  the  order  that 
the  superior  court  concluded  that  d^endant 
did  not  act  with  due  diligence  in  Bukloig  hia 
motion  and  that  the  motion  should  be  doiied 
for  tbat  reason.  We  eannot  say  that  there 
was  any  abuse  of  discretion  on  the  part  of 
the  superior  court  In  so  disposing  of  the  mat- 
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ter.  Notbing  whatever  was  done  by  defoid- 
ant  In  the  matter  of  bringing  his  application 
by  motion  to  the  attention  of  the  conrt  be- 
tween the  time  when  he  was  fully  advised 
that  It  would  not  be  heard  upon  his  first  no- 
tice, some  time  prior  to  April  4,  1919,  and 
Jtme  12,  1919,  when  he  paid  the  calendar  fee, 
following  this  June  16,  1919,  with  his  notice 
that  the  motion  would  he  made  June  20, 1919. 
No  explanation  whatever  of  the  delay  was 
attempted.  Under  these  circumstances,  the 
matter  appears  to  be  controlled  by  what  has 
been  said  in  former  decisions  of  this  conrt 
"It  has  always  been  held  that  snch  motions, 
being  dilatory,  must  be  prosecuted  with  dlll- 
^nce"  (Cook  v.  Pendergast,  61  CJaL  72,  79), 
and  a  defendant  may  not  safely  rest  apon  his 
affidavit  of  merits  and  demand  filed  at  the 
time  he  answers  or  demurs.  He  is  bonnd,  at 
the  peril  of  being  held  to  have  waived  his 
right  in  the  matter  of  change  of  place  of  trial, 
to  proceed  diligently  in  the  matter  of  bring- 
ing this  application  to  the  attention  of  the 
court.  In  Smith  v.  Pelton  Water  Wheel  Co., 
161  Cal.  S99,  90  Pac.  982, 1185,  this  conrt,  aft- 
er quoting  from  Cook  v.  Pendergast,  sopra,  as 
above  set  forth,  said: 

"The  mle  is  uniform  that  an  application  for 
a  change  of  venae  on  this  ground  should  be 
made  at  the  earliest  opportunity  [citing  cases]. 
And  if  it  is  made  afterwards  the  applicant  must 
'explain  any  seeming  lack  of  diligence  on  Iiis 
part.'  " 

In  Smith  V.  Pelton  Water  Wheel  Co.,  supra, 
it  was  held  that  while  ujwn  the  facts  the 
court  might  have,  in  its  discretion,  granted 
the  motlcm,  it  "bad  the  power  in  its  discre- 
tion to  refuse  it  because  of  the  lack  of  dili- 
gence displayed  by  the  defendant  in  prosecut- 
ing it;,"  and  that  it  must  be  presumed,  "in 
view  of  the  decision  of  the  lower  court,  that 
It  was  of  the  opinion  that  the  right  had  been 
lost  by  laches  and  that  it  denied  the  motion 
npon  that  ground."  In  Pascoe  v.  Baker,  158 
Cal.  232,  110  Pac.  815,  the  rule  of  diligence 
was  again  recognized.  The  delay  there,  as 
here,  was  for  a  few  days  over  two  months, 
and  the  trial  conrt  granted  the  motion.  This 
court  said  the  matter  of  undue  delay  was  for 
the  trial  court  upon  the  facts  of  the  particu- 
lar case,  and  that  it  could  not  be  held  there 
was.  an  abuse  of  discretion  in  holding  that 
there  had  not  been  a  lack  of  diligence.  In 
this  case  the  trial  conrt  held  the  other  way ; 
but,  as  in  that  case,  we  do  not  see  how  we 
may  fairly  hold  that  there  was  any  abuse  of 
the  discretion  committed  to  the  trial  court 
Clearly  defendant  did  not  moivfe  as  promptly 
as  he  could  have  done,  and,  '&a  we  have  al- 
ready said,  there  was  no  explanation  what- 
ever of  the  delay  In  bringing  the  matter  to 
Uie  attention  of  the  trial  court 

[4]  This  case  was  ordered  heard  in  this 
court  after  decision  by  the  District  Court  of 
Appeal  of  the  First  Appellate  District  be- 


cause of  our  doubt  of  the  correctness  of  the 
opinion  with  regard  to  the  question  of  the 
sufficiency  of  the  affidavit  of  merits.  The 
affidavit  was  held  fatally  defective  in  that  it 
failed  to  state  that  the  defendant  had  "fully 
and  fairly  stated  the  facts  of  the  case"  to  his 
counsel.  It  did  say  that  "he  has  stated  all 
of  the  facts  in  the  above-entitled  action  to" 
one  of  his  attorneys,  naming  him.  While  we 
have  said  that  such  an  affidavit  "must  show 
that  the  defendant  has  fully  and  fairly  stated 
the  facta  of  the  case  to  his  counsel"  (Nicker- 
son  V.  California  Raisin  Co.,  61  Cal.  268),  this 
was  said  with  reference  to  an  affidavit  which 
stated  that  defendant  "has  fully  and  fairly 
stated  the  said  defendant's  defense  In  this 
action,"  etc,  instead  of  the  facts  in  the  case. 
Of  course,  the  statement  by  a  defendant  of 
the  facts  of  the  case  to  his  counsel,  as  he  un- 
derstands those  facts  to  be,  should  be  full 
and  fair ;  but  It  seems  to  us  that  when  he  says 
that  "he  has  stated  all  of  the  facts"  of  the 
case  to  his  counsel,  he  necessarily  Imidiea  a 
full  and  fair  statemmt  according  to  his  con- 
ception of  the  case.  This  objection  appears  to 
us  to  l>e  wanting  in  substantial  merit.  But 
for  the  reason  previously  discussed,  the  order 
must  be  affirmed. 
The  order  appealed  from  is  affirmed. 

We  concur:  OLNEX,  J.;  SHAW,  J.; 
SLOANB,  J.;  WILBUR,  J.;  LENNON,  J.; 
LAWLOB,  J. 


BAKER  V. 


SOUTHERN  PAC. 
(U  A.  5377.) 


(IM  Od.  tST) 
CO.  et  al. 


(Supreme  Court  of  CaUfomia  Nov.  19,  192U. 
Rehearing  Denied  Dec.  16,  1<»0.) 

1.  Appeal  and  error  «=3| 051(1  )—AitinlMlon  or 
evUeMW  of  faet,  amply  shown  by  other  wvl- 
denoe,  harmleM. 

Any  error  in  admission  of  evidence  to  sbow 
a  train  was  engaged  in  Interstate  commerce 
was  harmless;  the  fact  being  amply  shown  by 
other  evidence. 

2.  Commerce    «=927(4)~TralR    oarrylno    mail 
:4Mld  engaged  in  "Interstate  eommeroe," 

Relative  to  injury  of  a  locomotive  Ureman 
being  within  the  federal  Employers'  LitabHlty 
Act  (U.  S.  Comp.  St  {{  8fSa7-W^),  the  train 
on  which  he  was.  working  at  the  time  was  en- 
gaged in  interstate  commerce,  because  it  was 
carrying  mail  coming  from  and  destined  to 
points  ontside  the  state. 

[Ed.  Note.— For  other  definitions  see  Words 
and  Phrases,  First  and  Second  S<Sries,  Inter- 
state Uommerce.J 

.3.  Masjier  and  servant  «=>278(IB)  — '  Evidence 
held  not  to  show  negligence  of  locomotive  en- 
gineer as  to  fireman  within  federal  aot. 

Evidence  in  action  Under  the  federal  Km^ 
ploycrs'  Liability  ACt  (U.  S.  Comp.  St.  H 
8657-8885),  by  locomoHve  fireman  for  injury 
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from  Jumping  from  traia  prior  to  coUision  of 
engine  with  trailer  of  stalled  truck,  held  to 
show  no  negligence  of  engineer  in  releasing  aii 
brakes  1,000  feet  from  crossing,  after  coming 
around  curve,  wliereby  brakes  could,  not  be 
efFectively  used  in  time  to  prevent  collision. 

4.  Damages  <S=>I73(2)— That  injured  railroad 

llreman    was   In   line   of   promotion    may   be 

shown. 

Testimony  that  the  Injured  iireman  was  in 

line  of  promotion  with  only  one  person  ahead 

of  him,  to  be  engineer  at  an  increased  salary, 

is  proper  with  reference  to  reasonable  future 

expectations. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Louis  W.  Myers,  Judge. 

Action  by  Walter  C.  Baker  against  the 
Southern  Pacific  Company  and  another. 
Judgment  for  plaintiff,  and  the  named  de- 
fendant appeals.    Berersed. 

Henry  T.  Gage  and  W.  I.  Gilbert,  both  of 
Los  Angeles,  for  appellant. 

O.  P.  Johnson,  of  Los  Angeles,  for  respond- 
ent. 

H.  T.  Morrow,  of  Los  Angeles,  for  defend- 
ant Atlas  Mixed  Mortar  Co. 

LAWLOR,  J.  This  is  an  appeal  by  the  de- 
fendant. Southern  Pacific  Company,  a  corpo- 
ration, from  a  judgment  for  $10,000  against 
said  defendant  and  In  favor  of  the  plaintift, 
Walter  C.  Baker,  In  an  action  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  as  the  result  of  the  negligence 
of  an  engineer  of  said  defendant  in  operating 
a  steam  locomotlva 

It  appears  that  on  September  0,  1015,  the 
respondent  Baker  was  in  the  employ  of  ap- 
pellant as  a  fireman.  On  that  day  the  re- 
spondent was  discharging  his  duties  as  such 
fireman  on  a  passenger  train  running  be- 
tween Shorb,  Lbs  Angeles  county,  and  the 
city  of  Los  Angeles.  About  one  mile  east  of 
Eastlake  Park  there  was  a  grade  crossing 
where  the  tracks  intersected  a  wagon  road. 
Just  prior  to  the  arrival  of  the  train  at  this 
crossing  a  motortruck,  with  a  trailer  in  tow 
loaded  with  empty  cans,  had  crossed  the  rail- 
road. The  truck  became  temporarily  "stall- 
ed" immediately  after  crossing  and  stopped, 
thus  leaving  the  trailer  standing  on  the 
tracks.  The  truck  driver  thereupon  descend- 
ed and  examined  his  machine,  but  before  he 
could  repair  the  trouble  and  move  on,  he 
beard  the  whistle  of  the  approaching  train 
and  started  up  the  track  in  that  direction  to 
try  to  stop  it  Silas  M.  Collins,  the  engineer, 
testified  that  about  2,500  feet  from  the  cross- 
ing the  train  swung  into  a  curve,  and  that  the 
trailer  could  not  be  seen  from  the  locomotive 
until  the  engine  finished  rounding  the  curre^ 
700  feet  from  the  crossing.  At  any  rate,  as 
the  train  entered  upon  this  curve  the  engi- 


neer applied  his  air  brakes,  and  later  releas- 
ed them  on  coming  Into  the  straight-line 
track,  as  he  testified,  about  900  feet  from  the 
crossing.  This  release  temporarily  reduced 
the  air  pressure  to  a  point  where  several 
seconds  were  required  in  order  to  recharge 
the  tanks  before  enough  air  would  be  avail- 
able quickly  to  stop  the  train.  The  engineer 
further  testified  that  he  first  saw  the  trailer 
about  700  feet  away,  and  did  not  at  that 
time  notice  it  was  "standing  still";  that 
about  600  or  600  feet  from  the  crossing  be 
saw  the  truck  driver  "standing  right  near 
the  trailer,  waving  bis  hands  in  a  violent 
manner";  and  that  be  immediately  "made 
an  onergency  application  of  the  brakes  as 
well  as  I  could  under  the  clrcuibstances," 
but  that,  realizing  the  brakes,  due  to  the  re- 
duced air  pressure  could  not  stop  the  train 
before  the  locomotive  would  strike  the  trail- 
er, and  thinking — as  also  did  respondent,  ac- 
cording to  his  testimony — that  the  cans  on 
the  trailer  contained  "something  explosive 
and  highly  Inflammable,"  he  and  the  re- 
spondent jumped  from  the  engine,  which  re- 
sulted in  the  injuries  to  respondent  for  which 
be  now  seeks  damages. 

The  Atlas  Mixed  Mortar  Company,  a  cor- 
poration, the  owner  of  the  truck  and  trailer, 
was  made  a  party  defendant  to  this  action, 
but  the  verdict  of  the  jury  was  in  favor  of 
this  defendant,  and  the  respondent  has  not 
appealed  from  that  portion  of  the  judgment. 

[1,  2]  1.  The  respondent  seeks  to  recover 
under  the  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St  H  8667-8665),  and  alleges  in 
his  complaint  that  at  the  time  of  the  acci- 
dent "be  was  employed  by  defendant 
*  •  •  on  an  Interstate  commerce  train." 
In  this  connection  appellant  now  assigns  er- 
ror to  the  admission,  over  appellant's  objec- 
tion, of  respondent's  testimony  that  on  pre- 
vious occasions,  while  be  was  working  on 
this  train,  he  had  noticed  that  it  carried  in- 
terstate freight,  and  of  the  testimony  of  Rob- 
ert W.  Coleman  and  I.  B.  Gotfredson,  con- 
ductors of  the  train,  as  to  the  interstate  or 
intrastate  character  of  the  passenger  traffic 
which  It  customarily  carried.  With  regard 
to  the  testimony  of  the  two  last-named  wit- 
nesses, it  may  be  observed  that  It  was  very 
Indefinite,  and  that  the  substance  of  Qx^ 
answers  to  the  questions  propounded  by  re- 
spondent's counsel  as  to  whether  or  not  they 
had  ever  taken  up  any  interstate  tickets  on 
this  train  was  that  they  could  not  remonber. 
But,  assuming  that,  as  appellant  claims,  all 
this  testimony  was  "incompetent,  irrelevant, 
and  immaterial,  and  did  not  tend  to  prove 
or  disprove  the  issue  as  to  Interstate  com- 
merce on  the  day  of  the  accident,"  we  can- 
not see  how  its  admission  prejudiced  appel- 
lant From  the  verdict  it  must  be  implied 
that  the  jury  found  the  train  upon  which  re- 
spondent was  working  at  the  time  of  the  ac- 
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ddsit  was  CTgaged  In  interstate  commerce. 
This  finding  is  amply  supported  by  the  tes- 
timony of  Frank  E.  Pag^e,  who  was  employ- 
ed as  a  railway '  postal  clerk  on  the  train, 
that  it  was  carrying  registered  letters  coming 
from  and  destined  to  points  outside  of  the 
state.  Zenz  v.  Ind.  Ace.  Comm.,  176  CaL  304, 
168  Pac.  3C4,  L.  R.  A.  1913D,  423,  citing 
Lynch  ▼.  B.  ft  M.  R.  R.  Oo.,  227  Mass.  123, 
116  N.  B.  401,  L.  R.  A.  1918D,  410. 

[8]  2.  We  sliaU  next  consider  appellant's 
contention  that  the  Jury  was  not  warranted 
"in  concluding  that  the  engineer  was  guilty 
of  negligence."  In  order  that  the  circum- 
stances under  which  respondent  was  injured 
may  clearly  appear,  it  will  be  proper  briefly 
to  describe  the  scene  of  the  accident  The 
train  was  running  from  Shorb,  a  station 
about  seven  miles  east  of  Los  Angeles,  into 
that  city.  There  was  a  "down  grade"  of 
about  two  miles  of  track  from  Shorb  to  the 
crossing  where  the  accident  occurred.  In 
summarizing  the  evidence  we  shall,  for  con- 
venience, use  the  letter  A  to  indicate  the 
crossing  where  the  trailer  was  stalled,  B  the 
place  at  which  the  train  altered  upon  the 
curve,  east  of  the  crossing,  O  the  point  at 
which  the  engineer  released  the  air,  and  D 
the  point  at  which  he  applied  the  emergency 
brakea 

The  respondent  testified  that  it  was  about 
GOO  feet  from  B  to  C,  400  or  900  feet  frtnn 
C  to  D,  and  600  feet  from  D  to  A ;  that  from 
C  to  A  there  were  "no  trees  or  houses  or 
anything  to  obstruct  the  view  in  the  right  of 
way,  nor  close  enough  to  the  right  of  way  to 
obstruct  the  view.  There  are  trees  on  the 
outside  of  the  right  of  way,  but  that  does 
not  obstruct  the  view.  The  line  of  vision 
from  O  to  A  does  not  come  enough  outside 
of  the  right  of  way  to  reach  any  trees."  He 
further  stated  that  the  engineer  had  a  clear 
view  from  C  to  A,  but  that  he  himself,  be- 
cause of  the  curve  in  the  tracks  and  his  po- 
sition on  the  opposite  side  of  the  locomotive 
from  the  engineer,  could  not  see  the  cross- 
ing from  G;  that  the  speed  of  the  train  at 
B  was  about  45  miles,  and  at  O  30  to  35 
miles  per  hour;  that  "B  was  at  least  a  mile 
inside  •  •  •  of  the  Los  Angeles  yards" ; 
that  if  the  air  had  not  been  released  at  C  it 
would  have  been  possible  to  bring  the  train 
to  a  full  stop  within  300  or  400  feet,  but  that, 
the  air  having  been  released  at  C,  the  pres- 
sure was  thereby  so  decreased  that  after  the 
brakes  were  set  at  D  "the  train  would  run 
probably  600  or  700  feet  before  coming  to  a 
stop" ;  that  the  eauipment  and  appliances  on 
the  engine  were  "In  perfect  working  order"; 
that  when  the  engineer  released  the  air  at 
O  "it  would  take  about  a  couple  of  minutes 
to  recharge  so  that  he  would  have  more 
air,"  but  that  at  the  speed  at  which  the  train 
was  moving  at  O  it  would  travel  thence  to  A 
in  about  10  seconds;  that  he  had  nothing  to 
do  with  r^ulating  the  speed  of  the  train; 


that  after  the  engineer  had  released  the  air 
"there  was  nothing  that  he  could  have  done 
to  avoid  the  accident  up  at  A  that  he  did  not 
do";  that  he  did  not  know  whether  the  en- 
gineer actually  saw  the  stalled  trailer  before 
applying  the  "emergency";  that  when  he 
himself  saw  the  trailer  he  thought  the  cans 
contained  dynamite  or  giant  powder  and  also 
"figured  there  might  be  a  derailment";  that 
he  did  not  see  the  truck  driver  waving  his 
hands  until  he  was  Just  leaving  the  engine, 
when  It  was  too  late  to  get  back;  that  be- 
fore he  left  the  locomotive  the  enRlneer  re- 
versed the  engine;  and  that  if  the  latter  had 
not  released  the  air  at  C,  "where  he  could 
have  seen  the  obstruction,  he  could  have 
brought  the  train  to  a  stop  before  reaching 
A."  On  cross-examination  he  testified  that, 
if  the  truck  had  not  been  "stalled"  at  the 
crossing.  It  would  have  be^i  proper  to  release 
the  air  at  C. 

Richard  W.  Kelly,  an  engineer,  testified 
that  if  the  emergency  brakes  were  applied 
to  a  train  comiiosed  of  a  locomotive  and  six 
cars  traveling  at  a  speed  of  45  miles  an  hour 
on  a  level  track,  the  train  would  run  TOO 
feet  before  coming  to  a  stop;  that  "the  more 
cars  you  have  the  quidcer  the  stop";  that 
"under  practical  conditions"  if  an  engineer 
brought  his  train,  of  a  locomotive  and  three 
cars,  to  a  stop  within  760  feet,  he  would 
think  It  "a  very  fair  stop" ;  and  that  a  train 
of  an  engine  and  three  cars  "going  at  35 
miles  an  hour  under  these  circumstances 
wouldn't  go  over  660  feet"  after  an  emer- 
gency application  of  the  brakes. 

W.  H.  Whalen,  superintendent  of  appel- 
lant's Los  Angeles  division,  testified  that  the 
point  A  was  "within  the  yard  limits  -as  out- 
lined by  the  limit  board,"  although  "not  the 
actual  operating  yard." 

Joe  Esposlto,  Uie  truck  driver,  stated  that 
when  he  first  saw  the  train  it  was  about  700 
or  800  feet  away,  "and  I  say  that  at  that 
time  the  whole  engine  was  not  in  view.  Just 
a  part  of  it" 

J.  F.  Garrett  who  had  Just  crossed  the 
railroad  tracks  at  A  when  the  accident  oc- 
curred, testified  that  he  saw  the  train  about 
850  or  000  feet  away,  going  about  20  miles 
an  hour. 

Charles  T.  Phelps,  train  baggageman,  tes- 
tified that  he  "heard  the  air  go  on  at  D  at 
the  distance  of  from  400  to  600  feet  from  the 
scene  of  the  collision." 

The  engineer  stated  that  his  speed  limit 
at  B  was  60  miles  per  hour;  that  the  release 
of  the  air  left  the  engine  "for  a  period  of 
time  without  an  emergency  feed";  that  it 
was  approximately  2,500  feet  from  B  to  A, 
900  feet  from  C  to  A,  and  600  feet  from  D 
to  A;  that  he  could  not  have  seen  the  trail- 
er until  he  was  within  700  feet  of  the  cross- 
ing; and  that  "I  did  not  apply  my  emergen- 
cy immediately  upon  sedng  the  trailer  across 
the  tracks  because  I  did  not  know  but  it  was 
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movtDg,  wbea  I  first  saw  It  Going  around 
the  curve  you  get  a  kind  of  vision  of  things, 
things  are  changing  in  relation  to  one  an- 
other, changing  positions,  you  know,  so  when 
I  first  saw  it,  1 41dn't  know  they  were  stall- 
ed there  •  •  «  because  I  was  going 
around  a  carve."  He  further  stated  that  at 
O  the  train  was  moving  at  about  20  miles  an 
hour;  that  at  no  point  between  Shorb  and 
Los  Angeles  was  he  traveling  45  miles  an 
hour;  that  from  C  he  could  not  see  either 
the  truck  or  the  trailer  "on  account  of  the 
curve  and  the  trees  outside  of  the  right  of 
way" ;  that  between  C  ond  D  he  did  not  have 
time  to  recharge  the  air  or  get  "the  braking 
power  back  to  full  capacity";  that  about  40 
feet  from  the  crossing  there  was  "a  block- 
signal  pole,"  the  upper  half  of  which  he  could 
see  as  he  approached  it,  about  1,000  feet 
from  A;  that  if  at  G  he  had  received  the 
signal  "Stop,"  he  could  have  stopped  before 
reaching  A;  that  he  did  not  remember 
whether,  at  the  time  he  first  saw  the  signal 
pole,  the  crossing  was  visible;  that  "the  trail- 
er was  a  pretty  high  rig  ••  *  so  that 
the  upper  half  of  the  trailer  was  about  10  ^ 
feet  above  the  roadway" ;  that  if  the  brakes 
had  not  been  released  at  C  be  could  have 
made  a  further  application  of  the  air  al- 
ready in  the  brake  cylinders  and  stopped  the 
train  before  reaching  A ;  and,  as  to  the  vari- 
ous distances  between  the  points  indicated, 
that  his  estimates  were  "Just  a  matter  of 
guess,  and  they  might  be  150  or  200  feet  ei- 
ther way."  The  evidence  showed  tliat  it  was 
his  duty,  under  ordinary  circumstances,  to 
apply  the  air  brakes  at  the  point  where  he 
did  apply  them  and  to  release  the  air  as  he 
did. 

Gotfredson  testified  that  for  some  time  pri- 
or to  the  accident  he  had  been  sitting  in  the 
smoking  car,  one  car  removed  from  the  en- 
gine and  tender;  that  he  was  looking  out  of 
the  window  in  the  direction  In  which  the 
train  was  moving;  that  as  soon  as  be  saw 
the  trailer  on  the  tracks  he  "reached  up  and 
caught  the  emergency,  but  he  [the  engineer] 
had  already  used  all  the  air  then.  We  were 
about  1,000  feet  from  the  track  at  that  time, 
maybe  a  little  bit  more  •  •  *  while  we 
was  rounding  the  curve.  *  •  •  The  truck 
and  trailer  was  plain  so  I  could  see  it"  On 
cross-examination  he  stated  when  he  first 
saw  the  trailer  the  train  was  moving  at 
about  25  miles  an  hour,  and  that  after  the 
air  was  released  at  C  the  engineer  could  not 
have  stopped  the  train  before  reaching  A. 

Is  there  sufficient  evidence  to  support  the 
implied  finding  that  the  Kigineer  was  guUty 
of  negligence  in  releasing  the  air  at  C7  Un- 
der the  rule  of  conflict  we  shall  assume,  as 
established,  that  the  distance  between  C  and 
A  was  1,000  feet:  that  the  speed  of  the  train 
at  O  was  35  miles  per  hour;  that  the  trees 
along  the  right  of  way  did  not  obstruct  "the 
line  of  vision"  between  0  and  A;   that  the 


trailer  was  visible  from  C ;  that,  as  respond- 
ent testified,  the  train  could  have  been  stop- 
ped within  300  or  400  feet  (although  anotho: 
witness  for  respondent  fixed  it  at  750  feet); 
and  that  if  the  air  had  not  been  released  at 
C  the  train  could  have  been  stopped  before 
reaching  A. 

But,  as  tending  to  negatire  negHgence  on 
the  part  of  the  engineer,  is  bis  testimony 
that,  due  to  the  an^e  at  which  the  train,  in 
rounding  the  curve,  was  approactaing  the 
crossing,  several  seconds  elapsed  after  he  first 
saw  the  trailer  before  he  could  realize  that 
it  was  not  going  to  proceed  on  its  way  and 
clear  the  tracks,  and  that  after  applying  the 
emergency,  "I  had  put  all  the  mecfaanioal 
parts  of  the  engine  into  application  to  stop 
the  train  that  I  could  put  into  action,  and 
there  was  nothing  else  that  I  could  do  to 
stop  the  train  that  I  had  not  done."  This 
testimony  was  not  controverted.  In  fact  the 
respondent,  as  already  shown,  stated  that 
after  the  air  was  released  at  C  nothing  was 
left  undone  by  the  engineer  to  avert  the  ae- 
cldent;  that  if  tbe  truck  bad  not  been  stall- 
ed at  A  it  would  have  been  proper  to  re- 
lease the  air  at  C;  that  from  his  side  of  tbe 
engine  at  C  he  could  not  see  tbe  trailer,  and 
that  he  saw  it  for  the  first  time  from  D; 
and  that  "on  a  curve  an  engine  rocks  a 
great  deal,  and  you  can't  distinguish  things 
like  you  can  standing  still,  on  account  of  tbe 
motion  of  the  ^iglne."'  Moreover,  as  indicat- 
ed above,  under  ordinary  circumstances,  the 
setting  of  tbe  brakes  at  B  and  the  release 
of  the  air  at  C  were  proper;  indeed,  it  woold 
have  been  tbe  duty  of  tbe  engineer,  in  the 
absence  of  some  special  circumstance  which 
required  him  to  act  diflTerently,  to  release  the 
air  on  completing  tbe  curve. 

The  position  of  respondent  is  that  the  tnx>z- 
imate  cause  of  the  Injury  was  the  release  ot 
the  air  by  the  engineer  at  C.  Appellant  con- 
tends, on  the  other  hand,  "that  there  was  no 
testimony  offered  which  would  tend  to  show 
there  were  any  acts  of  negligence  on  the  part 
of  the  defendant  •  *  *  which  contribut- 
ed directly  and  proximately  to  the  injury." 

It  is  conceded  in  appellant's  brief  that  the 
respondent,  in  jumping  from  the  locomotive^ 
"had  the  right  to  act  upon  the  appearance  of 
danger";  no  claim  is  made  that  tbe  injuries 
received  by  respondent  were  dne  to  oontrlbu- 
tory  negligence. 

"The  question  of  negligence  is  a  question 
of  fact  for  the  jury,  and  the  determination 
of  tbe  jury  upon  such  question  of  fact  will 
be  deemed  conclusive  upon  appeal,  where 
there  is  any  substantial  evidence  to  supi>ort 
it"  Imperial  V.  &  M.  Co.  t.  So.  P&c.  Col.  15 
CaL  App.  3S5,  114  Pac.  1003. 

It  is  clear  from  the  facts  assumed  to  be 
true  tbat  the  trailer  could  have  been  seen 
before  the  engines  released  tbe  air,  and 
that  if  he  had  appreciated  the  danger  of  a 
collisiou  tbe  accident  could  have  been  avert- 
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ed.  On  the  other  band,  it  cannot  be  ques- 
tioned that,  dne  to  the  motion  of  the  engine 
and  the  angle  at  which  the  train  was  ap- 
proaching the  crossing.  It  wonld  have  been 
dlfflcnlt  to  realize  that  the  trailer  was  stall- 
ed. As  has  been  noted,  respondent  concedes 
that  after  the  air  was  released  the  engineer 
did  all  that  could  be  done  to  stop  the  train. 
And  in  measuring  the  conduct  of  the  engi- 
neer It  must  be  kept  in  mind  "that  a  rail- 
road track  is  in  and  of  itself  a  sign  of  dan- 
ger, and  that  one  approadilng  such  track 
with  intent  to  cross  It  is  bound  to  exercise 
his  faculties  of  sight  and  hearing  In  order  to 
ascertain  whether  a  train  is  approaching." 
Loftus  T.  Pac  Blec.  By.,  166  Cal.  464,  467, 
187  Pac.  84,  85.  This  the  engineer  bad  a 
right  to  assume  In  the  operation  of  the  train, 
and  upon  this  theory  the  natural  assumption 
woold  be  that  the  trailer  was  moving.  In 
tfais  connection  the  fact  that  the  trailer  was 
1,000  feet  away  should  not  be  overlooked. 
As  we  have  said,  respondent's  testimony  Is 
that  up  to  the  time  the  air  was  released  be 
could  not,  from  bis  side  of  the  engine^  see 
the  trailer,  and  there  is  no  suggestion  that 
the  engines  actually  saw  it  or  had  any  In- 
timation that  there  was  any  obstruction  on 
the  track  before  he  released  the  air.  We  do 
not  think  It  can  be  said  that  the  engineer 
should  have  realised  that  the  trailer  was 
stalled  at  the  time  be  released  the  air.  The 
engine  had  not  yet  completed  the  curve,  and, 
viewing  the  entire  situation  at  that  distance, 
a  reasonable  conclusion  would  be,  assuming 
the  engineer  saw  the  trailer,  that  it  would  be 
out  of  the  way  before  the  train  reached  the 
crossing.  In  any  event,  there  was  before  the 
Jury  no  substantial  evidence  ui>on  which  it 
could  be  found  that  the  engineer  acted  neg- 
ligently In  releasing  the  air.  Any  finding 
to  the  contrary  must  necessarily  rest  npon 
conjecture. 

[4]  8.  In  view  of  this  conclusion  it  will 
not  be  necessary  to  discuss  appellant's  con- 
tentions "that  upon  the  undisputed  testimo- 
ny the  respondent  assumed  the  risk,  if  any 
there  was,  in  the  speed  of  the  train  at  this 
particular  point,"  and  that  the  amount  of  the 
verdict  constituted  excessive  damages.  It 
wlU  be  proper,  however,  to  consider  appel- 
lant's assignment  of  error  in  the  admission  of 
respondent's  testimony  that  firemen  were 
usually  promoted  to  be  engineers  at  an  in- 
creased salary,  that  he  was  twice  "out  for 
promotion,"  that  there  was  only  one  man 
ahead  of  him  on  the  seniority  list,  and  that 
this  man  and  the  man  under  him  on  the  list 
bad  been  promoted  since  the  accident  The 
claim  is  that  this  testimony  was  "too  re- 
mota"  The  complaint  laid  the  foundation 
for  special  damage  on  this  account  Galves- 
ton, etc  By.  Oo.  V.  Ford  (Tex.  Civ.  App.) 
46  S.  W.  77,  was  a  case  where  the  depend- 
eatB  of  a  deceased  fireman  sued  to  recover 


damages  for  bis  death  alleged  to  have  becsi 
caused  by  the  negligence  of  the  defendant 
railway  company  and  its  employes.  With  re- 
gard to  the  testimony  of  a  witness  that  the 
decedent  "was  in  the  line  of  promotion  to 
the  position  of  locomotive  enginfesr,"  tba 
court  said: 

"This  was  proper  testimony  in  reference 
to  his  reasonable  future  expectaticms,  which  the 
autjiorities  agree  are  a  proper  element  of  dam- 
ages in  this  class  of  cases." 

It  needs  no  argument  to  bring  the  facts 
of  this  case  within  the  rule  thus  announced. 
Appellant's  contention  cannot  be  sustained. 

The  Judgment  is  reversed. 

We  concur:  ANGBLLOTTI,  O.  J. ;  SHAW. 
J.;  OLNEY,  J.;  WII3UB,  J.;  LBNNON.X: 
SLOANB.  J. 
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(Supreme  Court  of  Oalifomia.    Nov.  15,  1920.) 

Wills  ig=9624  —  Gifts  of  residue  held  not  oon- 
tlngent 
Under  a  will  giving  testator's  personal 
property  and  income  from  the  rent  of  a  ranch 
for  three  years  to  his  wife  if  she  survived  him, 
otherwise  all  testator's  property  to  be  dis- 
tributed as  provided  in  the  next  section,  which 
section  gave  the  residue  of  the  estate  to  the 
children,  the  distribution  of  the  resiane  was  not 
conditional  on  the  testator's  snrviving  his  wife, 
but  was  an  absolute  gift  and  the  provision  con-' 
taining  the  condition  related  only  to  the  prop- 
ertgr  previously  given  to  Qxe  wife. 

In  Bank. 

Appeal  from  Superior  Court  Sonoma 
County;   Thomas  C.  Denny,  Judge. 

In  the  matter  of  the  estate  of  John  Bob- 
ertson,  deceased.  From  the  decree  of  final 
distribution,  the  widow  of  deceased,  Grace 
Bobertson,  aK)eal8  in  so  far  as  that  decree 
distributed  to  the  children  the  real  property 
of  deceased.     Decree  affirmed. 

W.  F.  Cowan,  of  Santa  Boss,  for  appellant 
J.  B.  Leppo  and  Kellogg  ft  Kyle,  both  of 
Santa  Bosa,  W.  H'.  Early,  of  Petaluma,  and 
G.  Scott  of  Santa  Ana,  for  respondents. 

ANGELXOTTI,  a  J.  This  is  an  appeal 
by  Grace  Bobertson,  the  widow  of  deceased, 
from  the  decree  of  final  distribution  given  In 
the  estate,  in  so  far  as  it  distributes  to  tbm 
children  of  deceased  all  of  the  real  property 
of  the  deceased,  subject  only  to  a  provision 
in  her  favor  for  the  rrats  of  one  parcel 
thereof  for  a  period  of  three  years.  Her 
claim  in  this  behalf  is  based  upon  the  theory 
that  as  to  the  realty  deceased  died  Intestate^ 
and  that  she,  as  surviving  wife,  has  succeed- 
ed to  an  interest  therein.    All  of  the  pr(^ 
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erty  was  separate  property  of  tbe  husband. 
The  win  of  deceased,  in  so  far  as  is  mate- 
rial to  the  controversy,  is  as  follows: 

"BMrst.  I  hereby  wfll,  devise  and  bequeath  un- 
to my  beloved  wife,  Qrace  Robertson,  all  per- 
sonal property,  including  any  money  in  banks 
that  I  may  possess  at  the  time  of  my  death, 
and  in  addition  thereto,  I  direct  that  my  'ranch 
be  rented  for  three  successive  years  after  my 
death  and  she  paid  at  the  rate  of  $SOO.0O  per 
year  from  said  rental  for  a  period  of  three 
successive  years,  provided,  however,  if  agree- 
able to  all  parties,  my  sons  and  daughters  may 
make  other  provisions  for  said  payments,  ttus 
to  be  in  case  she  survive  me;  in  case  she  does 
not  survive  me  I  then  desire  all  my  property 
to  be  distributed  as  in  the  next  section  herein. 

"Second.  I  hereby  will,  devise  and  bequeath 
all  of  the  rest  and  residue  of  my  property  in 
the  following  manner,  to  wit: 

"First.  To  my  son  John  Robertson,  Jr.,  the 
sum  of  $1,000,  and  thereafter  all  the  rest  and 
residue  of  my  property  be  the  same  real,  per- 
sonal or  mixed  and  wheresoever  ntuated  share 
and  share  alike  to  my  sons  and  daughters" 
[naming  them]. 

"I  make  no  bequest  to  the  children  of  my 
wife  by  her  former  marriage.    •    •    •  " 

The  wife  baring  survived  tbe  deceased,  the 
superior  court  distributed  all  personal  prop- 
erty to  her  and  also  gave  ber  the  rents  of 
the  ranch  for.  a  period  of  three  years,  and 
distributed  tbe  residue  as  provided  In  the 
second  subdivision  of  tbe  wllL  Tbe  dalm 
of  the  surviving  wife,  to  tbe  effect  that 
deceased  died  intestate  as  to  tbe  residue.  Is 
'based  on  the  theory  that  by  reason  of  tbe 
sentence^  "In  case  she  does  not  survive  me 
then  I  desire  all  my  property  to  be  distribut- 
ed as  In  the  next  section  herein,"  contained 
In  the  subdivision  denominated  "First,"  tbe 
disposing  provisions  of  the  subdivision  de- 
nominated "Second"  were  to  have  effect  only 
in  the  event  that  the  wife  predeceased  ber 
husband,  with  tbe  result  that,  as  she  surviv- 
ed deceased,  there  was  no  disposition  of  the 
residue,  and  consequoitly  Intestacy  In  regard 
thereto. 

It  seems  to  us  Oiat  this  claim  Is  entirely 
destitute  of  merit.  The  Intention  of  tbe  tes- 
tator as  expressed  In  the  will  is  so  clear  as 
to  not  present  a  debatable  question.  He  de- 
sired his  wife  to  have,  If  she  survived  him, 
the  personal  property  and  rents  of  the 
ranch  for  three  years,  as  specified  In  the 
subdivision  denominated  "First,"  and  in 
that  event  be  desired  "all  the  rest  and  resi- 
due" to  go  to  bis  sons  and  daughters  as 
specified  in-  tbe  subdivision  denominated 
"Second."  By  tbe  latter  subdivision  be  says, 
"I  hereby  will,  devise  and  bequeath  all  of 
tbe  rest  and  residue  of  my  property  In  the 
following  manner,  to  wit,"  an  absolute  dis- 
position of  the  "rest  and  residue"  remaining 
after  the  prior  disposition  to  tbe  wife.  If 
tbe  wife  did  not  survive  him,  he  desired  tbe 


portion  of  tbe  estate  given  to  her  to  go  In 
tbe  same  manner  as  the  "rest  and  residue" 
was  to  go  if  she  survived  him,  and  it  was  to 
accomplish  this  and  to  prevent  Intestacy  as 
to  the  portion  given  to  tbe  wife,  that  he  in- 
serted at  the  end  of  subdivision  "First"  the 
words,  "In  case  she  does  not  survive  me 
then  I  desire  all  my  property  to  be  distribut- 
ed as  in  tbe  next  section  herein."  This  was 
manifestly  a  provision  designed  to  have  ef- 
fect only  in  the  event  of  tbe  wife's  dying 
before  blm,  a  simple  statement  that  if  she 
did  not  survive  him,  he  desired  "all"  his 
property  to  go  In  tbe  same  manner  "as"  the 
"rest  and  residue"  was  to  go  If  she  survived 
him.  In  view  of  the  fact  that  she  did  sur- 
vive him,  the  vtIII  is  to  l>e  construed  entirely 
without  regard  to  this  provision. 

Tbe  record  shows  that  an  appeal  was  also 
taken  from  tbe  decree  by  tbe  executors  of 
the  will,  but  tbe  same  has  not  been  prose- 
cuted, and  no  brief  has  been  filed  thereon. 

Tbe  appeal  taken  by  tbe  executors  is  dis- 
missed. On  the  appeal  by  tbe  widow  Oie 
decree  of  distribution  Is  affirmed. 

We  concur:  SHAW,  J.;  OLNBX,  J.; 
LBNNON,  J.;  WILBUR,  J.;  SLOANB,  J.; 
liAWLOR,  J. 


(184  Cal.  31J) 

MiCHELIN  TIRE  CO.  v.  BENTEL  st  al. 
SAME  V.  BENTEL. 
(L.  A.  5050,  5051.) 

(Supreme  Court  of  California.    Nov.  10,  VXIO.) 

1.  Priacipal  and  surety  9=>99— Change  In  con- 
traot  releases  sureties. 

Under  the  express  provisions  of  Civ.  Code, 
if  2840,  2819,  2844,  sureties  may  insist  upon 
the  exact  terms  of  their  contract,  and  any 
change  therein  without  their  consent  releases 
them  from  liability. 

2.  Attaohment  ^=3337— Amending  complaint  to 
state  new  cause  of  action  releases  undertak- 
ing to  pay  Judgment  on  original  complaint. 

Sureties  on  an  undertaking  to  release  at- 
tachment, agreeing  to  pay  any  judgment  se- 
cured by  plaintiff,  were  released  from  their 
undertaking  where  the  complaint  was  later 
amended,  without  their  consent,  to  state  a  new 
cause  of  action  on  assigned  claims,  which  plain- 
tiff did  not  own  when  the  undertaking  was  exe- 
cuted. 

3.  Principal  and  surety  <8=>  1 28(1)— Changs  Is 
contract  with  surety's  consent  does  not  re- 
lease him. 

A  surety  Is  not  exonerated  from  liability 
by  a  change  in  the  contract  between  the  prin- 
cipal and  creditor  which  is  made  with  his  con- 
sent. 
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4.  Attaehment  «=>337— Surety's  consent  to 
amendment  of  complaint  not  agreement  to  be 
liable  for  debt  set  up  In  amended  complaint, 

A  stipolation  of  a  surety  on  undertaking 
to  release  attachment,  permitting  plaintiff  to 
prosecute  a  claim  thereafter  assigned  to  it  in 
the  original  action  without  prejudice  to  any 
rights  which  the  defendants  may  have  against 
plaintilf,  etc.,  was  not  a  consent  that  the  sure- 
ties' agreement  should  be  altered  so  as  to 
cover  the  new  debt  set  np  in  the  amended 
complaint. 

5.  Attachment  ®=325l— Order  dlscharglna  at- 
tachment conclusive  on  undertalilng  given  to 
secure  Its  release. 

Where  plaintiff  attached  property  and 
amended  its  complaint  to  declare  upon  causes 
of  action  subsequently  assigned  to  it,  an  order, 
discharging  the  attachment  because  defendants 
were  not  indebted  to  plaintiff  at  time  alleged 
in  attachment  affidavit,  is  an  adjudication  that 
the  stipulation  permitting  amendment  of  com- 
plaint did  not  renew  the  attachment,  and  plain- 
tiff cannot  assert  to  contrary  when  attempting 
to  enforce  an  undertaking  given  to  secure  at- 
tachment's release. 

6.  Guaranty  <8=»33(i)— Release  by  changing 
cause  of  action. 

An  instrument,  guaranteeing  payment  of 
any  judgment  that  may  be  obtained,  is  released 
where  the  complaint  is  subsequently  amended 
to  declare  upon  an  assigned  cause  of  action 
not  owned  by  plaintiff  at  the  time  the  guaranty 
was  executed. 

In  Bank. 

Appeals  from  Superior  Court  of  Los  An- 
geles County ;   Grant  Jackson,  Judge. 

Two  actions  by  the  Mlchelin  Tire  Company 
against  George  B.  Bentel,  James  V.  Baldwin, 
and  A.  J.  W.  Keating,  and  against  George  R. 
Bentel.  Judgment  for  defendants  in  both 
actions,  and  plaintiff  appeals.    Affirmed. 

Ward  Cbapman  and  L.  M.  Chapman,  both 
of  Los  Angeles,  for  appellant 

H.  C.  Millsap,  of  Iios  Angeles,  for  resirand- 
ents. 

SHAW,  J.  The  above-entitled  actions 
were  tried  together  upon  the  same  evidence. 
The  Judgment  In  each  case  was  for  the  de- 
fendants and  the  plaintiff  has  appealed 
therefrom.  They  are  presented  upon  the 
same  transcript.  Case  No.  5050  Is  upon  an 
undertaking  to  release  an  attachment.  Case 
No.  0051  Is  upon  the  Individual  guaranty  of 
Bentel  covering  the  same  claim.  We  will 
consider  them  in  numerical  order. 

UA.No.  6060. 

This  Is  an  action  upon  an  undertaking  ex- 
ecuted by  the  defendants  under  the  following 
circumstances:  On  January  17,  1912,  the 
plaintiff,  Mlchelin  Tire  Company,  a  Califor- 
nia corporation,  began  an  action  to  recover 
money  against  Coleman  &  Bentd  Company, 


a  corporation,  in  the  superior  court  A  writ 
of  attactunent  was  duly  issued  therein.  By 
virtue  thereof  the  sheriff,  on  or  before  Jan- 
uary 25,  1912,  levied  upon  personal  property 
belonging  to  Coleman  &  Bentel  Company,  and 
took  it  into  his  custody.  It  was  then  agreed 
between  the  parties  that  if  the  undertaking 
sued  on  herein  were  executed,  together  with 
a  certain  bond  of  George  R.  Bentel,  the  plain- 
tiff would  release  the  property  from  the  levy, 
and  would  not  have  the  writ  levied  on  any 
other  property.  Thereupon  the  undertaking 
was  executed.  Therein  the  said  Baldwin 
Keating,  and  Bentel  undertook  and  promised 
that  "in  case  the  plaintiff  recovers  Judgment 
in  said  action,  defendant  will  pay  to  plaintiff 
the  amount  of  the  Judgment  to  be  recovered 
in  said  action,  or  that  In  default  thereof,  the 
said  sureties  will,  on  demand,  pay  to  plain- 
tiff the  amount  of  said  Judgm^it  so  recov- 
ered," not  exceeding  $15,000,  the  amount  of 
the  undertaking.  In  consideration  thereof 
the  property  was  released,  and  no  further 
levy  was  made  under  the  writ 

The  theory  of  the  defense  Is  that  the  un- 
dertaking of  the  sureties  was  for  the  pay- 
ment of  any  Judgment  that  might  be  ren- 
dered in  the  action  pending  at  the  time  it  was 
executed ;  that  afterward,  and  without  their 
consent  an  amended  complaint  was  filed, 
which  set  forth  a  new  and  different  cause  of 
action;  that  the  cause  then  proceeded  upon 
said  new  cause  of  action ;  that  the  Judgment 
recovered  was  upon  said  new  cause  of  action 
and  not  upon  the  cause  of  action  averred  In 
the  original  complaint  Upon  this  the  claim 
Is  that  as  the  contract  they  made  as  sureties 
was  thereby  altered,  they  are  exonerated. 
Civ.  Code,  !i  2840,  2819,  2844. 

For  the  better  understanding  of  the  ques- 
tion raised  It  is  necessary  to  state  at  some 
length  the  facts  preceding  the  attachment 
suit,  together  with  the  pleadings  and  Judg- 
ment therein. 

Two  corporations  were  in  existence,  both 
named  "Mlchelin  Tire  Company,"  one,  plain- 
tiff herein,  organized  under  the  laws  of  Cal- 
ifornia, the  other  organized  under  the  laws 
of  New  Jersey.  The  California  corporation 
was  formed  by  the  stockholders  of  the  New 
Jersey  company  for  the  purpose  of  acting  as 
agent  for  the  latter  company  in  carrying  on 
and  facilitating  its  California  business.  The 
New  Jersey  corporation  was  a  manufacturer 
of  automobile  tires  and  accessories  in  New 
Jersey.  It  had  appointed  Coleman  &  Bentel 
Company  its  agent  in  Los  Angeles  to  sell  its 
goods  at  that  place,  imder  a  contract  whereby 
the  agent  agreed  to  make  to  the  principal 
monthly  remittances  of  the  amounts  received 
for  goods  of  the  principal  sold  by  the  agent 
From  time  to  time  goods  were  shipped  by  the 
New  Jersey  corporation  to  Coleman  &  Bentel 
Company,  some  directly  to  it  and  sonA 
through  the  medium  of  the  California  Michel- 
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In  Tire  Company  as  Its  agoit,  all  to  be  sold 
In  its  behalf  by  said  Coleman  &  Bentel  Com- 
pany. From  tbeae  sales  a  debt  amounting  to  a 
sunt  over  $20,000  accrued  from  Coleman  ds 
Bentel  Company  to  said  New  Jersey  Corpora- 
tion. The  attachment  suit  was  begun  by  the 
California  corporation  on  January  17, 1912,  as 
above  stated.  The  complaint  then  tiled  al- 
leged that  defendant  Coleman  &  Bentel 
Company  bad  entered  into  a  contract  with 
the  said  Michelin  Tire  Company  of  Califot^ 
nia  whereby  said  tire  company  agreed  to  sup- 
ply said  defendant  with  automobile  tires  and 
accessories  to  be  sold  by  the  said  defendant 
aa  the  ezclusive  agent  of  said  plaintifT,  the 
title  to  said  tirea  to  remain  in  the  plalntUt 
until  sold  and  paid  for,  and  that  said  de- 
fendant should  remit  to  plalntlfF  each  month 
the  amount  doe  to  said  plaintiff  under  said 
agency  on  account  of  such  sales,  and  that 
under  said  contract  there  existed  a  mutual, 
open,  and  current  account  between  the  plain- 
tiff and  defendant  upon  which  there  bad  be- 
come due  to  the  plaintiff  from  said  defend- 
ant the  sum  of  $22,366.19,  which  remained 
unpaid  and  for  which  Judgment  was  demand- 
ed in  favor  of  said  plaintiff  against  said  de- 
fendant. Bentel  was  also  a  party  to  said 
salt,  and  with  respect  to  him  it  alleged  tliat 
be  was  the  holder  of  20,000  shares  of  stock 
of  said  Coleman  it  Bentel  Company,  and  by 
reason  thereof  was  liable  for  a  certain  poi> 
tlon  of  said  Indebtedness,  for  which  Judg- 
ment was  asked  against  him.  It  was  the 
action  upon  this  complaint  that  was  pend- 
ing at  the  time  the  undertaking  herein  sued 
on  was  executed,  and,  of  course,  it  was  to 
this  action  that  the  undertaking  referred,  and 
It  was  the  Judgment  in  this  action  which  the 
sureties  therein  nndertocric  and  promised  to 
pay. 

In  truth  and  in  fact  the  Michelin  Tire  Com- 
pany of  California  had  not  made  any  contract 
with  or  sold  or  consigned  any  goods  to  Cole- 
man &  Bentel  Company,  the  latter  had  not 
sold  any  goods  fOr  or  on  behalf  of  the  former, 
and  was  in  no  wise  indebted  to  It  in  any  sum 
whatever.  The  Coleman  &  Bentel  Company 
had,  however,  sold  tires  as  agent  for  the  Mich- 
elin Tire  Company  of  New  Jersey,  and  had  be- 
come and  was  Indebted  to  it  therefor  as  before 
stated.  iSome  time  between  the  execution  of 
this  undertaking  and  the  2d  day  of  April, 
1912,  it  was  discovered  by  the  plaintiff,  or 
its  attorneys,  that  a  mistake  had  been  made, 
and  that  the  goods  sold  by  the  Coleman  & 
Bentel  Company  were  wholly  for  the  account 
of  and  under  a  contract  with  the  Michelin 
Tire  Company  of  New  Jersey,  and  that  said 
company  was  the  real  creditor  to  whom  said 
debt  was  due  and  with  whom  the  account 
had  accrued.  On  April  2.  1912,  the  Michelin 
Tire  Company  of  New  Jersey  transferred  and 
assigned  to  the  Michelin  Tire  Company  of 
Oalifomla  all  of  its  claims  as  aforesaid 
against  said  Coleman  dc  Bentel  Company. 


An  answer  to  tlie  original  complaint  was 
filed  in  March,  1912,  taking  Issue  on  the  ma- 
terial allegations  of  the  said  complaint 
These  issues  never  came  to  trial.  Tbey  were 
disposed  of  In  the  following  manner:  In 
May,  1912,  a'fter,  the  aforesaid  assignment  by 
the  New  Jersey  corporation  to  the  plaiutUf, 
the  attorneys  of  the  plaintiff  informed  the  de- 
fendants' attorneys  tliat  plaintiff  had  no 
cause  of  action  against  said  defendants  at 
the  time  the  action  was  begun,  and  that  It 
could  not  recover  In  the  action.  No  lawful 
course  was  then  oi)en  to  the  plaintiff,  except 
to  dismiss  the  action  and  begin  a  new  action 
on  the  claim  assigned  to  it  by  the  New  Jersey 
corporation.  Api)arently  for  the  purpose  of 
avoiding  such  dismissal,  a  stipulation  was 
then  made  between  the  parties.  It  recited 
that  said  plaintiff  held  no  claim  against  said 
defendant  when  the  action  was  begnin,  but 
that  it  had,  on  April  2,  1912,  acquired  by  as- 
signment the  claim  of  the  New  Jersey  cor- 
poration against  defendants,  and  that  by 
reason  of  these  facts  it  would  be  necessary  to 
dismiss  the  action,  unless  the  defendants 
would  permit  the  plaintiff  to  file  an  amended 
complaint  and  would  waive  the  objection  that 
said  plaintiff  was  not  the  owner  of  the  claim, 
or  any  claim,  against  defendants  at  the. time 
the  action  was  begun.  Following  this  recital 
was  an  agreement  declaring  that  the  plaintiff 
was  not  the  owner  of  the  claim  sued  on  at  the 
time  the  action  was  begun,  and  that  defend- 
ants were  not,  nor  was  either  of  them.  Indebt- 
ed to  plaintiff  at  that  time  In  any  sum  what- 
ever ;  that  on  April  2,  1912,  the  plaintiff  ac- 
quired by  asdgnment  the  claim  of  the  New 
Jersey  corporation  against  the  defendants, 
and  was  then  the  owner  thereof,  and  further 
agreeing  that  the  plaintiff  might  file  an 
amended  complaint  up<m  the  aforesaid  assign- 
ed daim  of  the  New  Jersey  corporation,  and 
that  the  objection  that  the  plaintiff  was  not 
the  owner  of  the  claim  at  the  time  of  the 
commencement  of  the  action  "shall  be  for  the 
purposes  of  the  further  prosecution  of  tills 
action  waived,  In  consideration  of,  and  sub- 
ject to  the  conditions"  expressed  in  the  stipu- 
lation, and  that  no  objection  to  the  prosecu- 
tion of  the  action  would  be  made  by  the  de- 
fendants on  the  ground  that  plaintiff  was  not 
the  owner  of  the  claim  when  the  action  was 
begim.  It  further  declared  that  the  plaintiff 
waived  all  costs  accrued  up  to  that  time.  The 
conditions  referred  to  were  that  If  the  de- 
fendants, or  either  of  them,  desired  to  sue  the 
plaintiff  for  damages  on  account  of  the  begin- 
ning of  the  action,  or  any  proceedings  there- 
tofore taken  therein,  the  facts  declared  in 
the  stipulation  should  be  admitted  as  true 
in  such  action,  and  that  with  respect  to  such 
action  the  action  then  pending  should  be  treat- 
ed as  having  been  dismissed  at  the  date  of  the 
stlpulatlcm,  and  that  the  consent  of  the  de- 
fendants to  the  twrther  prosecution  of  the 
claim  as  then  held  by  assignment  should  be 


Digitized  by 


Google 


OaL) 


MICHELIN'  TIKE  CO.  t, 
(IM  P.) 


BENTEL 


773 


without  prejudice  to  any  rights  of  the  de- 
fendants, or  either  ot  them,  against  said 
plaintiff. 

Thereupon  the  plaintiff  filed  an  amended 
complaint,  wherein  it  alleged  the  accrual  of 
the  indebtedness  from  the  defendant  Coleman 
A  Bentel  Company  to  the  New  Jersey  corpo- 
ration for  goods  sold  under  the  agency  above 
mentioned;  Us  assignment  on  April  2,  1912, 
to  the  plaintiff;  Its  nonpayment,  together 
with  the  holding  by  Bentel  of  a  certain  por- 
tion of  the  stock  in  the  defendant  corpora- 
tion; and  his  liability  as  such  stockholder. 
Judgment  was  asked  against  the  defendant 
for  the  full  amount  of  the  daim,  and  against 
Bentel  for  his  proportion  thereof.  In  the 
meantime,  however,  about  $2,000  had  been 
paid  on  Che  New  Jersey  corporation  claim, 
and  the  amonnt  of  the  Judgment  asked  was 
less  than  In  the  former  complaint  by  reason 
of  such  payment  Upon  the  trial  of  the  ac- 
tion Judgment  was  given  In  favor  of  the 
plaintiff  for  the  amount  found  due  to  the 
New  Jersey  corporation  and  assigned  to  the 
jdalntlff,  as  above  stated. 

[1]  There  Is  no  escape  from  the  principle 
declared  In  the  sections  of  the  Civil  Code, 
above  dted,  that  sureties  have  the  right  to 
stand  upon  the  very  terms  of  their  contract, 
and  that  if  it  is  changed  without  their  knowl- 
edge or  consent  they  are  released  from  liabil- 
ity. It  has  been  frequently  stated  In  our  deci- 
sions, and  it  applies  to  all  contracts  of  snrety- 
■blp.  First  Cong.  Ch.  v.  Lowrey,  175  Oal.  126, 
106  Pac.  440;  Bridge  v.  Conn.,  etc.,  Co.,  lOT 
Cal.  782, 141  Paa  876;  Cadenasso  v.  Antonelle, 
127  Cal.  386,  69  Paa  765;  Tally  v.  Parsons, 
181  Cal.  618,  63  Pac.  833;  Glenn  Co.  v.  Jones, 
146  Cal.  620,  80  Pac.  685,  2  Ann.  Cas.  764.  It 
applies  to  undertakings  to  release  attach- 
ments. 6  Cor.  Jur.  847.  In  Cassldy  v.  Saline 
Co.  Bank,  7  Ind.  T.  667,  104  S.  W.  838,  the 
court.  In  discussing  this  question,  said : 

*7fae  surety  upon  a  bond  given  by  the  de- 
fendant to  dissolve  an  attachment  takes  his 
obligation  with  reference  to  the  cause  as  it 
then  stands;  and,  should  the  plaintiff  afterward 
so  change  bis  pleadings  as  to  make  virtually  a 
new  action,  how  can  it  be  said  tliat  the  surety 
woold  have  obligated  himself  under  such  new 
order  of  things?  Her  may  have  been  satisfied 
that  the  plaintiff  could  not  recover  in  the  ac- 
tion, and  may  therefore  liave  been  willing  to 
give  the  defendant  present  relief  by  signing  as 
hia  bondsman,  though  he  would  not  have  signed 
had  the  suit  been  well  grounded" — dting  Waples 
on  Attachment,  {  774,  and  Shinn  on  Attach- 
ment, {  306. 

Accordingly  it  was  held  that  an  amend- 
moit  of  the  complaint  changing  it  from  an 
action  by  a  partnership  on  account,  to  which 
an  answer  had  been  filed  denying  the  liability 
and  the  partnership,  to  an  action  upon  a 
Judgment  rendered  In  another  state  upon  the 
aame  account,  which,  of  course,  cut  off  the 
defenses  previously  pleaded,  changed  the  con- 
ditioos  of  the  surety's  contract,  and  having 


been  made  without  bis  consent,  released  him 
from  liability.  In  Qulllen*v.  Arnold,  12  Nev. 
244,  It  was  said,  per  Beatty,  J.,  that  although 
the  power  to  allow  amendments  "may  be  and 
is  very  liberally  exercised,  and  very  proper- 
ly so,  as  between  the  parties  to  the  action  In 
furtherance  of  Justice,  it  cannot  be  exercised 
with  the  effect  of  changing  the  rights  and 
liabilities  of  third  parties."  The  decision  was 
that  an  action  upon  a  complaint  by  John 
Donahue  and  Miles  Qnlllen  to  recover  a  debt 
due  them  on  account  for  goods  sold  by  them 
as  partners,  was  changed  by  an  amendment 
alleging  a  debt  dne  to  Miles  Qnlllen  as  sur- 
viving partner  of  a  firm  composed  of  Bd- 
ward  Doaahne  and  Miles  Qulllen,  and  also  a 
debt  dne  to  QnlUen  for  goods  sold  by  him 
after  the  death  of  the  partner,  although  the 
goods  and  sales  referred  to  In  the  original 
complaint  were  the  same  as  those  mentioned 
In  the  amended  complaint,  and  conseqneatty, 
that  the  suretieB  on  a  bond  to  release  an 
attadiment'  given  prior  to  the  amendment 
were  releaaed  from  liability  thereon  t^  such 
amendment  without  tbelr  consent.  Similar 
mllngs  will  be  found  in  Prince  v.  Clartc,  127 
Mass.  600;  Flreeman  t.  Creech,  112  Mass. 
180;  Bean  t.  Parker,  17  Mass.  603;  Andre 
V.  FltBhn^  18  Mich.  100;  FnUerton  v. 
Campbdl,  26  Pa.  845;  Fish  v.  Barbour,  43 
Mich.  26,  4  N.  W.  002;  and  Mathews  Consol- 
idated Slate  Co.  ▼.  Sweeney,  219  Mass.  285, 
106  N.  B.  876. 

[2]  Applying  this  prlndple  to  the  present 
case,  there  can  be  no  doubt  that  the  defend- 
ants Baldwin  and  Keating  are  released  from 
liability  on  the  undertaking.  It  is  conceded 
that  they  did  not  consent  to  the  amendment 
of  the  complaint  They  were  bound  only  to 
pay  any  Judgment  that  could  be  rendered 
In  the  action  npoo  the  complaint  as  it  stood 
when  they  executed  the  undertaking.  To 
that  action  the  defendants  therein  had  a  per- 
fect defense;  that  is,  that  Coleman  &  Bentel 
Company  had  not  made  the  contract  with  the 
Mlchelln  Tire  Company  of  California  which 
was  alleged  In  that  complaint,  and  were  not 
indebted  to  said  plaintiff.  The  sureties  on 
the  undertaking  were  then  entitled  to  the  full 
benefit  of  that  defense,  and  if  no  amendment 
had  been  made  there  would  have  been  no 
Judgment  for  them  to  pay.  This  condition  of 
the  case  was  a  part  of  the  contract.  Hj  the 
change  In  the  cause  of  action  this  defense 
was  taken  away,  if  plaintiff's  contention  were 
correct.  The  plaintiff  could  not  have  recov- 
ered on  the  cause  of  action  set  up  in  the 
amended  complaint  in  an  action  begun  on 
January  17, 1912,  for  at  that  time  It  was  not 
the  owner  of  the  dalm.  The  undertaking 
they  executed  did  not  refer  to  or  embracs 
that  cause  of  action,  and  they  cannot  be  held 
liable  for  a  Judgment  rendered  upon  it  Tha 
Judgment  in  their  favor  was  correct 

[3]  A  different  question  is  presented  wlttx 
respect  to  tha  liability  of  the  defendant  Beo- 
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teL  He  was  a  party  to  the  actloc  in  wUch 
the  attuchment  wa'^  Issued  and  Judgment  was 
asked  therein  against  htm  on  account  of  his 
liability  as  a  stockholder.  He  Joined  with 
the  other 'defendant  in  the  answer  filed  in 
March,  1912,  and  they  were  both  represented 
by  the  same  attorney.  The  stipulation  above 
mentioned,  agreeing  to  the  continuation  of 
the  action  upon  the  amended  complaint  and 
waiving  the  objection  that  the  plaintiff  was 
not  the  owner  thereof  when  the  action  was 
begun,  was  signed  by  the  attorney  for  both 
defendants,  including  BenteL  Consequently 
it  cannot  be  claimed  that  he  did  not  consent 
to  the  change  in  the  cause  of  action.  A  sure- 
ty is  not  exonerated  from  liability  by  a 
change  in  the  contract  between  the  princi- 
pal and  the  creditor  which  is  made  with' his 
consent  It  follows  that  Bentel  was  not  dls- 
cluirged  from  liability  on  the  undertaking  by 
reason  of  such  change  in  the  cause  of  ao- 
tlon,  if  his  consent  to  such  amendment  can  be 
construed  to  be  an  agreement  tliat  his  pre- 
vious undertaking  should  apply  to  the  new 
action  thus  authorized. 

[4]  We  do  not  think  the  stipulation  signed 
by  his  attorney  can  be  so  construed.  The  -un- 
dertaking he  signed,  as  we  have  said,  was,  in 
effect,  an  agreement  that  upon  the  defend- 
ants' default  in  so  doing  he  would  pay  the 
JudgnHent  that  might  be  r^idered  in  the  orig- 
inal action  on  the  cause  of  action  stated  in 
the  original  complaint  It  did  not  bind  him 
to  pay  a  judgment  rendered  on  any  other 
cause  of  action  substituted  afterwards  for 
the  cause  of  action  sued  on.  His  consent  as 
a  party  to  continue  the  action  upon  the  new- 
ly alleged  cause  of  action  is  not  equivalent 
to  an  agreement  by  him  that  his  original 
undertaking  covering  the  old  debt  should  be 
altered  so  as  to  cover  the  different  debt  set 
up  in  the  amended  complaint  He  might 
have  been  quite  willing  that  such  amendment 
should  be  made,  knowing  that  his  contract 
of  suretyship  did  not  cover  it,  and  that  It 
would  terminate  his  liability  on  the  under- 
taking. There  is  evidence  indicating  that 
this  fact  was  known  to  him.  In  order  to 
make  him  liable  on  the  original  undertaking, 
for  a  Judgment  on  the  new  cause  of  action, 
his  consent  must  have  been  given  under  such 
circumstances,  or  must  have  been  couched  In 
such  terms,  as  to  manifest  his  intent  that  the 
original  undertaking  should  stand  as  security 
for  the  newly  alleged  debt;  it  must  be  the 
equivalent  of  a  new  contract  by  him  as  sure- 
ty for  such  new  debt;  it  must  be  in  effect  a 
consent  to  the  alteration  of  his  contract  as 
surety  to  conform  to  the  new  conditions.  In 
every  case  in  which  a  surety  has  been  held 
responsible  on  a  contract  which  had  been  al- 
tered with  his  consent  after  its  execution  by 
him,  such  an  agreement  changing  his  con- 
tract of  suretyship,  has  been  either  expressed 
or  implied  in  the  argument  leading  to  the 
conclusion  that  he  was  not  exonerated.  His 
attorney  in  the  action  was  authorized   to 


maintain  his  defense  thereto  and  do  sncb 
things  in  his  behalf  as  were  proper- or  nec- 
essary for  that  purpose.  To  that  extent  he 
would  be  bound  by  the  agreements  of  the  at- 
torney regarding  the  conduct  of  the  action. 
But  there  is  no  evidence  to  show  that  he  was 
employed  or  authorized  by  Bentel  to  make  a 
new  undertaking  concerning  the  attachment 
or  to  alter  or  extend  the  old  undertaking  and 
continue  it  in  force  for  the  security  of  the 
new  debt  It  is  therefore  at  least  doubtful 
if  the  stipulation  could  have  been  allowed 
to  have  such  effect  If  It  had  expressed  such 
Intention. 

It  does  not  purport  to  have  that  effect 
Its  Import  is  to  the  contrary.  One  of  the  con- 
ditions stated  In  the  stipulation  was  tliat  the 
consent  to  the  prosecution  by  the  plaintiff  of 
the  newly  acquired  claim  tn  the  old  action 
should  be  "without  prejudice  to  any  rights 
which  the  defendants,  or  either  of  them,  may 
have"  against  said  plaintiff.  This  plainly 
refers  to  and  Includes  other  rights  than  that 
of  making  a  defense  against  the  new  claim, 
for  that  right  they  would  have  had  without 
the  condition.  It  therefore  Included  and  re- 
served the  right  of  Bentel,  in  any  suit  upon 
the  undertaldng  for  the  release  of  the  attach- 
ment, to  claim  in  defense  thereto  that  he  was 
not  liable  thereon  for  any  Judgment  rendered 
in  the  further  prosecution  of  the  main  ac- 
tion,, for  that  It  covered  only  the  cause  of 
action  originally  alleged,  and  which  would 
be,  in  effect,  abandoned  by  the  amendment 
to  the  complaint  to  which  he  was  consenting. 
Ckinsequeatiy,  it  did  not  alter  the  undertalc- 
Ing  so  as  to  make  It  apply  to  the  new  cause 
of  acticHi. 

[6]  That  It  cannot  be  so  construed  was.  In 
effect  adjudged  by  the  court  during  the  sub- 
sequent proceedings  in  that  action.  In  De- 
cember, 1913,  after  the  amendment  of  the 
complaint  the  defendants  therein  moved  to 
discharge  the  attachment  for  the  relesise  o£ 
which  said  undertaking  had  been  given,  on  the 
ground  that  the  aiiidavit  given  by  the  plaintiff 
to  procure  the  attachment,  in  so  far  as  It  al- 
leged that  the  defendants  were  then  indebted 
to  plaintiff,  or  that  said  defendants  had  made 
any  contract  with  the  plaintiff,  was  false, 
and  that  In  fact  no  such  contract  had  ever 
been  made,  and  no  such  Indebtedness  then  ex- 
isted as  alleged  In  said  affidavit  and  that 
said  defendants  were  not  at  that  time  in- 
debted to  the  plaintiff  in  any  sum  whatever. 
The  motion  came  on  for  hearing  in  January, 
1914,  upon  affidavits  showing  the  malilns  of 
the  undertaking,  the  amendment  of  the  com- 
plaint, and  other  facts  relating  thereto,  and 
thereupon  the  court  granted  the  motion  and 
made  an  order  discliarging  the  attachnaent 
This  order  was  not  appealed  from,  and  it  has 
become  final.  It  was,  in  effect  an  adjudica- 
tion that  the  amendment  of  the  complaint 
and  the  stipulation  made  consenting  to  It  did 
not  operate  to  renew  the  attachment  or  keep 
the  undertaking  alive  for  the  sectirlty  at  the 
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new  canse  oi  actloa.  The  plaintiff  is  bound 
by  this  adjudication,  and  cannot  be  permitted 
now  to  assert  the  contrary.  Bash  v.  Howald 
[Okl.]  157  Pac.  1156 ;  Freeman  on  Judgments, 
S  323;  Commissioners  v.  Mcintosh,  30  Kan. 
234,  1  Pac.  672;  Boylan  v.  Bock,  60  Wash. 
428,  111  Pac.  454;  Lake  v.  Bonynge,  161  Cal. 
129,  18  Pac.  535. 

For  these  reaaoDS  we  conclude  that  the 
court  below  was  correct  In  rendering  judg- 
ment in  favor  of  the  defendant  Bentel. 

The  Judgment  .in  case  Mo.  6060  ia  aifiimed. 

L.  A.  Mo.  5051. 

[•]  This  action  Is  upon  a  guaranty  given  by 
the  defendant  Bentel  for  the  purpose  of  ob- 
taining the  release  of  the  attachment  herein- 
before mentioned.  It  was  given  simultaneous- 
ly with  and  in  the  same  action  as  the  under- 
taking sued  on  In  appeal  No.  6060.  At  the 
time  the  attachment  was  issued  a  levy  was 
made,  not  only  on  the  property  of  Coleman 
A  Bentel  Company,  but  also  upon  several 
parcels  of  real  property  belonging  to  Bentel. 
The  guaranty  signed  by  Bentel  alone  was 
made  in  pursuance  of  the  same  negotiations 
fbr  the  rdease  of  the  attachment  which  led 
to  the  execution  of  the  undertaking.  Bentel's 
agreement  recited  that  the  defendants  were 
desirous  of  substituting  for  the  attachments 
a  bond  for  the  release  thereof,  and  that 
plaintiff  had  agreed  to  accept  such  bond  on 
condition  that  Bentel  "shall  personally  guar- 
antee the  payment  of  any  Judgment  that  may 
be  obtained  in  this  action  on  the  account 
sued  upon,  and  personally  guarantee  the  pay- 
ment of  whatever  amount  Is  actually  due  the 
plaintiff  from  the  defendant  Coleman  ft  Ben- 
tel Company."  The  agreement  then  followed, 
stating  that,  in  consideration  of  the  release 
of  the  attachment  and  the  surrender  of  cer- 
tain uncollected  accounts  previously  pledged 
to  the  plaintiff,  the  said  Bentel  "does  hereby 
guarantee  the  payment  of  any  Judgment  that 
may  be  obtained  in  this  action  against  the 
defendants,  or  either  of  them,  and  personally 
promises  to  pay  whatever  amount  is  found  to 
be  due  to  the  plaintiff  from  the  defendants." 

It  win  be  seen  that  the  language  of  this 
instrument,  executed  as  it  was  on  January 
25,  1917,  eight  days  after  the  beginning  of 
the  action  and  prior  to  any  amendment  of  the 
omnplalnt  therein,  necessarily  referred  solely 
to  the  cause  of  action  set  forth  in  the  com- 
plaint as  it  then  stood.  It  therefore  contains 
no  promise  to  pay  any  Judgment  rendered 
upon  some  other  and  different  cause  of  ac- 
tion. Bentd  had  a  right  to  Insist  that  the 
case  should  stand  at  it  then  was,  in  which 
event,  since^  as  we  have  shown,  the  plaintiff 
then  had  no  cause  of  action  against  the  de- 
fendants, or  either  of  them,  and  could  not 
recover  any  Judgment  against  either  of  them, 
Bentel  would  never  have  become  liable  to  the 
plaintiff   upon   his    guaranty   for   any   sum 


whatever.  The  subsequent  amendment  of 
the  complaint  in  pursuance  of  the  stipulation 
to  wlilch  we  have  already  referred  expressly 
reserved  any  right  which  Bentel  had  against 
the  plaintiff.  This,  as  we  have  said  with  ref- 
erence to  his  obligation  upon  the  undertak- 
ing, included  his  right  to  defend  any  action 
upon  this  guaranty  on  the  ground  that  it  did 
not  cover  or  make  him  liable  for  any  Judg- 
ment that  might  be  rendered  in  the  newly 
alleged  cause  of  action  set  up  in  the  amended 
complaint  in  pursuance  of  the  consent  given 
in  the  stipulation  upon  the  conditions  there- 
in stated.  For  reasons  similar  to  those  set 
forth  with  respect  to  the  undertaking,  the 
conclusion  necessarily  follows  that  Bentel 
was  not  liable  upon  this  guaranty  for  the 
Judgment  subsequently  rendered  in  the  new 
action  to  which  the  guaranty  did  not  relate. 
The  Judgment  in  case  No.  5051  is  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  OL- 
NET,  J.;  LENNON,  J.;  LAWLOB,  J.; 
SliOAMB,  X 


084  Cal.  274) 

RUDNECK  et  al.  v.  SOUTHERN  CALIFOR- 
NIA METAL  ft  RUBBER  CO. 
(L.  A.  6029.) 

(Supreme  Court  of  California.    Nov.  12,  1920. 
Behearing  Denied  Dec  9,  1920.) 

1.  Sales  ®=>69— Contraot  held  one  for  eertata 
pile  of  Iron  refuse. 

A  contract  of  sale  as  expressed  in  letters 
held  one  for  a  certain  pile  of  iron  borings  and 
turnings,  and  not  for  a  quantity  of  unidentified 
borings  and  turnings. 

2.  Appeal  and  error  «=>IOSI  (4)— Admission  of 
evidence  to  show  contract  to  be  what  in  terms 
it  dearly  was  It  harmless. 

Admission  of  evidence  to  show  a  contract 
to  be  wliat  by  its  terms  it  clearly  was,  one  for 
a  certain  pile  of  iron,  ia  harmless. 

3.  Sales  «=>54— Contract,  being  In  clear  terms, 
cirenmstanoe  is  Immaterial  on  construotion. 

There  being  no  doubt  as  to  what  a  contract 
really  was  as  expressed  in  writing,  munely  one 
for  sale  of  a  certain  pile  of  iron  refuse,  the 
circumstance  that  several  of  the  carloads,  ship- 
ped to  and  without  objection  paid  for  by,  the 
buyer,  were  from  another  source,  is  immaterial 
on  the  question  ct  what  the  contract  was. 

4.  Sales  <s=>36— Inspection  bars  defense  of  mis- 
take as  to  material  bought 

Where  the  purdtaser  of  a  certain  pile  of 
material  before  the  purchase  examined  it  and 
was  fully  informed  as  to  its  nature,  he  cannot 
claim  mistake  as  to  the  nature  of  the  material. 

5.  Partnership  «s>2l6(2)— Issue  of  puMloatlon 
of  oertifioate  of  partnership  in  case  of  ficti- 
tious name  held  raised  by  pleadings. 

The  issue  of  piaintifls,  partners  doing  busi- 
ness under  a  fictitious  name,  as  shown  by  the 
complaint  counting  on  a  partnership  contract, 
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haying  published  a  certificate  of  partnership, 
as  required  by  CiT.  Code,  {  2468,  to  entitle  them 
to  maintain  an  action  on  such  a  contract,  is 
in  the  case,  without  a  plea  of  abatement;  the 
complaint  alleging  compliance  with  the  Code 
requirement,  and  the  answer  denying  such  al- 
legation. 

6.  Appeal  and  error  «s>IOIO(2)— Ftndlaa  wKh- 
oat  evidenee  for  party  having  burden  of  proof 
not  •■stained. 

A  finding  on  an  issue  in  plaintiff's  faror 
without  evidence  can  be  upheld  only  if  they 
did  not  have  the  burden  of  proving  the  affirma- 
tive of  the  issue. 

7.  Partnership  «s>2l7(l)— Bardea  of  proof  on 
partners  using  assumed  name,  who  allege  pub- 
lioatlon  of  certificate. 

Plaintiffs,  partners  doing  business  under  a 
fictitious  name  and  suing  on  a  partnership 
contract,  have  the  burden  of  proving  publica- 
tion of  a  certifcate  of  partnership,  alleged  in 
complaint  and  denied  by  the  answer,  and  nec- 
essary under  Civ.  Code,  {  2468,  for  mainte- 
nance of  such  action. 

8.  Appeal  and  error  <S=»II78(6)— New  trial  or> 
dered  on  a  singlo  Issue;  others  being  prop- 
sriy  dotermined. 

All  the  issues  other  tlian  whether  plain- 
tiffs, partners  doing  business  under  a  fictitious 
name,  published  a  certificate  of  partnersliip, 
having  been  properly  determined,  the  reversal 
will  be  for  a  new  trial  on  that  issue  alone. 

9.  Partnership  «=364— Failure  cf  partners  u«- 
ing  fictitious  name  to  publish  certificate  of 
partnership  only  matter  of  abatement. 

That  publication  by  partners,  doing  business 
under  a  fictitious  assumed  name,  of  a  certificate 
of  partnership,  as  required  by  Civ.  Code,  | 
2468,  as  a  condition  to  right  to  maintain  action 
on  partnership  contract,  has  not  been  made 
is  only  a  matter  of  abatement. 

10.  Partnorsblp  «=>e4— Publishing  oortlfloate 
of  partnership  In  ease  of  fictitious  namn  sea- 
•onaMo  if  bofore  trial  of  Issue. 

It  is  enough  for  partners  doing  business  ai- 
der a  fictitious  name  to  make  the  publication 
of  a  certificate  of  partnership,  required  by 
Civ.  Code,  {  2468,  as  a  condition  of  maintain- 
ing an  action  on  a  partnership,  at  any  time 
before  trial  of  the  issue  of  such  publication« 
tiiough  not  only  after  the  commencement  of  the 
action,  but  after  the  making  of  the  issue. 

Department  1. 

Appeal  from  Superior  Court,  Kern  Coonty; 
3.  W.  Mahon,  Judge. 

Action  by  M.  Rndneck  and  another,  part- 
ners transacting  business  under  the  name  of 
tbe  Western  Junk  Company,  against  the 
Southern  California  Metal  &  Rubber  Com- 
pany. Judgment  for  plalntifCs,  and  defendant 
appeals.  Beveised  for  new  trial  on  a  single 
Issue. 


HoOxer  ft  OreeDborg,  ot  Lea  Angeles,  for 
appellant 

Alfred  Siemon  and  W.  W.  Kaye^  both  ot 
Bakersfield,  for  respondents. 

OLNE3T,  J.  This  Is  an  aiq;>eal  by  the  de- 
foidant  from  a  Judgment  against  it  for  the 
purchase  price  of  certain  materials  found  to 
have  been  delivered  to  it  under  a  contract  of 
purchase  from  the  plaintiffs  and  for  which 
It  failed  to  pay.  That  a  contract  was  made, 
that  certain  materials  were  delivered  under 
It,  and  that  the  defendant  refused  to  pay 
therefor  are  admitted.  The  substantial  de- 
fense was  that  the  materials  delivered  were 
not  of  the  character  called  for  by  tbe  con- 
tract   Tlie  facts  are: 

The  plaintiffs  are  engaged  In  the  Junk  bus- 
iness In  Eera  county,  and  were  the  owners  of 
a  pile  of  machine  shop  refuse  at  the  town  of 
Taft  Tbe  pile,  to  some  extent  at  least  was 
made  iip  of  "borings  and  turnings,"  borings 
being  the  metal  sawdust  so  to  speak,  made 
in  drilling  into  a  metal.  In  this  case  iron  or 
steel,  and  tiu'nlngs  being  the  metal  shavings 
made  in  turning  a  metal  upon  a  lathe.  The 
defendant  desired  iron  refuse  for  the  pur- 
pose of  supplying  it  to  copper  or  other  smel- 
ters, which  apparently  use  it  in  reducing 
their  ores.  For  this  purpose  the  defoidant 
Inspected  the  plalntllTs  pile  of  refuse,  and, 
according  to  the  testimony  on  behalf  of  the 
plaintiffs,  which  was  accepted  by  the  court 
agreed  to  buy  it  The  agreement  was  con- 
firmed by  an  exchange  of  letters  reading  as 
follows: 

"Defc  4,  1917. 

"Western  Junk  Company,  Bakersfield,  Calif.— 
Gentlemen:  As  per  agreement  made  with  your 
Mr.  Morris  Budnick,  you  have  sold  us  say 
160  to  200  tons,  more  or  less,  of  borings  and 
turnings  at  $8.60  ton,  f.  o.  b.  Taft  railroad 
weights  to  govern. 

"Same  to  be  loaded  in  gondolas  not  less  than 
30-ton  minimum.  Shipping  instructions  to  be 
furnished  by  us. 

"Kindly  confirm  the  same  by  letter. 

"Please  try  and  load  as  clean  a  stock  as 
yon  can. 

"Yours  very  truly, 

"So.  CaL  Metal  &  Rubber  Co., 
"MT/SO  By  M.  Tannenbanm." 

"Deo.  8,  19X7. 
"Southern  Oal.  Metal  ft  Bubber  Co.,  lios 
Angeles,  Oal.— Oentlemen:  Tour  letter  reed, 
asking  us  to  give  conformation  as  per  agree- 
ment which  we  have  regarding  150  to  200  tons 
of  borings  and  turnings,  more  or  less.  I  would 
be  glad  to  do  it  but  as  you  seen  the  pile,  pos- 
sibly we  may  not  be  able  to  get  it  all  out,  bat 
as  far  as  I  am  concerned  you  get  every  pound 
that  is.their.  I  start  to  load'a  ear  from  Bak- 
ersfield Sat.  morning  and  would  like  to  know 
if  it  is  possible  for  me  to  put  in  this  ear  ante 
fenders  and  bi<syde  frames  and  other  material 
like  that  in  car  with  borings.  Regards  to  tin 
cans  and  other  stu^  like  that  from  dumps  I 
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should  Judge  I  can  set  leTcral  hundred  tons, 
tmt  before  going  farther  wocdd  like  to  know 
what  ni  get  for  it  P.  O.  B.  Taft  or  Bakers- 
field,  and  how  it  is  to  be  padded,  let  me  know 
by  return  mail.  Kindly  send  shipping  Instmc- 
tio&s  at  once  as  I  start  to  load  Sat.  morning. 
.    "Very  tmly  yours, 

"Western  Junk  Co. 
•TJy  M.  Sudneck,  per  Mcli." 

Following  the  making  of  the  arrangement, 
the  plaintiffs  loaded  nine  cars,  pursuant  to 
■hipping  Instructions  from  the  defendant,  and 
of  these  three  were  received  and  paid  for 
without  objection  then  or  thereafter  as  to 
the  dmracter  of  their  contents,  and  no  claim 
Is  made  on  either  side  with  reference  to 
them.  Their  only  bearing  on  the  case  arises 
from  the  fact  that  at  least  two,  If  not  all 
three,  were  not  loaded  with  material  from 
the  pile  In  question,  and  that  this  would 
aeem  to  support  to  some  extent  the  conten- 
tion of  the  defendant  that  Its  contract  was  not 
to  purchase  a  specified  thing,  the  pile,  but 
to  purchase  articles  or  materials  by  descrip- 
tion, as  "borings  and  turnings."  The  remain- 
ing six  cars  were  actually  loaded  from  the 
Irfle,  and  on  arriving  at  their  destinations 
were  rejected,  the  defendant  claiming  that 
th^  were  not  "borings  and  turnings,"  but 
chiefly  slag  and  sand.  The  trial  court  found 
tliat  this  claim  was  not  true,  and  also  that 
the  defendant  prior  to  purchasing  had  In- 
spected the  pile  and  knew  the  real  nature  of 
the  material  In  it,  and  In  effect  that  the  re- 
jected material  was  Just  what  the  defendant 
expected  to  get  when  It  made  the  contract. 
These  findings  go  to  the  essential  merits  of 
the  case,  and  upon  them  the  trial  court  gave 
Judgment  for  the  plaintiffs. 

[1-3]  The  first  point  made  <»  appeal  by  the 
defendant  Is  that  the  two  letters  exchanged 
between  the  parties  constitute  a  written  con- 


it  as  ther  can  get  out,  but  the  defendant  la ' 
to  have  all  they  can  get  This  Is  a  clear  i?)ecl- 
ficatlon  of  the  pile  as  the  subject  of  the  sal& 
The  evidence  to  which  the  defendant  objected 
was  evidence  merely  to  the  same  effect,  and, 
whether  properly  admissible  or  not,  conld  not 
have  affected  the  result.  This  conclusion  is 
not  affected  by  the  fact  already  adverted 
to,  that  two  or  possibly  three  cars  were  load- 
ed with  material  not  from  the  pile.  This 
fact  would  be  of  decided  Importance  If  there 
were  any  doubt  as  to  what  the  contract  as 
expressed  In  the  lettera  really  was.  But 
there  can  be  none,  and,  this  being  so,  the  fact 
mentioned  is  ImmaterioL 

[4]  The  contract,  then,  was  one  for  a  cer- 
tain pile  of  "borings  and  turnings."  nie 
court  found  that  the  rejected  material  came 
from  the  pile,  and  It  is  not  oontaided  that 
this  finding  Is  not  supported  by  the  evidence. 
It  would  not,  tM>wever,  necessarily  follow 
that  the  defendant  was  bound  to  accept  and 
pay  for  the  material.  The  description  of  the 
pile  as  one  of  borings  and  turnings  would 
Indicate  pretty  strongly  what  the  parties,  or 
at  least  the  defendant,  believed  the  nature 
of  the  pile  to  be,  and  if  It  did  so  believe  and 
It  turned  out  that  its  real  nature  was  not 
that,  there  was  a  substantial  mistake  snch 
as  would  vitiate  the  contract  and  Justify 
the  defendant  In  refusing  to  accept  deliveries 
under  It  On  the  other  hand,  If  it  appeared, 
In  spite  of  the  description  given  the  pile,  that 
the  defendant  at  the  time  it  contracted  to 
purchase  it  knew  what  its  real  natnre  was, 
then  there  was  no  -mistake,  the  material 
delirered  was  Just  that  which  th(>  defendant 
when  It  made  tlie  ccmtract  believed  It  was 
purchasing,  and  there  was  no  Justification 
for  the  defendant  refusing  to  accept  It  Un- 
der these  circumstances,  It  would  make  no 
difference  how  the  pile  was  described,  wheth- 


tract,  that  the  contract  as  expressed  In  them  |  er  as  one  of  borings  and  turnings  or  of  some- 
Is  for  "borings  and  turnings,"  and  not  for  |  thing  else.  The  description  Is  material  only 
a  specific  thing,  the  pile  of  material  at  Taft,  as  showing  a  mistake,  and  it  would  appear 
and  that  the  evidence  of  the  plaintiffs  that   tliat  in  spite  of  the  incorrectness  of  the  de- 


the  latter  was  the  subject-matter  of  the  con- 
tract was  evidence  varying  the  terms  of  a 
written  contract,  and  should  not  have  been 
admitted,  and  should  not  be  considered,  al- 
though admitted.  We  need  not  consider 
whether  or  not  the  two  letters  constituted  a 
written  memorial  of  the  arrangement  be; 
tween  the  parties  such  as  would,  under  the 
so-called  parol  evidence  rule,  preclude  the 
Introduction  or  consideration  of  evidence  of 


scriptlon  there  was  no  real  mistake. 

It  follows,  then,  that  since  the  material  re- 
jected came  from  the  pile  sold,  the  defendant 
can  Justify  Its  rejection  only  on  the  ground 
of  a  mistake  as  to  the  nature  of  the  pile. 
Such  mistake  Is  negatived  by  two  findings 
of  the  court.    The  first  is  that — 

"It  is  not  tme  that  the  material  so  ehipped 
and  consigned  by  plaintiffs  did  not  consist  of 
borings;     and    it    is    not    true    that    627,lfl0 


further  additional  terms.    A  sufiSdent  answer  |  pounds  thereof,  or  any  other  substantial  qoan- 
to  defendant's  contention  is  that  the  contract  i  tity,  consisted  of  slag  or  sand  or  other  worth' 
even  as  expressed  in  the  letters.  Is  not  one  t  less  material" 
for  a  quantity  of  unidentified  borings  and 
turnings  as  appellant  claims,  but  for  a  cer- 
tain pile  of  borings  and  turnings.    The  two 


The  second  Is  that  the  defendant  at  the 
time  It  made  the  contract  of  purchase  hod 


lettws  are  to  be  read  togetha,  and  the  plain- ;  examined  the  pile,  and  was  fully  Informed 
tiffs'  letter  In  reply  to  the  defendant's  re-  as  to  the  real  nature  of  the  material  In  It 
fers  to  the  pile,  and  states  In  effect  that  the  so  that  what  was  delivered  to  the  defendant 
plaintiffs'  oUJgatlon  is  limited  to  as  mOcb  of  |  was  Just  what  It  contracted  for.    It  is  ert- 
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dent  that  if  either  one  of  these  findings  Is 
sustained  by  the  evldoice,  there  was  no  mla- 
tafce,  and  the  defendant  was  not  justlfled  in 
its  rejections. 

The  defendant's  counsel  contended  rigor- 
ously that  the  evidence  does  not  sustain  the 
first  finding.  It  Is  quite  doubtful  if  this 
contention  Is  sound,  bnt  we  need  not  pause 
to  discuss  it.  The  second  finding  is  not  at- 
tained in  the  briefs  or  in  the  argument,  al- 
though the  bill  of  exceptions  does  specify  that 
It  Is  not  supported  by  the  evidence,  and  In 
any  case  the  evidence  is  ample  to  justify  it 
That  the  defendant's  agent  inspected  the  pile 
before  purchasing  Is  admitted.  Of  course, 
such  inspection  would  not  necessarily  be 
final,  and  If  it  appeared,  as  it  did  In  Abel  t. 
Murphy,  88  N.  Y.  Supp.  256,  that  in  spite  of 
the  inspection  there  was  a  substantial  mis- 
take as  to  the  nature  of  the  thing  purchased, 
the  contract  could  be  avoided.  But  there  is 
nothing  to  show  that  in  this  case  the  inspec- 
tion which  the  defendant  made  failed  to  re- 
veal the  real  nature  of  the  pile.  In  fact, 
the  fair  conclusion  from  the  evidence  is  that 
the  character  of  the  pile  was  such  that  an 
inspection  of  it  would  necessarily  reveal  the 
nature  of  the  material  of  which  It  was  com- 
posed. Apparently  the  material  was  all  about 
alike  and  its  character  plainly  evident.  The 
real  c<xitentlon  of  the  defendant's  counsel 
upon  the  merits  would  seem  to  be  that  the 
'sale  was  one  by  description.  But  the  sale 
was  not  that,  either,  according  to  the  letters 
upon  which  counsel  rely,  or  according  to  the 
other  evidence  in  the  case.  The  sale  not 
being  such,  but  one  of  a  certain  pile  of  ma- 
terial, the  finding  of  the  court  that  the  de- 
fendant knew  when  it  purchased  what  the 
real  nature  of  the  pile  was  is  decisive  of  the 
case  upon  its  merits. 

[f]  There  is  a  point,  however,  beside  the 
merits,  which  requires  a  reversal  of  the  judg- 
matt.  The  plalntlfTs  were  doing  business  as 
copartners  under  a  fictitious  name.  As  such, 
they  were  required  by  the  Code  (sections  2466 
and  2468,  Civ.  Code)  to  file  with  the  county 
clerk  of  the  county  of  their  principal  place 
of  business  a  certificate  of  partnership,  and  to 
publish  the  same  for  four  weeks,  in  order  to 
entitle  them  to  maintain  an  action  upon  a 
partnership  contract  The  complaint  in  this 
case  counted  on  a  partnership  contract  show- 
ed that  the  plaintiffs  were  partners,  doing 
business  under  a  fictitious  name,  and  alleged 
compliance  with  both  the  Code  requirements. 
The  allegation  as  to  such  compliance  was  de- 
nied by  the  defendant's  answer,  and  upon 
the  pleadings  in  this  state  the  parties  vrent 
to  trial.  At  the  trial  the  plaintiffs  proved  the 
filing  of  the  partnership  certificate,  but  in- 
troduced no  evidence  whatever  of  its  publica- 
tion. The  court  found  that  such  publication 
was  made,  but  the  finding  Is  without  support, 
and  objection  to  it  upon  this  ground  is  made 
in  the  bill  of  exceptions  and  in  the  briefs. 


The  answer  which  plaintiffs'  counsel  make 
is  that  the  point  was,  in  efCect  waived  at  the 
trial,  and  that  the  failure  to  make  the  re- 
quired publication  was  a  defense  which 
should  have  been  presented  by  way  of  a  plea 
of  abatement.  As  to  the  waiver,  suffice  it 
to  say  that  we  find  nothing  to  justify  the 
claim  that  it  occurred.  As  to  the  contention 
that  the  point  should  have  been  presented 
by  a  plea  in  abatement,  the  answer  Is  that 
when  the  plaintiffs  affirmatively  pleaded  the 
fact  of  publication,  they  tendered  an  issue 
upon  the  point  and  the  denial  by  the  defend- 
ant accepted  the  issue.  The  issue  was  there- 
fore in  the  case,  and  this  is  enough. 

[6,  7]  The  issue  being  in  the  case,  and  the 
court  finding  upon  it  in  the  plaintiffs'  favor 
without  evidence,  the  finding  can  be  upheld 
only  in  case  the  burden  did  not  rest  upon 
the  plaintiffs  to  prove  the  afllrmative  of 
the  issue,  and  the  real  question  la,  Did  the 
plaintiffs  have  such  burden?  This  question 
was  flatly  presented  in  Sweeny  v.  Stanford, 
67  CaL  635,  8  Pac.  444,  and  a  judgment  In 
favor  of  the  plaintiffs,  who  were  copartners, 
was  reversed  because  they  had  not  proven 
the  filing  of  their  certificate  of  partnership. 
The  case  cannot  be  distinguished  from  the 
present  and  it  has  been  referred  to  by  this 
court  a  number  of  times  (see  Phillips  ▼.  Gold- 
tree,  74  Cal.  161,  18  Pac.  813,  15  Pac  451; 
Alaska;  etc.,  Co.  t.  Standard,  etc.,  Co.,  158 
Cal.  567,  677,  112  Paa  454 ;  Holden  v.  Men- 
singer,  176  Cal.  300,  165  Pac.  050),  and  upon 
this  particular  point  the  only  one  really  de- 
cided by  it,  it  has  not  been  overruled,  either 
expressly  or  by  implication,  and  we  are  not 
prepared  to  do  so  now.  Its  authority  is  con- 
trolling, and  necessitates  a  reversal  of  the 
judgment 

[t-11]  It  Is  not  however,  necessary  that 
there  be  a  new  trial  as  to  any  issue,  ezc^t 
this  single  one  as  to  the  publication  of  the 
plaintiffs'  certificate  of  partnership.  All  the 
other  issues  have  been  properly  determined, 
and  there  is  no  occasion  for  retrying  them. 
CoUins  V.  Bamish,  188  Pac.  658.  For  the  pur- 
poses of  the  new  trial,  we  deem  It  well  to 
say  that  if  it  antear  that  the  plaintiffs  nave 
at  that  time  had  publication  made  as  re- 
quired by  the  Code,  it  will  be  suffidoit  to 
warrant  judgment  in  their  favor  whether 
the  publication  be  before  or  after  the  com- 
mencement of  the  action.  The  i&ct.  If  it 
be  the  fact  that  publication  has  not  been 
made,  is  but  a  matter  of  abatement.  This 
is  now  settled,  although  upon  this  point 
the  language  of  Sweeny  v.  Stanford,  just 
referred  to,  might  seem  to  justify  a  different 
view.  Phillips  V.  Ooldtree,  74  Cal.  161.  13 
Pac.  313,  15  Pac.  451;  Ontario  Bank  v. 
Tibbits,  80  Cal.  68,  22  Paa  66;  California, 
etc..  Society  v.  Harris,  111  Cal.  133,  43  Pac 
525;  Ward,  etc.,  Co.  v.  Mapes,  147  CaL  752, 
82  Pac.  426.  The  rule  is  also  settled  that  it 
is  not  necessary  that  the  plaintiffs  have  corn- 
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plfed  with  the  statute  at  the  time  of  the  com- 
mencement of  the  action ;  that  It  Is  sufficient 
if  they  have' done  so  at  the  time  at  least 
when  issue  as  to  the  matter  of  abatement 
is  made.  California,  etc..  Society  t.  Harris, 
supra;  Ward,  etc.,  Co.  v.  Mapes,  supra;  Roul- 
lard  V.  Gray,  38  Cal.  App.  79,  175  Pac.  479. 
We  have  no  hesitation  in  extending  this  rule 
so  as  to  make  it  sufficient  if  there  be  a  com- 
pliance with  the  statute  before  trial  upon 
the  lssu&  It  is  well  settled  that  a  plea  by 
way  of  abatement  of  another  action  pending 
will  be  avoided  by  proof  that  the  other  action 
is  no  longer  pending  at  the  time  of  trial, 
although  it  may  have  been  pending  when  the 
plea  was  made.  Collins  v.  Ramish,  supra, 
and.  authorities  there  cited.  The  reasoning 
of  the  decisions  we  have  dted,  beginning  with 
California,  etc.,  Society  v.  Harris,  holding  that 
In  such  a  case  as  the  present  a  compliance 
with  the  statute  Is  sufficient  if  accomplished 
before  objection  is  made  that  it  has  not  been 
accomplished,  proceeds  upon  the  analogy  be- 
tween such  a  defense  and  one  of  another 
action  pending.  We  see  no  reason  for  not 
following  the  analogy  throughout  and  hold- 
ing that  In  the  case  of  one,  as  well  as  In 
that  of  the  other,  the  defense  falls  if  it  ap- 
pear at  the  time  of  the  trial  that  the  mat- 
ter of  abatement  no  longer  exists.  In  fact, 
it  would  seem  difficult  to  reconcile  First  Na- 
tional Bank  v.  Henderson,  101  Cal.  307,  35 
Pac.  899,  with  any  other  view.  In  that  case 
a  Judgment  in  favor  of  a  banking  cori>ora- 
tion,  as  plaintiff,  had  been  given,  and  an 
appeal  was  taken  on  the  ground  that  the 
defendant  had  pleaded  and  proved  that  tlie 
plaintiff  had  not  filed  with  the  county  record- 
er certain  statements  which  it  was  required 
by  statute  to  file  as  a  condition  of  its  right 
to  maintain  an  action.  Pending  the  appeal, 
the  statute  imposing  the  condition  was  re- 
pealed, and,  this  being  made  to  appear  to  the 
Supreme  Court,  it  was  held  that  the  ground 
of  defense  was  removed,  and  the  Judgment 
for  the  plaintiff  was  affirmed,  although 
the  fact  that  the  plaintiff  had  not  complied 
with  the  statute  plainly  appeared.  If  the 
removal  of  the  ground  of  such  a  defense  af- 
ter judgment  Is  sufficient  to  Justify  a  dis- 
regarding of  the  defense  upon  appeal,  we  can 
see  no  reason  for  not  disregarding  a  very 
similar  defense  in  the  present  action,  if  at 
the  time  of  trial  it  appears  that  the  ground 
for  it  no  longer  exists. 

Judgment  reversed  for  a  new  trial,  in  ac- 
cordance with  this  opinion,  upon  the  single 
issue  as  to  publication  by  the  plaintiffs  of 
their  certificate  of  partnership,  as  required  by 
law,  with  directions  that  if  such  issue  be 
determined  in  favor  of  the  plaintiffs.  Judg- 
ment, be  given  for  them  in  accordance  with 
the  findings  upon  the  other  issues  of  the 
cause,  and  that  if  such  issue  be  found  against 


the  plaintiffs  the  action  be  dismissed  without 
prejudice.  It  is  also  ordered  that  appellant 
recover  its  costs  on  appeal  from  the  respond- 
ents. 

We  concur:    SHAW,  J.;  LAWLOB,  J. 


(184  Cal.  343) 

AMERICAN  WELL  &  PROSPECTING  CO.  v. 
BLAKEMORE  et  al. 

SAME  V.  REX  MIDWAY  OIL  CO.  «t  al. 

(L.  A.  5132,  5133.) 

(Supreme  Court  of  California.    Nov.  19,  1920. 
Rehearing  Denied  Dec.  16,  1920.) 

1.  CorporatlORs  <e=3g3  —  Sale  of  dellaqneiit 
stock  without  notice  Is  void. 

Under  Civ.  Code,  {{  337,  346,  relating  to 
sale  of  corporate  stock  for  delinqnent  assess- 
ments, a  sale  made  without  published  notice  is 
void. 

2.  Corporations  «=>243(7)  —  Crmlltors  cannot 
•et  aside  Irregular  forfeiture  of  stook  where 
stockholders  have  acquiesced. 

Under  Civ.  Code,  |  347,  limiting  the  time 
to  set  aside  irregular  forfeitures  of  delinquent 
stock  and  requiring  money  paid  for  the  stock 
to  be  tendered,  creditors  cannot  hold  stock- 
holders personally  liable  for  unpaid  balances  on 
shares  which  had  previously  been  sold  for  de- 
linquent assessments  without  coUusion. 

3.  Corporations  is=393— Stock  sold  for  delln. 
quent  assessment  vests  title  In  company. 

Under  Civ.  Code,  ||  343,  344,  permitting 
corporations  to  purchase  stock  sold  for  delin- 
qnent assessments,  the  sale  passes  title  to  the 
company  and,  as  between  the  stockholder  and 
corporation,  deprives  stockholders  of  aU  inter- 
est in  the  shares. 

4.  Corporations  «»254  —  Stookholders  not 
ofaarged  with  knowledge  of  corporation's  In- 
solven«v. 

Stockholders  are  not  charged  with  knowl- 
edge of  the  corporation's  insolvency. 

5.  Corporations  <8=>243 (7)— Stockholders  not 
liable  to  creditors  after  shares  have  been  for- 
feited for  delinquent  assessments. 

In  absence  of  fraud,  stockholders  whose 
shares  have  been  forfeited  and  purchased  by  the 
corporation  for  delinquent  assessments  are  not 
liable  to  the  company's  creditors  for  the  unpaid 
balance  on  their  stock,  though  the  forfeiture 
was  made  while  company  was  insolvent. 

In  Bank. 

Appeals  from  Superior  Court,  Los  Angeles 
County;   Pat  R.  Parker,  Judge. 

Actions  by  tbe  American  Wdl  &  Prospect- 
ing Company  against  O.  P.  Blakemore,  Wil- 
liam Schneider,  and  Jacob  Fleber,  and  the 
Rex  Midway  Oil  Company.  Judgments  for 
plaintiff,  and  the  plaintiff  and  the  Individual 
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defendants  appeal.    Beversed  on  defendants' 
appeaL 

In  L.  A.  61S2: 

Samuel  H.  French,  of  Los  Angeles,  for 
appellant  Blakemore. 

Davis  &  Rush,  of  Los  Angeles,  for  appel- 
lants Schneider  and  Fieber. 

Henry  K.  Norton  and  Wilbur  Bassett,  both 
of  Los  Angeles,  for  respondent,  ■ 

In  L.  A.  6133: 

Henry  K.  Norton  and  WUbnr  Bassett, 
both  of  Los  Angeles,  for  appellant. 

Samuel  H.  French  and  Davis  &  Bush,  all 
of  Los  Angeles,  for  respondents. 

LAWLOB,  J.  Both  the  plaintlfC,  American 
Well  &  Prosi)ectlng  Company,  a  corpora- 
tion, and  the  defendants,  O.  P.  Blakemore, 
Wuiiam  Schneider,  and  Jac»b  Fieber,  appeal 
from  a  judgment  In  favor  of  the  plaintiff  in 
the  respective  sums  of  $3,820.15  against  the 
'defendant  Blakemore,  $1,140  against  defend- 
ant Schneider,  and  $1,140  against  defendant 
Fieber,  in  two  actions  brought  to  recover 
from  tli'e  defendants  certain, sums  alleged  to 
be  due  from  eadi  of  them  as  the  balance 
not  paid  in  upon  their  stock  in  the  defend- 
ant corporation,  Bex  Midway  Oil  Company. 

There  is  no  dispute  as  to  the  facts.  The 
oil  company  was  organized  under  tihe  laws 
of  this  state  In  May,  1910.  All  its  works 
were  located  in  Kern  county.  April  10,  1912, 
the  company's  note  for  $8,738.80  was  ex- 
ecuted in  favor  of  the  plaintiff.  This  note 
was  not  paid,  and  on  October  27,  1913,  the 
plaintiff  secured  judgment  thereon  against 
the  oil  c(»upany  In  the  sum  of  $8,738,  upon 
which  judgment  execution  was  issued  but 
later  returned  wholly  unsatisfied.  It  Is  this 
judgment  which  i»  the  basis  of  plaintiff's 
claim. 

At  the  time  of  its  organisation  the  oil 
company  had  a  capital  stodc  of  $250,000, 
divided  Into  1,000,000  shares  of  the  par  value 
of  26  cents  eadi.  It  was  stated  on  each  cer- 
tificate, .  however,  that  the  par  value  was 
$1.  In  July,  1910,  999,980  shares  were  is- 
sued to  F.  H.  Lathrop,  as  "fully  paid-up 
stock,"  in  consideration  for  the  transfer  by 
lathrop  to  the  oU  company  of  a  lease;  on 
certain  oil  lands  in  Kern  county.  Immedi- 
ately thereafter  Lathrop  returned  to. the  oil 
company  950,000  shares  to  be  held  as  treas- 
ury stock.  On  October  10,  1910,  proceedings 
were  duly  completed  for  an  increase  in  the 
par  value  to  $1,  but  no  certificates  of  stock 
were  recalled  nor  were  any  reissued.  Sub- 
sequently various  blocks  of  treasury  stock 
were  purchased  from  the  company  by  the 
three  individual  defendants.  Blakemore 
bought  2,260  shares  at  4  cents  and  14,500 
shares  at  8  cents;  Schneider  and  Fieber 
each  5,000  shares  at  25  cents.  Thereafter 
each  of  the  last-named  defendants  paid  an 
assessment  of  2  cents  per  sbar&    In  Decem- 


ber, 1912,  a  second  assessment  of  3  cents 
was  levied,  but  the  defendants  failed  to  pay 
this,  and  their  stock  weis  declared  delinquent, 
March  20,  1913,  a  delinquent  sale  was  held 
at  which  no  bids  were  offered,  and  the  de- 
fendants' stock  was  accordingly  purchased 
by  the  oil  company  Itself.  The  transfer 
was  duly  entered  on  the  oil  company's  books. 
It  was  found  that  "on  the  20tb  day  of  March, 
1913,  and  at  least  six  months  prior  thereto, 
and  until  the  forfeiture  of  its  charter  there- 
after the  said  defendant  Bex  Midway  OU 
Ck>mpany  was  insolvent,"  and  this  finding 
is  not  questioned.  On  NovemI>er  30,  1913, 
the  oil  company's  charter  was  declared  for- 
feited for  failure  to  pay  its  license  tax  to 
the  state. 

The  amended  complaint  herein,  filed'  De- 
cember 3, 1914,  «Ulegea  that,  bothwlthstanding 
the  sale  of  the  delinquent  stock,  defendants 
are  the  present  owners  thereof.  On  this 
theory  it  Is  further  alleged  that  there  is 
due  to  the  oil  company  from  Blakemore, 
Schneider,  and  Fieber  on  each  share  the 
difference  between  $1,  the  vox  value,  and  the 
respective  sums  actually  paid  for  said  atods. 
plus  the  first  assessment  also  paid  by  them. 
The  defendants  Schneider  and  Fieber  jointly, 
and  Blakemore  separately,  answered  the  com- 
plaint In  each  answer  it  was  alleged  that, 
by  virtue  of  the  above-mentioned  sale,  the 
individual  defendants  were  no  longer  tbe 
owners  of  the  stock,  and  therefore  their  li- 
ability for  the  sums  remaining  unpaid  on 
their  shares  had  terminated.  The  cause  was 
tried  by  the  court,  sitting  vrithout  a  jury, 
and  judgment  was  rendered  for  the  plaintiff. 

On  appeal  Blakemore,  Schneider,  and  BHe- 
ber,  "expressly  waiving  all  other  objections," 
claim  that  all,  Interest  whidi  they  had  in  ttie 
stodc  purchased  by  them  was  divested  by 
reason  of  the  sale  thereof,  and  hence  they 
are  not  now  liable  to  the  creditors  of  the 
corporation.  PlalntlfTs  contention  is  that, 
because  each  certificate  of  the  stock  whl«ii 
was  purchased  by  the  defendants  stated  the 
par  value  of  each  share  to  be  $1,  the  defend- 
ants are  now  estopped  to  deny  that  one  dol- 
lar was  the  par  value  at  the  time  th^  pur- 
chased the  stock,  and  therefore  that  the 
measure  of  their  liability  per  share  Is  the 
difference,  not  between  the  amounts  paid 
in  by  them  and  25  cents,  but  the  difference 
between  such  amounts  and  one  dollar. 

[1]  1.  Before  proceeding  to  discuss  defend- 
ants' contention,  it  will  be  proper  to  con- 
sider plaintiff's  claim: 

"That  the  attempted  forfeiture  of  the  stodc 
•  •  *  was  not  a  valid  forfeiture  •  •  • 
because  the  necessary  statntory  steps  were  not 
taken." 

The  court  found: 

"That  no  publication  of  the  notiea  at  said 
■ale  for  said  delinquency  was  made  in  any  news- 
paper published  ia  Kern  county  at  any  time; 
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that  there  was  at  said  time  a  newspaper  pub- 
lished in  said  Eern  county;"  that  "in  aH  the 
proceedings  in  and  about  said  assessment  and 
in  leading  up  to  said  sale,  all  of  the  provisions 
and  requirements  of  the  law  •  •  •  regard- 
ing the  levying  of  assessments  and  making  calls 
on  capital  stock  of  corporations  and  the  sale 
of  stock  for  the  nonpayment  thereof,  and  par- 
ticularly, among  other  things,  the  provisions  of 
sections  334  to  345,  inclusive,  of  the  Civil  Code, 
were  followed  and  complied  with  except  as  to 
the  failure  to  publish  notice  of  delinquent  sal* 
nnder  sections  337  and  339  *  *  *  in  Kern 
county." 

As  to  the  sale  of  delinQuent  stock,  section 
836  of  the  CItU  Code  provides : 

"Notice  must  be  *  *  *  published  once  a 
week,  for  four  successive  weeks,  in  some  news- 
paper of  general  circulation  and  devoted  to  the 
publication  of  general  news,  published  at  the 
place  designated  in  the  articles  of  incorpora- 
tion as  the  principal  place  of  business,  and  also 
in  some  newspaper  published  in  the  county  in 
which  the  works  of  the  corporation  are  situat- 
ed, if  a  paper  be  published  therein." 

And  section  887  of  the  same  Code  reads, 
In  part: 

"If  any  portion  of  the  assessment  •  *  * 
remains  unpaid  ♦  •  »  the  secretary  must, 
unless  otherwise  ordered  by  the  board  of  di- 
rectors, cause  to  'be  published  in  the  same 
papers  in  which  the  notice  hereinbefore  pro- 
vided for  shall  have  been  published,  a  no- 
tice.   »    »    » ., 

Section  346  declares: 

"No  assessment  is  invalidated  by  a  faSnre  to 
make  publication  of  the  notices  hereinbefore 
provided  for,  nor  hr  nonperformance  of  any  act 
required  in  order  'to  enforce  the  payment  of  the 
same;  but  in  the  case  of  any  substantial  error 
or  omission  in  the  course  of  proceedings  for  col- 
lection, all  previous  proceedings,  except  the 
levying  of  the  assessment,  are  void,  and  publica- 
tion must  be  begun  anew." 

It  Is  well  settled  in  this  state  that,  In  tak- 
ing the  necessary  steps  to  sell  stock  for  non- 
payment of  assessments,  "a  strict  observance 
of  the  statutory  provisions  with  respect  to 
notice  Is  essential."  San  Bernardino  Inv. 
Co.  V.  Merrill,  108  CaL  490,  41  Pac.  487.  See, 
also.  Occidental  B.  &  L.  Co.  v.  Sullivan,  62 
CaL  394,  398;  Buck  t.  Caledonia,  etc  Mln. 
Co.,  6  Cal.  App.  856,  92  Pac.  194;  14  O.  J. 
449.  Under  this  rule,  there  having  been  no 
pnbllcatlon  of  notice  of  the  delinquent  sale 
In  Kern  county,  as  required  by  section  337, 
the  forfeiture  was  void.  This  conclusion 
finds  support  In  section  846,  for,  while  under 
the  provisions  of  that  section  the  assessment 
itself  was  valid,  the  sale  was  defective  and  a 
new  puUlcatlon  of  notice  necessary. 

[2]  But  section  847  provides  that— 

"No  action  must  be  sustained  to  recover  stock 
sold  for  delinquent  assessments,  upon  the 
ground  of  Irregularity  in  the  assessment,  ir- 
regularity or  defect  of  the  notice  of  sale,  or 


defect  or  irregularity  in  the  sale,  unless  the 
party  seeking  to  maintain  such  action  first  pays 
or  tenders  to  the  corporation,  or  the  party  hold- 
ing the  stock  sold,  the  sum  for  which  the  same 
was  sold,  together  with  all  subsequent  assess- 
ments which  may  have  been  paid  thereon  and 
interest  on  such  sums  from  the  time  they  were 
paid;  and  no  such  action  must  be  sustained 
unless  the  same  is  commenced  by  the  filing  of 
a  complaint  and  the  issuing  of  a  summons  there- 
on within  six  months  after  such  sale  was  made." 

And  according  to  the  weight  of  authority, 
"a  sale  of  forfeited  shares  cannot  be  set 
aside  on  the  ground  of  mere  Irregularities 
unless  within  a  reasonable  time  a  tender 
Is  made  •  •  •  of  the  amount  of  the  as- 
sessment." 14  C.  J.  650.  The  following 
quotation  from  Crlssey  v.  COok,  67  Kan.  20, 
72  Pac.  641,  is  also  pertinent: 

"  'If  the  forfeiture  la  invalid  in  respect  of 
something  which  the  parties  cannot  waive  and 
which  cannot  be  cured  by  their  acquiescence,  he 
remains  liable  to  the  company's  creditors  in  the 
event  of  its  insolvency.  <ht  the  other  hand, 
where  there  has  been  a  mere  irregularity  in 
making  a  bona  fide  forfeiture  within  the  com- 
pany's powers,  as  by  faiUng  to  give  him  the 
prescribed  notice  or  to  pass  a  formal  resolution 
of  forfeiture,  but  only  an  entry  to  that  effect 
on  the  corporate  books  has  been  made  by  the 
secretary,  yet,  if  both  the  company  and  the 
shareholder  treat  the  forfeiture  as  valid,  it  will 
be  held  as  such  as  against  the  company's  cred- 
itors.'   2  Thomp.  Corp.  {  1792." 

These  authorities  have  application  here. 
Upon  the  findings  It  must  be  assumed  that 
tbe  levy  of  the  assessment  was  valid;  that 
the  defendants  were  personally  notified  both 
that  the  assessment  was  due  and  payable 
and  that  the  sale  was  to  take  place ;  that 
a  proper  notice  of  the  assessment  was  duly 
published;  that  a  proper  notice  of  the  sale 
was  published  at  the  oU  company's  principal 
place  of  business,  as  distinguished  from  the 
place  where  Its  works  were  situated;  and 
that  the  stock  was  sold  at  public  auction, 
in  default  of  bidders,  to  the  oil  company 
Itself.  There  is  no  suggestion  that  defend- 
ants were  guilty  af  any  collusion  or  bad 
f&lth,  that  they  Iiave  not  acquiesced  in  the 
validity  of  the  sale,  or  that  the  failure  to 
publish  notice  "In  some  newspaper  publish- 
ed in  the  county  where  the  works  of  the 
corporation  are  situated"  resulted  in  any 
injury  to  plaintiff.  It  must  be  held  that, 
as  to  this  irregularity  in  the  publication  of 
a  notice,  plaintUT  is  bound  by  the  acquies- 
cence of  the  defendants  and  cannot  now 
Insist  that  (passing  for  the  moment  the  ques- 
tion of  the  power  of  the  directors  to  for- 
feit the  stock  after  the  corporation  had  be- 
come insolvent)  the  sale  did  not  divest  the 
Individual  defendants  of  title  to  their  shares. 

[3-t]  2.  We  shall  next  consider  the  claim 
of  the  individual  defendants  that  by  virtue 
of  the  sale  they  were  relieved  from  liability 
for  the  unpaid  balances  upon  their  stock. 
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In  this  connection  the  sole  contention  of 
plaintiff  la  that  bidding  in  at  a  sale  by  a 
corporation  of  its  own  stock  "at  a  time  when 
it  Is  insolvent  Is  an  invalid  transaction,  no 
matter  what  was  the  nature  of  the  transac- 
tion." 

We  may  observe  at  the  optset  there  is  no 
evidence,  nor  Is  it  found,  that  at  the  time 
of  the  delinquent  sale  any  of  the  defendants 
or  the  directors  knew  of  the  corporation's 
insolvency,  or  that  the  sale  was  tainted 
with  fraud  or  collusion. 

The  plaintiff  cites  Vermont  Marble  Co.  v. 
Declez  Granite  Cio.,  135  Gal.  679,  67  Pac 
1057,  56  L.  R.  A.  728,  87  Am.  St  Rep.  143, 
to  the  effect  that  the  assets  of  a  corporation, 
in  case  of  Insolvency,  are  held  in  trust  for 
the  creditors  is  not  disputed.  This  is  the 
so-called  trust  fund  theory.  It  is  further 
argued  that  the  obligation  of  the  defendants 
herein  to  pay  the  balance  of  their  subscrii)- 
tlons  was  an  asset  of  the  corporation.  Upon 
the  trust  fund  theory  the  Judgment  Is  correct 
for  it  follows  as  a  corollary  to  the  above 
that,  after  the  corporation  •••  is  In- 
solvent and  the  creditor  himself  can  compel 
the  stockholder  to  make  good  the  stockhold- 
er's obligation  to  him  as  beneficiary,  the 
corporation  cannot  deprive  the  creditor  of 
the  stockholder's  obligation  by  any  agreement 
or  transaction  between  the  corporation  and 
the  obligor. 

Plaintiff  farther  claims  that  the  decisions 
In  Vermont  Marble  Co.  v,  Declez  Granite  Co., 
supra.  People's  Bank  v.  Bickard,  139  Cal. 
285,  73  Pac.  858 ;  Welch  v.  Sargent,  127  Cat 
72,  69  Pac.  319;  National  Carriage  Co.  v. 
Story,  etc.,  CO.,  Ill  Cal.  631,  44  Pac.  157; 
Herron  Co.  v.  Shaw,  165  Cal.  668,  133  Paa 
488,  Ann.  Cas.  1916A,  1265,  and  Lucey  Ca 
V.  McMuUen,  178  Cal.  425,  178  Pac.  1000— 
are  applicable  to  the  facts  in  the  case  at 
bar.  But  we  do  not  find  that  In  any  of  those 
cases  a  similar  state  of  facts  was  presented. 
In  the  Rickard,  Sargent,  and  Story  Cases 
it  appeared  that  the  stockholder,  with  tcnowl- 
edge  of  the  corporation's  insolvency,  volun- 
tarily transferred  his  stock  to  an  irrespon- 
sible third  person  with  the  Intent  to  escape 
liability;  and  that  the  decision  in  each  of 
those  cases  turned  upon  this  fact  appears, 
for  instance,  from  this  excerpt  from  the 
(pinion  in  the  Sargent  Case: 

"After  the  corporation  has  become  insolvent 
to  the  knowledge  of  the  ttookholder,  he  cannot, 
by  a  transfer  ol  his  stock  to  an  irresponsible 
person,  escape  liability  for  an  unpaid  subscrip- 
tion to  stock,  as  against  a  creditors'  bill."  (Ital- 
ics ours.) 

In  the  case  at  bar,  as  we  have  said,  there 
is  no  showing  that  at  the  date  of  the  sale 
any  of  the  defendants  knew  of  the  corpora- 
tion's insolvency.  In  the  Vermont  Marble 
Company,  the  Herron  Company,  and  the 
IiQcey  Company  Cases,  the  shares  whldh  de- 


fendants held  had  been  Issued  to  them  as 
fully  paid  up  stock  In  return  for  the  trans- 
fer from  defendants  to  the  corporation  of 
certain  property  whldi  was  actually  worth 
much  less  than  the  par  value  of  the  stodc, 
and  the  sole  question  was  whether,  there 
being  no  contract  between  the  defendants 
and  the  corporation  to  pay  the  balance,  the 
defendants  were  nevertheless  liable  therefor 
to  the  creditors.  There  was  no  question  aris- 
ing out  of  any  attempted  sale,  either  vol- 
untary or  involuntary,  of  the  stockholder's 
shares.  Here,  however,  as  we  have  noted, 
the  individual  defendants  have  expressly 
waived  any  question  that  might  arise  as  to 
their  original  liability,  and  their  sole  con- 
tention on  appeal  is  tihat  that  liability  was 
terminated  by  the  purchase  of  the  stock  by 
the  corporation  Itself  at  the  delinquent  sale. 

Plaintiff  also  cites  in  this  connectlMi 
Thompson  and  Morawetz,  respectively.  In 
volume  4,  {  3759,  of  the  former  it  is  said: 

"The  rule  that  a  forfeiture  bars  an  action 
for  any  balancft  due  on  the  stockholder's  sub- 
scription is  fraught  with  too  much  danger  both 
to  tiic  corporation  and  to  the  corporate  creditors, 
and  opens  such  a  wide  and  inviting  door  to 
fraud,  to  become  the  settled  policy  of  cori>orate 
law.  Under  this  rule  designing  directors  could 
by  tacit  agreement  proceed  to  forfeit  unpaid 
stock  in  a  failing  or  already  insolrent  corpora^ 
tion,  and  by  forfeiture  and  sale  thereby  free  the 
stockholders,  including  themselves  as  snch,  from 
further  liability  on  calls,  and  where  the  stock 
itsdf  might  be  worthless  on  the  market.  In  an 
effort  apparently  to  escape  such  a  condnsion  it 
has  frequently  been  held,  especially  in  England, 
that  a  forfeiture  will  not  be  exercised  for  the 
purpose  of  enabling  the  subscribers  to  eacape 
their  liability.  •  •  •  A  subscriber  •  •  • 
cannot,  by  announcing  his  withdrawal  from  tho 
corporation,  relieve  himself  from  liability  to  pay 
additional  iustaUments.  And  on  the  same  the- 
ory it  has  been  held  that  a  stockholder  cannot 
forfeit  his  shares  by  mere  abandonment  and 
thus  discharge  himself  from  his  subscription. 
Instead  of  preventing,  these  cases  indicate  and 
tend  to  encourage  the  dangers  suggested.  The 
only  safe,  reasonable,  and  sane  rule,  consist- 
ent with  all  analogous  principles  of  law,  is  the 
one  that  holds  the  right  of  forfdture  to  be 
merely  cumulative  and  not  exclusive,  and  that 
after  forfeiture  and  sale  the  subscriber  is  liable 
for  the  residue  on  his  express  promise  to  pay." 

But  It  is  clearly  the  rule  in  Gallfomia,  as 
between  the  stockholder  and  the  corporation^ 
that  the  effect  of  a  sale  made  to  meet  de- 
linquency In  the  payment  of  assessments  is 
wholly  to  divest  the  stockholder  of  all  right 
or  Interest  in  his  shares,  to  pass  title  to  the 
corporation  (Civ.  Code,  IS  343,  344),  and, 
therefore,  to  terminate  all  liability  on  the 
part  of  the  stockholder  for  unpaid  balances 
on  his  stock.  See,  also,  4  Thompson,  supra, 
S  3757.  And  the  learned  author  from  whom 
we  have  Just  quoted,  in  the  section  succeed- 
ing that  referred  to,  admits  that — 

"On  the  theory  of  the  class  of  cases  holding;^ 
that  the  forfeiture  terminates  the  relation  of  th« 
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BtcK&hoIder  to  the  corporation  and  relieves  him 
from  farther  liability  on  hia  subscription,  it  fol- 
lows logically  that  on  a  valid  forfeiture  he  ceas- 
es to  be  a  stockholder  for  all  future  purposes. 
•  •  •  It  follows  also  that  such  a  forfeiture 
releases  the  former  stockholder  from  all  liability 
to  creditors  of  the  corporation;  •  •  •  a  cor- 
porate creditor  cannot  thereafter  charge  him 
with  the  amount  of  his  subscription  remaining 
unpaid.  And  a  valid  forfeiture,  or  even  an  in- 
valid foifeiture  which  has  been  treated  by  the 
corporation  and  the  stockholders  as  valid,  will 
be  held  as  such  against  the  creditors  of  the  cor- 
poration." 

It  is  declared  In  Morawetz  tbat — 

"The  power  of  declaring  a  forfeiture  of  shares 
is  conferred  upon  a  corporation  solely  for  the 
purpose  of  compelling  the  sat>scriber8  to  pay 
their  dues  promptly,  and  thus  to  increase  the 
amount  of  the  common  fund.  It  was  not  con- 
ferred, and  cannot  be  exercised,  for  the  pur- 
pose of  discharging  stock  subscribers  from  lia- 
bility to  creditors,  in  case  the  corporation  should 
prove  a  failure.  Unpaid  shares  in  an  insolvent 
corporation,  or  a  corporation  which  has  lost  a 
portion  of  its  original  capital,  are  dearly  of  no 
value,  but  are  a  burden  to  the  owner,  and  to 
declare  them  forfeited  would  be  a  benefit  rather 
than  a  loss.  To  say  that  a  corporation,  when 
insolvent,  can  declare  a  forfeiture  of  the  shares 
of  its  members  would,  in  effect,  mean  that  the 
members  of  a  corporation  may,  under  the  cor- 
porate name  and  for  their  own  benefit,  incur 
debts  upon  the  faith  of  their  subscriptions,  and 
afterwards,  if  the  corporation  should  prove  a 
failure,  annnl  their  liability,  leaving  creditors 
unpaid,  by  going  through  the  form  of  declaring  a 
forfeiture."  (2  Morawets  on  Private  Corpora- 
tions, I  857.) 

The  only  caae  cited  In  the  text  In  support 
of  the  views  thus  expressed  is  Tiger  BroB. 
V.  Bogers,  etc.,  Co.,  96  Ark.  1,  130  S.  W. 
585,  30  L.  R.  A.  (N.  S.)  094,  Ann.  Cas.  1912B, 
488,  where  it  was  held  that  a  purchase  by 
the  corporation  at  a  delinquent  gale  of  shares 
upon  which  the  fall  amount  of  the  subscrip- 
tion bad  not  been  paid  was  void  as  to  credi- 
tors. But  in  that  case  neither  the  statutes 
under  which  the  corporation  was  formed  nor 
the  corporate  by-laws  contained  any  pro- 
vision authorizing  the  corporation  to  pur- 
chase Its  own  shares,  as  do  sections  341 
and  343  of  our  Civil  Code. 

We  are  not  referred  to,  nor  have  we  been 
able  to  find,  any  case  in  this  state  in  which 
It  is  held  that  where  there  is  no  fraud  or 
collusion,  and  the  directors  in  good  faith 
have  forfeited  the  shares,  the  stockholder's 
liability  for  the  unpaid  balance  on  his  stock 
Is  not  thereby  terminated. 

Defendants  cite  on  this  point  1  Cook  on 
Corporations,  if  127,  128: 

"In  the  absence  of  fraud  and  collusion  it  is  a 
settled  rule  that  where  a  corporation  has  au- 
thority to  declare  the  forfeiture  of  stock  for 
nonpayment  of  calls,  and  the  forfeiture  is  reg- 
ularly declared,  such  formal  declaration  puts  an 
end  to  the  liability  of  the  stockholder,  and  cor- 
porate creditors  cannot  subsequently  hold  such 


an  expelled  or  released  stockholder  liable.  This 
is  the  rule,  even  though  the  debt  was  contracted 
by  the  company  before  the  stock  was  forfeited. 
The  same  principle  of  law  that  prevents  the 
corporation  from  suing  on  a  subscription  after 
the  stock  hag  been  forfeited,  prevents  the  corpo- 
rate creditors  also  from  doing  the  same." 

In  MUls  T.  Stewart,  62  Barb.  (N.  Y.)  444, 
it  is  said: 

"If  the  directors  should  intentionally  discharge 
the  stockholders,  leaving  the  debts  unpaid,  it 
would  be  a  fraud  on  the  creditors,  and  therefore 
void.  //  {(  toa<  done  in  good  faith,  having  due 
regard  to  the  rights  •  •  •  of  both  creditors 
and  stockholders,  I  can  perceive  no  reason  why 
it  is  not  both  legal  and  proper.  If  we  are  to 
forbid  the  exercise  of  corporate  powers,  because 
they  may  be  abused,  we  may,  for  like  reason, 
prohibit  the  exercise  of  judicial  and  legislative 
power.  *  *  *  The  corporation  acting,  as  I 
presume  in  good  faith,  have,  in  conformity  witk 
the  charter,  forfeited  the  stock  of  the  defendant. 
He  thereby  ceased  to  be  liable  to  the  creditors 

*  *  *  and  this  action  cannot  be  maintained. 
If  the  directors  frauduIenHy  forfeited  the  stock, 
and  thereby  released  the  defendant  from  liability 
to  the  plaintitEs,  the  forfeiture  ia  void."  (Ital- 
ics ours.) 

That  case  was  subsequently  before  the 
court  of  appeals  (41  N.  Y.  384).  The  opinion 
In  the  higher  court  contains  the  following: 

"The  forfeiture  relieved  the  respondent  from 
all  liability  to  the  company  for  the  unpaid  sub- 
scription, •  •  *  The  debt  [upon  which  the 
abtion  was  brought]  was  contracted  *  *  • 
while  the  respondent  was  a  stockholder,  •  •  * 
The  finding  and  judgment  show  that  the  pro- 
ceedings to  forfeit  the  stock  of  the  respondent 
were  instituted  and  conducted  in  good  faith, 
without  any  design  to  defraud  the  creditors  of 
the  company.  •  •  •  The  power  to  forfeit, 
like  the  power  to  manage  all  the  affairs  of  the 
corporation,  is  vested  in  the  directors,  upon  the 
assumption  that  they  will  exercise  it  in  the 
best  manner  practicable  for  the  promotion  of  the 
interest  of  the  company  and  its  creditors.  That 
they  will  not  forfeit  stock  unless  the  interest  of 
all  concerned  will  be  promoted  thereby.  Should 
they  forfeit  it  for  the  purpose  of  defrauding  the 
corporation  or  any  creditor,  such  forfeiture 
would,  for  that  reason,  be  set  aside.  Again  it  is 
said  that  the  creditor  trusts  the  corporation,  up- 
on the  faith  of  this  liability  of  the  stockhold- 
ers to  him,  and  that  it  would  be  unjust  to  de- 
prive him  of  this  remedy  by  the  forfeiture  of  the 
stock.  The  answer  to  this  is  that  he  can  rely  only 
upon  the  liability  of  the  stockholder,  tubfeot  to 
the  power  of  the  company  to  discharge  the  same, 
by  receiving  payment,  or,  if  they  deem  it  for  the 
interest  of  all  concerned,  forfeiting  the  stock. 
This  the  party  dealing  with  the  company  is  pre- 
sumed to  know,  and  to  rely  much  more  upon 
the  capacity  and  fidelity  of  the  directors,  than 
upon  any  liability  of  the  stockholders.  Again, 
when  the  stockholder  has  paid  in  full  for  his 
stock,  he  is  entitled  to  it.  This  he  can  never 
obtain  after  forfeiture,  although  compelled  to 
pay  the  entire  price  thereof  to  a  creditor  of 
the  company.  The  Legislature  could  never  have 
intended  a  result  so  unjust  to  the  stockholder. 

*  *    *   The  appellant's  counsel  insists,  that  the 
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]ndg«  erred  In  ezdndins  proof  0/  th«  intolvenov 
of  the  company  at  the  time  of  the  forfeiture  of 
the  defendant's  stock.  This  evidence,  if  the  act 
of  the  directors  toas  free  from  fraud,  was  tohoir 
ly  immaterial.  Euoh  proof  alone  would  not 
ahov)  it  to  have  been  done  fraudulently.  No  oth- 
er proof  tending  to  show  fraud  was  offered  in 
connection  with  it,  nor  was  any  intimation  of 
the  purpose  for  which  it  was  offered  given  to 
the  court"     (Italics  onrs.) 

IBarle  t.  Carson,  188  U.  S.  42,  63,  23  Sup. 
Ct  254,  267  (47  I*.  Ed.  373),  waa  a  suit  by  the 
receiver  of  an  insolvent  bank,  on  behalf  of 
the  creditors,  to  recover  the  amount  of  the 
double  UabUity  imposed  by  statute  upon 
stockholders  in  national  banks.  The  facts 
were  much  stronger  than  in  the  case  at  bar, 
for  the  sale  which  the  plaintiff  claimed  was 
void  was  a  voltmtary  sale  on  the  part  of 
the  stockholder,  while  here  the  delinquent 
sale  was,  of  coarse^  Involuntarr.  The  court 
held  that— 

"The  power  of  a  stockholder  in  a  national 
bank  to  transfer  stock  thereof,  like  other  person- 
al property,  is  not  limited  by  the  mere  fact  that 
at  the  time  of  the  transfer  the  bank,  which  was 
a  going  concern,  was  insolvent  •  •  ♦  unles* 
it  he  thown  that  the  teller  was  aware  of  the  facts 
and  had  told  the  ttoOe  in  order  to  avoid  the 
impmdinif  UabiUtv.  Nor  is  such  a  bona  fide  sale 
void  if  the  person  to  wliom  the  stock  is  sold  is, 
owing  to  his  insolvency,  unable  to  respond  to 
the  double  liability,  if  the  fact  of  such  insolven- 
cy was  unknown  to  the  seller."    (Italics  ours.) 

On  a  similar  state  of  facts  it  was  said  In 
McDonald  ▼.  Dewey,  202  U.  S.  610,  526,  26 
Sup.  Ct  731,  734  (60  L.  Ed.  1128,  6  Ann.  Gas. 
410): 

"The  original  stockholder  cannot  be  held  lia- 
ble, unless  the  bank  was  practically  insolvent 
at  the  time  the  transfer  was  made,  and  itt  cotir 
dition  mat  known,  or  ought  to  have  teen  known 
to  the  stockholder  maJcing  the  transfer.  *  *  * 
The  transferor  can  only  be  held  liable  if  the 
bank  be  insolvent  and  snch  insolvency  be  known, 
or  ought  to  have  been  known  to  him  from  his 
relations  to  the  bank.  •  *  'We  think  it 
a  proper  deduction  from  the  prior  cases,  and 
such  we  hold  to  be  the  law,  that  the  gist  of  the 
liability  is  the  fraud  implied  in  selling,  with  no- 
tice of  the  insolvenoy  of  the  bank  and  with  inr 
tent  to  evade  the  douile  liability  impoaed  upon 
the  stockholder  by  the  National  Banking  Act. 
In  short,  the  question  of  liabilitv  it  largely  de- 
terminable by  the  presence  or  absence  of  an 
intent  to  evade  liability.  The  fact  that  the  sale 
is  made  to  an  insolvent  buyer  is  doubtless  ad- 
ditional evidence  of  the  original  fraudulent  in- 
tent, bat  would  not  be  in  itself  safBcient  to  con- 
stitute fraud  without  notice  of  the  insolvency  of 
the  bank."     (Italics  ours.) 

See,  also,  Allen  t.  Montgomery.  11  Ala. 
437,  450 ;  Macauly  t.  Robinson,  18  La.  Ann. 
619,  14  C.  J.  1007. 

In  our  opinion,  these  authorities  announce 
the  correct  rule  as  to  the  effect  of  a  forfei- 
ture of  delinquent  shares  on  the  liability  of 
the  stockholder  to  creditors  for  the  sums 


remaining  unpaid   on   Ua   ttxxik.     Plaintiff 
urges  that— 

"It  is  the  right  of  the  creditor  to  have  re- 
course against  any  stockholder  in  whose  hands 
the  stock  appears  which  is  not  fully  paid-up 
stock  and  such  a  stockholder  is  under  the  obli- 
gation of  seeing  that  his  transferee  is  financially 
able  to  make  good  the  representation  upon  which 
the  stock  was  issued." 

But  in  the  final  analysis  tills  contention 
rests  upon  the  assumption  that  the  rule  an- 
nounced in  Vermont  Marble  Co.  y.  Dedej 
Granite  Co.,  supra,  was  designed  to  preserve 
for  the  creditors  not  only  the  liability,  but 
the  solvency  of  the  stockholder.  Such  is 
not  the  law.  Tlie  directors  are  vested  with 
statutory  authority  to  institute  proceedings 
for  the  sale  of  any  stock  on  which  an  assess- 
ment Is  delinquent,  and  on  behalf  of  the  cor- 
IKtration  to  buy  in  that  stock  In  default  of 
other  bidders.  So  long  as  the  good  faith  of 
the  directors  is  not  questioned,  the  power 
thns  to  take  over  sbarea  continues  even 
through  insolvency.  And  Thompson,  supra, 
while  arguing  that  the  adoption  of  the  rule 
here  contended  for  by  defendants  "is  fraught 
with  too  much  danger,"  nevertheless  con- 
cedes, in  the  succeeding  section,  that  where, 
as  in  California,  a  forfeiture  terminates  the 
shareholder's  liability  as  between  him  and 
the  coriKiratlon,  it  also  precludes  creditors 
from  recovering  on  that  liability. 

Here  was  a  corporation  organized,  it 
seems,  when  it  was  probably  believed  that 
the  property  which  it  proposed  to  acquire 
contained  valuable  deposits  of  oil.  Formed 
under  these  circumstances,  the  corporation 
eiotoanged  all  but  20  of  its  1,000,000  shares 
of  capital  stock  for  a  lease  of  snch  property. 
Nine  hundred  and  fifty  thousand  shares  were 
returned  by  the  lessee  to  be  held  as  treasury 
stock,  and  It  was  from  this  stock  that  the 
shares  were  purchased  by  the  defendants. 
As  bearing  on  the  bona  fides  is  the  fact  that 
the  defendants  paid  one  assessment  on  their 
stock.  It  was  found  necessary  to  levy  a 
second  assessment,  and  .the  circular  letter 
sent  to  stockholders  on  that  occasion  was 
introduced  in  evidence.  It  was  to  the  effect 
that  the  assessment  "would  clear  up  all  the 
corporation's  obligations  and  absolutely  put 
us  out  of  debt"  There  Is  no  suggestion  that 
this  statement  was  not  made  in  good  faith. 
According  to  the  minute  book,  which  was 
admitted  in  evidence,  it  was  not  until  more 
than  three  months  after  the  sale  that  the 
secretary,  Clyde  P.  Campbell,  notified  the 
board  that — 

"The  company  was  unable  to  meet  its  obliga- 
tions, and  had  been  in  financial  troubles  for  sev- 
eral months  past" 

As  already  noted,  it  Is  not  fpund,  nor  is 
it  claimed,  that  the  directors  had  knowledge 
of  the  insolvency.  Moreover,  no  contention 
is  made  by  the  plaintiff  that  tihe  directors 
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were  cbargeable  with  knowledge.  And  It  la 
the  well-settled  rule  that  "stockholderB"  are 
not  charged  with  knowledge  of  the  corpora- 
tion's Insolvency.  4.  Thomp.  Corp.  |  4470; 
e  Fletcher,  Cyc.  Corp.  |  4043;  14  C.  J.  845. 
We  have  a  case,  then,  where  the  sole  ques- 
tion raised  by  the  plaintiff  is  whether,  after 
the  corporation  has  bec(Mne  insolvent,  the 
board  of  directors  can  by  forfeiture  eztin- 
gnish,  as  between  a  sharAolder  and  credi- 
tors, the  former's  liability  for  the  balance  as 
yet  not  paid  in  on  his  stock.  In  view  of  tbe 
record,  and  the  authorities  we  have  dle- 
cnased,  It  must  be  held  that,  since  there  was 
no  showing  of  any  fraud,  collusion,  or  In- 
teutlon  to  prejudice  the  rights  of  creditors, 
and  neither  the  directors  of  the  Rex  Midway 
Oil  Company  nor  the  individual  defendants 
knew  of  the  insolvency  of  the  corporation, 
the  taking  over  by  the  corporation  of  the 
defendants'  shares  not  only  divested  the  de- 
fendants of  title  thereto,  but  terminated 
their  liability  to  creditors  for  the  difference 
between  the  respective  amounts  paid  in  by 
them  and  the  par  value  of  the  stock. 

3.  In  view  of  this  conclusion  It  will  be  un- 
necessary to  discuss  plaintiff's  contentiop 
that  the  measure  of  the  defendants'  liability 
should  be  the  face  "value  of  their  stock 
rather  than  the  actual  sums  which  they  con- 
tracted to  pay  for  the  shares. 

The  Judgment  is  reversed. 

We  concur:  ANGELLOTTI,  C.  J.r  OI/- 
NEY,  J.;  SHAW,  J.;  LENNON.J.;  SLOANB* 
J.;     WILBDK,  J. 


(1S4  Cal.  SOS) 

CALIFORNIA  NAT.  SUPPLY  COi  V.  WHIT- 
MORE  et  al.    (L.  A.  8143.) 

(Supreme  Court  of  California.    Nov.  19,  1920. 
Rehearing  Denied  Dec  16,  1920.) 

In  Bank. 

Appeal  from  Snperior  Court,  Los  Angeles 
County;   Fat  R.  Parker,  Judge. 

Action  by  the  California  ITatlonal  Supply 
Company  against  George  V.  Whitmore,  C.  O. 
Blakemore,  and  William  Schneider.  Judgment 
for  plaintiff,  and  last  two  named  defendants  ap- 
peal.   Reversed. 

Samuel  H.  French,  of  Los  Angeles,  for  ap-- 
pellant  Blakemore. 

Davis  &  Rush,  of  Los  Angeles,  for  appel- 
lant Schneider. 

Flint  &  Jutten,  of  Los  Angeles,  for  respond- 
ent 

LAWXiOR,  J.  The  questions  presented  here 
were  considered  and  decided  in  American  Well, 
etc.,  Co.  V.  Blakemore  et  al.  (L.  A.  5132),  and 
American  Well,  etc.,  Company  v.  Rex  Midway 
Oil  Company  et  al.  (L.  A.  5133)  193  Pac.  779. 
An  opinion  has  been  filed  this  day  in  those  caa-. 


es,  and  upon  the  authority  fliereof  the  Jndg- 
ment  herein  is  reversed. 

We  concur:  AN6BLL0TTI,  O.  J. ;  OLNBT, 
J.;  SHAW,  X;  LENNON,  J.;  SLOANQ,  J.; 
WIliBDB,  J. 


DAHNE  V.  DAHNE. 


(49  Cal.  App.  501) 
(CIv.  3203.) 


(District  Court  of  Appeal,  Second  District, 
Division  1,  California.  Oct  7,  VJ'20.  Hear- 
ing Denied  by  Supreme  Court  Dec.  6,  1920.) 

1.  Appeal  and  error  «=3l97(i)— Varlaooe  can- 
not be  objected  to  for  first  time  on  appeal. 

Objection  that  testimony  pertained  to  a 
matter  not  within  the  issues  cannot  be  made 
for  the  first  time  on  appeal. 

2.  Appeal  and  error  «=>I048(5)— QuestlOM  on 
cross-examination  held  harmless  la  view  of 
negative  answers. 

In  an  action  to  establish  a  trust  in  which 
defendant  denied  that  plaintiff  had  paid  the 
purchase  price  of  the  property  and  alleged  that 
defendant  herself  had  paid  the  entire  consid- 
eration, action  of  the  court  in  permitting  plain- 
tiff to  be  cross-examined  as  to  whether  in  pur- 
chasing the  property  he  had  not  made  a  gift 
thereof  to  defendant,  if  error  in  that  it  ad- 
mitted evidence  not  within  the  issues,  held 
harmless  where  plaintUTs  answers  were  nega- 
tived. 

3.  .Trusts  «=937l  (8)— Testimony  held  not  at 
variance  with  allegation  that  defendant  had 
paid  for  land  with  her  own  money. 

In  action  to  establish  a  trust  on  theory 
that  plaintiff  had  paid  for  land  conveyed  to  de- 
fendant, defendant's  testimony  that  she  had 
paid  for  the  property  with  money  accumulated 
from  gifts  given  her  from  time  to  time  by  plain- 
tiff held  not  at  variance  with  allegation  that 
defendant  herself  had  paid  the  entire  consid- 
eration for  the  land. 

4.  Gifts  «s>47T3)— Donee  In  oonlldential  re- 
lationship witb  donor  required  to  prove  ab- 
sence of  fraud  and  undue  Influenoe. 

Where  confidential  relations  existed  be- 
tween donor  and  donee,  the  donee  is  required 
to  prove,  not  only  the  making  of  the  gift,  but 
also  the  absence  of  fraud  or  undue  influence. 

5.  Gifts  $=»47(S)— Fraud  and  undue  influenoe 
presumed  against  donee  in  oonlldential  re- 
lationship with  donor. 

Where  confidential  relations  existed  be- 
tween donor  and  donee,  the  existence  of  fraud 
or  exercise  of  undue  influence  is  presumed  as 
against  the  one  who  profited  in  the  transaction. 

6.  Gifts  «=s>52— Finding  on  Issue  of  undue  in- 
fluence held  sufficient. 

Finding  that  gifts  were  made  voluntarily 
and  of  grantor's  own  free  will  and  accord,  but 

without  use  of  the  words  "undue  influence," 
held  a  sufficient  finding  that  there  was  no  un- 
due influence  exerted  by  donee. 
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7.  Appeal  and  error  4=»ft3l(  I)— Findings  oop. 
strued  in  support  of  Judoment. 

On  appeal  findings  should  be  construed  most 
faTorably  in  support  of  the  judgment. 

8.  Tmeits  9=381  (2)— Invalidity  of  marrlaae 
did  not  preclude  wife  from  claiming  property 
purchased  by  her  with  money  given  her  by 
husband  as  gifts. 

In  action  to  establish  a  trust  on  theory 
that  land  deeded  to  defendant  was  in  fact  paid 
for  by  plaintiff,  the  fact  that  defendant,  who 
had  lived  with  plaintiff  for  10  years  supposing 
herself  to  be  his  lawful  wife,  did  not  by  reason 
of  invalidity  of  marriage  acquire  marital 
rights  in  his  property,  did  not  preclude  her 
from  retaining  property  on  ground  that  she 
had  paid  therefor  with  money  received  from 
time  to  time  as  gifts  from  plaintiff,  since  in 
such  case  she  did  not  claim  property  by  virtue 
of  marital  rights. 

9.  Husband  and  wife  ®s>265— Husband. oannot 
revoKe  gift  of  community  property  to  which 
wife  did  not  consent. 

A  husband  has  no  power  to  revoke  his  own 
gift  of  community  property  on  the  ground  that 
his  wife  did  not  consent  thereto,  and  is  as  fully 
bound  as  though  it  was  his  separate  estate. 

Appeal  from  Superior  Court,  San  Diego 
Comity;  O.  N.  Andrews,  Judge. 

Action  by  Eugenic  Dahne  against  Louise 
B.  Dahne.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

W.  Jefferson  Davis  and  Sweet,  Steams  & 
Forward,  all  of  San  Diego,  for  appellant. 

Eolcomb  &  Eempley,  of  San  Diego,  for  re- 
spondent 

SHAW,  J.  In  this  action  plaintltT  sought 
a  decree  declaring  certain  real  property,  con- 
sisting of  a  house  and  lot,  legal  title  to  which 
was  vested  In  defendant,  to  be  the  subject  of 
a  trust  wherein,  as  alleged  sole  beneficiary 
and  legal  owner  thereof,  he  prayed  that  such 
trustee  be  required  to  execute  a  deed  convey- 
ing the  property  to  him. 

The  admitted  facts  and  defendant's  testi- 
mony, In  accordance  with  which,  since  the 
only  evidence  in  conflict  therewith  is  the  tes- 
timony of  plaintiff,  the  court  properly  made 
Its  findings,  show  that  on  January  17,  1906, 
plaintiff,  knowing  that  he  had  a  legal  wife 
then  living  and  falsely  representing  that  she 
~was  dead,  married  the  defendant,  with  whom 
he  cohabited  and  lived  as  her  husband  until 
March  26,  1916,  during  all  of  which  period 
the  court  found  that  confidential  relations  ex- 
isted between  the  parties.  The  property  in 
question  was  purchased  by  defendant  on  July 
28, 1913,  on  which  occasion  plaintiff,  who  was 
present,  stated  that  It  was  his  wife's  trans- 
action and  directed  that  the  receipt  for  $200 
paid  on  account  of  the  purchase  price  be  is- 
sued to  her,  which  was  done.  A  few  days 
later  she  paid  $1,800  on  account  of  the  pur- 


chase; whereupon  a  deed  was  executed  I7 
the  owner  conveying  the  property  to  her,  sub- 
ject to  an  existing  mortgage  thereon.  The 
consideration  paid  for  the  property  consisted 
of  funds  accumulated  by  the  parties  during 
the  time  they  were  living  together  as  hus- 
band and  wife  and  mcHieys  from  time  to  time 
given  to  defendant  by  plaintiff.  That,  as 
found  by  the  court,  It  was  the  Intention  of 
plaintiff  and  in  pursuance  of  whidi  he  act- 
ed, to  give  the  property  to  defendant  as  her 
own  estate,  conclusively  appears  not  only 
from  statements  touching  the  subject  con- 
tained In  plaintiff's  letters,  but  also  from  the 
fact  that  about  March  25, 1916,  upon  learning 
that,  due  to  the  property  having  been  con- 
veyed to  his  putative  wife  by  another,  some 
Question  existed  as  to  her  power  to  sell  and 
convey  it  without  his  joining  therein,  he,  for 
a  consideration  of  $10,  whldi  defendant  paid 
to  him,  voluntarily  and  of  his  own  accord 
executed  to  her  a  quitclaim  deed  to  all  his 
right  and  interest  In  the  property.  The  effect 
of  the  findings  Is  to  exclude  the  making  of 
any  promises,  representations,  persuasion, 
fraud,  or  anything  said  or  done  on  the  part 
of  defendant  to  Infiuence  plaintiff's  action; 
on  the  contrary,  It  appears  therefrom  that, 
whatever  he  did  In  the  matter,  was  voluntary, 
of  his  own  free  wUl  and  accord,  and  without 
conditions,  representations  or  promises  made 
on  the  part  of  defendant,  and  with  the  In- 
tention that  the  property  should  be  her  sole 
and  separate  estate — all  of  which  findings 
are  fully  supported  by  defendant's  testimony. 
[1, 2]  Coming  now  to  the  alleged  errors  of 
which  appellant  complains,  the  defendant.  In 
response  to  an  allegation  of  the  complaint 
that  plaintiff  had  paid  the  entire  purchaae 
price  of  the  property,  and  was  and  at  all  of 
the  times  mentioned  had  been  the  owner  In 
fee  thereof,  denied  the  same  and  alleged  that 
the  entire  consideration  therefor  was  paid  by 
herself.  Because  of  this  denial  and  counter 
allegation  In  defendant's  answer,  appellant 
Insists  that  the  court  eried  In  permitting  re- 
spondent's attorney  to  Interrogate  plaintiff 
on  cross-examination  with  reference  to  the 
property  being  the  subject  of  a  gift  made  by 
him  to  defendant.  In  connection  with  this 
testimony  certain  letters  written  by  plaintiff 
to  defendant  were  introduced  in  evidence, 
wherein  he  recognized  the  property  as  being 
the  sole  and  separate  estate  of  defendant,  and 
also  recognized  the  proceeds  of  a  mortgage 
given  thereon  as  being  her  sole  and  s^arate 
estate,  and  which,  if  used  In  the  manner  di- 
rected by  him,  he  would  pay  back  to  her.  He 
was  then  questioned  as  to  whether  he  did  not 
at  the  time  of  the  purchase  of  the  property 
consider  that  he  was  giving  It  to  defendant, 
to  all  of  which  questions  he  gave  negative 
answers.  No  objection  was  made  to  the  ques- 
tions, but  after  they  were  answered  plain- 
tiff's attorney  for  the  first  time  stated: 
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'^t  wema  to  me  she  ia  precluded  from  chang- 
tng  her  tactics  and  dalming  a  gift  when  her 
answer  allegea  she  purchased  it  with  her  own 
separate  funds." 

In  the  aheence  of  any  objection  made  or 
motion  to  strike  oot  the  testimony  upon  the 
groond  now  urged,  tbat  it  pertained  to  a  mat- 
ter not  within  the  Issues,  appellant  Is  In  no 
position  to  raise  the  question  for  the  first 
time  in  this  court  Moreover,  If  error,  since 
his  answers  were  negative,  he  could  not  In 
any  event  have  been  prejudiced  by  the  evi- 
dence. 

[3]  It  is  next  Insisted  that  proof  made  by 
defendant  that  the  real  estate  was  the  sub- 
ject of  a  gift  from  plaintiff  constituted  a  va- 
riance between  the  allegations  of  the  answer 
and  evidence  received.  Defendant's  testimo- 
ny was  to  the  ^ect  that  she  paid  for  the 
property  with  money  accumulated  from  gifts 
thereof  from  time  to  time  made  by  plaintiff 
to  her,  as  to  all  of  which  testimony  no  ob- 
jection whatever  was  Interposed.  Moreover, 
notwithstanding  the  purchase  price  of  the 
property  was  concededly  paid  by  defendant, 
plaintiff  claimed  that  It  was  his  money;  hence 
the  source  from  and  manner  in  which  defend- 
ant obtained  It  was  a  proper  subject  of  Inqui- 
ry and  evidence  tending  to  controvert  his 
claim  was  properly  received.  As  to  this  point 
we  perceive  no  merit  In  appellant's  conten- 
tion. 

[4-7]  The  evidence  conclusively  shows  that 
following  the  marriage  ceremony  the  parties 
lived  together  and  cohabited  as  man  and 
wife  for  some  10  years,  during  all  of  which 
time'  plaintiff  was  fully  cognizant  of  his  big- 
amous marriage,  and  of  which  fact  defend- 
ant had  no  knowledge  until  shortly  before 
this  action  was  commenced,  when  she  learned 
that  he  had  a  wife  then  living  from  whom 
he  had  not  been  divorced,  and  thereupon  sep- 
arated from  him.  Due  to  this  fact  appellant 
Insists  that,  notwithstanding  the  relation  was 
Illicit,  the  law  presumes  that  a  gift  of  either 
the  property  or  money  with  which  It  was 
purchased  was  the  result  of  undue  influence 
exercised  by  defendant,  and  therefore  the 
transfer  was  Invalid.  Plaintiff  did  not  base 
bis  alleged  right  to  the  property  upon  the 
ground  that  It  was  the  subject  of  a  gift;  on 
the  contrary,  be  denied  that  It  was  so  held 
by  defendant,  claiming  that  he  paid  the  pur- 
chase price  thereof  out  of  his  separate  funds 
and  caused  the  title  to  be  vested  In  defend- 
ant merely  as  a  matter  of  convenience  and 
In  reliance  upon  her  parol  promise  to  con- 
vey to  him  upon  request,  as  to  which,  as  stat- 
ed, the  court  made  adverse  findings.  As 
tcled,  however,  and  vrlthont  objection,  the 
case  took  a  wider  scope,  and,  while  It  was 
made  to  appear  that  the  allegations  of  the 
complaint  as  to  alleged  actual  fraud  were 
untrue,  the  evidence  disclosed  that,  In  part 
at  least,  the  property  was  purchased  with 
money  which  plaintiff,  who  at  times  received 
a  salary  of  $1,600  per  month,  had  given  to 


defendant  Since,  although  the  parties  wera 
not  husband  and  wife,  the  court  found  at  the 
times  such  gifts  were  made  confidential  rela- 
tions existed  between  the  donor  and  donee.  It 
devolved  upon  the  latter  not  only  to  show 
the  making  of  the  gifts  with  which  she  ac> 
quired  the  property,  but  since  the  law  from 
the  relation  found  to  exist  presumes  the  ex- 
istence of  fraud  or  exercise  of  undue  Influ- 
ence as  against  the  <Hie  who  profits  In  the 
transaction,  the  further  burden  rested  upon 
her  to  overcome  this  presumption  by  showing 
tbat  the  making  thereof  was  not  the  result 
of  such  fraud  or  Influence.  Sections  2219  and 
2235,  av.  Code ;  White  v.  Warren,  120  Cal. 
322,  49  Pac.  129,  62  Paa  723;  Frantz  v.  I^or- 
ter,  132  CaL  63,  64  Pac.  92;  OdeU  v.  Moss,  130 
Cal.  352,  62  Pac.  666.  As  to  such  transac- 
tions, "the  party  benefited  by  it  will  be  under 
the  necessity  of  showing  that  no  advantage 
was  taken,  and  that  It  was  the  result  of  free 
volition."  Cooley  on  Torts  (3d  Bd.)  p.  982. 
While  In  the  findings  the  trial  court  omits 
the  use  of  the  words  "undue  Influence,"  It 
does  In  effect  and  upon  sufficient  evidence- 
find  that  the  gifts  I^  plaintiff  were,  In  the  ab- 
sence of  fraud,  made  voluntarily  and  of  his. 
own  free  will  and  accord,  thus  excluding  the 
theory  that  they  were  due  to  any  Infiuence- 
exercised  by  defendant  over  him,  and  under- 
the  rule  that  findings  should  be  construed, 
most  favorably  In  sui^wrt  of  the  Judgment 
we  deem  them  sufficient 

[S]  Appellant  next  argues  that  conceding: 
defendant  contracted  the  marriage  with 
plaintiff  in  good  faith,  believing  his  represen- 
tation that  the  wife  to  whom  he  had  there- 
tofore been  married  was  dead,  nevertheless, 
and  notwithstanding  her  innocence,  she  ac- 
quired no  marital  rights  in  his  property.  A 
sufficient  answer  to  this  contention '  Is  that 
she  does  not  claim  the  property  by  virtue  of 
any  marital  rights  as  the  wife  of  plaintiff. 
In  tbe  case  of  Jackson  v.  Jackson,  94  Cal.  446, 
29  Pac.  957,  dted  by  appellant  the  facts  are 
readily  distinguishable  from  those  in  the  inr 
stant  case.  What  is  there  said  Is  based  up- 
on the  fact  that,  when  the  husband  contract- 
ed the  marriage,  the  former  wife  had,  due 
to  her  desertion  of  him  in  a  foreign  coun- 
try, been  absent  for  a  period  of  more  than 
five  years,  was  reputed  to  be  and  In  good 
faith  by  him  believed  to  be  dead.  In  which 
case,  under  subdivision  2  of  section  61  of  the 
Civil  Code,  his  second  marriage  was  valid  un- 
til annulled;  whereas,  in  the  present  case, 
the  complaint  discloses  that  plaintiff  knew 
at  tbe  time  he  contracted  the  marriage  with 
defendant  be  had  a  wife  then  living  from 
whom  be  had  not  been  divorced.  Moreover, 
In  the  Jackson  Case  It  was  made  to  appear 
that  the  deeds  to  the  property  involved  were 
obtained  by  gross  fraud  and  the  exercise  of 
undue  Influence  by  the  donee  whose  relation 
to  the  donor  was,  as  provided  In  sections  2219- 
and  2235,  Civil  Code,  that  of  a  trustee,  facta, 
which  tbe  findings  herein  exclude. 
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[I]  In  reply  to  appellant's  contention  tbat, 
since  plaintiff  had  a  legal  wife  living,  he 
conld  not  give  away  the  commnnity  property, 
it  may  be  said  that,  conceding  the  fands  to 
have  been  the  community  property  of  himself 
and  wife,  she  ia  not  complaining.  However 
this  may  be,  be  has  no  power  to  revoke  his 
own  gift  of  community  property,  for  the  rea- 
son that  his  wife  did  not  consent  to  the  mak- 
ing of  it.  As  to  him,  he  is  as  fully  bound  as 
though  it  was  his  separate  estate.  Spreckels 
V.  Spreckels.  172  CaL  775,  158  Pac.  637. 

There  is  no  merit  in  the  claim  that  the  find- 
ings are  contradictory.  While  following  the 
complaint,  which  contains  a  vast  deal  of  sur- 
plpeage  and  immaterial  matter  repeatedly 
stated  and  restated,  no  inconsistency  appears 
in  the  material  findings. 

Taking  the  voluminous  record  as  whole,  it 
Is  dear  that  in  arriving  at  its  conclusion  the 
trial  court  properly  excluded  the  testimony 
of  plaintiff  as  unworthy  of  belief  and  accept- 
ed that  of  defendant  as  true,  thus  in  our  opin- 
ion, reaching  a  decision  which,  in  the  absence 
of  any  errors  resulting  in  a  miscarriage  of 
justice,  is  a  righteous  one. 

The  Judgement  is  affirmed. 

We  concur:  OONREY,  P.  J.;  JAMES,  3. 


(49  Cal.  App.  447) 

FIRST   NAT.  BANK  OF  HASKELL,  OKL, 
V.  RANGER  et  al.    (Civ.  3342.) 

(District  Court  of  Appeal,  Second  District, 
Dividon  1,  CJalifomia.    Oct  6,  1920.) 

1.  Fraudoleat  conveyanoes  i8=>278 (2) —  Plain- 
tiff has  burden  of  establishing  fraud. 

Where  conveyance  by  a  husband  to  his  wife 
was  attacked  under  (3iv.  Code,  {  8442,  as  a 
fraudulent  transfer,  the  burden  of  proving  that 
it  was  such  a  transfer  was  on  the  plaintiff.  . 

2.  Fraudulent  oonveyanoes  4=3297  —  Finding 
tbat  conveyanoe  by  husband  to  bis  wits  was 
not  fraudulent  held  warranted. 

Where  a  creditor  of  a  husband  attacked  un- 
der Civ.  Code,  S  3442,  a  conveyance  by  the  hus- 
band to  his  wife,  evidence  held  to  warrant  a 
finding  tbat  the  husband  was  solvent  at  the 
time  the  conveyance  was  made  and  that  he  did 
not  at  that  time  contemplate  insolvency. 

3.  Fraudulent  oonveyanoes  ^957(4)— Thongh 
property  retained  proves  valueless,  oonvey- 
anoe  Is  not  therefore  fraudulent. 

Where  a  hnsband  at  the  time  he  conveyed 
property  to  his  wife  owned  oil  leases  then  val- 
ued at  aboDt  $50,000  and  had  other  property 
and  moneys  on  deposit,  the  fact  that  the  oU 
leases  after  he  expended  all  of  his  funds  in  bor- 
ing wells  proved  valueless  will  not  establish 
tbat  the  conveyances  were  fraudulent. 


4.  Witnesses  «=952(6) —Husband  Incompettnt 
to  testify  against  his  wife  In  aetlon  to  set 
aside  fraudulent  transfer  to  wife. 
As  Code  Civ.  Proc.  {  18S1,  declares  that  a 
husband  cannot  be  examined  for  or  against  his 
wife  without  her  consent,  a  husband  cannot  be 
called  in  an  action  to  set  aside  as  fraudulent 
transfers  to  his  wife,  on  the  theory  that  subdi- 
vision 1,  declaring  that  a  husband  withont  con- 
sent of  the  virife  cannot  be  examined  as  to  any 
communication  during  marriage,  made  the  hns- 
band competent  as  to  other  matters. 

Appeal  tiom  Superior  Court,  Los  Angeles 
County;   Charles  Wellbom,  Judge. 

Action  by  the  First  National  Bank  of  Has- 
kell, Okl.,  against  Mae  B.  Ranger  and  anoth- 
er. From  a  judgment  for  defendants,  plain- 
tiff appeahs.    AfBrmed. 

Thomas  A.  Sanson  and  Eugene  B.  Morris, 
both  of  lios  Angeles,  for  appellant. 

Kemp  &  Clewett  and  Schmidt  &  Biggins, 
all  of  Iios  Angeles,  for  respondents.   . 

SHAW,  J.  Plaintiff,  as  a  Jadgmmt  cred- 
itor of  P.  B.  Ranger,  brought  this  action  to 
set  aside  certain  alleged  fraudnlent  transfers 
of  real  estate  and  money,  made  by  him  to  his 
wife,  the  defendant  Mae  B.  Ranger,  and  to 
subject  the  property  so  transferred  to  the 
payment  of  plaintiff's  judgment. 

The  appeal  is  from  the  Judgment  entered 
Iji  favor  of  defendants. 

At  the  time  of  the  transfers,  made  In  the 
months  of  March  and  May,  1914,  F.  B.  Ban- 
ger, as  indorser  upon  a  promissory  note,  was 
Indebted  to  plaintiff  in  the  sum  of  $3,500  and 
accrued  interest.  On  July  26,  1918,  the  In- 
debtedness originally  evidenced  by  this  note 
and  interest  thereon  amounted  to  the  sum  of 
$5,485.11,  for  which  a  judgment  was  obtain- 
ed against  Banger.  Upon  a  return  nulla 
bona  of  an  execution  issued  upon  the  judg- 
ment, an  alias  execution  was  Issued,  by  vir- 
tue of  which  a  writ  of  garnishment  was  serv- 
ed upon  defendant  Mae  B.  Ranger,  the  pur- 
pose of  which  was  to  hold  and  sequester  any 
and  all  moneys  In  her  possession  belonging  to 
Banger  as  judgment  debtor  of  plaintiff.  She 
answered,  stating  that  she  was  not  indebted 
to  him  in  any  sum  whatsoever  and  held  no 
property  to  which  he  or  his  creditors  were 
entitled.  Thereupon  plalntlfl  brought  this 
action  In  the  nature  of  a  credltor'a  bill,  ally- 
ing that  on  March  24,  1914,  when  Banger, 
without  consideration,  conveyed  to  his  wife 
the  two  lots  of  land  In  question,  he  was  in- 
solvent, or,  if  not  insolvent,  he  made  the  con- 
veyance in  contemplation  of  Insolvatcy,  and 
further  that  at  the  time  of  serving  the  writ 
of  garnishment  upon  Mae  B.  Banger  she  had 
In  her  possession  upwards  of  $10,000  In  in<H>- 
ey  which  F.  B.  Banger  had,  for  the  purpose 
of  defrauding  his  creditors,  given  her  while 
indebted  to  plaintiff  and  others,  all  of  which 
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allegaUons  Mae  B.  Ranger  by  lier  answer  de- 
nied. 

An  to  tbese  Issues  tbe  court  found  adverse- 
ly to  plaintiff,  whose  chief  contoitlon  Is  that 
the  finding  is  not  justified  by  the  evidence. 

[1-3]  Section  3442  of  tbe  Olvll  C!ode  pro- 
vides: 

"That  any  transfer  or  incnmbrance  of  prop- 
erty made  or  given  volnntarily,  or  witbont  a 
valuable  conaideration,  by  a  party  while  insol- 
vent or  in  cootemplation  of  Insolveoey,  shall  be 
fraudulent,  and  void  aa  to  existing  creditori." 

And  section  S460  of  the  ClvU  Code  pro- 
vides: 

"A  debtor  is  insolvent,  within  the  meaning  of 
this  title,  when  he  is  unable  to  pay  his  debts 
from  bis  own  means,  as  they  become  doe." 

'  While  tbe  bnrden  of  establishing  tbe  alleged 
trandnlent  transfers  of  the  property  devolved 
upon  plaintiff,  the  evidence  in  support  of  the 
allegation  la  very  meager.  It  appears  there- 
from that  at  tbe  time  of  the  transfers  made. 
In  the  spring  of  1914,  F.  B.  -Banger,  as  an  oil 
operator  was,  and  for  a  long  time  prior  there- 
to had  been,  engaged  In  acquiring  leases  of 
oil  lands  in  the  state  of  Olclahoma  and  else- 
where, and  undertaking  the  development  of 
the  same  for  tbe  production  of  oil.  Among 
such  holdings  was  a  lease  to  000  acres  in  the 
Haskell  oil  field  in  Oklahoma.  At  the  time 
In  question  he  had  sold  80  acres  of  this  lease 
to  the  98  OU  Company,  which  had  pnt  down 
a  well  that  prodaced  some  250  barrels  of 
on  per  day.  The  land  retained  by  him  snr- 
roanded  this  80  acres  so  transferred  to  tbe 
99  Oil  Company  on  three  sides  thereof,  and 
Banger's  west  line  of  100  acres  was  within 
250  feet  of  the  well  of  the  99  Oil  Company, 
and  the  sontb  line  of  80  acres  was  within 
200  feet  of  the  same.  On  said  80  acres  of 
land  so  held  by  him  and  within  about  200 
feet  of  the  well  of  the  99  Oil  Company,  he 
was  at  the  time  In  question  engaged  in  bor- 
ing a  wdl  which,  when  completed,  produced 
about  20  barrds  of  oil  and  some  6,000,000  feet 
of  gas.  Later  he  bored  two  other  wells  on 
the  lease,  neither  of  which  proved  successful. 
Tbe  nncontradlcted  testimony  of  J.  J.  Hawk, 
a  stockholder  in  tbe  99  Oil  Company,  Is  that 
his  leasehold  of  480  acres  was  at  the  time 
when  Ranger  made  the  transfers  reasonably 
worth  fl8,000.  In  addition  to  this,  the  evl- 
dmce  tends  to  show  that  he  had  other  leases 
and  large  sums  of  money  on  deposit  in  sun- 
dry banks,  Including  that  of  plaintiff,  which, 
less  the  amount  given  his  wife,  he  used  in  his 
oil  operations  until  the  fiuads  were  exhausted 
In  his  onsuccessful  operation  in  developing 
bis  property.  Other  than  a  number  of  un- 
dated letters  written  by  F.  B.  Banger,  which 
tbe  testimony  shows  he  commenced  writing 
more  than  a  year  after  the  transfers,  and 
oontlnned  for  two  or  three  years,  the  evi- 
dence shows  that,  in  addition  to  tbe  note  held 
by  plaintiff  and  upon  which  Banger  as  In- 


dorser  was  indebted  In  the  sum  of  $3,&00  be 
was  also  an  indorser  upon  a  note  of  the  Lom- 
guey  Mining  Company,  held  by  the  Hellman 
Trust  &  Savings  Bank  of  Los  Angeles. 
Whether  this  note  was  secured  collaterally, 
or  whether  the  mining  company  .was  able  to 
pay  the  same.  Is  not  disclosed,  nor  is  the  date 
of  maturity  of  the  note  shown.  It  does  ap- 
pear, however,  that  the  note  was  fully  paid 
in  the  month  of  August  following  the  trans- 
fer of  the  property  to  his  wife,  and  that  Ran- 
ger's fitanding  with  the  Hellman  Trust  & 
Savings  Bank  was  such  that  they  loaned  him 
$11,000  upon  bis  unsecured  note.  With  ref- 
erence to  the  letters,  which  appear  to  have 
been  received  in  evidence  without  objection, 
and  aside  from  any  question  as  to  the  compe- 
tency of  admissions  therein  made  against 
his  wife,  Mae  B.  Banger  (as  to  which  we  en- 
tertain grave  doubt),  the  letters  have  little  or 
no  probative  force  other  than  to  tend  to  es- 
tablish the  fact  that  at  the  time  of  the  trans- 
fers Ranger  was  a  man  possessing  consider- 
able means,  consisting  of  cash  deposited  in 
banks,  oil  leases  and  boring  machinery  used 
in  connection  with  the  development  of  oil  on 
such  leaseholds.  Upon  these  facts  this  court 
cannot  say  the  evidence  was  insufficient  to 
Justus  the  finding  that  Banger  was  solvent 
and  able  to  pay  his  debts  at  the  time  when  he 
made  the  transfers.  Nor,  considering  the 
character  of  the  property  owned  by  blm,  its 
situation  In  being  contiguous  to  the  well  of 
the  90  Oil  Company,  and  the  fact  that  after 
the  transfers  he  expended  large  sums  of  mon- 
ey, imtil  he  had  exhausted  his  funds.  In  bor- 
ing wells  and  devdoplng  the  property  In  an 
unsuccessful  attempt  to  find  oil,  can  this 
court  say  the  trial  court  erred  In  oondndlng 
that  Ranger  In  making  the  transfers  did  not 
at  the  time  contemplate  insolvency.  On  the 
contrary.  It  appears  that  Ranger  In  making 
the  transfers  retained  property  in  value 
largely  in  excess  of  his  debts.  While  tbe 
leasehold,  upon  development  thereafter  made 
at  a  large  expenditure,  proved  valueless,  such 
fact  In  itself  Is  insufficient  to  establish  fraud 
on  the  part  of  Ranger.  In  Bvans  v.  Sparks, 
170  Cal.  632,  160  Pac.  872.  it  is  said  (quoting 
from   the  syllabus): 

"In  an  action  by  a  creditor  to  set  aside  such 
a  conveyance,  proof  that  the  assets  retained  by 
the  grantor  *  *  *  subsequently  became  val- 
ueless does  not  compel  the  conduaion  that  the 
transfer  was  fraudulent  and  that  the  grantor 
was  Insolvent" 

So,  here,  the  fkct  that  the  leasehold,  valued 
at  the  time  of  the  transfer  in  the  sum  of 
$48,000,  subsequently,  upon  the  expenditure 
of  large  sums  of  money  thereon  In  develop- 
ing the  same,  proved  valueless,  does  not  com- 
pel the  conclusion  that  Banger  was  either  In- 
solvent or  contemplated  insolvency  when  he 
made  the  transfers. 

[4]  Another  point  made  is  that  the  court 
erred  In  Its  ruling  that  F.  B.  Ranger  was  an 
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Incompetent  witness  against  bis  *wlfe,  Mae 
B.  Banger,  against  wbom  be  was  called  by 
plaintiff  to  testify.  Appellant  cites  subdlvl- 
Blon  1  of  section  1881,  Code  ot  Civil  Proce- 
dure, to  tbe  ^ect  tbat  a  bnsband,  wltbout  tbe 
consent  of  tbe  wife,  cannot  be  examined  as 
to  any  communication  made  between  blmself 
and  wife  during  tbe  marriage,  and  argues 
tbat  Ranger's  testimony  was  competent  as  to 
all  matters  otber  tban  as  to  communications 
made  between  blm  and  bis  wife  during  tbe 
marriage.  Tbe  same  section  provides  tbat 
"a  busband  cannot  be  examined  for  or 
against  bis  wife  wltbont  ber  consatt" 
Clearly,  tbe  action  was  one  against  ber,  and 
tbe  purpose  of  calling  bim  was  to  testify 
against  ber.  Wltbout  ber  consent  be  was 
not  a  competent  witness.  As  between  bus- 
band and  wife,  tbe  declared  policy  of  tbe  law 
Is  to  encourage  confidence  and  preserve  It  In- 
violate, and  bence  tbe  broad  provision  of  tbe 
statute  above  quoted,  subject,  bowever,  to  ex- 
ceptions witbln  wblcb  tbe  case  Is  not  In- 
cluded. 
Tbe  judgment  is  affirmed. 

We  concur:    CONBET,  P.  J. ;  JAMES,  7. 


(*»  Cal.  App.  462) 

RANGER  V.  FIRST  NAT.  BANK  OF  HAS- 
KELL, OKU    (Civ.  3343.) 

(District   Court   of   Appeal,    Second   District, 
Division  1,  CaUfomia.    Oct.  6,  1920.) 

Frasdulest  oonvayaiHMS  «S957(4)— Traasfer  of 
Diosey   before   Indebtedness    not   subject  to 
elaina  of  subsequent  creditors. 
Wbere  a  husband  at  a  time  he  was  not  in- 
solvent, and  had  no  expectation  ot  becoming, 
made  bis  wife  a  present  ot  money  and  she  pur- 
chased an  antomobile,  the  automobile  cannot  be 
reached  by  the  husband's  subsequent  creditors. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Cbarles  Wellborn,  Judge. 

Action  of  claim  and  delivery  by  Mae  B. 
Ranger  against  tbe  First  National  Bank  of 
Haskell,  Okl.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Tbomas  A.  Sanson  and  E>.  R  Morris,  botii 
of  Los  Angeles,  for  api>eUant. 

Davis,  Kemp  &  Post,  of  Los  Angeles,  for 
respondent 

SHAW,  J.  Defoidant,  having  obtained  a 
Judgment  against  F.  B.  Ranger,  caused  an 
execution  to  be  issued  tbereon  wblcb  was 
levied  upon  a  Rauscb  &  Laing  electric  coupfi 
and  a  CadUlac  automobile  then  in  possession 
of  plaintiff  bereln,  Mae  B.  Banger,  wbo  claim- 
ed ownership  of  tbe  same.  Under  the  execu- 
tion so  levied  tbe  property  was  by  the  sheriff 
sold  to  defendant  for  tbe  sum  of  $300.   There- 


upon plaintiff  brought  this  action  of  claim 
and  delivery.  Judgment  for  tbe  restoratloa 
of  possession  of  the  property  was  rendered  in 
ber  favor,  from  which  defendant  appeals. 

The  contention  made  by  appellant  is  Iden- 
Ucal  with  that  made  in  the  case  of  First  Na- 
tional Bank  of  Haskell,  Oklahoma,  v.  Mae  B. 
Banger,  193  Pac.  788,  Involving  other  trans- 
fers of  property  by  Ranger  to  bis  wife,  name- 
ly: That  title  to  these  cars  was  transferred- 
by  F.  B.  Ranger  to  plaintiff,  Mae  B.  Ranger, 
while  be  was  Indebted  to  defendant  bank, 
and,  if  he  was  not  Insolvent  at  tbe  time  be 
made  tbe  transfer,  be  made  it  in  contempla- 
tion of  Insolvency.  The  Rauscb  &  Loin^ 
electric  coupC  was  purchased  in  December, 
1913,  with  money  given  plaintiff  by  her  bus- 
band  as  a  Christmas  present,  long  before  he 
became  Indebted  to  defendant,  and  bence, 
since  it  was  property  acquired  by  ber  prior 
to  the  time  when  tbe  bank  became  a  cred- 
itor of  F.  B.  Ranger,  it  could  not  be  subjected 
to  tbe  payment  of  indebtedness  thereafter 
incurred.  In  part  only  was  the  Cadillac  paid 
for  out  of  funds  given  by  Banger  to  his  wife 
after  incurring  tbe  indebtedness  to  defend- 
ant, but  since  in  an  opinion  this  day  filed 
in  tbe  case  of  First  National  Bank  of  Has- 
kell, Oklahoma,  v.  Ranger  et  aL,  193  Pac  788, 
Civil  Na  3342,  affirming  the  judgment  of  the 
trial  court  therein,  it  was  held  tbat  anch 
transfer  of  money  by  F.  B.  Ranger  was  not  in 
fraud  of  his  creditors.  It  follows  tbat  plain- 
tiff herein  was,  as  held  by  tbe  trial  court,  the 
owner  and  entitled  to  possession  of  both  ve- 
hidea. 

The  judgment  is  affirmed. 

We c<»cnr:  OONBBY,  P.  J.;  JAMBS,  J. 


(49Cal.  App.  SS9) 

GOOD  V.  CITY  OF  SAN  BERNARDINO. 
(Civ.  3352.) 

(District  Court  of  Appeal,  Second  District 
Division  1,  California.  Oct  18,  1920.  Hear- 
ing Denied  by  Supreme  Court  Dec.  9,  WJO.) 

I.  Munldpai  oorporations  «sa74l(l)— Sarvlv- 
ing  heir  who  has  presented  demand  agalast 
city  for  death  does  not  loss  action  bsoaase 
othar  heir  has  neglected  to  Join. 
Under  Charter  of  City  of  San  Bernardino, 
I  236,  providing  no   claim  or  demand  of  any 
kind  shall  be  the  basis  of  an  action  against  the 
dty  unless  a  verified  claim  in  writing  specify- 
ing the  items  shall  be  filed  with  the  city  clerk 
at  least  30  days  before  action,  surviving  heir 
who  has  presented  a  demand  for  damages  on 
account  of  a  death  negligently  caused  by  the 
city  does  not  lose  her  right  of  action  merely 
because  some  other  heir  has  neglected  or  rs- 
fused  to  join  in  making  the  demand,  or  because 
it  subsequently  appears  there  is  another  heir, 
unknown  at  the  time  of  filing  of  the  demand. 
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2.  Master  and  servant  «=988(l)— City  not  Ha. 
ble  for  death  of  painter  employed  by  other 
painter  engaged  withont  authority  by  water 
oommlssloner. 
Where  a  member  of  the  board  of  water 
commisaioners  of  the  city  of  tJan  Bernardino 
directed  a  painter  to  do  each  painting  as  was 
necessary  at  a  pumping  plant,  and  the  painter. 
on  the  second  day  of  his  work,  hired  plaintiff's 
decedent,  and  they  worked  together  painting 
for  a  while  until  decedent  was  killed  by  elec- 
tric shock  while  painting  the  ceiling  of  a  room 
in  which  certain  electric  machinery  was  lo- 
cated, the  attempt  of  the  commissioner  with- 
out authorization  of  the  board  pursuant  to 
Charter  of  City  of  San  Bernardino,  {  139,  to 
employ  the  painter  who  employed  plaintiff's 
decedent,  was  unauthorized,  and  the  city  was 
not  liable  for  the  death;  decedent  not  having 
been  invited  on  the  premises;  and  being  a  mere 
licensee. 

Appeal  from  Superior  Court,  Elverslde 
Coonty;    Hugh  H.  Craig,  Judge. 

Action  by  Flossie  Good  against  the  City 
of  San  Bernardino.  From  Judgment  for 
plaintiff,  defendant  appeals.     Keversed. 

William  Guthrie,  City  Atty.,  and  Ralph  B. 
Swing,  both  of  San  Bernardino,  for  appellant. 

Joseph  Scott  and  A.  O.  Ritter,  both  of  Los 
Angeles,  and  A.  S.  Maloney,  of  San  Bernar- 
dino, for  respondent 

CONRBT,  P.  J.  This  Is  an  action  wherein 
Judgment  has  been  rendered,  pursuant  to  the 
verdict  of  a  Jury,  against  the  defendant  and 
In  favor  of  the  plaintiff  Flossie  Good  for  the 
recovery  of  damages  on  account  of  the  death 
of  Hugh  S.  Good.  Such  death  was  alleged 
to  bave  been  caused  by  negligence  of  the  de- 
fendant The  defendant  ari)eal8  from  the 
Judgment. 

Ab  shown  by  the  amended  complaint,  this 
action  was  prosecuted  by  said  Flossie  Good, 
together  with  Mrs.  George  MllUgan  and 
Joseph  H.  Good.  Flossie  Good  was  the  wife 
of  said  Hugh  S.  Good.  Mrs.  George  Mllligan 
was  bis  mother  and  Joseph  H.  Good  was  his 
father.  It  was  alleged  that  deceased  left  no 
children  or  grandchildren  surviving  him,  and 
that  plaintiffs  were  his  only  helra  at  law. 
The  plaintifCs  brought  the  action  as  such 
heirs,  as  permitted  under  provisions  of  sec- 
tion 377,  Code  of  Civil  Procedure.  Section 
236  of  the  charter  of  the  dty  of  San  Bernar- 
dino (Stats.  1906,  p.  077)  provides  that— 

"No  claim  or  demand  of  any  kind  whatever 
shall  be  the  basis  or  ground  for  an  action  or 
proceeding  against  the  dty  for  the  collection 
or  on  account  thereof,  unless  a  verified  claim 
in  writing,  clearly  specifying  the  item  or  items 
constituting  such  claim  or  demand  shall  be  filed 
with  the  city  derk,  or  with  the  board  or  com- 
mission having  jurisdiction  to  allow  or  reject 
the  same^  at  leart  thirty  days  prior  to  the  com- 
mencement of  such  action  or  proceeding." 


It  was  shown  by  the  evidence  that  more 
than  30  days  prior  to  the  ccnnmencement  of 
this  action  the  plaintiff,  Flossie  Good,  filed 
with  the  dty  derk  a  demand  for  the  sum 
of  $10,000,  basing  her  said  dalm  on  the  al- 
leged nef^lgence  of  the  defendant  resulting 
in  the  death  of  daimant's  husband,  the  said 
Hugh  S.  Good,  at  the  same  time  and  place 
alleged  in  the  complaint  in  this  action. 
There  being  no  evidence  that  any  other  claim 
or  demand  was  ever  filed  or  presented  to  the 
dty,  the  defendant  moved  for  a' nonsuit  and 
for  the  dismissal  of  the  action,  the  motlcm 
being  based  npon  the  absence  from  the  daim 
received  In  evidence,  of  any  reference  to  the 
plaintiffs  Mrs.  George  Mllligan  and  Joseph 
H.  Good.  There  were  other  grounds  of  the 
motion  not  pertinent  to  the  point  now  under 
consideration.  Upon  the  ground  stated,  the 
court  sustained  the  motion  as  to  the  plaintiffs 
Mrs.  George  Mllligan  and  Joseph  H.  Good, 
but  denied  the  same  as  to  the  plaintiff  Flossie 
Good. 

[1]  Appellant  now  claims  that  the  right  to 
maintain  the  action  was  Joint  and  cannot  be 
maintained  by  the  widow  alone;  that  when 
the  action  is  not  brought  by  the  execu- 
tor or  administrator,  but  brought  by  the 
heirs  of  the  deceased,  then  all  of  the  heirs 
must  join  as  plaintiffs,  or  those  refusing 
to  Join  mast  be  made  defendants.  Code 
Civ.  Proc.  S  S82.  It  Is  argued  that  this  is  a 
substantial  defense,  fOr  the  reason  that  the 
rendition  of  a  Judgment  In  favor  of  the 
widow  alone  would  not  relieve  the  defendant 
from  its  liability,  if  any,  to  the  mother  and 
father  of  the  deceased.  But  since  the  mother 
and  father  of  the  deceased  Joined  with  the 
widow  as  plaintiffs  in  this  action,  we  cannot 
see  that  her  situation  in  this  respect  Is  any 
different  from  that  which  would  have  existed 
tf  the  mother  and  father  had  refused  to  Join 
in  this  action  and  if  the  widow  for  that  rea- 
son, had  made  them  defendants.  Appellant, 
relying  upon  the  rule  that  "a  right  created 
in  favor  of  several  persons,  Is  presumed  to 
be  Joint,  and  not  several"  (av.  Code,  1 1431), 
asserts  that  the  plaintiff,  Flossie  Good,  can- 
not maintain  this  action  without  first  proving 
that  the  preliminary  demand  presented  by 
her  to  the  dty  was  made  not  only  on  her 
own  behalf  but  on  behalf  of  the  other  heirs. 
Our  attention  is  not  directed  to  any  decision 
directly  determining  this  point  Taking  Into 
consideration  the  purposes  of  the  charter  pro- 
vision, we  are  not  prepared  to  say  that  a 
surviving  heir  who  lias  presented  a  demand 
of  the  character  here  in  question  must  lose 
her  right  of  action  merely  because  some 
other  heir  has  neglected  or  refused  to  Join  in 
making  such  demand,  or  perhaps  t>ecau8e  It 
subsequently  appears  that  there  is  another 
heir  who  was  unknown  at  the  time  of  the 
filing  of  her  demand. 

The  complaint  alleged  that  on  the  17th  day 
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of  Angnst,  1917,  while  said  Hugh  8.  Good 
was  lawfully  engaged  In  painting  the  In- 
terior of  defendant's  pnmpbonse,  with  the 
knowledge  and  consent  of  said  defendant 
city,  and  while  in  the  exercise  of  due  care 
and  caatlon,  be  came  In  contact  with  certain 
wires,  etc.,  and  was  thereby  Injured  by  a 
powerful  current  of  electricity  then  and 
there  present  in  said'  wires,  etc.,  resulting  In 
bis  death  on  the  same  day.  The  negligence 
of  defendant  was  alleged  to  consist  In  Im- 
proper construction  and  Installation  of  the 
apparatus;  in  failure  to  place  danger  sig- 
nals ;  in  failure  to  guard  or  screen  the  same 
from  contact ;  In  failure  to  properly  operate, 
inspect  and  use  said  apparatus;  in  permit- 
ting said  apparatus  to  become  and  remain  in 
a  defective  condition  by  failure  to  property 
Inspect  and  protect  the  same;  In  permitting 
and  allowing  a  high  and  dangerous  current 
of  electricity  to  pass  through  said  wires, 
etc.,  without  proper  and  sufficient  insulation 
and  protection ;  in  failure  to  warn  deceased 
of  the  dangerous  character  of  said  wires, 
etc.;  in  negligently  failing  to  provide  for 
said  Hugh  B.  Good  a  safe  and  suitable  place 
in  which  to  work. 

The  provisions  of  the  charter  of  the  de- 
fendant placed  the  control  of  its  water  de- 
partment in  a  board  of  water  commission- 
ers consisting  of  three  members.  The  board 
Is  authorised  '^  employ  and  discharge  at 
will  racb  help  as  the  necessities  of  the  water 
service  may  demand."  It  is  required  that  a 
record  be  kept  of  all  proceedings  of  the 
board.   Section  139  provides  as  follows : 

"No  claim  for  commodities  furnished,  or  serv- 
ice performed,  shall  be  valid  unless  prior  to 
furnishing  such  commodities,  or  the  rendition 
of  the  service,  authority  for  the  same  had  been 
given  by  the  common  council  or  some  de- 
partment of  the  city  government  having  au- 
thority so  to  do.  No  member  of  the  common 
council,  or  member  of  any  department,  and  no 
dty  officer  shall  have  power  to  create  an  in- 
debtedness against  the  city,  or  to  furnish  the 
basis  of  a  daim  without  said  authority." 

0.  W.  Smith  was  a  member  of  the  board  of 
water  commissioners.  On  or  before  the  16th 
day  of  August,  Smith  directed  one  Nick  Co- 
dori,  a  painter,  to  go  out  to  the  Ferris  Hill 
pumping  plant.  The  terms  of  employment 
are  succinctly  stated  In  Smith's  testimony 
as  follows: 

"I  employed  him  to  go  out  there  and  do  sucu 
painting  as  we.  would  require;  he  was  to  get 
$4  a  day  and  he  furnish  tools  and  brushes." 

This  is  consistent  with  the  testimony  of 
Codori,  which  is  the  only  other  evidence  on 
the  subject  Codori  worked  at  the  plant  on 
August  16th  and  returned  to  work  on  the 
following  morning.  On  the  morning  of  the 
17th  Hugh  S.  Oood  came  to  the  pumping 
plant,  and,  after  some  conversation  between 
them  concerning  the  work  to  be  done  and  the 


amount  of  wages  to  be  paid,  Codori  directed 
Good  to  go  to  work.  Thereafter  they  worked 
together  until  about  9  o'clodc,  when  the  acci- 
dent happened.  There  is  no  evidence  that  the 
board  of  water  commissioners  employed  ei- 
ther Codori  or  Good,  or  ordered  the  work  to 
be  done.  There  is  no  evidence  that  any 
member  of  the  board  of  water  commlsslonerB 
or  any  ofDcial  of  the  dty,  other  than  Smith, 
knew  that  the  work  was  being  done  or  that 
Codori  was  employed  or  was  doing  any  work 
for  the  dty.  There  is  no  evidence  that  Smith 
knew  that  Good  was  at  the  pumping  plant 
or  had  been  employed  by  any  one  to  be  there. 
The  only  evidence  that  any  person  connected 
in  any  way  with  the  dty  had  knowledge  of 
Good's  presence  at  the  pumping  plant  is  found 
in  the  testimony  showing  that  Henry  Maston. 
the  engineer  who  was  running  the  jdant  for 
the  city,  was  there  on  the  morning  of  tbe 
acddent  and  knew  that  Good  was  there.  Bat 
there  is  nothing  in  the  nature  of  the  employ- 
ment of  Maston  which  tends  to  show  that  lie 
had  any  authority  to  represent  the  dty  In 
any  dealings  with  dther  Codori  or  Good,  or 
that  he  had  anything  to  do  with  their  pres- 
ence there,  other  than  that  he  did  not  pre- 
vent them  from  being  there  and  did  not  In- 
terfere with  the  work  which  they  were  doing. 

At  the  time  of  the  acddent  Codori  and 
Good  were  painting  the  ceiling  of  the  room 
in  which  the  electrical  machinery  was  locat- 
ed. The  celling  was  12  feet  above  the  floor. 
The  wires  through  which  the  electridty  came 
into  the  building,  induding  all  of  the  wiring 
alleged  to  have  been  unprotected  and  de- 
fectively insulated,  came  into  the  room  near 
the  cdllng  and  were  not  acceesible  from  the 
floor.  In  order  to  reach  the  ceiUng,  Codori 
and  Good  had  erected  a  platform  by  placing 
two  boards  at  a  hdght  necessary  for  fhdr 
purpose,  resting  one  end  of  the  boards  upon 
a  trestle  and  the  other  upon  a  transformer 
which  was  beneath  the  place  where  the  wires 
in  question  were  located.  It  was  while 
standing  on  this  platform  that  Good  came  In 
contact  with  the  wires  and  received  the  in- 
juries which  caused  his  death. 

[2]  Under  the  drcomstances  above  stated, 
the 'attempt  of  Smith  to  employ  Codori  was 
unauthorized.  Zottman  v.  San  Frandsco,  20 
Cal.  06,  81  Am.  Dec.  96;  Beams  v.  Gooley, 
171  Cal.  150,  162  Paa  293,  Ann.  Cas.  1917A, 
1260;  Foxen  v.  Santa  Barbara,  166  GaL  77, 
134  Fac.  1142;  Gamewell  Fire  Alarm  "TeL 
Co.  V.  City  of  lios  Angeles,  187  Pat  163. 
Moreover,  the  terms  of  Codori's  employment, 
even  if  it  could  be  hdd  to  have  been  author- 
ized by  the  dty,  were  such  that  bis  rights 
and  duties  were  only  those  of  a  workman 
personally  onployed  to  work  by  the  day. 
There  was  ndther  express  nor  Implied  au- 
thority of  Codori  to  employ  any  other  per- 
son to  do  that  work  or  to  assist  in  its  per- 
formance. Therefore  there  is  nothing  shows 
In  the  transaction  between  Smith  and  Codori. 
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or  between  Codorl  and  Good,  which  would 
even  hare  the  effect  to  jdaoe  CkMd  In  th« 
position  of  a  licensee  on  the  defendants 
premises.  The  only  possible  thread  upon 
which  one  might  hang  the  proposition  that 
Good  was  there  as  a  licensee  consista  In  the 
fact  that  the  engineer,  who  seema  to  have 
been  In  charge  of  the  pumping  plant,  knew 
that  Good  was  there  and  did  not  exclude  blm 
from  the  premises.  But  there  is  no  evidence 
of  negligence  amounting  to  failure  to  i)erfonn 
any  duty  tmi>oaed  by  law  upon  the  owner  of 
anch  premises  In  favor  of  a  licensee.  The 
rule  applicable  In  such  cases  was  stated  by 
this  court  In  Herold  v.  P.  H.  Mathews  Paint 
House,  39  Cal.  App.  489,  179  Pac.  414.  aa 
follows: 

"We  readily  concede  that  a  mere  licensee 
cannot  recover,  where  the  injuries  are  canaed 
•olely  by  reason  of  the  unsafe  condition  of  the 
premises,  and  without  any  active  or  overt  act 
of  negligence  committed  against  him  by  the 
occupant  or  owner  of  the  premises.  That  rule, 
however,  does  not  apply  to  a  case  where  the 
licensee  is  upon  the  premises  of  a  defendant, 
and  is  injured  oy  an  overt  act  of  negligence 
oommitted  against  him  by  the  defendant." 

In  the  present  case,  however,  there  was  not 
any  overt'  act  of  any  diaracter  done  by  the 
defendant  or  any  of  its  agents.  In  going 
into  the  pumping  plant  Hugh  S.  Good  took 
the  rlaks  of  the  premises  as  he  found  them. 
If  Hia  injuries  and  death  were  caused  by  the 
unsafe  condition  of  the  premises,  they  were 
canaed  solely  by  such  unsafe  condition.  The 
evidence,  however,  does  not  even  tend  to 
prove  that  the  position  and  condition  of  the 
wires  carrying  the  alleged  bl^-powe^  cur- 
rent of  electricity  were  such  that  they  were 
dangerous  to  a  person  entering  the  place  In 
an  ordinary  manner.  The  switches  connect- 
ing those  wires  were  placed  at  a  hel^t 
where  they  could  not  be  reached  from  the 
floor.  The  uifcontradlcted  evidence  la  that 
they  were  so  placed  for  pnrjjoses  of  safety. 
By  no  stretch  of  the  rules  governing  reason- 
able conduct  can  it  be  said  that  the  defendant 
owed  to  the  deceased  any  obligation  to  an- 
ticipate that  he  and  Codori,  or  that  tUtbar 
of  them,  would  bring  in  materials  for  a  plat- 
form  and  erect  such  platform  by  which  they 
could  climb  up  to  the  place  of  danger.  It 
must  be  remembered  that  it  was  not  shown 
and  respondent  does  not  claim  that  deceased 
was  an  employe  of  defendant  city.  Respond- 
ent's only  claim  is  that  deceased  waa  em- 
ployed upon  defendant's  premises  engaged  In 
a  work  for  the  benefit  of  defendant;  that 
he  was  not  a  mere  volunteer  on  the  premises, 
nor  trespasser,  but  was  there  by  Imidled 
invitation  for  the  purpose  of  doing  the  work 
for  which  he  had  been  hired  by  Xlck  Codorl. 
Upon  the  facta  and  for  the  reasons  already 
indicated,  we  are  sadsfled  that  deceased  was 
not  impliedly  or  at  aU  invited  to  be  on  said 


prendsea  for  the  purpose  of  doing  any  work 
or  for  any  purpose. 
The  judgment  is  reversed. 

We  ooncnr:   SHAW,  J.;  JAMBS,  J. 
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(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  Oct.  S,  1920.  Behear- 
ing  Denied  Oct.  29,  1920.  Hearing  Denied 
by  Supreme  Court  Dec.  2, 1920.) 

1.  Bills  aad  aotes  «=>39a— Plalstlfr,  bavisg  so 
aoooaat  with  bank,  waa  «ot  entitisd  to  aotloe 
of  dishonor  of  oheofc. 

Where  plaintiff  drew  on  a  bank  in  wliieh 
he  had  no  account  a  check  for  the  initial  pay- 
ment on  a  contract,  plaintiff  was  not  entitled  to 
notice  of  dishonor  pursuant  to  Civ.  Code,  i 
8196;  there  being  no  reason  why  plaintiff 
should  have  expected  the  check  to  be  honored, 
though  he  did  assert  the  contract  was  for  the 
benefit  of  a  corporation  of  which  he  was  pres- 
ident, and  which  did  have  an  account. 

2.  Sales  «s>99— dollar's  retcissloa  oa  dlsboaor 
of  bayer'a  ebeok  aot  frasdulest. 

Where  the  check  given  by  a  buyer  for  ini- 
tial payment  on  account  of  contract  for  the 
purchase  of  grapes  waa  dishonored  althoiigh 
it  had  been  represented  to  be  good,  the  act  of 
Uie  seller  in  rescinding  the  contract  cannot  be 
held  fraudulent  merely  because  the  grapes 
meantime  advanced  in  price. 

3.  Sales  «=3l04— Where  aback  givea  by  bayer 
was  disboaored,  return  waa  not  neosssary  to 
rascissloB. 

Where  a  buyer  gave  for  the  initial  pay- 
ment a  dieck  on  a  bank  in  wbidt  he  had  no  ac- 
count, and  the  same  was  dishonored,  the  seller 
may  rescind  without  returning  the  check,  for 
the  buyer  could  not  be  injuriously  affected  by 
the  seller's  retention  of  the  check,  where  It  was 
produced  in  court  in  an  action  for  breach  of 
contract 

4.  Sales  «=9l04— That  sailer  brings  Into  eourt 
buyer's  dishonored  obeok  warrants  rescission. 

Where  the  seller  on  the  dishonor  of  a  buy- 
er's check  resdnded,  and  on  the  buyer's  action 
for  breach  of  contract  brought  the  check  into 
court  for  cancellation,  that  waa  auffident  it  not 
being  neceaaary  in  aucb  caae  to  offer  to  return 
it  sooner. 

5.  Sales  «=399— Nonpayment  of  sum  specified 
In  oontraot  bold  to  warrant  rescission. 

Where  a  contract  for  the  aale  of  grapes  de- 
clared that  for  and  in  consideration  of  the 
amount  of  $500,  receipt  of  which  was  ac- 
knowledged, defendant  agreed  to  sell  to  plaintiff 
grapes  at  a  specified  price,  the  fact  that  plain- 
tiff's check  for  $600  waa  diahonored  warranted 
defendant  in  repudiating  the  contract,  even 
though  the  $500  payment  be  considered  the  first 
installment  due  nnder  the  contract. 


»Fer  other  caaea  saa  aama  toplo  and  KBT^NOMBBB  la  all  Kar-Mombarad  JMsaats  aad  ludaaaa 


Digitized  by 


Google 


794 


193  PACIFIC  BBPOBTBB 


(CaL 


Appeal  from  Superior  Court,  San  Bernard- 
ino County ;  J.  W.  Curtla,  Judge. 

Action  by  O.  Dematelfl  against  E^nk 
Vezu.  From  a  Judgment  for  defendant, 
plalntlfF  appealsl    Affirmed. 

Frank  G.  Prescott  and  Preecott  &  Prescott, 
both  of  Los  Angeles,  for  appellant 

Ralph  E.  Swing,  of  San  Bernardino,  for 
respondent 

CONBET,  P.  J.  On  the  15th  day  of  April, 
1918,  th^  plalntUt,  as  party  of  the  second 
part,  and  the  defendant,  as  party  of  the  first 
part,  entered  Into  a  contract  In  writing 
wbldi  provided  "that  for  and  In  considera- 
tion of  the  amount  of  9500,  the  receipt 
whereof  la  hereby  aclmowledged  by  the  party 
of  the  first  part,"  the  party  of  the  first  part 
agreed  to  sell  to  the  party  of  the  second 
part,  and  the  party  of  the  seccmd  part  agreed 
to  buy  a  spedfled  quantity  and  qtiallty  of 
grapes  at  a  stated  price  per  ton.  "Pay- 
ments are  to  be  made  as  follows:  The 
amount  of  $1,000  Is  payable  on  commence- 
ment of  cutting  and  picking  of  the  grapes; 
balance  to  be  paid,  half  of  the  amount  of 
grapes  picked  payable  after  same  has  been 
delivered,  and  the  other  half  respectively. 
Balance  due  Is  payable  when  all  the  grapes 
are  delivered."  In  his  complaint,  which  was 
filed  on  the  3d  day  of  July,  1918,  the 
plalntift  alleged  facts  showing  an  attempted 
resdaslon  of  the  contract  by  the  defendant; 
alleged  that  the  grapes  would  be  ready  for 
idcklng  In  the  month  of  August  1918,  and 
not  until  then;  alleged  facts  on  which  he 
relied  as  entitling  him  to  specific  perform- 
ance; and  demanded  a  decree  of  specific 
performance,  or,  in  case  such  performance 
be  impossible,  that  plalntlfl  have  judgment 
against  the  defendant  in  the  sum  of  $15,000 
damages.  Judgment  was  entered  In  favor  of 
the  defendant,  and  the  plaintiff  appeal* 
therefrom. 

The  controversy  centers  about  the  circum- 
stances attending  the  nonpayment  of  plain- 
tiff's check  for  the  sum  of  $500,  delivered 
by  the  plalntlfl  to  the  defendant  at  the  time 
of  the  execution  and  delivery  of  the  con- 
tract The  check  was  drawn  in  favor  of  the 
defendant,  and  signed  by  the  plaintiff  per- 
sonally. The  plaintiff  did  not  have  at  that 
time,  nor  at  any  of  the  times  in  question 
here,  any  personal  account  with  the  Farm- 
ers' &  Merchants'  National  Bank,  <m  which 
bank  said  check  was  drawn.  He  was  in  fact 
the  president,  and,  according  to  the  evidence, 
was  the  owner  of  all  the  stock  of  a  corpora- 
tion known  as  the  Italian-American  Vineyard 
Company,  which  corporation  did  have  an 
account  In  said  bank.  But  there  is  nothing 
In  the  contract  nor  in  any  of  the  testimony 
concerning  the  transactions  between  the  par- 
ties In  connection  with  the  making  of  the 
contract,  tending  to  show  that  the  sale  was. 


other  than  a  sale  of  the  grapes  by  the  de- 
f«idant  to  the  plaintiff  personally,  or  that 
the  plaintiff  agreed  to  or  was  expected  to 
receive  any  check  or  money  from  the  Italian- 
American  Vineyard  Company.  Defendant, 
having  dejioeited  said  check  with  another 
bank,  the  same  was  in  due  course  presented 
to  the  drawee  bank,  which  refused  payment 
The  court  found: 

"That  notice  of  the  nonpayment  of  said 
check  was  received  by  defendant  on  or  about 
the  2l8t  day  of  April,  1918;  that  defendant  be- 
lieving that  said  plaintiff  would  call  and  make 
said  check  good,  waited  until  the  9th  day  of 
May,  1918,  for  said  plaintiff  to  do  so;  that  on 
said  9th  day  of  May,  1918,  notice  of  the  dia- 
boner  of  said  check  was  given  to  plaintiff; 
that  thereafter  defendant  waited  until  the  16th 
day  of  May,  1918,  for  the  plaintiff  to  make 
said  check  good;  that  said  plaintiff  not  liaving 
made  said  check  good  and  not  having  paid  said 
consideration  for  said  contract  the  said  de- 
fendant on  May  10,  1918,  resonded  said  con- 
tract and  caused  notice  of  such  rescission  to  b« 
given  plaintiff." 

The  evidence  Is  sufficient  to  sustain  this 
finding,  except  possibly  the  finding  that  on 
the  9th  day  of  May,  1918,  notice  of  the  dis- 
honor of  the  check  was  given  to  the  plalntifT. 
The  only  evidence  of  such  notice  on  that  day 
is  found  in  the  approved  fact  that  <»  that 
day  the  idaintiff  was  Informed  by  the  wife 
of  the  defendant  that  payment  of  the  check 
had  been  refused.  In  connection  with  de- 
fendant's rescission  of  the  contract  and  at 
the  time  thereof,  he  did  not  offer  to  return 
to  the  plaintiff  said  dishonored  chec^  but  at 
the  commencement  of  the  trial  of  this  ac- 
tion, the  defendant  produced  the  check  in 
court,  and  asked  that  his  Indorsement  tliere- 
on  be  canceled,  and  that  the  check  be  returned 
to  the  plaintiff.  The  plaintiff  refused  to  re- 
ceive said  check,  and  It  was  filed  with  the 
clerk  of  the  court  and  there  remains  in  evi- 
dence. On  the  17th  day  of  June,  1918,  the 
plaintiff  tendered  to  the  defendant  the  sum 
of  $500  in  lawful  money  of  the  United  States, 
In  payment  of  the  $500  consideration  men- 
tioned in  said  contract  and  then  and  there 
demanded  that  defendant  carry  out  said 
contract,  which  tender  and  demand  were 
then  and  there  refused  by  the  defendant. 
The  court  found  (and  appellant  does  not  at- 
tack this  finding) : 

"That  thereafter,  to  wit  on  the  25th  day  of 
June,  1918,  with  the  knowledge  of  plaintiff,  de- 
fendant sold  his  crop  of  black  grapes  herein 
referred  to,  to  the  Italian  Vineyard  Company; 
that  at  said  time  said  plaintiff  was  the  owner  of 
131  shares  of  the  capital  stock  of  the  said 
Italian  Vineyard  Company;  that  thereafter,  to 
wit,  on  the  3d  day  of  July,  1918,  plaintiff  herein 
instituted  this  action." 

It  should  be  noted  that  the  Italian  Vine- 
yard Company  mentioned  In  this  finding  is 
a   different   corporation   from   tlie  Italian- 
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American  Vineyard  Obmpanj.  13ie  court 
found  and  the  eyldence  proves  that  at  the 
thne  of  entering  into  the  contract  the  plain- 
tiff did  80  for  the  purpose  of  procuring  said 
grapes  for  the  use  of  the  Italian-American 
Vineyard  Company,  and  intended  that  said 
$500  check  should  be  drawn  against  the  ac- 
count of  that  company,  which  company  had 
<«  deposit  with  the  bank  money  sufficient  to 
meet  the  check;  but  the  defendant  did  not 
know  of  such  Intention  on  the  part  of  the 
plaintiff,  and  bad  no  means  of  acquiring  such 
knowledge.  The  court  further  found  as  fol- 
lows: 

"It  la  true  that  the  market  price  of  grapes 
advanced  after  the  15th  day  of  April,  1918,  but 
it  is  not  true  that  such  advance  in  said  market 
price  of  grapes  was  the  cause  of  defendant  re- 
scinding said  agreement,  but  the  said  defend- 
ant in  rescinding  said  agreement,  acted  in  good 
faith  and  without  regard  to  the  price  of  such 
grapes,  and  without  any  intention  to  take  any 
undue  advantage  of  plaintiff,  and  it  is  true  that 
defendant  did,  prior  to  the  rescission  of  said 
contract,  give  plaintiff  an  opportunity  to  pay 
the  said  consideration  for  stud  contract,  and 
that  said  plaintiff  did  not  avail  himself  of  sndi 
opportunity." 

The  foregoing  Is  not  a  statement  of  all  the 
Issues  tendered  by  the  pleadings  and  deter- 
mined by  the  decision  of  the  trial  court, 
but  is  sufficient  to  exhibit  those  elements 
of  the  case  which  are  brought  to  ova  atten- 
tion by  sippellant  in  the  statement  by  his 
counsel  of  the  grounds  of  appeal  relied  upon 
by  him. 

Appellant  contends  that  the  mistake  In  the 
check's  signature  was  made  by  defendant's 
agent  under  circumstances  that  the  defend- 
ant himself  Insisted  upon.  Assuming  that 
the  witness  Castera,  by  whom  the  check  was 
written  out,  was  the  agent  of  defendant,  no 
negligence  on  the  part  of  such  agent  Is  es- 
tabllshed  by  the  evidence.  The  error,  if 
any,  was  solely  In  the  signature  of  the  dieck, 
which  signature  was  placed  thereon  by  the 
plaintiff.  If  the  plaintiff  Intended  to  draw 
this  check  on  the  account  of  the  Italian- 
American  Vineyard  Company,  that  fact  ap- 
pears to  have  been  known  to  him  alone. 

[1]  Appellant  next  contends  that  he  was 
entitled  to  notice  of  dishonor  of  the  check 
In  regular  and  due  course,  as  upon  any  other 
bill  of  exchange,  and  that  such  notice  was 
not  given.  Section  3195  of  the  Civil  Code 
provides  as  follows: 

"Notice  of  dishonor  is  not  required  to  be  giv- 
en to  the  drawer  in  either  of  the  following  cas- 
es: *  *  *  4.  Where  the  drawer  lias  no  right 
to  expect  or  require  that  the  drawee  or  ac- 
ceptor will  honor  the  instrument." 

Since  the  plaintiff  bad  no  account  with  the 
bank  on  which  the  check  was  drawn,  he  had 
no  right  to  expect  or  require  that  the  same 
would  be  paid  by  that  bank.  The  defend- 
ant, therefore^  was  not  under  obllgatloin  to 


give  to  the  plaintiff  any  notice  ot  dishonor 
of  such  check. 

[2]  Appellant  next  contends  that  the  at- 
tempted rescission  of  the  contract  did  not 
comply  with  the  conditions  required  by  sec- 
tion 1601  of  the  Civil  Code,  In  that  defend- 
ant did  not  rescind  promptly  upon  discovering 
the  facts  whldi  be  claims  entitle-  him  to 
rescission,  and,  further.  In  that  he  did  not 
restore,  or  offer  to  restore,  to  plaintiff  the 
said  check.  Appellant  claims  that  the  at- 
tempted rescission  was  an  act  of  bad  faith, 
prompted  by  the  fact  that  between  the  date 
of  the  contract  and  the  date  of  re8ClS8l<Mi 
there  was  a  great  increase  in  the  market 
price  of  black  grrapes.  It  is  true  that  the 
market  price  of  grapes  advanced  within  the 
specified  period  of  time;  but  this  fact  is 
not  alone  sufficient  to  compel  a  finding  that 
such  advance  in  the  market  price  was  the 
cause  of  defendant's  rescission  of  the  con- 
tract The  court  found  that  the  defendant 
acted  In  good  faith,  and  that  finding  is  well 
warranted  by  the  evidence,  which  tends  to 
prove  that  defendant  rescinded  the  contract 
for  the  very  definite  and  sufficient  reason 
that  the  check,  which  he  bad  received  on  the 
IMsitive  assurance  that  It  was  good  and  In 
consideration  whereof  he  had  delivered  the 
contract,  had  been  dishonored  and  had  so 
remained  for  a  period  of  nearly  one  month. 

[3,  4]  The  rescission  of  the  contract  does 
not  fail  merely  because  at  the  time  thereof 
defendant  did  not  restore,  or  offer  to  restore, 
the  dishonored  check  to  the  plaintiff.  "There 
are  exceptional  cases  where  restoration,  or 
an  offer  to  restore,  before  suit  brought.  Is 
not  necessary — as,  for  instance,  where  the 
thing  received  by  the  plaintiff  is  of  no  value 
whatever  to  either  of  the  parties;  or  where 
the  plaintiff  has  merely  received  the  individ- 
ual promissory  note  of  the  defendant;  or 
where  the  contract  is  absolutely  void;  or 
where  it  clearly  appears  that  the  defendant 
could  not  possibly  have  been  injuriously  af- 
fected by.  a  failure  to  restore."  Kelley  t. 
Owens,  120  CaL  502,  47  Pac.  369,  52  Pac. 
797;  California,  etc.,  Co.  v.  Schiappa-Pletra, 
151  Cat.  732,  738,  91  Pac.  693.  In  this  case, 
under  the  facts  as  shown,  the  check  was  of 
no  value  and  the  plaintiff  could  not  possibly 
have  been  Injuriously  affected  by  its  reten- 
tion In  defendant's  hands  until  the  time 
when  'It  was  produced  In  court.  Moreover, 
It  has  been  held  that  on^  rescIs8l<H)  of  a 
contract  of  sale,  where  the  defendant  vendee 
had  given  his  note  as  part  of  the  original 
transaction.  It  was  sufficient  for  the  vendor 
to  offer  to  surrender  the  note,  even  after 
action  brought,  and  bring  it  into  court  to 
be  canceled.  Coghlll  v.  Boring,  IS  Oal.  218; 
Whyte  V.  Kosencrantz,  123  Cal.  634,  642, 
56  Pac.  436,  69  Am.  St  Bep.  90.  Under  this 
rule,  It  was  sufficient  In  this  case  that  the 
defendant  brought  Into  court  the  plaintiff's 
check  and  left  it  there  for  cancellation. 
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[I]  rinany,  It  la  claimed  by  ai^Mllant  that 
the  payments  provided  for  by  the  contract 
were  In  separate  installments,  and  that  fail- 
ure as  to  one  of  these  alone  wonld  not 
constitute  a  breach  of  the  entire  contract 
We  will  assume  (although  it  Is  not  entirely 
dear  from  the  reading  of  the  contract)  that 
the  $600  mentioned  at  the  beginning  of  the 
contract  was  to  be  an  Installment  of  the 
purchase  price,  and  not  a  separate  considera- 
tion for  the  y»idor's  entry  into  the  contract ; 
nevertheless,  we  are  of  the  opinion  that  the 
fiiilure  or  refusal,  without  sufladent  cause, 
by  the  buyer  to  make  that  payment,  Jostl- 
fled  a  repudiation  of  the  contract  by  the 
seller.  Loe  Angeles  Gas,  etc.,  Co.  v.  Amal- 
gamated Oil  Ca,  166  Cal.  776,  781,  106  Paa 
66;  California  Sugar,  etc.,  Ag^icy  y.  Feno- 
yar,  167  Cal.  274.  280,  13»  Pac.  671. 

PlalntUTs  notice  of  appeal  is  a  notice  of 
appeal,  not  only  from  the  Judgment,  but  also 
from  the  order  denying  his  motion  for  a  new 
trial  of  the  action.  As  there  is  not  any  right 
of  appeal  from  an  order  denying  a  motion 
for  a  new  trial  (Code  Gtv.  Proc.  |  963),  that 
appeal  is  dismissed. 

The  Judgment  is  afBrmed. 

We  concur:    SHAW,  J. ;  JAMES,  J. 


(4S  Cal.  App.  525) 

COULDTHIRST  et  al.  v.  SOUTHERN  PAC. 
R.  CO.     (Civ.  2128.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Oct  11,  1020.) 

1.  Justleea  of  the  peace  «=936(2)— Aetion  to 
recover  for  stock  killed  by  railroad  on  alleg- 
ed private  land  Involves  title  to  land. 

In  a  complaiot  for  the  killmg  of  stock  by  a 
railroad  brought  under  Civ.  Code,  |  486,  as 
amended  by  St.  1915,  p.  1281,  the  aUegation 
that  the  plaintiffs  were  owners  of  tlie  land 
along  the  railroad  is  material,  so  that  the  ac- 
tion involves  title  to  land  ond  is  beyond  the 
jurisdiction  of  a  jaatice's  court. 

2.  Jattlces  of  tlie  peace  9=>75( I)— Answer  ua- 
neoessary  to  remove  cause  where  want  of 
Jurisdiction  appears  from  oemplaint. 

The  provisions  of  Code  Civ.  Proc.  |  838, 
providing  for  transfer  of  a  case  from  the  Jus- 
tice court  when  it  appears  by  verified  answer 
that  the  title  to  land  is  involved,  does  not  re- 
quire a  verified  answer  to  defeat  the  Jurisdic- 
tion of  the  justice,  where  it  appears  from  the 
face  of  the  complaint  that  title  to  land  is  in- 
volved. 

3.  Constitational  law  «=>56— Constitutional  Ju- 
risdiction cannot  be  changed  by  legislation. 

The  legislature  cannot  change  the  jurisdic- 
tion conferred  upon  courts  of  the  justices  of 
the  peace  by  the  Constitution,  though  it  may 
regulate  the  mode  or  manner  in  which  the  Jn- 
risdiction  may  be  invoked  or  challenged. 


4.  Jostleasof  the  peace  ^»36(2)— Necessity 
of  proving  railroad  was  not  on  publlo  lands 
defeats  Jurisdiction. 

Elven  under  Civ.  Code,  |  486,  as  amended 
by  St.  1916,  p.  1281,  authorizing  recovery  for 
the  killing  of  animals  by  railroads  passing 
through  private  lands  under  circumstances  dif- 
ferent from  killing  by  railroads  passing  through 
public  lands,  it  is  necessary  for  plaintiffs  to 
prove  that  the  land  in  question  was  not  public 
land,  'which  involves  proof  of  title  to  land,  bo 
that  the  justice  of  the  peace  has  no  JurisdietioB 
thereof. 

5.  Justice*  el  the  peace  «=3l4l  (2)— Superior 
court  on  appeal  has  no  Jurisdiction  if  Jnatlcc 
ha4  lone. 

The  superior  eoart  acquires  no  JurisdiGtion 
in  a  case  appealed  from  a  Justice  court  if  the 
justice  of  the  peace  had  no  Jarisdiction. 

6.  Justices  of  the  peace  «=3l4l(4)  —  Neither 
appellate  nor  Supreme  Court  have  Jurisdio- 
tion  of  aotlon  Involving  less  than  $300. 

Under  Const  art  6,  I  4,  neither  the  appel- 
late court  nor  the  Supreme  Court  has  appellate 
Jurisdiction  in  action  for  killing  stock  involv- 
ing less  than  $300;  it  being  conceded  that  titl* 
to  property  was  not  involved. 

Appeal  from  Superior  Court,  Lassen  Comi- 
ty;  H.  D.  Burroughs,  Judge. 

Action  by  H.  T.  Couldthlrst  and  other* 
against  the  Southern  Pacific  Railroad  Com- 
pany. From  a  judgment  for  defendant  idaln> 
tiffs  appeaL   Affirmed. 

F.  A.  Eelley,  of  Susanville,  for  appeQants. 
Devlin  Se  Devlin,  of  Sacramento,  for  re- 
spondent 

BCRNBTT,  J.  The  action  was  brought  In 
a  justice  court  of  Lassen  county  to  recover 
damages  for  the  killing  of  certain  stock  be- 
longing to  plaintiffs.  The  dnim  was  based 
upon  the  provisions  of  section  485  of  the  Civil 
Code,  as  amended  In  1916  (St  1915,  p.  1281), 
requiring  railroads  to  maintain  fences  on 
both  sides  of  the  railroad  track  and  making 
them  responsible  for  Injury  to  stock  caused  by 
failure  to  observe  said  duty.  A  demurrer  was 
interposed  upon  various  grounds  indudiug  the 
want  of  Jurisdiction  of  the  subject  of  the  ao- 
tlon and  of  the  person  of  the  defendant  and 
the  failure  to  state  a  cause  of  action.  The 
demurrer  was  sustained  upon  the  ground  of 
the  want  of  Jurisdiction  of  the  justice  court, 
and  the  action  was  thereupon  dismissed. 
Plaintiffs  then  appealed  to  the  superior  court 
"on  questions  of  both  law  and  fact"  l^e 
superior  court  affirmed  the  judgment  of  the 
lower  court  sustaining  said  demurrer. 

[1]  Among  the  allegations  of  the  amended 
complaint  Is  the  following: 

"That  plaintiffs  for  several  years  last  past 
have  been  and  now  are  the  owners  of  the  fid- 
lowing  described  land,  situate,  lying  and  bcins 
in  Lassen  county,  state  of  California  and  more 
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particularly  described  as  fonowB,  to  ^vit"  (laid 
property  being  described  therein). 

The  ownership  of  real  property  was  thus 
put  in  issue  by  the  complaint,  and,  If  It  was 
necessarily  Involved  In  the  determination  of 
the  cause,  it  would  follow  that  the  justice 
court  had  no  Jurisdiction  to  try  the  action. 
Section  838,  Code  Civ.  Froc.  Indeed  it  has 
been  decided  that  the  action  brought  under 
Bald  section  485  of  the^  Civil  Code  does  neces- 
sarily Involve  the  ownership  or  possession  of 
real  property,  and  therefore  a  justice  court 
baa  no  jurisdiction  to  try  such  action.  Wills 
T.  Southern  Padflc  Co.,  81  Cal.  App.  723, 
161  Pac.  601;  Holman  v.  Taylor,  31  Cal. 
838;  Boyd  v.  Southern  California  By.  Co., 
126  Cal.  571,  68  Pac.  1046. 

[2, 3]  Nor  was  it  necessary  for  the  defend- 
ant to  raise  the  question  by  filing  a  verified 
answer  as  specified  in  said  section  838  of  the 
Code  of  Civil  Procedure.  That  Is  required 
only  wh«i  the  want  of  Jurisdiction  does  not 
appear  on  the  face  of  the  complaint  Herein, 
however,  It  was  expressly  alleged  by  the 
plaintiffs  that  they  were  the  owners  of  said 
real  property,  and,  this  being  a  material 
allegation  In  an  action  brought  under  said 
section  of  the  Civil  Code,  advantage  could  be 
takeu  of  it  by  filing  a  demurrer.  It  cannot, 
of  course,  be  disputed  that  the  defendant 
could  not  by  failure  to  file  an  answer  clothe 
the  Justice  court  with  the  Jurisdiction  which 
it  is  denied  by  the  Constitution.  King  v. 
Kutner-Ooldstein  Co.,  135  Cal.  66,  67  Pac. 
10.  Manifestly,  the  Legislature  itself  could 
not  change  the  jurisdiction  that  has  been  con- 
ferred upon  the  various  courts  by  the  Con- 
stitution, although  It  may  regulate  the  mode 
or  manner  in  which  the  jurisdiction  of  a 
court  may  be  Invoked  or  challenged. 

[4]  It  is  true,  as  pointed  out  by  respondent, 
that  the  decisions  of  the  appellate  courts 
spedflcally  holding  that  the  justice  court  has 
no  jurisdiction  of  actions  brought  under  said 
section  486  of  the  Civil  Code  were  rendered 
beton  said  section  was  amended  in  1916. 
But  there  can  be  no  doubt  that  the  title,  pos- 
session, or  right  of  possession  ia  equally  in- 
volved under  said  section  as  amended.  The 
effect  of  the  law  Is  not  changed  In  that  re- 
spect, since.  In  order  to  recover  under  the 
■mended  section,  It  Is  Incumbent  upon  the 
plaintiffs  to  show  that  the  loss  or  injury 
to  his  Uve  stock  happened  along  some  portion 
of  the  railroad's  right  of  way  not  rtmnlng 
through  or  upon  public  lands,  that  la.  In  other 
words,  at  a  place  where  the  adjoining  lands 
were  In  private  ownership  or  possession. 

[S]  It  appearing  that  the  justice  court  was 
without  jurisdiction  to  try  the  cause.  It  was 
entirely  proper  for  the  superior  court  on  ap- 
peal to  afitan  said  Judgment  There  ooold 
be  no  trial  In  the  superior  court,  since  its 
Jurisdiction  is  entirely  dnlvative,  and,  the 
Justice  of  the  peace  having  no  jurisdiction. 


the  superior  court  acquires  none  by  the  ap- 
peal. Ballerlno  v.  BIgelow,  90  OaL  600,  2T 
Pac.  372;  Null  v.  Superior  Court,  4  CaL  App. 
207,  87  Pac.  392;  Bates  v.  Ferrier,  19  CaL 
App.  79,  124  Pac.  889 ;  Bartnett  v.  HuU,  10 
Cal.  App.  91,  124  Pac.  886. 

[8]  The  case,  of  course.  Is  distinguishable 
from  such  decisions  as  City  of  Madera  v. 
Black,  184  Pac.  307,  where  the  parties  ap- 
peared In  the  superior  court  and  submitted  to 
trial  without  objecting  to  jurisdiction  or  to 
the  irregular  manner  tn  which  the  case  may 
have  reached  the  superior  court  Moreover, 
If  we  concede  that  plaintiffs  are  right  in  their 
contention  that  the  case  does  not  Involve  title 
to  or  right  of  possession  of  real  property,  and 
that  it  Is  within  the  exclusive  Jurisdiction  of 
the  Justice  court  since  the  amount  sued  for 
was  less  than  $300,  then  it  would  necessarily 
follow  that  this  court  as  well  as  the  supreme 
court  has  no  Jurisdiction  to  entertain  this  ap- 
peal. Neither  of  said  tribunals  is  given 
jurisdiction  of  an  appeal  In  a  case  such  as 
the  appellants  claim  this  one  to  be.  Const, 
of  Oal.,  art  6,  {  4 ;  Willow  Land  Ca  ▼.  Oold- 
schmldt,  U  CaL  App.  297, 104  Pac.  841;  Ed- 
sall  V.  Short  122  CaL  633,  66  Pac.  327. 

In  any  view  of  the  case,  It  seems  dear 
that  this  court  cannot  grant  plaintiffs  any  re- 
lief In  this  proceeding. 

The  Judgment  is  affirmed. 

We  concur:  PBBWBTT,  Presiding. Judge 
pro  tern.;  HABT,  3, 


WATSON  V.  PRYOR. 


(49  Cal.  App.  554) 
(CIv.  2198.) 


(District  Court  of  Appeal,  Third  District  Call- 
fomia.    Oct  11,  1920.) 

1.  Appeal  and  error  €=>373(l)— One  undertak- 
ing on  appeal  from  several  orders  Insuffloieat. 

In  supplementary  proceedings,  wbere  no 
final  order  was  entered,  and  where  there  was 
but  one  notice  of  appeal,  reciting  that  the  i^- 
peal  was  "from  tiie  orders  made  after  judgment 
in  said  action,  refusing  to  permit  plaintiff  to 
examine  defendant  upon  proceedings  supple- 
mentary to  execution  concerning  the  owerahip 
by  defendant  of  property,  real  or  personal,  and 
of  assets  belonging  to  him,  which  said  orders 
were  made  and  entered  *  *  *  in  words  and 
figures  following,"  and  enumerating  18  rulings 
as  orders  appealed  from,  the  appeal  was  from 
the  18  rulings,  and  not  from  one  order,  and  be- 
cause of  appellant's  failure  to  file  more  than 
one  undertaking  will  be  dismissed. 

2.  Appeal  and  error  (Ss>39 1(2)— Appeal  from 
18  rulings,  not  under  alternative  method.  In 
which  only  one  undertaking  hat  been  filed, 
will  be  dismissed. 

Appeal  from  18  separate  rulings,  not  taken 
under  the  alternative  method  in  which  only  one 


OBoFor  oUmt  eases  sm  laiiM  topio  and  KBY-NUMBBB  In  aU  Ker-Nombaad  SiswU  and  Indaua 


Digitized  by 


Google 


798 


103  PACIFIC  RBPOBTES 


(CaL 


undertaking  has  been  filed,  will  be  dismisBed, 
since  in  such  case  no  new  or  amended  under- 
takings can  be  filed. 

3.  Appeal  and  error  «=3225— Objection  to  ex- 
amination In  Bupplamentary  proceedings  most 
be  made  below. 

That  examination  of  defendant  on  a  second 
supplementary  proceeding  hearing  related  to 
matters  as  to  whicli  lie  was  examined  on  tlie 
first  hearing  cannot  be  made  for  the  first  time 
on  appeal.  > 

4.  Execution  (8=>380— Second  examination  In 
supplementary  proceedings  discretionary  with 
court. 

It  is  discretionary  with  the  court  to  permit 
a  second  examination  in  supplementary  proceed- 
ings. 

5.  Execution  4=3397— Debtor  in  supplementary 
proceedings  may  be  examined  as  to  property 
In  another  state. 

A  creditor  is  entitled  to  examine  debtor  on 
supplementary  proceedings  as  to  property  sit- 
uated in  another  state. 

6.  Appeal  and  error  (S=:>82 (5)— Rulings  on  evi- 
dence In  supplementary  proceedings  held  not 
appealable  as  "special  order  made  after  final 
Judgment." 

An  appeal  will  not  lie  from  18  separate 
rulings  on  the  admissibility  of  proposed  evi- 
dence In  supplementary  proceedings  in  which 
there  wag  no  final  order  entered,  under  Code 
Civ.  Proc.  §  719;  such  rulings  not  being  "spe- 
cial orders  made  after  final  judgment,"  within 
section  963. 

7.  Appeal  and  error  «=>l  16— Orders  in  supple- 
mentary proceedings  appealable  only  In  oases 
provided  by  law. 

Proceedings  supplemental  to  execution  are 
a  substitute  for  a  creditor's  bill,  and  wliile  they 
are  not  separate  actions,  they  are  separate  pro- 
ceedings in  an  original  action  and  appeals  lie 
from  orders  therein  only  in  the  cases  provided 
by  law. 

Appeal  from  Superior  Court,  Slsldyoa 
County ;  James  F.  Lodge,  Judge. 

Action  by  W.  S.  Watson  against  Thomas 
D.  Pryor.  From  18  orders  made  In  pro- 
ceedings supplemental  to  execution,  plain- 
tiff appeals.    Appeal  dismissed. 

Peck,  Banker  &  Cole  and  C.  D.  Detblefsen, 
all  of  Oakland,  for  appellant 
Taylor  &  Tebbe,  of  Ireka,  for  respondent. 

PREWBTT,  Presiding  Judge  pro  tem.  In 
this  case  the  plaintiff  and  appellant  appeals 
from  IS  orders,  made  by  the  lower  court  on 
proceedings  supplemental  to  execution.  But 
one  notice  of  appeal  was  given.  The  clerk 
certifies  that  "an  undertaking  on  appeal  in 
due  form  has  been  properly  filed  in  the  fore- 
going action." 

[1]  The  defendant  and  respondent  Insists 
that,  as  there  were  18  appeals  and  but  one 


undertaking,  the  appeals  must  be  dismissed, 
and  he  dtes  authorities  which  sustain  his 
position.  People  r.  Center,  61  CaL  191; 
Home,  etc.,  v.  Wilklns,  71  CaL  626,  12  Pac. 
799;  Meley  T.  Boulon,  104  Cal.  262,  37  Pac. 
931.  The  appellant  does  not  controvert  the 
soundness  of  these  authorities,  but  he  seeks 
to  avoid  their  effect  by  claiming  that  his  ap- 
peal is  from  but  one  order,  to  wit,  a  certain 
ruling  or  order  made  by  the  court  in  ruling 
vilpoB  the  admissibility  of  evidence,  wherein 
the  court  used  this  language: 

"I  am  inclined  to  the  opinion  that  the  exam- 
ination should  be  confined  to  the  property  Bfr. 
Pryor  may  liave  acquired  since  the  prior  ex- 
amination." 

This  Is  clearly  a  ruling  upon  the  admissi- 
bility of  proposed  evidence,  and  is  one  of 
some  28  similar  rulings.  No  final  Judgment 
or  order  was  made  or  entered  by  the  court 
adjudicating  the  rights  of  either  party,  and 
the  appeals  are  from  IS  of  above  28  rulings. 
AU  the  rulings  appealed  from  are  described 
in  one  notice  of  appeal,  and  are  referred  to 
therein  as  follows: 

"Appeals  to  the  Supreme  Court  of  the  state 
of  California  from  the  orders  made  after  judg- 
ment in  said  action,  refnmng  to  permit  plain- 
tiff to  examine  defendant  upon  proceedings  sup- 
plementary to  execution  concerning  the  owner- 
ship by  defendant,  of  property,  real  or  personal, 
and  of  assets  belonging  to  him,  which  said  or- 
ders were  made  and  entered  *  *  *  in  words 
and  figures  following  to  wit." 

Then  follows  at  leng^th  an  enumeration  of 
18  rulings  from  which  the  appeal  la  taken. 

[2J  1.  It  is  not  claimed  that  the  appeal  is 
talcen  under  the  alternative  method.  If  it 
was  not  so  taken,  then  it  follows  from  the 
authorities  above  cited  that  no  new  or  amend- 
ed undertakings  can  be  filed,  and  the  ai^teal 
must  be  dismissed. 

[S,  4]  2.  But  conceding  that  this  court  may 
go  beyond  the  claim  of  the  appellant,  and 
hold  that  the  appeal  is  taken  under  the  al- 
ternative method,  the  appellant  is  placed  in 
no  more  favorable  positicm.  It  appears  from 
the  statement  of  the  court  In  his  ruling  em- 
braced in  the  flrstruumbered  exception  that 
the  defendant  had  once  before  been  subject- 
ed to  an  examination  upon  tlie  same  matter. 
No  objection  was  made  at  the  time  as  to  the 
truth  of  this  statement,  and,  clearly,  the  ex- 
amination was  conducted  upon  the  assump- 
tion that  such  prior  examination  had  been 
had.  Even  if  the  mere  statement  of  tlie  court 
is  an  unsatisfactory  method  of  ahowlnff  the 
fact,  still,  the  proceeding  having  t>een  con- 
ducted upon  that  assumption,  it  is  too  late 
to  raise  the  point  for  the  first  time  on  ap- 
peal. It  is  well  settled,  both  in  this  state 
and  elsewhere,  that  it  ia  In  the  diacretloai  <^ 
the  court  to  permit  a  second  examination. 
Freeman  on  Bxecutions,  {  406a ;  12  Eni^do- 
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pedla  of  Evidence,  237.    The  f6Ilowlng  Call- section  647  of  the  Code  of  CItII  Procedure, 


fomla  cases  conclusively  dispose  of  the  mat- 
ter: 

'^t  baa  been  held  that  after  such  examination 
has  been  had  and  the  creditor  baa  been  given 
the  privilege  of  fully  examining  his  debtor  as 
to  the  latter's  property,  he  cannot  subject  him 
to  a  second  examination  without  disclosing  to 
the  court  some  new  facts,  such  as  that  other 
facts  have  become  known  to  the  creditor  of 
which  he  was  not  apprised  at  the  former  ex- 
amination, or  matters  of  like  kind.  Our  Su- 
preme Ciourt  has  determined  that  an  order 
made  at  the  conclusion  of  such  a  proceeding  will 
be  res  adjudicata  as  to  all  matters  properly 
therein  involved  snd  considered."  People  v. 
McKamy,  28  Cal.  App.  106,  ISl  Pae.  743. 

"The  judgment  creditor  and  debtor  are  par- 
ties to  the  proceeding,  and  each  is  at  liberty 
to  call  and  examine  witnesses  in  respect  to  any 
contested  fact  wliich  may  be  brought  in  issue 
in  the  coarse  of  the  proceeding.  If  the  parties 
to  such  a  proceeding,  as  between  themselves 
and  their  privies,  are  not  estopped  from  again 
litigating  the  same  matters  in  another  form  of 
action,  the  whole  proceeding  would  be  but  a 
judicial  farce,  accomplishing  no  useful  end." 
McCaUough  v.  Caark,  41  CaL  298. 

In  the  last  case  the  affidavit  contained  a 
defect  similar  to  the  defect  in  the  affidavit 
In  the  case  at  bar.  In  that  it  failed  to  set  out 
any  new  or  additional  facts  in  support  of  a 
second  examination. 

[S]  3.  It  is  clear  that  a  creditor  is  entitled 
to  examine  his  debtor  as  to  property  situated 
in  another  state.  Freeman  on  Executions,  | 
394,  and  many  authorities  there  cited;  Mc- 
Oee  V.  McSween^,  84  CaL  100,  23  Pac.  1117 ; 
Tomlihson  v.  Webster  Mfg.  Co.  (O.  C.)  84  Fed. 
381.  Nevertheless,  the  trial  court  committed 
no  error  in  refusing  permission  to  conduct 
a  eecond  examination:  First,  because  the  af- 
fidavit upon  which  the  same  was  based  is 
insufficient;  and,  secondly,  the  right  to  a 
second  examination  rests  in  the  sound  dia- 
cretion  of  the  trial  court,  subject  only  to  the 
limitation  as  to  its  abuse. 

(I]  4.  The  rulings  in  question  are  not  ap- 
pealable. Ko  final  judgment  was  entered  in 
the  matter  as  c<MitempIated  by  section  719  of 
the  Code  of  Civil  Procedure,  and  the  court 
entered  no  final  order  determining  any  right 
or  liability.  Mere  rulings  upon  the  admis- 
sibility of  proposed  evidence  are  not  orders 
within  the  meaning  of  section  963  of  the  Code 
of  Civil  Procedure  as  "special  orders  made 
after  final  judgment." 

The  court,  in  discussing  the  character  of 
orders  that  are  denned  excepted  to  onder 


in  McGulre  v.  Drew,  83  Cal.  225.  23  Paa  312, 
uses  the  following  language: 

"We  do  not  understand  that  a  ruling  made 
during  the  progress  of  a  trial,  either  admitting 
or  rejecting  evidence,  is  an  order  within  the 
meaning  of  above  section.  By  section  1003 
of  the  Code  of  Civil  Procedure,  an  order  is 
defined  as  follows:  'Every  direction  of  a  court 
or  judge,  made  or  entered  in  writing  and  not 
included  in  a  judgment,  is  denominated  an  or- 
der.   An  application  for  an  order  is  a  motion.' " 

[7]  The  examination  of  the  judgment  debt- 
or is  not.  In  itself,  an  end,  but  is  one  of  the 
steps  In  the  means  to  an  end,  and  errors 
committed  in  the  course  of  the  examinati(m 
are  not  reviewable  on  appeal  until  the  end 
sought  by  the  proceeding  has  been  first  crys- 
tallized into  a  final  order  granting  or  denying 
the  proposed  relief  or  dismissing  the  pro- 
ceeding. "The  order  appealed  from  is  not 
a  special  order  made  after  final  judgment, 
within  the  meaning  of  subdivision  2  of  sec- 
tion 963  of  the  Code  of  Civil  Procedure,  al- 
though it  was  made  subsequent  to  the  entry 
of  judgment.  It  in  no  manner  affected  the 
judgment  or  bore  any  relation  to  it,  either 
by  way  of  enforcing  it  or  staying  its  opera- 
tion. Neither  is  it  a  final  determination  of 
any  matter  affecting  the  appellant  in  the 
proceeding  in  the  court  in  which  it  was 
made."  Kaltschmldt  v.  Weber,  136  Cal.  676, 
69  Pac.  497.  This  authority  is  peculiarly  ap- 
plicable to  the  matter  now  under  examina- 
tion. The  rulings  complained  of  neither  add- 
ed to  nor  substracted  from  the  relief  granted 
in  the  Judgihent,  nor  did  they  adjudicate  any 
rights  or  establish  any  liabilitleB.  Pfoceed- 
ings  supplemental  to  execution  are  a  substi- 
tute for  a  creditor's  bill,  and,  while  they  are 
not  Separate  action  (Collins  v.  Angell,  72 
Cal.  513,  14  Pac.  135),  they  are,  nevertheless, 
separate  proceedings  in  an  original  action 
(Bryant  v.  Bank  of  California,  7  Pac.  128),^ 
and  aiqpeals  lie  from  orders  therein  only  in 
the  cases  provided  by  law.  The  18  rulings 
above  mentioned  are  not  within  this  class. 

Whether  the  appellant  is  entitled  to  any 
appropriate  relief  without  the  entry  of  some 
final  order,  or  in  case  the  court  declines  to 
enter  a  final  order,  need  not  at  this  time  be 
discussed. 

The  appeal  is  dismissed. 

We  concur:  HART,  J. ;  BTJBNBTT,  J. 


*  Reported  in  full  In  the  'Paelfle  Reporter ;  re- 
ported as  a  memorandum  decision  witbout  opinion 
in  68  CaL  xlz. 
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PEOPLB  V.  ADKIN8.     (Cr.  619.) 

(District  Ooart  of  Appeal,  Third  Diitriet,  Oali- 
fornia.    Oct  U,  1920.) 

1.  Homldda  «=9276— Salf-defMM  held  for  Jary. 

The  question  of  self-defense  in  Itomidde 
prosecntion  lieli  for  Jury, 

2.  Criminal  law  «=»II59(3)— Verdict  oa  eon- 
flioting  evldeaoe  conclusive. 

A  Terdict  on  conflicting  evidenet  is  con- 
duBiTe  on  appeaL 

3.  Criminal  law  <&=>  1 037 (2)— Absence  of  re- 
qaest  for  Instruction  to  disregard  improper 
remarks  precludes  review. 

In  absence  of  request  that  court  direct  Jury 
to  disregard  improper  remarks  of  prosecutor, 
defendant  cannot  complain  tliereof  an  appeaL 

Appeal  from  Superior  Court,  Solano  Coun- 
ty;  W.  T.  O'DonneU,  Judge. 

Jobn  A.  Adlcins  was  convicted  of  man- 
slaugbter,  and  from  Judgment  of  conviction 
and  order  denying  new  trial  he  appeals.  Af- 
firmed. 

H.  B.  Manning  and  Thomaa  J.  Horan, 
both  of  Vallejo,  for  appellant 

U.  8.  Webb,  Atty.  Qen.,  and  J.  Charlea 
Juiea,  Deputy  Atty.  Gen.,  for  tbe  People. 

NICOL,  Presiding  Jtwtlce,  pro  tern.  De- 
fendant was  Informed  against  by  the  district 
attorney  of  Solano  county  for  tbe  crime  of 
murder.  He  was  thereupon  tried  and  convict- 
ed of  manslaughter,  and  be  prosecutes  this 
appeal  fronr  tbe  Judgment  and  order  denying 
his  motion  for  a  new  trial. 

It  appears  from  the  evidence  that  <m  the 
evening  of  November  16,  1910,  the  defendant 
in  tlie  company  of  Bessie  A.  Hamilton,  Hazel 
Chapman,  and  Walter  W.  Foster,  were  pres- 
ent at  a  roadhouse  known  as  Monreal's 
place,  situated  about  two  ralles  outside  of 
the  city  of  Vallejo.  Defendant  and  hls'  party 
engaged  In  dancing  for  about  an  hour  and  a 
half  when  the  deceased,  Charles  Denlo,  with 
his  wife,  Martha  Denlo,  and  his  brother-in- 
law,  Stewart  B.  Reynolds,  and  the  wife  of 
Stewart  B.  Reynolds,  entered  the  dance  hall 
and  took  a  table  which  was  unoccupied  and 
had  accommodations  for  four,  and  said  de< 
ceased  and  his  party  took  seats,  thereat; 
that  shortly  thereafter  the  defendant  left 
bis  seat  and  proceeded  to  the  deceased's  table, 
where  at  the  time  were  seated  Mr.  and  Mrs. 
Stewart  B.  Reynolds,  the  deceased  and  his 
wife  having  left  the  table  and  not  being 
present  at  the  time,  and  asked  Mrs.  Rey- 
nolds, to  whom  he  was  a  stranger,  to  dance 
with  Wm,  Mrs.  Reynolds  testified  that  In 
reply  ta  his  request  that  she  dance  .with 
him  she  said,  "Ko  thank  you,  I  do  not  dance 
with  anybody  but  my  own  party,"  and 
that  the  defendant  swore  at  her.    The  de- 


fendant testified  that  when  he  aaiced  her  to 
dance  with  him  she  tlhrew  the  contents  of  a 
glass  In  his  face.  The  deceased  having  re- 
turned, a  quarrel  ensued  over  this  occur, 
rence,  between  the  defendant  and  Reynolds 
and  the  deceased,  which  terminated  in  the 
shooting  wbicb  caused  the  death  of  the  said 
Charles   Denlo. 

The  defendant  claims  that  wlien  he  fired 
the  fatal  shot  that  caused  the  death  of  the 
said  Charles  Denlo  he  was  acting  In  neces- 
sary self-defense  and  to  repel  a  dangerous 
and  violent  attack  then  being  made  upon 
him  by  the  said  Charles  Denlo  and  his  broth- 
er-in-law Stewart  B.  Reynolds. 

Mrs.  Martha  Denlo,  the  wife  of  the  deceas- 
ed, testified  Hhat,  at  the  time  deceased  was 
shot  by  defendant  deceased  was  "standing 
beside  me.  We  were  standing  about  16  <«'  20 
feet  from  Mr.  Adkins,  watching  him  stmg- 
gllng  with  tbe  women  of  his  party,  one  of 
whom  he  kicked  to  the  floor,  and  then  pointed 
his  revolver  and  shot  my  husband."  On 
cross-examination  this  witness  testified  that 
she  and  deceased  .were  Just .  standing  there 
and  defendant  was  struggling  with  some 
of  the  women  of  his  party  and  kicked  one  of 
them  to  the  floor  and  then  pointed  his  gun 
at  deceased  and  shot ;  that  there  was  no  man 
near  the  defendant  at  the  time,  Just  the  two 
women.  It  was  shown  by  the  testimony  of 
the  examining  physician  that  there  were  no 
powder  bums  on  the  body  of  the  deceased. 

[1, 2]  It  was  the  province  of  the  Jury  to 
determine  the  question  whether  or  not  the 
evidence  supported  defendant's  claim  that 
at  the  time  of  the  shooting  he  was  acting  in 
necessary  self-defense.  It  was  for  the  Jury 
to  say  whether  or  not  the  story  of  the  de- 
fendant should  be  believed,  and  the  evidence 
being  conflicting  the  verdict  of  the  Jtiry  is 
final  and  conclusive.  People  v.  Bongo,  169 
Cal.  71,  145  Pac.  1017.  "Since  our  appelate 
Jurisdiction  extends  only  to  questions  of 
law,  we  mnst  accept  as  proven  the  facts  as 
detailed  by  the  witnesses  for  the  state." 
People  V.  Moore,  155  CaL  237,  238,  100  Pac. 
688. 

The  appellant  contends  that  the  district 
attorney  was  guilty  of  misconduct  during  his 
argument  to  the  Jury.  The  alleged  misconduct 
consisted  in  his  reading  to  the  Jury  during  bis 
argument  a  certain  article  written  by  James 
A.  Johnston,  warden  of  San  Quentln  peniten- 
tiary, as  to  the  evils  of  persona  carryinc 
concealed  weapons. 

[3]  There  is  nothing  in  the  point  of  this 
alleged  misconduct  of  the  district  attorney. 
Conceding  that  the  reading  of  the  article 
was  improper,  there  was  no  request  made 
that  the  court  direct  the  Jury  to  disregard 
the  same,  and  hence  the  appellant  cannot 
now  complain.  People  v.  Shears,  133  CaL 
164,  06  Pac.  295;    People  v.  Xe  Foo,  4  CaL 
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App.  7S0,  80  Pac.  400;  People  r.  Kramer,  IIT 
CaL  647,  49  Paa  842;  People  t.  Beayer,  88 
Cal.  419,  23  Pac  821;  People  r.  Vl(*roy,  182 
Pac  764. 

Finding  no  error  In  the  record,  the  judg- 
ment and  order  appealed  from  are  aflSrmed. 

We  concur:    BABT,  J.;    BURNBTT,  J. 


(49  Cal.  App.  ITS) 

CITY  OF  SAN  DIEGO  v.  KEROKHOFP  et  al. 
(Civ.  3364.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Oct.  5,  1920.  Hearing 
Denied  by  Supreme  Court  Dec.  2,  1920.) 

1.  Appeal  aid  error  «s>l092(8),  1071(1)— Er. 
ror  In  admlssloa  of  avtdenee  barmleas. 

Where  plaintiff  In  no  erent  conid  recover, 
errors  in  findings  or  the  admission  of  erldenee 
were  harmless. 

2.  Mealolpal  oorporatlons  «=3680,  681(1)— 
Where  powers  of  oounoll  were  enHmerated, 
they  ehoald  be  striotly  eoMtnied. 

Where  a  city  diarter  specified  the  powers 
of  the  conndl  with  respect  to  granting  fran- 
diisea  to  steam,  street,  and  intemrban  rail- 
roads to  use  the  streets,  the  charter  provisions 
should  be  strictly  construed  in  favor  of  the 
city. 

3.  Manloipal  oerporatlons  «9>680,  681(1)— 
EaumeratloB  of  powers  exoludes  those  aot 
speeilled. 

Where  the  powers  of  the  dty  cooncH  to 
grant  franchises  to  steam,  street,  and  intemr- 
ban railroads  to  use  the  streets  were  enumer- 
ated, all  powers  not  enumerated  were  excluded. 

4.  Municipal  oorporatlons  •s»79— Charter  flov- 
ems  over  general  aot  In  reapeet  to  street 
railroads. 

The  granting  of  franeliises  for  street  rail- 
roads being  a  municipal  affair,  the  charter 
provisions  of  San  Diego,  relating  tliereto,  will 
govern  over  the  Broughton  Act,  but  with  re- 
spect to  franchises  for  intemrban  railroads  as 
to  whidk  the  dty  charter  is  silent  the  act  gov- 


6.  MaaMpa]  eorporations  «s>683(2)— Aet  re* 

latlng  to  granting  of  franohlses  not  grant  of 

any  right,  though  preventing  grant  axeopt 

on  eempetitive  bidding. 

The  Bronghton  Act,  declaring  that  every 

franchise  or  privilege  to  construct  or  operate 

street   or   intemrban   railroad   on   any   public 

street  or  highway  shall  be  granted  on  com- 

petltive  bidding,  is  not  the  grant  of  any  right 

or  franchise,  though  it  does  prevent  the  giant 

of  any  such  right  except  on  competitive  bidding. 

«.  Msnldpal  >oorporatlons    «=>683(2)— Fran- 

ehlsa  granted  by  city  Invalid  beoanse  granted 

without  eompetltlve  bidding. 

San  Diego  (Charter,  art  2,  c  2,  |  1,  snbds. 

48,  47,  and  section  9,  provide  that  the  council 

shall  have  -  the  authority  to  grant  franchises 

to  lay  street  railroad  tracks  over  streets  of 


the  dty,  and  to  allow  any  railroad  company  or 
corporation  to  enter  the  dty,  but  that  the 
council  shall  not  grant  authority  to  construct 
street  railway,  except  on  competitive  bidding, 
etc.  In  1007  the  council  granted  to  individuals 
the  right  to  construct  railroad  tracks  on,  over, 
along,  and  across  highways,  etc.  The  Brongh- 
ton Act  of  1005,  then  in  JForce,  dedares  that 
every  franchise  or  privilege  to  construct  or 
operate  street  or  iuterurban  railroads,  etc.,  ex- 
cept steam  railroads,  shall  be  granted  on  com- 
petitive bidding.  Civ.  Code,  ||  404-494,  relate 
to  the  organization  of  railroad  companies  known 
generally  to  the  courts  as  steam  railroads,  while 
other  sections  deal'  with  street  railroad  com- 
panies. Beld  that,  though  Const  art  11,  | 
11,  gives  each  city  the  power  to  enforce  local 
police  regidations,  and  notwithstanding  the 
grant  authorized  the  use  of  any  sort  of  power, 
the  franchise  must  be  deemed  invalid,  as  there 
was  no  compliance  with  the  charter  provision 
as  to  competitive  bidding,  for  the  council,  being 
without  authority  to  charter  a  railroad  com- 
pany, the  franchise,  which  was  to  individuals, 
must  be  deemed  for  a  street  or  intemrban  road, 

7.  Munlolpal  oorporatlons  «S9683(3)— City  held 
to  have  burden  of  showing  validity  of  fran- 
chise in  salt  on  bond  given  on  gnat  of  fran- 
ohise. 

Where  a  dty  was  asserting  the  validity  of 
franchise  so  as  to  recover  on  a  bond  given  by 
the  grantees  thereof.  It  has  the  burden  bf  show-, 
ing  that  the  franchise  came  within  the  excep- 
tion of  the  Broughton  Act  so  as  to  be  valid. 

8.  Manldpal  eorporations  «ss682(3)— City 
oounoll  held  not  to  have  power  to  grant  per- 
petual right  of  way. 

Where  a  dty  charter  anthoriaed  the  conn- 
efl  to  provide  for  the  sale  and  conveyance,  or 
lease  of  all  land  not  dedicated  or  reserved  for 
public  use,  the  council  was  withoat  aothority 
to  grant,  withoat  consideration,  a  perpetnal 
right  of  way  over  public  property. 

9.  Munlolpal  eorporations  «=368S(3)— Where 
Tranohlse  was  Invalid,  no  aotlon  ean  be  main- 
tained en  bond. 

Where  a  frandtise  for  the  construction  of 
a  railroad  on  municipal  streets  was  invalid,  no 
action  can  be  maintained  on  a  bond  given  for 
performance  thereof. 

Appeal  from  Superior  0>art,  iJoa  Angelea 
County ;  Fred  H.  Taf t.  Judge. 

Action  by  the  City  of  San  Diego,  a  mmiio- 
tpal  ooiporadon,  against  William  O.  Kerck- 
hoff  and  others.  From  a  Judgment  for  de- 
fendanta,  plaintiff  appeals.    Affirmed. 

8.  J.  HIgglns,  City  Atty.,  Arthur  F.  H. 
Wright,  Deputy  City  Atty.,  and  N.  B.  ]aam> 
ntack,  all  of  San  Diego,  for  appellant 

O'Mdveny,  Mllllkin  ft  Taller,  of  Loa  An- 
geles, for  respondents. 

NOURSE,  J.  This  Is  an  appeal  by  plaln- 
tlfl  from  a  Judgment  in  favor  of  defendants  In 
an  action  brought  to  recover  the  sum  of  {60,- 
000  on  a  bond  given  to  insure  the  performance 
of  the  terms  and  conditions  of  a  certain  fran- 
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.  daiaa  tor  the  constrnctlon  of  a  railroad  In  tbe 
dty  of  San  Di^o.  The  plaintUI  alleged  the 
granting  of  the  franchise  by  ordinance  of  the 
common  council  approved  April  11,  1007,  the 
acceptance  by  tbe  grantees,  the  deposit  of  a 
check  in  the  sum  of  $25,000  to  insure  the 
faithful  performance  of  the  terms  and  con- 
ditions of  the  contract,  the  return  of  the 
check  by  the  common  conndl  upon  the  filing 
of  tbe  bond  in  suit,  and  the  breach  of  the 
conditions  of  the  bond.  The  amended  an- 
swer, among  other  defenses,  alleged  that  the 
bond  was  without  consideration  because  the 
franchise  which  was  granted  by  the  common 
council  was  IDegal  and  void,  and  put  in  is- 
sue the  entire  question  of  the  validity  of  the 
franchise.  The  trial  court  failed  to  find  up- 
on the  question  of  want  of  consideration, 
but  did  find  that  the  franchise  was  granted 
substantially  in  the  manner  alleged  in  the 
complaint  The  conclusion  of  law  is  merely 
that  the  defendants  are  entitled  to  Judgment; 
but,  if  the  facts  found  to  be  true  are  such 
as  vrlll  lead  to  but  one  legal  conclusion,  this 
court  may  draw  that  conclusion  without  re- 
versing the  case  for  a  new  trial. 

[1]  Appellant  makes  a  great  many  objec- 
tions to  the  findings  made  and  tbe  court's 
(allure  to  find  upon  issues  which  are  claim- 
ed to  be  material,  and  also  makes  numerous 
assignments  of  error  in  the  mlings  of  the 
tilal  court  on  the  admission  of  evidence.  An 
examination  of  the  entire  record  fails  to 
present  a  case  where  the  asserted  errors  have 
resulted  in  a  miscarriage  of  Justice;  and, 
as  plaintiff  could  not  recover  on  the  bond  in 
view  of  the  invalidity  of  the  franchise,  as 
hereinafter  pointed  out,  it  would  serve  no 
purpose  to  return  the  case  to  tbe  trial  court 
on  account  of  any  of  the  asserted  errors  or 
to  give  further  consideration  to  than  here. 

The  attack  upon  the  franchise  is  made 
upon  two  groimds:  (1)  That  the  common 
council  did  not  comply  with  the  restrictions 
of  the  charter  of  the  dty  of  San  Diego  or 
of  the  state  law  in  making  the  grant;  and 
(2)  that  pubUc  property  of  the  city  was  given 
to  the  grantees  without  compensation  and 
in  violation  of  the  express  provisions  of  tbe 
municipal  charter. 

The  provisions  of  the  municipal  charter  re- 
lating to  tbe  granting  of  franchises  are 
contained  in  article  2,  chapter  2,  section  1, 
subdivisions  46  and  47,  and  in  section  9  of 
the  same  chapter,  reading  as  follovra: 

Subd.  40.  "To  grant  authority  for  a  term  not 
exceeding  twenty-five  years  to  construct  street 
railways  and  lay  down  street  railroad  tracks 
upon  or  over  any  of  the  streets  of  said  city, 
upon  which  cars  may  be  propelled  by  horses, 
mules,  steam,  or  other  motive  power,  or  by 
wire  ropes  running  under  the  streets  and  moved 
by  stationary  engines,  and  on  such  conditions 
as  may  be  required  by  this  charter,  or  by  or- 
dinance, and  from  time  to  time  to  establish, 
alter,  and  regulate  the  rates  of  fare  to  be 
charged  by  any  person,  company,  or  corpora- 


tion to  which  such  authority  may  be  granted." 
Stats.  1005,  p.  008. 

Sul>d.  47.  "To  allow  any  railroad  company  or 
corporation  to  enter  said  city,  and  make  its 
way  to  the  water  front  at  the  most  convenient 
point  for  pnblic  convenience;  but  no  exclusive 
right,  franchise,  or  privilege  shall  be  granted 
to  such  railroad  company;  and  the  nse  of  all 
such  rights,  privileges,and  franchises  shall  at 
all  times  be  subject  to  regulation  by  the  com- 
mon council.  Every  ordinance  granting  socb 
right,  privilege,  or  franchise  shall  be  ni>on  the 
conditions  that  said  company  or  corporation 
shall  pave  and  keep  in  repair  the  street  be- 
tween the  rails  of  each  track,  and  also  between 
the  tracks,  and  for  at  least  two  feet  on  each 
side  of  the  same,  including  switches,  turnouts, 
and  side  tracks,  and  that  said  company  or  cor- 
poration shall  allow  any  railroad  company  or 
corporation  to  which  a  sdmilar  right,  privilege, 
or  franchise  may  be  granted,  to  nse  in  common 
with  it  the  same  track  or  tracks  upon  such 
terms  as  the  c<wunon  council  shall  determine." 
Stats.  1880,  p.  655. 

Sec.  0.  "The  common  council  shall  not  grant 
authority  to  construct  a  street  railway  or  lay 
down  street  railroad  tracks  upon  or  over  any 
of  the  streets  of  said  city  except  in  the  manner 
and  on  the  terms  following,  viz.  (Here  follow 
provisions  for  the  filing  of  an  application,  pub- 
lication of  notice  thereof,  invitation  for  bids, 
and  the  award  to  the  best  bidder.]"  Stats. 
1880,  p.  668. 

The  frandiise  granted  to  two  individuals 
the  right  to  construct  "a  railway  track  or 
tracks  together  with  all  necessary  side 
tracks,  turnouts  and  switches,  and  any  and 
all  other  things  necessary  and  incident  to 
railway  construction,  maintenance  and  oper- 
ation, through,  over,  across,  upon  and  along 
any  and  all  pnblic  avenues,  plasas.  streets, 
alleys,  highways  and  pueblo,  tide,  submerged 
and  overflow  or  other  lands  belonging  to  the 
city  of  San  Diego  on  the  general  route  h»e- 
Inafter  described,  and  to  use,  maintain  and 
operate  said  railway  by  steam,  electricity  or 
other  motive  power." 

The  trial  court  having  found  that  tbe  dty 
suffered  no  damage  from  the  abandonment  of 
the  franchise,  the  question  is  whether  the 
dty  may  still  exact  tbe  penalty  of  the  bond 
U  no  consideration  passed  to  the  grantees 
and  no  Injury  was  suffered  by  the  dty.  The 
attack  upon  the  franchise  goes  to  the  man- 
ner in  which  it  was  granted.  The  argument 
is  that,  as  the  mode  is  the  measure  of  the 
power,  a  grant  which  la  not  made  in  accord- 
ance with  the  prescribed  mode  is  void.  Zott- 
man  v.  San  Francisco,  20  Cal.  96,  101,  81 
Am.  Dec.  06 ;  Pac.  Blec.  Ry.  Go.  v.  Los  An- 
geles (C.  C.)  118  Fed.  746,  753. 

It  cannot  be  ascertained  from  tbe  franchise 
whether  tbe  grant  covered  the  right  to  con- 
struct and  maintain  a  street  railroad,  an 
interurban  line,  or  a  commerdal  steam  rail- 
road. It  is  conceded  that  the  ooundl  did 
not  comply  with  the  provisions  of  section  9, 
and  that  if  the  right  to  construct  and  main- 
tain a  street  railroad  was  given  the  fran- 
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chlse  Is  void.  On  bebaU  of  appellant  it  Is 
argued  that  the  council  Intended  to  grant  a 
franchise  to  construct  and  maintain  a  steam 
railroad,  because  the  grantees  were  author- 
ized to  operate  the  road  "by  steam,  electricity 
or  other  moUre  power."  On  beiialf  of  re- 
spondents It  Is  argned  that  the  franchise 
contemjflated  either  a  street  railway  or  an 
Interurlian  line,  and  that,  If  the  former,  the 
franchise  was  yold  for  noncompliance  with 
the  provisions  of  section  9  of  the  charter, 
quoted  above,  and,  if  the  latter,  It  was  void 
for  noncompliance  with  the  act  of  March  22, 
1905  (Stats.  1905,  p.  777),  commonly  known 
as  the  Bronghton  Act 

[2,  3]  The  argument  of  appellant  is  that 
the  council  found  Its  power  to  grant'  the 
franchise  in  the  provisions  of  section  47, 
which  reads.  In  part: 

"To  allow  any  railroad  company  or  corpora- 
tion to  enter  aald  city,  and  make  its  way  to  the 
waterfront" 

Inasmuch  as  the  powers  of  the  council 
are  enumerated  at  length  In  the  charter,  It 
must  follow  that  the  municipality  has  with- 
held from  the  council  power  to  dispose  of  Its 
streets  and  other  public  property  except  to 
such  extent  and  in  such  manner  as  may  be 
specified  in  the  charter.  These  powers  being 
Inherent  in  the  dty  as  a  matter  of  munici- 
pal af(alr,  the  provisions  of  the  charter  must 
be  strictly  construed  In  favor  of  the  dty. 
So  construing  them,  it  follows  that  the  coun- 
cil Is  authorized  to  allow  £  railroad  company 
or  corporation  to  enter  the  city,  either  for 
the  purpose  of  finding  a  terminus  there  or 
for  the  purpose  of  passing  through  the  city 
to  reach  another  terminus.  This  Is  in  con- 
sonance with  the  decision  of  the  Supreme 
Court  In  People  v.  Craycroft,  111  Cal.  544, 
44  Pac.  463,  wherein  It  was  held  that  the 
provisions  of  the  act  of  March  23,  1898 
(Stats.  1883,  p.  288),  prescribing  the  terms 
and  conditions  upon  which  a  franchise  might 
be  granted  "to  construct  or  operate  rail- 
roads along  or  upon  any  public  street,"  did 
not  apply  to  a  steam  railroad  which  must 
Itass  through  a  dty  or  town  in  order  to  con- 
struct and  operate  Is  road  between  fixed  ter- 
mlnL 

[4-7]  The  provisions  of  the  Broughton  Act, 
as  In  force  at  the  time  the  franchise  was 
granted  were,  generally,  that— 

"Every  franchise  op  privilege  •  •  •  to 
construct  or  operate  street  or  intenirban  rail- 
roads   apon    any    public    street    or    highway, 

*  *  *  or  to  ezerdse  any  other  privilege 
whatever,    •    •    *    except     steam     railroads, 

*  *  *  Shan  be  granted  upon  the  conditions 
in  this  act  provided,  and  not  otherwise."  Stats. 
1906,  p.  777. 

The  sections  following  provide  In  detail 
a  plan  for  lettiilg  sudti  franchises  upon  com- 
petitive bidding.  Wherever  this  act  had  not 
been  made  inappllfiable  by  conflicting  charter 
provisions,  the  oonndl  oonld  not  grant  a 


franchise  to  construct  or  operate  a  street  or 
intenirban  railroad,  or  any  other  privilege 
except  a  steam  railroad,  without  competitive 
bidding.  Any  franchise  granted  otherwise 
wonld  be  void. 

The  history  of  this  legislation  shows  that 
the  original  act  of  1898  read: 

"Every  franchise  or  privilege  to  •  •  • 
construct  or  operate  railroads  •  •  •  or  to 
exercise  any  other  privilege  whatever."  Stats. 
1893,  p.  288. 

In  March,  1896,  the  Supreme  Court,  in 
People  V.  Craycroft,  supra,  held  that  the 
act  did  not  apply  to  a  conunerdal  railroad 
desiring  "to  make  a  connection  through  the 
town  of  those  portions  of  its  road  extending 
upon  either  side  of  the  town  to  Its  o^iosite 
termini."    In  this  connection  the  court  said: 

"The  builder  of  the  road  must  own  and  oper- 
ate the  whole  line;  the  right  to  do  so  is  part 
of  its  corporate  franchise,  and  how  is  it  pos- 
sible that  any  other  person  or  corporation 
can  acquire  the  right  to  construct,  and  own 
and  operate,  as  a  distinct  and  Independent  road 
and  franchise,  that  part  of  the  road  necessary 
to  connect  its  two  ends?  This  law  was  not 
intended  to  apply  to  snch  a  case,  bnt  only  to 
those  cases— as  of  street  railroads-4n  which 
bona  fide  competition  is  possible." 

And  again: 

"It  is  the  policy  of  this  state  to  encoorage 
the  building  of  railroads,  and  a  corporation 
complying  with  the  statutory  prerequisites  ac- 
quires, among  other  things,  the  right  to  con- 
struct and  operate  its  road  between  the  termini 
named  in  its  articles  of  incorporation.  In  the 
exercise  of  this  right  it  may  pass  through  dties 
and  towns  along  its  route,  If  they  are  willing 
to  grant  the  privilege." 

Immediately  following  this  decision  the 
Legislature,  in  1897,  amended  section  1  of 
the  Broughton  Act  to  read  in  part  as  fol- 
lows: 

"Every  franchise  or  privilege  •  •  •  to 
construct  or  operate  street  railroads  •  •  • 
or  to  exerdse  any  other  privilege  whatever 
*  *  *  except  steam  railroads."  Stats.  1897, 
p.  135. 

This  act  was  superseded  by  the  act  of  1901 
(Stats.  1901,  p.  266),  which  in  turn  was 
amended  in  1908  (Stats.  1903,  p.  90),  bnt 
wltbont  material  change.  In  1005  the  act 
in  force  when  the  franchise  was  granted 
superseded  the  earlier  act,  and  for  the  first 
time  indnded  intemrban  railroads  In  the 
franchise  restrictions. 

In  view  of  this  legislation  and  the  rule  of 
the  Supreme  Court,  as  announced  in  the 
Craycroft  Case,  it  cannot  be  doubted  that, 
unless  c(Hitrolled  by  charter  provisions  to 
the  contrary,  no  dty  could  grant  without 
competition  a  franchise  for  any  privilege  to 
construct  or  operate  a  railroad  within  Its 
limits,  unless  such  railroad  came  within 
the  meaning  of  a  "steam  railroad"  as  that 
term  is  used  In  the  act  and  exjOalned  In  the 
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dedalon  of  tbe  coart.  The  exception  con' 
tained  In  the  act  having  been  Inserted  Im- 
mediately following  the  conrt's  decision,  it 
would  seem  apparent  the  the  Legislature  bad 
reference  to  the  character  of  railroad  cover- 
ed by  the  decision — that  Is  to  say,  a  com- 
mercial railroad  for  the  carrying  of  passen- 
gers and  freight  over  a  private  right  of  way 
between  flzed  termini,  without  regard  to  the 
motive  power,  but  running  for  some  distance 
at  least  outside  of  city  limits — such  a  road 
as  that  contemplated  by  the  sections  of  the 
Civil  Code,  464-494,  inclusive.  These  sec- 
tions, it  will  be  noted,  come  under  title  3, 
headed  "Railroad  Corporations,"  chapter  1  of 
which  relates  to  "Officers  and  Corporate 
Stock,"  chapter  2,  "Enumeration  of  Powers," 
and  chapter  8,  "Business,  How  Conducted." 
Title  4,  including  sections  497-611,  is  headed 
"Street  Railroad  Corporations,"  showing  a 
dear  intention  on  tbe  part  of  the  Legislature, 
to  distinguish  between  these  two  enterprises. 
Tlte  interurban  railroads,  whldi  were  includ- 
ed in  the  Brongbton  Act  of  1905,  are  not 
mentioned  in  the  Code,  bat  were  treated  by 
the  Supreme  Court  in  S.  F.,  etc.,  Ry.  Co.  v. 
Soott,  142  Cal.  222,  232,  75  Paa  676,  583, 
where  the  court  said: 

"There  has  recently  come  into  existence  a 
certain  class  of  railroads,  known  as  intemrban 
roads,  which  are  a  sort  of  hybrid,  having  in 
some  respects  the  characterigtica  of  the  ordi- 
nary railroad,  and  in  others  those  of  the  street 
railroad.  Within  the  limits  of  the  citiee  which 
they  enter  they  usually  pass  along  the  streets, 
and  perform  the  ordinary  functions  of  street 
railroads,  stopping  where  desired  to  let  passen- 
gers on  or  off,  and  servini;  the  public  need  for 
local  street  travd.  Ontilde  the  dtles,  on  their 
way  from  one  dty  or  town  to  another,  they 
freqnently  travel  upon  a  roadway  obtained  from 
private  persona,  not  npon  a  pablic  road,  and 
stop,  as  in  case  of  ordinary  railroads,  only  at 
stations  established  by  them  fOr  that  purpose. 
They  also  often  convey  freight  as  well  as  pas- 
sengers." 

The  decision  In  the  Scott  Case  was  ren- 
dered in  February,  1904,  and,  no  doubt,  ac- 
counts for  the  inclusion  of  interurban  rail- 
roads in  the  act  of  March,  1906,  above  noted. 
The  court  expressly  declined  to  determine 
whether  such  a  road  was  to  be  classed  as 
a  street  railroad  or  as  an  "ordinary  railroad," 
bat  did  decide  that  when  a  "franchise"  had 
been  granted  to  construct  and  operate  a  rail- 
road over  designated  public  streets  within 
the  dty,  though  the  line  continued  ontside 
the  dty  to  a  terminus  in  another  connty.  It 
was  nevertheless  a  street  railroad,  and  not 
•nbject  to  tbe  Jurisdiction  of  the  state  board 
of  eqaalization  for  taxation  purposes. 

As  has  heretofore  been  stated,  the  munic- 
ipal diarter  of  San  Diego  covered  the  Bnt>- 
Ject  of  granting  franchises  for  street  rail- 
roads at  the  time  respondents'  grant  was 
made.  That  subject  being  a  munidpal  af- 
taix,  the  charter  provisions  controlled  over 


the  Broughton  Act.  (Sanaet  Tel.  &  TeL  Co. 
V.  Pasadena,  161  Cal.  286,  282,  118  Pac  796. 
If  the  frandiise  was  for  the  operation  of  an 
Interurban  railroad,  tbe  Brou^ton  Act  con- 
trolled, because  on  that  subject  the  munid- 
pal charter  was  silent  CHouse  v.  San  Di^o, 
169  Cal.  434,  437,  114  Pac.  673.  It  Is  con- 
ceded that  neither  the  charter  nor  the 
Broughton  Act  was  followed  in  so  far  as 
they  relate  to  street  or  Interurban  railroads. 
The  case  of  appellant  then  rests  upon  the 
argument  that  a  steam  railroad  franchise 
was  granted.  Bearing  in  mind  that  the  mo- 
tive power  is  not  the  determining  factor,  an 
examination  of  the  record  fails  to  dlsdose 
anything  which  would  indicate  that  the 
character  of  railroad  contemplated  In  the 
exception  in  the  Broughton  Act  or  in  subdi- 
vlsion  47  of  the  diarter  was  Intended.  The 
ordinance  purported  to  grant  a  frandiise 
coupled  with  a  perpetual  right  of  way  over 
certain  public  property.  The  franchise  of  a 
street  railroad  finds  its  origin  in  tbe  action  of 
the  munldpallty — ^It  is  a  contract  between 
the  dty  and  the  grantee.  The  franchise  of 
the  ordinary  steam  railroad  comes  from  the 
Civil  Code,  f  466,  which  gives  to  every  rail- 
road corporation  power  to  lay  out  its  road 
and  to  construct  and  maintain  the  same 
across,  along,  or  upon  any  street,  avenue, 
or  highway.  By  section  470,  Civil  Code,  tbe 
consent  of  the  dty  authorities  must  be  bad 
to  use  the  streets  in  an  Incorporated  dty, 
but  this  consent  Ig  more  in  the  nature  of  a 
permit  than  a  franchise.  The  distinction  Is 
clearly  drawn  by  the  Supreme  Court  In  S. 
F.,  etc.,  Ry.  Co.  V.  Scott,  142  CaL  222,  228, 
76  Pac.  675,  681,  where  it  Is  said : 

"In  the  case  of  an  ordinary  railroad  the  right 
which  it  may  acquire  to  operate  its  road  along 
a  public  street  is,  .  strictly  speaking,  a  mere 
right  of  way,  similar  to  the  right  it  may  ac- 
quire from  landowners  along  the  ronte.  It  is 
a  part  of  its  roadway,  and  not  a  part  of  tbe 
frandiise,  within  the  meaning  of  the  word  in 
the  phrase  in  question.  It  imposes  no  implied 
obligation  open  tbe  grantee  or  donee  to  facili- 
tate the  local  public  use  of  the  street  by  carry- 
ing persona  from  place  to  place  thereon.  'X'he 
right  which  a  street  railroad  obtains  from  th«> 
dty  to  lay  its  track  and  operate  its  road  on  a 
street,  on  the  contrary,  is  the  most  valpable 
part  of  its  franchise.  It  carries  the  obligation 
to  serve  the  public  in  the  nse  of  the  street,  and 
is  in  furtherance  of  tbe  original  nse.  It  does 
not  receive  this  franchise  by  becoming  incor- 
porated, as  an  ordinary  road  receives  its  fran- 
chise to  operate  its  road  between  its  termini, 
but  obtains  it  afterward  by  special  grant  from 
the  municipality,  and  the  thing  thns  obtained 
indudes  both  the  roadway  and  the  franchise." 

The  framera  of  the  San  Diego  diarter  rec- 
ognized this  distinction  in  the  enactment  of 
sobdivision  47,  which  leada  in  part: 

"To  allow  any  railroad  company  or  corpora- 
tion to  enter  said  dty,  and  make  its  way  to  the 
water  front  at  the  most  convenient  point  for 
public  convenience." 
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Tbe  francblse  ct  a  street  railway  i>  lim- 
ited by  subdlylsloii  46  to  25  yean.  A  rall- 
roafl  comx>any  may,  so  far  as  tbe  charter  is 
concerned,  be  allowed  to  enter  the  city  for 
an  unlimited  time.  B^  subdivision  46  a 
street  railroad  francblse  may  be  granted  to 
"any  person,  company  or  corporation";  by 
subdivision  47  the  right  to  enter  tbe  city 
may  be  granted  to  "any  railroad  company 
or  corporation."  In  the  case  of  the  former 
the  franchise  can  be  granted  only  after  bids 
have  been  received  in  accordance  with  no- 
tice given ;  as  to  the  latter,  the  permit  may 
be  given  without  these  restrictions.  Reading 
subdivision  47  of  the  charter  with  the  sec- 
tions of  the  Civil  Code  relating  to  railroad 
corporations  sections  464-494  and  sections 
291  and  292  relating  to  the  amount  of  cap- 
ital stock  of  a  railroad  corporation  which 
must  be  subscribed  and  paid  into  the  treasu- 
ry), the  only  reasonable  interpretation  of  the 
carter  section  is  that,  when  a  railroad  cor- 
poration has  compiled  with  the  general  law 
and  obtained  a  franclilse  under  Olvll  Code, 
i  465,  the  common  council  may  permit  it  to 
enter  the  dty  of  San  Diego  and  make  its 
way  to  the  water  front.  The  evident  pur- 
pose of  the  (^rter  framers  in  omitting  the 
word  "person"  from  this  subdivision  was  to 
withhold  that  privilege  from  all  individuals 
who  had  not  brought  themselves  under  the 
restrictions  and  the  limitations  of  the  Code 
sections.  The  franchise  was  granted  for  an 
unlimited  term  to  two  individuals  who  did 
not  constitute  either  a  company  or  a  cor- 
poration. It  was  not  authorized  by  the  char- 
ter. Appellant  argues  that  the  council  found 
its  power  in  section  11  of  article  11  of  the 
Ck>nstltution,  which  gives  to  each  city  power 
to  enforce  local  police  regulations.  But  by 
this  same  section  the  exercise  of  such  power 
la  limited  to  such  regulations  as  are  "not  in 
conflict  with  general  laws."  Thus,  if  the 
charter  is  silent  upon  the  matter,  and  the 
general  laws  prescribe  the  mode  by  which 
the  power  may  be  exercised,  the  grant  con- 
tained In  the  Constitntlon  Is  limited  to  tliat 
extent 

That  the  Bronghton  Act  itself  is  not  a 
grant  of  any  right  or  franchise  cannot  be  dis- 
puted. Sunset  Tel.  &  Tel.  Oo.  v.  Pasadena, 
snpra,  272.  But  It  prevented  the  granting 
of  any  privilege  included  In  its  terms  in  any 
other  manner  than  that  prescribed.  McGln- 
nls  V.  Mayor,  163  Cal.  711,  96  Pac  367.  Sec- 
tion 465,  Civil  Code,  is  a  grant  to  railroad 
corporations;  section  470,  Civil  Code,  is  a 
limitation  upon  suCh  grant,  but  is  not  in 
Itself  a  grant  of  power  to  the  dty  or  of  any 
rlg^t  or  privilege  to  the  corporations;  sub- 
division 47  of  the  charter  is  a  limited  grant 


of  power  to  the  dty.  It  does  not,  however, 
refer  to  "steam  railroads"  and  Is  not  in 
conflict  with  the  B  rough  ton  Act 

There  was  therefore  no  express  statutory 
or  charter  grant  of  power  to  give  a  fran- 
chise to  individuals  for  such  a  railroad  as 
that  contemplated  by  the  ordinance  without 
competition.  If  the  power  existed  by  im- 
plication, it  was  nevertheless  limited  by  the 
provisions  of  the  Bronghton  Act,  because 
the  franchise  was  one  "to  exercise  any  other 
privilege"  within  the  meaning  of  the  act 
If  the  privilege  sought  was  for  a  "steam 
railroad"  within  the  exception  of  the  Brongh- 
ton Act,  the  power  of  the  dty  was  limited  by 
subdivision  47  of  the  charter  to  the  right  to 
grant  the  privilege  to  a  "railroad  company 
or  corporation."  In  this  connection,  it  should 
be  said  that,  except  as  hereinafter  noted, 
there  was  nothing  in  the  ordinance  incon- 
sistent with  a  grant  to  construct  and  opi- 
ate a  street  railroad,  and  that  if  the  coun- 
cil had  followed  the  charter  provisions  re- 
lating to  street  railroad  f  randilses,  the  ordi- 
nance would  have  been  a  valid  exerdse  of 
tlie  charter  powers.  Furthermore,  It  was  in- 
cumbent upon  the  dty.  In  this  action,  to 
bring  itself  within  the  exception  of  the 
Bronghton  Act  and  this  it  failed  to  do. 

[t]  Another  ob]ectl(ni  to  the  ordinance 
which  has  been  raised  by  the  pleadings  is 
that  it  granted  to  these  individuals  a  right 
of  way  in  perpetuity  over  public  property 
of  a  Strip  of  land  100  feet  wide  and  two 
miles  long.  This  grant  was  made  without 
consideration  and  without  compliance  with 
the  express  provisions  of  subdivision  60  of 
the  same  section  of  the  charter,  which  per- 
mits the  council  ''to  provide  for  the  sale  and 
conveyance,  or  lease,  of  all  lands  now  or  here- 
after owned  by  said  dty  not  dedicated  or 
reserved  for  public  use  •  •  •  at  public 
auction  after  publication  of  notice  thereof." 
Thus  if  the  dty  lands  were  dedicated  to  pub- 
lic use,  they  could  not  be  alienated;  if  not 
so  dedicated,  they  could  be  sold,  conveyed,  or 
leased  only  in  accordance  with  the  terms  of 
subdivision  60.  The  council  biad  no  power 
to  grant  a  perpetual  right  of  way  over  the 
lands  to  the  dty  in  any  event 

[I]  From  the  foregoing  it  follows  that  the 
purported  frandilse  was  void,  and  that  as 
it  was  the  twsis  of  the  bond  sued  on,  the 
bond  was  without  legal  consideration.  For 
this  reason  no  recovery  can  be  had  upon  the 
bond.  Other  points  raised  do  not  require 
condderation.    The  judgmoit  is  affirmed. 


We  concur: 
TAIN,  J. 


liAMGDON.   P.  J.;    BBIT- 
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(49  Cal.  App.  SOS) 

PORTUGUESE  AMERICAN   BANK  V. 
8CHULTZ.     (CIV.  34934 

(District  Court  of  Appeal,  First  District.  Di- 
vision 1,  California.  Oct  8, 1920.  Rehearing 
Denied  Not.  8,  1920.  Hearing  Denied  by 
Supreme  Court  Dec.  6,  1920.) 

1.  Escrows  <&=>9  —  Agreement  for  delivery  on 
payee  procuring  certiflcates  for  maker  sat- 
isfied by  maker  himself  procuring  certificates. 

Condition  in  escrow  agreement  for  delivery 
of  notes  to  payee  on  payee  putting  maker  in 
possession  of  automobile  registration  certifi- 
cates was  satisfied  by  maker  himself  procuring 
the  certificates. 

2.  Escrows  «=>  10— Notes  held  to  have  been 
delivered. 

Where  escrow  agreement  provided  for  de- 
livery of  notes  on  performance  of  specified  con- 
ditions, and  on  presentation,  to  bank  holding 
notes,  of  order  signed  by  maker  and  payee, 
there  was  a  good  delivery  on  the  performance 
of  the  conditions,  notwithstanding  maker's  re- 
fusal to  sign  order  for  delivery,  since  payee  on 
performance  of  conditions  had  absolute  right 
to  such  order,  and  since,  under  Civ.  Code,  f 
3529,  that  which  ought  to  have  been  done  is  to 
be  regarded  as  having  been  done. 

3.  Escrows  <Se35— Bank  holding  notes  In  escrow 
held  not  to  have  violated  duty  by  taking  as> 
signment. 

Where  there  was  nothing  in  escrow  agree- 
ments preventing  the  sale  of  notes  held  in  es- 
crow, the  bank  to  which  the  notes  bad  been 
delivered  in  escrow  did  not  violate  its  duty  as 
escrow  holder  by  talung  an  assignment  of  the 
notes  from  the  payee,  subject  to  the  conditions 
upon  which  it  held  them  in  escrow. 

4.  Bills  and  notes  «=a477— Defense  of  fraud 
must  be  pleaded. 

In  action  on  notes,  maker  to  avoid  payment 
on  ground  that  notes  were  procured  by  fraud 
must  plead  such  defense. 

5.  Bills  and  notes  «»494— Burden  Of  proving 
fraud  OR  maker. 

In  an  action  on  notes,  maker  relying  on 
fraud  has  burden  of  proving  fraud. 

6.  Contracts  «=»88— Burden  of  proving  failure 
of  consideration  on  party  asserting  It. 

The  burden  of  showing  failure  of  consider- 
ation for  a  written  contract  is  upon  him  who 
asserts  it. 

7.  Bills  and  notes  «=3476(2)— Failure  of  con- 
sideration must  be  pleaded. 

A  party  who  asserts  failure  or  partial  fail- 
ure of  consideration  for  a  promissory  note 
must  allege  such  failure,  or  be  will  not  be  per- 
mitted to  present  the  defense  upon  that  point 
in  tiie  case.  ' 

8.  Appeal  and  error  «=» 1 170(10)  —  Indeflnlte- 
ness  of  finding  held  not  to  warrant  reversal. 

In  action  on  notes,  defended  on  ground  of 
nondelivery  in  that  condition  of  escrow  agree- 
ment that  payee  procure  registration  certifi- 
cates for  a  touring  car  and  a  truck  was  not  per- 
formed, finding  on  such  issue  that  maker  receiv- 


ed certificates  for  "said  trucks"  held  not  to 
warrant  reversal  (or  failnre  to  more  specifical- 
ly identify  the  touring  car,  in  view  of  Code  Civ. 
Proc.  i  475. 

9.  WHnesses  «3»270(2)— Cross-examlBatlon  oa 
Immaterial  matter  bold  Improper. 

In  action  on  notes  involving  defense  that 
notes  placed  in  escrow  had  never  been  delivered, 
because  of  nonperformance  of  escrow  condi- 
tions, where  the  maker,  called  as  a  witness  for 
the  plaintiff,  testified  as  to  the  nonperformance 
of  the  conditions,  questions  on  cross-examina- 
tion as  to  damage  sustained  by  him  because 
of  noncompliance  with  the  conditions  hel^  im- 
proper; such  evidence  having  no  bearing  on 
whether  the  conditions  had  been  performed. 

10.  Pleading  ^(=>258(3)— Refusal  to  permit  de- 
fendant to  amend  answer  at  late  stage  of 
trial  held  not  abusei  of  discretion. 

In  an  action  on  notes,  refusal  to  permit 
maker  at  a  late  st^ge  of  the  trial  to  amend  an- 
swer by  setting  up  fraud,  where  facts  sought 
to  be  tjleged  had  at  all  times  been  within  the 
knowledge  of  the  maker  and  of  his  counsel,  and 
they  had  had  ample  time  and  opportunity  to 
plead  them,  held  not  an  abuse  of  discretion. 

Appeal  from  Supierior  (Tourt,  Alameda 
County;   Stanley  A.  Smith,  Judge. 

Action  by  the  Portuguese  American  Bank 
against  John  W.  Schultz.  Judgment  for 
plaintiff,  and  defendant  appeala  Affirmed. 

W.  Ei.  Rode,  of  Oakland,  for  appellant 
Robinson  &  Slzer,  of  Oakland  (Clarence  De 

Lancey,  of  San  Francisco^  of  counsel),  for 

respondent 

BEASLY,  Judge  pro  tem.  This  is  an  ap- 
peal from  a  Judgment  in  favor  of  plaintiff 
and  against  defendant  upon  three  promissory 
notes  glYsa  by  the  latter  as  the  purchase 
price  of  an  Interest  in  a  garage  in  Oakland. 

On  November  18,  1918,  defendant  Schultz 
and  Mrs.  M.  E.  Farrell,  wife  of  F.  M.  Far- 
rell,  were  copartners  in  a  garage  and  auto- 
mobile repair  shop  in  Oakland,  and  on  that 
day  Schultz  purchased  Mrs.  Farrell's  interest 
in  the  garage,  including  a  lease  of  the  prem- 
ises where  the  business  was  condncted,  fi>r 
the  price  of  $l,90a  Sdiultz  paid  $500  hi  casli 
and  gave  three  promissory  notes  for  the  re- 
mainder of  the  purchase  price  of  the  proper- 
ty. These  notes  were  not  delivered  directly 
and  at  once  to  Mrs.  Farrell,  but  were  de- 
posited by  Schultz  with  the  Portuguese  Amer- 
ican Bank  of  Oakland,  as  it  is  said  "in  es- 
crow," under  instructions  from  the  parties 
to  deliver  them  to  the  payee,  Mrs.  Farrell. 
upon  the  written  order  of  both  Schults  and 
Mrs.  Farrell;  it  being  further  stated  in  these 
instructions  that  such  written  order  would  be 
given  whenever  the  conditions  of  the  bill  of 
sale  of  the  property  from  Mrs.  Farrell  to 
Schultz  should  have  been  compiled  with.  A. 
copy  of  the  bill  of  sale  was  delivered  to  tbe 
bank  with  the  escrow  directions. 


C=9For  other  cases  see  ume  topic  and  KXT-NUUBER  In  all  Key-Nujnbered  DimsU  and  Itadeses 
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n>ere  was  at  the  time  of  the  sale  a  mort- 
gage upon  the  premises  occupied  by  the  busi- 
ness, which  if  foreclosed  would  oust  Schultz 
from  the  leasehold;  and  the  delivery  of  the 
notes  by  the  bank  to  Mrs.  Farrell  was  accord- 
in^y  conditioned  In  the  bill  of  sale  upon 
Schults  remaining  in  undisturbed  possession 
of  the  premises;  and  the  delivery  was  also 
conditioned  upon  the  delivery  to  Schultz  of 
certlflcates  of  registration  of  an  Overland 
car  and  truck  which  were  included  in  the 
property  carried  by  the  bill  of  sale.  The 
registration  certificates  were  never  delivered 
by  the  seller  or  her  husband  to  Schultz,  but 
the  latter,  subsequently,  by  his  own  efforts, 
procured  that  for  the  truck  in  February, 
1919,  and  for  the  car  in  April,  1919.  Schultz 
claims  that  he  could  not  use  the  truck  or 
car  until  he  received  these  registration  cei^ 
tifldates.  He  remained  in  undisturbed  pos- 
session of  the  property  and  premises  until 
October  25,  1919,  when  he  sold  the  property 
to  O.  S.  Held,  although  meantime  there  was  a 
squabble  between  Scholti  and  Brien,  the 
landlord,  about  the  amount  of  the  rent  This 
dispute  arose  out  of  the  refusal  of  the  land- 
lord to  recognize  or  live  up  to  the  agreement 
between  himself  and  Farrell  made  on  April 
29,  1918,  providing  tor  a  redoctitHi  of  the 
rent ;  and,  although  a  foreclosure  proceeding 
was  meantime  started  upon  the  second  mort- 
gage, still  Schultz's  possession  while  he  own- 
ed the  garage  was  not  disturbed. 

At  the  time  of  the  sale  of  the  garage  to 
Scbolts,  F.  M.  Farrell,  husband  of  Mrs.  M.  K. 
Farrell  (who  may  be  suspected  of  being  the 
real  party  in  Interest  in  the  garage),  owed 
the  Portuguese  American  Bank  $1,000;  and 
two  days  after  the  deposit  of  the  notes  with 
the  bank  Mra.  Farrell  indorsed  them  to  the 
bank  as  security  for  her  Ihusband's  debt 
Schultz  was,  however,  apprised  of  this  before 
the  assignment,  and,  being  asked  by  an  offi- 
cial of  the  bank  if  the  notes  were  good,  he 
made  no  objection  to  the  indorsement,  but 
stated  that  the  notes  were  good  if  he  was  per- 
mitted to  continue  to  occupy  the  premises. 

On  December  12,  1918,  however,  Schultz 
served  a  writing  upon  the  bank,  in  which  he 
notified  the  latter  in  general  language  that 
the  conditions  of  the  instructions  upon  which 
the  notes  had  been  placed  with  the  bank  had 
not  been  complied  with ;  that  Mrs.  Farrell  had 
undertaken  to  sell  Schultz  property  of  which 
she  was  not  the  owner;  that  the  notes  were 
secured  by  fraud  and  false  representations, 
which  had  not  been  discovered  t>y  Schultz  un- 
til after  the  delivery  of  the  notes  in  escrow, 
and  in  this  instnmient  Schultz  claimed  that 
the  notes  were  therefore  "null  and  void."  He 
made  no  attempt,  however,  to  rescind  the 
contract  or  the  notes,  nor  did  he  offer  to  re- 
turn the  property  he  had  recdved  for  them. 
The  bank  retained  possession  of  the  notes. 
No  written  direction  for  their  delivery  to  ei- 
ther Mrs.  Farrell  or  the  bank  was  ever  given 


by  either  Mrs.  Farrell  or  Schnltz.  There  was 
no  manual  delivery  of  the  notes  by  Mrs.  Far- 
rell or  Schultz  to  the  bank  (and  none  by 
Sdiultz  to  the  bank  to  hold  as  owner,  but 
only  the  escrow  delivery  above  referred  to). 

The  notes  not  being  paid  at  maturity,  the 
bank  instituted  suits  for  ^eir  collection,  and 
from  judgments  In  its  favor  the  defendant 
prosecutes  this  appeaL 

[1,2]  It  is  claimed  by  appellant  on  these 
facts  that  the  notes  were  never  delivered. 
But  they  were  delivered,  subject  to  the  condi- 
tions stated  in  the  directions  which  accom- 
panied them  when  they  were  placed  with  the 
bank.  All  that  remained  to  be  done  to  &i- 
title  the  payee  to  their  possession  was  com- 
pliance with  these  directions,  to  wit:  That 
defendant  should  remain  in  possession  of  the 
garage  and  should  be  put  into  possession  of 
the  registration  certificates  of  the  truck  and 
car.  He  did  remain  in  possession  and  he 
procured  the  certificates.  The  fact  that  they 
were  procured  by  himself  instead  of  by  the 
payee  of  the  notes  tor  him  did  not  avoid  the 
notes.  It  must  be  held  that  the  finding  of  de- 
livery is  sustained  by  these  facts.  The  fact 
that  no  written  directions  for  the  delivery  of 
the  notes  were  given  by  Mrs.  Farrell  or 
Schultz  does  not  alter  the  case,  for  "that 
which  ought  to  have  been  done  is  to  be  re- 
garded as  done,  in  favor  of  him  to  whotn,  and 
against  him  from  whom,  i)erformance  is 
due."  Civ.  Code,  i  3629.  And  upon  the  per- 
formance of  the  two  conditions  specified  in 
the  escrow  directions,  the  holder  of  the  notes 
had  the  absolute  right  to  the  execution  upon 
the  part  of  Mrs.  Farrell  and  Schultz  of  the 
direction  to  deliver. 

[3]  Nor  is  there  anything  in  the  contention 
that  the  bank  violated  its  duty  as  escrow 
holder  by  taking  an  assignment  of  the  notes 
to  itself,  for  there  was  nothing  in  any  of  the 
papers  or  agreements  pertaining  to  this  es- 
crow which  prevented  the  sale  of  the  notes  to 
any  one.  The  bank  had  the  undoubted  right, 
as  well  as  any  one  eiaa,  to  take  an  assignment 
of  the  notes.  It  took  tbem  subject,  of  conrae, 
to  the  conditions  upon  which  it  held  them 
in  escrow.  The  notes  did  not  become  good  in 
its  hands  until  compliance  with  these  condi- 
tions of  the  escrow  agreement,  but  it  could 
buy  and  Mrs.  Farrell  could  sell  or  hypothe- 
cate the  interest  of  the  latter  in  the  notes, 
subject  to  the  conditions  upon  which  they 
were  held  by  the  bank  as  escrow  holder.  Nor 
were  Schultz's  interests,  as  far  as  we  can 
see,  affected  adversely  by  this  assignment 

[4-7]  Cloedy  associated  with  this  conten- 
tion of  defendant  is  the  offer  made  by  him  at 
the  trial  to  prove  that  Farrell  had  deceived 
him  at  the  sale  by  including  therein  many 
articles  not  owned  by  Mrs.  Farrell,  and  by 
delay  \n  procuring  the  registration  certifi- 
cates of  the  truck  and  the  Overland  car.  If 
it  was  intended  by  this  claim  to  avoid  total 
payment  of  the  notes  upon  the  ground  that 
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tbey  were  procnred  by  fraud.  It  Bhould  have 
been  so  pleaded,  which  was  not  done.  But  as 
we  understand  defendant's  contention,  they 
were  not  so  offered,  but  only  in  proof  of  dam- 
ages sustained  as  an  offset  to  the  payment  of 
the  notes,  and  agrainst  the  balance  of  the  pur- 
chase price  represented  by  them.  The  court 
at  the  trial  excladed  the  evidence  and  reject- 
ed offers  of  proof  of  such  facts  .upon  the 
ground  that  they  were  not  pleaded.  There  is 
no  pleading  of  this  damage,  and  no  defense 
of  partial  or  total  failure  of  consideration 
is  pleaded.  Conceding,  but  not  deciding  that 
these  claims,  if  true,  would  have  constituted 
a  defense  or  a  partial  defense  to  the  notes, 
still  it  was  not  available  to  defendant  in  the 
absence  of  all^atlons  informing  the  plaintiff 
of  defendant's  claims.  The  burden  of  prov- 
ing fraud,  if  be  relies  upon  it,  is  upon  de- 
fendant in  such  cases  as  this.  Wilson  v. 
White,  84  Gal.  239,  24  Fac.  U4.  And  the  bur- 
den of  showing  failure  of  consideration  for  a 
written  contract  is  upon  him  wbo  asserts  it. 
Cuthill  v.  Peabody,  19  Gal.  App.  304,  126  Pac. 
926.  It  follows  that  he  who  would  assert  fail- 
are  or  partial  failure  of  consideration  for  a 
promissory  note  must  allege  such  failure  or  he 
will  not  be  permitted  to  present  evidenoe  up- 
on that  point  in  the  case.  Defendant  has  not 
so  pleaded  this  defense  and  the  trial  court 
was  correct  in  rejecting  it.  See  note  to  13 
Am.  Dec.  37&  This  is  elementary.  1  Suther- 
land on  Code  Pleading,  {  386. 

[81  Defaidant  claims  that  there  is  no  find- 
ing that  the  escrow  conditions  were  com- 
plied with.  But  the  court  found  that  the  de- 
fendant remaineid  in  undisturbed  possession 
of  the  premises  as  set  forth  in  the  bill  of  sale, 
and  received  the  registration  certificates  for 
the  trucks  as  in  the  bill  of  sale  referred  to. 
This  finding,  it  is  claimed,  does  not  meet  the 
issue  of  nonperformance  of  the  escrow  di- 
rections given  to  the  bank.  While  the  finding 
might  have  been  more  artfully  drawn  we 
think  it  sufiJcioit  on  the  point.  The  defend- 
ant is  found  to  have  had  undisturbed  pos- 
session of  the  property,  and  to  have  received 
the  registration  certificates.  It  is  true  the 
c^tificates  are  not  in  terms  found  to  have 
been  for  the  truck  and  the  touring  car,  but 
for  "said  trucks,"  which  are,  however,  also 
described  in  the  findings  as  the  ones  referred 
to  in  the  bill  of  sale.  The  cars  are  also  re- 
ferred to  in  a  letter  attached  to  the  com- 
plaint, and  the  reference  Is  sufficient  to  iden- 
tify the  machines  for  which  the  certificates 
were  received.  At  least  the  case  should  not 
l>e  reversed  for  failure  to  more  specifically 
identify  the  Overland  car  in  the  findings. 
Code  Civ.  Proc.  475. 

The  findings  are  also  attacked  because  It 
Is  not  stated  therein  that  the  direction  to  the 
bank  to  deliver  the  notes  was  given  by  Mrs. 
Farrell  or  Schultz.  But  even  so,  in  our  view 
the  allegation,  proof  or  finding  of  this  direc- 
tion was  not  necessary  to  plaintiff's  ease  for 


the  reason  that  upon  performance  of  the  con- 
ditions precedent  to  the  right  to  delivery,  the 
plaintiff  had  the  right  to  the  delivery  of  the 
notes,  regardless  of  whether  the  formal  order 
for  delivery  was  given  or  not 

[9]  At  the  expense  of  some  repetition  an- 
other point  must  be  mentioned.  In  an  at- 
tempt to  prove  the  damage  above  referred  to 
and  the  nonperformance  of  the  conditions 
precedent  contained  in  the  directions  to  the 
escrow-holder,  defendant's  counsel,  upon 
cross-examination  of  defendant  Schultz,  who 
bad  been  called  as  a  witness  for  plaintiff, 
asked  him  as  to  the  amount  of  damage  sus- 
tained by  him  by  reason  of  the  failure  to 
sooner  obtain  the  registration  certificates. 
The  court  sustained  objections  to  the  ques- 
tion. The  ruling  is  attacked  upon  the  theory 
that  the  evidence  sought  by  the '  question 
would  t&xi  to  show  failure  to  perform  the 
conditions  precedent  to  the  delivery  of  the 
notes  by  the  bank  to  Mrs.  Farrell  as  provided 
in  the  bill  of  sale  apd  escrow  directi(ms. 
Schultz  had  been  permitted  to  testify  that  be 
bad  never  delivered  or  authorized  the  deliv- 
ery of  the  notes ;  that  he  bad  not  consented 
to  their  indorsement  by  Mrs.  Farrell  to  the 
bank ;  that  the  bank  had  not  asked  his  con- 
sent to  this  indorsement;  that  neither  Hr. 
Farrell  nor  Mrs.  Farrell  had  delivered  the 
registration  certificates  to  him,  and  that  he 
had  not  waived  that  condition  of  the  con- 
tract; that  he  ultimately  by  his  own  efforts 
obtained  a  registration  certificate;  and  that 
meantime  until  he  obtained  the  certtflcates 
he  bad  not  been  able  to  use  the  truck  or 
Overland  car  in  his  bustness.  The  question 
which  was  asked  was  directed  to  the  amount 
of  his  damage  by  reason  of  these  facta  The 
ruling  of  the  court  excluding  the  evidence 
was  correct.  In  b^ng  permitted  to  cross-ex- 
amine to  the  extent  of  showing  the  above- 
recited  facts,  the  scope  of  cross-examination 
had  been  fuUy  covered.  The  amount  of  dam- 
age sustained  by  defendant,  if  any,  by  reason 
of  the  failure  of  Mr&  Farrell  to  perform  the 
conditions  precedent  to  the  right  of  delivwy 
of  the  notes  to  her,  was  not  material  to  a 
showing  that  she  had  in  these  respects  failed 
to  perform.  The  amount  of  damage  sustain- 
ed or  whether  he  was  damaged  at  all  had  no 
betirlng  on  the  question  whether  Mrs.  E^rrell 
had  actually  done  or  failed  to  do  the  things 
provided  in  the  bill  of  sale  and  escrow  agree- 
ment, as  conditions  precedent  to  the  dellvecy 
of  the  notea 

The  questlcm  whetber  the  defendant  had 
been  defrauded  by  the  mlsrepresentationa  of 
Farrell  as  to  title  to  the  property  aold  bad 
no  bearing  upon  the  terms  of  the  escrow  di- 
rections, nor  was  fraud  in  this  respect  plead- 
ed as  a  defense  to  the  notes.  Tbe  cross- 
examtaation .  was  not  unduly  curtailed  by 
these  rulings. 

From  the  record  it  appears  that  the  mo> 
tion  for  a  nonsuit  was  properly  decided. 
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[It]  We  cannot  tee  tbat  tbe  court  abused 
Its  discretion  In  refusing  Schnltz  permission 
to  amend  at  a  late  stage  of  the  trial  so  as  to 
set  up  tbe  fraud  which  he  claimed  bad  been 
practiced  upon  him  In  selling  him  articles  to 
which  Farrell  had  no  title,  and  his  claim  of 
damages  arising  out  of  this,  and  out  of  the 
delay  in  securing  tbe  registratlMi  certificates, 
for,  as  said  by  the  trial  court  In  refusing  tbe 
permission,  these  matters  were  at  aU  times 
wttbtn  the  knowledge  of  the  defendant  and 
also  of  his  counsel.  They  had  had  ample 
time  and  opportunity  to  plead  them,  and  the 
question  was  one  for  the  trial  court,  in  dedd 
Isg  which  it  not  only  cannot  be  said  that  It 
abused  its  discretion,  but  it  must  be  admitted 
that  It  could  hardly  be  said  to  have  erred  at 

aa 

The  Judgment  is  aflElrmed. 


We    concur: 
ABDS,  J. 


WA8TB.    P.    J.;     BICH. 


(49  CaL  App.  05) 

KELLER  V.  GERBER. 


(Civ.  2214.) 


(District  ()ourt  of  Appeal,  Third  District,  Cali- 
fornia. Oct  9,  1920.  Rehearing  Denied  Nov. 
8,  1920.  Hearing  Denied  by  Supreme  Court 
Dec.  6,  1920.) 

1.  Exeoutors  and  administrators  $=9228(3)— 
Claim  given  to  deputy  clerk  In  eourtroom  held 
flied  in  tlie  "offioe  of  the  olerk  of  tbe  court" 

Claims  presented  against  tbe  estate  of  a 
decedent  to  a  deputy  county  derk  in  tbe  court- 
room of  a  department  of  the  superior  court  are 
filed  "in  the  o£Sce  of  the  clerk  of  the  court," 
within  the  meaning  of  Code  CiT.  Proc.  g  1490, 
notwithstanding  PoL  Code,  {§  4178,  4812,  de- 
fining the  duties  of  the  county  derk,  and  re- 
quiring that  he  haye  On  oCBce,  etc.;  erery 
courtroom  in  which  a  deputy  derk  is  assigned 
being  as  much  a  part  of  the  county  derk's  of- 
fice as  if  the  partitions  were  removed  and  it  was 
in  fact  a  part  of  one  room. 

2.  Exeoutor*  and  administrators  «s>228(3i/2) 
—Taking  of  dahns  from  ooanty  elerk  for 
presentation  to  Judge  not  trithdrawal. 

The  taking  of  claims  by  the  attorney  of  one 
who  filed  doims  against  an  estate  for  pres- 
entation to  the  judge  after  their  delivery  to  the 
county  clerk  for  filing  did  not  constitute  such 
a  withdrawal  of  the  daims  as  to  destroy  the 
effect  of  tbe  previous  presentation  for  filing; 
the  daims  having  been  left  with  the  clerk  of 
the  court  who  had  them  in  his  possession  until 
they  were  taken  to  the  judge. 

3.  Frauds,  statute  of  (S=3l  19(2)— Oral  agree- 
ment to  pay  for  services  enforoeable,  though 
within  statute,  where  services  rendered. 

Conceding  that  a  contract  of  a  deceased  to 
Vay  for  services  was  within  the  statute,  the 
party  performing  the  services  was  entitled  to 
recover  where  there  was  full  performance  on 
his  part,  as  neither  law  nor  equity  will  permit 
statnte  to  be  used  as  an  instrument  of  or  a 
shield  for  fraud. 


4.  Contraols  <&=323a— Promise  to  pay  reasona- 
ble value  of  services  implied. 

There  being  no  provision  in  an  agreement 
for  the  measnre  of  compensation  for  services, 
the  law  implies  a  promise  to  pay  the  reasons- 
ble  valoe  thereof. 

5.  Limitation  of  actions  «=3 1 50(4)— Memoran- 
dum of  agreemant  to  pay  for  services  held 
sufflolent,  though  not  mentioning  rate. 

A  written  memorandum,  "And  besides  I  vrill 
pay  to  Mr.  K.  extra  for  his  services  for  nursing 
during  the  time  of  my  sickness,"  was  a  snffl- 
dent  acluowledgment  to  take  the  promise  out 
of  the  bar  of  the  statute  of  limitations,  though 
it  did  not  provide  for  the  measure  of  compen- 
sation. 

6.  Witnesses  «=92l  I  (I)— Testimony  of  physi- 
cians as  to  value  of  services  rendered  deoeas- 
ed  by  nurse  held  eomjietent. 

In  an  action  against  an  estate  to  recover 
the  reasonable  value  of  services  rendered  the 
deceased  in  his  lifetime,  consisting  of  nursing 
during  the  time  of  deceased's  sickness,  testi- 
mony of  physidans  of  decedent  as  to  the  gen- 
eral character  and  value  of  the  services  render- 
ed by  the  claimant  as  nurse  was  admissible 
under  Ckide  Civ.  Proc.  1 1881,  preduding  a  phy- 
sidan  from  bdng  examined  "as  to  any  informa- 
tion acquired  in  attending  the  patient,  which 
was  necessary  to  enable  him  to  prescribe  or  act 
for  the  patient." 

7.  Appeal  and  error  $=>II70(7)— No  reversal 
for  erroneous  admission  of  testimony  result- 
ing In  no  misoarriage  of  Justice. 

Erroneous  admission  in  evidence  of  testi- 
mony that  was  privileged  under  Code  Civ.  Proc. 
i  1881,  snbd.  4,  would  not  furnish  a  suffident 
ground  for  reversal  of  the  Judgment,  where 
other  witnesses  testified  anbstantiaUy  to  the 
same  facts,  in  view  of  CJonst.  art.  6,  i  4%,  pro- 
viding that  no  judgment  shall  be  set  aside,  un- 
less there  was  a  miscarriage  of  justice. 

Appeal  from  Superior  Obnrt,  Sacramento 
Goonty;  Charles  O.  Buslck,  Judge. 

Action  by  Adam  Keller  against  John  Oerb- 
er,  as  executor  of  the  last  will  and  testament 
of  Conrad  Iser,  deceased.  Judgment  for 
plalntiS,  and  defendant  appeals.    Affirmed. 

C.  W.  Baker  and  R.  Platnauer,  both  of  Sac- 
ramento, for  appellant. 

C.  E.  McLaughlin  and  White,  Miller,  Need- 
ham  &  Harber,  all  of  Sacramento,  for  re- 
spondent. 

NICOL,  Presiding  Judge  pro  tern.  The 
plaintiff  and  defendant  are  executors  of  the 
last  will  and  testament  of  Conrad  Iser,  de- 
ceased. The  said  Conrad  Iser  died  on  the 
19th  day  of  January,  1917.  His  will  was  ad- 
mitted to  probate  ^d  letters  testamentary 
Issued- to  the  said  Adam  Keller  and  John 
Gerber  on  February  6,  1017.  The  estate  ex- 
ceeds In  value  the  sum  of  $10,000,  and  the 
i  first  publication  of  notice  to  creditors  was 
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made  <mj  Febroarj  7,  lOlT.  Two  clalma 
against  the  estate,  the  latest  of  which  was  to 
all  Intents  and  purposes  an  amendment  of 
the  first,  were  presented  by  plaintiff,  and  nei- 
ther was  allowed  nor  rejected  within  the  time 
allowed  by  law.  A  short  time  after  the  peri- 
od prescribed  for  allowance  or  rejection  of 
claims  had  expired  this  action  was  com- 
menced. The  claims  were  for  "work,  labor, 
and  services  rendered  by  claimant  in  caring 
for  and  nursing  Conrad  Iser  continuously 
during  the  whole  period  of  time  commencing 
October  20,  1013,  and  ending  January  19, 
1917,  the  date  of  the  death  of  Conrad  Iser,  a 
period  of  169  weeks,"  and  other  services  ren- 
dered In  caring  for  the  business  of  deceased. 
The  court  did  not  allow  anything  for  serrlces 
rendered  in  caring  for  the  business  of  the  de- 
ceased, but  rendered  Judgment  in  favor  of 
plaintiff  for  the  sum  of  $5,070  for  services 
rendered  by  plaintiff  In  caring  for  and  nurs- 
ing deceased  for  the  period  above  stated. 

It  is  claimed  by  the  appellant  that  the 
claims  were  not  presented  or  filed  within  the 
time 'prescribed  by  law.  The  essence  of  the 
argument  on  this  contention  is  that  a  claim 
filed  with  a  deputy  county  clerk  in  the  court- 
room of  a  department  of  the  superior  court 
is  not  filed  with  the  county  clerk.  In  other 
words,  it  Is  claimed  that  no  claim  is  filed 
with  the  county  clerk  until  it  is  presented  in 
the  main  office  of  the  county  clerk.  It  appears 
from  the  evidence  that  on  September  29, 1917, 
Clinton  Ii.  Harber,  one  of  the  attorneys  for 
plaintiff,  handed  to  the  deputy  county  clerk 
at  his  desk  in  the  courtroom  of  department 
3,  of  the  superior  court  of  Sacramento  coun- 
ty, the  first  claim,  and  requested  him  to  file 
the  same,  at  which  time  he  requested  the 
deputy  clerk,  when  he  handed  the  claim  to 
the  Judge,  to  ask  the  Judge  not  to  take  any 
action  on  it  until  after  he  had  an  opportunity 
of  talking  with  the  Judge ;  that  he  handed  the 
amended  claim  to  the  said  deputy  county  clerk 
at  his  desk  in  said  courtroom  on  November 
14, 1917,  and  requested  him  to  file  it,  and  also 
told  him,  when  he  presented  it  to  the  Judge, 
to  call  the  Judge's  attention  to  the  fact  that 
he  did  not  want  him  to  take  any  action  on  it 
without  first  giving  claimant  an  opportunity 
to  be  heard. 

[1]  The  presenting  of  these  claims  to  the 
deputy  county  clerk  in  the  manner  as  above 
stated  was  a  filing  of  the  claims.  Section 
1490  of  the  Code  of  Civil  Procedure  provides 
that  claims  must  be  filed  "in  the  office  of  the 
clerk  of  the  court  from  which  the  letters  were 
Issued."  In  our  opinion  each  department  of 
the  superior  court  is  necessarily  a  court,  and 
the  derk  of  each  department  is  the  clerk  of 
that  court.  There  is  nothing  in  sections  4178 
and  4312  of  the  Political  Code  that  militates 
against  this  conclusion.  These  sections,  de- 
fining the  duties  of  the  county  clerk,  require 
that  he  have  an  office  at  the  county  seat  and 
that  in  such  office  during  the  hours  from  9 
o'clock  a.  m.  until  6  o'clock  p.  m.  of  each  day 


in  the  year,  except  Simdays  and  hoUdays, 
there  shall  be  present  at  least  one  person 
qualified  and  prepared  to  transact  the  bust- 
ness  that  may  properly  come  into  said  office. 
But  neither  of  said  sections  supports  the  con- 
tention of  appellant  that  the  main  central 
office,  where  tbe  permanent  records  are  kept, 
is  the  sole  and  exclusive  office  of  the  county 
clerk.  In  our  opinion  every  courtroom  in 
which  a  deputy  county  clerk  is  assigned  un- 
der the  law  is  as  much  a  part  of  the  county 
clerk's  office  as  If  the  i>artitions  were  re- 
moved and  it  was  in  tact  a  part  of  one  room. 

The  appellant  cites  the  following  California 
cases:  Estate  of  Sbarboro,  63  Cal.  5;  Tre- 
gambo  V.  Comanche,  57  Gal.  501 ;  Edwards  v. 
Grand,  121  Cal.  254,  53  Pac.  796;  Hoyt  v. 
Stark,  134  Gal.  178,  66  Pac.  223,  86  Am.  St. 
Rep.  246;  Rauer  v.  Standley,  3  CaL  App.  44. 
84  Pac.  214.  But  none  of  these  cases  in  our 
opinion  supports  the  appellant  in  this  conten- 
tion. In  Estate  of  Sbarboro,  63  CaL  6,  the  pe- 
tition for  revocation  of  probate  of  will  was 
delivered  to  the  clerk  of  the  court  for  filing 
about  9  o'clock  a.  m.  on  the  3d  day  of  Decem- 
ber, 1879 ;  but  the  decree  of  the  court  admit- 
ting the  will  to  probate  had  been  entered  on 
the  2d  day  of  December,  1878,  and  the  year 
within  which  the  probate  could  be  contested 
had  run  at  midnight  on  December  2,  1879. 
The  petition,  before  it  was  filed  or  presented 
to  the  clerk  for  filing,  had  been  presented  to 
the  Judge  of  the  court  at  his  private  resi- 
dence on  December  2,  1879,  for  an  order  for 
the  issuance  of  a  citation  upon  It,  and  for  the 
purpose  of  examining  it,  so  as  to  determine 
whether  the  petitioners  were  entitled  to  the 
order.  The  Judge  retained  the  petition  in  his 
possession  untU  the  morning  of  the  3d  day  of 
December,  1879,  when  he  took  it  to  the  office 
of  the  clerk  of  the  court,  and  about  9  o'clock 
a.  m.  on  that  day  delivered  it,  with  his  order 
for  the  issuance  of  a  citation  thereon.  It  was 
held  that  presenting  the  petition  to  the  Judge 
was  not  filing  it  In  court,  nor  the  equivalent 
of  filing  it;  that  it  must  be  filed  with  tbe 
clerk,  and.  If  not  so  filed  prior  to  the  expira- 
tion of  the  year,  the  decree  becomes  oondn- 
sive  and  absolute. 

In  Tregambo  v.  Comanche,  67  CaL  601,  the 
attorneys  for  the  defendant,  on  the  20th  day 
of  April,  1879,  forwarded  to  the  clerk  of  tlie 
court,  to  be  filed,  certain  demurrers  to  the 
complaint  The  demurrers  were  regularly 
delivered  to  the  derk  of  the  court  on  the  29th 
day  of  AprU,  1879.  He  received  them  with- 
out demanding  his  fees  for  flUng  them.  But 
on  May  1,  1879,  defendant's  attorneys  re- 
ceived a  letter  from  the  derk  demanding  his 
fees  for  filing  the  demurrers.  They  left 
Bodie  for  the  county  seat  on  May  2d,  an^ 
arrived  there  the  same  day,  whereupon  tbey 
tendered  to  the  derk  his  fees,  whidi  he  re- 
fused to  receive,  because  he  was  then  In  the 
act  of  entering  the  defendant's  default  for 
not  answering.  Upon  these  facts  the  Su- 
preme Court  held  that  the  demurrers  wero 
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on  file  In  contanplatlon  of  law  and  tbat  tlie 
default  ataonid  have  been  set  aside. 

In  Edwards  t.  Grand,  121  Cal.  254,  SS  Fac. 
796,  the  defendant  Gerard  Grand  executed 
a  mortgage  to  the  plalntlft  on  November  22, 
1892,  and  on  the  same  day  his  wife  made  a 
declaration  of  homestead  upon  a  portion  of 
the  mortgaged  premises.  The  foreclosure  of 
the  mortgage  was  resisted  by  the  wife  upon 
the  ground  that,  to  the  extent  that  the  mort- 
gaged premises  are  covered  by  the  dedara- 
tion  of  homestead,  the  mortgage  was  invalid, 
for  the  reason  that  she  did  not  unite  in  its 
execution.  The  mortgage  Was  talcen  to  the 
office  of  the  county  recorder  for  record  a  few 
minutes  after  5  o'clock  p.  m.  on  the  day  it 
was  executed,  and,  as  the  statute  only  re- 
quired the  <^ce  to  be  kept  open  until  5 
o'clock,  the  mortgage  was  delivered  to  the 
recorder,  wlUi  the  request  that  he  would 
record  it  the  first  thing  on  opoilng  his  office 
the  next  morning.  On  the  next  morning,  a 
little  before  9  o'clock,  while  the  Recorder  was 
on  his  way  to  the  office,  the  declaration  of 
homestead  was  handed  to  him,  with  the  re- 
quest that  he  would  record  It  the  first  thing 
after  the  office  was  open,  and  when  he  reach- 
ed his  office,  finding  that  the  two  Instruments 
affected  the  same  premises,  he  Indorsed  each 
of  them  as  follows:  "Filed  for  record  No- 
vember 28,  1892,  at  8  o'clock  a.  m."  The 
court  said: 

"An  instrument  is  filed  for  record  when  it  is 
deposited  in  the  proper  office,  with  a  person 
in  charge  thereof,  with  directions  to  record  it 
•  *  •  Delivering  an  instniment  to  the  prop- 
er officer,  at  a  place  other  than  the  office  where 
it  is  required  to  be  filed,  la  not  anfficient,  even 
thongh  the  officer  indorses  it  as  properly  filed." 

And  it  was  bdd  tbat  the  mortgage,  which 
was  presented  at  the  recorder's  office  after 
5  o'clock  p.  m.,  took  precedence  as  to  time  of 
recordation  over  that  of  the  declaration  of 
homestead  which  was  delivered  to  the  record- 
er upon  the  street  the  following  morning. 

In  Hoyt  T.  Stark,  134  Gal.  178,  66  Pac.  223, 
86  Am.  St  Rep.  246,  the  attorney  for  appel- 
lant on  the  last  day  allowed  by  law  to  file 
an  undertaking  on  appeal,  went  to  the  office 
of  the  county  clerk  after  6  o'clock  p.  m. 
Finding  the  office  dosed,  he  went  to  a  social 
club  in  the  dty  of  San  Jose,  where  he  found 
one  of  the  deputy  county  clerks.  To  him  he 
explained  the  drcumstances.  The  deputy 
took  the  undertaking  and  Indorsed  it  as  filed 
npon  that  day  and  date.  At  9:30  eu  m.  upon 
the  following  day,  respondent's  attorney  call- 
ed at  the  clerk's  office  and  found  no  record  of 
the  filing  of  the  undertaking.  Thereafter  the 
deputy  clerk  to  whom  had  been  Intrusted  the 
undertaking  arrived  at  the  office  and  delivered 
the  bond  to  a  fellow  deputy,  who  placed  it  In 
Its  proper  receptacle  and  made  in  the  proper 
boolES  the  entry  of  Its  filing.  It  was  held  by 
the  Supr^ne  Court  tbat  the  filing  ot  the  nn- 
dortaklng  was  not  in  time. 


In  Raaer,  etc.,  Ca  t.  Standley,  8  Cal.  App. 
44.  84  Pat  214,  December  1,  1905,  was  the 
last  day  npon  which  an  undertaking  on  ap- 
peal could  be  filed,  and  no  such  undertaking 
was  filed  until  the  6th  day  of  December,  1905, 
which  was  too  late  unless  the  time  bad  been 
extended.  Attached  to  the  undertaking  was 
a  paper  signed  by  the  Judge  of  the  superior 
court  and  dated  December  1,  1905,  granting 
to  appellant  to  and  including  December  6, 
1905,  in  which  to  file  its  undertaking,  but  it 
was  held  by  the  court  that  any  order  extend- 
ing the  time  would  be  unavailing  unless  pre- 
sented for  filing  at  the  office  of  the  clerk  be- 
for  the  time  for  filing  tbe  undertaking  on  ap- 
peal had  expired. 

[2]  The  taking  of  the  claims  by  the  attor- 
ney for  plaintiff  for  presentaticm  to  the  Jndge 
after  their  delivery  to  the  deputy  county 
clerk  for  filing  did  not  constitute  such  a  with* 
drawal  of  tbe  claims  as  to  destroy  the  effect 
of  such  previous  presentation  for  filing.  In 
the  case  of  Wilkinson  v.  Elliott,  43  Kan.  690, 
23  Pac.  614,  19  Am.  St  Rep.  158,  the  attor- 
ney for  plaintiff  on  May  21,  1883,  presented 
a  petition  praying  for  a  divorce  to  the  derk 
of  tbe  district  court.  He  did  not  ask  for, 
or  obtain,  tbe  Issuance  ot  summons.  The 
derk  placed  his  file  marks  on  the  petition, 
when  it  was  immediately  thereafter  taken  by 
counsel  for  plaintiff  from  the  possession  of 
tbe  clerk,  who  retained  It  until  May  25,  1883. 
It  was  held  by  the  Supreme  Court  of  Kansas 
tbat  under  these  facts  there  was  not  a  suffi- 
dent  filing.  That  when  a  party  temporarily 
bands  a  petition  to  tbe  derk  of  the  district 
court.  In  order  tbat  be  may  place  his  file 
marks  thereon,  and  not  for  the  purpose  of 
allowing  It  to  remain  in  official  custody  as  a 
permanent  record,  and  he  does  not  ask  for,  or 
obtain,  the  issuance  of  summons,  but  holds  the 
petition  in  his  own  xMSsesslon  away  from  the 
record,  the  action  is  not  pending,  within  tbe 
meaning  of  the  statute  on  lis  pendens. 

In  tbe  case  at  bar  the  daims  were  left  with 
the  derk  of  tbe  court,  who  had  them  in  his 
possession  until  they  were  taken  to  the  Judge 
of  the  superior  court 

Complaint  is  made  by  appellant  that  tbe 
claims  fall  within  the  statute  of  frauds  and 
that  the  writing  received  in  evidence  is  not  a 
suffldent  memorandum  within  that  statute.  It 
is  true  that  it  is  alleged  in  the  daims  that  tbe 
said  Conrad  Iser  promised  to  pay  the  plain- 
tiff for  the  services  npon  his  death,  but  nei- 
ther of  tbe  daims  is  based  on  this  promise. 
The  nonperformance  of  the  contract  is  ex- 
pressly alleged  and  the  daims  are  founded  on 
a  quantum  meruit  The  case  is  one  to  estab- 
lish a  claim  for  tbe  reasonable  value  of 
services. 

[3]  Even  conceding  tbat  tbe  contract  la 
within  tbe  statute  of  frauds,  and  tbat  the 
services  were  rendered  under  an  invalid  oral 
contract,  respondent  was  still  entitled  to  re- 
cover, by  reason  of  full  performance  on  hia 
part,  88  neither  the  law  nor  equity  will  per^ 
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mlt  the  statute  of  frauds  to  be  nsed  as  an 
Instrument  of  or  a  shield  for  fraud.  In  Ar- 
guello  T.  Edlnger,  10  CaL  150,  158,  Justice 
Field,  speaking  for  the  court,  said: 

"So,  where  a  verbal  contract  bad  been  so  far 
performed,  by  one  of  the  parties,  relying  upon 
the  good  faith  of  the  other,  that  he  could  have 
no  adequate  remedy  except  by  complete  per- 
formance, courts  of  equity  decreed  its  execu- 
tion, upon  the  ground  that  the  refusal  to  ex- 
ecute the  same  under  such  circumstances  was  a 
fraud,  and  that  a  statute  having  for  its  object 
the  prevention  of  fraud  could  not  be  used  as  an 
instrument  for  its  perpetration." 

In  Seymonr  y.  Oelrichs,  156  CaL  782,  794, 
106  Pac.  88,  94  (134  Am.  St  Rep.  1S4),  it  is 
said: 

"The  right  of  courts  of  equity  to  hold  a  per- 
son estopped  to  assert  the  statute  of  frauds, 
where  such  assertion  would  amount  to  prac- 
ticing a  fraud,  cannot  be  disputed.  It  is  based 
upon  the  principle,  'thoroughly  established  in 
equity,  and  applying  in  every  transaction  where 
the  statute  is  invoked,  that  the  statute  of 
frauds,  having  been  enacted  for  the  purpose  of 
preventiog  fraud,  shall  not  be  made  the  instru- 
ment of  shielding,  protecting,  or  aiding  the  par- 
ty who  relies  upon  it  in  the  perpetration  of  a 
fraud  or  in  the  consummation  of  a  fraudulent 
aeheme.'  2  Pomeroy's  Equity  Jurisprudence,  { 
921.  It  was  said  in  Qlass  v.  Hulbert,  102  Mass. 
24.  86  (3  Am.  Rep.  418):  'The  fraud  most 
commonly  treated  as  taking  an  agreement  out 
of  the  statute  of  frauds  is  that  which  consists 
in  setting  up  the  statute  against  its  enforce- 
ment, after  the  other  party  has  been  induced  to 
make  expenditures,  or  a  change  of  situation  in 
regard  to  the  subject  matter  of  the  agreement, 
■or  upon  the  supposition  that  it  was  to  be  car- 
ried Into  execution,  and '  the  assumption  of 
rights  thereby  to  be  acquired;  so  that  the  re- 
fusal to  complete  the  execution  of  the  agree- 
ment is  not  merely  a  denial  of  rights  which  it 
was  intended  to  confer,  but  the  infliction  of  an 
unjust  and  unconscientious  Injury  and  loss.  In 
such  case,  the  party  is  held,  by  force  of  his  acts 
or  silent  acquiescence,  which  have  misled  the 
other  to  his  harm,  to  be  estopped  from  setting 
up  the  statute  of  frauds.'  This  statement  has 
been  accepted  as  setting  forth  a  plain  and  sat- 
isfactory ground  for  equitable  jurisdiction,  to- 
gether with  a  dear  indication  of  the  proper  lim- 
itation of  its  exercise.  See  S  Browne  on  Stat- 
ute of  Frauds,  |  457a.  In  the  section  last  cited, 
Mr,  Browne  says:  'A  plaintiff  •  •  •  must 
be  able  to  show  clearly  *  *  *  not  only  the 
terms  of  the  contract,  but  also  such  acts  and 
conduct  of  the  defendant  as  the  court  would 
hold  to  amount  to  a  representation  that  he  pro- 
posed to  stand  by  his  agreement  and  not  avail 
himself  of  the  statute  to  escape  its  perform- 
ance, and  also  that  the  plaintiff,  in  reUanee  on 
this  representation,  has  proceeded,  either  in 
performance  or  pursuance  of  his  contract,  to  so 
far  alter  his  position  as  to  incur  an  unjust  and 
unconscientious  injury  and  loss,  in  case  the 
defendant  is  permitted  after  all  to  rely  upon  the 
statutory  defense.  After  proof  of  this,  the 
court  may  well  be  justified  in  using  its  undoubt- 
ed power,  in  cases  of  equitable  estoppel,  to  re- 
fuse to  listen  to  a  defendant  seeking  to  deny 
the  truth  of  iiiM  own  representations  previously 


made.'  We  can  see  no  good  reason  for  limiting 
the  operation  of  this  equitable  doctrine  to  any 
particular  class  of  contracts  included  within  the 
statute  of  frauds,  provided  always  the  essen- 
tial elements  of  an  estoppel  are  present,  or  for 
saying  otherwise  than  as  is  intimated  by  Mr. 
Pomeroy  in  the  words  already  quoted,  viz.  that 
it  applies  in  every  transaction  where  the  stat- 
ute is  invoked.'  It  is  a  general  equitable  princi- 
ple, a  Dart  of  the  broader  equitable  doctrine 
stated  In  Dickerson  v.  Colgrove,  100  D.  S.  680, 
and  quoted  therefrom  in  Oarpy  t.  Bowdell,  115 
Cal.  687  (47  Pac.  605),  as  follows:  The  vital 
principle  is  that  he  who  by  his  language  or  con- 
duct leads  another  to  do  what  he  would  not  oth- 
erwise have  done  shall  not  subject  such  person 
to  loss  or  injury  by  disappointing  the  expecta- 
tions upon  which  be  acted.  Such  a  change  of 
position  is  sternly  forbidden.  It  involves  fraud 
and  falsdiood,  and  the  law  abhors  both.* " 

[41  But  the  wrlttoi  memorandum  above  re- 
ferred to  Is  in  our  oplnlcm  a  valid  and  snfll- 
clent  written  contract  to  pay  the  reasonable 
value  of  the  services -rendered  by  the  plain- 
tiff. It  Is  an  express  written  promise  by 
Conrad  Iser  to  pay  Adam  Keller  for  sach 
services  rendered  in  nursing  him  Anrlng  his 
illness  which  ended  with  his  death,  and  no 
oral  evidence  is  necessary  to  complete  the 
contract  There  being  no  provision  .for  the 
measure  of  compoisation,  the  law  ImpUea  the 
promise  to  pay  the  reasonable  value  thereof. 

[t]  This  written  memorandum,  the  court 
found,  was  signed  by  Conrad  Iser  on  or  about 
the  7th  day  of  January,  1917,  and  among  oth- 
er thlnsB  It  provides,  as  follows: 

"And  besides  I  will  pay  to  Mr.  Adam  Keller 
extra  for  his  services  for  nursing  during  the 
time  of  my  sickness." 

This  Is  a  sufficient  adcnowledgment  of  his 
Indebtedness  to  plaintiff,  and  sufficient  to 
take  ptaJntUTs  dalm  out  of  tbe  bar  of  the 
statute  ot  llmltatlims. 

[•)  Appellant  contends  that  the  testlnMmy 
of  Dr.  W.  A.  Brlggs  and  Dr.  George  A.  Foster 
was  privileged,  and  hence  inadmissible,  un- 
der section  1881,  subdivision  4,  of  the  Code  of 
ClvU  Procedure,  which  provides  that: 

"A  licensed  physician  or  surgeon  cannot 
without  the  consent  of  his  patient  be  examined 
in  a  civil  action  as  to  any  information  acquired 
in  attending  the  patient  which  was  necessary 
to  enable  him  to  prescribe  or  act  for  the  pa- 
tient" 

We  do  not  think  that  the  testimony  of 
these  physicians  was  inadmissible  under  Qie 
said  provision  of  the  statute.  Their  testi- 
mony was  simply  as  to  the  general  character 
and  value  of  the  services  rendered  by  tha 
plaintiff  as  nurse^  and  not  as  to  any  informa- 
tion acquired  in  attending  the  patient  which 
was  necessary  to  enable  them  to  prescribe  or 
act  for  the  patloit  and  under  section  1881  of 
the  Code  of  Civil  Procedure  a  physician  is 
precluded  from  being  examined  as  a  witness 
only — 
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"as  to  iiiformation  acquired  in  attendioe  the 
patieDt  which  was  necMBary  to  enable  him  to 
preacribe  or  act  for  the  patient."  Estate  of 
Black,  132  Cal.  302,  386,  64  Fac.  695;  Harria 
T.  Zanone,  93  Cal.  69,  71,  28  Pac.  845;  la  re 
Bedfield,  116  CaL  644,  48  Pac.  794. 

[7]  But,  conceding  that  fbls  testlmonj  wbb 
privileged  ander  section  1881,  subdivision  4, 
of  the  Code  of  Civil  Procedure,  it  would  not 
fnmisli  a  sufficient  ground  for  a  reversal  of 
the  judgment,  as  it  was  taannless  for  the  rea- 
son tbat  other  witnesses  testified  substan- 
tially to  the  same  facts,  and  under  ^ectton 
4ii  of  article  6  of  the  Constitution: 

"No  judgment  shall  be  set  aside,  or  new  trial 
granted,  in  any  case  'on  the  groand  *  •  •  of 
the  improper  admission  or  rejection  of  evidence 
*  •  •  unless,  after  an  examination  of  the  en- 
tire cause,  induding  the  evidence,  the  court 
shall  be  of  the  opinion  that  the  error  complain- 
ed of  has  resulted  in  a  miscarriage  of  Justice." 

In  view  of  the  foregoing,  we  deem  it  unnec- 
essary to  pass  upon  the  other  questions  ar- 
gued in  the  briefs. 

The  Judgment  is  affirmed. 

We  concur:   BART,  J.;  BUBNBTT,  J. 


(«  Cal.  App.  E31) 

Ex   parte  MAYEN.    (Cr.  742.) 

{District   Court   of   Appeal.   Second'  District, 
Division  2,  California.    Oct.  U,  1U2U.) 

1.  Criminal  law  «s»l073— Order  revoking' stay 
of  execution  tantamoust  to  revocation  of 
eertifloate  of  probable  cause  for  appeal. 

Order  of  the  trial  judge  revoking  stay  of 
execution  of  sentence  on  defendant,  on  ac- 
count of  defendant's  attempt  to  escape  from 
the  county  jail,  was  tantamount  to  revocation 
of  the  Judge's  previously  issued  certificate  of 
probable  cause  for  appeal;  the  principal,  if 
not  the  sole,  purpose  of  such  certificate  being 
to  stay  execution  of  Judgment  of  conviction 
pending  appeal. 

2.  Crinlnal  law  «a»l073— Jastloes  of  Olstrlet 
Coirts  9t  Appeal  may  graat  oertMcate  of 
probaMe  oaMe. 

In  view  of  Const,  art  6,  t  4,  in  any  case 
where  it  is  proper  to  grant  certificate  of  prob- 
able cause  for  appeal,  any  Justice  of  the  Uis- 
Ciict  Courts  of  Appeal  may  grant  the  certif- 
icate, though  Pen.  Code,  §  1243,  does  not  ex- 
pressly confer  on  them  power  to  issue  the  cer- 
tificate; the  section  not  having  been  amended 
since  the  creation  of  such  courts. 

S.  Criminal   law   «=9l084— Stay  of   exeoutlon 
prevents   defendant   from   being   treated   as 
eonvlot  undergoing  punlshmeat. 
The   effect  of  suspension  of  'Judgment  of 
conviction,  as  by   stay    of   execution   granted 
by  a  District  Court  of  Appeal,  is  tbat  during 
the  time  of  the  Judgment's  suspension  defend- 
ant cannot  be  treated  as  a  convict  undergoing 
punishment  for  his  crime,  nor  as  one  subject 


to  imprisonment  in  the  state  prison,  even  tor 
the  purpose  of  detention,  as  the  law  regulating 
state  priB(»a  provides  only  for  the  imprison- 
ment therein  of  convicts  actually  undergoing 
punishment  for  their  crimes,  and  one  convicted 
of  an  offense  after  stay  of  execution  must  re- 
main in  the  custody  of  the  sheriiC  and  be  con- 
fined in  the  county  Jail,  within  Pen.  Code,  { 
1597,  snbd.  8. 

4.  Habeas  corpas  4=>I09— Court  empowered 
to  deliver  petitioner  to  oustody  of  person  en- 
titled thereto  by  law. 

Where  petitioner  in  habeas  corpus  is  held 
by  one  person  when  another  is  entitled  to  bib 
custody,  the  court  is  expressly  empowered  by 
Pen.  Code,  {  1493,  to  deliver  him  to  the  cuatody 
o<  the  person  entitled  thereto  by  law. 

5.  Criminal  law  «=>I0I2— Order  revoking  oer> 
tiflcate  of  prabable  oause  not  "appealable 
order";    "substantial  rights." 

The  trial  court's  order  revoking,  on  ac- 
count of  defendant's  attempted  escape,  certif- 
icate of  probable  cause  for  appeal  from  Judg- 
ment of  conviction  previously  granted  by  him, 
la  not  an  "appealable  order,"  within  Pen.  Code, 
I  1287,  subd.  3,  not  being  an  order  affecting 
defendant's  "substantial  rights";  defendant  be- 
ing afforded  an  adequate-  and  more  expeditious 
remedy  by  section  1243,  under  which  be  may 
apply  to  a  Justice  of  the  District  Court  of  Ap- 
peal for  certificate  of  probable  cause.  Where 
an  order  adverse  to  defendant  is  made,  and 
the  code  affords  him  a  more  effective  and  ex- 
peditious reme^  than  by  appeal,  the  order  is 
not  one   affecting  his  "substantisl  rights." 

[Ed.  Note:— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Substan- 
tial Bight.] 

6.  Criminal  law  «s>l078— Defendant  eoald  ap. 
ply  to  Distrtot  Court  ef  Appeal  for  oerttll- 
cate  of  prabable  oause  after  trial  eoarfs 
revooatlon  of  own  oertHleate. 

Where  defendant  was  granted  certificate  of 
probable  cause  for  appeal  by  the  trial  court, 
but  such  certificate  was  revoked  by  the  court 
for  defendant's  attempt  to  escape,  the  remedy 
provided  by  Pen.  Code,  i  1243,  giving  the  right 
to  apply  to  a  Justice  of  the  District  Court  of 
Appeal  for  certificate  of  probable  cause,  was 
available  to  defendant. 

7.  Crinlnal  law  «=al084— ^Certllloate  of  prob. 
able  sause"  Is  equivalent  to  order  spying 
execBtlon  pending  appeal. 

A  "certificate  of  probable  cause"  in  its  ef- 
fects is  substantially  the  equivalent  of  order 
staying  execution  pending  appeal  from  Judgment 
of  conviction;  its  filing  with  the  clerk  of  the 
trial  court,  by  whomsoever  it  may  have  been 
granted,  the  trial  court  itself  or  a  justice  of 
the  District  Court  of  Appeal,  operating  as  a 
supersedeas. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Certificate  of  Prob- 
able Cause.1 

8.  Criminal  law  «=>  1084— Appeal  fram  order 
revoking  oertHloate  of  prebable  eause  would 
not  stay  execution. 

Defendant's  appeal  from  order  of  the  trial 
court  revoking  his  previously  issued  certificate 
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of  probable  caiis«  for  appeal   (if  sncb  order 
were  appealable  at  all)  wonld  not,  being  an  ap 
peal  from  an  order  made  after  final  Jndgment, 
stay  execution  of  such  Judgment. 

9.  Habeas  corpus  <S=>3— Mandamus  held  not  to 
exclude  remedy  by  habeas  corpus;  "commit 
meat  by  competent  authority." 

Any  commitment  to  the  counir  jail,  or  to 
the  custody  of  the  sberifF,  that  the  District 
Conrt  of  Appeal  may  mdke,  is  a  "commitment 
by  competent  authority,"  within  the  meaning 
of  Pen.  Code,  {  1611,  obligating  the  sheriff  to 
receive  all  persons  committed  to  jail  by  such 
authority,  so  that  mandamus,  to  which  the 
sheriff  can  be  made  a  party,  is  not  the  only 
remedy  for  defendant,  improperly  incarcerated 
in  the  state's  prison  after  stay  of  execution 
of  judgment  of  conviction  by  certificate  of  prob- 
able cause  for  appeal  issued  by  a  justice  of 
the  District  Court  of  Appeal,  after  revocation 
by  the  trial  court  of  such  certificate  previously 
issued  by  him,  habeas  corpus  being  available 
to  defendant. 

10.  Criminal  law  «=>I073— Certlfloate  of  prob- 
able cause  may  be  Issued  by  trial  court  or 
DIstrlot  Court  of  Appeal. 

The  trial  court  and  the  several  justices 
of  the  District  Court  of  Appeal  have  concur- 
rent and  co-ordinate  jurisdiction  to  issue  a  cer- 
tificate of  probable  cause  for  appeal,  and 
grant  stay,  eadi  irrespective  of  the  action  of 
the  other. 

11.  Habeas  corpus  «=>48— Where  petitioner 
brought  into  oourt  In  response  to  mandate, 
detention  will  be  Inquired  Into. 

Even  though  the  District  Court  of  Appeal 
had  no  power  to  issue  writ  of  habeas  corpus  to 
the  warden  of  the  state  prison  at  San  Quentin, 
lor  the  reason  the  writ  may  not  be  issued  out- 
side the  court* B  particular  appellate  district, 
where  the  warden  brings  petitioner  into  such 
district,  and  produces  him  in  court,  the  cause 
of  the  detention  will  be  inquired  into,  irre- 
spective of  the  jurisdictional  question. 

In  the  matter  of  the  application  of  Fred  B. 
Mayen  for  a  writ  of  habeas  corpus,  to  be  di- 
rected to  the  warden  of  San  Quentin  Prison, 
to  secure  petitioner's  remand  to  the  custody 
of  the  sheriff  of  Los  Angeles  county  during 
pendency  of  stay  of  execution.    Writ  granted. 

John  S.  Cooper,  of  Los  Angeles,  and  Oeorge 
H.  Shreve,  of  San  Diego,  for  petitioner. 

TJ.  S.  Webb,  Atty.  Gen.,  and  Arthur  Keetch 
and  Thomas  A.  Wood,  both  of  Los  Angeles, 
for  respondent 

Thomas  Lee  Woolwine,  of  Los  Angeles,  W. 
J.  Clark,  and  W.  G.  Doran,  of  Los  Angeles, 
amid  coriffi. 

PER  CURIAM.  By  this  habeas  corpus  pro- 
ceeding petitioner  seeks  an  order  directing 
that  he  be  taken  from  the  custody  of  the  war- 
den of  the  state  prison  at  San  Quentin  and  re- 
manded to  the  custody  of  the  sheriff  of  Los 
Angeles  coimty. 

[1]  Petitioner,  who  had  been  convicted  of 
a  felony  in  the  superior  court  for  Los  Angeles 


county  and  by  that  court  sentenced  to  the 
state  prison  at  San  Quentin,  appealed  to  this 
conrt  from  the  judgment  of  conviction.  Sub- 
sequently, the  Judge  of  the  trial  court,  pursu- 
ant to  section  1243  of  the  Penal  Code,  Issued 
a  certificate  of  probable  cause,  certifying 
that,  In  bis  opinion,  there  is  probable  cause 
for  the  appeal.  Thereafter,  upon  a  showing 
that  petitioner  had  attempted  to  escape  from 
the  county  Jail,  the  trial  Judge,  upon  motion 
of  the  district  attorney,  ordered  that  bis  stay 
of  execution  of  the  sentence  be  vacated,  and 
directed  the  clerk  forthwith  to  deliver  to  the 
sheriff  a  commitment  committing  petitioner 
to  the  state  prison.  In  its  effect  upon  peti- 
tioner's rights,  the  order  of  the  trial  judge 
revoking  the  stay  of  execution  was  tanta- 
mount  to  a  revocation  of  his  prevlonsl;  is- 
sued certificate  of  probable  cause;  for  the 
principal,  if  not  the  sole,  purpose  of  such  oer- 
tlflcate  is  to  stay  execution  of  the  judgment 
of  conviction  pending  api)eal. 

The  stay  of  execution  having  thus  been  rer 
voked  by  the  trial  judge,  and  the  efficacy  of 
bis  previously  issued  certiflcate  of  probable 
cause  having  thereby  been  destroyed,  appli- 
cation was  made  here  for  an  order  staying 
execution  of  the  Judgment  of  conviction  until 
such  time  as  the  record  on  appeal  from  the 
judgment  could  be  pr^mred  and  transmitted 
to  this  court,  and  application  made  to  a  jus- 
tice of  this  court  for  a  certiflcate  of  probable 
cause.  The  sheriff,  in  the  meantime,  had  tak- 
en petitioner  to  the  state  prison  at  San  Quen- 
tin under  the  judgment  and  commitment  of 
the  superior  oourt  Petitioner  was  delivoed 
by  that  officer  into  the  custody  of  the  warden 
of  the  state  prison,  where  he  remained  nntU 
September  23,  1920,  when  the  warden,  in 
obedience  to  the  writ  of  habeas  corpus  issued 
in  this  proceeding,  produced  petitioner  before 
this  court 

Shortly  after  the  trial  judge's  revocation  of 
his  certiflcate  of  probable  cause  and  order 
staying  execution  of  the  judgment  this  court 
heard  an-  application  for  a  stay  of  executioiv 
and  on  September  18,  1920,  ordered  that  exe- 
cution of  the  judgment  of  convlctiiMi  be  stay- 
ed until  such  time  as  the  record  on  appeal 
from  the  judgment  could  be  prepared  and 
transmitted  to  the  clerk  of  this  court  See 
People  V.  Mayen,  193  Pac  173.  This  stay  ot 
execution  was  granted  by  us  to  enable  peti- 
tioner to  exercise  bis  right  under  section  1243 
to  apply  to  a  justice  of  this  court  for  a  cer- 
tiflcate of  probable  cause.  The  order  was 
made  upon  the  authority  of  such  cases  as 
People  V.  Lane,  96  Cal.  596,  31  Pac.  580,  In  re 
Adams,  81  Cal.  163,  22  Pac.  547,  People  t. 
Clark,  125  Cal.  251,  57  Pac  986,  and  People 
V.  Gallanar,  144  CaL  656,  79  Pac.  378.  When. 
we  made  the  order  staying  execution  of  the 
sentence,  we  further  ordered  that  pending 
the  stay,  petitioner  be  remanded  to  the  cus- 
tody of  the  sheriff. 
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[2]  At  tbe  argument  in  thla  habeas  corpus 
proceeding,  connsel  on  both  sides,  correctly, 
as  we  tliink,  assumed  tliat,  in  any  case  where 
It  is  proper  to  grant  a  certificate  of  probable 
cause,  any  Justice  of  this  court  may  grant 
tbe  certificate,  notwithstanding  section  1243 
does  not  purport,  in  express  terms,  to  confer 
upon  the  justices  of  tbe  district  courts  of  ap- 
peal power  to  issue  the  certificate.  That 
Code  section  has  not  been  amended  since  the 
creation  of  these  appellate  courts.    It  reads: 

"An  appeal  to  the  Supreme  Court  •  •  • 
stays  the  execution  of  the  judgment  •  •  « 
upon  filing  •  *  •  a  certificate  of  tbe  judge 
[of  the  trial  court]  •  •  •  or  of  a  justice 
of  the  Supreme  Court,"  etc. 

Though  the  letter  of  the  section  does  not 
confer  upon  the  justices  of  the  seTeral  Dis- 
trict Courts'  of  Appeal  authority  to  issue  the 
certificate  of  probable  cause,  nor,  indeed,  au- 
thorize issuance  of  the  <)ertlflcate  by  a  judge 
or  justice  of  any  court,  save  in  those  com- 
paratively few  cases  where  an  appeal  from 
the  Judgment  of  conviction  may  now  be  tak- 
en to  the  Supreme  Court,  nevertheless,  the 
constltational  amendment  whereby  the  Dis- 
trict Courts  of  Appeal  were  created  express- 
ly provides  that — 

"All  statutes  now  in  force  allowing,  providing 
for,  or  regalating  appeals  to  tbe  Supreme  Court 
shall  apply  to  appeals  to  the  District  Courts 
of  Appeal  so  far  as  such  statutes  are  not  in- 
consistent with  this  Article  and  until  the  Iieg- 
islature  shall  otherwise  provide."  Section  4, 
art.  6,  Const. 

We  have  no  doubt  that,  in  aU  cases  where 
the  appeal  has  been  regularly  taken  to  a  Dis- 
trict Court  of  Appeal,  the  effect  of  this  con- 
stitutional provision  is  to  confer  upon  tbe 
Justices  of  snob  court  the'  same  power  to  is- 
sue certificates  of  probable  cause  that  for- 
merly was  vested  in  the  justices  of  the  Su- 
preme Court  in  all  criminal  cases  where  ap- 
peals were  taken  to  that  court  from  Judg- 
ments of  conviction.  This  conclusion  accords 
with  a  uniform  practice  that,  so  far  as  we 
are  aware,  has  been  acquiesced  in  for  many 
years  by  bench  and  bar  throughout  the  state. 

[>1  The  effect  of  our  order  staying  execu- 
tion of  the  sentence  was  to  make  illegal  peti- 
tioner's detention  In  the  state  prison  during 
each  time  as  the  stay  of  execution  may  con- 
tinue in  force.  A  stay  of  execution  of  a 
judgmont  of  conviction  suspends  the  Judg- 
ment and  arrests  all  proceedings  thereon  dur- 
ing the  continuance  of  the  stay.  The  effect 
of  the  suspension  of  the  Judgment  is  that, 
during  tire  time  of  the  Judgment's  suspension, 
tbe  defendant  cannot  be  treated  as  a  convict 
undergoing  jHinishment  for  his  crime,  nor  as 
one  who  is  subject  to  imprisonment  in  the 
state  prison — even  for  the  purpose  of  deten- 
tion. We  know  of  no  law  under  which  the 
warden  of  the  state  prison  can  be  compensat- 
ed for  tbe  keep  or  maintenance  of  persons  not 
actually  serving  time  as  convicts,  undergoing 


all  the  punishment,  including  hard  labor,  that 
the  law  says  shall  be  meted  out  to  persons 
convicted  of  felony.  The  whole  scope  of  the 
law  regulating  such  prisons  must  be  held  to 
provide  only  for  the  imprisonment  therein 
of  convicts  actually  undergoing  punishment 
for  their  crimes.  Ex  parte  Arras,  78  Cal.  304, 
20  Pac.  683.  Therefore,  pending  our  stay  of 
execution  of  the  Judgment  of  conviction,  pe- 
titioner should  be  remanded  to  and  remain 
in  the  custody  of  the  sheriff  (Ex  parte  Rod- 
ley,  132  Cal.  40,  64  Pac.  91);  and  the  sheriff 
must  keep  bis  prisoner  in  the  usual  place  of 
confinement — the  county  Jail.  During  the 
stay  ot  execution,  and  while  he  is  in  the  cus- 
tody of  the  sheriff,  petitioner  is  a  person  con- 
fined "by  other  authority  of  law,"  within  the 
meaning  of  subdivision  3  of  section  1587  ot 
tbe  Penal  Code.  In  Ex  parte  Arras,  supra, 
tbe  court  said: 

"It  is  provided  generally  that  all  persons 
committed  by  authority  of  law  shall  be  confined 
in  the  common  jails  in  the  several  counties. 
(Pen.  Code,  {  1587.)" 

The  detention  ot  petitioner  In  any  other 
place  than  the  county  Jail  of  Los  Angeles 
county,  during  the  Ufe  of  the  order  hereto- 
fore made  by  us  staying  execution  of  the 
judgment.  Is  therefore  unwarranted  and  un- 
lawfuL 

[4]  Where  the  petitioner  in  habeas  corpus 
Is  held  by  one  person,  when  another  is  en- 
titled to  his  custody,  the  court  is  expressly 
empowered  to  deliver  him  to  the  custody  of 
the  person  who  by  law  is  entitled  thereto. 
Pen.  Code,  1 1493;  Ex  parte  McGuire,  135  Cal. 
339,  67  Pac.  327,  87  Am.  St  Rep.  106.  Be- 
cause the  county  Jail  is  the  only  lawful  place 
for  petitioner's  confinement  during  our  stay 
of  execution  of  tbe  judgment  of  conviction, 
and  the  sheriff  is  the  only  person  lawfully 
entitled  to  bis  custody  during  that  time,  it 
will  be  our  duty  to  deliver  him  from  his  un- 
lawful imprisonment  in  the  state  prison— un- 
lawful while  our  stay  of  execution  is  in  force 
— and  remand  him  to  the  custody  of  the  sher- 
iff, to  be  by  that  officer  kept  in  confinement 
in  the  county  JaU,  unless  we  shall  conclude 
that  there  is  merit  in  one  or  more  of  the  ob- 
jections raised  by  the  district  attorney,  who 
appears  here,  through  his  deputies,  as  amicus 
curiae.  These  objections  we  shall  now  con- 
sider. 

1.  It  is  claimed  by  the  district  attorney 
that,  because  a  certificate  of  probable  cause 
was  Issued  by  the  trial  Judge,  petitioner's 
only  remedy  is  an  appeal  from  that  Judge's 
order  revoking  bis  previously  issued  certifi- 
cate and  stay  of  execution,  and  that  therefore 
this  court  was  without  authority  to  order  a 
stay  of  execution  of  the  Judgment,  or,  at  any 
rate,  that  there  was  no  occasion  for  our  or- 
der staying  execution.  The  district  attor- 
ney's argument,  as  we  understand  it,  runs 
substantially  as  follows:  Tbe  oiHer  of  the 
trial  Judge  revoking  the  oertlflcate  of  proba^ 
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ble  canse  that  prevtoiuly  had  been  issned  by 
bim  was  an  order  affecting  tbe  robetantlal 
rlghta  of  the  defendant,  made  after  Judg- 
ment, and  therefore  la  an  appealable  order, 
under  subdlvlaion  3  of  section  1237  of  the 
Penal  Code;  an  appeal  from  such  order 
stays  enforcement  of  the  Judgment;  there- 
fore, such  appeal  affords  the  only  proper  rem- 
edy, where,  as  here,  the  trial  Judge,  having 
Issued  a  certlflcate  of  probable  cause  and 
granted  a  stay,  subssQuently  revokes  such 
certlflcate  and  stay  of  execution. 

[S]  This  argument  is  based  upon  two  erro- 
neous assumptions.  In  the  first  place,  we  do 
not  think  that  tbe  order  revoking  the  certifi- 
cate of  probable  cause  is  an  appealable  order. 
We  do  not  think  it  Is  an  order  affecting  peti- 
tioner's "substantial  rights,"  within  the  mean- 
ing of  subdivision  3  of  section  1237,  under 
which  only  those  orders  made  after  final  Judg- 
ment are  appealable  that  affect  the  defend- 
ant's "substantial  rights."  The  order  revok- 
ing the  certificate  of  probable  cause  did  not 
affect  petitioner's  "substantial  rights,"  for  the 
reason  that  he  is  afforded  an  adequate  and 
far  more  expeditious  remedy  by  another  Code 
section  (section  1243),  under  which  he  is  per- 
mitted to  apply  to  a  Justice  of  this  court  for 
a  certificate  of  probable  cause.  It  seems  to 
be  the  settied  law  of  this  state  that  where  an 
order  adverse  to  the  defendant  in  a  criminal 
action  is  made,  and  the  Code  affords  him 
some  remedy  therefor  that  is  more  effective 
and  expeditious  than  an  appeal  would  be, 
such  order  is  not  one  affecting  his  "substan- 
tial rights,"  within  the  meaning  of  subdivi- 
sion 3  of  section  1237,  which  declares  that 
"an  appeal  may  be  taken  by  the  defendant 
•  •  *  (3)  from  any  order  made  after  Judg- 
ment, affecting  the  substantial  rights  of  the 
party."  Thus,  in  People  v.  Jackson,  138  Cal. 
82,  70  Pac.  918,  it  was  held  that  the  refusal 
of  the  trial  Judge  to  setOe  a  bill  of  exceptions, 
though  it  Is  an  order  made  after  final  Judg- 
ment, is  not  an  order  affecting  the  "substan- 
tial rights"  of  the  defendant,  for  the  reason 
that  the  remedy  specifically  provided  by  sec- 
tion 1174  of  the  Penal  Code  is  more  effective 
and  expeditious  than  an  appeal  from  the  or- 
der refusing  to  settle  the  bill  of  exceptions 
would  be. 

[8,  7)  That  the  remedy  provided  by  section 
1243,  the  right  to  apply  to  a  Justice  of  this 
court  for  a  certificate  of  probable  cause,  was 
available  to  petitioner,  admits  of  no  doubt. 
The  revocation  of  a  certlflcate  of  probable 
cause  that  has  previously  been  granted  leaves 
tbe  case  In  the  same  situation  it  would  have 
been,  had  the  certificate  been  refused  in  the 
first  instance.  Where  the  certificate  is  refus- 
ed by  the  trial  Judge  in  the  first  instance,  the 
defendant  Is  permitted  to  make  application 
to  a  Justice  of  this  court  for  a  certificate  of 
probable  cause,  even  though  he  may  have 
commenced  serving  his  sentence.  Pen.  Code, 
I  1245.  There  is  no  possible  reason,  perceiv- 
able by  ns,  why  the  right  to  apply  to  a  Jus- 


tice of  this  court  for  a  certificate  of  probable 
cause  should  be  denied  a  defendant  In  a  crim- 
inal action  merely  because  the  trial  Judge, 
having  granted  the  certificate  on  application 
to  him  therefor,  later  sees  fit  to  revoke  It 
Section  1243  does  not  say  that  application 
may  be  made  to  a  Justice  of  this  court  for  a 
certificate  of  probable  cause  when  and  only 
when  the  trial  Judge  has  refused  tbe  certifi- 
cate in  the  first  Instance.  The  language  of 
the  section  is  that  in  all  cases,  other  than 
capital  cases,  an  appeal  from  the  Judgment 
of  conviction  stays  execution  of  the  Judgment 
upon  filing  with  tbe  clerk  "a  certificate  of  the 
Judge  of  tbe  trial  court,  or  of  a  Justice  of  the 
Supreme  Court,"  certifying  that  there  is  prob- 
able cause  for  tbe  appeal.  No  limitation  Is 
placed  upon  the  authority  of  a  justice  of  the 
appellate  court  to  issue  the  certificate  if.  In 
his  opinion.  It  should  Issue. 

With  respect  to  tbe  Issuance  of  the  certifi- 
cate, the  Jurisdiction  of  a  justice  of  the  appel- 
late court  la  co-ordinate  with  that  of  tbe  trial 
Judge.  It  at  least  is  not  Inferior  thereto. 
Of  course,  in  practice,  no  justice  of  this  court 
would  consider  an  application  for  a  certifi- 
cate of  probable  cause  until  the  applicant  had 
first  invoked  tbe  authority  of  the  trial  Judge 
to  issue  tbe  certificate.  Any  other  practice 
would  involve  too  serious  and  too  frequent 
Interruption  of  the  business  of  this  court 
But  this  does  not  militate  against  tbe  fact 
that  tbe  authority  of  the  trial  judge  and  that 
of  a  justice  of  this  court  to  Issue  the  cer- 
tlflcate of  probable  cause  are  concurrent  and 
co-ordinate.  Each,  in  a  qualified  sense,  exer^ 
clses  original  jurisdiction,  though  the  Juris- 
diction to  grant  the  certificate,  when  exercis- 
ed, is  exercised  in  furtherance  of  this  court's 
appellate  Jurisdiction.  There  is,  we  tblnk,  no 
room  to  doubt  the  authority  of  a  Justice  of 
this  court,  under  section  1243,  to  grant  a  cer- 
tificate of  probable  cause  after  tbe  Issuance 
and  subsequent  revocation  of  a  certificate  of 
probable  cause  by  the  trial  Judge. 

A  certlflcate  of  probable  cause,  In  all  its 
effects,  is  substantially  tbe  equivalent  of  an 
order  staying  execution  pending  an  appeal 
from  a  judgment  of  conviction — nothing  more 
and  nothing  less.  Its  flllng  with  tbe  clerk, 
by  whomsoever  It  may  have  been  granted,  op- 
erates as  a  supersedeas.  And  such  stay  or 
supersedeas  may  be  granted  by  a  Justice  of 
this  court  whenever  tbe  trial  Judge  refuses 
to  stay  execution  of  the  sentence,  whether 
such  refusal  to  stay  execution  be  brought 
about  by  the  trial  Judge's  refusal  to  issue  the 
certificate  of  probable  cause  in  tbe  first  in- 
stance or  by  his  revocation  of  a  certlflcate 
or  a  stay  of  execution  previously  granted  by 
him.  This  being  so,  it  follows  that,  upon  the 
the  trial  Judge's  revocation  of  the  certlflcate 
of  probable  cause  previously  Issued  by  him, 
section  1243  afforded  petitioner  an  effectlvB 
and  expeditious  remedy — a  remedy  far  more 
effective  and  expeditious  than  any  appeal 
from    the   order    of   revocation    would    be. 
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Wberefore  we  coiudnde  tbat  tbe  order  of  rev- 
ocation -wan  not  one  affecting  pettticmer's 
"substantial  rlgrhts,"  within  tbe  meaning  aC 
subdlvlalon  3  of  section  1237,  and  that  there- 
fore It  was  not  an  appealable  order. 

[8]  The  other  erroneous  assumption  in  the 
point  raised  by  the  district  attorney  that  now 
is  being  considered  by  us  Is  tbe  assumption 
that,  on  an  appeal  from  an  order  of  the  trial 
Judge  revoking  his  previously  Issued  certifi- 
cate of  probable  cause — assuming  such  order 
to  be  appealable — ^tbere  can  be  a  stay  of  exe- 
cution of  the  Judgment  of  conviction.  With 
the  exception  of  section  1243  of  the  Penal 
Code,  we  know  of  no  statutory  provision  per- 
mitting a  stay  of  execution  in  a  criminal  case. 
If  there  be  any,  it  has  not  been  called  to  our 
attention.  Section  1243  relates  solely  to  an 
appeal  from  the  "Judgment  of  conviction." 
An  appeal,  therefore,  from  an  order  made 
after  final  Judgment,  would  not  stay  execu- 
tion of  the  Judgment.  See  Carit  v.  Williams, 
67  Cal.  580,  8  Pac.  93;  Credits  Com.  Co.  v.  Su- 
perior Court,  140  Cal.  82,  73  Pac  1009. 

For  the  foregoing  reasons,  we  are  satisfied 
that  an  application  to  this  court,  or  to  a  Jus- 
tice thereof,  for  a  stay  of  execution  pending 
such  time  as  petitioner's  application  for  a 
certificate  of  probable  cause  can  be  presented 
and  heard  here,  is  the  only  remedy  available 
to  him.  His  right,  under  section  1243.  to  ap- 
ply to  a  Justice  of  this  court  for  a  certificate 
of  probable  cause,  and  bis  right  to  a  stay  of 
execution  of  the  Judgment  until  suCh  time  as 
such  application  for  the  certificate  can  be 
presented,  heard,  and  determined,  are  rights 
that  are  inseparably  Incident  to  his  right  to 
appeal  from  the  Judgment  of  conviction,  and 
should  not  be  denied  him  simply  because  the 
trial  Judge,  after  having  once  issued  a  certifi- 
cate of  probable  cause,  has  subsequently 
deemed  it  his  duty  to  revoke  it. 

[I]  2.  It  is  claimed  that  If  petitioner  is  en- 
titled to  be  taken  from  tbe  state  prison  and 
remanded  to  the  custody  of  the  sheriff,  his 
sole  remedy  Is  by  mandamus  against  the  sher- 
iff. The  basis  for  this  contention  is  the  claim 
tbat  only  by  a  proceeding  to  which  the  sher- 
iff is  a  party  can  that  officer  be  effectively 
directed  to  take  the  petitioner  into  his  cus- 
tody. This  argument  ignores  the  fact  that 
the  sheriff  must  obey  all  lawful  orders  of 
this  court  (subdivision  4,  (  4157,  Pol.  Code), 
and  that  he  must  receive  all  persons  commit- 
ted to  Jail  by  competent  authority  (section 
1611,  Pen.  Code).  By  the  provision  of  the 
Political  Code  Just  referred  to  (subdivision  4, 
f  4157)  it  Is  provided  that  "the  sheriff  must 
•  •  *  obey  all  lawful  orders  and  direc- 
tions of  all  courts  held  within  his  county," 
and  by  the  Penal  Code  section  last  quoted 
(section  1611)  it  is  specifically  provided  that 
"tbe  sheriff  must  receive  all  persons  com- 
mitted to  Jail  by  competent  authority."  For 
tbe  reasons  stated  supra,  we  have  the  power, 
and  It  is  our  duty,  under  section  1493  of  the 
Penal  Code,  to  order  petttioner  taken  from 
193  P.-62 


the  custody  of  the  warden  and  eommitted  t« 
that  of  the  sheriff  until  such  time  as  a  Justice 
of  this  court  can  hear  and  pass  upon  his  ap- 
plication for  a  certificate  of  probable  caode. 

Any  commitment  to  the  county  Jail,  or  to 
the  custody  of  the  sheriff,  that  this,  court 
may  make,  is  a  commitment  by  "oompetent 
authority,"  within  the  meaning  of  section 
1611.  County  of  Sonoma  v.  Santa  Rosa,  102 
Cal.  426,  36  Pac.  810.  The  sheriff  has  no  au- 
thority to  sit  in  Judgment  and  determine 
whether  this  court  has  exceeded  Its  Jurisdic- 
tion or  not,  bat  most  obey  any  lawful  order 
that  we  may  make  remanding  petitioner  to 
his  custody,  even  though  that  officer  be  not  a 
party  to  this  proceeding.  County  of  Sonoma 
V.  Santa  Rosa,  supra.  Failure  on  the  part 
of  the  sheriff  to  obey  any  order  that  we  may 
make  committing  petitioner  to  hia  custody 
for  detention  in  the  county  Jail  until  such 
time  as  a  Justice  of  this  court  may  hear  and 
determine  an  application  for  a  certificate  of 
probable  cause  would  subject  tliat  ofllcer  to 
the  penalties  provided  by  law  for  a  disobedi- 
ence of  this  court's  lawful  orders.  The  sher- 
iff is  Just. as  much  bound  to  obey  any  order 
that  may  be  made  In  this  proceeding  direct- 
ing him  to  take  petitioner  into  his  custody  aa 
he  would  be  to  obey  any  final  order  that 
might  be  made  in  a  mandamus  proceeding 
against  him.  It  follows,  therefore,  that  there 
is  no  basis  for  the  claim  that  petitioner's  only 
prefer  remedy  is  mandamus.  It  may  not  be 
amiss  to  say  in  this  connection  that  we  have 
no  reason  whatever  to  doubt  the  sheriff's  loy- 
alty to  his  oath  of  office,  or  to  surmise  that  he 
will  not  give  ready  and  Instant  obedience  to 
any  order  that  may  be  made  by  this  court  in 
this  proceeding. 

[10]  3.  It  Is  said  that  every  intendment  is 
in  favor  of  tbe  Jurisdiction  of  the  trial  Judge 
to  revoke  his  certificate  of  probable  cause, 
and  that,  upon  this  habeas  corpus  proceeding, 
this  court  Is  limited  to  an  inquiry  into  ttie 
trial  Judge's  jurisdiction 'to  make  the  order 
revoking  his  certificate  of  probable  cause. 
This  argument  proceeds  upon  an  utter  mis- 
conception of  the  ground  for  our  authority 
to  stay  execution  of  the  Judgment  of  con- 
viction, pending  an  application  to  a  Justice  of 
this  court  for  a  certificate  of  probable  cause, 
and  thereby  make  petitioner's  confinement 
In  the  state  prison  illegal  pending  the  stay  of 
execution.  It  may  be  conceded  that  the  trial . 
Judge's  revocation  of  the  certificate  of  prob- 
able cause,  whether  for  a  sufficient  or  insuf-' 
flclent  reason,  was  well  within  his  Jurisdic- 
tion, and  therefore  not  subject  to  collateral 
attack  in  this  proceeding.  But,  even  so,  his 
revocation  of  his  certificate  of  probable 
cause,  upon  whatever  ground  made,  like  a 
refusal  by  a  trial  Judge  in  the  first  instance 
to  issue  a  certificate  of  probable  cause,  does 
not  deprive  the  defendant  In  a  criminal  ac- 
tion of  his  right  to  Invoke  the  Jurisdiction  of 
a  Justice  of  this  court  to  issue  a  certificate- 
of  probable  cause.    To  enable  the  defendant 
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In  a  criminal' action  to  exercise  bis  right  to 
make  sucli  application  to  a  Justice  of  tbls 
court,  it  Is  tlie  duty  of  tbe  trial  Judge  to  stay 
execution  of  tbe  Judgment  until  application 
can  be  made  to  and  determined  by  a  Justice 
of  tbls  court  And  If,  for  any  reason  what- 
ever, the  trial  Judge  refuses  to  issue  the  cer- 
tificate of  probable  cause,  or  revokes  a  cer- 
tificate previously  granted  by  him,  and  re- 
fuses to  grant  a  stay  of  execution  of  the 
judgment  until  application  to  a  justice  of 
tbls  court  to'  grrant  a  certificate  of  probable 
cause  can  be  presented  and  beard,  then, 
though  the  trial  Judge's  refusal  to  Issue  tbe 
certificate,  or  his  revocation  thereof,  and  bis 
refusal  to  grant  tbe  stay,  are  undoubtedly 
within  bis  Jurisdiction,  this  court,  neverthe- 
less, or  a  Justice  thereof  may  grant  such  stay 
until  defendant's  application  for  the  certifi- 
cate can  be  presented  to  and  passed  upon  by 
a  Justice  of  this  court.  The  judge  of  tbe 
trial  court  and  the  several  Justices  of  this 
court  have  original,  concurrent,  and  co-ordi- 
nate Jurisdiction  to  Issue  the  certificate  and 
grant  tbe  stay ;  and  a  refusal  on  the  part  of 
the  trial  Judge  to  Issue  the  certificate  or  to 
grant  the  stay  is  no  bar  to  an  exercise  of  like 
jurisdiction  by  a  Justice  of  this  court  and  the 
issuance  by  him  of  a  certificate  of  probable 
cause  or  the  grant  by  him  of  a  stay  of  execu- 
tion of  the  Judgment  until  such  time  as  be 
can  hear  and  pass  upon  an  application  for  the 
certificate.  The  exercise  of  such  Jurisdiction 
is  an  exercise  of  a  part  of  our  appellate  Ju- 
risdiction. People  V.  Gallanar,  supra;  Mat- 
ter of  Adams,  supra;  People  v.  Clark,  supra; 
People  V.  Lane,  supra. 

For  these  reasons,  we  think  It  dear  that 
tbe  refusal  of  the  trial  Judge,  In  the  exercise 
of  bis  unquestionable  Jurisdiction,  to  Issue 
the  certificate,  or  his  revocation  of  a  certlfl- 
cate  already  Issued  by  him,  does  not  oust  a 
Justice  of  this  court  of  his  Jurisdiction  and 
authority  to  issue  the  certificate,  if,  in  his 
opinion,  there  is  probable  cause  for  tbe  ap- 
peal. Petitioner's  right  to  an  order  In  this 
habeas  corpus  proceeding,  directing  that  he 
be  taken  from  the  custody  of  the  warden  of 
the  state  prison  and  committing  him  to  the 
custody  of  the  sheriff,  does  not  require  us 
to  hold  that  tbe  trial  judge  was  without  Ju- 
risdiction to  revoke  his  certificate  of  probable 
cause.  The  question  before  us  Is:  What  was 
the  effect  of  our  order  staying  execution  of 
the  Judgment  of  conviction?  Did  it  make  pe- 
titioner's further  confinement  in  the  state 
prison  unlawful  during  the  life  of  the  stay? 
What  we  are  concerned  with  here  is  the  va- 
lidity of  our  order,  heretofore  made,  staying 
execution  of  the  Judgment  of  convlctlcm.  If 
that  order  was  within  our  Jurisdiction,  and 
we  are  satisfied  It  was,  then  the  only  proper 
place  for  petitioner's  confinement  during  the 
continuance  of  the  stay  is  the  county  Jail  at 
Los  Angeles,  and  we  have  the  power,  in  tbls 
proceeding,  to  order  that  he  be  kept  there 
nnd  not  elsewhere. 


[11]  4.  Finally,  It  Is  contended  that  this 
court  had  no  power  to  Issue  the  writ  of  ha- 
beas corpus  to  the  warden  of  the  state  prison 
at  San  Quentln  for  the  reason  that  the  writ, 
so  it  Is  claimed,  may  not  be  Issued  outside  of 
this  appellate  district.  In  this  connection 
reference  may  be  made  to  Older  v.  Superior 
Court,  10  Cal.  App.  564,  102  Pac  829,  and  the 
decision  of  the  Supreme  Court  In  the  same 
case,  157  Cal.  773,  109  Pac.  478.  Section  4, 
article  6,  of  the  Constitution  contains  this 
provision: 

"Tbe  said  courts  [tbe  District  Courts  of  Ap- 
peal] shall  also  have  power  to  issue  writs  of 
mandamus,  certiorari,  prohibition,  and  habeas 
corpus,  and  all  other  writs  necessary  or  proper 
to  the  complete  exercise  of  their  appellate  ju- 
risdiction. Bach  of  tlie  Justices  thereof  shall 
have  the  power  to  issue  writs  of  habeas  corpus 
to  any  part  of  his  appellate  district." 

In  the  instant  case  the  writ  was  Issued,  not 
by  one  Justice  of  tbe  couit,  but  by  the  court 
Itself.  The  above-quoted  language  of  the 
Constitution  affords  ground  for  the  conten- 
tion that  the  limitation  upon  the  right  to  is- 
sue the  writ  beyond  the  territorial  limits  of 
our  appellate  Jurisdiction  is  confined  to  those 
cases  where  the  writ  Is  Issued  by  a  justice 
of  the  court  and  has  no  application  where 
tbe  writ  is  Issued  by  the  court  Itself.  As  was 
said  by  the  author  of  the  Supreme  Court's 
opinion  in  the  Older  Case: 

•• «  •  •  rpjjg  language  of  section  4  of  ar- 
ticle TI  of  the  Constitution  is  very  general  and 
it  may  be  urged  with  much  force  that  the  words 
'necessary  or  proper  to  the  complete  exercise 
of  their  appellate  jurisdiction'  modify,  not  the 
words  'mandamus,  certiorari,  prohibition,  or 
habeas  corpus'  but  refer  exclusively  to  'other 
writs.'  This  interpretation  would  give  a  dis- 
trict court  of  appeal  jurisdiction  to  issue  to 
any  part  of  tbe  state  either  of  the  four  writs 
mentioned  by  name,  but  would  Umit  its  power 
to  those  designated  as  'other  writs.' "  167  Cal. 
773,  109  Pac.  479. 

However,  it  wlU  not  be  necessary  to  detei> 
mine  whether  this  court  had  jurisdiction  In 
this  proceeding  to  issue  the  writ  beyond  the 
territorial  limits  of  Its  appellate  Jurisdic- 
tion; for,  even  if  it  be  assumed  that  the  Is- 
suance of  the  writ  beyond  those  limits  was 
unauthorized,  nevertheless,  tbe  writ  did  issae. 
and  the  warden,  to  whom  It  was  directed.  In 
obedience  thereto,  has  brought  petitioner  Into 
this  appellate  district  and  has  produced  him 
In  court  Having  been  brought  before  this 
court,  In  obedience  to  the  writ,  we  are  not 
disposed  to  scan  too  critically  the  mode  by 
which  be  got  here,  but  to  hold  that,  being 
bere^  the  court  has  authority  to  make  sacb 
order  as  the  nature  of  the  case  may  require. 
It  was  held  by  the  Supreme  Court  of  Qewgfia, 
in  Simmons  v.  Georgia  Iron  &  Goal  Co.,  117 
Ga.  305,  43  S.  E.  780,  61  L.  R.  A.  739,  tbat 
although  a  Judge  may  have  no  authority  to 
Issue  a  writ  of  habeas  corpus  directed  to  a 
It^son  holding  another  In  custody  beyond 
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certain  territorial  limits,  yet,  where  he  does 
issne  the  writ  thus  directed,  and  respondent 
obeys  Ita  mandate  by  producing  Into  conrt 
the  person  detained,  a  plea  that  the  conrt 
had  no  Jurisdiction  to  Issue  the  writ  should 
be  overruled  and  the  cause  of  the  detention 
Inquired  into.  With  this  view  of  the  law  we 
are  In  full  accord. 

Our  conclusion  Is  that  the  confinement  of 
petitioner  in  the  state  prison,  during  the  con- 
tinuance of  our  order  staying  execution  of 
the  Judgment  of  conviction,  is  unwarranted 
and  illegal,  and  that,  during  such  time  as 
our  order  staying  execution  may  be  in  forces 
be  should  be  remanded  to  the  custody  of  the 
sheriff  of  Los  Angeles  county,  to  be  by  him 
confined  in  the  county  Jail  in  that  county. 

It  Is  so  ordered. 


(49  Cal.  App.  665) 

PEOPLE  V.  ARGRUSA.     (Cr.  874.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 2,  California.  Oct.  18,  1920.  Hear- 
ing Denied  by  Supreme  Court  Dec.  9,  1920.) 

1.  Arson  i3=>37(3)  —  Proof  of  oeoupaney  by 
lodgers,  proof  of  ownership  liy  others  than 
aecased. 

In  a  prosecQtion  for  arson,  proof  that  part 
of  the  building  at  the  time  of  the  offense  was 
occupied  by  35  persons  as  lodgers  was  sufficient 
proof  of  ownership  of  sach  building  by  persons 
other  than  accnsed,  under  Pen.  Code,  I  452, 
expressly  making  actual  ownership  of  the  build- 
ing immaterial. 

2.  criminal  law  «=3822(l)— Instniotions  to  be 
read  together. 

The  entire  instruction*  on  a  given  question 
are  to  be  taken  together,  and  the  accused  can- 
not predicate  error  upon  a  single  instruction. 

3.  Criminal  law  <S=»823(I5)— instruotlon  as  to 
reasonable  donbt  held  not  erroneoos  In  view 
of  other  Instructions. 

An  instruction,  "The  accused  person  under 
our  system  is  presumed  to  be  innocent  until  the 
contrary  is  proved,  and  in  case  of  a  reasonable 
doubt  whether  or  not  his  guilt  is  satisfactorily 
shown  be  is  entitled  to  an  acquittal,"  held  not 
erroneous  for  not  containing  the  words  "be- 
yond a  reasonable  doubt"  after  "proved,"  and 
for  containing  the  word  "satisfactorily,"  in 
view  of  other  instructions  concerning  reasona- 
ble doubt. 

Appeal  from.  Superior  Court,  City  and 
County  of  San  Francisco;  Michael  3.  Roche, 
Judge. 

Tony  Argrusa  was  convicted  of  arson,  and 
be  appeals.   Affirmed. 

William  Sea,  Jr.,  of  San  Frandsoo,  for 
appellant 

U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Eior- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 
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liANGDON,  P.  J.  This  Is  an  appeal  by  the 
defendant  from  a  judgment  of  conviction  of 
the  crime  of  arson.  Defendant  was  charged 
with  willfully,  unlawfully,  feloniously,  and 
maliciously,  on  January  23, 1918,  in  the  night- 
time of  said  day,  setting  fire  to  and  burning 
and  causing  to  be  burned  that  certain  inhab- 
ited structure,  building,  and  dwelling- house  of 
one  Albert  J.  Nymand,  known  and  designated 
as  No.  607  Vallejo  street,  situated  in  the  city 
and  county  of  San  Francisco,  and  with  the 
felonious  intent  then,  there,  and  thereby  to 
destroy  the  same,  the  said  structure,  building, 
and  dwelling  house,  as  aforesaid,  being  then 
and  there  actually  occupied  and  inhabited  by 
human  beings.  Defendant  pleaded  not  guilty, 
and  upon  the  trial  it  was  shown:  That  de- 
fendant conducted  a  musical  instrument  store 
In  the  premises  at  607  Vallejo  street  This 
was  a  three-story  frame  building,  on  the  first 
floor  of  which  was  the  store  of  defendant  and 
the  upper  two  stories  of  which  building  were 
occupied  by  lodgers.  The  flre  occurred 
about  2  o'clock  in  the  morning,  and  was 
plainly  of  Incendiary  origin.  The  cause  of  the 
flre  was  apparent  from  the  testimony  of  the 
flre  chief  and  his  assistants  and  the  policemen 
on  duty  In  the  neighborhood,  all  of  whom 
arrived  upon  the  scene  withhi  a  few  moments 
after  an  explosion  had  blown  out  the  front 
window  of  the  store.  They  found  several  hat 
boxes  upon  the  floor,  about  four  feet  apart.  In 
a  line.  These  boxes  contained  gasoline,  and 
the  flames  were  springing  np  in  a  straight  line 
directly  from  these  receptacles.  Some  of 
these  containers  were  introduced  in  evidence, 
as  were  also  pictures  showing  the  condition 
of  the  premises  after  the  fire.  The  officers 
broke  open  the  door  of  the  building,  and  were 
obliged  to  send  for  reinforcements  to  get  the 
lodgers  out  of  the  building.  The  defendant 
was  notified  by  a  police  ofllcer  of  the  flre  at 
his  store,  and  he  came  to  the  premises  while 
the  firemen  and  police  officers  were  there. 
He  was  questioned  by  the  flre  chief  and  by 
the  police  officer,  and  he  stated,  according  to 
their  testimony,  that  he  was  the  only  person 
who  had  a  key  to  the  store.  The  prosecution 
introduced  testimony  to  the  effect  that  the 
value  of  the  musical  instruments,  flxtures, 
etc..  In  the  store  was  approximately  $1,200. 
The  contents  of  the  store  was  Insured  for 
$2,000. 

Appellant's  principal  objection  is  that  no 
proof  was  oflFered  as  to  the  ownership  of  the 
building,  and  that  "the  evidence  shows  that 
for  the  purpose  of  this  case,  the  appellant, 
Tony  Argrusa,  was  the  owner  of  607  Vallejo 
street;  that  607  Vallejo  street  was  a  musical 
Instrument  store,  and  not  an  inhabited  struc- 
ture, building,  and  dwelling  house." 

Section  452  of  the  Penal  Code  provides: 

"To  constitate  arson  it  is  not  necessary  that 
a  person  other  than  the  accnsed  shauld  have 
had  ownership  in  the  building  set  on  fire.  It 
is  sufficient  that  at  the  time  of  the  burning  an- 
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other  person  was  rightfnUy  in  pouesdon  of,  or 
waa  actually  occapying  such  bnilding,  or  any 
part  thereof." 

In  support  of  his  contention  that  the  record 
does  not  show  the  building  at  607  Vallejo 
street  to  have  been  inhabited  by  human 
beings,  appellant  sets  out.  In  his  brief  what 
he  asserts  to  be  all  the  evidence  upon  this 
question.  An  examination  of  the  transcript 
discloses,  in  addition  to  the  matter  set  out 
In  appellant's  brief,  the  following  from  the 
testimony  of  the  fire  marshal: 

"Do  you  know  the  premises  numbered  607 
Vallejo  street.  In  the  city  and  county  of  San 
Francisco?  A.  I  do.  •  •  •  Q.  How  are  the 
two  upper  floors  or  stories  of  said  building 
occupied?  A.  It  is  occupied  as  a  lodging  house. 
Q.  Do  you  know  how  many  lodgers  were  in  the 
building  that  night  [the  night  of  the  fire]?  A. 
Thirty-five  lodgers  in  the  building." 

Also,  we  find  the  following  testimony  by 
the  battalion  chief  of  the  San  Francisco 
Fire  Department: 

"Q.  Do  you  know  the  premises  numbered  607 
Vallejo  street.  Chief?  A.  Yes,  sir.  Q.  Do  you 
know  how  those  premises  are  occupied  and 
how  they  were  occupied  on  the  23d  of  Janu- 
ary, 1919?  A.  They  were  occupied  as  a  store, 
and  lodging  above  the  stores.  *  *  *  Q.  Up- 
on the  morning  in  question,  namely  upon  the 
morning  of  the  23d  day  of  January,  1919,  were 
the  upper  two  floors  or  stories  of  that  building 
occupied?  A.  They  were  occupied.  There 
were  lodgers  in  them,  and  I  sent  for  reinforce* 
ments  to  get  them  out." 

[1]  It  is  true  that  the  case  of  People  v. 
De  Winton,  113  Cal.  404,  45  Pac.  708,  33  L.  R. 
A.  374,  54  Am.  St.  Rep.  357,  holds  that  under 
section  452,  Penal  Code,  "to  be  the  subject  of 
arson,  the  building  must  be  at  least  the  quali- 
fied property  of  another — must  be,  at  least, 
rightfully  In  the  possession  or  occupancy  of 
another  at  the  time  of  the  offense."  But, 
surely,  this  requirement  is  met  by  proof  that 
the  building,  at  the  time  of  the  offense  was 
occupied  by  35  persons  as  lodgers.  It  is  not 
necessary  that  any  of  these  lodgers  be  the 
actual  owner  of  the  premises.  It  is  sufficient 
that  these  lodgers  were  in  the  rightful  pos- 
session and  occupancy  of  a  portion  of  the 
premises  at  the  time  of  the  alleged  crime. 
The  actual  ownership  of  the  building  is  ex- 
pressly made  immaterial  by  the  provisions 
of  section  452,  Penal  Code,  and  any  state- 
ments respecting  the  same  contained  in  the' 
Information  may  be  treated  as  surplusage. 

Appellant  relies  upon  the  case  of  People  v. 
Myers,  20  Cal.  76,  to  support  his  position  that 
the  ownership  of  the  building  is  an  essential 
part  of  the  description  of  the  offense  of  arson, 
and  must  be  proven.  This  case  Is  not  in 
point  here,  for  the  reason  that  it  was  decided" 
In  1862,  10  years  before  the  enactment  of 
the  section  of  the  Penal  Code  above  referred 
to,  and  at  a  time  when  the  common  law  upon 
this  question  remained  unmodified  In  this 
state.    The  statements  of  law  in  that  opinion 


are  modified  In  this  state  now  by  the  above- 
quoted  provisions  of  the  Penal  Code. 

[2,  3]  Appellant  complains  of  the  following 
instruction: 

"The  accused  person  under  our  system  it 
presumed  to  be  innocent  until  the  contrary  is 
proved,  and  in  case  of  a  reasonable  doubt 
whether  or  not  his  guilt  is  satisfactorily  ahown, 
he  is  entitled  to  an  acquittal." 

The  specific  objections  made  by  appellant 
are  that  the  first  part  of  the  Instruction 
should  have  contained  the  words  "beyond  a 
reasonable  doubt"  after  "proved,"  and  that 
the  latter  portion  of  the  instruction  should 
not  have  contained  the  word  "satisfactorily." 
It  is  argued  in  connection  with  this  last  ob- 
jection that  the  word  "satisfactorily"  can  only 
mean.  In  this  connection,  "by  a  preponderance 
of  evidence,"  and  therefore  It  Is  erroneously 
used  in  the  instruction.  It  la  unnecessary 
for  us  to  enter  upon  a  pedantic  discussion  of 
the  precise  meaning  of  the  word  "satlafacto- 
rlly"  as  used  in  this  instruction.  The  entire 
Instructions  on  a  given  question  are  to  be 
taken  together,  and  the  defendant  cannot 
predicate  error  upon  a  single  instruction. 
People  V.  Worden,  113  Cal.  669,  45  Pac.  844; 
People  V.  Carantan,  11  Cal.  App.  561,  105  Pac. 
768.  When  the  entire  instructions  in  this 
case  are  read,  it  appears  clearly  that  the  Jur^ 
were  not  led  to  believe  that  the  question  of 
what  proof  was  "satisfactory"  was  to  be  left 
to  the  individual  whim  of  each  Juror,  varying 
with  the  credulity  or  Incredulity  of  ea<*  Juror, 
but  that  they  were  definitely  instructed  that 
the  presumption  of  innocence  abides  with  the 
defendant  until  the  evidence  convinces  you  to 
the  contrary  beyond  a  reasonable  doubt. 
"Reasonable  doubt"  was  then  clearly  defined 
by  the  court  Further,  the  Jury  was  In- 
structed: 

"In  order  to  convict  the  defendant  of  arson 
as  charged  in  the  information,  the  evidence 
must  show  beyond  a  reasonable  doubt,"  etc 

And,  further: 

"I  instruct  yon  that  in  order  to  convict  the 
defendant  upon  drcnmstantial  evidence  it  is 
necessary,  not  only  that  all  the  facta  concur 
to  show  tiiat  he  committed  the  crime  charged, 
but  that  they  are  inconsistent  with  any  other 
reasonable  conclusion.  It  is  not  suffldent  that 
the  drcnmatances  proven  coincide  with,  ac- 
count for,  or  render  probable  the  hypothesis  of 
guilt,  but  they  must  ezdude  to  a  moral  cer- 
tainty every  other  hypothesis  but  the  single  one 
of  gailt,  or  the  Jury  muat  find  the  defendant 
not  guilty." 

The  court  also  instructed: 

"If  you  are  satisfied  beyond  •  reasonable 
doubt  that  the  defendant,"  etc. 

It  would  therefore  appear  that  the  use  of 
the  word  "satisfactorily*'  in  the  instruction 
complained  of,  takm  in  connection  with  all 
the  other  instructions  given,  oould  have  con- 
veyed no  other  impression  than   that   the 
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proof  must  be  "satlsf actor Qy"  made  from  the 
Btandpobit  of  excluding  all  reasonable  doubt 
as  sncb  doubt  was  defined  by  tbB  court. 

Without  quoting  further  from  the  charge  to 
the  Jury,  It  is  Buffldent  to  say  that  It  appears 
from  a  reading  of  all  the  Instructions  that 
the  Jury  could  not  have  been  mislead  by  the 
Instruction  of  which  complaint  is  made,  and 
that  the  ai)peUant  was  In  no  way  prejudiced 
thereby. 

Tte  Judgment  Is  affirmed. 

We  concar:  BRITTAIN,  J.;  NOURSB,  J. 


&1  Vtah.  206) 

SPRING  CANYON   COAL  CO.  et  al.  v.  IN- 

DUSTRIAt  COMMISSION  OF  UTAH. 

(No.  3505.) 

(Supreme  Court  of  Utab.    Nov.  12.  192U.) 

1.  Statutes  «s>207— Duty  of  court  to  reeonelia 
Inoonslsfenoies  if  possible,  otherwise  to  as- 
oertaln  legislative  meaning  by  other  means. 

It  Is  the  duty  of  the  Supreme  Court  to 
reconcfle  apparent  InconsigteiicieB  in  a  stat- 
nte  when  possible,  so  as  to  give  effect  to  its 
every  provision,  and  when  it  is  impossible  it 
becomes  the  duty  of  the  court  to  ascertain  the 
meaning  of  the  Legislature  by  the  application 
of  other  means  not  inconsistent  with  the  legis- 
lative intent. 

2.  Master  and  servant  «=>387— Award  for  ten- 
perary  disability  in  addition  to  oompemation 
for  loss  of  leg  unauthorized. 

Under  Comp.  Laws  1017,  H  3137,  8138,  the 
Industrial  Commission  was  without  authority 
to  allow  compensation  for  temporary  total  dis- 
al^ty  of  an  injured  employe  in  addition  to 
compensation  for  loss  of  his  leg  above  the 
knee,  leaving  a  stump  sufficient  to  permit  the 
nse  of  an  artificial  limb;  there  having  been 
no  other  injury,  and  the  temporary  total  dis- 
ability having  been  caused  solely  by  the  loss 
of  the  leg. 

Actum  by  the  Spring  Canyon  Coal  Com- 
pany, the  employer,  and  others,  against  the 
Industrial  Commission  of  Utah,  to  review  Its 
award  of  comprasation  under  the  Industrial 
Act  In  favor  of  Irvin  Wlmber,  the  employe. 
Award  as  made  ordered  set  aside,  and  defend- 
ant directed  to  proceed  in  accordance  with  the 
opinion. 

The  authorities  cited  in  plaintitT's  brief 
were:  In  re  Maranovltch,  65  Ind.  App.  489, 
U7  N.  E.  630;  Stefan  v.  Red  Star  MUl  & 
Blev.  Co.,  106  Kan.  369, 187  Pac.  861;  Kramer 
v.  Sargent  &  Co.,  93  (Tonn.  26,  104  Atl.  490; 
HuU  v.  U.  S.  ndellty  ft  Guaranty  Co.,  102 
Neb.  246, 166  N.  W.  628 ;  In  re  Denton,  65  Ind. 
App.  426,  117  N.  H.  B20 ;  Morck  v.  White,  41 
Utah,  480,  126  Pac.  330. 

The  authorities  cited  In  defendant's  brief 
were:  MarhofTer  v.  Marhoffer,  220  N.  Y.  643, 
116  N.  B.  379;  Limron  v.  Blair,  181  Mich.  76, 


147  N.  W.  646.  6  N.  O.  C.  A.  866;  Nitram  Co. 
r.  Creagh,  84  N.  J.  Law,  243,  86  Atl.  435,  8  N. 
O.  0.  A.  687;  George  W.  Helme  Co.  v.  Middle- 
sex Common  Pleas,  84  N.  J.  Law,  631,  87  AtL 
72,  4  N.  C.  C.  A.  674 ;  Stubbs  v.  Industrial 
Board,  280  111.  208,  117  N.  B,  419;  Wells  v. 
Industrial  (Tommtssion,  285  IlL  647,  121  N.  B. 
256 ;  Industrial  Coal  &  Mine  Co.  v.  Industrial 
Commlsaion,  293  111.  624,  127  N.  E.  703; 
Franko  v.  Wm.  Schallhom  &  Oo.,  93  Conn.  13, 
104  Atl.  485;  Kramer  v.  Sargent  &  Co.,  93 
Oonn.  26,  104  Atl.  490;  Industrial  Commis- 
sion of  Colorado  v.  Ocean  Accident  &  Guar- 
antee Corporation  (Colo.)  180  Pac.  568;  Slago 
V.  Industrial  Commission,  293  111.  271,  127  N. 
B.  751;  Holt  v.  Wood  Bros.,  5  N.  C.  C.  A.  870; 
Bonaldi  v.  Haorburg  American  Line,  36  N.  J. 
Law  J.  302;  Lougbman  v.  Home  Brewing 
Co.,  86  N.  J.  Law  J.  113. 

De  Vine,  Stlne  &  Gwllliam,  of  Ogden,  for 
platntUf. 

Dan  B.  Shields,  Atty.  Goi.,  and  Jas.  H. 
Wolfe,  Asst  Atty.  Gen.,  for  defendant. 

THURMAN,  J.  There  Is  no  controversy  in 
this  case  concerning  the  facts.    On  October  8, 

1918,  one  Irvin  Wlmber,  while  In  the  employ 
of  the  plaintiff  coal  company,  was  severely  in- 
jured in  his  left  leg  resulting  In  the  complete 
loss  thereof.  Two  days  afterwards  the  limb 
was  amputated  at  the  knee  Joint,  and  a  peri- 
od of  total  temporary  disability  ensued  from 
the  date  of  the>itocident  to  and  including  No- 
vember 15, 1919. 

The  applicant  filed  his  petition  under  the 
Industrial  Act  for  compensation.  The  com- 
mission found  the  above  facts,  and  made  its 
award  for  the  sum  of  $12  per  week  from  Octo- 
ber 19,  1918,  to  and  including  November  15, 

1919,  in  the  sum  of  $074.38  on  account  of  tem- 
porary total  disability,  and  in  addition  there- 
to awarded  compensation  for  the  loss  of  the 
limb  for  a  period  of  160  weeks  at  $12  per 
week,  not  to  exceed  the  sum  of  $1,800.  Other 
allowances  were  made,  but  they  are  not  in- 
volved in  the  question  presented  for  our  con- 
sideration. 

This  is  an  action  to  review  the  proceeding. 
But  one  question  Is  involved.  Did  the  commis- 
sion exceed  its  Jurisdiction  in  allowing  com- 
pensation for  the  loss  of  the  leg  and  in  addi- 
tion thereto  compensation  for  temporary 
total  disability?  Plaintiffs  strenuously  con- 
tend that  the  law  as  it  existed  at  the  date  of 
the  accident  permitted  only  compensation  for 
the  loss  of  the  leg,  as  specifically  provided 
in  Comp.  Laws  Utah  1917,  I  3138.  Defendant 
contends  that  compensation  should  also  be  al- 
lowed as  provided  In  section  3187.  A  solution 
of  the  question  can  best  be  determined  by 
quoting  in  full  the  sections  referred  to  and 
interpreting  their  meaning.  We  have  Italicis- 
ed such  portions  of  the  sections  as  we  deem  of 
special  significance  in  view  of  the  argummt 
and  matter  to  be  determined. 
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3137.  "In  case  of  temporary  disability,  the 
employ^  shall  receive  66  per  cent,  of  his  aver- 
age weekly  trages  so  long  as  such  disability  is 
total,  not  to  exceed  a  maximum  of  $12  per 
week,  and  not  less  than  a  minimum  of  $7  per 
week;  but  in  no  case  to  continue  for  more 
than  six  years  from  the  date  of  the  injury,  or 
to  exceed  $4:,500." 

3138.  "Where  the  injury  causes  partial  dis- 
ability for  work,  the  employe  shall  receive,  dur- 
ing such  disability  and  for  a  period  of  not  to 
exceed  six  years  beginning  on  the  eleventh  day 
of  disability,  a  weekly  compensation  equal  to 
56  per  cent,  of  the  difference  between  his 
average  weekly  wages  before  the  accident  and 
the  weekly  wages  he  is  able  to  earn  thereafter, 
but  not  more  than  $12  a  week.  In  no  case 
shall  the  weekly  payments  continue  after  the 
disability  ends,  and  in  case  the  partial  dis- 
abUi^  begins  after  a  period  of  total  disability 
the  period  of  total  disability  shall  be  deducted 
from  such  total  period  of  compensation. 
In  the  oase  of  the  fotloteing  injuries  the  oom- 
pen*at%on  shall  he  55  per  oent.  of  the  average 
weekly  voages,  but  not  more  than  fiS  to  "be 
paid  vfeekly  for  the  periods  stated  anainst  Mtok 
%ni%uies  respectively,  to  wit: 

"For  loss  of: 

One  arm  at  or  bear  shoulder 20O  weeks 

One  arm  at  the  elbow 180  weeks 

One  arm  between  the  wrist  and  the  elbow.  .180  weeks 

One  band    150  weeks 

One  thumb  and  the  metacarpal  bona  tbereol  60  weeks 
One  thumb  at  the  proximal  Joint 30  weeks- 
One  thumb  at  the  second  dIsUI  Joint 20  weeks 

One  first  finger  and  the  metacarpal  bone 

tbeteot    30  weeks 

One  first  fioger  at  tbe  proximal  Joint 20  weeks 

One  first  finger  at  the  second  Joint 16  weeks 

One  first  finger  at  the  distal  Joint 10  weeks 

One  second  finger  and  the  metacarpal  bone 

thereof    30  weeks 

One  second  finger  at  the  proximal  Joint....  IS  weeks 

One  second  finger  at  the  second  Joint 10  weeks 

One  second  finger  at  the  distal  Joint 6  weeks 

One  third  finger  and  the  metacarpal  bone 

thereat     JO  weeks 

one  third  finger  at  the  proximal  Joint. U  weeks 

One  third  finger  at  the  second  Joint 8  weeks 

One  third  finger  at  the  distal  Joint 4  weeks 

One  fourth  finger  and  the  metacarpal  bone 

thereof    12  weeks 

One  fourth  finger  at  the  proximal  Joint t  weeks 

One  fourth  finger  at  the  second  Joint 6  weeks 

One  fourth  finger  at  the  distal  Joint S  weeks 

One  leg  at  or  so  near  tbe  blp  Joint  as  to 

preclude  the  use  of  an  artificial  limb 180  weeks 

One  le^  at  or  ahove  the  knee  where  stump 

reauiina  stiBlcient  to  permit  the  use  of  an 

artificial   limb ISO  weeks 

One  leg  between  tbe  knee  and  ankle 140  weeks 

One  toot  at  the  ankle 125  weeks 

One  great   toe    wltb   tbe   metatarsal   bone 

thereof     30  weeks 

One  great  toe  at  the  proximal  Joint IS  weeks 

One  great  toe  at  tbe  second  Joint 10  weeks 

One  toe  other  than  the  great  toe  with  the 

metatarsal  bone  thereof 12  weeks 

One  toe  other  than  the  great  toe  at  proxi- 
mal Joint  6  weeks 

One  toe  other  than  the  great  toe  at  second 

or  distal  Joint 3  weeks 

One  eye  by  enucleation 120  weeks 

Total  blindness  of  one  eye 100  weeks 

"Tbe  amounts  specified  in  this  section  are 
all  subject  to  the  limitation  as  to  the  maximum 
weekly  amount  payable  as  hereinbefore  speci- 
fied in  this  section,  and  in  no  event  shall  more 
than  a  total  of  ^,500  be  required  to  be'  paid." 


It  win  be  noted  that  the  first  sentence  of 
section  3138,  down  to  and  Including  tlie  word 
"compensation"  relates  to  partial  disability 
on  account  of  injarlea  not  resnlting  in  tbe  loss 
of  a  member,  and  allows  compensation  there- 
for at  $12  per  week  while  the  disability  con- 
tinues, not  exceeding  six  years,  while  tbe 
remainder  of  the  section  relates  to  permanent 
partial  disability  on  acoonnt-  of  the  loss  of  a 
member  and  allows  as  compensation  tb^efor 
a  fixed  and  definite  amount  As  to  these 
amounts  the  commission  has  no  discretioo; 
when  the  loss  of  the  member  is  ascertained 
tbe  law  Specifically  determines  the  compen- 
sation. As  to  injuries  of  this  character  the 
section  last  quoted  reads: ' 

"In  tbe  case  of  the  following  injoriea  the 
compensation  shall  be  66  per  cent  of  the  aver- 
age weekly  wages,  but  not  more  than  $12  to 
be  paid  weekly  for  the  periods  stated  against 
such  injuries  respectively,  to  wit" 

Then  follows  an  enumeration  of  spedflc  in- 
juries, consisting  in  each  case  of  the  loss  of  a 
member,  and  the  number  of  weeks  for  which 
tbe  person  injured  is  oititled  to  compensation. 

The  meaning  of  the  language  last  quoted, 
together  with  the  enumeration  following, 
standtaig  alone,  seems  to  the  writer  to  be  plain 
and  unambiguous.  It  means  that  for  the  in- 
juries specified  a  definite  sum  is  allowed, 
payable  in  weekly  installments  for  a  fixed  and 
definite  period.  As  applicable  to  the  case  at 
bar,  the  section  provides  that  for  the  loss  of  a 
leg  at  or  above  the  knee  where  tbe  stump 
remains  sufficient  to  permit  the  use  of  an 
artificial  limb  tbe  compensation  shall  be  $12 
per  week  for  a  perlod.of  160  weeks. 

[1]  The  Attorney  General,  appearing  for 
the  defendant,  ingeniously  contends  that  In- 
asmnch  as  the  latter  part  of  the  section  con- 
templates that  the  total  sum  of  $4,600  may 
be  paid  in  some  cases  while  the  maximum 
allowed  for  the  loss  of  a  member,  as  in  tbe 
case  of  an  arm  at  ot  near  tbe  shoulder,  is 
only  $2,400,  therefore  it  must  have  been  con- 
templated by  the  Legislature  that  other  com- 
pensation than  that  specified  In  the  schedule 
might  be  allowed  not  exceeding  the  sum  of 
$4,600.  Just  why  the  amount  "$4,500"  was 
used  Is  dlfflcalt  to  explain,  in  view  of  tbe  oth- 
er provisions  of  the  law.  The  amonnt  is  not 
referable  to  any  other  provision  of  the  stat- 
ute relating  to  compensation.  It  is  certainly 
not  referable  to  any  maximum  appearing  in 
the  schedule,  for,  as  contended  by  the  Attor- 
ney Oeneral,  the  maximum  therein  -stated  is 
$2,400.    It  is  not  referable  to  the  class  of  in- 


I 


juries  covered  by  the  first  part  of  section  I 
3138,  for  the  maximum  therein  stated  is  $12 
per  week  for  a  period  of  not  exceeding  six 
years,  which,  when  calculated.  Is  shown  to 
be  only  $3,744.  Tbe  same  Is  true  of  section 
3137.  The  maximum  In  that  section  for  a 
period  of  six  years  Is  exactly  the  same  as  the 
maximum  under  the  first  part  of  section  313S, 
or  $3,744.  Section  3137,  however.  Is  also  In- 
consistent with  itself,  for  while  it  limits  tbe 
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payments  to  $12  per  week  for  a  period  of  not 
exceeding  six  years,  which  produces  the  sum 
of  13,744  as  at>0Te  stated,  yet  the  section 
says  in  no  case  shall  the  compensation  ex- 
ceed $4,500.  The  sum  of  $4,500  is  manifestly 
irreconcilable  with  the  other  provisions  of 
the  statute  relating  to  the  subject.  The  dis- 
crepancy is  difficult  to  explain,  except  on  the 
theory  that  Incongruous  statutes  must  have 
been  Inadvertently  used  by  the  draftsman  In 
preparing  the  bill,  and  overlooked  by  the  Leg- 
islature when  the  law  was  enacted.  We  con- 
fess that  this  is  an  extreme  view  to  take  in 
construing  a  statute.  It  is  our  duty  to  rec- 
oncile apparent  inconsistencies  when  possible 
so  as  to  give  effect  to  every  provision  of  the 
statute.  When  this  is  impossible  it  then  be- 
comes our  duty  to  ascertain  the  meaning  of 
the  Legislature  by  the  application  of  other 
means  not  inconsistent  with  the  legislative 
Intent. 

[I]  The  particular  provision  of  the  statute 
with  which  we  are  Immediately  concerned,  as 
we  have  shown,  reads: 

"la  the  case  of  the  following  injuries  the 
compensation  shall  be  55  per  cent,  of  the  aver- 
age weekly  wages,  but  not  more  than  $12  to  be 
paid  weekly  for  the  period  stated  against  such 
injuries,  to  wit:    •    •    • 

"One  leg  at  or  above  the  knee  where  stump 
remains  snflicient  to  permit  the  use  of  an  ar- 
tificial limb.    *    »    *" 

We  are  constrained  to  bold  that  the  lan- 
guage last  quoted  Is  mandatory  in  both  form 
and  substance,  that  it  definitely  fixes  the 
compensaticm  to  be  paid  for  the  loss  of  spe- 
cific members  of  the  body,  and  that  the  com- 
pensation thus  fixed  is  exdusive  of  any  other 
compensation  for  disability  arising  solely 
from  the  loss  of  the  particular  member  in 
question.  If  there  should  be  other  members 
injured  In  the  same  accident,  or  other  in- 
juries resulting,  <*auslng  disability,  that  would 
present  an  entirely  different  question,  and  one 
which  we  will  not  undertake  to  determine  In 
the  case  at  bar. 

The  facts  in  the  present  case  are  singular- 
ly free  from  complication.  It  does  not  appear 
that  there  was  any  injury  or  disability  what- 
ever resulting  from  the  accident  except  the 
loss  of  the  leg.  No  other  member  of  the  body 
was  affected,  and  the  temporary  total  disa- 
bility for  which  the  applicant  was  awarded 
additional  compensation  resulted  entirely 
from  the  loss  of  the  leg,  and  continued  until 
he  was  supplied  with  an  artificial  limb.  By 
no  process  of  reasoning  can  we  arrive  at  any 
other  conclusion  than  that  the  total  disability 
for  which  the  applicant  was  awarded  addi- 
tional compensation  was  attribntable  to  the 
loss  of  the  limb.  If  this  be  true,  it  seems  to 
us  the  additional  compensation  was  not  Justi- 
fied by  anything  contained  in  the  statute. 

Most  of  the  authorities  relied  on  by  defend- 
ant deal  with  cases  in  which  other  Injuries 
were  received  in  addition  to  the  loss  of  a 
member.  In  such  cases  It  may  be  that  com- 
pensation should  be  allowed  for  such  total 


disability  as  Is  attributable  to  such  injuries. 
That  question,  however.  Is  reserved  until  a 
proper  case  Is  presented  for  its  determination. 

Plaintiff's  attorney  calls  our  attention  ta 
the  fact  that  since  this  accident  occurred, 
section  3138  as  above  quoted  has  been  amend- 
ed so  as  to  allow  compensation  for  temporary 
total  disability  in  addition  to  compensation 
for  loss  of  a  member.  The  amendment  fol- 
lows the  word  "respectively"  In  the  second 
line  from  the  bottom  of  the  page  as  the  same 
appears  in  Comp.  Laws  Utah  1917,  {  3138,  and 
reads  as  follows: 

"And  shall  be  in  addition  to  the  compensation 
hereinbefore  provided  for  temporary  total  dis- 
abilitv,  to  vit.  »  •  *  •'  Sess.  Laws,  1919, 
i  3138,  p.  161.     (Italics  ours.) 

Plaintiff  insists  that  this  amendment  au- 
thorizes the  defendant  to  allow  compensation 
for  temporary  total  disability  in  a  case  of  this 
kind,  a  xmwer  which  it  did  not  possess  before. 
We  find  it  difficult  to  avoid  the  logic  of  this 
contention.  To  say  that  the  amendment  ma^e 
in  1919,  after  an  experience  of  two  years' 
administration  of  the  law,  adds  nothing  to 
the  meaning  of  the  statute  as  it  was  enacted 
in  1917,  which  we  have  heretofore  quoted,  is 
venturing  further  than  the  court  is  willing 
to  go.  In  our  opinion  it  is  more  consistent 
with  the  legislative  Intent  to  assume  that  the 
Legislature  In  1919  arrived  at  the  conclusion 
that  in  cases  of  this  kind  compensation 
should  be  allowed  for  temporary  total  disa- 
bility In  addition  to  the  compensation  for  the 
loss  of  a  member,  and  so  made  the  amend- 
ment referred  to,  and  thus  supplied  an  omis- 
sion which  would  not  have  been  made  by  the 
Legislature  of  1917  if  it  bad  bad  the  same 
experience. 

In  view  of  the  conclusion  at  which  we  have 
arrived,  it  Would  seem  a  useless  task  to  re- 
view the  authorities  presented  by  counsel  rep- 
resenting the  respective  parties.  These  will 
no  doubt  be  cited  by  the  reporter  in  his  report 
of  the  case.  It  la  sufficient  to  say  that  none 
of  the  authorities  cited  on  the  part  of  the  de- 
fendant are  exactly  In  iralnt,  nor  are  tbey 
sufficiently  analogous  to  furnish  reasonable 
grounds  for  arriving  at  a  different  conclusion. 
As  before  suggested,  the  authorities  relied 
on  by  defendant,  in  nearly  every  instance, 
allowed  additional  compensation  only  in  cases 
where  there  were  other  Injuries  in  addition 
to  the  loss  of  a  single  member.  The  author- 
ities dted  by  plaintiff  generally  support  the 
conclusion  which  the  court  feels  bound  to 
adopt. 

The  defendant  was  not  authorized  to  allow 
compensation  for  temporary  total  disability 
In  addition  to  compensation  for  the  loss  of 
the  leg. 

It  is  therefore  ordered  that  the  award  as 
made  be  set  aside,' and  the  defendant  Is  di- 
rected to  proceed  In  accordance  with  the  views 
herein  expressed. 

CORPMAN,  C.  J.,  and  FRIOK,  WEB£!R, 
and  GIDEON,  JJ.,  concur. 
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(in  Op.  478) 

MONTAGUE-O'REILLY   CO.  v.  TOWN    OF 
MILWAUKIE. 

(Supreme  Conrt  of  Oregon.    Dec.  T,  1920.) 

I.  Appeal  and  error  «=3544(3)— Exoeptlone 
.  Bot  necessary  to  present  question  whether 
facts  support  conclusions. 
Where  the  qnestion  before  the  Supreme 
Court  is  whether  the  conclusions  of  law  and 
the  judgment  are  proper  deductions  from  the 
facts  found  b;  the  trial  court,  a  bill  of  excep- 
tions is  not  necessary,  in  view  of  Or.  Ii.  I  172. 

&  Municipal    corporations    «3>372(  I )— Proc»- 
dura,    oallino   for   payment   by   assessments 
only,  oould  not  be  departed  from. 
Haring  embarked  on  a  street  improvement 
proceeding  under  the  authority  of  an  ordinance 
prescribing  that  payment  for  the  work  should 
be  derived  only  from  assesBments  on  adjacent 
property,  the  town  could  not  ignore  the  ordi- 
nance, or  depart  from  it  except  by  another  or- 
dinance. 

3.  Manlclpal  corporations  «=3339 (2)— Assess- 
ment void  where  town  required  bidders  to 
fnrnlsh  their  own  speclflcatlons. 
Where  the  town  of  Milwaukie  proceeded  by 
ordinance  under  its  charter  (sections  47-63) 
to  improve  a  street  by  grading  and  paving, 
payment  to  be  derived  only  from  assessments 
on  the  adjacent  property,  but  ultimately  aban- 
doned its  eatabliBbed  plans  and  specifications 
on  which  bids  had  been  invited,  and  required 
each  bidder  to  famish  his  own  specifications, 
so  that  the  only  competition  between  bidders 
was  that  of  price,  and  there  was  no  direct  com- 
petition .on  the  basis  of  fixed  specifications  as 
contemplated  by  law,  the  proceeding  became 
void,  and  the  contract  made  with  the  lowest 
bidder  -did  not  give  rise  to  a  cause  of  action  in 
its  favor. 

Appeal  from  Circuit  Court,  Clackamas 
County;  J.  U.  Campbell,  Judge. 

Action  by  the  Montague-O'Reilly  Company 
against  the  Town  of  Mllwankle.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

This  Is  an  action  to  recover  damages  from 
the  defendant  municipality  for  its  failure  to 
provide  a  fund  to  meet  the  contract  price  of 
some  paving  laid  within  Its  corporate  limits 
by  the  plaintiff.  By  consent  of  the  parties  and 
of  the  court  the  action  was  tried  without  a 
Jury.  The  court  made  findings  of  fact  and 
conclusions  of  law,  and  rendered  a  Judgment 
In  fav6r  of  the  plaintlft  for  the  amount  claim- 
ed. Some  errors  are  assigned  In  a  bill  of 
exceptions,  based  upon  the  refusal  of  the 
coui-t  to  strike  out  some  of  the  findings  of 
fact  and  to  make  others  requested  by  the 
defendant,  but  these  errors  were  not  relied 
upon  at  the  argument,  and  It  is  unnecessary 
to  consider  them.    The  defendant  appealed. 

S.  B.  Huston,  of  Portland  (Huston  &  Mea- 
cham,  of  Portland,  on  the  brief),  for  appel- 
lant. 


H.  M.  Eeterly,  of  Portlaiid  (John  McCoort, 
of  Portland,  on  the  brl^,  for  respondent 

BT7RNKTT,  3.  (after  stating  the  facts  aa 
above).  [1]  In  this  condition  of  the  record 
the  questlcm  before  us  is  whether  or  not  the 
conclusions  of  law  and  the  Judgment  are  prop- 
er deductions  from  the  facts  found  by  the 
court.  In  such  circumstances  a  bill  of  excep- 
tions Is  not  necessary,  for  It  Is  said,  in  sec- 
tion 172,  Or.  L.,  that: 

"No  exception  need  be  taken  or  allowed  to 
any  decision  upon  a  matter  of  law,  when  the 
same  is  entered  in  the  journal,  or  made  wholly 
upon  matters  in  writing  and  on  file  in  the 
court." 

Mllwankle  is  a  municipal  corporatlcm.  By 
Its  charter  its  council  "has  full  power  and 
authority  to  determine  and  provide  for  evMy- 
thing  necessary  or  convenient  to  the  exercise 
of  the  authority  herein  granted;  to  grade, 
pave,  plank  or  otherwise  improve  and  keep 
In  order  highways,  streets  and  alleys."  Sub- 
sequent sections  of  the  charter,  as  amended 
in  its  most  recent  form,  empower  the  conncQ 
to  order  any  specific  improvement  on  i>eti- 
tion  of  one  or  more  owners  of  property  abut- 
ting upon  a  street,  and  to  levy  and  collect  an 
assessment  from  such  realty  to  defray  the 
whole  or  any  portion  of  the  costs  and  expens- 
es. Section  47.  Under  section  48,  If  the 
council  deems  it  necessary  or  expedient  to 
improve  a  street  by  reason  of  the  petition 
mentioned,  it  shall  require  the  city  engineer 
to  formulate  plans  and  specifications  for  the 
improvement,  together  with  the  estimates  of 
the  work  to  be  done  'and  the  probable  cost 
thereof,  all  of  which  shall  be  filed  with  the 
recorder.  If  these  are  satisfactory  to  the 
council,  it  shall  approve  the  same,  and 
by  resolution  declared  Its  purpose  of  mak- 
ing the  improvement,  which  resolution  by 
section  49  Is  required  to  be  posted  tat 
certain  parts  of  the  city.  Section  50 
provides  for  a  remonstrance  against  the 
Improvement  by  the  owners  of  tliree-fonrths 
of  the  property  in  area  abutting  upon  the 
street  In  that  section  also  we  find  that  if 
there  Is  no  objection  or  remonstrance,  or  the 
one  filed  is  Insufficient,  the  council  shall  be 
deemed  to  have  acquired  Jurisdiction  to  make 
the  improvement,  and  may  thereafter,  with- 
in three  months  from  the  posting  of  the  no- 
tice mentioned,  by  ordinance  provide  for  mak- 
ing the  improvement,  which  shall  conform  in 
all  particulars  to  the  plans  and  specifications 
previously  adopted.  In  section  Ct2  we  learn 
that  upon  the  taking  effect  of  the  ordinance 
the  recorder  shall  give  notice  as  directed  by 
the  council,  inviting  proposals  for  making  the 
improvonent.    It  is  also  there  stated  that — 

"Such  contract  or  contracts  shall  be  let  to 
the  lowest  responsible  bidder  for  either  tlie 
whole  of  said  improvement  or  such  part  there- 
of as  will  not  materially  conflict  with  the  com- 
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pletion  of  tbe  remainder  thereof,  bat  tbe  coun- 
cil ahall  have  the  right  to  reject  any  and  all 
propoaalfl  received." 

ProTiaion  is  made  in  section  68  for  a  cer- 
tlflcate  by  the  engineer  of  the  completion  of 
the  work  to  his  approval  and  for  giving  no- 
tice of  the  completion  and  of  the  time  when 
the  council  will  consider  its  acceptance,  so 
that  any  owner  of  property  within  the  assess- 
ment district  may  object  to  the  approval. 
Afterwards,  the  objection,  if  any,  having  been 
disposed  of,  the  council  may  levy  an  assess- 
ment upon  the  abutting  property  for  the 
purpose  of  raising  funds  to  pay  the  contract 
price,  and  provision  is  made  for  enforcing 
the  liens  by  sale  of  tbe  property  and  fore- 
closure of  the  liens  upon  tbe  property  not 
sold.    Section  80  reads  thus: 

"Neither  Milwaukie  nor  any  officer  thereof 
■hall  be  liable  for  any  portion  of  the  coat  or 
expense  of  any  street  work  or  improvement, 
which  is  assesaed  upon  the  property  benefited 
thereby,  by  reason  of  the  iDability  of  Milwaukie 
to  collect  the  assessment  levied  for  the  pay- 
ment of  such  improvement,  but  the  contractors 
doing  such  work  shall  be  required  to  rely  solely 
upon  the  fund  accruing  from  the  properly  bene- 
fited, assessed  and  liable  therefor;  and  the  said 
contractors  shall  not  require  nor  compel  Mil- 
waukie by  any  legal  process  or.  otherwise  to  pay 
the  same  out  of  any  fund,  except  in  cases 
where  for  any  reason  such  assessment  shall  be 
invalid." 

The  findings  of  fact  recite  tbe  presentation 
of  a  petition  to  the  council  to  improve  Front 
street  in  Milwaukie  throughout  its  entire 
course  through  the  town — 

"by  grading  the  street  to  the  established  sub- 
grade;  by  constructing  concrete  curbs  where 
the  fill  does  not  exceed  2  feet  in  depth;  by 
constructing  wooden  sidewalks  5  feet  in  width 
on  that  portion  of  the  street  south  of  Wash- 
ington street  except  on  the  west  side  of  the 
street  between  the  point  where  said  street 
leaves  the  track  of  the  O.  W.  P.  Bailway,  sear 
Madison  street;  by  constructing  concrete  side- 
walks 6  feet  wide  on  that  portion  of  the  street 
north  of  Washington  street  except  where  the 
fill  exceeds  two  feet  in  depth,  in  which  case 
the  sidewalks  are  to  be  constructed  of  wood; 
by  constructing  inlets,  catch-baaina,  drains, 
headers  and  other  incidentals  to  a  proper  im- 
provement; by  paving  the  street  SO  feet  wide 
between  curbs  on  that  portion  north  of  the 
jH>int  where  said  street  leaves  the  track  of  the 
O.  W.  P.  Railway  near  Madison  street,  except 
on  that  portion  where  the  fill  exceeds  2  feet  in 
depth,  in  which  case  macadam  is  to  be  used; 
by  paving  the  street  30  feet  in  width  south  of 
the  point  where  said  street  leaves  the  track  of 
the  O.  W.  P.  Hallway  near  Madison  street,  said 
80  feet  being  the  west  half  of  street,  except  on 
that  portion  of  the  street  where  the  fill  exceeds 
2  feet  in  depth,  in  which  case  macadam  is  to  be 
used;  said  pavement,  except  where  macadam 
is  mentioned,  to  be  hard  surface  not  to  exceed 
$1.25  cents  per  square  yard,  exclusive  of  grad- 
ing, curbs,  catch-basins,"  etc 
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We  ascertain  from  the  findings  of  fact  that 
tbe  city  engineer  filed  plans  and  spedflcatlons 
providing  for  and  describing  four  different 
and  distinct  kinds  of  pavement:  (1)  Bozol 
bituminous  pavement  on  a  macadam  base; 
(2)  concrete  pavement ;  (3)  asphaltic  concret* 
pavement ;  and  (4)  macadam  pavement. 

The'  council  adopted  a  resolution  of  its  in- 
tention to  improve  the  street  according  to  the 
prayer  of  the  petition,  and  in  due  time  passed 
Ordinance  No.  87,  entitled:  "An  ordinance  to 
provide  for  the  improvement  of  Front  street 
in  Milwaukie,  Oregon,  from  the  town  limits 
on  the  north  boundary  to  tbe  town  limits  on 
the  south  boundary,  in  said  town."  Tba  or- 
dinance provided  that: 

"Front  street  shall  be  improved  in  conform- 
ity with  the  plans  and  specifications  heretofore 
filed  with  the  recorder,  and  which  were  adopt- 
ed by  resolution  of  the  town  council  on  the  18th 
day  of  May,  1913." 

Requirements  were  provided  for  tbe  form 
of  the  bids,  the  ratio  of  payment  as  work 
progressed,  bonds  to  be  given  by  the  contrac: 
tor,  and.  In  section  7,  it  was  enacted  tbat: 

"Each  contract  shall  contain  a  stipulation  to 
the  effect  that  the  person,  firm  or  corporation 
to  whom  the  contract  is  let  shall  look  for  the 
payment  only  to  the  sum  assessed  upon  the 
property  liable  to  pay,  for  such  improvement, 
and  collected  and  paid  into  the  town  treasury, 
for  that  purpose,  and  they  will  not  require  Mil- 
waukie, by  any  legal  process  or  otherwise,  to 
pay  the  MUd  sum  out  of  any  other  fond." 

On  June  14,  pursuant  to  InstrnctlODS  from 
the  coimdl,  the  recorder  of  Milwaukie  pub- 
lished a  notice  to  contractors.  Informing  them 
that  proposals  would  be  received  for  paving 
Front  street  until  June  24,  1913,  when  they 
would  be  publicly  opened  and  read.  It  was 
stated,  in  substance,  that  no  proposals  would 
be  accepted  unless  accompanied  by  a  certified 
check  equal  to  S  per  cent,  of  the  amount  of 
tbe  bid ;  tbat  plans  could  be  seen  and.sped- 
ficationB  and  form  of  proi)osal  obtained  from 
tbe  recorder;  and  that  tbe  right  was  reserv- 
ed to  reject  any  and  all  bids.  A  bid  was  re- 
ceived for  Rozol  bituminous  pavement  on  a 
macadam  base,  but  this  was  rejected  on  June 
24.  On  tbat  same  date  the  council  directed 
the  recorder  to  readvertise  tbe  invitation  for 
10  days,  according  to  plans  and  specifications, 
except  tbat  said  advertisement  should  re- 
quest bidders  to  furnish  their  own  specifica- 
tions with  their  respective  proposals,  for  any 
kind  of  bard-surface  pavement  whldi  tbey 
proposed  to  lay,  the  same  not  to  exceed  $1.2S 
per  square  yard.  This  was  afterwards  modi- 
fled,  in  tbat  the  Invitation  should  be  pub- 
lished for  6  instead  of  10  days.  In  pursuance 
of  that  Instruction  tbe  recorder  published  a 
notice  substantially  in  tbe  same  terms  as  tba 
first  advertisement,  except  that  tbe  latest  no- 
tice contained  this  provision: 
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"Contractora  will  fnrnish  apecifications  for 
hard-aurface  paviiiK  only,  and  at  a  cost  not  to 
exceed  $1.25  per  aquare  yard." 

It  appears  from  the  flndlngs  that  at  the 
time  specified  In  the  last  notice  there  were 
several  bids  for  improving  the  street ;  one  for 
Roxol  bltamlnous  pavement  on  a  macadam 
base,  at  $1.20  per  square  yard ;  another  for 
concrete  pavement  at  $1.25  per  sqnare  yard; 
and  the  plaintiff  itself  submitted  three  bids: 
(1)  For  bituminous  pavemoit  on  a  macadam 
base  at  $1.10  per  square  yfrd;  (2)  for  El 
Oso  asphaltic  concrete  pavement  on  crushed 
rock  base  at  $1.18  per  square  yard;  and 
(3)  El  Oso  asphaltic  concrete  pavement  on 
cement  concrete  base  at  $1.26  per  square 
yard.  Each  of  the  bids  of  the  plaintiff  was 
less  than  the  proposals  of  the  other  two 
parties  as  computed  on  the  vtotal  pavement 
Based  solely  on  the  proceedings  heretofore 
mentioned,  the  council  entered  into  a  contract 
with  the  plaintiUr  on  July  18,  1013,  to  pave  the 
street  in  accordance  with  its  proposal  attach- 
ed to  and  made  part  of  the  contract.  Various 
terms  and  conditions  regarding  the  prosecu* 
tion  of  the  work  were  included  in  the  con- 
tract Section  24  of  that  agreement  is  In 
these  terms: 

"That  the  payment  by  the  party  of  the  first 
part  for  the  performance  of  this  contract  shall 
be  made  from  a  special  fund  created  for  that 
purpose  pursuant  to  terms  and  provisions  of 
the  charter  of  said  town  pertaining  t^  the  con- 
struction of  street  improvements  and  for  the 
assessment  of  the  cost  thereof  against  the  real 
property  benefited  and  for  the  collection  of 
said  fund,  but  that  the  party  of  the  first  part 
shall  not  nor  shall  any  of  the  officers  be  re- 
quired to  pay  any  of  said  sums  from  any  other 
fund  than  the  special  fund  so  raised  for  such 
improvement  except  in  the  event  that  if  for 
any  reason  said  party  of  the  first  part  shall 
fail,  neglect  or  refuse  to  make  or  levy  a  valid 
assessment  against  said  real  property,  or  any 
part  thereof,  abutting  apon  the  part  of  said 
street  to  be  so  improved  or  benefited  by  sai^ 
improvement." 

The  flndlngs  recite  that  after  the  execution 
of  the  contract  as  the  plaintiff  proceeded 
with  the  work,  and  from  time  to  time,  chang- 
es were  made  In  the  paving,  under  the  direc- 
tion of  the  city  engineer,  the  principal  ones 
of  which  were  substituting  pavement  for 
macadam  where  th6  plans  and  specifications 
called  for  the  latter  surface.  On  May  28, 
1914,  the  council  passed  Ordinance  No.  Ill, 
declaring  the  total  cost  of  the  Improvement 
to  be  $47,560.22,  and  an  assessment  was  de- 
clared and  levied  for  that  amount  Certain 
defects  in  the  assessment  are  pointed  out  by 
the  findings,  and  It  is  said  that  the  council 
has  never  passed  any  further  ordinance  or 
taken  any  further  action  to  collect  the  assess- 
ment. The  flndlngs  also  state  the  aggregate 
amount  of  payments  made  to  the  plaintiff 
by  the  defendant  and  the  issuance  of  certain 


warrants,  all  of  which  have  been  paid  except 
three,  totalling  $8,091.14. 

(2j  The  crux  of  the  contention  Is  found  in 
the  clause  of  the  notice  Inviting  bids  whereby 
the  contractors  were  required  to  furnish  their 
own  specifications  for  hard-surface  paving 
only,  and  at  a  cost  not  to  exceed  $lSi5  per 
square  yard.  It  may  be  conceded,  without 
deciding,  that  the  town  had  a  right  to  make 
an  improvement  on  any  of  its  streets  under 
its  general  power  over  such  highways,  and 
pay  for  the  same  out  of  the  general  fund, 
and  that  another  form  of  power  existed,  bas- 
ed upon  the  petition  of  abutting  property 
owners.  It  is  clear  that  the  proceedings  in 
question  here  were  taken  imder  the  second 
authority ;  that  is,  upon  the  petition  of  abut- 
ting property  holders.  That  the  contract  was 
made  with  reference  to  this  procedure  is 
shown  by  section  24  thereof,  already  quoted. 
The  plaintiff  accepted  the  Bancroft  Act  bonds 
In  part  payment  of  the  contract  price,  and 
these  could  be  Issued  only  on  an  improvement 
made  at  the  expense  of  particular  property. 
Section  3788,  Or.  L.  The  ordinance  under 
which  the  contract  was  let  prescribed  that 
the  payment  should  be  derived  only  from 
assessments  on  the  adjacent  property.  Tbe 
proposal  by  the  plaintiff,  made  part  of  tbe 
contract  recites  that  it  is  in  pursuance  of 
this  Ordinance  No.  87,  so  that  It  stands  out 
in  bold  relief  that  the  council  was  proceed- 
ing under  the  petition  of  the  local  abutters, 
and  not  in  pursuance  of  its  general  author- 
ity over  the  streets,  and  that  the  plaintiff 
operated  on  the  same  basis.  Having  em- 
barked upon  this  procedure  under  authority 
of  Its  ordinance,  the  town  could  not  ignore 
the  same  or  depart  from  it,  except  by  an- 
other ordinance.  Hlbbard  v.  Chicago,  173 
ni.  91,  60  N.  B.  256,  40  Ii.  R.  A.  621.  To  the 
same  effect  is  Pontlac  ▼.  Talbot  Paving  Ck>., 
94  Fed.  66,  36  C.  C.  A.  88,  48  L.  R.  A.  326. 
As  said  by  the  Supreme  Court  of  Washington 
In  Stephens  v.  Spokane,  14  Wash.  298,  44 
Pac.  641,  45  Pae.  81: 

"Tbe  dty  may  have  had  the  power  to  pro- 
vide for  the  improvement  at  the  expense  either 
of  its  general  fund  or  at  the  expense  of  a  spe- 
cial fund  to  be  created  by  assessment  upon  the 
property  benefited,  but  it  had  no  power  to  noix 
these  two  methods  of  procedure.  When,  as  in 
this  case,  it  sought  to  make  tbe  improvement 
at  the  expense  of  the  property  benefited,  it 
must  proceed  as  though  it  had  no  right  to  mJake 
it  in  any  other  way." 

See,  also,  Chicago  v.  Brede,  218  111.  628, 
75  N.  E.  1044;  Rhode  Island  Mortgage  & 
Trust  Co.  V.  Spokane,  19  Wash.  616,  53  Putt. 
1104;  German- American  Savings'  Bank  ▼. 
Spokane,  17  Wash.  315,  49  Pac  642,  38  L. 
R.  A.  259.  These  precedents  are  dted  to  tbe 
point  that  when  the  city  has  embarked  upon 
a  particular  scheme  of  betterment  prescribed 
by  its  charter,  it  must  adhere  to  that  throusb- 
out,  and  cannot  piece  out  its  defects  by  ref- 
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erence  to  some  other  mode  of  improvement. 
So  we  come  to  the  conclusion  that  this  action 
is  for  a  breach  of  contract  said  to  be  groond- 
ed  on  a  special  system  of  street  improve- 
ment, and  that  there  is  not  involved  any  vio- 
lation of  an  agreement  based  upon  the  gen- 
eral authority  of  a  city  to  Improve  streets, 
the  expense  of  which  was  to  be  defrayed  by 
general  taxation. 

[3]  Having  determined,  then,  the  procedure 
under  which  the  parties  were  operating,  it 
remains  to  decide  whether  or  not  they  com- 
plied with  it  According  to  the  sections  of 
the  charter  set  out  in  the  findings,  the  cotm- 
cll  acquires  Jurisdiction  to  make  the  improve- 
ment by  giving  notice  of  its  intention  and 
having  disposed  of  remonstrances  against  the 
betterment  in  view.  Its  ordinance  passed 
to  carry  into  effect  its  intention  "shall  con- 
form in  all  particulars  to  the  plans  and  sped- 
flcations  previously  adopted."  This  ordi- 
nance becomes  the  law  of  the  case,  and  it  Is 
erroneons  to  depart  from  it  in  subsequent 
stages  of  the  proceeding.  Again,  in  section 
52  we  find  the  mandatory  language: 

"Such  contract  or  contracts  shall  be  let  to 
the  lowest  responsible  bidder  for  either  the 
whole  of  said  Improvement  or  such  part  there- 
of as  will  not  materially  conflict  with  the 
completion  of  the  remainder  thereof." 

Under  these  provisions  of  its  organic  act. 
It  was  the  imperative  duty  of  the  council 
previously  to  establish  a  standard  of  con- 
tract by  which  could  b.e  measured  the  ques- 
tion of  who  later  was  the  lowest  responsible 
bidder.  In  the  case  in  hand  a  portion  of  the 
property  holders  in  the  municipality  had  vol- 
untarily initiated  a  local  proceeding  for  the 
improvement  of  the  street.  Moved  by  their 
petition,  the  council  entered  upon  the  special 
proceeding  of  improving  the  street  at  the  ex- 
pense of  the  abutting  property.  Its  author- 
ity was  thus  limited,  and  any  one  dealing 
with  the  municipality  Is  bound  to  take  no- 
tice of  the  limitations  upon  Its  power  and  the 
mode  of  its  exercise.  In  other  words,  it  is 
a  question  of  dealing  with  an  agent  whose 
authority  Is  lojown  to  be  special  and  limited. 
Something  is  said  in  the  findings  to  the  effect 
that  some  of  the  pavements  mentioned  in  the 
proposals  are  patented  processes  or  designatr 
ed  by  trade-names,  but  the  error  la  not  nec- 
essarily affected  by  that  feature.  The  vice 
of  the  proceeding  would  have  been  the  same 
if  no  bidder  had  mentioned  any  copyrighted 
name  or  patented  process  of  payment.  The 
departure  from  the  charter  requirements  was 
made  when  the  city  abandoned  its  already 
established  plans  and  spedflcations,  and  re- 
quired each  bidder  to  furnish  his  own  speci- 
fications. Hannan  v.  Board  of  Bducation, 
25  Okl.  372,  107  Pac.  «i6,  80  L.  B.  A.  (N.  S.) 
214,  is  a  case  in  point,  and  the  rule  in  cases 
where  it  is  required  that  the  contract  shall 
be  let  to  the  lowest  bidder  and  the  neces- 
sity of  prescribing  a  fixed  standard  In  ad- 
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vance  are  aptly  stated  in  the  note  to  the 

report  in  the  publication  last  named,  thus: 

"There  are  many  constitutional  and  statutory 
provisions  requiring  the  awarding  of  public  con- 
tracts to  the  lowest  bidder.  In  order  to  com- 
ply with  such  requirement,  there  must,  so  far 
as  the  subject-matter  will  allow,  be  an  opportu- 
nity for  competition  on  equal  terms;  and  in  or- 
der that  all  may  be  able  to  compete  on  equal 
terms,  there  must  be  established  in  advance  a 
basis  for  an  exact  comparison  of  bids,  so  that 
all  may  bid  on  the  same  thing.  Accordingly, 
it  has  been  held  that  such  provisions  are  not 
complied  with  unless  plans  and  specifications 
are  prepared  in  advance  soffidently  definite  and 
explicit  to  enable  bidders  to  prepare  their  bids 
intelligently  on  a  common  basis." 

A  wealth  of  authority  Is  there  cited  In  sup- 
port of  the  proposition.  See,  also,  Mazet  v. 
Pittsburgh,  137  Pa.  648,  20  Atl.  693 ;  Ander- 
son V.  Fuller,  51  Fla.  380,  41  South.  684,  6 
L.  R.  A.  (N.  S.)  1026,  120  Am.  St  Rep.  170; 
Missoula  St.  Ry.  Co.  v.  Missoula,  47  Mont  85, 
130  Pac.  771;  Rlcketson  v.  Milwaukee,  105 
Wis.  591,  81  N.  W.  864,  47  I/.  R.  A.  685: 
Fones  Hardware  Co.  v.  Erb,  54  Ark.  645,  17 
S.  W.  7,  13  L.  R.  A.  353;  Ertle  v.  Leary, 
114  Cal.  238,  46  Pac.  1 ;  Huntington  County 
V.  Pashong,  41  Ind.  App.  69,  83  N.  E.  383; 
Packard  v.  Hayes,  94  Md.  233,  51  Atl.  32. 
It  is  well  settled,  therefore,  that  a  previously 
fixed  standard,  to  whidi  various  proposals 
may  be  referred  for  comparison,  is  an  essen- 
tial ingredient  where  the  contract  is  to  be 
let  to  the  lowest  bidder. 

What,  then,  is  the  effect  of  d^artlng  from 
this  rule?  In  Terwllliger  Land  Co.  v.  Port- 
land, ffi  Or.  101.  123  Pac.  57,  Mr.  Justice 
Bean,  delivering  judgment  wrote  thus: 

"It  is  a  well-settled  general  rule  that  all 
contracts  in  which  the  public  is  interested, 
which  tend  to  prevent  the  competition  required 
by  statute,  are  void"— citing  authorities. 

In  that  case  the  prevention  of  competition 
rested  in  the  requirement  of  the  city  that  a 
particular  kind  of  pavement  should  be  laid, 
the  right  to  lay  it  being  then  the  exclusive 
property  of  a  certain  concern  which  had  not 
given  permission  on  equal  terms  to  other 
parties  to  use  the  process.  The  principle  un- 
derlying the  decision  was  that  competition 
was  in  a  degree  stlfied  or  impeded.  This 
-case  has  been  distinguished,  never  overruled, 
but  rather  approved  in  principle  by  such 
authorities  as  Johns  v.  Pendleton,  66  Or. 
182,  133  Pac.  817,  134  Pac.  312,  46  L.  R.  A 
(N.  S.)  990,  Ann.  Cas.  1915B,  454,  where  it 
appeared  that  the  process  of  paving,  although 
patented  or  copyrighted,  was  nevertheless 
placed  at  the  disposal  of  all  bidders  on  equal 
terms,  thus  giving  each  of  them  an  evtsa 
start  in  the  contest  In  the  Instant  case,  un- 
der the  call  for  bids  eml>odied  in  the  second 
published  notice,  each  would-be  contractor 
pursued  bis  own  course  without  conflict  with 
others.   There  was  no  competition.  Althoagb 
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the  computed  prices  differed  In  amotiiit,  yet 
that  Is  not  the  sole  element  of  the  contract. 
The  nature  and  quality  of  the  pavement  to 
be  laid  vitally  affect  the  question,  glTlng 
sanction  to  the  rale  that  the  terms  of  the 
contract  upon  which  bidding  will  be  required 
must  be  specified  with  reasonable  certainty 
in  advance.  The  question  of  the  sufficiency 
as  to  precision  of  the  plans  and  specifications 
is  not  here  involved.  It  Is  an  instance  of 
the  total  absence  of  authoritative  plans  and 
specifications.  Neither  is  it  of  any  avail,  as 
expressed  in  the  findings,  that  the  pavement 
actually  laid  complied  substantially  with  one 
class  of  specifications  filed  by  the  city  en- 
gineer. The  reason  of  this  Is  that  by  re- 
quiring each  bidder  to  furnish  his  own  plans 
and  specifications  the  originals  were  aban- 
doned. And  it  may  be  that,  If  the  call  for 
bids  had  particularly  specified  the  require- 
ments, some  other  bidder  than  the  plaintiff 
might  have  bid  lower.  Since  competition  was 
suppressed  by  the  abandonment  of  the  plans 
and  specifications  prescribed  by  the  ordi- 
nance, and  the  city  Improperly  delegated  to 
the  prospective  bidders  Its  imperative  duty 
of  prescribing  a  plan  and  specifications,  the 
proceeding  Is  void  under  the  doctrine  of  Ter- 
wllllger  I/and  Co.  v.  Portland,  supra.  Being 
thus  void,  the  contract'  does  not  furnish  any 
control  over  the  actions  of  the  parties  the 
breach  of  which  would  result  in  damages. 
Hence  we  conclude  that,  whatever  might 
inure  to  the  plaintiff  by  future  legislative  or 
other  action  of  Mllwaukle,  yet  no  recovery 
can  be  had  for  a  breach  of  the  so-called 
contract  here  Involved. 

The  Judgment  of  the  circuit  court  was  not 
the  le^tlmate  conclusion  from  the  findings 
of  fact,  and  hence  it  must  be  reversed. 

McBRIDB,  0.  jr.,  and  HARRIS  and  JOHKS, 
JJ.,  concur. 


(98  Or.  175) 

COLE  at  al.  V.  MARVIN,  County  Jndge,  et  al. 

(Supreme  Conrt  of  Oregon.    Dec.  7,  1920.) 

I.  Dower  «=>74— Statute,  attempting  to  con- 
fer exdoslve  ]urisdiction  on  county  court  for 
admeasurement  of  dower  Irrespective  of  dis- 
puts,  ineffective. 
Despite  Const,  art.  7,  §  12,  as  amended  in 
1910,  giving  the  county  court  the  Jurisdiction 
pertaining  to  probate  courts.  Or.  L.  {  936,  subd. 
8,  in  so  far  as  attempting  to  confer  exclusive 
Jurisdiction  on  the  county  court  in  all  cases  of 
admeasurement  of  dower,  irrespective  of  any 
dispute  as  to  the  widow's  right,  is  ineffective 
for  such  purpose,  and  a  county  conrt  in  which 
a  widow  sought  admeasurement  of  her  dower 
erred  in  proceeding  witli   the   admeasurement 
after  it  appeared  from  the  answer  of  the  heirs 
that  a  dispute   existed  as  to  her  right,  and 
that  the  answer  presented  a   question  of  fact. 


2.  Courts  <^»33— "Inferior  courts"  defined,  and 
held  proceedings  must  show  Jurisdlotion. 

Used  in  a  narrow  and  technical  sense,  the 
words  "inferior  courts"  mean  courts  of  a  spe- 
cial and  limited  jurisdiction,  which  are  created 
on  such  principles  that  their  judgments  taken 
alone  are  entirely  disregarded,  and  the  pro- 
ceedings must  show  their  jurisdiction  (citing 
Words  and  Phrases,  "Inferior  Courts"). 

3.  Certiorari  «=9i4— Writ  of  review  lies  front 
eiroult  court  to  county  court  wlilcb  entertain- 
ed widotv's  contested  proceeding  for  ad- 
measurement of  dower;  "Inferior  court." 

Any  court,  as  the  county  conrt,  subject  to 
the  appellate  jurisdiction  and  supervisory  con- 
trol of  the  circuit  court  under  Const,  art.  7, 
f  9,  is  an  "inferior  court,"  within  the  meaning 
of  the  statutes,  authorizing  writ  of  review  from 
the  circuit  to  the  county  court,  so  that  writ  of 
review  from  the  circuit  court  will  lie  to  review 
the  action  of  the  county  court  in  entertaining 
a  widow's  proceeding,  contested  by  heirs,  for 
admeasurement  of  dower, 

4.  Courts  <S=3>36— Holding  that  county  conrt  Is 
"court  of  general  and  superior  Jurisdiotiofl" 
means  record  imports  verity. 

The  holding  that  In  probate  matters  the 
county  court  is  a  "court  of  general  and  superior 
jurisdiction"  simply  means  that  its  record  im- 
ports absolute  verity,  and  cannot  be  coUateral- 
ly  attacked. 

5.  Judgment  «=»5 1 8— Proceeding  by  writ  of  n- 
view  Is  a  direct  attack  on  decree. 

A  proceeding  by  writ  of  reriew  is  m  direct, 
and  not  a  collateral,  attack  npon  the  decree 
sought  to  be  reriewed. 

In  Banc. 

Appeal  from  Circuit  Court,  Wallowa  (3oun- 
ty;   J.  W.  Knowlee,  Judge. 

Proceeding  for  admeasurement  of  dower 
begun  in  the  county  court  of  Wallowa  coun- 
ty, Edgar  Marvin,  County  Judge,  by  Julia  A. 
Estes,  opposed  by  Mary  Cole  and  others. 
The  county  court  proceeded  to  hear  the  case 
and  to  admeasi^re  dower,  and  opponents 
brought  writ  of  review  to  the  circuit  court, 
and  from  an  order  dismissing  the  proceeding 
the  County  Judge  and  Julia  A.  Estes  appeaL 
Affirmed. 

This  Is  an  appeal  from  an  order  of  the  cir- 
cuit court  dismissing  a  proceeding  for  ad- 
measurement of  dower  begun  in  the  connty 
court  of  Wallowa  county  by  defendant  Julia 
A.  Bates.  Mrs.  Estes  Instituted  a  proceeding 
In  the  county  court  for  the  admeasurement 
of  her  dower  la  the  land  of  her  deceased  hus- 
band. Among  other  matters,  it  was  alleged. 
In  conformity  to  section  10060,  Or.  L.  (7293, 
li.  O.  li.),  that  the  petitioner's  right  to  dower 
Is  not  disputed  by  the  b^rs  or  devisees,  or 
any  one  claiming  under  them.  Certain  heirs 
of  the  deceased,  plaintiffs  in  this  court,  ap- 
peared In  the  proceeding  and  answered,  de- 
nying the  claimant's  right  to  dower,  alleging 
that  she  had  theretofore  elected  to  receive 
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certain  provlsloiui  of  the  will  of  deceased  In 
Uen  of  dower,  bad  so  notified  the  execntor, 
and  had  accepted  an  Installment  of  sncb  pro- 
Ttolon.  The  county  court  proceeded  to  bear 
and  determine  the  case  and  to  admeasnre  the 
dower.  From  its  decision  the  plaintiffs 
brought  this  writ.  The  sole  contention  here 
is  that  by  virtue  of  section  10000,  supra,  the 
county  court  had  no  Jurisdiction  to  admeas- 
ure dower  where  that  right  was  disputed. 

Thomas  M.  Dill,  of  Enterprise  (A.  Falr- 
dilld,  of  Enterprise,  on  the  brief),  for  appel- 
lants. 

J.  A.  Bnrlelg^,  of  Enterprise,  for  respond- 
ents. 

McBRIDE,  0.  J.  (after  stating  the  facts  as 
above).  [11  It  hardly  requires  argument  to 
sustain  the  proposition  that  If  section  10060, 
supra,  is  still  effective  and  unrepealed,  the 
county  court  bad  no  Jurisdiction  to  decree 
the  admeasurement  of  dower  In  the  face  of 
a  dispute  by  the  heirs  as  to  the  claimant's 
rights  in  the  premises.  This  branch  of  the 
case  depends  upon  the  question  of  the  repeal 
,of  that  section.  The  law  was  originally  en- 
acted in  18M,  and  at  the  time  our  Constitu- 
tion was  adopted  It  was  the  only  authority 
given  to  county  courts  to  admeasnre  dower; 
disputed  cases  being  left  by  implication  to  the 
eqnity  courts. 

Under  our  original  Constitution,  the  county 
court  was  recognized  as  a  court  of  record, 
having  general  Jurisdiction  to  be  "defined, 
limited  and  regulated  by  law,"  and  by  section 
12  of  article  7  it  was  given,  among  other  pre- 
rogatives, "the  Jurisdiction  pertaining  to  pro- 
bate courts."  The  changes  that  have  been 
wrought  by  the  amendment  to  article  7  adopt- 
ed In  1910  need  not  be  considered  here.  What 
Is  meant  by  "the  Jurisdiction  pertaining  to 
probate  courts"  is  to  be  determined  in  a  great 
measure  by  the  authority  exercised  by  such 
courts  when  the  Constitution  was  adopted. 
At  common  law  it  became  the  duty  of  the 
heir  Immediately  to  assign  or  admeasure  to 
the  widow  her  dower  In  the  lands  of  her  de- 
ceased bnsband.  If  this  was  fairly  d(me,  the 
matter  was  ended.  Bcrlbner  on  Dower,  c.  4, 
f  1.  If  the  heir  refused  or  made  an  unfair 
assignment,  her  remedy  was  in  the  common- 
law  courts  by  "writ  of  right  of  dower."  Id., 
c.  5,  f§  1,  2.  When  there  appeared  some  legal 
'  Impediment  to  proceeding  at  law,  the  courts 
of  eqnity  assumed  Jurisdiction,  and  in  most 
of  the  United  States,  where  the  right  of  as- 
signment of  dower  was  not  provided  for  uy 
statute,  the  usual  remedy  was  In  eqnity.  It 
would  appear  that  when  the  Constitution  was 
adopted  there  was,  tf  any,  only  a  limited  right 
In  the  probate  courts  to  admeasure  dower, 
namely,  when  there  was  no  dispute  with  the 
heirs  or  others  interested,  and  the  oonstitU' 
tlonal  authority  of  the  county  courts  sitting 
In  probate  extended  no  further  than  to  such 


It  seems  hardly  probable  that  It  was  the 


intention  of  the  framers  of  the  Constitution 
to  vest  in  Judges  unlearned  in  the  law,  as 
most  of  the  county  Judges  then  were  and 
many  now  are,  Jurisdiction  to  decide  compli- 
cated disputes  in  relation  to  dower,  which 
frequently  Involve  many  thousands  of  dollars, 
and  especially  In  view  of  the  fact  that  section 
12  expressly  limits  the  civil  Jurisdiction  of 
the  county  courts  to  matters  "not  exceeding 
the  amount  of  value  of  five  hundred  dollars." 
WhUe  this  limitation  does  not  In  terms  or 
meaning  apply  to  probate  proceedings,  it  in- 
dicates the  caution  with  which  the  framers 
of  the  Constitution  viewed  any  large  grant  of 
authority  to  a  tribunal  whose  Judge  was  usn- 
ally  some  one  unskilled  in  the  law.  Talcen  as 
a  whole,  we  are  of  the  opinion  that  the  grant 
of  Jurisdiction  In  probate  matters  did  not 
extend  that  authority  to  disputed  cases  of 
dower,  and  did  not  authorize  the  Leglslatnre 
so  to  extend  it ;  such  matters  not  being  at  the 
time  of  the  adoption  of  the  Constitution  with- 
in the  existing  probate  Jurisdiction.  In  Stev- 
ens V.  Myers,  62  Or.  872,  121  Paa  434,  126 
Pac.  29,  at  page  408  of  the  state  report,  we 
held  that  it  was  not  the  intent  of  the  framers 
of  the  Constitution  to  Include  the  probate  of 
wUls  in  the  term  "dvU  cases,"  and  we  are 
of  the  opinion  that  by  section  12  of  article  7, 
the  framers  thereof  intended  to  confine  the 
authority  of  the  county  courts  in  probate 
matters  to  those  existing  at  common  law,  and 
perhaps  such  other  matters  as  had  at  that 
time  been  grafted  onto  the  probate  system 
by  statute.  What  is  said  in  that  opinion 
about  the  effect  of  section  836,  L.  O.  L,  (936, 
Or.  la.),  upon  the  pre-existing  statutes  must 
be  considered  with  reference  to  the  subject- 
matter  then  under  discussion,  namely,  the 
probate  of  wills,  in  which  the  probate  courts 
and  county  courts  succeeding  them  have  al- 
ways had  nnllmited  and  exclusive  original 
Jurisdiction  in  the  first  instance;  and  this, 
as-  already  shown,  Is  not  the  case  in  the  mat- 
ter of  admeasurement  -of  dower.  It  would 
follow  logically  from  this  reasoning  that  sub- 
division 8  of  section  936,  Or.  L.,  In  ao  far  as 
it  attempts  to  confer  exclusive  Jurisdiction 
upon  the  county  court  In  all  cases  of  ad- 
measurement of  dower.  Irrespective  of  any 
dispute  as  to  rights,  is  Ineffective  for  that 
purpose.  And  this  court  by  another  line  of 
reasoning  has  practically  arrived  at  that  re- 
sult. Baer  v.  Balllngall,  37  Or.  416,  61  Pac. 
852.  This  decision  la  followed  in  Browne  v. 
Coleman,  62  Or.  454, 12S  Pac.  27& 

We  are  of  the  opinion  that  the  county  court 
erred  In  proceeding  with  the  admeasurement 
after  It  appeared  from  the  answer  of  the 
heirs  that  a  dispute  existed  as  to  the  right  of 
Mrs.  Estes  to  dower  and  the  answer  present- 
ed a  question  of  fact  to  be  tried,  before  a 
decision  could  be  arrived  at  The  heirs  pre- 
sented the  question  In  the  only  way  that  it 
could  be  raised.  If  they  had  failed  to  aK>ear, 
it  would  have  been  taken  pro  coofesso  that 
the  statement  in  the  petitlan  that  there  wa« 
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no  objection  by  them  to  tbe  admeasurement 
was  true,  and  they  would  have  been  barred 
from  contesting  the  proceedings  thereafter. 
Their  answer,  disputing  the  petitioner's  right 
to  dower,  was  In  effect  a  self-proving  plea  to 
the  Jurisdiction,  where  It  showed  upon  Its 
face  facts  which,  If  established,  would  have 
defeated  Mrs.  Estes'  claim  to  dower. 

[2J  Another  important  question  is  as  to  the 
remedy  In  cases  where  the  county  court  has 
exceeded  Its  jurisdiction.  It  Is  claimed  by 
the  petitioner  that  the  county  court  sitting 
in  probate  Is  a  court  of  general  and  superior 
jurisdiction,  deriving  Its  authority  from  the 
Constitution,  and  that  its  decisions  can  be 
brought  into  this  court  by  appeal  only.  The 
contention  of  appellant  may  be  sylloglstlcally 
stated  about  as  follows: 

"(1)  The  county  court  sitting  in  probate  is  a 
court  of  general  and  superior  jurisdiction.  (2) 
A  writ  of  review  lies  only  to  the  proceedings 
of  inferior  courts;  ergo,  such  writ  does  not 
lie  to  review  tbe  proceedings  of  the  county 
court." 

The  weakness  of  this  syllogism  lies  in  con- 
fusing the  definition  of  the  term  "inferior" 
as  applied  to  this  subject-matter.  Used  In 
a  narrow  and  technical  sense,  the  words  "in- 
ferior courts"  mean  courts  of  a  special  and 
limited  jurisdiction,  which  are  created  on 
such  principles  that  their  judgments,  taken 
alone,  are  entirely  disregarded,  and  the  pro- 
ceedings must  show  their  jurisdiction.  Words 
and  Phrases,  title  "Inferior  Courts,"  cit- 
ing Ex  parte  Cuddy,  131  U.  S.  280,  9  Sup.  Ct. 
703,  33  L.  Ed.  154 ;  Nugent  v.  State,  18  Ala. 
521 ;  (irignon  v.  Astor,  2  How.  (43  U.  S.)  319, 
11  L.  Ed.  283,  and  other  cases.  But  such  is 
not  the  sense  in  which  the  word  is  used  in 
our  Constitution,  where  by  necessary  impli- 
cation, If  not  by  express  language,  the  county 
court  for  the  purpose  of  the  exercise  of  the 
supervisory  control  granted  to  the  circuit 
courts  is  relegated  to  tbe  class  of  inferior 
courts. 

Section  9  of  article  7  of  our  C<»istitutIon  Is 
as  follows: 

"All  judicial  power,  authority,  and  jarisdic- 
tion  not  vested  by  this  ConstitutioD  or  by  laws 
consistent  therewith,  exclusively  in  some  other 
court,  shall  belong  to  the  circuit  courts;  and 
they  shall  have  appellate  jarisdiction  and  su- 
pervisory control  over  the  county  courts,  and 
all  other  inferior  courts,  officers,  and  tribu- 
nals." 

We  italicize  the  word  "other"  because  of  its 
importance  in  determining  what  was  in  the 
mind  of  the  framers  of  the  Constitution  as  to 
the  rank  of  the  county  court  for  the  purposes 
of  the  exercise  of  that  supervisory  control 
granted  to  the  circuit  courts.  If  one  should 
say,  "I  have  consulted  A.  and  other  lawyers," 
we  at  once  infer  that  A.  Is  a  lawyer.  If  a 
newsi>aper  should  say,  "Smith  and  other 
thieves  are  In  the  city,"  the  implication  that 


It  had  classed  Smith  as  a  thief  would  bd 
strong  enough  to  Justify  an  action  by  him  for 
UbeL 

The  contention  of  the  petitioner  is  tally 
answered  and  negatived  by  the  decision  of 
this  court  in  Klrkwood  v.  Washington  County, 
32  Or.  568,  52  Pac.  568,  in  which  Mr.  Justice 
R.  S.  Bean,  speaking  for  the  court  says: 

"In  a  technical  sense,  an  inferior  court  ia 
one  of  inferior  or  limited  Jurisdiction,  whose 
judgment,  standing  alone,  does  not  import  ver- 
ity; but,  in  a  more  general  sense,  any  conrt 
from  which  an  appeal  or  writ  of  review  will  lie 
is  inferior  to  the  court  to  which  its  judgments 
may  be  carried  for  review;  and  it  is  In  this 
sense  the  term  is  evidently  used  in  the  stat- 
ute. As  so  used,  it  refers  to  relative  rank 
and  authority,  and  not  to  inherent  quality,  and 
was  intended  to  inclnde  all  courts  and  tribunais 
over  which  the  circuit  courts  are  given  appel- 
late jurisdiction  and  supervisory  control  by  the 
Constitution  (article  7,  section  9).  Swift  v. 
Circuit  Judges,  64  Mich.  479,  31  N.  W.  434; ' 
State  V.  Daniels.  66  Mo.  192;  Nugent  v.  SUte, 
18  Ala.  521;  4  Enc.  PI.  &  Prac.  3S.  The  mo- 
tion to  dismiss  tbe  writ  for  want  of  jurisdic- 
tion was  therefore  properly  overruled,  and  this 
brings  us  to  the  validity  of  the  proceeding 
sought  to  be  reviewed." 

It  is  true  that  in  Stadleman  v.  Miner,  83,  Or. 
349,  391,  392,  155  Pac.  708,  163  Pac.  585,  9S3. 
Mr.  Justice  Moore  expressed  a  doubt  as  to 
the  soundness  of  the  opinion  in  lUrkwood  v. 
Washington  County,  supra,  but  his  remarks 
there  are  pure  dictum,  the  question  of  the 
right  to  review  proceedings  of  the  county 
court  in  probate  matters  being  not  even  re- 
motely Involved.  A  careful  re-examination 
of  the  decision  in  the  Klrkwood  Case  and  the 
examination  of  authorities  in  addition  to 
those  there  cited  satisfy  us  with  the  correct- 
ness of  Mr.  Justice  Bean's  opinion.  Mitchell 
V.  Bay,  Probate  Judge,  165  Mich.  550,  119  N. 
W.  916;  Ex  parte  Roundtree^  51  Ala.  42; 
Sanders  v.  State,  55  Ala.  42 ;  Bailey  v.  Winn, 
113  Mo.  156,  20  S.  W.  21. 

[3-6]  In  the  light  of  the  authorities  we  bold 
that  any  court  stubject  to  the  "appellate  Jnrls- 
dlctlon  and  supervisory  control"  of  the  circait 
court  is  an  inferior  court,  within  the  meaning 
of  the  stAtutes  authorizing  the  writ  of  review, 
and  that  since  the  county  court  is  In  this 
class  the  writ  of  review  will  He.  Q3iis  holding 
does  not  conflict  with  those  de<dsl(ms  holding  ' 
that  in  probate  matters  it  Is  a  court  of  gen- 
eral and  superior  Jurisdiction,  which  almidy 
means  that  its  record  ImiMrts  absolute  vertly 
and  cannot  be  attacked  collaterally.  We  are 
Imputing  absolute  verity  to  the  record  of  tbe 
court  here  and  receiving  it  at  its  full  value. 
We  find  therefrom,  and  not  collaterally  or 
outside  of  it,  that  such  record  shows  that 
the  court  was  without  jurisdiction  to  proceed 
to  the  admeasurement  of  dower  in  the  face 
of  a  dispute  of  record  as  to  the  widow's  right 
thereto.  A  proceeding  by  writ  of  review  is  a 
direct  and  not  a  collateral  atta<^  npon  tba 
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decree  sought  to  be  reviewed.    Title  Abstract 
Co.  T.  Nasburg,  68  Or.  190, 113  Pac.  2. 

Finding  no  error,  the  decree  of  the  circuit 
court  l8  affirmed. 


(9S  Or.   373) 

POPE  V.  MaeDONALD. 

(Supreme  Conrt  of  Oregon.    Dec.  7,  1820.) 

1.  Appeal  aid  error  ®s>l034  —  Technical  ob- 
Jeotlons  considered  from  technical  standpoint. 

Where  objections  urged  on  appeal  are  very 
technical  and  not  of  a  character  calculated,  if 
applied,  to  promote  justice,  they  are  to  be  con- 
sidered from  a  technical  standpoint. 

2.  Appeal  and  error  «=»  1 170(3)— Pleading  e=> 
172— Court  properly  permitted  llliao  of  reply 
on  trial. 

Where  plaintiff's  attorney  seasonably  pre- 
pared a  reply  denying  payment  pleaded  by  de- 
fendant, and  had  it  verified,  but,  not  finding 
defendant's  attorney  in  the  city,  put  it  by  for 
future  service  and  overlooked  the  matter  until 
apprised  of  it  by  the  opening  statement  of  coun- 
sel at  the  trial,  when  he  promptly  asked  leave 
to  file  it,  court  properly  permitted  it  to  be  filed 
in  view  of  Or.  L.  H  102,  103,  107;  the  answer 
alleging  payment  and  reply  simply  controverting 
such  allegation,  and  not  changing  defense  or 
cause  of  defense. 

In  Banc. 

Appeal  from  Olrcolt  CJourt,  Grant  County; 
Dalton  Biggs,  Judge. 

Action  by  J.  A.  Pope  against  John  MacDon- 
ald.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

The  plaintiff  brought  this  action  to  recover 
certain  sums  alleged  to  have  been  due  upon  a 
contract  whereby  defendant  leased  certain 
land  and  personal  property  from  plaintiff. 
The  complaint  sets  forth  two  causes  of 
action,  the  first  alleging  that  about  November 
1,  1912,  defendant  leased  the  described  real 
property  for  a  term  of  two  years  at  the  an- 
nual rental  of  $400;  that  about  November 
1,  1913,  defendant  paid  to  plaintiff  the  sum 
of  $400,  being  the  first  year's  rent ;  but  that 
the  second  year's  rent  had  not  been  paid, 
and  that  by  reason  thereof  there  remains  due 
from  defendant  to  plaintiff  the  sum  of  $400 
with  interest  at  6  per  cent,  amounting  in 
the  aggregate  to  $519.94.  The  second  cause 
of  action  sets  forth  in  hsec  verba  certain 
agreements  whereby  defendant  leased  from 
plaintiff  a  flock  of  sheep,  the  particulars  of 
said  lease  being  unimportant  here.  It  is  al- 
leged that  at  the  end  of  the  period  of  said 
lease  plaintiff  and  defendant  had  an  account- 
ing whereby  It  was  ascertained  that  defend- 
ant was  indebted  to  plaintiff  on  account  of 
said  lease  In  the  sum  of  $2,022.50,  which  the 
defendant  agreed  to  pay  plaintiff  forthwith ; 
that  no  part  of  said  sum  had  been  paid;  and 


that  there  was  due  thereon  the  sum  of  $2,- 
598.54. 

The  answer  admits  the  execution  of  the 
lease,  but  denies  generally  the  rest  of  the 
allegations  contained  in  the  first  cause  of  ac- 
tion. The  answer  to  the  second  cause  of 
action  admits  the  execution  of  the  lease  of 
the  flock  of  sheep,  and  contains  a  general  de- 
nial of  all  the  ottier  allegations  of  the  com- 
plaint The  following  affirmative  matter  ap- 
pears in  the  answer: 

"Defendant  further  answering  plaintiff's  com- 
plaint alleges:  That  aU  the  matters  set  forth 
in  plaintiff's  complaint  are  fully  paid,  satis- 
fied, and  discharged." 

Upon  these  pleadings  the  case  was  set 
down  for  trial,  and  after  a  Jury  had  been 
drawn  It  was  discovered  that  no  reply  was 
made  to  the  plea  of  payment  set  up  In  the 
answer.  Plaintiff,  over  defendant's  objec- 
tion, was  then  permitted  to  file  a  reply  de- 
nying such  plea.  Thereupon  and  after  the 
reply  was  filed,  defendant's  counsel  moved 
the  court  for  a  directed  verdict  on  the  ground 
that  there  were  "no  issues  formed  by  the 
pleadings,  to  be  submitted  to  the  jury,  as  the 
answer  of  the  defendant  alleges  a  paymoit 
of  the  matters  alleged  In  the  complaint  and 
this  new  matter  has  not  been  denied  by  the 
plaintiff,  and  the  same  Is  admitted  on  account 
thereof."  This  motion  was  overruled,  and 
the  trial  proceeded,  resulting  In  a  verdict 
for  plaintiff  for  the  amount  claimed,  where- 
upon defendant  moved  the  conrt  to  set  aside 
the  verdict  and  for  a  judgment  on  the  plead- 
ings upon  the  same  grounds  as  the  previous 
motion.  This  also  was  overruled,  and  the 
court  rendered  Judgment  for  plaintiff  on  the 
verdict.  Thereafter  the  defendant  moved  for 
a  new  trial,  specifying  as  grounds  thereof: 
(1)  Error  of  the  court  in  allowing  the  reply 
to  be  filed  after  the  Jury  had  been  drawn 
and  accepted  to  try  the  cause;  and  (2)  be- 
cause defendant  was  not  prepared  to  try  the 
cause  or  able  to  have  witnesses  on  the  Issues 
Joined  after  the  plaintiff  was  permitted  to 
flic  his  reply,  and  was  compelled  to  go  to 
trial  unprepared  to  meet  said  issues.  There 
was  no  showing  made  as  to  the  absence  of 
witnesses  or  the  materiality  of  their  testi- 
mony. This  motion  was  overruled,  and  de- 
fendant appeals,  assigning  substantially  as 
error  the  ruling  of  the  court  permitting  the 
reply  to  be  filed,  the  overruling  of  drfend- 
ant's  motion  for  a  directed  verdict,  the 
entering  of  Judgment  for  plaintiff,  and  the 
overruling  of  defendant's  motion  for  a  new 
trlaL 

George  J.  Cameron,  of  Portland  (J.  B. 
Marks,  of  Canyon  City,  on  the  brief),  for  ap- 
pellant 

A.  D.  Leedy,  of  Canyon  City  (George  H. 
Cattanacb,  of  Canyon  City,  on  the  brief),  for 
respondent 
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McBRIDB,  C.  J.  (after  stating  the  facto 
as  above).  [1]  The  objections  urged  by  de- 
fendant are  very  technical  and  not  of  a  char- 
acter calculated,  if  applied,  to  promote  Jus- 
tice, and  are  therefore  to  be  considered  from 
a  technical  standpoint  The  following  pro- 
visions of  the  Code  are  deemed  to  be  applica- 
ble to  the  controversy  at  bar: 

"The  court  may,  at  any  time  before  trial, 
in  furtherance  of  justice,  and  upon  such  terms 
as  may  be  proper,  allow  any  pleadings  or  pro- 
ceeding to  be  amended  by  adding  the  name  of 
.  a  par^,  or  other  allegation  material  to  tb* 
cause;  and  in  lilce  manner  and  for  like  reasons 
it  may,  at  any  time  before  the  cause  is  suomit- 
ted,  allow  such  pleading  or  proceeding  to  be 
amended,  by  striking  out  the  name  of  any  party, 
or  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect,  or 
when  the  amendment  does  not  substantially 
change  the  cause  of  action  or  defense,  by  con- 
forming the  pleading  or  proceeding  to  the  facto 
proved."  '  Section  102,  Or.  L. 

"The  court  may  likewise,  in  ite  discretion, 
and  upon  such  terms  as  may  be  just,  allow  an 
answer  or  reply  to  be  made,  or  other  act  to  be 
done  after  the  time  limited  by  this  code,  or  by 
an  order  enlarge  such  time;  and  may  also,  in 
its  discretion,  and  upon  such  terms  as  may  be 
Jast,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excus- 
able ne^ect"     Section  103,  Or.  L. 

"The  court  shah,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  hi  the  pleadings 
or  proceedings  which  shall  not  affect  the  sub- 
stantial righto  of  the  adverse  party."  Section 
107,  Or.  U 

[2]  Section  102,  supra,  seems  to  conten^ 
plate  chiefly  nmeudmento  to  correct  pleadings 
or  other  papers  tlien  existing,  and  It  may 
well  be  doubted  whether  it  was  Intended  to 
have  application  to  a  case  where  there  was 
an  entire  absence  of  a  pleading;  but,  as- 
suming that  it  has  such  application,  the  filing 
of  the  reply  after  trial  was  begun  is  not 
prohibited  by  Ito  terms  or  by  any  necessary 
implication,  as  the  section  permits  such 
amendment  to  be  made  after  trial  begun, 
where  it  "does  not  substantially  change  the 
cause  of  action  or  defense." 

Now,  the  causes  of  action  here  were  for  (1) 
rent  due,  and  (2)  upon  an  account  stated. 
The  reply  did  not  change  either  of  these. 
The  defense  waa  payment  The  amendment 
did  not  change  the  defense  or  the  "cause  of" 
defense.  It  merely  enlarged  the  right  of 
plaintiff  to  introduce  testimony  upon  the 
sabject  This  was  the  view  t^ken  by  Mr. 
Justice  Moore  in  Davis  v.  Hannon,  30  Or. 
192,  46  Pac.  785,  which  la  a  case  in  many 
respecto  similar  to  the  present  To  the  con- 
tention that  different  evldoice  was, required 
to  sustain  the  defense  after  the  am^dment 
had  been  allowed  during  the  trial,  Mr.  Justice 
Moore  answered: 

"Fraud  having  been  alleged  in  the  amended 
pleading,  different  evidenca  from  that  req,uire<t| 


under  the  original  answer  was  necessary  to 
establish  it;  and,  while  this  may  be  the  test 
of  a  new  issue,  the  question  arises:  Did  the 
amendment  substantially  change  the  defense? 
The  original  answer  denied  the  plaintiff's  title 
altogether,  and,  if  the  proof  had  sustained  the 
defendants'  theory,  it  would  have  defeated  the 
action.  The  amended  answer  conceded  that 
plaintiif  had  the  evidence  of  title,  but  alleged 
that  it  was  fraudulent  as  to  the  plaintiff  in 
the  execution  under  wUdi  the  property  was 
seized  and  sold,  and,  the  proof  having  sustained 
this  issue,  plaintiff's  title  necessarily  failed. 
In  each  instance  plaintiff's  title  was  attoched, 
and,  while  different  evidence  waa  demanded  to 
sustain  the  allegation  of  fraud,  we  do  not  con- 
sider the  amendment  wrought  a  substantial 
change  in  the  defense." 

See,  also,  the  opinion  of  Mr.  Chief  JosUoe 
Strahan  in  Baldock  v.  Atwood,  21  Or.  73, 
26  Pac.  lOSa 

In  the  opinion  of  the  writer,  the  filing 
of  the  reply  was  not  an  "amendment"  of 
anything,  but  a  new  pleading  and  governed 
by  section  103,  supra.  Under  that  section 
the  plaintiff's  right,  subject  to  the  sound 
discretion  of  the  court,  was  ample  to  i)ermlt 
him  to  file  the  reply,  under  the  circumstances. 
It  ia  only  when  the  negligence  of  a  party  has 
been  extremely  great,  or  where  there  is  an 
absolute  bar  by  the  statute,  that  a  party 
should  be  turned  out  of  court  or  visited  by 
an  adverse  judgment  for  a  failure  to  comply 
technically  with  some  rule  of  procedure.  In 
the  case  at  bar  it  appears  that  plaintiff's  at- 
torney had  seasonably  prepared  a  reply  and 
had  it  verified,  but,  not  finding  defendant's 
attorney  In  the  city,  put  it  by  for  future 
service  and  overlooked  the  matter  until  ap- 
prised of  It  by  the  oi)enlng  statement  of  coun- 
sel  at  the  trial,  when  be  promptly  asked 
leave  to  file  It,  whldi  was  granted.  This 
was  clearly  *in  furtherance  of  jnsttce." 

There  was  no  motion  made  by  detaidant 
for  a  continuance  of  the  case,  which  would 
no  doubt  have  been  granted  If  it  had  ap- 
peared that  there  were  necessary  and  materi- 
al witnesses  to  the  fact  of  payment,  whom, 
relying  on  the  absence  of  a  r^ly,  he  had 
failed  to  have  present  Defaidant  might 
reasonably  have  expected  that  whtn  plain- 
tiff discovered  that  he  was  In  defaolt  for 
want  of  a  reply  he  would  apply  to  the  court 
for  leave  to  file  one.  When  the  case  was 
set  down  for  trial.  It  was  upon  the  theory 
that  there  was  an  issue  of  fact  to  be  tried. 
When  the  jury  waa  impaneled.  It  was  upon 
the  same  theory,  and  If  defendant  chose  to 
neglect  the  precaution  to  have  wltneaaes  in 
attendance  to  try  out  the  only  Issue  that 
could  possibly  arise  In  the  caae^  and  gamble 
upon  the  chance  that  the  court  would  refuse 
to  permit  the  plaintlfl  to  correct  what  waa  a 
plain  and  palpable  overalght,  he  should  not 
complain  when  his  wdl  laid  plan  for  dafenae 
is  frustrated. 
The  judgment  la  afilrmed. 
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In  re  BONDS  OF  DRAINAGE  DIST.  NO. 
IN  AND  FOR  MARICOPA  COUNTY. 


4, 


STEVENS  et  al.  v.  LAFFERTY  M  al.,  Board 
Of  Dlreetort  of  Dralnaga  DIst  No.  4. 

(No.  1835.) 

(Sapreme  Coart  of  AriEooa.     Dec.  7,  IWiU.) 

1.  Constitutional  law  «s»290 (2)— Assessment 
of  benefits  aoeordlng  to  value  of  property,  not 
taking  wltltout  due  prooess. 

Civ.  Code  191S,  tit  6S,  e.  6,  providing  for 
assesBmeut  of  benefits  for  a  drainage  district 
according  to  tlie  valae  of  the  property,  is  not 
in  violation  of  Const.  U.  iS.  Amend.  14,  f  1, 
or  Const.  Ariz.  art.  2,  {  4,  as  worliing  a  talcing 
of  property  without  due  process  of  law,  mere- 
ly because  a  landowner  receiving  little  benefit 
might  be  required  to  pay  much  more  than  a 
landowner  receiving  great  benefit,  since  the 
mode  of  assessment  is  for  the  Liogislature. 

2.  Evidence  «e=>IO(I)— Court  will  take  Jnoiclai 
notleo  tiiat  lands  In  a  particular  valley  were 
alkali  and  water-logged. 

The  Supreme  Court  will  take  Judicial  notice 
that  lands  in  a  particular  valley  had  become 
alkali  and  water-logged,  and  so  should  be 
drained. 

3.  Drain*  9=3?  I— Assessment  on  lands  not  boa- 
anted  Is  void. 

The  theory  which  underlies  assessment  for 
a  drainage  improvement  is  that  the  property  is 
benefited,  and  should  bear  a  proportion  of  the 
cost  corresponding  to  the  benefit,  but  an  as- 
sessment on  property  not  benefited  is  void. 

4.  Drains  4=>66 — l.egislatur»  may  create  tax- 
ing district,  and  delegate  authority  to  local 
boards. 

The  Iiegislatore  may  create  taxing  districts 
tor  the  purpose  of  local  improvements  such  as 
drainage,  and  may  delegate  that  authority  to 
boards  or  commissions. 

6.  Drains  4=971— anestlon  of  benellt  is  one 
of  fact,  but  assessment  cannot  be  Imposed  ar- 
bitrarily. 

Body  to  which  the  question  of  benefits  la 
delegated  may  not  act  arbitrarily,  and  impoae 
a  tax  with  disregard  to  the  benefit  to  be  de- 
rived. 

C  Appeal  and  error  «=9lDI0( I)— Finding  sup- 
ported  by  avidanoo  Mt  disturbed. 

A  finding  of  the  trial  judge  is  entitled  to 
high  consideration,  and,  unless  without  any 
reasonable  evidence  to  support  it,  will  not  be 
disturbed  on  appeal. 

7.  Drains  «=>?  I— Evidence  held  to  ahow  that 
lands  not  possibly  benellted  wore  Included 
in  dralnago  distriot. 

On  objection  to  a  petition  to  confirm  tbe 
issuance  of  bonds  by  a  drainage  district,  evi- 
dence held  to  show  that  the  objector's  lands, 
which  were  included,  although  across  a  river 
from  the  maii^  i^ortion  of  the  district,  could  not 
be  benefited,  and  hence  as  to  them  the  assess- 
ment was  invalid. 


8.  Evidence  «s>l0(5)— JudloMl  nottoo  taken  of 
character  of  river. 

The  court  will  take  judicial  notice  of  the 
size  and  volume  of  a  river. 

9.  Drains  «=37 1— Assessment  against  lands  ■■ 
no  wise  benefited  cannot  bo  opheld  on  tnooiy 
of  general  banelit. 

An  assessment  for  a  drainage  district 
against  lands  which  lay  across  a  river  from 
the  main  body  of  lands  and  could  receive  no 
benefit,  cannot  be  upheld  on  the  theory  of 
general  benefits  to  the  territory. 

10.  Drains  «=>74— Failure  to  appeal  from  or« 
dor  held  not  to  estop  owners  from  objeetlag 
to  assessment. 

Though  the  owners  of  landa  which  eonld 
not  be  benefited  by  a  drainage  system  did  not 
appeal  within  the  10-day  period  provided  by 
Civ.  Code  li)13,  pars.  &42»,  54;i0,  from  the 
order  of  the  board  of  supervisors,  such  fail- 
ure does  not,  upon  principles  of  estoppel,  pre- 
vent the  landowners  from  objecting  to  any  as- 
sessment and  raising  that  question  on  petition 
to  confirm  proceedings  for  the  sale  of  bendo; 
for,  as  the  induaion  and  assessment  were  void, 
being  an  unlawful  deprivation  of  property,  it 
could  not  be  validated  by  the  landowner'a  in- 
action. 

Appeal  from  Superior  Conrt,  Maricopa 
Comity;  B.  0.  Stanford,  Judge. 

In  the  Matter  of  the  Bonds  of  Drainage 
District  No.  4,  in  and  for  Maricopa  County, 
Arix.  Petition  by  A.  F.  Lafferty  and  others, 
as  members  and  constituting  the  board  of 
directors  of  Drainage  District  No.  4,  for  con- 
firmation of  proceedings  for  the  issuance  of 
bonds,  to  which  W.  S.  Stevens  and  B.  C.  Ste- 
vens, copartners  doing  business  as  Stevens 
Cotton  Company,  and  others  filed  demurrer 
and  answer.  From  a  Judgment  confirming 
the  proceedings,  the  objectors  appeaL  Re- 
versed. 

Armstrong,  Lewis  &  Kramer,  of  Ftaoenlx, 
for  appellants. 
Oust  &  Smith,  of  Phoenix,  tot  appellees. 

BAKBR,  J.  The  board  of  directors  of 
drainage  district  No.  4,  of  the  county  ot  Mar- 
icopa, on  the  8d  day  of  March,  1920,  filed  In 
the  superior  <^art  of  that  county,  in  pursu- 
ance of  the  provisions  of  chapter  5,  title  66, 
Revised  Statutes  of  Arizona  1913,  a  petition 
for  the  confirmation  by  that  conrt  of  their 
proceedings  for  the  issuance  of  certain  bonds 
of  said  district,  amounting  to  1400,000.  IB 
their  petition  they  alleged  that:  • 

"Said  drainage  district  No.  4  is  a  duly  or- 
ganized and  existing  drainage  district  in  the 
county  of  Maricopa,  state  of  Arizona,  under 
and  pursuant  to  the  provisions  of  chapter  O, 
title  65  (CivU  Code)  Revised  SUtotos  of  the 
state  of  Arizona  1»13" 

— and  set  forth  the  various  steps  taken  by 
them  In  reference  to  the  issuance  of  said 
bonds,  and  prayed  that: 
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"This  conrt  may  examiiM,  hear  and  deter- 
mine the  sufficiency  of  all  proceedings  bad  pre- 
cedent and  incident  to  the  issuance  of  said 
bondst  and  may  thereupon  render  judgment 
herein  approving,  confirming  and  declaring  said 
bonds  and  all  proceedings  taken  and  had  rel- 
ative, or  precedent,  to  the  issuance  thereof, 
to  be  in  all  respects  regular,  legal  and  valid." 

Notice  was  thereupon  given,  by  order  of 
the  court,  that  the  hearing  of  said  petition 
would  be  had  April  26,  1920,  and  prior  to 
that  day  the  appellants  herein  filed  a  de- 
murrer and  answer  to  the  petition.  The  de- 
murrer was  based  upon  the  proposition  that 
it  afflrmatlTely  appears  from  the  petition 
that  Qm  lands  of  said  drainage  district  have 
been  assessed  to  pay,  and  will  be  assessed 
and  compelled  to  pay,  the  bonds  when  due, 
according  to  the  value  of  the  lands  assessed, 
as  provided  in  said  chapter  5,  title  55,  Re- 
vised Statutes  of  Arizona  1913,  instead  of  ac- 
cording to  the  value  of  the  benefits  to  be  de- 
rived by  the  respective  lands  from  the  pro- 
posed drainage  system  and  district  and  bond 
issae,  thereby  taking  the  property  of  the  ap- 
pellants, without  due  process  of  law,  in  vio- 
lation of  article  14,  |  1,  of  Amendments  to 
the  Constitution  of  the  United  States  and  of 
article  2,  |  4,  of  the  Constitution  of  the  state 
of  Arizona.  In  short,  the  constitutionality 
of  the  law  Is  attacked  by  the  demurrer. 

The  answer  to  the  petition  Shows  that  ap- 
pellants were  the  owners  of  lands  within  the 
district  to  be  affected  by  said  bonds.  The 
answer  furthermore  contains  aflSrmatlve  alle- 
gations substantially  to  the  effect  that  the 
lands  of  the  appellants  are  situated  west  of 
the  Hassayampa  river  and  north  of  the  Gila 
river,  and  that  the  said  lands  have  natural 
drainage  into  the  Olla  river  by  reason  of  the 
character  of  the  soil  and  subsoil  and  the  sit- 
nation  and  topography  of  the  lands  and  the 
surrounding  country  west  of  the  Hassayampa 
river  and  north  of  the  Olla  river,  and  that  by 
reason  of  the  ge<^oglcal  and  other  natural 
conditions  there  prevailing  and  existing  the 
said  lands  of  appellants  never  have  required, 
and  do  not  now  require,  and  never  will,  and 
cannot,  require,  directly  or  indirectly,  any 
artificial  system  of  drainage  work,  and  that 
said  lands  have  not  been  benefited,  and  would 
not  be,  and  cannot,  either  now  or  In  the  fu- 
ture, be  benefited,  directly  or  indirectly,  by 
the  organization  of  said  drainage  district  No. 
4i  or  the  construction  of  any  artificial  sys- 
tem of  .drainage  work,  or  the  issue  and  sale 
of  the  bonds  described  in  the  petition  of  the 
said  board  of  directors ;  that  the  other  lands 
embraced  in  said  drainage  district  lie  east 
of  the  said  Hassayampa  river,  and  are  alkali 
and  water-logged,  and  are  of  far  less  value 
per  acre  than  the  said  lauds  of  the  appel- 
lants, and  that  the  said  lands  of  the  appel- 
lants have  been  included  within  the  exterior 
boundaries  of  sold  drainage  district  in  order 
to  require  and  comx)el  the  appellants,  as  own- 
ers of  said  lasds,  to  pay  for  the  benefit  pro- 


'  duced  by  the  drainage  of  other  lands  in  the 
said  drainage  district,  without  any  corre- 
sponding benefit,  either  directly  or  indirectly, 
to  the  said  lands  of  appellants,  and  that  the 
Inclusion  of  the  appellants'  lands  within  said 
drainage  district  and  the  Issue  and  sale  of 
said  bonds,  if  permitted  and  allowed,  would 
deprive  the  appellants  of  their  property, 
without  due  process  of  law,  In  violation  of 
article  14,  {  1,  of  Amendments  to  the  Consti- 
tution of  the  United  States,  and  in  violation 
of  article  2,  |  4,  of  the  Constitution  of  the 
state  of  Arizona.  The  demurrer  was  over- 
ruled. 

The  court,  sitting  without  a  Jury,  heard 
the  case,  and  after  the  close  of  all  the  evi- 
dence the  court  rendered  Its  Judgment: 

"That  all  proceedings  heretofore  had  preced- 
ent and  incident  to  the  issuance  of  the  bonds 
of  drainage  district  No.  4,  in  and  for  the  coun- 
ty of  Maricopa,  state  of  Arizona,  are  sufficient 
and  regular  and  legal  and  valid  in  all  respects 
and  the  said  bonds  of  said  drainage  district 
No.  4  are  hereby  approved  and  conlinned.'' 

From  this  Judgment  an  appeal  has  been  tak- 
en, bringing  here  for  review  and  considera- 
tion all  the  proceedings  at  the  trial. 

[1]  The  principal  assignments  of  error  re- 
solve themselves  into  an  attack  upon  the  con- 
stitutltmallty  of  chapter  5,  title  56,  of  the 
Revised  Statutes  of  Arizona  1013,  the  law 
under  which  the  board  of  directors  of  drain- 
age district  No.  4  acted,  and  under  which  law 
they  filed  their  petition  in  the  court  below. 
The  first  point  made  by  the  appellants  is  that 
the  law  as  written  is  unconstitutional,  be- 
cause that  under  said  law  the  bonds  in  ques- 
tion will  be  a  lien  upon  the  proi>erty  Includ- 
ed within  the  district,  and  the  principal  and 
Interest  of  the  bonds  will  be  paid  out  of  as- 
sessments levied  upon  the  respective  tract.s 
of  land  In  the  district  "according  to  the  val- 
ue of  the  tract,  and  not  according  to  the  ben- 
efit to  be  derived  by  the  lands  from  the  con- 
struction of  the  works  and  Issuance  of  the 
bonds."  It  is  argued  that  such  method  of 
assessment  "so  far  transcends  the  limit  of 
equality  that  Its  execution  would  cease  to 
be  a  tax  or  a  contribution  to  a  common  bur- 
den, and  become  extortion  and  confiscation'* 
anl  "a  flagrant  taking  of  property  without 
due  process  of  law;"  in  violation  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the 
United  States  and  of  article  2,  |  4,  of  the 
Constitution  of  the  state  of  Arizona,  nils 
Is  said  to  be  so  because,  the  value  of  the 
appeUants'  lands  being  greatly  in  excess  of 
the  value  of  the  other  lands  embraced  in  the 
district,  the  effect  of  the  assessment  wiU  be 
to  force  the  appellants  to  pay  a  far  greater 
amount  for  the  drainage  of  the  other  lands 
than  the  owners  thereof  wlU  be  reqidred  to 
pay  for  the  Improvements  of  their  own  lands, 
without  any  corresponding  benefit  to  appel- 
lants' lands.  A  concrete  example.  Illustrat- 
ing the  argument,  is  thus  gXyea  In  the  brief 
of  ootmsel  for  the  appellants: 
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"A.**  land,  of  the  value  of  |1U0  per  acre,  [  adopted  in  order  to  accomplish  the  most  eqoal 


reqnires  but  one-tenth  of  the  drainage  that 
B.'a  alkali,  water-logged  land  of  a  value  of,  say, 
^0  per  acre.  Under  said  chapter  V,  A.  will 
carry  10  times  the  actual  out  of  pocket  tman- 
dal  bnrden  borne  by  B.,  and  will  derive  only 
i/io  the  benefit  received  by  B.  A.  most  pay 
for  the  benefits  accruing  to  B.,  and  if  A.'a  laud, 
like  appellants',  derive*  and  could  derive  no 
benefit  whatever  from  the  works  and  bond  it- 
sue,  plainly  the  effect  of  the  inclusion  there- 
of within  the  district,  with  the  resultant  as- 
sessments thereof  to  pay  both  principal  and 
interest  of  the  bonds  would  be  to  force  A.  to 
pay  for  improvements  to  the  lands  of  B.  and 
others  similarly  situated,  the  imposition  *of  a 
burden  without  a  compensating  advantage  ot 
any  kind.' " 

But  the  argument  advanced  by  the  appel- 
lants Is  squarely  met  and  efTectually  and 
completely  answered  by  the  United  States 
Supreme  Court  in  the  case  of  Fallbrook  Irri- 
gation District  ▼.  Bradley,  164  U.  S.  112,  17 
Sup.  Ot  56,  41  Ij.  Ed.  369.  That  was  a  case 
involving  the  validity  of  the  assessment  of 
lands  for  local  Improvements  (Irrigation)  bas- 
ed upon  the  value  of  the  acreage  and  the 
court  said: 

"Although  there  is  a  marked  distinction  be- 
tween an  assessment  for  a  local  improvement 
and  the  levy  of  a  general  tax,  yet  the  former 
is  still  the  exercise  of  the  same  power  as  the 
latter,  both  having  their  source  in  the  sovereign 
power  of  taxation.  *  *  •  Can  an  ad  valorem 
assessment  on  tlie  land  benefited,  or,  in  other 
words,  can  such  an  assessment  as  is  provided 
for  in  sections  18,  SiO,  21,  and  22  of  the  act 
be  legally  levied  in  such  a  case  as  this?  As- 
sume that  the  only  theory  of  these  assessments 
for  local  improvements  upon  which  they  can 
stand  is  that  they  are  imposed  on  account 
of  the  benefits  received,  and  that  no  land  ought 
in  justice  to  be  assessed  for  a  greater  sum  than 
the  benefits  received  by  it,  yet  it  is  plain  that 
the  fact  of  the  amount  of  benefits  is  not  sus- 
ceptible of  that  accurate  determination  which 
appertains  to  a  demonstration  in  geometry. 
Some  means  of  arriving  at  this  amount  must 
be  used,  and  the  same  method  may  be  more 
or  less  accurate  in  different  cases  involving  dif- 
ferent facts.  Some  choice  is  to  be  made,  and 
where  the  fact  of  some  benefit  accruing  to  all 
the  lands  has  been  legally  found,  can  it  be  that 
the  adoption  ot  an  ad  valorem  method  of  as- 
sessing the  lands  is  to  be  held  a  violation  ol 
the  federal  Constitution?  It  seems  to  us  clear- 
ly not  It  is  one  of  those  matters  of  detail 
in  arriving  at  the  proper  and  fair  amount  and 
proportion  of  the  tax  that  is  to  be  levied  on 
the  land  with  regard  to  the  benefits  it  haa  re- 
ceived, which  is  open  to  the  discretion  of  tbe 
state  Legislature,  and  with  which  thia  court 
ought  to  have  nothing  to  do.  The  way  of  ar- 
riving at  the  amount  may  be  in  some  Instances 
inequitable  and  unequal,  but  that  is  far  from 
rising  to  the  level  of  a  constitutional  prob- 
lem, and  far  from  a  case  of  taking  property 
without  due  process  of  law." 

The  coturt  furthermore  said: 
"The  method  «f  assessment  here  provided 
for  may  not  be  tb*  best  which  ooold  have  been 


and  exact  justice  which  the  nature  of  tlie  case 
permits.  But  none  the  less  we  are  unable  to 
say  that  it  runs  counter  to  any  provision  of 
the  federal  Constitution,  and  we  must  for  that 
Reason  hold  the  objection  here  considered  to 
be  untenable."  In  re  Bonds  of  Bladera  irriga- 
tion Bist,  82  OaL  286,  28  Paa  272,  14  U  K. 
A.  75A,  27  Am.  St  Hep.  1U6. 

Our  conclusion  is  that  the  act  (chapter  5, 
title  65,  Revised  Statutes  of  Arizona  1913)  Is 
not  violative  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States  In 
respect  to  the  method  adopted  for  the  assess- 
ment of  tbe  lands  in  the  district  to  pay  the 
principal  and  Interest  of  the  bonds,  and  for 
the  same  reasons  It  Is  not  violative  of  section 
4,  article  2,  of  the  Constitution  of  tbe  state  of 
Arizona. 

[2-5]  The  second  point  made  by  the  appel- 
lants is  that  the  inclusion  of  the  appellants' 
land  within  the  exterior  boundaries  of  the 
drainage  district  was  palpably  an  arbitrary 
proceeding,  and  a  plain  abuse  of  the  power 
conferred  by  the  act  upon  the  board  of  direc- 
tors of  the  drainage  district,  because  the  ap- 
pellants' lands  could  not  be  benefited  and 
wlU  not  be  benefited  in  the  future,  either 
directly  or  indirectly,  1^  tbe  construction  of 
tbe  proposed  system  of  drainage,  and  that 
sudi  action  was  therefore  obnoxious  to  the 
federal  and  state  constitutional  provisions 
cited.  This  contention  Is  not  an  attack  upon 
the  law  as  written,  but  Is  an  attack  upon  the 
law  as  applied,  administered,  and  justified 
by  the  court  below.  It  is  apparent  that  the 
determlnatlpn  of  the  questlcm  depends  upon 
the  state  of  tbe  evldaice  as  adduced  at  the 
trial.  Before  proceeding,  however,  to  any 
consideration  of  tbe  evidence,  it  is  well  to 
call  attention  to  tbe  prlndplee  of  law  in- 
volved. In  the  light  of  whidi  tbe  evidence 
should  be  reviewed  and  considered.  Plainly 
the  underlying  purpose  of  the  statute  is  to 
permit  organization  by  form  of  governmental 
corporation  for  the  drainage  of  agricultural 
lands  In  order  that  tbey  may  be  made  pro- 
ductive. It  is  a  fact  of  which  this  court  will 
take  judicial  notice,  that  a  considerable  acre- 
age of  tbe  lands  situated  in  the  Salt  River 
Valley  have  become  alkali  and  water-logged 
and  unproductive;  hence  tbe  necessity  of 
drainage  of  these  lands  in  order  to  restore 
them  to  their  former  state  of  productiveness. 
The  wisdom  of  the  statute  providing  for 
organized  effort  to  accomplish  such  result 
cannot  reasonably  be  qoestiMied.  Tbe  theory 
of  law  which  nndeiliea  the  assessment  of 
property  for  a  public  Improvement  in  the  way 
of  dfalnage  of  lands  is  that  the  property  is 
benefited  by  the  improvement,  and  should 
bear  a  proportion  of  tbe  cost  thereof  corre> 
spending  to  this  benefit  This  Is  but  natural 
Justice.  On  the  other  hand,  tbere  can  be  but 
little  doubt  that  an  assessment  upon  property 
which  is  not  benefited  is  void.  Myles  Salt 
Co.  T.  Board  ofCommiwlonera,  238  U.  8.  47% 
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80  Snp.  Ct  204,  60  L.  Ed.  392,  L.  R.  A.  1918B, 
190;  Horton  Investment  Co.  et  al.  v.  City  of 
Seattle,  m  Wasb.  656,  162  Pac.  989,  L.  R.  A. 
1918K,  194.  That  our  drainage  law  Is  based 
upon  these  principles  is  apparent  from  the 
terms  of  the  act  itself: 

"When  such  petition  Is  presented  the  board 
of  supervisors  shall  hear  the  same,  and  may 
Adjourn  such  hearing  from  time  to  time  not 
exceeding  four  weeks  in  all,  and  on  the  tinal 
hearing,  such  board  shall  make  such  changes 
in  the  proposed  boundaries  as  may  be  deemed 
advisable,  and  shall  define  and  establish  sucb 
boundaries.  But  such  board  shall  not  modify 
•nch  boundaries  so  as  to  exclude  from  tbe  pro- 
posed district  any  territory  which  is  susceptible 
of  drainage  by  Uie  same  system  of  works  ap- 
plicable to  the  other  lands  in  such  proposed 
district;  nor  shall  any  lands  which  will  not,  in 
the  judgment  of  said  board,  be  beneiited  by 
drainage,  by  means  of  said  system  of  works,  be 
included  within  such  proposed  district."  I'ar- 
agr^>h  5429,  c.  6,  tit.  65,  Rev.  Stat.  Ariz.  1U13. 

Prof.  Famham,  In  his  work  on  Waters  and 
Water  Bights,  vol.  2,  {  172,  treats  tbe  ques- 
tion in  a  very  philosophical  sense.  As  la 
pointed  out  by  that  learned  author,  tliis  ques- 
tion is  one — 

"which  reaeliet  to  the  very  foundations  of  any 
theory  of  democratic  government.  In  govern- 
ments foonded  on  force  the  question  can  never 
become  a  practical  one.  But  where  all  men 
are  free  and  equal,  and  have  establisbcd  a 
government  under  which  all  have  equal  rigbts, 
by  what  authority  can  one  man,  or  any  num- 
ber of  men,  say  to  another:  'We  consider  the 
drainage  of  a  section  of  land  necessary,  and 
yon  must  effect  it  or  share  the  expense  ot 
doing  so' 7  The  only  possible  ground  for  sucb 
authority  mtut  be  his  consent,  either  express  or 
implied.  ,If  the  consent  has  not  been  expressly 
granted  in  the  Constitution  of  the  state,  the 
questions  then  are:  Is  it  necessarily  Included 
in  bis  agreement  to  the  formation  of  the  gov- 
ernment? or,  has  he  delegated  authority  to  Ills 
representatives  in  the  government  to  express 
ills  consent?  The  hypothesis  involved  in  tbese 
questions  are  so  nearly  identical  that  they  may, 
for  practical  purposes,  be  regarded  as  the 
same.  Does,  tiien,  tbe  consent  to  the  forma- 
tion of  the  government  include  consent  to 
bear  or  share  the  expense  of  drainage  for  the 
public  good?  There  are  certain  things  which 
all  agree  that  one  consents  to,  such  as  to  share 
in  the  expense  of  the  government  and  tbe 
maintenance  of  highways,  and  to  aid  in  the 
common  defense  against  tb.e  public  enemy  and 
in  the  maintenance  of  order  and  punishment 
of  crime.  But  be  has  expressly  provided,  In 
most  instances,  that  his  property  shall  not  be 
taken  fr«m  him  for  the  private  benefit  of  an- 
other, or  even  for  the  benefit  of  tbe  public,  un- 
less he  is  compensated  therefor.  And  the 
whole  theory  of  the  government  is  based  upon 
the  principle  that  burdens  must  be  approxi- 
mately equal  and  uniform.  But  the  government 
is  organized  to  obtain  certain  benefits  which 
cannot  come  from  individual  effort.  •  •  • 
Applying  tbese  principals  to  the  solntion  of 
the  problem  whether  or  not  the  individual 
■frees  to.  aid  la  the  drainage  «f  ths  land,  tbe 


answer  would  seem  to  be  that  necessary  drain- 
age is  one  of  the  things  in  tbe  expense  of 
which  an  individual  consents  to  the  formation 
of  tbe  government;  that  liis  share  of  the  ex- 
pense is  to  be  determined,  not  by  the  benefit 
to  himself,  but  by  ascertaining  bis  share  of 
tbe  total  cost  when  divided '  among  all  the 
property  benefited  in  proportion  to  benefits; 
that  be  cannot  be  charged  with  any  burden  for 
the  benefit  of  others  who  do  not  bear  their 
share  of  it;  and  that  in  no  case  can  be  be  re- 
quired to  drain  for  tbe  benefit  of  otber  in- 
dividuals. «  «  •  One  man  cannot  be  com- 
pelled to  drain  bis  land  for  tbe  benefit  of  bis 
neighbor,  except  where  the  lack  of  drainage 
constitutes  a  nuisance  which  may  be  abated 
under  tbe  general  principles  governing  tbe 
abatement  of  nuisances." 

From  the  foregoing  authorities  we  deduce 
the  legal  projiosition  (the  soundness  of  wliich 
we  cannot  doubt)  that  the  Legislature  may 
create  taxing  districts  for  the  purpose  of 
local  improvements,  such  as  drainage,  and 
also  may  delegate  that  authority  to  boards  or 
commissioners.  When  this  is  done  the  ques- 
tion of  benefit  to  the  land  taxed  Is  one  of 
fact  to  be  finally  determined  by  the  taxing  au- 
thoriiiet),  but  subject,  however,  to  the  excep- 
tion that  the  delegated  body  may  not  act 
arbitrarily  and  impose  a  tax  in  utter  disre- 
gard to  the  benefit  to  be  derived  by  the  prop- 
erty taxed.  Houck  v.  Little  River  Drainage 
District,  239  U.  S.  254,  86  Sup.  Ct  58,  60 
L.  Kd.  266;  L.  &  N.  R.  R.  Co.  v.  Barber  As- 
phalt Paving  Co.,  197  U.  S.  430,  25  Sup.  CL 
466,  49  L.  Ed.  S19;  Spencer  v.  Merchant,  125 
U.  S.  346,  8  Sup.  Ct.  921,  31  L.  Ed.  76S; 
Davidson  V.  New  Orleans,  96  17.  S.  97,  24  L. 
Ed.  616;  Myles  Salt  Co.  v.  Board  of  Commis- 
sioners, supra.  In  the  case  last  dted,  the 
United  States  Supreme  Court  said: 

"There  Is  no  doubt  that  the  Legislature  of 
a  state  may  constitute  drainage  districts  and 
define  their  boundaries,  or  may  delegate  sncn 
antliority  to  local  administrative  bodies,  as, 
in  the  present  case,  to  tbe  police  juries  of  tne 
parishes  of  the  state,  and  that  their  action  can- 
not be  assailed  under  the  Fourteenth  Amend- 
ment, unless  it  is  palpably  arbitrary  and  a 
plain  abuse.  Houck  v.  Little  Uiver  Urainage 
District,  239  U.  8.  254.  •  •  •  The  charge 
is  that  plaintUTs  property  was  included  in  the 
district,  not  in  the  exercise  of  legal  legisla- 
tive discretion,'  not  that  the  scheme  of  drain- 
age would  inure  to  the' benefit  of  the  property, 
even  indirectly,  but  with  the  predetermined 
'purpose  of  deriving  revenues  to  the  end  of 
granting  a  specisl  benefit  to  tbe  other  lands 
subject  to  l>e  improved  by  drainage,  without 
any  benefit'  to  plaintilf  'or  its  property  what- 
ever,' present  or  prospective.  •  •  •  It  is 
to  be  remembered  that  a  drainage  district  has 
the  special  purpose  of  the  improvement  of 
particular  property,  and  when  it  is  so  formed 
to  indade  property  which  is  not  and  cannot  be 
benefited  directly  or  indirectly,  including  it 
only  that  it  may  pay  for  the  benefit  to  other 
property,  there  is  an  abuse  of  power  and  an 
act  of  confiscation.  Wagner  v.  Baltimore,  239 
U.  B.  207.    We  are  not  dealuig  with  motiTU 
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alone,  bnt  as  well  -with  their  resoltant  acQon; 
jitt  are  not  dealing  witli  dlspntable  grounds  of 
discretion  or  dtspntable  degrees  of  benefit,  bnt 
with  an  exercise  of  power  determined  by  con- 
siderations not  of  the  improyement  of  plain- 
tiff's property,  bat  solely  of  the  improrement 
of  the  property  of  others— power,  therefore, 
arbitrarily  exerted,  imposing  a  burden  without 
a  compensating  advantage  of  any  kind." 

[I,  7]  Beverttng  to  tbe  trial  and  the  evi- 
dence adduced  thereat,  we  find  upon  an  ex- 
amination of  the  record  that  the  trial  Judge 
made  no  findings  of  fact  This  leaves  a 
doud  in  respect  to  the  basis  of  hta  Judgment 
We  are  led  to  believe,  howayer,  from  the  face 
of  the  record  that  the  trial  Judge  baaed  his 
judgment,  not  npon  the  question  whether  or 
not  the  appellants'  lands  were  benefited,  but 
xspon  the  provisions  of  paragraphs  6429,  6430, 
of  the  act,  which  provide  for  a  hearing  on 
the  petition  for  the  formation  of  the  district 
and  whether  or  not  such  petttlcm  complies 
wltb  the  requirements  of  the  statute,  includ 
ing  tbe  question  whether  or  not  the  lands  of 
fhe  appellants  would  be  benefited  by  the  for- 
mation of  the  district,  and  giving  the  right  to 
appeal  to  the  BUi)erior  court  by  any  party  in- 
terested from  any  order  made  In  the  proceed- 
ings within  10  days,  and  that  the  appellants 
having  failed  to  avail  themselves  of  these  pro- 
ylsloas.  they  were  barred  by  the  determina- 
tlou  of  the  board  of  supervisors,  Including 
their  lands  in  the  drainage  district  If  such 
was  tbe  basis  of  the  Judgment  of  the  lower 
court,  manifestly  we  are  left  free  to  view 
tbe  evidence  for  ourselves  in  resect  to  the 
Question  of  benefit  to  appellants'  lands. 

Assuming,  however,  that  the  trial  court 
found  that  the  proofs  established  a  benefit 
to  tbe  lands  of  the  appellants,'  Is  the  finding 
warranted  by  the  evidence?  The  finding  of  a 
trial  Judge  is  entitled  to  high  consideration ; 
and,  unless  It  is  entire  without  any  reason- 
able evidence  to  support  it  such  finding  will 
not  be  disturbed  on  appeal.  But  a  careful 
perusal  of  the  evidence  convinces  us  that  no 
advantage  or  benefit  will  accrue  to  the  lands 
of  the  appellants  by  or  through  the  proposed 
drainage  system.  Drainage  district  No.  4 
is  comprised  of  land  around  the  town  of 
Buckeye,  in  Maricopa  county,  and  consists  of 
approximately  20,000  acres,  Including  appel- 
lants' lands,  which  consist  of  1,080  acres. 
The  appellants'  lands  lie  In  one  compact  body 
west  of  the  Hassayampa  river  and  north  of 
the  Gila  river.  The  remaining  luids  in  the 
district  lie  east  of  the  Hassayampa  river  and 
north  of  the  Glla  river,  and  are  to  a  con- 
siderable extent  alkali  and  wateMogged.  It 
win  thus  be  seen  that  the  lands  of  the  appel- 
lants are  separated  from  the  other  lands  by 
a  stream  or  river  (Hassayampa),  which  flows 
in  a  southwesterly  direction  and  empties  into 
the  Glla,  which  In  turn  flows  also  in  a  south- 
westerly direction.  The  drain  of  the  appel- 
lants' lands  Is  into  the  Gila  river,  down 
stream  and  away  from  the  other  lands  in  the 


district.  W.  S.  Stevens,  one  of  the  defend- 
ants, testified  that  the  lauds  of  the  appellants 
had  a  very  marked  fall  to  the  south  Into  the 
Glla  river;  that  the  lands  possessed  natural 
drainage,  and  that  they  did  not  require  artifi- 
cial drainage;  that  the  water  plans  on  these 
lands  was  from  30  to  40  fee  below  the  surface 
of  the  lands,  and  that  the  lands  were  not 
water-logged  or  alkali,  and  that  the  soil  was 
a  sandy  loam.  He  furthermore  testified  that 
the  plan  of  the  drainage  system  proposed  in 
the  formation  of  the  district  does  not  coif-' 
template  the  drainage  of  the  appdlanttf 
lands,  and  that  these  lands  would  not  and 
could  not  be  benefited  by  the  proposed  drain- 
age system.    On  cross-examination  be  said: 

"I  went  to  the  Buckeye  engineer,  shortly  aft- 
er I  knew  about  this,  in  fact  a  few  days,  and 
I  asked  him  how  it  was  that  my  place  was  In- 
dnded  in  that  [drainage  systemj,  and  he  said, 
'Well,  evidently  it  was  an  oversight'  That 
was  Mr.  Hancock.  That  he  didn't  think  i  conld 
ever  receive  any  permanent  benefit  from  that 
drainage." 

This  was  all  the  evidence  that  was  intro- 
duced on  the  subject  of  benefit  to  the  appel- 
lantai"  lands.  The  evidence  of  the  witness 
Stevens  was  not  contradicted  In  any  partic- 
ular. True,  the  witness  was  not  a  civil  en- 
gineer, but  it  appears  that  he  was  a  man  of 
practical  experience  In  drainage  matters,  and 
was  familiar  with  the  lands,  their  situation, 
characteristics,  the  topography  of  the  coun- 
try, etc.  The  undisputed  proofs,  instead  of 
showing  that  tbe  lands  of  the  appellants 
would,  or  conld,  receive  any  benefit  from  tbe 
proposed  drainage  system,  conduslvely  estab- 
lished that  these  lands  would  receive  no  bene- 
fit whatever  from  the  system.  That  tbe  lands 
of  the  appellants,  if  benefited,  might  be  as- 
sessed for  the  cost  of  the  drainage  of  the 
other  lands  in  the  district  Is  conceded,  but  If 
there  Is  no  advantage  or  benefit  resulting  to 
the  appellants^  lands  from  the  proposed  drain- 
age system,  it  would  clearly  amount  to  con- 
fiscation to  tax  their  lands  for  sucb  Improve- 
ment It  has  been  well  said  that  the  power 
to  tax  Is  the  power  to  destroy.  McGuIloch  r. 
Maryland,  4  Wheat  431,  4  L.  Ed.  679;  Loan 
Association  v.  Topeka,  20  Wall.  665,  663,  22 
L.  Ed.  466. 

[8,  9]  We  are  cited  to  several  dedstbns  In 
support  of  the  proposition  that  the  general 
benefits  accruing  to  lands  from  tbe  construc- 
Uon  of  drainage  works  Is  sufllcient  to  Include 
the  lands  In  the  drainage  district.  Los  An- 
geles County  Flood  CJontrol  District  v,  Hamil- 
ton. 177  Cal.  119,  169  Pac  1028;  In  re  Bonds 
of  Madera  Irrigation  Dlst,  supra;  In  re 
Drainage  District  No.  3  v.  Hardin  County,  146 
Iowa,  564,  123  N.  W.  1064.  We  do  not  doubt 
the  sdundness  of  the  proposition  stated,  but 
we  do  not  beUeve  that  it  has  any  application 
to  the  facts  of  tbe  present  case,  and  every 
case  must  be  decided  <mi  its  own  facts.  It 
must  be  borne  in  mind  that  aiH>eUant8'  lands 
lie  .separated  by  the  Haaaayami«  river  from 
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fbe  rest  of  the  lands  In  the  district— a  river 
of  considerable  width  and  volnme,  at  least  at 
flood  time,  of  which  fact  the  court  will  take 
Judicial  notice.  They  lie  west  of  the  rest  of 
the  district  In  a  compact  body,  Isolated  as  it 
were.  They  drain  Into  the  Gila  river  down 
stream  away  from  the  other  lands  In  the  dis- 
trict, and  therefore  cannot  contribute  to  the 
water-logged  condition  of  the  other  lands.  It 
seems  to  us  that  the  drainage  of  the  other 
lands  will  not  necessarily  add  anything  of 
'substantial  value  to  the  appellants'  lands. 
Be  this  as  It  may,  the  question  of  benefits  to 
appellants'  lands  was  one  of  fact,  and,  as  al- 
ready pointed  out,  the  undisputed  evidence 
shows  that  these  lands  will  not  receive  any 
advantage  or  benefit  whatever  from  the  con- 
struction of  the  proposed  drainage  works.  In 
Los  Angeles  County  Flood  Control  District 
V.  Hamilton,  supra,  in  discussing  the  general 
rale  that  a  legislative  determination  that  the 
lands  within  the  district  boundaries  are  all 
benefited  by  the  Improvement  of  neighboring 
lands  Is  conclusive,  an  exception  to  the  gen- 
eral rule  is  recognized: 

"But  since  the  imposition  of  such  costs  finds 
its  ground  of  sanction  in  the  benefits  confer- 
red upon  the  lands  charged,  it  may  well  be  that 
the  legislative  concinaion  should  not  be  upheld, 
where  the  court  can  see  that  it  is  contrary  to 
any  rational  view  of  the  facts,  and  that  lands 
have  been  included  that  'plainly  could  not  by 
any  fair  or  proper  view  of  the  facts  be  bene- 
fited.' " 

[10]  It  Is  argued.  In  behalf  of  the  board  of 
directors  of  the  drainage  district,  that  the 
appellants,  having  failed  to  avail  themselves 
of  the  provisions  of  paragraphs  5129,  6430,  of 
the  act,  allowing  them  to  contest  the  Inclu- 
sion of  their  lands  in  the  proposed  drainage 
system  and  tak^  an  appeal  to  the  superior 
court,  within  10  days  from  any  order  of  the 
board  of  supervisors  so  Including  their  lands, 
they  are  now  estopped  and  barred  from  con- 
testing the  legality  of  the  formation  of  the 
drainage  district  We  cannot  concur  in  this 
contention.  It  cannot  be  supposed  that  the 
act,  whUe  providing  for  a  hearing  of  the 
petition  for  the  formation  of  the  district,  be- 
fore the  board  of  supervisors,  yet  at  the  same 
time  commands  the  establishment  and  defin- 
ing of  the  boundaries  of  the  district  in  utter 
disregard  to  any  benefit  to  the  lands  of  the 
appellants.  Such  an  absurdity  cannot  be 
Imputed  to  the  Legislature.  In  fact  the  act 
in  express  terms  precludes  such  a  possibility, 
"nor  shall  any  lands  which  will  not.  In  the 
Judgment  of  said  board,  be  benefited  by  drain- 
age, by  means  of  said  system  of  works,  be 
Included  within  such  proposed  district."  Par- 
agraph 5429.  A  failure  to  attack  the  validity 
of  the  formation  of  the  district  at  the  hearing 
provided  for  by  the  act 'cannot  be  held  to 
give  validity  to  the  proceedings,  if  in  truth 
and  fact  such  proceedings  be  violative  of  the 


constitntlonal  provlslona.  If  the  oontnur 
were  held,  the  resnlt  Airould  be  the  same  as  if 
the  constitutional  provlsiona  did  not  exist  af 
all.  No  act  of  the  Legislature,  prescribing  a 
short  period  of  limitation,  can  take  awajr 
from  the  property  owner,  whose  property  is 
affected,  the  right  to  have  the  burdens  cast 
upon  him,  measured  by  the  limits  of  the  Con- 
stitution. If  the  inclnsion  of  the  appellants' 
lands  within  the  exterior  boundaries  of  the 
drainage  district  was  a  void  proceeding,  as 
violative  of  the  constitutional  provisions,  such 
error  was  not  cured  by  the  mere  inaction  of 
the  appeHants.  Wight  v.  Police  Jury  (O.  O. 
A.)  264  Fed.  705;  Daigle  v.  Opelousas  G.  &  B. 
By.  Co.,  124  La.  1047,  50  South.  846.  It  can- 
not therefore  be  said  that  the  appellants  did 
not  act  promptly. 

From  the  uncontradicted  facts  of  the  case, 
we  are  constrained  to  hold  that  the  anthori- 
ties  acted  arbitrarily  and  without  due  regard 
to  the  appellants'  rights  when  they  Included 
appellants'  lands  in  the  drainage  district; 
that  appellants'  lands  will  derive  no  benefit 
whatever  from  the  proposed  drainage  system, 
and  these  lands  should  not  have  been  includ- 
ed. Wfe  must  not  be  understood  as  holding 
that  the  authorities  acted  from  Improper  mo- 
tives. There  is  no  suggestion  In  the  record 
of  such  improper  motives.  As  was  said  to 
Myles  T.  Board  of  Commissioners,  supra: 
"We  are  not  dealing  with  motives  alone,  but 
as  well  with  their  resultant  action." 

For  the  reasons  assigned,  the  Judgment 
must  be  reversed. 

CUNNINGHAM,  0.  J.,  and  BOSS,  J.. 
concur. 


(22  Ariz.  18) 

PARKS  V.  SCHOOL  DIST.  NO.  I  OF  YAVA- 
PAI  COUNTY  et  al.     (No.  1821.) 

(Supreme  Court  of  Arizona.     Dec.  7,   1920.) 

1.  Evidence  «s>83(2)— Where  notice  compiles 
with  statute,  presumed  that  school  board  held 
meeting  authorizing  bond  election. 

As  Civ.  Code  1913,  par.  2733,  empowers 
boards  of  school  trustees  to  organize  by  elect- 
ing a  president  and  a  derk,  but  makes  no  pro- 
vision as  to  calling  of  formal  meetings,  and 
paragraph  2737  provides  that  an  election  for 
purpose  of  determining  whether  bonds  shall  be 
issued  must  be  called  by  posting  notices  signed 
by  the  board,  etc.,  it  will  be  presumed,  where 
notices  of  a  bond  election  which  complied  with 
the  statute' were  posted,  that  a  lawful  meeting 
of  the  board  was  held,  and  the  validity  of  the 
bonds  cannot  be  attacked  on  the  ground  that 
there  was  no  call  of  lawful  meeting  of  the 
board. 

2.  Pleading  «=38(e),  192(3)— Averments  that 
there  was  no  compliance  with  statute  mere 
conclusions,  reached  by  demurrer. 

In  an  action  seeking  to  enjoin  the  issuance 
of  sdiool  bonds,  where  the  allegations  of  the 
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complaint  showed  the  publication  of  notices 
and  the  selection  of  judges  in  accordance  with 
Civ.  Code  1913,  par.  2738,  further  allegations 
that  the  posting  and  publication  of  notice  were 
not  autiiorized  or  directed  as  required  by  law 
were  mere  conclusions  of  the  pleader,  as  to 
the  requirements  of  the  statute,  and  were 
properly  put  in  issue  by  demurrer. 

3.  Schools  and  school  districts  €=397(4)— Re- 
turn by  trustees  as  to  canvass  of  vote  at 
bond  eleotion  may  be  amended  to  show  notice 
signed. 

Where  notice  of  an  election  to  issue  school 
bonds  was  signed  by  all  of  the  tmsteeb  but 
the  return  made  of  the  proceedings  pursuant 
to  Civ.  Code  1913,  par.  2740,  requiring  can- 
vassing by  the  board  of  trustees,  did  not  show 
that  the  notice  was  signed  by  one  of  the  trus- 
tees, the  omission  is  a  clerical  error  which 
would  be  amendable  on  petition  of  the  trustees; 
the  complaint  itself  warranting  an  inference 
that  the  trustee  not  shown  by  the  return  to 
have  signed  did  in  fact  sign  the  notice. 

4.  Schools  and  school  districts  <&s>07(4)— So- 
loetiott  of  Judge  at  bond  eleotion  to  411  va- 
oaney  proper. 

Where  one  specified  to  serve  as  judge  at  a 
bond  election  by  a  school  district  pursuant  to 
Ov.  Code  1913,  par.  2788,  declined  to  servo, 
it  was  proper  to  fill  his  place  from  among  the 
bystanders,  and  the  election  cannot  on  that 
ground  be  invalidated. 

5.  Schools  and  school  distrlots  «=997(4)— lr> 
reoularity  la  ballota  do«s  not  raador  bond 
eleotion  void. 

Though  words  other  than  "bonds  yes"  and 
"bonds  no"  appeared  on  the  ballots  used  in 
election,  by  school  district  to  determine  the 
question  of  issuance  of  bonds,  in  violation  of 
Civ.  Code  1913,  par.  2739,  that  is  a  mere 
irregularity  not  reviewable  except  on  the  con- 
test of  the  election  and  does  not  render  the 
election  void;  hence  disposition  of  the  bonds 
on  that  ground  cannot  be  avoided. 

6.  Schools  and  school  districts  «=>97(l)— Term 
"•choolhonsas,"  In  statute  authorizing  bonds 
therefor  held  to  Inoludo  additions. 

Where  notice  of  an  election  for  the  issuance 
of  school  bonds  Specified  that  the  money  was 
to  be  used  in  building  a  ward  school,  an  addi- 
tion to  an  existing  school,  and  additional  school 
rooms  on  the  grounds  of  a  specified  school  or 
elsewhere,  the  issuance  of  the  bonds  cannot  be 
avoided  on  the  ground  that  Civ.  Code  1913,  g 
2736,  sabd.  4,  authorises  the  issuance  of  bonds 
only  for  the  purpose  of  building  schoolhouses 
complete,  for  in  any  event  the  term  "school- 
houses"  as  used  in  the  title  of  which  the  sec- 
tion is  a  part  means  buildings  owned  or  con- 
trolled by  the  school  district,  and  an  addition  to 
an  existing  building  is  as  much  a  schoolhonse 
as  the  old  building. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  School- 
house.] 

7.  Schools  and  sohod  districts  «s»97(4)— Bond 
eleotion  not  Invalid  as  submitting  more  than 
one  purpoto. 

Where  the  caU  for  an  election  to  issue 
■diool  bonds  specified  that  they  were  for  build- 


ing a  ward  school,  an  addition  to  a  school, 
and  additional  rooms  on  the  grounds  of  a  named 
school  or  elsewhere,  the  election  is  not  invalid 
as  submitting  for  consideration  several  pur- 
poses on  which  the  taxpayers  should  be  allowed 
to  vote  separately,  but  there  is  a  single  propo- 
sition, the  equipment  and  maintenance  of  pub- 
lic schools  in  the  district. 

8.  Schools  and  school  distrlots  <S=»97(4)  — la 
publication  of  notice  of  bond  eleotion  sub- 
stantial compliance  with  statute  sufficient. 

Where  notice  of  an  election  for  the  issuance 
of  school  bonds  was  published  for  four  weeks 
prior  to  election,  there  was  a  literal  compli- 
ance with  Civ.  Code  1913,  par.  2737,  requiring 
that  if  a  newspaper  is  published  in  the  coun- 
ty notice  shall  be  published  not  less  than  once 
a  weeli  for  not  le^s  than  three  weeks,  and 
hence  disposal  of  bonds  is  not  open  to  objec- 
tion on  that  ground;  substantial  compliance 
with  the  statute  being  sufilcient. 

9.  Schools  and  sohool  distrlots  «s»l  1 1— Com- 
plaint to  enjola  sale  ef  beads  Innffleleat  to 
state  a  eause  of  action. 

Complaint  by  taxpayers  seeking  to  enjoin 
the  sale  of  school  bonds  authorized  by  special 
election  is  insufSdent  to  state  a  cause  of  ac- 
tion and  is  open  to  demurrer,  where  it  appear- 
ed on  the  face  thereof  that  the  requirements 
of  the  statute  had  been  substantially  complied 
with  in  all  particulars. 

10.  Schools  and  sohool  distriots  4=997(7)— Se- 
cret eomUnatlon  of  offleers  to  sell  bonds  for 
their  own  gala  will  not  Invalidate  bonds. 

A  secret  combination  of  school  district  of- 
ficer* to  sen  bonds  at  a  private  sale  for  their 
own  gain  will  not  Invalidate  bonds  otherwise 
lawfully  issued. 

1 1.  Evidence  «=»83(2) — Presumption  of  per- 
formance of  offlelal  duty  by  sohool  offloers. 

It  will  be  presumed,  nothing  appearing  to 
the  contrary,  that  officers  of  a  school  district 
will  perform  their  official  duty  and  have  not 
combined  to  sell  bonds  at  a  private  sale  for 
their  own  gain. 

Appeal  from  Superior  Court,  Yavapai 
County;   John  J.  Sweeney,  Judge. 

Action  by  Daniel  E.  Parks  against  School 
District  No.  1  of  Yavapai  County  and  others. 
From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   AMrmeA. 

Daniel  E.  Parka,  of  Prescott,  for  appellant. 
Nell  C.  Clark,  Co.  Atty.,  of  Prescott,  for  ap- 
pellees. 

CUNNINGHAM.  0.  J.  The  appellant,  a 
resident  taxpayer,  brought  this  action  in  his 
own  bdialf  and  in  behalf  of  all  other  per- 
sons similarly  situated,  to  restrain  and  en- 
join the  school  district.  Its  ofiBcers,  and  the 
board  of  supervisors  of  Yavapai  county  from 
Issuing  and  selling  $60,000  worth  of  school 
district  bonds  voted  (»a  at  an  election  held  in 
the  school  district  on  the  6th  day  of  Sep- 
tember, 1919.     The  court  sustained  the  de- 
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fendants'  demurrer  to  tbe  complaint  The 
plaintiff  elected  to  stand  on  bis  complaint, 
and,  from  the  Judgment  tor  defendants,  the 
plaintiff  appeals. 

The  appellant,  plaintiff,  bases  his  canse  of 
action  upon  the  alleged  failure  of'  the  board 
of  trustees  of  the  school  district  to  comply 
substantially  with  chapter  9  of  title  11,  K.  S. 
A.  1913,  in  the  following  particulars,  general- 
ly stated,  viz.:  First,  in  failing  to  follow  the 
statute  in  calling  the  bond  election;  second, 
in  failing  to  appoint  one  of  the  three  Judges 
who  held  said  Section ;  third,  In  submitting 
more  than  one  propoeltion  to  be  voted  upon 
at  said  election;  fourth,  in  tailing  to  use 
ballots  at  said  election  which  the  statute  re- 
quires to  l>e  used;  and,  .fifth,  in  falling  to 
■bow,  on  the  face  of  their  returns  of  the  pro- 
ceedings to  the  board  of  supervisors  of  the 
county,  a  record  showing  that  all  of  the  re- 
quirements of  the  statute  have  been  complied 
with  in  the  matter  of  authorizing  the  issu- 
ance and  sale  of  the  bonds. 

The  complaint  sets  forth  the  notice  of  the 
call  of  the  school  bond  election,  at  length,  as 
the  same  was  posted  in  the  district  on  the 
8th  day  of  August  1919,  and  as  published 
in  the  daily  Arizona  Journal-Miner  on  the 
12th,  19th,  26th  days  of  August  and  on  the 
2d  day  of  September,  1919,  noticing  a  call 
for  such  election  on  the  6th  day  of  Septem- 
ber, 1919.  The  notice  purports  on  its  face  to 
have  been  posted  and  published,  to  wit,  by 
order  of  tbe  board  of  trustees  of  said  school 
district,  N.  B.  Hazeltlne,  president;  J.  Har- 
vey Blain,  clerk;  John  W.  Flinn,  member 
trustee  of  school  district  No.  1,  Tavapai 
county,  Ariz. 

.  The  notice  of  the  call  of  the  election  con- 
tains everything  required  by  paragraph  2738, 
R.  S.  A.  1913,  to  be  stated  in  such  notice.  As 
I  understand  the  appellant's  contmtion,  the 
notice  Itself  is  without  criticism;  it  is  the 
failure  of  the  board  of  trustees  of  the  dis- 
trict to  meet  in  a  lawful  manner  and  at  such 
meeting,  issue  the  call  for  the  election  and 
order  the  notice  of  the  call  posted  and  pub- 
lished that  invalidates  the  procee<flngs.  Of 
course,  this  contention  is  striking  at  the  In- 
dpi^tcy  of  the  proceedings ;  contending  that, 
if  tbe  proceedings  to  initiate  a  bond  election 
were  not  commenced  as  required  by  the  stat- 
ute, the  proceedings  following  would  not 
serve  to  create  a  bonded  indebtedness  against 
the  district  The  plaintiff  seeks  to  raise  this 
question  of  authority  by  the  following  allega- 
tions, to  wit: 

Par.  6.  "That  as  plaintiff  is  informed  and 
verily  believes,  the  posting  and  publication  in 
the  daily  Arizona  Journal-Miner  newspaper  as 
aforesaid,  of  said  supposed  notice,  the  calling 
of  tbe  supposed  bond  election  therein  mention- 
ed, and  the  appointment  of  the  judges  of  elec- 
tion was,  and  were,  not -authorized  or  directed 
by  the  board  of  trustees  of  said  defendant 
school  district  as  required  by  law,  by  reason 
whereof  the  said  supposed  notice  of  election, 


and  its  posting  and  publication,  as  aforesaid, 
was  and  were  unlawful  and  void  and  of  no  law- 
ful force  whatever,  and  the  designation  of  the 
names  of  the  judges  of  election  therein  was  un- 
lawful and  void,  conferring  on  tbe  persons  nam- 
ed as  judges  no  power  or  authority  to  hold  sndi 
supposed  election." 

The  paragraph  refers  to  three  things: 
First  that  the  notice  of  the  election  was  not 
posted  and  published  as  required  by  law; 
second,  that  the  election  was  not  called  Iv 
the  board  of  trustees  as  required  by  law; 
and,  third,  that  the  Judges  of  election  were 
not  appointed  as  required  by  law. 

The  allegations  certainly  are  not  very 
dear  in  pointing  out  the  failure  of  Ibe  board 
of  trustees  to  assemble  In  formal  met-Jng 
when  they  Issued  the  call  for  the  election, 
appointed  the  Judges  to  hold  the  election, 
and  ordered  the  notice  of  the  call  to  be  posted 
end  published. 

II]  The  appellant  contends.  In  argument 
that  the  paragraph  of  the  complaint  under 
consideration  is  an  allegation  of  the  "fact  of 
nonaction  of  the  school  board  in  calling  the 
election,"  and  argues  that  a  call  of  such  elec- 
tion cannot  lawfully  be  issued  under  the 
authority  of  paragraph  2730,  R.  S.  A.  1913, 
unless  the  whole  board  is  assembled  in'  a 
lawful  meeting  and  the  call  for  the  election 
is  ordered  at  such  meeting;  that  the  mem- 
bers of  the  board  acting  other  than  at  an 
organized  board  meeting  act  as  individuals, 
and  their  acts  do  not  bind  the  district 
citing  State  v.  Treasurer  of  Liberty  Twp, 
22  Ohio  St  144. 

Such  rule  is  a  Just  rule  and  Is  a  safe  rule 
to  follow.  However,  paragraph  2733,  R.  S. 
A.  1913,  empowers  the  boards  of  school  trus- 
tees (subdivision  1)  to  meet  and  organize  by 
electing  one  of  their  number  president  of 
the  board,  and  one  of  their  number  the  derk 
of  the  board,  and  notify  the  county  school 
superintendent  of  the  same;  and  "(2)  to 
prescribe  and  enforce  rules  not  inconsistent 
with  law  or  those  prescribed  by  the  state 
board  of  education  for  their  own  government 
and  the  government  of  the  schools." 

The  first  duty  of  the  derk  of  the  board 
of  trustees  is:  <1)  To  act  as  derk  of  the 
board  and  keep  a  record  of  its  proceedings, 
and  "(3)  to  keep  his  records  and  accounts 
open  to  the  inspection  of  the  electors  of  the 
district    •    •    •" 

The  plaintiff  does  not  allege  that  any  law 
or  any  rule  prescribed  by  the  state  board  of 
education  required  the  board  of  trustees  of 
school  district  No.  1  of  Tavapal  county  to 
assemble  in  a  formal  meeting  and  by  formal, 
written  resolutions  call  an  election  to  vote 
bonds  of  the  district  and  appoint  three  pe» 
sons  as  judges  to  h<rfd  such  dection.  Cer- 
tainly, the  records  of  the  derk  of  the  scbod 
district  must  show  afflrmatlTely  that  tbe 
board  of  trustees  did  issue  the  call  and  order 
notices  of  the  call  to  be  posted  and  published 
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and  that  snch  action  was  taken  by  the  board 
at  a  board  meeting. 

The  statute  upon  fbla  matter  seems  dear. 
Paragrapb  2737,  R.  S.  A.  1913,  is: 

"An  election  for  the  purpose  of  determining 
whetlier  the  bonds  of  the  district  shall  be  is- 
sued mnst  be  called  by  posting  notices  signed 
by  the  board  in  three  public  places  in  the  dis- 
trict, for  not  less  than  twenty  days  before  the 
election,  and  if  there  is  a  newspaper  published 
in  the  county,  by  publishing  such  notice  not 
less  than  once  a  week  for  three  •nceessive 
weeks." 

The  notice  was  posted  and  published,  as 
shown  upon  the  face  of  the  complaint,  was 
signed  by  the  board  and  was  posted  and 
published  the  required  period  of  time  before 
the  election.  The  statute  says,  plalzdy,  un- 
equivocally, and  literally  that— 

"An  election  for  the  purpose  of  determining 
whether  the  bonds  of  the  district  shall  be  is- 
sued must  be  called  by  posting  notice  signed 
by  the  board,"  etc. 

The  complaint,  on  its  face,  shows  dearly 
that  the  statute  was  literally  followed  In 
calling  the  election— the  notice  signed  by  the 
board  and  posted  and  published  is  all  that 
the  statute  requires  to  call  the  election.  We 
must  presume  that  the  lawful  meeting  was 
held  when  the  call  was  made. 

[2]  Paragraph  2738,  Id.,  prescribes  the 
contents  of  the  notice  of  the  call  which  Is 
required  to  be  posted  and  published.  The 
notices  posted  and  published  contained  the 
names  of  these  persons,  to  wit,  J.  M.  W. 
Moore,  R.  H.  Burmlster,  and  F.  G.  Brecht,  ap- 
pointed as  judges  to  condact  the  election 
and  return  the  results  as  required  by  sub- 
division 2  of  paragraph  2738  supra.  The 
notice  contains  all  of  the  facts  said  para- 
graph 2738  required  It  to  contain.  Conse- 
quently the  allegaticHis  of  the  complaint  to 
the  effect  that  the  posting  and  publication 
of  the  notice  of  the  call  of  said  election  and 
the  appointment  of  the  Judges  to  hold  said 
election  "was  and  were  not  authorized  or 
directed  by  the  board  of  trustees  •  •  • 
as  required  by  law"  is  a  mere  opinion  of  the 
pleader  as  to  the  requirements  of  the  stat- 
ute in  that  respect  and  is  properly  put  In 
issue  by  a  demurrer.  The  comidalnt  shows 
upon  its  fact  that  the  notice  of  the  call  of 
the  bond  election,  the  posting  and  publication 
of  the  notice,  and  the  appointment  of  the 
Judges  to  conduct  the  election — all  was 
done  and  performed  by  the  board  of  trustees 
of  the  sdiool  district  In  strict  conformity 
with  the  statute  in  such  case  provided. 

[31  Paragraph  2740,  R.  S.  A.  1913,  requires 
the  board  of  sdiool  trustees  to  meet  on  the 
seventh  day  after  the  bond  election  and 
canvass  the  returns.  "If  it  appears  that  a 
majority  of  the  votes  cast  at  said  election 
were  In  favor  of  Issuing  such  bonds,  then 
the  board  shall  cause  an  entry  of  that  fact  to 


be  made  upon  Its  minutes  and  shall  certify  to 
the  board  of  supervisors  of  the  county  all 
the  proceedings  had  in  the  premises,  and 
thereupon  the  board  of  supervisors  shall 
be,  and  they  are  hereby  authorized  and  di- 
rected to  issue  the  bonds  of  such  district, 
to  the  number  and  amount  provided  in  sudi 
proceedings.    •     •     •»' 

The  complaint  does  not  attack  the  suf- 
ficiency of  the  proceedings  certified  by  the 
board  of  trustees  to  the  board  of  supervis- 
ors, except  in  the  particular  "that  Moses 
B.  Hazel  tine,  one  of  the  trustees  of  said  de- 
fendant school  district,  did  not  sign  the  said 
proposed  notice  of  bond  election"  which  was 
returned  to  the  board  of  supervisors. 

The  complaint  otherwise  alleges  that  the 
notice  as  posted  and  published  was  signed 
by  all  of  the  trustees  of  the  district,  in- 
cluding M.  B.  Hazeltine.  It  nowhere  ap- 
pears in  the  complaint  that  Moses  B.  Hazel- 
tine  is  a  person  other  than  M.  B.  Hazeltine 
who  was  a  trustee  of  the  school  district 
The  pleader  must  have  intended  to  allege 
that  the  return  of  the  proceedings  induded 
a  paper  purporting  to  be  a  copy  of  the  notice 
of  the  call  of  the  election  which  failed  to 
show  the  name  of  M.  B.  Hazeltine  as  signed 
thereto,  and  was  therefore  •  incorrectly  cer- 
tified. Evidently,  if  the  notice  of  the  call 
of  the  bond  election  was  in  fact  signed  b^ 
all  of  the  trustees,  as  alleged  In  the  com- 
plaint, and  the  return  made  of  the  proceed- 
ings shows  that  the  notice  was  signed  by 
only  two  of  the  trustees,  the  omission  was 
a  derlcal  error  and  would  be  amendable  on 
application  of  the  trustees. 

[4]  The  complaint  further  shows  that  F. 
O.  Bredit,  appointed  as  one  of  the  judges 
to  conduct  the  election,  did  not  appear  and 
qualify  as  sudi  Judge,  and  tliat  one  William 
Nelson  acted  as  such  Judge  in  the  place  of 
F.  G.  Brecht.  The  plaintilT  complains  that 
this  filling  of  the  place  of  the  person  ap- 
pointed by  the  trustees,  as  shown  in  the 
notice  of  the  call,  invalidated  the  election. 
I  think  not.  Two  of  the  judges  appointed 
by  the  board  of  trustees  did  act,  and  it  is 
the  policy  of  our  election  laws  to  fill  vacan- 
cies on  the  election  boards  from  bystanders 
so  as  not  to  delay  the  elections.  No  just  com- 
plaint can  be  made  of  such  acts. 

[S]  The  plaintitf  complains  that  the  bal- 
lots used  at  the  election  did  not  meet  the 
requirements  of  paragraph  2739,  R.  S.  A. 
1913,  for  the  reason  that  words  other  than 
"bonds  yes,"  and  "bonds  no"  appeared  on 
the  ballots. 

This  is  an  Irregularity  not  reviewable  ex- 
cept upon  the  contest  of  the  election  and 
concerns  only  the  district,  and,  as  I  under- 
stand the  law  of  this  jurisdiction,  mere  ir- 
regularities in  the  conduct  of  such  election 
or  in  the  notice  or  in  the  return  or  canvass 
of  the  TOtes  do  not  make  the  election  void. 
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Howard  ▼.  Luke,  18  Ariz.  563,  164  Pac.  439. 

[6,  7]  The  plaintiff  further  alleges  that  the 
proposition  submitted  at  the  election  con- 
sisted of  several  questions  and  subjects,  and 
therefore  did  not  substantially  conform  to 
the  statute,  to  wit  subdMslon  4  of  paragraph 
2736,  E.  S.  A.  1913.  The  notice  of  the  call 
of  the  election  states  that  the  election  is 
called  "for  the  purpose  of  deciding  whether 
the  negotiable  coupon  bonds  of  said  school 
district  shall  be  issued  and  sold  by  said  dis- 
trict for  the  purpose  of  raising  money,  viz., 
$60,000  for  building  schoolhouses,  viz.,  a  ward 
school  in  South  Frescott,  an  addition  to  the 
Manual  Arts  Building,  and  additional  school 
rooms  on  the  grounds  of  the  Washington 
school  or  elsewhere,  all  in  said  district,  and 
supplying  the  same  with  furniture  and  ap- 
paratus, Improving  grounds  and  purchasing 
necessary  sites,  and  to  liquidate  any  indebt- 
edness already  incurred  for  sudi  purposes." 

The  appellant  contends  that  subdivision  4 
of  paragraph  2736,  K.  S.  A.  1913,  authorizes 
the  Issuance  of  the  bonds  of  the  school  dis- 
trict for  the  purpose  of  building  schoolhouses 
complete,  to  wit,  "the  construction  of  a  com- 
plete schoolhouse  as  a  unit  whole,  and  not 
that  of  parts,"  Is  the  language  of  appellant's 
brief.  The  appellant  concedes  that  the  ex- 
pression, "a  ward  school  In  South  Prescott" 
may  be  construed  to  mean  a  complete  school- 
house,  but  the  "additional  school  rooms  are 
not  complete  schoolhouses  and  as  a  conse- 
quence they  are  not  within  the  statute ;  that 
the  building  of  additions  to  schoolhouses  falls 
within  the  scope  of  repairs  and  the  expense 
of  which  must  be  met  and  paid  for  as  are  re- 
pairs and  other  like  expenses  out  of  money 
raised  from  sources  other  than  from  district 
bonds." 

Schoolhouses,  as  used  In  chapter  9,  title 
11,  B.  S.  A.  1913,  means  the  buildings  owned 
or  controlled  by  the  school  district.  In  which 
the  public  schools  are  assembled  and  con- 
ducted for  the  school  district  These  school- 
houses  may  consist  of  one  or  more  rooms, 
of  one  or  more  separate  buildings.  Portions 
of  the  schoolhouse  may  be  erected  and  oc- 
cupied for  years  and  another  part  added 
thereto.  The  part  added  Is  as  truly  a  school- 
house  as  the  older  part  was  a  schoolhouse 
before  the  addition  was  made.  Clearly,  It 
is  the  principal  purpose  for  which  the  house, 
addition,  or  rooms  are  Intended  to  be  used 
by  the  district  that  ought  to  determine 
whether  or  not  it  is  a  schoolhouse.  The  mere 
name  used  by  the  board  of  trustees  in  de- 
scribing the  kind  of  schoolhouse  which  It 
la  proposed  to  build  Is  not  controlling.  The 
general  purpose  of  the  election,  expressed 
In  the  notice,  was  to  build  schoolhouses  and 
furnish  needed  equipment  for  holding  the 
public  schools.  The  notice  was  not  calcu- 
lated to  deceive  the  voters,  but  to  give  spe- 
cific informatloD.    The  different  objects  tor 


which  the  money  was  intended  to  be  used 
constitutes  the  whole  purpose  of  the  call. 
They  were  not  separate  purposes.  The  stat- 
ute does  not  require  the  notice  of  election 
to  specify  the  separate  amount  of  the  money 
raised  from  a  sale  of  the  bonds  for  each 
Item  of  the  proposed  improvements.  In  How- 
ard V.  Independent  School  District,  17  Idaho, 
537,  106  Pac.  692,  the  notice  of  the  election 
specified  that  the  money  received  from  the 
sale  of  the  bonds  was  to  be  used  In  the 
purchase  of  three  school  sites  and  for  the 
erection  of  three  separate  school  buildings 
in  different  sections  of  the  school  district. 
The  taxpayers  '  contended  that  there  were 
submitted  necessarily  three  separate  prop- 
ositions, and  that  the  voter  was  entitled  to 
an  opportunity  to  vote  for  any  one  and 
against  the  others,  or  against  any  one  and 
for  the  other  propositions.  The  court  denied 
this  contention  and  held  that  the  objects  are 
all  parts  of  one  purpose,  viz.,  the  equipment 
for  maintaining  public  schools  within  the 
district.  The  following  cases  are  dted  as 
upholding  that  contention:  Hubbard  y. 
Woodsum,  87  Me.  88,  32  AtL  802;  Hamilton 
V.  Village  of  Detroit,  83  Minn.  U9,  85  N.  W, 
933;  Bock  v.  Blnehart,  88  Iowa,  37,  65  N. 
W.  21;  Glfford  v.  Transportation  Co.,  10  N. 
J.  Eq.  177.  To  these  cases  I  add  Mlely  v. 
Metzgefr,  97  Kan.  804,  156  Pac.  753,  and  Peo- 
ple V.  Caruthers  School  Dlst,  102  OaL  184,  36 
Pac.  896. 

[8]  Other  objections  to  the  Issuance  of  the 
bonds  are  that  the  notice  of  the  call  of  the 
bond  election  was  not  published  six  times 
In  each  of  the  three  weeks  of  publication 
before  the  election.  The  statute,  paragraph 
2737,  requires  that  the  notice  shall  be  publish- 
ed, "If  there  Is  a  new^aper  published  in  the 
county,  by  publishing  such  notice  not  less 
than  once  a  week  for  three  successive  weeks." 
It  is  conceded  by  the  complaint  that  the 
notice  was  published  once  a  week  for  foar 
weeks  prior  to  the  election.  In  Hicks  v. 
Krlgbaum,  13  Ariz.  237,  108  Pac.  482,  the 
court  quotes  with  approval  from  16  Oyc  324, 
to  wit: 

"The  sole  purpose  of  tliis  being  to  warn  the 
electors  that  an  election  is  to  be  held,  it  is 
generally  held  that  a  substantial  compliance 
with  the  statute  is  all  that  is  required." 

The  complaint  In  this  case  shows,  upon  Its 
face,  that  the  conditions  of  the  statute  re- 
quiring the  publication  of  the  notice  were 
literally  complied  with. 

[t]  The  complaint  falls  to  state  facts  show- 
ing that  chapter  9  of  tltie  11,  B.  S.  A.  1913, 
has  been  substantially  deviated  from  by  the 
defendants.  On  the  other  hand,  the  com- 
plaint on  its  face  shows  that  the  require- 
ments of  the  statute  have  been  substantially 
observed  In  every  essential  particular,  and 
therefore  the  complaint  falls  to  state  a  cause 
of  action. 
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[10,11]  I  do  not  overlook  an  liidliect  ref- 
erence in  the  complaint  to  tbe  point  tliat 
some  jiecret  combination  of  tlie  scliool  dis- 
trict oflScers  Is  supposed  to  iave  been  formed 
for  tlie  purpose  of  selling  the  bonds  when 
ready  for  sale,  at  a  private  sale  and  without 
competitive  bidding,  for  private  gain.  This, 
if  true,  would  not  invalidate  the  bonds;  but 
a  sale  of  tbe  bonds  in  such  circumstances 
would  be-  questionable.  This  question  was 
not  seriously  pressed  by  tbe  appellant,  and 
we  presume  the  officers  will  not  violate  the 
law. 

There  being  no  reversible  error  on  tbe 
record,  the  Judgment  Is  affirmed. 

BOSS  and  BAKEB,  JJ«  concur. 


(«  Wyo.  178) 

HOAQLAND  V.  HOAQLAND. 

(Swreme  Court  of  Wyoming.    Dec  18,  1920.) 

Divorce  4=932I^R«marrlage  In  aaother  state 
to  evado  prohibition  of  remarriage  Is  valid. 
Under  Oomp.  Bt  1910,  {  8907,  making  aU 
marriage  contracts  without  tbe  state  which 
are  valid  by  the  laws  of  the  state  in  which  they 
were  contracted  valid  within  the  state,  a  re- 
marriage by  a  woman  within  one  year  after 
securing  a  divorce  within  the  state,  contracted 
outside  the  state  and  with  a  resident  of  the 
state,  who  had  gone  out  of  the  state  to  evade 
the  prohibition  of  section  8851  against  sach 
remarriage,  is  valid  within  the  state,  since  the 
latter  section  does  not  make  such  marriage  in- 
valid, but  merely  imposes  a  punishment  on  the 
parties  contracting  it. 

Brror  to  District  Ooort,  laramle  Comity; 
William  O.  Mentzer,  Judge. 

Action  for  divorce  by  John  L.  Hoagland 
against  Mary  Hoagland.  From  a  Judgment 
denying  the  petition  for  divorce,  plalntlfC 
brings  error.  Reversed  and  remanded,  with 
directions  to  enter  a  decree  of  divorce  for 
plalntur. 

William  B.  Ross,  of  Cheyenne,  for  plain- 
tiff In  error. 

BBABO,  C.  J.  From  a  Judgment  of  the  dis- 
trict conrt  of  Laramie  county  denying  the 
petition  of  plaintltr  In  error  in  an  action  for 
divorce,  on  the  ground  of  desertion,  brought 
by  him  against  the  defendant  In  error,  be 
brings  the  case  here  by  proceedings  in  error. 

The  defendant  below  filed -her  answer,  and 
the  trial  was  had  to  the  court  resulting  as 
above  stated.  Tbe  evidence  in  the  case  has 
not  been  brought  up,  and  the  only  question 
here  is.  Do  tbe  findings  of  facts  as  made  by 
the  court  support  the  Judgment?  The  conrt 
found: 

That  both  parties  were  and  for  at  least  six 
years  last  past  had  been  actual  residents  of 
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the  state  of  Wyoming.  "That  on  the  17th  day 
of  March,  A  D.  1815,  at  the  town  of  Kimball, 
in  the  state  of  Nebraska,  the  said  plaintiff  and 
the  defendant  went  through  an  alleged  cere- 
mony, which  was  in  form  the  marriage  cere- 
mony provided  by  tbe  laws  of  the  state  of  Me- 
braska."  "That  at  the  iime  the  plaintilf  and 
defendant  pretended  to  be  married  at  Kimball, 
Neb.,  the  defendant  had  been  divorced  from 
her  former  husband  for  a  period  of  only  about 
six  months.  That  said  defendant  had  obtained 
her  divorce  from  her  former  husband  in  the 
district  court  of  the  Sixth  judicial  district  of 
Wyoming  within  the  period  of  six  months  prior 
to  the  date  of  said  alleged  marriage  in  the 
state  of  Nebraska. 

"That  said  plaintilF  and  defendant  went  to 
the  state  of  Nebruiika  to  be  married  in  order 
to  avoid  the  laws  of  the  state  of  Wyoming, 
which  prohibit  divorced  persons  from  remarry- 
ing to  any  one  other  than  the  former  hnsband 
or  wife  within  the  period  of  one  year  after 
the  date  of  divorce. 

"That  the  defendant  did,  in  the  year  1915, 
willfully  desert  the  plaintiff  for  a  period  of  one 
year,  to  wit,  from  and  since  the  year  1915  np 
to  and  including  the  present  time,  and  that  said 
desertion  was  without  cause  or  Justification. 

"That  the  petition  in  said  case  is  not  found- 
ed in  or  exhibited  by  collusion  between  plaintiff 
and  defendant,  nor  has  the  plaintiff  at  any  time 
been  guilty  of  the  misconduct  charged  by  him 
against  the  said  defendant" 

The  court  thereupon  rendered  Judgment 
as  follows: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  said  petition  for  divorce  be  de- 
nied." 

Dated  February  16,  1920. 

The  court  having  found  all  of  the  facts  nec- 
essary to  entitle  plaintiff  to  a  divorce  from 
defendant  If  the  marriage  in  Nebraska  was 
a  valid  marriage  and  is  to  be  so  regarded 
In  this  state,  the  question  of  tbe  validity  of 
that  marriage  is  the  only  one  in  tbe  case, 
mie  provisions  of  tbe  statutes  of  this  state 
on  the  subject  are  contained  In  sections  3907 
and  3951,  Comp.  St  1910,  as  follows: 

Section  3SK)7:  "AU  marriage  contracts  with- 
out this  state,  which  would  be  valid  by  the 
laws  of  the  country  in  which  the  same  was 
contracted,  shall  be  valid  in  all  courts  and  plac- 
es in  tliis  state." 

Section  3951:  "During  the  period  of  one 
year  from  the  granting  of  a  decree  of  divorce, 
neither  party  thereto  shall  be  permitted  to  re- 
marry to  any  other  person.  Any  person  violat- 
ing tbe  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be 
fined  in  any  sum  not  less  than  twenty-five  dol- 
lars nor  more  than  one  hundred  dollars,  or  be 
imprisoned  in  the  county  jail  not  exceeding 
three  months,  in  the  discretion  of  the  court" 

Section  3907  Is  simply  declaratory  of  the 
rule  of  the  common  law;  the  general  rule 
being  that  a  marriage  valid  in  the  state  or 
country  where  contracted  is  valid  every- 
where.   To  that  rule  there  are  certain  reo 
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ognlaed  exceptions,  namely,  marriages  which 
are  deemed  contrary  to  the  law  of  nature  as 
generally  recognized  In  Christian  countries, 
such  as  polygamous  and  incestuous  mar- 
riages, and  those  which  the  Legislature  of 
the  state  has  declared  shall  not  be  allowed 
any  ralidity,  because  contrary  to  the  policy 
of  its  laws.  It  is  to  be  observed  that  our 
statute  does  not  declare  marriages  in  viola- 
tion thereof  to  be  invalid,  as  do  the  statutes 
of  several  of  the  states,  but  simply  pre- 
scribes a  penalty  which  may  be  inflicted  up- 
on those  who  violate  it.  -  It  is  also  to  be  ob- 
served that  the  statute  applies  to  both  par- 
ties, and  prescribes  the  same  penalty  for  the 
innocent  as  well  as  for  the  guilty  party. 
The  rule  as  stated  in  6  B.  C.  L.  1004,  and 
which  is  supported  by  the  weight  of  author- 
ity, and  with  a  few  exceptions  which  will  be 
referred  to  later,  is: 

"It  is  almost  universally  conceded  that  stat- 
utes prohibiting  the  guilty  party  to  a  judgment 
of  divorce  from  marrying  again,  either  for  a 
certain  period,  or  while  the  other  party  to  the 
former  marriage  lives,  are  without  effect  out- 
side the  territorial  limits  of  the  prohibiting 
state.  Since  such  a  prohibition  is  in  the  na- 
ture of  a  penalty  it  does  not  apply  to  divorces 
granted  outside  of  the  state,  nor  does  it  car- 
ry any  disability  beyond  the  borders  of  the 
state  where  in  force." 

In  commonwealth  v.  Lane,  113  Mass.  458, 
18  Am.  Bep.  C09,  It  was  held  that  a  mar- 
riage which  was  prohibited  by  the  statutes  of 
that  state,  because  contrary  to  the  policy  of 
its  laws,  was  valid  If  celebrated  elsewhere 
according  to  the  laws  of  the  place,  even  if  the 
parties  were  citizens  and  residents  of  Massa- 
cbosetts,  and  had  gone  abroad  for  the  pur- 
pose of  evading  the  laws  of  Massachusetts, 
unless  the  Legislature  had  already  enacted 
that  such  marriages  out  of  the  state  should 
hare  no  validity  In  Massachusetts;  the  court 
saying: 

"This  has  been  repeatedly  affirmed  by  well- 
considered  decisions." 

And  In  Van  VoorhlB  v.  Brlntnall  et  aL,  80 
N.  T.  18,  40  Am.  Rep.  605,  a  well-considered 
case,  often  cited,  and  where  many  cases  are 
reviewed,  we  quote  from  the  syllabus: 

"Where  •  •  •  by  a  Judgment  of  the  8a- 
preme  Court  of  this  state  the  marriage  between 
B.  and  B.  was  dissolved  on  the  ground  of  the 
adultery  of  the  latter,  the  decree  of  divorce 
adjudging  it  to  be  unlawful  for  him  to  remarry 
during  the  life  of  E.,  and,  thereafter,  during 
her  life,  he  went  to  Connecticnt  and  there  mar- 
ried I.,  both  being  residents  of  this  state,  hav- 
ing gone  out  of  it  for  the  purpose  of  evading 
its  laws,  returning  to  it  on  the  day  of  the  mar- 
riage, and  thereafter,  residing  here,  which  mar- 
riage Vas  valid  under  the  laws  of  Connecticut, 
held,  that  a  child  of  the  second  marriage,  bom 
in  this  state,  was  legitimate  and  entitled  to 
share  with  the  children  of  the  first  marriage 
in  a  devise  to  the  issue  of  B.;  also  that  the 
provision  of  the  Revised  Statutes  (2  B.  S.  IStU, 


S  S;  Id.  148,  I  49),  prohibiting  the  second 
marriage  of  a  person  divorced  on  the  ground 
of  his  or  her  adultery,  during  the  life  of  the 
former  husband  or  wife,  and  declaring  such 
second  marriage  'void,  had  no  application,  as 
they  are  in  the  nature  of  a  penalty,  and  have 
DO  effect  outside  of  the  state,  in  the  absence 
of  express  terms  showing  a  legislative  intent 
to  give  them  that  effect." 

That  rule  was  approved  and  followed  in 
Thorp  V.  Thorp,  90  N.  T.  602,  43  Am.  Rep.  189, 
which  was  an  action  for  divorce  wherein  the 
facts  were  almost  identical  with  the  facts  in 
the  case-  at  bar.  The  trial  court  there,  as 
here,  denied  a  divorce,  and  It  was  urged 
that  plaintifT  was  in  contempt  of  court  in 
so  marrying,  but  that  contention  was  not  sus- 
tained by  the  Coiart  of  Appeals,  and  the  Judg- 
ment was  reversed.  It  would  unduly  length- 
en this  opinion  to  gnote  from  numerous  oth- 
er cases  sustaining  the  principles  announced 
In  the  authorities  above  referred  to,  and 
we  shall  content  ourselves  by  citing  only  some 
of  them.  Grlswold  v.  Qriswold,  23  Colo.  App. 
365,  129  Pac.  560;  Loth  v.  Lotb's  Estate.  54 
Colo.  200,  129  Pac.  827;  Grouse  et  al.  v. 
Wheeler,  62  Colo.  51, 158  Pac.  1100,  Ann.  Cas. 
1918E,  1074;  PhUlips  v.  Madrid,  83  Me.  205, 
22  AtL  114,  12  U  R.  A.  862,  23  Am.  St  Bep. 
770;  State  v.  Shattuck,  69  Vt  «t3,  38  Atl. 
81,  40  L.  B.  A.  428,  60  Am.  St  Bep.  936,  and 
notes;  Hills  v.  State,  61  NeU  589,  85  N.  W. 
836,  57  L.  B.  A.  155,  and  note  d,  p.  169; 
Hilton  V.  Stewart,  15  Idaho,  160,  96  Pac.  579, 
21  L.  B.  A.  (N.  S.)  48;  Conn  v.  Conn,  2  Ean. 
App.  419,  42  Pac.  1006;  Chace,  Petitioner,  26 
B.  L  351,  58  AtL  978,  69  L.  B.  A.  493,  3  Ann. 
Cas.  1050;  Dudley  v.  Dudley,  161  Iowa,  142, 
130  N.  W.  785,  32  L.  B.  A.  (N.  S.)  1170. 

There  is,  however,  a  conflict  of  autboilty, 
as  stated  In  6  B.  0.  I*  10(M— 

"upon  the  question  whether  the  courts  of  the 
state  which  has  enacted  such  a  statute  merely 
in  general  terms  prohibiting  such  marriage  will 
recognize  as  valid  the  marriage  of  such  person 
occurring  out  of  the  state  while  he  is  still 
domiciled  within  the  state.  The  weight  of  au- 
thority is  that  if  the  marriage  is  valid  ac- 
cording to  the  lex  lod,  it  will  be  upheld  even 
by  the  courts  of  the  state  which  enacted  ttie 
statute,  and  in  which  the  parties  to  the  remar- 
riage are  domiciled,  even  though  the  parties 
went  out  of  the  state  to  solemnize  the  second 
marriage  for  the  express  purpose  of  evading 
the  law  of  the  domicile  and  of  the  forum." 

See  cases  cited  in  note  to  above. 

An  examination  of  the  decisions  In  those 
cases  holding  otherwise  generally  wlU  show 
that  they  were  based  upon  statutes  express- 
ly declaring  such  marriages  void,  or  declar- 
ing Incapacity  to  contract,  or  which  by  ex- 
press terms  or  by  necessary  implication  sus- 
pend the  operation  of  the  decree,  or  where 
the  statute  was  held  to  be  declaratory  of  the 
public  policy  of  the  state,  such  marriage  be- 
ing regarded  as  either  immoral  or  against 
natural  laws,  such  as  marriages  between  ave 
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divorced  for  adultery  and  tbe  particc^s  crlm- 
inls,  daring  the  life  of  the  Innocent  party,  or 
betweoi  a  white  jwrson  and  one  of  the  col- 
ored races.  Orlswold  t.  Griswold,  and  Ck>nn 
7.  Conn,  supra.  The  statute  In  this  state 
does  not  In  terms  or  by  necessary  Implication 
declare  such  marriages  void,  but  simply  pre- 
scribes a  penalty  for  Its  violation.  The  de- 
cree of  divorce  becomes  absolute  when  ren- 
dered, and  leaves  tbe  parties  free  to  remar- 
ry, save  and  except,  if  they  do  so  within  the 
prescribed  period  thereafter,  they  are  sub- 
ject to  punishment  In  the  present  case  the 
woman  was  the  innocent  party  in  the  former 
divorce  action,  and  the  man  (the  plaintiff  in 
this  case)  was,  so  far  as  the  record  shows, 
a  single  man,  without  any  impediments  to 
his  contracting  a  lawful  marriage  either  here 
or  elsewhere.  The  inefflclency  of  statutes  like 
ours  and  their  tendency  to  create  confusion 
and  conflict  between  the  laws  of  the  several 
states  have  resulted  In  tbe  adoption  of  stat- 
utes in  some  of  the  states  providing,  in  ef- 
fect, that  in  tbe  trial  of  actions  for  divorce, 
U  the  court  finds  tbe  facts  proven  to  entitle 
a  party  to  a  divorce,  it  shall  make  and  file 
snch  findings,  but  no  decree  shall  be  ren- 
dered thereon  until  the  expiration  of  a  pre- 
scribed period,  thus  leaving  the  bonds  of 
matrimony  In  full  force  until  the  decree  Is 
entered.  We  have  not  been  favored  with  a 
brief  on  behalf  of  the  defendant  In  error, 
bat  from  an  examination  of  tbe  authorities 
cited  by  counsel  for  plaintiff  in  error,  and 
many  others,  we  have  arrived  at  the  conclu- 
sion that  upon  the  facts  as  found  by  the  court 
It  was  in  error  In  refusing  to  grant  to  plain- 
tiff a  decree  of  divorce;  and  for  that  reason 
the  Judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  to  the  district  court, 
with  directions  to  set  aside  and  vacate  the 
Judgment  heretofore  entered,  and  to  enter 
a  decree  of  divorce  in  favor  of  plaintiff. 
Beversed  and  remanded,  with  directionB. 


POTTEB  and  BLYDENBDBGH,  JJ., 
cor. 


con- 


^113  Wasli.  2S6) 

STATE  ax  rel.  MAKRIS  v.  SUPERIOR 

COURT  OF  PIERCE  COUNTY. 

(No.  16138.) 

(Supreme  C!ourt  of  Washington.    Nov.  80^ 
1920.) 

I.  Licenses  4=97(1) —  Ordlnaace  authorizing 
eommlMloner  to  revoke  soft  drink  iioense  In- 
valid. 

Ordinance  of  the  CSity  of  Tacoma  No.  6749, 
creating  a  license  department  in  the  department 
of  public  safety,  and  providing  for  the  licensing 
and  regulating  of  various  occupations  and  busi- 
nesses, as  amended,  in  section  47,  by  Ordinance 
No.  7301,  relative  to  the  licensing  and  regulat- 
ing of  soft  drink  and  candy  stores,  hM  be- 


yond the  power  of  the  city  under  Bent.  Coda 
1915,  §  7507,  subd.  33,  and  beyond  any  pos- 
sible authorization  of  the  Legislatare,  in  its 
authorization  of  the  commissioner  of  public 
safety  to  revoke  license  for  the  conduct  of  a 
soft  drink  and  candy  business  without  a  spe- 
cifically prescribed  rule  of  action  for  bis  guid- 
ance. 

2.  Licenses  «=37(l)— Act  authorizing  oitles  to 
grant  and  revoke  lloenses  eonstitutional. 
Bern.  Ck>de  1915,  f  7507,  subd.  33,  author- 
ising eitiea  of  the  first  class  to  grant  licenses 
for  any  lawful'  purpose,  and  to  provide  for  their 
revocation,  is  constitutional,  meaning  notiilng 
more  than  that  tbe  city  may  in  a  lawful  and 
constitutional  manner  provide  for  tbe  granting 
and  revoking  of  licenses. 

Department  1. 

Petition  for  wilt  of  certiorari  by  the  State, 
on  the  relation  of  Tom  Makris,  against  the 
Superior  Court  of  Pierce  County.  Judgment 
of  the  superior  court  denying  relator  relief 
reversed,  and  cause  remanded,  with  direc- 
tions to  render  Judgment  for  relator. 

Frank  H.  Kelley,  of  Tacoma,  for  relator. 

PABKBR,  J.  The  relator,  Makris,  com- 
menced an  action  in  the  superior  court  for 
Pierce  county  against  F.  Shoemaker,  com- 
missioner of  public  safety  of  the  city  of  Ta- 
coma, seeking  an  Injunction  restraining  him 
and  all  persons  acting  under  him  from  Inter- 
fering with  him  (MakrU)  in  the  conduct  of 
his  store  and  place  of  business  kept  for  the 
sale  of  soft  drinks  and  candy,  at  1313% 
Broadway  in  that  dty.  The  trial  of  that  ac- 
tion upon  tbe  merits  resulted  In  Judgment  of 
tbe  superior  court  denying  Makris  the  relief 
prayed  for.  He  now  seeks  in  this  court  a  re- 
versal of  that  Judgment  by  this  review  pro- 
ceeding. 

Shoemaker,  as  commissioner  of  public  safe- 
ty of  the  dty  of  Tacoma,  has  assumed  to  re- 
voke the  license  issued  by  the  dty  to  Makris 
for  the  conducting  of  bis  soft  drink  and 
candy  business,  and  also  threatens  to  force 
Makris  to  close  his  place  of  business.  Shoe- 
maker claims  that  his  revoking  of  tbe  li- 
cense Issued  to  Makris  by  the  dty,  and  his 
threatened  forcing  of  Makris  to  close  his 
place  of  business  are  legally  Justified  by  tbe 
manner  of  conducting  the  business  by  Ma- 
kris, and  the  authority  vested  In  him  (Shoe- 
maker) by  the  license  ordinance  of  the  dty, 
providing  for  the  licensing  and  regulating  of 
such  business.  In  February,  1918,  the  dty 
passed  Its  Ordinance  No.  6749  creating  a  li- 
cense department  in  the  department  of  pub- 
lic safety  of  tbe  dty,  and  providing  for  the 
licensing  and  regulating  of  various  named  oc- 
cupations and  businesses.  This  ordinance 
provides  for  penalties  by  fine  and  imprison- 
ment for  its  violation,  applicable  both  to  car- 
rying on  of  the  named  occupations  and  bad- 
nesses without  a  license  therefor,  and  to  the 
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violation  of  the  regulative  provisions  of  the 
ordinance.  In  August,  1920,  the  city  passed 
its  Ordinance  No.  7301  amending  section  47 
of  Its  general  license  Ordinance  No.  6749  pro- 
viding for  the  licensing  and  regulating  of  soft 
drink  and  candy  stores,  which  amendment.  In 
so  far  as  we  need  here  notice  Its  language, 
reads  as  follows : 

"The  application  for  a  license  for  any  bnsi- 
neas  mentioned  in  this  section  shall  be  in  writ- 
ing and  shall  be  signed  by  the  owner  or  man- 
ager of  such  business.  The  application  shall 
state  the  place  where  the  business  is  to  be 
carried  on  and  the  nature  of  the  business  there 
to  be  conducted.  Upon  the  receipt  of  such  ap- 
plication accompanied  by  the  license  fee  as 
above  provided  it  shall  be  the  duty  of  the  city 
clerk  to  notify  the  commissioner  of  health  and 
sanitation  and  the  commissioner  of  public  safe- 
ty, that  such  application  has  been  made,  and 
the  said  commissioners  shall  inspect,  or  cause 
to  be  inspected,  the  premises  where  such  busi- 
ness is  to  be  conducted.  If  the  premises  are 
found  to  be  in  a  sanitary  condition  and  to  com- 
ply in  all  respects  with  the  provisions  of  the 
health  and  food  ordinances  of  the  city  of  Ta- 
coma  relating  thereto,  and  if  the  premises  con- 
form to  the  building  regulations  and  in  no  way 
menace  the  peace  and  good  order  of  the  com- 
mimity,  said  commissioners  or  their  representa- 
tives shall  recommend  to  the  dty  clerk  that 
such  license  be  issued. 

"The  recommendation  of  the  two  commission- 
ers shall  be  indorsed  upon  such  application. 
In  case  either  or  both  shall  recommend  that  the 
license  be  refused  the  city  clerk  shall  return  to 
the  applicant  the  license  fee  deposited,  but 
if  both  shall  recommend  that  such  license  be  is- 
sued, the  dty  derk  shall  thereupon  issue  to 
the  applicant  a  license  to  conduct  the  business 
mentioned  in  said  application  at  the  place  there- 
in named.  Licenses  shall  not  be  transferable. 
In  case  the  licensee  shall  move  from  the  loca- 
tion covered  by  the  license  to  another  location 
in  the  city,  such  removal  shall  by  him  be  re- 
ported Immediately  to  the  dty  clerk.  All  li- 
censes shall  be  conspicuously  posted  in  a  pub- 
lic place  on  the  premises  for  which  such  license 
was  granted. 

"The  license  of  any  business  mentioned  in 
this  section  may  be  revoked  by  the  commission- 
er of  public  safety  in  his  discretion  for  disor- 
derly or  immoral  conduct  or  gambling  on  the 
premises,  or  whenever  the  preservation  of  pub- 
lic morality,  health,  peace  or  good  order  shall 
in  his  judgment  render  such  revocation  nec- 
essary. Such  revocation  shall  be  subject  to 
appeal  to  the  city  council,  to  be  prosecuted  by 
filing  a  written  notice  with  the  council  within 
ten  days  after  the  revocation.  Upon  receipt 
of  such  appeal  the  coondl  shall  appoint  a  day 
for  hearing  the  appeal,  giving  the  appellant  at 
least  three  days  prior  notice  in  writing  there- 
of.   The  dedsion  of  the  council  shall  be  final." 

Makrls  being  the  possessor  of  a  duly  issued 
license  under  this  ordinance,  to  carry  on  the 
business  of  selling  soft  drinks  and  candy,  and 
having  established  such  a  business  at  1313^^ 
Broadway  In  the  dty,  and  Shoemaker,  as 
commissioner  of  public  safety  of  the  city,  be- 
ing of  the  opinion  that  the  business,  as  conduct- 


ed by  Makrls,  had  become  a  menace  to  "the 
preservation  of  public  morality,  health,  peace 
and  good  order,"  assumed  to  revoke  the  li- 
cense, evidencing  Us  decision  in  that  behalf 
by  addressing  to  Makrls  a  letter  reading  as 
follows: 

"City  of  Tacoma,  Washington, 
"Department  of  Public  Safety, 

"August  28,  1920. 
"Mr.  Tom  Makris,  1313%  Broadway,  Ta- 
coma, Washington— Sir:  Whereas,  in  my  judg- 
ment the  preservation  of  public'  morality, 
health,  peace  and  good  order  render  necessary 
the  revocation  of  yonr  license  for  conducting  a 
business  for  the  sale  of  soft  drinks  at  1813H 
Broadway: 

"You  are  hereby  advised  that  said  license  is 
revoked,  effective  to-day,  under  the  provisions 
of  section  47  of  Ordinance  No.  6749  as  amend- 
ed by  Ordinance  No.  7301. 

"Very  truly  yours,       V.  Shoemaker, 

"Commissioner  of  Public  Safety." 

Idakris  was  also  then  given  to  onderstand, 
though  not  by  formal  written  notice,  that 
Shoemaker  as  commissioner  of  public  safety 
would  force  him  to  dose  his  place  of  busi- 
ness. 

Counsel  for  Makris  challenged  the  consti- 
tutionallty  and  validity  of  the  ordinance  in 
so  far  as  it  authorizes  the  commissioner  of 
public  safety  to  revoke  his  license  and  there- 
after force  the  closing  of  his  place  of  busi- 
ness. A  holding  that  the  revocation  provi- 
sions of  the  ordinance  are  void,  and  the  rea- 
sons therefor,  if  sound,  may  also  demonstrate 
that  the  prescribed  conditions  touching  the 
question  of  Issuing  or  withholding  a  license 
are  unconstitutional  and  void.  We  are  not. 
however,  here  concerned  with  that  partlcnlar 
question,  since  Makrls  has  paid  the  license 
fee  and  received  his  license,  and  does  not 
now  directiy  challenge  the  validity  of  the  or- 
dinance in  that  particular,  evidently  being 
satisfied  to  waive  the  question  of  the  validity 
of  the  ordinance  In  that  particular,  during 
the  period  covered  by  his  license.  The  argu- 
ment here  made  In  behalf  of  Makris  is,  in 
substance,  that  the  effect  of  the  provisions 
of  the  ordinance  authorizing  the  revocattcw 
of  the  license  is  to  place  in  the  hands  of  the 
commissioner  of  public  safety,  and  in  turn  In 
the  hands  of  the  dty  council  upon  appeal 
from  the  commissioner,  the  arbitrary  power, 
uncontrolled  by  any  prescribed  rule  of  ac- 
tion, to  effectively  dedde  who  may  and  who 
may  not  engage  In  and  carry  on  the  mani- 
festly lawful  business  of  selling  soft  drinks 
and  candy  In  the  dty.  As  we  read  the  ordi- 
nance sudi'ls  the  meaning  of  its  terms.  It 
may  be  that  the  authority  to  revoke  the  li- 
cense because  of  the  permission  by  the  li- 
censee, of  "gambling  on  the  premises,"  la  a 
Bufiident  prescribing  of  a  cause  for  revok- 
ing the  license,  and  that  the  revocation  pro- 
visions of  the  ordinance  in  so  far  as  that 
cause  alone  is  concerned  might  be  upheld.  If 
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tbat  Bpedfled  cause  for  reTOldng  the  license 
be  suffldenay  separable  from  tbe  other  pro- 
visions of  the  ordinance,  to  stand  alone. 
That,  however.  Is  not  the  question  before  us. 
That  is  not  claimed  as  the  cause  for  revok- 
ing this  license.  There  Is  no  other  specifical- 
ly prescribed  cause  for  revoking  the  license 
or  sjpedflcally  prescribed  rule  of  action  which 
limits  or  controls  the  commissioner  or  the 
city  council  in  deciding  tbe  question  of  re- 
voking the  llctose.  This  means  that  the  com- 
missioner, and  in  turn  the  city  coimcil,  may 
according  to  their  own  notions  of  what  is  a 
menace  to  "the  preservation  of  public  moral- 
ity, health,  peace  or  good  order"  in  each  par- 
ticular case,  decide  who  may  and  who  may 
not  engage  in  business  of  this  character  in 
the  dty.  In  other  words,  tiie  commissioner 
Is  left  to  determine  for  himself,  not  only 
what  acts  may  have  been  committed  by  th« 
licensee,  but  also  whether  or  not  such  acts 
are  "disorderly  or  immoral,"  or  are  a  men- 
ace to  the  "preservation  of  public  morality, 
health,  peace  or  good  order"  warranting  rev- 
ocation of  the  license.  Manifestly  upon  ap- 
peal to  the  city  council  tbat  body  is  not,  by 
tbe  terms  of  the  ordinance,  controlled  by  any 
more  specifically  prescribed  rule  of  action, 
but,  like  the  commissioner,  is  a  law  unto  it- 
self in  each  particular  case  when  the  ques- 
tion of  revocation  of  a  license  comes  before 
that  body. 

Our  decision  in  Seattle  v.  Gibson,  96  Wash. 
426,  165  Pac.  109,  is  inractically  decisive  of 
this  case  In  principle,  in  favor  of  Makris, 
though  the  license  ordinance  there  involved 
sanctioned  a  somewhat  plainer  usurpation  of 
arbitrary  power  than  does  this  ordinance,  in 
that  it  made  no  attempt  whatever  to  pre- 
scribe any  rule  touching  the  question  of  who 
should  be  granted  a  license  and  who  should 
be  refused  a  license  to  conduct  a  drug  store. 
It  Is  true,  in  that  decision  particular  mention 
Is  made  of  the  fact  that  the  license  might, 
under  the  terms  of  the  ordinance,  be  grant- 
ed or  refused  without  even  an  investigation 
or  hearing  touching  the  merits  of  the  appli- 
cation therefor ;  but  the  law  invoked  in  sup- 
port of  our  conclusion  that  the  ordinance 
was  void,  in  that  "this  discretion  is  purely 
arbitrary  under  the  ordinance,  because  no 
standard  of  qualifications,  nor  rule,  is  fixed 
upon  which  an  investigation  may  be  made" 
(using  the  words  of  the  decision),  citing  and 
quoting  from  Xick  Wo  v.  Hopkins,  118  U.  S. 
856,  6  Sup.  Ot  1064,  30  L.  Ed.  220,  Los  An- 
geles V.  Hollywood  Cem.  ^ss'n,  124  Gal.  344, 
67  Pac.  163,  71  Am.  St  Rep.  75,  State  v. 
Mahner,  43  La.  Ann.  496,  9  South.  480,  and 
State  ex  rel.  Garrabad  v.  Derlng,  84  Wis. 
685,  64  N.  W.  1104,  19  U  R.  A.  858,  38  Am. 
St.  Bep.  948,  is,  we  think,  decisive  of  tills 
case  in  favor  of  Makris.  All  of  those  deci- 
sions were  rested  uiran  the  principle  that  an 
ordinance  which  authorizes  the  issuing  or 
withholding  of  a  license  to  engage  in  a  law- 
ful business,  that  is,  a  business  which  within 


itself  la  ordinarily  perfectly  lawful,  and  oom- 
mitting  to  any  ofiicer  or  set  of  officers  the 
power  to  decide  according  to  their  own  no- 
tions in  each  particular  case  the  question  of 
the  propriety  of  issuing  or  withholding  a  li- 
cense therefor,  and  thus  deciding  who  may 
and  who  may  not  engage  In  such  business.  Is 
authorizing  the  exercise  of  arbitrary  power 
in  violation  of  the  guaranty  of  the  EV>ur- 
teentb  Amendment  of  the  Constitution  of  the 
United  States  that  "No  state  shall  •  *  • 
deny  to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws."  In  section  12 
of  article  1  of  our  state  Clonstitutlon  we  find 
the  same  guaranty,  in  substance,  as  follows: 

"No  law  shall  be  passed  granting  to  an) 
citizen,  class  of  dtizens,  or  corporation,  other 
than  municipal,  privileges  or  inmiunitieB  which, 
upon  the  same  terms,  shall  not  equally  belong 
to  all  dtizens  or  corporations." 

Our  decision  In  Seattle  v.  Gibson  and  those 
of  the  federal  and  state  courts  upon  which 
that  decision  is  rested  render  it  plain  that  It 
is  sufficient  to  render  a  law  or  ordinance  void 
In  the  light  of  these  constitutional  guaran- 
ties, if  the  prescribed  manner  of  administer- 
ing such  law  or  ordinance  results  in  leaving 
the  question  of  the  propriety  of  issuing, 
withholding,  or  revoking  a  license  to  conduct 
an  ordinarily  lawful  business,  and  thus  the 
question  of  who  may  and  who  may  not  en- 
gage in  sudi  business,  to  the  decision  of  any 
officer  or  set  of  officers,  uncontrolled  by  any 
prescribed  rule  of  action. 

Among  the  many  additional  authorities 
lending  support  to  this  view  of  the  law,  we 
note  the  following:  The  case  of  Klkhart  v. 
Murray,  165  Ind.  304,  75  N.  E.  693,  1  L.  R.  A. 
(N.  S.)  940,  112  Am.  St.  Rep.  228,  6  Ann.  Gas. 
748,  Is  parti<!ularly  enlightening  and  iwrsua- 
sive  upon  this  question.  In  that  case  there 
was  involved  an  ordinance  of  the  dty  requir- 
ing the  use  on  street  cars  of  folders  of  a 
particular  make  "or  some'  other  fender  equal- 
ly as  good,  to  be  approved  by  the  common 
coundl  or  its  street  committee."  The  ordi- 
nance was  held  void  because  of  the  uncer- 
tainty of  the  standard  prescribed,  in  that, 
whether  some  other  fender  than  that  named 
was  equally  as  good  was  left  to  the  decision 
of  the  dty  officers.  In  the  course  of  the 
opinion  Chief  Justice  Monks,  speaking  for 
the  court,  said: 

"Fhe  ordinance  must  contain  permanent  legal 
provisions  operating  generally  and  impartially 
upon  an  vitbia  the  territorial  Jarisdiction  of 
such  dty,  and  no  part  thereof  be  left  to  the 
will  or  unregulated  discretion  of  the  common 
council  or  any  officer.  If  an  ordinance  upon 
its  face  restricts  the  right  of  dominion  which 
the  owner  might  otherwise  ezerdsi  without 
question,  not  according  to  any  uniform  rule,  but 
so  as  to  make  the  absolute  enjoyment  of  hia 
own  depend  upon  the  arbitrary  will  of  the  dty 
authorities,  it  is  invalid,  because  it  fails  to 
furnish  a  uniform  role  of  action,  and  leaves 
the  right  of  property  subject  to  the  will  of 
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■neh  authorities,  who  may  ezerdae  it  ao  ••  to 
give  exdadve  piofita  or  priTilegei  to  partiea- 
Ur  perBoni." 

Numerous  authorities  are  tlien  cited  in 
support  of  this  view.  The  Chief  Justice  then 
proceeding,  referring  -to  one  of  the  court's 
prior  decisions,  said: 

"In  BesBoniea  t.  Indianapolis  [71  Ind.]  at 
page  IST,  this  court  said:  'Without  any  pro- 
Tision  as  to  the  location  or  management  of 
hospitals,  the  ordinance  attempts  to  make  it 
unlawful  for  anyone  to  establish  or  conduct  one 
without  a  license  or  permit  from  the  common 
council  and  board  of  aldermen;  and  the  grant- 
ing or  refusal  of  the  license  or  permit  is  not 
goyemed  by  any  prescribed  rules,  but  rests,  in 
such  case,  in  the  uncontrolled  discretion  of  the 
common  council  and  board  of  aldermen.  It  is 
apparent,  that,  under  the  ordinance,  if  valid, 
the  common  council  and  board  of  aldermen 
have  the  power  to  grant  or  refuse  the  license 
in  any  given  case  at  their  mere  pleasure;  and 
that  no  one  can  conduct  or  maintain  a  hospital 
within  the  city,  however  harmless  or  beneficial 
it  might  be,  except  by  the  consent  of  the  com- 
mon council  and  board  of  aldermen.  It  is  not 
necessary  to  suppose  that  the  common  coun- 
cil and  board  of  aldermen  would  abuse  the  pow- 
er thug  assumed  by  them,  to  grant  or  refuse 
the  license,  as  they  might  think  *  *  *  for 
the  public  good.  It  is  sufficient  to  say,  that, 
if  the  ordinance  is  valid,  the  common  council 
and  board  of  aldermen  have  it  in  their  power 
to  grant  one  person  a  license,  and  refuse  an- 
other, under  the  same  circumstances.  No  law 
could  be  valid,  which,  by  its  terms  would  au- 
thorize the  passage  of  such  an  ordinance.  The 
twenty-third  section  of  the  Bill  of  lights  pro- 
vides, that  "the  general  assembly  shall  not 
grant  to  any  citizen,  or  class  of  citizens,  priv- 
ileges or  immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all  citizens." 
What  the  legislature  cannot  do  directly  in  this 
respect,  it  cannot  authorise  a  municipal  cor- 
poration to  do.' " 

In  Cicero  Lumber  Co.  t.  Cicero,  176  111.  9, 
51  N.  E.  758,  42  L.  B.  A.  696,  68  Am.  St.  Rep. 
155,  there  was  involved  the  validity  of  an 
ordinance  of  the  town,  limiting  the  use  of 
certain  named  boulevards  to  certain  named 
classes  of  vehicles,  and  other  vehicles  by  spe- 
cial permission  of  the  town  board  of  trus- 
tees. Holding  the  ordinance  void  because  of 
the  uncontrolled  power  so  vested  in  the  town 
board  to  decide  what  vehicles  might  or  might 
not  be  used  upon  the  street,  other  than  those 
vehicles  specifically  named.  Justice  Magru- 
der,  speaking  for  the  court,  observed: 

"By  the  ordinance  of  May  23,  1896,  all  per- 
sons are  forbidden  to  take  any  omnibus  or 
heavy  vehicle  or  any  traffic  vehide  upon  either 
of  the  boulevards  therein  named,  except  pri- 
vate wagons  conveying  families,  'or  upon  spe- 
cial permission  of  this  board.'  The  meaning  of 
this  provision  is,  that  all  traffic  vehicles  except 
private  wagons  conveying  families,  are  only 
forbidden  the  use  of  the  boulevards  in  case  their 
owners  do  not  obtain  the  spedal  permission  of 
the  board  of  trustees.    In  other  words,  the  dis- 


eretion  Is  lodged  with  the  board  of  trustees 
to  permit  or  not  to  permit  traffic  vehides  to 
he  used  upon  the  boulevards  in  question.  The 
ordinance,  in  so  far  as  it  invests  the  board  of 
trustees  with  the  discretion  here  indicated,  is 
unreasonable.  It  prohibits  that  which  is,  in  it- 
self and  as  a  general  thing,  perfectly  lawful, 
and  leaves  the  power  of  permitting  or  forbid- 
ding the  use  of  traffic  teams  upon  the  boule- 
vards to  an  unregulated  official  discretion,  when 
the  whole  matter  should  be  regulated  by  per- 
manent local  provisions  operating  generally  and 
impartially.  The  ordinance  is  not  general  in 
its  operation.  It  does  not  affect  all  dtizens 
alike,  who  use  traffic  vehides.  It  is  only  per- 
sons driving  traffic  vehicles  upon  the  boulevards 
without  the  permission  of  the  board  of  trustees, 
who  are  subjected  to  the  penalties  of  the  ordi- 
nance." Mayor,  etc.,  of  Baltimore  v.  Badecke, 
49  Md.  217,  83  Am.  Bep.  239;  City  of  Bicb- 
mond  V.  Dudley,  129  Ind.  14,  28  N.  B.  312, 
13  L.  B.  A  587,  28  Am.  St.  Bep.  180;  Walsh  v. 
City  of  Denver,  11  Colo.  ^p.  523,  53  Pac.  458; 
Feginis  v.  Atlanta,  132  Ga.  302,  63  S.  E.  857, 
35  L.  B.  A.  (N.  S.)  716;  Newton  v.  Belger, 
143  Mass.  698,  10  N.  E.  464;  Anderson  v. 
Wellmgton,  40  Kan.  173,  19  Pac.  719,  2  L.  B. 
A.  110, 10  Am.  St.  Bep.  176;  Matter  of  Frazee, 
63  Mich.  896,  80  N.  W.  72,  6  Am.  St  Bep. 
810. 

Counsel  call  our  attention  to  and  rely  par- 
ticularly upon  the  dedsion  of  the  Oregon 
court  In  Portland  v.  Traynor,  94  Or.  418,  183 
Pac.  933,  186  Pac.  64,  6  A.  I*  R.  1410.  That 
decision,  however,  deals  with  an  ordinance 
which  was  held  to  prescribe  a  sufficiently  spe- 
dflc  rule  of  action  to  be  followed,  in  the 
granting  or  refusing  to  grant  the  license  in 
question.  Just  what  was  dedded  is  rendered 
plain  by  the  portion  of  the  dedalon  reading 
as  follows: 

"  *  ♦  *  As  we  construe  it,  the  ordinance 
in  question  is  certain  and  definite  in  its  terms. 
It  provides  If,  upon  investigation,  the  location 
'is  found  to  be  suitable  for  a  food  establish- 
ment, and  in  proper  sanitary  conditions  accord- 
ing to  the  ordinances  of  the  dty  of  Portland 
and  the  regulations  of  the  United  States  with 
reference  to  plumbing,  water  supply,  ventila- 
tion, and  deanliness,  the  bureau  of  health  shall 
issue  to  such  applicant  a  food  establishment 
permit' 

"If  the  premises  comply  with  the  ordinance 
of  the  dty  and  the  rules  and  regulations  of  the 
government  with  reference  to  plumbing,  wa- 
ter supply,  ventilation,  and  cleanUness,  the  per- 
mit must  be  granted,  and  the  health  officer  has 
no  right  to  refuse  it  The  ordinance  of  the 
dty  of  Portland,  and  the  rules  and  regulations 
of  the  government  in  such  matters,  are  both 
definite  and  certain,  and  the  only  question  which 
the  board  of  public  health  has  any  authority  to 
consider  is  whether  or  not  the  premises  or 
place  of  business  come  within  such  terms  and 
provisions.    •    •    • 

"It  is  not  within  the  authority,  or  even  the 
discretion,  of  the  bureau  of  health  to  grant 
arbitrarily  a  permit  to  one  person  who  has 
complied  with  the  ordinance,  rules,  and  regu- 
lations, and  deny  it  to  another  who  has  com- 
plied with  them." 
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We  note  that  the  ordinance  there  In  qaee- 
Hon  contained  the  seeming  general  words 
"suitable  for  a  food  establishment^';  but  as 
we  read  that  decision  those  words  of  the  cnr- 
dlnance  were  held  to  mean  only  that  the 
place  must  be  so  suitable,  measiued  by  the 
apedfled  conditions. 

We  do  not  In  our  present  inquiry  take  note 
of  decisions  which  hare  to  do  with  the  grant- 
ing of  licenses  for  the  sale  of  intoxicating 
liquors,  the  maintenance  of  pool  rooms,  the 
practice  of  professions  or  entering  upon  oc- 
cupations more  or  less  dangerous  to  others 
looking  to  the  personal  qualifications  of  the 
licensee.  As  to  such  licenses  there  is  neces- 
sarily involved  some  measure  of  discretion 
to  be  exercised  by  the  officer  or  body  charged 
with  the  duty  of  deciding  who  may  or  may 
not  engage  in  such  businesses,  professions,  or 
OGcnpations.  Such  cases  do  not  deal  with 
oonstltntlonal  rights  so  clearly  ascertainable 
as  those  drawn  In  question  in  this  case. 

[1,  t]  We  are  not  deciding  that  a  business 
of  the  nature  here  in  question  may  not  be 
regulated  within  reasonable  limits  through 
the  passage  and  enforcement  of  ordinances 
by  the  dty:  but  only  that  the  dty  has  not 
the  power,  neither  can  the  Legislature  con- 
fer upon  it  the  power,  to  enact  a  valid  ordi- 
nance by  the  terms  of  which  some  officer  or 
set  of  officers  controlled  by  no  more  speclflc- 
ally  prescribed  rule  of  action  than  is  found 
in  the  revocation  provisions  of  this  ordinance 
may  decide  who  may  or  may  not  conduct  the 
manifestly  ordinarily  lawful  business  of  a 
soft  drink  and  candy  store.  We  have  not 
overlooked  subdivision  S3  of  section  7507, 
Rem.  Code,  being  a  part  of  what  is  commonly 
called  the  "Enabling  Act,"  authorising  dties 
of  the  first  dass,  to  which  class  Tacoma  be- 
longs, to  frame  their  own  charters,  wherein 
Is  enumerated  one  of  the  powers  of  such 
dties  as  follows: 

'^o  grant  licenses  tor  any  lawfnl  purpose, 
and  to  fix  by  ordinance  the  amount  to  be  paid 
therefor,  and  to  provide  for  revoking  the  same." 

Nor  do  we  hold  such  provision  to  be  un- 
constitutional; for  we  are  quite  convinced 
that  it  does  not  mean  anything  more  than 
that  the  city  may,  in  a  lawful  and  constitu- 
tional manner,  provide  for  the  granting  and 
revoking  of  licenses.  Matter  of  Frazee,  63 
Mich.  S96,  403,  30  N.  W.  72,  6  Am.  St  Rep. 
310. 

The  judgment  of  the  superior  court  is  re- 
versed, and  the  cause  remanded  to  that  court, 
with  directions  to  render  Judgment  enjoin- 
ing Shoemaker  as  commissioner  of  public 
safety  of  the  dty  of  Tacoma  from  proceed- 
ing under  the  assumed  grant  of  license  re- 
voking imwer  contained  in  Ordinance  No. 
6749  as  amended  by  Ordinance  No.  7301,  or 
from  Interfering  with  Makrls  or  his  licensed 
business  by  virtue  of  such  assumed  grant  of 
power. 


We  note  the  allegations  and  prajier  of  &ie 
complaint  in  the  action  in  the  sui)erior  oourt 
here  on  review,  that  Makrls  Is  claiming  dam- 
ages from  Shoemaker  because  of  alleged  in- 
terference with  his  business  by  Shoemaker. 
The  effect  of  the  trial  court's  decision  against 
Makrls  was  to  deny  this  claim  of  dahiagcs. 
This  claim  is  not  pressed  here,  and  we  do 
not  find  anything  in  the  record  that  would 
sustain  it ;  so,  in  so  far  as  the  Judgment  of 
the  trial  court  denied  that  dalm,  we  leave 
the  Judgment  undisturbed. 

HOLCOMB,  0.  J.,  and  rULLEETON. 
MACKINTOSH,  and  BBJDOES.  JJ.,  con- 
car. 


(8S  Idabo,  300) 
DOWNING  V.  PAN  ATA. 

(Supreme  Court  of  Idaho.    Nov.  23,  1020.) 

1.  Appeal  and  error  ®S9 1 052 (6)  — Erroneous 
admission  of  evldenoe  on  a  point  decided  in 
appellant's  favor  held  harmless. 

Where  the  purpose  and  tendency  of  evi- 
dence is  to  prove  the  reidsBion  of  a  contract  of 
sale,  and  the  verdict  on  that  point  is  in  appel- 
lant's favor,  the  admission  of  the  evidence,  al- 
though erroneous,  does  not  result  in  his  injury. 

2.  New  trial  «=92l— Not  granted  beeanse  jury 
took  to  Jury  reon  refased  Instructions. 

Where,  through  oversight  and  inadvertence. 
the  jury  is  permitted  to  take  to  the  jury  room 
Instroctions  requested  by  appellant  and  .refused 
by  the  court,  on  the  ground  the  law  discussed 
therein  is  iocorporated  in  the  charge  given  of 
its  own  motion,  and  where  it  appears  there 
was  nothing  contained  in  the  requested  Instruc- 
tions which  was  misleading  or  confusing,  or  to 
the  disadvantage  of  appellant,  the  incident  does 
not  constitute  ground  for  setting  aside  the  ver- 
dict 

3.  Trial  «=S3339(I)— Jury  may  alter  or  correct 
verdlot  until  entered  of  record. 

A  verdict  is  not  final  until  entered  of  rec- 
ord, and  untQ  that  is  done  it  is  in  the  power 
of  the  jury  to  alter,  amend,  and  correct  it. 

4.  Trial  «=s339(3)  <—  Court  has  discretion  to 
cause  Jury  to  correct  verdict,  when  Informal 
or  Insufficient,  or  to  retire  and  consider  case. 

It  is  within  the  discretion  of  the  court  to 
cause  the  jury  to  correct  its  verdict,  when  in- 
formal and  insufficient  in  not  covering  the  Is- 
sue submitted  to  it,  or  to  again  retire  and  con- 
sider the  esse.  The  adoption  of  the  latter  al- 
ternative, particularly  in  the  absence  of  objec- 
tion, is  not  an  abuse  of  discretion,  and  is  not ' 
ground  for  reversal. 

Appeal  from  District  Court  Lemhi  Coun- 
ty ;  Robert  M.  Terrell,  Presiding  Judge. 

Action  by  John  Downing  against  Jotrn  Pa- 
nata.  Judgment  for  plaintiff  for  part  of 
the  relief  sought  only.  A  new  trial  was  de- 
nied, and  he  appeals.    Affirmed. 


^s>roT  other  e*s«  im  mud*  topic  sad  KBT-NDMBBB  in  all  Ker-Nvmberad  Dlgnu  and  tndesss 
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BL  W.  Whltcomb,  of  Salmon,  and  A.  C. 
GherrTi  of  Welser,  for  appellant. 

L.  B.  Glennon,  of  Salmon,  and  J.  M.  Ster- 
ens,  of  Pocatello,  for  respondent. 

MORGAN,  C.  J.  This  action  was  com- 
menced by  appellant  to  recover  $730  from 
respondent  for  cattle  sold  by  the  former  to 
the  latter.  Respondent  alleged  a  rescission 
of  the  contract  of  sale  and,  as  a  counter- 
claim, that  appellant  was  indebted  to  him 
for  hay  and  pasturage  in  the  snm  of  $469. 
The  appeal  is  from  a  judgment  in  faror  of 
plaintiff  for  $375,  and  from  an  order  over- 
ruling his  motion  for  a  new  trial. 

[1]  Appellant  complains  of  the  Introduc- 
tion in  evidence  of  a  statement  made  by  his 
son,  not  in  his  presence,  which  was  admitted 
on  the  theory  that  the  son  was  acting  as  the 
father's  agent.  There  is  probably  sufficient 
proof  of  agency  to  justify  the  ruling  of  the 
court  on  this  point;  but,  if  there  was  not, 
and  the  admission  of  the  evidence  was  er- 
roneous. It  was  not  prejudidaL  The  pur- 
pose and  tendency  of  the  evidence  was  to 
prove  the  sale  of  the  cattle  had  been  rescind- 
ed. The  verdict  on  this  point  is  in  appellant's 
favor,  and  the  ruling  complained  of  did  not 
result  in  bis  injury. 

[2]  In  support  of  the  motion  for  a  new 
trial  it  was  shown  the  jury  took  with  it  to  the 
jury  room  Instructions  requested  by  appel- 
lant and  refused  by  the  court.  This  was  per- 
mitted through  oversight  and  Inadvertence. 
It  appears  the  instructions  were  refused  be- 
cause the  law  discussed  therein  was  incorpo- 
rated in  the  charge  given  by  the  conrt  of  Its 
own  motion.  It  is  not  shown  any  member  of 
the  jury  read,  the  requested  instructions ;  but, 
even  If  that  was  done,  there  la  nothing  mis- 
leading or  confusing  contained  therein,  nor 
is  it  apparent  any  disadvantage  accrued  to 
appellant  therefrom.  The  incident  does  not 
constitute  ground  for  setting  aside  the  vei^ 
diet 

The  case  was  submitted  to  the  jury,  and  it 
returned  into  court  with  a  verdict  in  favor 
of  appellant  for  $730,  and  one  in  favor  of 
respondent,  on  hls"^  counterclaim,  for  $253.20. 
After  consultation  with  counsel  for  the  par- 
ties, and  without  objection  on  the  part  of 
any  one,  the  court,  deeming  the  findings  of 
the  jury  ambiguous,  re-read  a  portion  of  the 
charge  to  it,  gave  it  additional  instructions, 
and  caused  it  to  again  retire  to  consider  of 
its  verdict,  which  it  did,  thereafter  returning 
into  conrt  with  a  verdict  In  appellant's  favor 
for  $375. 

[3]  Appellant  assigns  as  error  the  action 
of  the  conrt  In  refusing  to  accept  the  first 
two  verdicts,  and  in  accepting  the  last  in  Ilea 
thereof,  and  argues  that  it  was  its  duty  to 
deduct,  or  to  cause  the  jury  to  deduct,  the 
amount  found  to  be  due  to  respondent  from 
that  found  to  be  due  to  appellant,  and  to 


cause  judgment  to  be  entered  In  fbe  latter'a 
favor  for  the  balance,  $476.80.  The  verdict  Is 
not  final  until  pronounced  and  entered  of  rec- 
ord. In  Brovmell  Ma<^nery  Co.  v.  Wal- 
worth, 193  IIL  App.  23,  It  is  said,  in  the  ab- 
stract of  the  decision: 

"UntU  a  verdict  is  received  and  recorded,  It 
is  not  considered  valid  and  final,  and  it  liea  in 
the  power  of  the  jury  to  'alter,  amend,  and  cor- 
rect, the  same,  bat  not  afterwards." 

See,  also,  Blackley,  v.  Sheldon,  7  Johns. 
(N.  T.)  32;   38  Cyc.  1892. 
[4]  C.  S.  {  6859,  provides: 

"When  the  verdict  is  announced,  if  it  ia  In- 
formal or  insaffident  in  not  covering  the  is- 
sue submitted,  it  may  be  corrected  by  the  jury 
under  the  advice  of  the  court,  or  the  jury  may 
be  again  sent  out." 

It  was  within  the  discretion  of  the  court  to 
cause  the  jury  to  correct  its  verdict,  or  to 
again  retire  and  consider  the  case.  The  adop- 
tion of  the  latter  alternative,  particularly 
In  the  absence  of  objection,  was  not  an  abuse 
of  discretion,  and  is  not  ground 'for  reversal. 
Bates  V.  Price,  30  Idaho,  621,  166  Pac.  261. 

Other  errors  are  assigned,  but  they  are 
without  merit. 

The  judgment  and  order  appealed  from  are 
affirmed.    Costs  are  awarded  to  respondent 

RICH  and  BUDGE,  JJ.,  ooncor. 


(S3  Idaho,  308) 
TICKNOR  V.  MoGINNIS. 

(Snpreme  Conrt  of  Idaho.     Nov.  24,  1920.) 

1.  Judgment  «=3l39,  143(3)— Default  may  be 
set  aside  In  sound  discretion  of  trial  conrt; 
mistake  or  neglect  sufficient  to  Justify  set- 
ting aside  default  defined. 

While  the  granting  or  refuting  to  grant  a 
motion  to  vacate  a  judgment  and  set  aaide  a 
default  where  right  to  relief  ia  based  on  the 
daim  that  they  have  been  permitted  to  be 
taken  and  entered  through  mistake,  inadvert- 
ence, snrprise,  or  excusable  neglect  is  a  mat- 
ter which  rests  largely  in  the  discretion  of  the 
trial  judge,  reference  is  always  had  in  stating 
that  rule  to  a  sound,  judicial,  reviewable  dis- 
cretion, in  the  exercise  of  which  courts  must 
bear  in  mind  a  judgment  is  property  of  which 
the  owner  must  not  be  deprived  vrithont  due 
process  of  law,  and  the  mistake  or  neglect  to 
be  sufficient  must  be  such  as  may  be  expected 
on  the  part  of  a  reasonably  prudent  person,  sit- 
uated as  was  the  party  against  whom  the 
judgment  was  entered. 

2.  Compromise  and  settlement  9=s>6(3)— For- 
bearance to  sue  on  disputed  dalm  considera- 
tion for  promise  to  pay  a  turn  la  satiafao- 
tlon. 

If  a  claim  ia  made  in  good  faith  for  un- 
liquidated damages  and  is  dispnted,  and  by  way 
of  compromise  the  claimant  promises  to  forbear 
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to  me  on  it,  and  the  one  againat  whom  it  ia 
made  promiaea  to  pay  a  anm  of  money  in  fall 
•atiitfaction  of  the  claim,  the  agreement  ia 
baaed  on  a  valuable  consideration,  and  may  be 
enforced  in  an  action  at  law. 

Appeal  from  District  Court,  Twin  Falls 
County;  Wm.  A.  Babcock,  Judge. 

Action  by  B.  C.  Ticknor  against  Charles 
Q.  McGinnis.  A  default  Judgment  for 
plaintiff  was  set  aside  on  defendant's  mo- 
tion, and  plaintiff  appeals.    Reversed. 

Sweeley  &  Sweeley,  of  Twin  Falls,  for 
appellant. 

Turner  K.  Hackman,  of  Twin  Falls,  for 
respondent 

MOROAN,  O.  J.  Summons  and  complaint 
were  served  on  respondent,  personally,  in 
Twin  Falls  county  on  December  22, .  1917. 
On  January  17,  1918,  he  having  failed  to  ap- 
pear and  answer  and  the  time  provided  by 
law  and  stated  in  the  summons  within  which 
to  do  so  having  expired,  his  default  and  a 
Judgment  against  him  were  mtered.  He 
moved  that  the  Judgment  be  set  aside  and 
for  permission  to  file  an  answer.  The  case 
is  here  on  appeal  from  an  order  granting 
the  motion. 

After  discussing  the  merits  of  his  proposed 
defense  respondent.  In  his  affidavit  filed  in 
support  of  the  motion,  alleged  as  bis  reason 
for  neglecting  to  answer  that  after  he  was 
served  with  summons  and  complaint  be — 

"inquired  among  his  neighbors  aa  to  the  time 
of  court,  and  as  to  the  employment  of  counsel, 
and  that  hia  information  was  that  no  term  of 
rourt  would  be  convened  until  in  the  month 
of  May,  or  possibly  a  special  term  in  the  month 
of  February,  and  that  affiant  would  have  am- 
ple time,  therefore,  to  employ  counsel  to  pre- 
pare for  his  defense,  and  that  it  was  hia  pur- 
pose and  intent  to  make  a  defense  by  employ- 
ing counsel;  that  believing  that  be  was  using 
full  diligence,  affiant  came  to  Twin  Falls  and 
ascertained  on  the  22d  day  of  January,  1918, 
that  default  had  been  entered  against  him  on 
the  17tb  day  of  January,  1918,  only  6  days 
previous  to  his  investigation,  and  that  the  term 
of  court  had  begun  on  the  14th  day  of  January, 
1918;  timt  said  term  had  been  begun  at  said 
time  instead  of  in  May,  aa  had  theretofore  been 
the  case." 

The  motion  was  made  pnrsnant  to  C.  S. 
I  6726,  wherein  It  Is  provided  that  the  court 
may.  In  furtherance  of  Justice,  relieve  a  par- 
ty from  a  Judgment  taken  against  him 
through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect. 

The  showing  is  InsulBcient  to  Justify  the 
order  vacating  the  Judgment  and  setting 
aside  the  default  The  summons,  a  copy  of 
which  was  delivered  to  respondent  on  De- 
conber  22, 1917,  contained  this  statement  for 
his  information  and  guidance: 

"And  you  are  hereby  directed  to  appear  and 
answer  said  complaint  within  20  days  of  the 
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service  on  thia  summons;  •  •  •  and  yon  are 
further  notified  that  unless  you  so  appear  and 
answer  said  complaint  within  the  time  herein 
specified,  the  plaintiff  will  take  Judgment 
against  you  aa  prayed,  in  said  complaint" 
• 

If  respondent  desired  to  do  so,  he  could 
disregard  the  solemn  admonition  and  warn- 
ing contained  in  that  document  and  resort 
for  information  to  inquiry  "among  his  neigh- 
bors as  to  the  time  of  court  and  as  to  the 
employment  of  counsel,"  but.  If  he  did  so 
and  was  misled  to  his  injury,  he  has  no  one 
to  blame  but  himself,  nor  can  his  negli- 
gence In  ao  doing  be  held  to  be  excusable. 

(1]  While  the  granting  or  refusing  to  grant 
a  motion  to  vacate  a^  Judgment  and  set  aside 
a  default  where  right  to  relief  Is  based  on  the 
claim  that  they  have  been  permitted  to  be 
taken  and  entered  through  mistake.  Inad- 
vertence, surprise,  or  excusable  neglect  Is  a 
matter  which  rests  largely  in  the  discretion 
of  the  trial  Judge,  reference  la  always  bad 
in  stating  that  rule  to  a  sound,  Judldal,  re- 
viewable discretion,  in  the  exercise  of  which 
courts  must  bear  In  mind  a  Judgment  ia 
property  of  which  the  owner  must  not  be  de- 
prived without  due  process  of  law,  and  the 
mistake  or  neglect  to  be  sufficient  must  be 
such  as  may  be  expected  on  the  part  of  a 
reasonably  prudent  person,  situated  as  was 
the  party  against  whom  the  Judgment  was 
entered.  Kynaston  ▼.  Thorpe,  29  Idaho,  802, 
168  Pac.  -790;  Valley  State  Bank  v.  Post 
Falls,  etc.,  Co.,  20  Idaho,  587,  161  Pac.  242; 
Green  v.  Craney,  S2  Idaho,  838, 182  F«e.  882. 

Respondent  insists  the  complaint  does  not 
state,  facts  sufficient  to  constitute  a  cause  of 
action,  and  urges  that  as  a  reason  why  this 
court  should  sustain  the  order  setting  aside 
the  Judgment  The  sufficiency  of  the  com- 
plaint was  not  called  in  question  in  the  dis- 
trict court  and  the  order  from  which  this 
appeal  Is  prosecuted,  and  which  is  alone  be- 
fore us  for  review,  recites  the  reason  for 
granting  it  to  be  that  the  Judgment  was  ren- 
dered through  mistake,  surprise,  or  excusable 
neglect  of  respondent  and  that  he  appeared 
to  have  a  valid  and  substantial  defense  to 
the  action  on  the  merits. 

There  is  grave  doubt  as  to  the  right  to 
have  the  sufficiency  of  the  complaint  Inquired 
into  when  called  in  question  for  the  first 
time  on  appeal  from  an  order  sustaining  a 
motion  to  vacate  a  Judgment  Assuming  the 
question  to  be  properly  before  us,  we  have 
examined  the  complaint,  and  find  It  states  a 
cause  of  action. 

It  is  alleged  appellant  claimed  damages  In 
excess  of  $2,000  against  respondent,  who  was 
a  physician  and  surgeon,  for  malpractice  in 
the  treatment  of  9  dislocation  of  the  former's 
dboulder;  that  the  claim  was  compromised, 
and  It  was  agreed  respondent  would  pay,  and 
appellant  would  accept,  $500  in  settiement 
thereof ;  that  it  was  further  agreed  respond- 
ent would  make,  execute,  and  deliver  to  ap- 
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pdluit  hla  promissory  note  for  tbe  $500, 
dne  In  oae  year,  with  Interest  at  6  per  cent 
per  annum ;  that  appellant  was  ready  and 
willing  to  r^ease  respondent  from  bis  claim 
for  unliquidated  damages  upon  delivery  of 
the  note,  and  that  execution  and  delivery 
thereof  bad  been  demanded,  but  that  respond- 
ent failed  and  refused  to  execute  and  deliver 
tbe  note  or  to  pay  to  appellant  the  sum  of 
(500  in  accordance  with  tbe  agreement. 

[2]  Respondent  Insists  tbe  agreement  to 
pay  the  $500  Is  unenforceable  because  there 
is  no  consideration  to  support  it,  and  that  the 
proposal  to  give  his  note  and  receive  a  re- 
lease from  the  claim  for  damages  was  never 
acted  on.  If,  as  alleged  in  tbe  complaint, 
appellant  demanded  the  note  and  tendered  a 
release  from,  and  satisfoctlon  In  full  of,  his 
claim  for  damages,  the  agreement  was  acted 
on  as  completely  as  it  would  have  been  had 
respondent  tendered  bis  note  and  demanded 
the  release. 

This  court  said  in  Heath  ▼.  Potlatdi  Lum- 
ber Ck).,  18  Idaho,  42,  IDS  Pac.  343,  27  L.  R. 
A,  (N.  S.)  707: 

"In  such  cases  It  is  sufficient  if  tbe  plain- 
tiff in  good  faith  makes  a  claim  and  the  de- 
fendant disputes  such  claim,  and  in  considera- 
tion of  tbe  plaintiff's  forbearance  to  sue  in  re- 
spect to  such  daim  promises  to  pay  plaintiff 
a  certain  sum  of  money.  In  such  case  there 
is  a  consideration  for  such  promise,  and  the 
same  may  be  enforced  in  an  action  at  law." 

.  Tbe  order  appealed  from  la  reversed.  Oosta 
are  awaarded  to  appellant 

RICB,  J.,  concurs. 

BUDOD,  J„  concurs  in  the  oonduaion 
reached. 


iU  Ner.  258) 

In  re  PEDROLI'8  ESTATE. 

PEDROLI  V.  SCOTT. 

(No.  2466.) 

(Supreme  Oonrt  «t  Nevada.    Dee.  16,  1820.) 

1.  Exeenters  and  admlslstrators  ^s»32(2)— 
Undertaking  Diven  In  behalf  of  administrator, 
appealing  from  revocation  of  letters,  held  la 
oapaolty  as  administrator,  and  not  as  IndlvM' 
nal. 

On  appeal  from  order  revoking  letters  of 
administration,  an  undertaking,  "Whereas,  the 
above-named  respondent,  Joseph  Scott,  as  ad- 
ministrator, •  •  •  has  appealed  to  the  Su- 
preme Court,"  etc.,  held  given  in  behalf  of  the 
appellant  in  his  representative  capacity,  and  not 
as  an  individuaL 

2.  Executors  and  administrators  ^=>32(2)— No 
appeal  by  administrator  as  sueb  from  order 
revoking  letters. 

An  administrator  cannot  appeal  in  bis  rep- 
resentative capacity  from  an  order  revoking  liia 


letters  of  administration,  under  Bev.  liaws,  | 
6112;  bis  only  right  of  appeal  being  as  an  in- 
dividuaL 

3.  ExecDtors  and  administrators   $=>32(2)  — 
Appeal  as  administrator  not  good  as  appeal 
as  Individual. 
Notice  of  appeal  and  undertaking  on  ap- 
peal by  one  "as  administrator"  from  an  order 
revoking  his  letters  of  administration  cannot  be 
considered  as  on  appeal  by  such  administrator 
in  his  individual  capacity,  and  he  will  not  be 
permitted  to  perfect  an  appeal  in  his  individ- 
ual capacity,  under  Rev.  Laws,  |  6358,  which 
provides  that  no  appeal  shall  be  dismissed  for 
inBufflcien<7  of  a  notice  of  appeal  or  under- 
taking thereon. 

Appeal  from  District  Court,  Humboldt 
County;  Edward  F.  Lunsford,  Judge. 

In  tbe  matter  of  tbe  estate  of  Charles  Ped- 

roli,  deceased.  Petition  by  Louise  Pedroli  for 
the  removal  of  Joseph  Scott  as  administrator. 
An  order  was  entered,  removing  Scott  and 
appointing  petitioner  as  administrator;  and 
from  an  order  denying  a  motion  for  a  new 
trial,  Scott  appeals.    Appeal  dismissed. 

Campbell  &  Robins  and  Thomas  A.  Bran- 
don, all  of  Wlnnemneca,  for  appellant 

Warren  A  Hawkins,  of  Wlnnemneca,  and 
Cheney,  Downer,  Price  &  Hawkins,  of  Beno, 
for  respondent 

(X>LEMAN,  a  J.  One  Charles  PedxoU.  a 
resident  of  Humboldt  county,  Nev.,  died  In- 
testate in  Washoe  county,  on  or  aJtMUt  Jan- 
uary 12,  1919,  and  on  February  1,  1919,  the 
dlsfarict  court  of  Humboldt  county  appointed 
one  Joseph  Scott  administrator  of  the  estate 
of  tbe  deceased,  who  thereupon  qualified  as 
sndi.  Thereafter  Louise  FedroU  filed  a  pe- 
tition, wherein  she  alleged  that  she  was  tbe 
widow  of  tbe  deceased,  and  as  such  was 
entitled  to  administer  upon  tbe  estate,  and 
prayed  the  removal  of  said  Scott  and  her 
appointment  Upon  the  hearing  of  said  mat- 
ter, in  which  the  only  question  for  determi- 
nation was  as  to  tbe  widowhood  of  Louise 
Pedroli  tbe  court  found  that  the  petitioner 
was  the  widow  of  tbe  deceased,  and  entered 
an  order  removing  Scott  as  administrator, 
and  appointing  petitioner.  In  due  time  an 
order  was  entered  denying  a  motion  for  a 
new  trial.  By  appeal  from  this  order,  an 
effort  has  been  made  to  bring  tbe  matter  to 
this  court.  Respondent  moves  to  dismiss  the 
appeal,  several  grounds  being  relied  upon. 
We  deem  it  necessary  to  consider  but  one 
of  them,  viz.  that  tbe  said  Scott  had  no 
right  of  appeal  in  his  representative  capacity, 
and  that  as  an  individual,  or  in  an  individ- 
ual capacity,  he  did  not  within  five  days  aft- 
er tbe  service  of  the  notice  of  appeal,  file  an 
undertaking  on  appeal,  or  make  a  deposit  of 
money  with  tbe  clerk  of  the  court;  the  un- 
dertaking on  appeal  not  having  been  waived 
by  tbe  adverse  party. 
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Upon  Btlpalatlon  of  counsel,  the  motion  to 
dismiss  was  argned  prior  to  ttie  lapsing  of 
the  time  for  the  filing  of  briefs  on  the  merits 
of  the  appeal,  and  though  counsel  for  re- 
spondent filed  a  very  elaborate  brief  in  sup- 
port of  the  motion  to  dismiss,  counsel  for 
appellant  filed  simply  what  purports  to  be 
extracts  from  certain  decisions  without 
any  statement  whatever  as  to  their  theory  of 
the  merits  of  the  motion,  relying  entirely 
in  the  presentation  thereof  upon  their  oral 
argument  Just  here  we  may  say  that  such 
a  practice  cannot  be  commended.  In  rlew  of 
the  demands  upon  the  time  of  the  court,  it 
to  unsafe  to  rest  a  case  of  importance  up- 
on an  oral  argument  only.  As  we  recall  the 
oral  argument  made  by  counsel  for  appel- 
lant, it  went  solely  to  the  contention  that  the 
undertalting  on  appeal  was  given  by  Scott, 
not  In  hto  representative  capacity,  but  as  an 
JndlTfdnal,  but  that,  if  the  court  determine 
audi  not  to  be  the  fact,  in  view  of  the  re- 
laetance  of  courts  to  dismiss  appeals,  and 
the  liberality  governing  the  amending  of  ap- 
peal bonds,  the  motion  in  question  should  be 
denied,  and  Scott  permitted  to  file  a  bond  on 
appeal  in  his  individual  capacity.  . 

[1]  As  we  read  the  undertaking  on  appeal, 
there  can  be  no  doubt  but  that  it  was  given 
In  behalf  of  appellant  in°  his  representative 
capacity.    It  reads: 

"Whereas,  the  above-named  respondent,  Jos* 
eph  Soott,  as  administrator  -  of  th«  estate  of 
Charles  Pedroli,  deceased,  in  theabova-entitled 
proceeding  and  matter,  has  appealed  to  the 
Supreme  Court  of  the  state  of  Nevada,  from 
orders  denying  his  motions  for  a  new  trial  here- 
in, all  of  which  orders  and  Judgment  were  so 
made,  entered,  and  rendered  in  the  Sixth  ju- 
dicial district  court  of  the  state  of  Nevada,  in 
and  for  the  county  of  Humboldt,  in  said  cause, 
matter,  and  proceeding  on  the  30th  day  of 
March,  A.  D.  1920: 

"Now,  therefore,  in  consideration  of  the 
premises  and  of  such  appeal,  we,  the  under- 
sicBed,  residents  and  householders  of  Wiane> 
Bincea  eounty  of  Humboldt,  state  of  Nevada, 
do  hereto  jointly  and  severally  undertake  and 
promise  on  the  part  of  the  said  Joseph  Scott, 
as  administrator  as  aforesaid,  that  the  said 
respondent,  Joseph  Scott,  as  such  administra- 
tor, will  pay  all  damages  and  costs  which  may 
be  awarded  against  him  on  said  appeal  or  on 
s  dismissal  thereof,  not  exceeding  the  sum  of 
$300.00,  to  which  amount  we  acknowledge  our- 
selves jointly  and  severally  bound." 

The  first  paragraph  of  the  undertaking  re- 
cites that  the  appellant  has  appealed  "as  ad- 
ministrator" of  the  estate  of  the  .deceased, 
and  the  obligation  is  to  the  effect  that  Scott 
win  conditionally  pay,  "as  administrator;" 
We  do  not  see  how  the  English  language 
coold  make  it  clearer  that  Scott  has  sought 
to  appeal  in  a  representative  capacity  only. 
If  he  had  sought  to  appeal  personally.  It 
would  hardly  be  expected  that  the  sure- 
ties would  obligate  him  to  pay  as  admin- 


istrator, in  caae  of  a  dlamlssal  of  the  pro- 
ceedings or  of  an  adverse  judgment 

[2]  Having  reached  the  conclusion  that  the 
undertaldng  was  given  in  behalf  of  appel- 
lant in  his  representative  capacity,  the  ques- 
tion is:  Can  he  appeal  as  such?  We  are 
clearly  of  the  opinion  that  he  cannot.  Tbia 
conviction  is  based  upon  the  fact  that  he 
has  ceased  to  be  the  administrator  of  the  es- 
tate, could  not  control  the  litigation  thereof  . 
and  handle  its  affairs  generally,  and,  in  fact, 
has  no  appealable  interest  therein.  Section 
6112,  Revised  I^ws,  spedflcally  states  who 
may  appeal  from  an  order  revoking  letters  of 
administration.    It  reads: 

"Any  person  interested  in,  affected  by,  and 
aggrieved  at  the  decision  and  decree  of  the 
district  court  appointing  an  executor  or  ad- 
ministrator, revoking  letters,  allowing  a  final 
account  or  disallowing  it  decreeing  a  distribu- 
tion or  partition,  order  or  decree,  confirming 
or  setting  aside  a  report  of  commissioners,  ad- 
mitting or  refusing  a  will  for  probate,  and  any 
other  decision  wherein  the  amount  in  con- 
troversy equals  or  exceeds,  exclusive  of  costs, 
one  thonsaind  dollars,  may  appeal  to  the  Su- 
preme Court  of  the  state,  to  be  governed  in  all 
respects  as  an  appeal  from  a  final  decision  and 
judgment  in  action  at  law." 

By  this  statute  the  right  of  appeal  is  lim- 
ited to  one  who  is  "interested  in,  affected  by, 
and  aggrieved  at"  the  removal.  In  what  way 
was  Scott  affected  by  the  removal?  .Solely 
to  the  extent  of  the  compensation  he  might 
earn  in  the  capacity  of  administrator.  That 
la  a  personal  interest;  an  interest  antag- 
onistic, so  to  speak,  to  that  of  the  estate  it- 
self. If  he  has  a  right  to  appeal  as  admin- 
istrator, he  would  no  doubt  claim  that  the 
expense  of  the  appeal  which  he  might  incur, 
Including  attorney's  fees,  should  be  paid  by 
him  as  administrator  out  of  the  funds  of  the 
estate.  But  of  what  interest  Is  it  to  tha  es- 
tate that  Scott  shoold  be  encouraged  In  pro- 
longing litigation  which  cannot  benefit  the 
estate? 

So  far  as  we  are  advlaed,  the  authorities 
are  nnanimous  in  holding  that  where  one  has 
been  removed  as  an  administrator,  hla  only 
right  of  appeal  is  as  an  IndividuaL  In  Cout- 
let  V.  Atchison,  T.  &  8.  F.  R.  Co.,  69  Kan.  772, 
52  Pac.  68,  the  Supreme  Court  of  Kansas,  in 
speaking  of  the  right  of  appeal  by  one  who 
has  been  removed  as  administrator,  said: 

"When  the  order  removing  her  [administra- 
trixj  was  made  by  the  probate  court  she  was 
no  longer  administratrix.  Her  appeal  from 
that  order  was  not  an  appeal  in  behalf  of  the 
estate,  or  in  furtherance  of  the  trust  she  had 
been  filling.  Her  appeal  was  an  assertion  of  a 
personal  right  only." 

Erlanger  v.  Danielson,  88  CaL  480,  26  Pac. 
505,  was  a  case  in  which  one  Danielson  was 
removed  as  administrator  of  an  estate,  and 
a  brother  of  the  deceased  appointed  in  bto 
stead.  From  the  order  of  removal  Daniel- 
son sought  to  appeal,  and,  falling  to  give  an 
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appeal  bond,  a  motl<»  to  dismiss  was  made. 
In  behalf  of  Danlelscm  it  was  contended  that 
It  was  not  necessary  that  he  give  an  appeal 
bond,  since  the  statute  required  none  of  an 
administrator.  The  court,  In  dispoainK  of 
the  motion  to  dismiss  said: 

"This  la  not  a  proceeding  upon  the  estate  of 
which  he  was  administrator  within  the  purview 
of  that  section.  In  the  first  place,  he  was  not 
adminlBtrator.  Whatever  effect  his  appeal, 
when  perfected,  wonld  have  upon  the  order  re- 
moving him,  it  was  in  foil  force  until  then.  It 
follows  that  when  be  filed  bis  notice  he  was 
not  sQcb  officer  and  then  had  no  administrator's 
bond.  Suppose  the  contrary  were  held,  and  the 
order  removing  him  was  affirmed;  how  could 
his  sureties  be  held  for  coBts  incurred  after 
his  duties  as  administrator  hod  ceased?  But 
the  section  has  reference  to  matters  in  whidi 
the  estate  is  interested.  This  is  his  person- 
al matter.  The  undertaking  of  his  sureties  is, 
that  he  shall  faithfully  perform  the  duties  of 
his  office.  How  can  he  be  said  to  be  dis- 
charging official  duty  in  appealing  from  an  or- 
der relieving  him  from  sudi  duty?  It  is  true, 
the  Legislature  has  the  power  to  provide  for. 
obligations  not  mentioned  in  the  bond,  or  en- 
tirely outside  of  its  apparent  scope,  and  one 
bi.coming  surety  after  the  law  has  been  enacted 
will  be  bound  accordingly,  for  he  will  be  pre- 
sumed to  know  of  the  law;  but  this  is  a  harsh 
rule,  and  the  Legislature  will  not  be  presumed 
to  have  intended  such  consequence,  unless  the 
intent  is  dear.  Here  the  intendments  are  all 
the  other  way.  We  think  the  appeal  ahoold  be 
dismissed." 

In  the  case  of  Knight  ▼.  Hamaker,  33  Or. 
154,  S4  Pac.  277,  wherein  Hamaker  sought  to 
appeal  from  an  order  removing  him  as  ad- 
ministrator of  an  estate,  upon  consideration 
of  a  motion  to  dismiss  Iiis  appeal,  the  court 
used  the  following  language: 

"In  oar  opinion,  the  motion  of  Miller  must 
be  idlowed.  An  administrator  derives  his  au- 
thority to  act  exclusively  from  the  appoint- 
ment of  the  county  court,  and  when  such  au- 
thority is  withdrawn  or  revoked  his  power  to 
act  for  the  estate  must  necessarily  cease.  He 
is  but  the  manager  of  an  estate,  under  the  or- 
ders of  the  court,  and  the  provisions  of  the 
statute,  and  his  authority  is  derived  solely  from 
that  source.  When  it  is  revoked,  he  has  no 
right  to  longer  participate  therein,  or  to  con- 
trol any  of  the  proceedings  in  which  it  is  inter* 
ested.  And  as  it  is  dear  that  a  party  cannot 
prosecute  an  appeal  from  a  judgment  unless 
he  is  in  some  way  aggrieved  by  it,  either  per- 
sonally or  in  some  representative  capacity,  it 
necessarily  follows  that  when  Hamaker  was  re- 
moved as  administrator,  and  Miller  appointed 
in  his  place,  the  right  to  control  further  pro- 
ceedings on  the  appeal  vested  in  Miller,  aa  the 
representative  of  the  estate;  and,  if  he  does 
not  desire  to  proceed  any  further  in  the  matter, 
Hamaker  ought  not  to  be  heard  to  object.  The 
motion  of  Miller  to  dismiss  £he  appeal  is  there- 
fore sustained." 

[3]  But  our  attention  is  called  to  section 
B36S,  Revised  Laws,  which  provides  that  "no 


appeal  shall  be  dlamlsBed  for  "insufficiency 
of  a  notice  of  appeal  or  undertaking  thereon, 
•  •  *"  and  It  la  aaid  that  Scott  sboold 
be  pomltted  to  perfect  an  appeal  in  bis 
Individual  capadtr.  Suffloe  it  to  say  that 
the  notice  of  appeal  and  undertaking  on  ap- 
peal are  in  every  respect  regular  and  auffl- 
cient.  No  objection  is  made  to  the  undertak- 
ing on  the  ground  that  it  is  insufficient.  It  to 
admitted  that  both  the  notice  and  the  bond 
are  regular  and  sufficient,  but  it  is  contend- 
ed that  being  for  the  puri)ose  of  enabling 
Scott  to  perfect  an  appeal  in  bis  representa- 
tive capacity,  which  he  bas  no  right  to  pros- 
ecute, the  appeal  should  be  dismissed.  Tbe 
statute  referred  to  does  not,  nor  was  It  In- 
tended to,  meet  the  situation  bere  presented. 
For  tbe  reasons  given.  It  is  ordered  that 
tbe  appeal  be  disntlssed. 

SANDEBB  and  DUCKEB,  JJ.,  concur. 


(«  Nev.  2W) 
Ex  parts  DOLAN.    (No.  24«4.) 

(Supreme  Court  of  Nevada.    Dee.  20,  1920.) 

Criminal  law  «=>90(3)-.Justloe  of  the  paaos 
without  JurlsdlotloB  over  violatioa  of  pn>hihi< 
tloa  statutes. 

A  justice  of  the  peace  is  without  jurisdic- 
tion to  try  one  accused  of  violating  the  pro- 
hibition statute  and  to  impose  a  sentence  of 
fine  or  imprisonment. 

Original  application  by  James  Doian  for  a 
writ  of  habeas  corpus  to  secure  his  discharge 
from  custody.    Petitioner  discharged. 

Piatt  &  Sanford,  of  Carson  City,  for  peti- 
tioner. 

U  B.  Fowler,  Atty.  Gen.,  and  Bobert  Bleb- 
ards.  Deputy  Atty.  Oen.,  for  respcmdent 

PE2R  CURIAM.  This  is  an  original  pro- 
ceeding in  habeas  corpus  to  procure  the  dis- 
charge of  petitioner  from  the  custody  of  tbe 
sheriff  of  Lyon  county,  Nev. 

The  i)etltlon  alleges  that  on  tbe  2lBt  day 
of  September,  1920,  a  complaint  was  filed 
with  tbe  Justice  of  tbe  peace  of  Mason  town- 
abljf,  Lyon  county,  Nev.,  charging  that  on 
said  2l8t  day  of  September  the  petitioner,  in 
said  county,  did  keep,  store,  and  manufacture 
for  barter  and  sale  intoxicating  liquors; 
diat  a  warrant  was  thereafter  issued  for 
the  arrest  of  the  petitioner ;  and  that  he  was 
arrested  and  brought  into  court  and  entered 
to  said  complaint  a  plea  of  guilty,  upon 
which  plea  he  was  adjudged  guilty  and  sen- 
tenced to  pay  a  fine  and  to  serve  a  sentence 
of  six  months  in  the  county  Jail.  Upon  said 
sentence,  petitioner  was  committed  to  tbe 
custody  of  the  sheriff  of  said  county,  froia 
which  he  seeks  to  be  discharged,  upon  tlie 
ground  that  the  said  Justice  of  tbe  peace  had 
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no  Jurisdiction  to  enter  a  Judgment  In  said 
matter. 

To  the  petition  the  Attorney  General  has 
filed  an  answer,  wherein  It  Is  admitted  that 
the  said  Justice  of  the  peace  was  without  Ju- 
risdiction to  enter  a  Judgment  In  said  crim- 
inal proceeding  or  to  issue  a  commitment 
thereupon. 

The  justice  of  the  peace  was  clearly  with- 
out Jurisdiction  to  enter  any  Judgment  what- 
ever in  said  case,  assessing  a  fine  against  pe- 
titioner or  sentencing  him  to  serve  a  term  in 
the  county  Jail.  Ex  parte  Arascada,  44  Nev. 
— ,  189  Pac.  619;  In  re  Ceccbettinl,  44  Nev. 
— ,  189  Pac.  624. 

It  is  ordered  that  the  petitioner  be  dis- 
charged. 

GOLEMAN,  C.  J.,  and  SANDERS  and 
DUCKEIR,  JJ.,  concur. 


(57  UUb,   32i) 

STATE    Y.    STEWART.    CNo.    3500.) 

(Supreme  Conrt  of  Utah.    Nov.  23,  1920.) 

1.  Adultery  «=s>l4— Proof  of  marriage  held 
sufflolent. 

WliUe  a  stricter  proof  of  marriage  ia  re- 
qnired  in  criminal  than  in  civil  cases,  testi- 
mony in  an  adultery  case  by  the  woman  as  to 
the  place  and  date  of  marriage,  of  living  with 
her  hnsband,  etc.,  and  to  his  absence  and  re- 
turn, held  sufficient. 

2.  Criminal  law  ^5>5I  1(1)— Testimony  of  ac- 
oompllce  need  not  be  corroborated  on  every 
material  point. 

While  proof  of  marriage  is  material  in  a 
prosecution  for  adultery,  it  is  not  necessary, 
where  the  woman  testified  as  to  her  marriage, 
that  she  be  corroborated  as  to  that  point,  al- 
though she  was  an  accomplice,  and  conviction 
conld  not  be  t>ased  on  her  uncorroborated  tes- 
timony; for  it  is  not  essential  that  the  corrob- 
orating testimony  be  sufficient  of  itself  to 
support  a  conviction,  or  that  the  testimony  of 
an  accomplice  be  corroborated  on  every  ma- 
terial poiat. 

3.  Criminal  law  <S=35II(7)— Evidence  held  to 
sufDclentty  corroborate  female  aooomplloe. 

In  a  prosecution  for  adultery,  where  the 
woman  testified,  held  tliat  in  view  of  the  in- 
culpatory statements  of  the  defendant  there 
was  sufficient  corroboration  so  as  to  warrant 
conviction,  notwithstanding  Comp.  Iawb  Utah 
1917,  {  8992,  declaring  that  a  conviction  shall 
not  be  had  on  the  testimony  of  an  accomplice 
unless  she  is  corroborated.^ 

4.  Adultery  iS=3l  —  Marriage  «s»54  —  Mar- 
riage of  16  year  old  female  not  void. 

Under  Comp.  Laws  Utah  1917.  {  2967,  a 
marriage  of  minors,  where  the  license  is  issued 
without  the  written  consent  of  parents  or 
guardians,  ia  not  void  unless  the  male  is  under 
16  or  the  female  under  14,  hence  the  marriage 
of  a  female  minor  of  16  is  not  void,  and  the 


fact  of  her  nonage  is  no  defense  in  a  prosecu- 
tion for  adultery. 

5.  Criminal  law  «=>936(6)— New  trial  oa 
ground  of  newly  discovered  evidenoe  refused, 
where  no  eontlnuanoe  requested. 
In  a  prosecution  for  adultery,  where  the 
stepfather  of  prosecutrix  testified  as  to  the  al- 
leged inculpatory  statements  made  by  defend- 
ant in  a  conversation  with  liim,  a  new  trial  will 
not  be  allowed  on  a  motion  supported  by  the 
affidavit  of  one  present  at  such  conversation, 
who  denied  the  statements  testified  to,  notwith- 
standing accused  claimed  that  he  was  surprised 
by  such  testimony ;  it  appearing  that,  though 
he  knew  such  person  was  present,  and  such 
person  was  witliin  30  miles  of  the  place  of 
trial,  there  was  no  request  for  a  continuance  or 
postponement  on  the  stepfather  giving  ills  tes- 
timony. 

Appeal  from  District  Court,  Duchesne 
County;   A.  B.  Morgan,  Judge. 

3.  H.  Stewart  was  convicted  of  adultery, 
and  he  appeaha.    Affirmed. 

Thomas  W.  O'Donnell,  of  Vernal,  for  appel- 
lant. 

Dan  B.  Shields,  Atty.  Gen.,  and  O.  O.  Dal- 
by,  Asst.  Atty.  G«l,  for  the  State. 

WEBBB,  3.  Defendant  was  convicted  on 
a  charge  of  adultery,  and  appeals. 

The  substance  of  the  evldmce  on  the 
part  of  the  state  was  that  Pearl  Knudsen, 
the  prosecuting  witness,  was  married  to 
(3eorge  Knudsen  on  May  17,  1918,  and  that 
six  days  later  her  husband  left  for  service 
in  France;  that  3.  H.  Stewart,  the  appel- 
lant, went  to  the  home  of  the  parents  of 
Mrs.  Pearl  £^udsen  at  Ft.  Duchesne  on  De- 
cember 27,  1918,  and  that  Pearl  Knudsen 
was  living  with  her  parents  at  that  time; 
that  during  a  conversation  that  ensued  Mrs. 
Pearl  Knudsen  mentioned  that  she  desired  . 
to  go  to  her  sister's  place  at  Bluebell  to  ob- 
tain some  clothing,  which  had  been  left  by 
her  at  that  place.  The  defendant  volunteered 
to  take  her  in  his  automobile,  stating  that 
he  was  going  to  Bluebell,  but  that  he  had 
some  business  at  Roosevelt  which  required 
his  leaving  that  night.  After  further  con- 
versation it  was  finally  agreed  that  Mrs. 
Knudsen  was  to  go  with  him,  and  she  would 
stay  at  the  hotel  at  Roosevelt  that  night, 
and  he  would  stay  with  friends  there,  and 
that  they  would  start  early  the  following 
morning  for  Bluet>ell.  Late  on  the  after- 
noon of  December  27,  1918,  they  left  Pt  Du- 
chesne, but,  instead  of  stopping  at  Roosevelt, 
defendant  drove  on  with  Mrs.  Knudsen  to 
Myton.  According  to  Mrs.  Knudsen's  testi- 
mony, Stewart  took  her  to  a  furnished  house 
belonging  to  his  brother,  where  appellant 
and  Mrs.  Knud.sen  occupied  a  room  together, 
and  it  was  at  this  time  that  the  adulterous 
relations  are  claimed  to  have  occurred. 
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Mrg,  Knndsen  fnrtfaer  testlfled  that  oo 
numerons  occasions  since  she  was  12  years 
of  age  appellant  had  Illicit  relations  with 
her.  As  the  result  of  the  alleged  Intercourse 
on  the  night  of  December  27th  a  child  was 
bom  to  Mrs.  Enudsen  on  October  2,  1919. 
Her  husband,  George  Knudsen,  retamed 
from  France  In  the  spring  of  1019,  and  he 
and  his  wife  lived  together  for  a  period  of 
about  5%  months. 

The  mother  of  the  prosecntrlx  corroborat- 
ed her  as  to  the  conversation  with  appellant 
on  December  27th.  Mrs.  Knudsen  was  seen 
at  a  restaurant  at  Myton  on  the  morning  of 
December  28,  1919,  and  she  and  appelant 
were  later  on  that  morning  aeea  at  Blue- 
bell. 

A.  Q.  Boan,  the  stepfather  of  the  proseco- 
trlz,  testified  that  Just  prior  to  the  prelimi- 
nary examination  of  appellant  and  after  his 
arrest  Stewart  came  to  him  and  wanted  to 
know  "why  he  didn't  stop  this  thing,  or  let 
blm  know  about  It,  and  not  get  It  Into  court" 
Witness  replied  that  he  had  made  no  charges, 
bnt  that  if  appellant  had  committed  a  crime 
he  could  not  compromise  it.  Thereupon  ap- 
pellant said:  "If  I  go  to  the  pien  I  could 
do  nothing  for  that  woman  or  child,  and  the 
penitentiary  doors  are  open  for  me  now," 
but  that,  "If  left  alone  and  not  bothered, 
I  could  do  something,  and  would  do  some- 
thing, for  them,"  but  that  if  he  was  in  prison 
be  could  do  nothing. 

[1,2]  It  Is  izislsted  that  the  proof  of 
marriage  was  not  sufficient.  It  is  generally 
held  that  stricter  proof  of  marriage  Is  re- 
quired in  criminal  than  dvll  coses.  In  this 
case,  however,  the  proof  was  ample.  The 
accomplice  testlfled  to  the  place  and  date 
of  marriage,  of  living  with  her  husband,  as 
to  his  absence  and  return,  and  to  again 
living  with  him.  There  was  sufficient  evi- 
dence to  show  that  the  accomplice  was  a 
married  woman  at  the  time  of  her  adulter- 
ons  acta  with  the  appellant.  The  evidence 
of  Mrs.  Knudsen  as  to  her  marriage  was 
not  In  any  way  controverted.  It  was  a 
material  part  of  the  charge,  and  if  corrobo- 
ration was  required  the  appellant  was  im- 
properly convicted.  But  such  corrobora- 
tion is  not  required.  As  stated  in  State 
V.  Lay,  38  Utah,  143,  110  Pac.  987: 

"It  is  not  essentiBl,  hbwever,  that  the  corrob- 
orative evidence  should  be  luffident  of  itself 
to  support  a  verdict  of  guilty;  nor  is  it  essen- 
tial that  the  testimony  of  the  accomplice  be 
corroborated  on  every  material  point." 

[3]  The  most  important  question  presented 
by  this  appeal  Is  whether  there  was  suf- 
ficient corroborative  evidence  which  in  and 
of  itself  and  independent  of  the  testimony  of 
the  accomplice  tended  to  connect  appellant 
vdth  the  crime  of  adultery.  The  statute 
(Comp.  Laws  Utah  1917,  i  8992)  says: 

"A  conviction  shall  not  be  had  on  the  testi- 
mony of  an  accomplice,  unless  he  ia  corroborat- 


ed by  other  evidence  which  In  itself,  and  with- 
out the  aid  of  the  testimony  of  the  accomplice, 
tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense;  and  the  corroboration 
shall  not  be  sufficient  if  it  merely  shows  the 
conunission  of  the  offense  or  the  drcnmstances 
thereof." 

The  testimony  of  the  mother  of  the-  ac- 
complice that  her  daughter  and  the  appel- 
lant had  agreed  to  go  to  Roosevelt;  that  he 
was  to  remain  with  friends  and  she  to  go 
to  a  hotel,  and  the  testimony  that  they  went 
to  Myton  that  night  Instead  of  to  Roosevelt, 
that  they  were  seen  together  at  Myton,  would 
of  Itself  be  insufficient  corroboration,  but 
the  evidence  shows  that  Stewart  himself 
made  inculi)atory  statements.  After  his  ar- 
rest on  this  diarge  he  went  to  the  home  of 
Boan,  the  stepfather  of  Pearl  Knudsoi. 
When  accused  of  the  crime  he  made  no  de- 
nial, but  said  that  he  would  and  could  take 
care  of  the  child  and  its  mother  If  he  were 
not  sent  to  prison.  In  State  ▼.  Lay,  supra, 
in  which  the  corroborative  evidence  was  held 
to  be  Insufficient,  the  court  said  that  "The 
remaik  of  the  appellant,  to  the  efTect  that  he 
told  the  prosecutrix  that  if  It  were  he  [re- 
ferring to  her  pregnancy]  he  would  do  the 
right  thing,"  was  not  a  circumstance  tend- 
ing to  connect  him  with  the  commission  of 
the  offense;  that  "the  statement  was  more 
In  the  nature  of  a  denial  than  a  confession 
of  guilt";  that  "it  was  not  shown  that  tlii3 
remark  was  induced  by  any  charge  or  ac- 
cusation made  against  appellant  by  the  pros- 
ecutrix." It  will  be  observed  that  appel- 
lant was  accused  of  the  offense,  that  he  made 
no  denial  when  so  accosed,  bnt  made  state- 
ments indicative  of  guilt.  It  is  difficult  to 
conceive  how  any  innocent  man  could  have 
made  those  statements  in  answer  to  direct 
accusation  of  criminal  conduct.  The  jurors 
were  justified  in  finding  that  there  was  cor- 
roborative evidence,  which,  in  and  of  itself. 
Independent  of  that  of  the  accomplice,  tend- 
ed to  directly  connect  the  accused  with  the 
commission  of  the  offense. 

[4]  At  the  time  of  her  marriage,  Pearl 
E^udsen  was  only  16  years  of  age,  and  it 
It  claimed  by  appellant  that  the  marriage  was 
therefore  IllegaL  When  marriage  licenses 
are  issued  to  parties  under  age  without 
the  written  consent  of  father,  mother,  or 
guardian,  the  marriage  is  not  void  unless 
the  male  is  nnder  16  or  die  female  under  14 
years  of  age  (Comp.  Laws  Utah  1917,  { 
2967),  and  a  marriage  is  not  Invalidated  by 
the  fact  that  the  male  had  not  reached  the 
age  of  21  or  the  female  the  age  of  IS. 

[S]  On  motion  for  a  new  trial,  appellant 
presented  the  affidavit  of  one  Neal  Hanks, 
who  said  he  was  present  at  the  conversatloD 
testlfled  to  by  A.  Q.  Boan,  stepfather  of  Pearl 
Knudsen.  The  affiant  in  his  affidavit  om- 
tradlcted  the  material:  statements  testified 
to  by  Boan.    Appellant  himself  knew  that 
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Hanks  waa  present  during  this  conversation, 
and  the  evidence  was  therefore  not  newly 
discovered.  No  diligence  waa  shown  to  pro- 
cure this  testimony  at  the  trial.  It  Is  claim- 
ed It  was  not  anticipated  by  appellant  that 
Boan  would  testify  as  be  did,  and  that  coun- 
sel was  taken  by  surprise.  Assuming  that 
to  be  true,  the  record  shows  that  Ilaoks  was 
within  80  miles  of  the  courtroom,  and  that 
a  continuance  of  a  few  hours,  or  a  day  at 
most,  would  have  enabled  appellant  to  pro- 
cure this  witness.  No  continuance  was  re- 
«iuested,  and  no  effort  whatever  Is  shown  to 
have  been  made  to  secure  the  testimony 
of  Hanks.  It  was  not  error  to  overrule  the 
motion  for  new  trlaL 

The  record  In  this  case  discloses  no  sub- 
stantial error  prejudicial  to  the  appellant, 
and  the  verdict  was  fully  Justified  by  the 
evidence. 

The  Judgment  is  aflSrmed. 

COBFMAN,  C.  J.,  and  FRICK.  OIDBON, 
and  THURMAN,  JJ.,  concur. 


(SI  Utah,  m) 

OGDEN  CITY  v.  INDUSTRIAL  COMMIS- 
SION OF  UTAH.    (No.  3557.) 

(Supreme  Court  of  Utah.    Nov.  23,  1920.) 

1.  Master  and  servant  «s>4l7(7)— Compensa- 
tion award,  supported  by  somo  ovidsnoo,  ooa- 
elusive  on  review. 

Where  there  was  some  snbstantial  evidence 
before  the  Indnstrial  Commission  to  Justify 
its  conclusion  as  to  dependency  under  the 
Workmen's  (Compensation  Act,  an  award  baaed 
tiiereon  must  stand. 

2.  Master  and  servant  «s>348— Compensation 
Aet  liberally  construed. 

The  Workmen's  Compensation  Act  should 
be  liberally  construed,  and  doubts  respecting 
the  right  to  compensation  should  be  resolved 
to  favor  of  the  employ^  or  his  dependents.^ 

S.  Mastsr  and  servant  «3>388— Minor's  mother 
partially  dependent  within  Compensation  Act, 
though  necessaries  ware  fumlshsd  by  father. 
Where  a  minor  son  made  sulMtantial  con- 
tribntions  to  his  mother's  support,  and  paid 
bills  which  assisted  her  in  maintaining  the  ac- 
customed standard  of  living  of  the  family,  the 
fact  that  the  mother  was  not  dependent  on  the 
son  for  the  bare  necessities  of  life,  which  were 
furnished  by  her  husband,  vrill  not  prevent  an 
award  under  the  Workmen's  Compensation  Act 
on  the  theory  of  her  partial  dependency. 

4.  Master  and  servant  «=9366(2)— Employer 
■ot  entitled  to  credit  nndsr  Compensation  Act 
•a  acoonnt  of  payment  of  salary  up  to  death. 
Where  a  municipality  paid  a  policeman's 
■alaiy  from  the  date  of  injury  to  his  death,  such 
payments  having  been  made  solely  as  salary, 
the  municipality  is  not  on  proceedings  for  com- 
pensation under  the  Workmen's  Compensation 


Act  entitled  to  credit  on  accooat  of  such  pay- 
ments. 

Original  proceeding  by  Ogden  City  against 
the  Industrial  Commission  of  Uti^  to  re- 
view an  award  under  the  Workmen's  (Com- 
pensation Act  In  favor  of  John  Smalley  and 
Alice  Smalley,  his  wife,  on  account  of  the 
death  of  their  minor  son,  Albert  O.  Smalley, 
a  special  policeman  employed  by  Ogden  City. 
Affirmed. 

Henderson  ft  Johnson,  ot  Ogden,  for  plain- 
tiff. 
Joseph  CJhes,  of  Ogden,  for  defendant 

WEBER,  J.  The  Industrial  Commission 
of  TTtah,  on  the  application  of  John  Smalley 
and  his  wife,  Alice  Smalley,  awarded  com- 
pensation under  the  Workmen's  (Compensa' 
tlon  Act  (Laws  1917,  c.  -100,  amended  by 
Laws  1910,  c.  63),  In  the  snm  of  ^1,449-60, 
together  with  hospital,  funeral,  and  burial 
expenses,  to  Alice  Smalley  against  Ogden 
City  for  i>artlal  dependency  based  on  the 
death  of  applicants'  son,  Albert  G.  Smalley. 
At  the  date  of  his  death  the  son  was  19 
years  of  age  and  unmarried.  He  was  a 
special  motorcycle  policeman  employed  by 
Ogden  CLtj.  On  November  9,  1919,  while 
on  duty  as  such  policeman,  Albert  O.  Smal- 
ley was  injured  In  a  collision  between  an 
automobile  and  the  motorcycle  on  which  he 
was  mounted.  He  dfed  April  9,  1920,  as  a 
result  of  the  collision. 

Up  to  the  time  of  his  death  Albert  Smal- 
ley lived  with  his  parents  and  regularly  paid 
his  mother  $40  per  month  for  his  board  and 
room.  In  addition  he  paid  for  the  telephone 
|3  per  month,  and  for  Ice,  from  $3.00  to  $4 
I)er  month,  during  the  summer  months  of 
each  year.  He  also  bought  shoes  and  wear- 
ing apparel  for  his  mother  at  Christmas  and 
on  her  birthday,  and  made  other  purchases 
for  h^  and  other  members  of  the  family. 
The  money  paid  by  Albert  for  his  board  and 
room  was  used  by  Mrs.  Smalley  for  her 
own  needs.  Plaintiff's  principal  contention  la 
that  the  record  contains  no  evidence  to  sup 
port  the  award,  and  that  there  Is  no  evi- 
dence that  Mrs.  Smalley  was  partlnlly  de- 
Ijendent  upon  the  deceased. 

(1-8]  Partial  dependency  la  primarily  la 
question  of  fact  As  there  was  some  sub- 
stantial competent  evidence  before  the  com- 
mission to  Justify  Its  condnslon,  the  award 
must  stand.  No  Procrustean  rule  can  be  ap- 
plied to  measure  partial  dependency,  but  the 
question  In  each  Instance  must  be  decided 
according  to  the  facta.  The  law  should  be 
liberally  construed  In  favor  of  the  injured 
worlcman  and  his  dependents,  and  "in  ca'se 
there  is  any  doubt  respecting  the  right  to 
compensation,  such  doubt  should  be  resolved 
In  favor  of  the  employ^  or  of  his  dependents 
as  the  case  may  be."    Chandler  v.  Industrial 
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Com.,  184  Paa  1020.  Albert  Smalley  bad 
made  contributions  to  his  mother's  support, 
and  had  given  her  substantial  financial  as- 
sistance, paying  the  telephone  and  ice  bills, 
and  thereby  assisting  in  maintaining  the  ac- 
customed standard  of  living  of  the  family. 
The  fact  that  the  mother  was  not  dependent 
on  the  son  for  the  necessities  of  life,  which 
she  received  from  the  husband,  would  not 
and  should  not  deprive  her  of  compensation 
if  her  son  rendered  material  assistance  in 
maintaining  her  in  a  condition  suited  to  her 
station  In  life.  In  re  Stewart  (Ind.  App.) 
126  N.  E.  42. 

[4]  Complaint  Is  made  by  plaintiff  that  no 
credit  was  given  by  the  commission  for  pay- 
ment of  salary  made  to  the  deceased  from 
the  date  of  his  injury  to  his  death.  These 
payments  were  made  wholly  as  salary,  and 
not  as  compensation.  The  award  dates  from 
the  date  of  his  death,  and  not  from  the  date 
of  fbis  injury.  Therefore,  in  making  an 
award  because  of  the  death,  it  was  proper 
not  to  credit  Ogden  City  with  any  amount 
that  was  paid  to  the  injured  employ^  as 
salary. 

The  award  of  the  commission  is  therefore 
aflSnned,  with  costs. 

CORFMAN,  C.  x!  and  FBICK,  GIDEON, 
and  THCRMAN,  JX,  concur. 


(B7  Utah,  216) 

EVANS  at  al.  V.  HOUTZ  at  al.  (No.  3486.) 
(Supreme  Court  of  Utah.    Nov.  23,  1820.) 

1.  Pleading  <s=>236(6)  —  Allowanoo  of  trial 
amendment  proper. 

Where  defendants  requested  no  continaance, 
and  no  prejudice  appeared,  it  was  not  an  abuse 
of  the  trial  court  to  allow  plaintiffs  at  com- 
mencement of  trial  to  amend  the  complaint  by 
changing  the  averment  as  to  tender. 

2.  Costs  <S=>42( I)— Vendor  and  purchaser  «==> 
172— Where  defendants  repudiated  contract, 
there  can  be  no  recovery  of  eosts  or  Interest. 

Where  defendants  refused  to  accept  pay- 
ment pursuant  to  an  agreement  for  the  sale  of 
land,  etc.,  and  if  defendants  bad  accepted  there 
would  have  been  no  claim  for  interest  and  no 
costs  incurred,  defendants  cannot,  in  an  ac- 
tion by  plaintiff,  recover  costs  or  interest 

3.  Vendor  and  purchaser  «=»  170— Where  de- 
fendants repudiated  oontraet,  formal  tender 
Is  unnecessary. 

Where  defendants  repudiated  a  contract 
for  the  sale  of  lands,  and  announced  that  they 
would  not  accept,  such  conduct  was  a  waiver  of 
formal  tender.^ 


'Thomas  v.  Johnson,  186  Pac  437;  Pool  v.  Hotter, 
18S  Pac.  714;  Cummlngs  v.  Nlelson,  42  Utah,  169, 
US  Pac.  619;  Obrecht  v.  I^and  A  Water  Co.,  44 
Utah,  270,  140  Pac.  U7. 


Appeal  from  District  Court,  T7tah  County: 
A.  B.  Morgan,  Judge. 

Action  by  David  L.  Bvans  and  another 
against  Matilda  S.  Houtz  and  another.  Prom 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

J.  H.  McDonald,  of  Prove,  for  appellants. 
Ellas  Hansen,  of  Spanish  Fork,  for  re- 
spondents. 

WEBER,  3.  The  complaint  in  substance, 
alleges:  That  on  or  about  November  30, 1906, 
plaintiffs  agreed  to  purchase  from  defendant 
Matilda  S.  Houtz  certain  real  property  In 
Utah  county  (describing  same),  also  68 
shares  of  water  stock ;  that  pursuant  to  said 
agreement  a  contract  was  entered  Into,  where- 
by plaintiff  David  ti.  Evans  agreed  to  pay  to 
defendant  Houtz  for  said  land  and  water 
stock  the  sum  of  $2,400,  with'  Interest  at  8i^ 
per  cent  per  annum,  same  to  be  paid  within 
10  years,  and,  if  not  so  paid,  then  the 
interest  to  be  10  per  cent  per  annum;  that 
defendant  Houtz  executed  a  warranty  deed, 
and  indorsed  the  stodc  certificate  to  plain- 
tiff David  L.  Evans ;  that  to  secure  the  pay- 
ment  of  the  purchase  price  plaintiff  Sarah 
A.  Etvans  executed  a  warranty  deed  to  de- 
fendant Houtz,  covering  certain  lands  owned 
by  said  Sarah  A.  Evans;  that  this  last-men- 
tioned deed  was  made  as  security  merely, 
and  for  no  other  purpose;  that  all  these 
deeds  and  the  stock  certiflcate,  together  with 
a  note  executed  by  plaintiffs  in  favor  of  de- 
fendant for  the  $2,400  purchase  price  of  the 
land  and  stock,  were  placed  In  an  envdope, 
on  the  back  of  which  was  executed  by  plain- 
tiffs and  defendant  Houtz  an  escrow  agree- 
meat  covering  the  transaction ;  that  this  en- 
velope was  deposited  with  the  defendant 
Sprlngville  Banking  Company;  that  the  deed 
from  plaintiff  Sarah  A.  Evans  to  defendant 
Houtz  was  not  recorded,  but  was  acknowl- 
edged so  as  to  be  entitled  to  be  recorded,  and 
plaintiff  believes  and  Is  informed,  and  there- 
fore alleges,  that  defendant  will  have  said 
deed  recorded  if  it  comes  into  her  possession, 
and  will  thereby  place  a  cloud  upon  plain- 
tiff's title  to  said  land,  of  which  plaintiff 
Sarah  A.  Evans  Is  the  owner  in  fee,  subject 
only  to  the  payment  of  the  $2,400  afore- 
said; that  plaintiff  David  L.  Evans  ev» 
since  the  execution  of  the  above-mentioned 
documents,  has  had  possession  of  the  land 
thereunder,  and  has  enjoyed  the  rights  evi- 
denced by  the  water  stock  mentioned;  that 
he  has  improved  said  lands  by  draining,  lev- 
eling, and  otherwise  to  the  extent  of  $400: 
that  he  has  fulfilled  all  the  conditions  of  the 
contract  by  paying  taxes,  assessments,  intex^ 
est,  etc,  and  keying  the  buildings  in  rexudr, 
etc.,  but  that  he  has  not  paid  the  $2,400  for 
the  reason  and  the  only  reason,  Oiat  d^oid- 
ant  Houtz  has  refused  to  accept  same;   that 
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on  November  29,  1918,  and  again  on  December  |  the  respondents  were  bound,  In  any  event, 
2, 1918,  plaintiff  David  Lu  Evans  tendered  and  ,  to  pay  the  costs  and  Interest  from  the  time 
offered  to  pay  to  defendant  Hontz  the  said  ;  the  contract  matured,  December  1,  1918,  to 
$2,400,  with  any  interest  that  might  be  due,  I  the  time  of  trial,  and  that  the  tender  at  the 
and  requested  defendant  to  accept  same  and  \  time  of  trial  was  wholly  ineffectual,  for  the 
deliver  up  the  documents  above  mentioned,  i  reason  that  the  costs  and  interest  were  not 
but  defendant  would  not  accept  said  money,  [  tendered  in  addition  to  the  purchase  price  of 
nor  deliver  up  the  instruments,  claiming  to  .  $2,400.  Upon  the  imdisputed  evidence,  the 
be  the  owner  of  the  said  lands  and  water  ',  court  foimd  that  when  on  November  29, 1018, 


stoclf,  and  said  she  would  not  convey  same, 
for  the  reason  that  they  were  now  worth 
more  than  the  agreed  price;  that  plaintiff, 
on  November  29.  1918,  when  said  tender 
was  made,  was,  and  ever  since  has  been,  and 
now  is,  ready,  able,  and  willing  to  pay  said 
money  under  said  contract,  but  defendant 
still  falls,  refuses,  and  neglects  to  accept  said 
money,  and  also  fails,  refuses,  and  neglects 
to  deliver,  or  permit  delivery  of,  said  written 
Instruments  held  by  said  banli  to  the  damage 
of  plaintiffs  in  the  sum  of  $75;  *that  the  de- 
fendant bank  refuses  to  deliver  said  instru- 
ments, for  the  reason  that  defendant  Honts 
has  directed  It  not  to  deliver  same;  that 
plaintiff  David  L.  Evans  has  a  right  to,  and 
is  entitled  to,  delivery  of  said  instruments, 
and  Is  ready,  able,  and  willing  to  pay  said 
$2,400,  and  now  tenders  same  to  the  court  to 
be  paid  to  defendant  Houtz.  Plaintiffs  pray 
for  Judgment  that  defendant  be  held  to  have 
no  interest  in  ttie  lands  in  controversy,  nor 
in  the  documents  mentioned;  that  the  note 
be  canceled  and  the  docnments  delivered  to 
plaintiffs;  for  $75  damages  and  costs;  Ad- 
mitting the  execution  of  the  deeds  mentioned 
in  the  complaint,  defmdant  Houtz  in  her  an- 
swer denied  all  the  other  allegations  thereof. 
At  the  commencement  of  the  trial  plaintiffs 
were  permitted  to  amend  the  complaint  by 
substituting  the  words,  "and  hereby  tenders 
into  this  court  $2,400  gold  coin  of  the  United 
States  of  America  to  be  paid  to  defendant 
Matilda  S.  Houtz,"  in  place  of  the  words 
"at  any  time  that  the  court  may  ao  order  to 
either  the  clerk  of  this  court  or  to  the  said 
defendant  Matilda  B.  Houtz,"  as  originally 
written  in  the  complaint.  The  court  found 
all  the  Issues  in  favor  of  the  plaintiffs,  and 
awarded  them  the  relief  demanded  in  their 
complaint.  From  this  Judgment  defendant 
Matilda  Hontz,  hereinafter  called  appellant, 
prosecutes  this  appeal. 

The  evidence  fully  sustains  the  findings 
of  fact,  which  are  In  harmony  with  the  al- 
legations of  the  complaint 

[1]  Appellant  assigns  as  error  the  action 
of  the  court  In  permitting  respondents  to 
amend  their  complaint  in  the  manner  hereto- 
fore shown.  There  was  no  request  for  a  con- 
tinuance, and  as  no  prejudice  resulted  to  ap- 
pellant from  the  amendment,  there  was  no 
abuse  of  discretion  by  the  court  in  allowing 
the  same. 

[2]  Appellant  contends  that  the  money  due 
under  the  contract  never  having  been  actu- 
ally or  physically  tendered  until  the  trial, 


appellant  was  informed  that  respondents  de- 
sired to  settle  with  her,  they  were  informed 
by  appellant  that  she  would  not  accept  the 
money,  and  would  not  deliver,  nor  permit 
the  delivery  of,  the  deeds,  and  that  on  De- 
cember 21,  1918,  when  she  was  again  in- 
formed by  respondents'  counsel  that  David 
L.  Elvans  desired  to  pny,  and  would  pay,' 
the  balance  due  on  the  said  contract,  she  "re- 
fused to  deliver  the  deed,  or  other  written  in- 
struments, upon  the  payment  of  said  money 
or  otherwise,  and  that  she  still  refuses  to 
deliver,  or  permit  the  delivery  of,  said  writ- 
ten instruments  or  otherwise  perform  her 
said  contract" 

From  this  finding,  which  la  not  assailed  as 
unsupported  by  the  evidence,  it  is  apparent 
that  if  the  contract  had  not  been  repudiated 
by  appellant,  and  she  had  complied  with  Its 
terms,  she  would  have  Incurred  no  costs,  and 
could  not  have  had  a  claim  for  interest. 
No  interest  was  due  her  when  respondents 
first  attempted  to  comply  with  the  terms  of 
the  contract  and  if  matters  were  then  left 
in  statu  quo,  and  she  received  no  interest, 
that  result  was  due  entirely  to  her  own  ac- 
tion, and  not  that  of  respondents,  who  were 
at  all  times  able  and  willing  to  pay  according 
to  the  provisions  of  the  contract.  By  re- 
pudiating her  contract,  appellant  waived  a 
tender  and  placed  herself  In  the  precise  posi- 
tion, so  far  as  her  right  to  Interest  is  con- 
cerned, in  which  she,  would  have  been  had  the 
tender  been  made,  and  clearly  she  could 
not  have  complained  of  nonpayment  of  in- 
terest on  the  money  after  its  tender. 

The  court  therefore,  did  not  err  in  de- 
creeing that  $2,400  was  the  amount  which  ap- 
pellant was  entitled  to  have  delivered  to  her 
by  the  clerk  of  the  court  with  whom  the 
money  had  been  dejMsited. 

[3]  It  is  urged  by  appellant  that  respond- 
ents never  tendered  the  $2,400  due  appellant 
on  the  contract  The  complaint  alleges  and 
the  testimony  establishes  that  to  make  a 
technical  tender  by  actnally  offering  the  mon- 
ey to  appellant  woulid  have  been  a  useless 
ceremony,  for  the  reason  that  she  had  re- 
pudiated the  contract,  and  said  she  would 
not  accept  the  money  due  thereon,  and  would 
not  allow  respondents  to  have  the  property. 
The  evidence  of  waiver  of  tender  was  clear, 
and  fully  Justified  the  finding  that  a  tender 
of  the  purchase  price  had  been  waived  by 
appellant  Thomas  v.  Johnson,  186  Pac.  487; 
Pool  V.  Motter,  186  Pac.  714;  Cnmmings  v. 
Nielson,  42  Utah,  109,  129  Pac.  619;  Obrecht 
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f.  Land  &  Water  Co,  44  Utah,  270, 140  Pac 
117. 
Judgment  affirmed  with  coats. 


CORPMAN,    0.    J.,    and    FRICK, 
BON,  and  THURMAN,  JJ.,  concur. 


GID- 


(CT  Utah,  228) 

STATE  V.  TALARI  CO.     (NO.  3939.) 

(Sapreme  Court  of  Utah.    Not.  ZS,  IVM.) 

1.  Crlnlnal  law  <8=32l  I  (4)— indictment  and  la- 
formation  «=3l22(2)— complaint  before  |a«- 
tlce  suflleleat  to  charge  lesser  offense,  and 
Information  for  lesser  offense  proper. 

A  verified  complaint  before  a  Justice,  aa- 
serting  that  defendant  did  willfully,  etc.,  com- 
mit an  assault  on  another  with  a  knife,  etc., 
which  was  a  deadly  weapon,  with  intent  to  kill, 
sufficiently  alleged  an  assault  with  a  deadly 
weapon  ^th  intent  to  commit  bodily  harm,  for 
which  lesser  crime  defendant  was  held  after 
preliminary  examination,  and  the  information 
for  the  lesser  olfense  was  not  Tulnerable.^ 

2.  Criminal  law  «s>825(4)— Defendant,  desir- 
ing additional  Inatruetlona,  must  reqneat 
them. 

Where  defendant  requested  no  additional 
instructionB  on  the  law  of  aelf -defense,  he  can- 
not attack  the  instructions  on  the  ground  that 
they  did  not  show  the  jury  as  to  the  quantum 
of  the  burden  of  proof  that  was  placed  on  de- 
fendant by  his  invoking  self-defense. 

3.  Criminal  law  «=>863(l)— Giving  of  Instruc- 
tions to  Jury  after  retirement  reata  in  dis- 
oretloo  of  trial  court. 

Where  a  requested  instruction  through  in- 
advertence was  not  delivered  by  defendant's 
counsel  to  the  court  until  after  the  jury  had 
retired,  the  court  may,  in  its  discretion,  refuse 
to  give  the  instruction  though  correct. 

4.  Assault  and  battery  (S=>92— Defendant  need 
not  prove  self-defense  by  preponderance  of 
evidence. 

In  a  prosecution  for  assault  with  a  deadly 
weapon  with  intent  to  commit  bodily  hni-m, 
defendant,  who  invoiced  self-defense,  need  not 
prove  it  by  a  preponderance  of  the  evidence,  but 
ia  entitled  to  an  acquittal  if  on  the  whole  evi- 
dence the  Jury  entertains  reasonable  doubt  as 
to  whether  defendant  acted  in  self-defense.* 

5.  Criminal  law  «=9 1 1 73  (2)— Refusal  of  In- 
struction oa  self-defense  held  harmless. 

In  a  prosecution  for  assault  with  a  deadly 
weapon,  etc.,  the  refusal  of  a  requested  in- 
struction on  self-defense,  though  the  instruc- 
tion was  correct  and  the  refusal  erroneous, 
ia  no  ground  for  reversal,  where  there  was  no 
evidence  to  establish  his  self-defense. 

Appeal  from  District  Court,  Juab  County; 
D.  H.  Morris,  Judge. 

>  state  V.  Par.  45  UUh,  til,  146  Pao.  aO«,  Ann.  Cas. 
19178,  173  -,  State  v.  Nelson,  176  Pac.  MO. 
•Stats  V.  Kakartkos,  46  ITUh,  470,  146  Pac.  7E0. 


Frank  Talarlco  was  convicted  of  assault 
with  a  deadly  weapon,  with  intent  to  com- 
mit bodily  harm,  and  he  appeals.    Affirmed. 

C.  M.  Leatherbnry,  of  Eureka,  and  P.  N. 
Anderson,  of  Nepbi,  for  appellant 

Dan  B.  Shields,  Atty.  Gen.,  and  O.  C.  Dal- 
by,  Asst.  Atty.  Gen.,  for  the  State. 

WEBER,  J.  Defendant  appeals  frOm  a 
Judgment  of  conviction  on  the  charge  of  as- 
sault with  a  deadly  weapon  with  Intent  to 
commit  bodily  barm. 

This  prosecution  was  commenced  by  filing 
a  complaint,  under  oath,  before  a  justice  of 
the  peace^  In  which  It  was  charged: 

"That  on  the  16th  day  of  April,  A.  D.  1920. 
at  Juab  county,  state  of  Utah,  said  Frank 
Taiarico  did  then  and  there,  without  Just  cause 
or  excuse,  willfully,  unlawfully,  felonionaly, 
and  of  his  deliberate  premeditated  malice  afore- 
thought, commit  an  assault  upon  the  person  of 
George  Humble,  then  and  there  being,  with  a 
knife,  the  same  being  then  and  there  a  deadly 
weapon  which  he,  the  said  Frank  Taiarico,  then 
and  there  held  in  his  hand  with  intent  then 
and  there  to  stab,  cnt,  lacerate,  and  fatally 
wound  him,  said  George  Humble,  and  thereby 
to  kill  and  murder  him;  and  he,  the  said  Frank 
Taiarico,  with  said  knife  a  deadly  weapon 
in  tiis  hand  did  then  and  there,  without  just 
cause  or  excuse,  willfully,  unlawfully,  felonious- 
ly and  of  bis  deliberate  premeditated  malice 
aforethought,  and  with  great  force  stab  and 
cut  and  cause  said  knife,  a  deadly  weapon,  to 
enter, .lacerate,  and  grievously  wound  the  per- 
son of  said  George  Humble  on  and  in  his  neck, 
with  intent  then  and  there  to  kill  and  murder 
him,  the  said  George  Humble." 

A  preliminary  examination  was  had  on 
this  charge  before  the  Justice  of  the  peaces 
who  found  from  the  evidence  that  an  offense 
had  been  committed  by  the  defendant  whom 
he  therefore  bound  over  to  the  district  court 
on  the  charge  of  "assault  with  Intent  to  do 
bodily  harm,  and  witbont  Just  cause  or  ex- 
cuse,- with  a  deadly  weapon,  to  wit,  a  knlfe^ 
committed  ui;)on  the  person  of  George  Hum- 
ble." 

In  due  time  an  Information  was  ffied  In  the 
district  court  by  the  district  attorney,  charg- 
ing the  defendant  with  the  commission  of 
the  crime  of  assault  with  a  deadly  weapon 
with  the  Intent  to  do  great  bodily  injury. 

Defendant  interposed  a  motion  to  quash 
the  Information  upon  the  ground,  among  oth- 
ers, that  he  bad  not  had,  nor  had  he  waived, 
a  preliminary  hearing  upon  the  crime  with 
which  he  was  charged  In  the  Information. 
The  motion  was  overruled,  and  the  ruling  Is 
assigned  as  error. 

[1]  The  complaint  before  the  Justice  of  the 
peace  contains  every  essential  element  charg- 
ed in  the  information  filed  in  the  district 
court.  The  defendant  was  deprived  of  no 
constitutional  right  of  a  preliminary  exam- 
ination, as  he  claims,  and  the  district  attor- 
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ney.  In  filing  the  information  charging  as- 
sault with  a  deatUy  weapon  with  Intent  to 
do  hodlly  Injury,  charged  the  offense  for 
whldti  defendant  was  held  to  answer,  and  It 
was  obviously  included  in  the  complaint  filed 
with  the  Justice  of  the  peace.  That  such  an 
information  is  not  vulnerable  to  the  attadc 


which  was  made  ujKin  it  by  appellant  has  erred  in  not  giving  the  following  Instruction, 


been  decided  in  State  t.  Nelson,  170  Pac. 
860,  and  State  v.  Pay,  46  Utah,  411,  146  Pac. 
UOO,  Ann.  Cas.  1917B,  ITS. 

Briefly  stated,  the  facts  in  this  case  are 
that  on  April  16,  1920,  the  appellant  and  <me 
Oeor^e  Humble  were  on  the  1,400-foot  level 
of  the  Chief  Consolidated  mine  at  Eureka, 
Utah;  that  while  waiting  for  a  car  to  take 
them  to  the  surface  an  altercation  arose  be- 
tween appellant  and  Humble,  a  lessee  in  the 
mine,  who  had  prepared  a  small' sack  of  ore 
for  sample  purposes.  The  appellant  by  in- 
advertence, or,  possibly.  In  a  spirit  of  pleas- 
antry, dropped  Into  Bumble's  sapiple  bag  a 
idece  of  ore  from  another  point  in  the  mina 
When  Humble's  attention  was  called  to  what 
had  been  done,  he  became  angry  and  threat- 
ened to  knock  appellant's  "can"  off  If  he  did 
that  again.  Appellant,  a  moment  later,  of- 
fered to  fight,  but  Humble  refused,  saying 
he  would  see  appellant  on  top.  Nothing  fur^ 
ther  was  said  until  after  the  parties  to  the 
altercation  reached  the  top  and  passed  out 
of  the  gate.  As  stated  by  appellant's  coun- 
sel in  the  abstract  of  the  testimony,  the  fol- 
lowing was  the  substance  of  appellant's  tes- 
timony relating  to  what  occurred  after  the 
IMirtles  left  the  mine: 

"That  after  coming  ont  of  the  mine,  and 
while  checking  oat  from  work,  he  observed  sev- 
eral men  whom  he  thought  appeared  very  angry, 

and  heard  one  of  them  say  The  black  

— ^  is    coming    over   here   to 

take  a  white  man's  place.'  That  he  was  nerv- 
ous. When  he  went  out  of  the  gate  he  observ- 
ed Humble  waiting  there  with  bis  lunch  backet 
on  the  ground;  that  there  were  also  present 
other  men,  namely,  Brant,  Seely,  Mickel,  and 
Coats;  that  when  he  was  in  the  act  of  pass- 
ing Humble,  Humble  said  to  defendant,  'You 
black  son  of  a  bitch,  where  are  you  going,' 
and  it  was  then  that  he  struck  Humble." 

It  is  undisputed  that  defendant  struck 
Humble  in  the  ne<^  with  a  knlfe^  inflicting 
a  wound  about  one  inch  in  depth.  After 
striking  Humble,  the  defendant  ran,  but  was 
caught  and  beaten  by  others  who  were  pres- 
ent. The  knife  was  found  outside  of  the 
mine  gate,  and  was  afterwards  identified  by 
defendant  as  the  knife  with  which  be  cut 
Humble. 

[2]  Instruction  No.  10  was  excepted  to 
because  It  did  not  "fully  and  completely 
state  the  law  of  self-defense,"  and  the  same 
objection  is  made  to  instruction  Na  11.  It 
is  urged  by  appellant  that  those  instructions 
"da  not  abow  the  jury  as  to  the  quantum  of 


the  burden  of  proof  that  was  placed  upon 

the  defendant  by  his  invoking  self-defense." 
No  other  fault  is  found  with  the  instructions. 
If  additional  Instructions  were  desired,  they 
should  have  been  requested  in  due  time  by 
defendant 
[3]  It  is  insisted,  however,  that  the  court 


which,  by  Inadvertence  of  appellant's  coun- 
sel, was  not  delivered  to  the  court  until  aft- 
er the  jury  had  retired: 

"You  are  instructed  that  a  person  has  a 
right  to  fight  in  his  necessary  self-defense, 
and  to  take  the  life  of  his  assailant,  if  he  be- 
lieves, in  good  faith,  that  it  is  necessary  for 
him  to  do  so  in  order  to  prevent  great  bodily 
harm  or  death  at  the  hands  of  his  assailant. 
If  the  evidence  on  this  point  was  such  as  to 
raise  in  year  minds  a  reasonable  doubt  as  to 
whether  or  not  the  defendant  acted  in  good 
faith,  and  upon  reasonable  appearances  of  dan- 
ger, or  the  receiving  great  bodily  harm  or 
death  at  the  hands  of  his  assailant,  then  the 
jury  should  resolve  such  doubt  in  favor  of  the 
defendant,  and  find  him  not  gnilty." 

When  his  attention  was  called  to  the  re- 
quest, the  court  said  it  was  then  too  late 
to  give  it  to  the  jury,  and  as  that  ruling  was 
within  the  court's  discretion  no  error  was 
committed  by  the  refnsaL  The  court  could 
have  recalled  the  Jury  and  given  the  instruc- 
tion requested.  Had  the  instruction  been  re- 
quested in  time,  it  would  undoubtedly  have 
been  given  by  the  court. 

[4,  (]  The  rule  is  well  established  In  crim- 
inal cases  in  this  Jurisdiction  that  upon  a 
a  claim  and  proof  of  self-defense  the  defend- 
ant, in  order  to  prevail,  is  not  required  to 
establish  his  claim  by  a  preponderance  of 
the  evidence,  but  is  entitled  to  an  acquittal 
if  on  the  whole  evidence  the  jury  entertains 
a  reasonable  doubt  as  to  whether  or  not  he 
acted  in  self-defense.  State  v.  Kakarlkos,  45 
Utah,  470,  146  Pac.  760.  If  the  Instruction 
had  been  requested  in  due  time  and  had  not 
been  given  by  the  court,  such  refusal  would 
still,  under  the  evidence  as  shown  by  the 
record,  and  viewed  in  die  light  most  favora- 
ble to  defendant,  not  have  constituted  error 
prejudicial  to  the  substantial  rights  of  de- 
fendant While  the  theory  of  counsel,  per- 
sistently and  strenuously  urged,  was  that 
of  self-defense,  it  was  nevertheless  all  theory 
and  no  evidence,  all  shadow  and  no  sub- 
stance^ 

The  other  objections  though  plausibly  pre- 
sented are  purely  technical;  if  errors  were 
committed  by  the  court  they  were  unimpor- 
tant and  trivial,  and  it  is  apparent  that  they 
did  not  result  in  a  miscarriage  of  justice. 

Appellant  had  a  fair  and  impartial  trial, 
and  the  Judgment  is  therefore  affirmed. 

CORFMAN,  C.  J.,  and  FBICK,  QIDBOM,. 
and  THD&MAN,  3J^  ooncor. 
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(49  Oal.  App.  400) 

WOLFF  V.  CITY  OF  LOS  ANGELES.    EICH. 

HOLZ  V.  SAME.    KEYM   v.  SAME. 

(Civ.  3450-3452.) 

(District  Court  of  Appeal,  First  District,  Di- 
Tision  2.  California.  Sept  29,  1920.  Opin- 
ion of  Supreme  Court  in  Banlc,  Denyinj; 
Hearing,  Not.  24,  1920.) 

1.  Damages  <S=33— Rule  of  damnnm  absque  In- 
juria foundation  of  Code  provisions  for  dam- 
ages;  "detriment" 

The  old  rule  of  damnum  absque  injuria  is 
the  foundation  of  Civ.  Code,  {  3281,  providing 
every  person  suffering  detriment  from  the  un- 
lawful act  or  omission  of  another  may  recover 
compensation,  and  section  3282,  providing  that 
detriment  is  a  loss  or  barm  suffered  in  person 
or  property,  and  unless  the  detriment  is  the 
result  of  an  unlawful  act  or  omission  there  is 
no  right  to  damages. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Detri- 
ment] 

2.  Eminent  domain  €=969  —  Owner  of  private 
property  Injured  for  public  benefit  must  be 
oompensated. 

It  is  fundamental  that  private  property  can- 
not be  taken  for  a  public  use  without  compen- 
sation made,  under  Const  art  1,  |  14,  and  com- 
pensation must  also  be  made  to  the  owner  if  his 
property  is  injured  for  the  publil  benefit 

3.  Eminent  domain  €=>82  —  Compensation  In 
some  oases  to  owners  of  property  not  abut- 
ting on  improvement. 

Under  Const  art.  1,  §  14,  owners  of  prop- 
erty, not  directly  abutting '  on  or  touched  by 
part  of  a  highway  graded  or  closed,  cannot  be 
arbitrarily  denied  the  right  to  damages,  but, 
on  the  other  hand,  every  depreciation  in  value 
of  property  by  reason  of  a  public  improvement 
in  the  neighborhood  cannot  be  made  the  basis 
of  an  award  of  damages. 

On  Hearing  in  Supreme  Court 

4.  Eminent  domain  ®=>i07  —  No  damages  for 
injury  occasioned  by  Improvement  In  next 
block,  though  It  lessened  travel  near  plaintiff's 
property. 

Under  Const  art  1,  {  14,  a  landowner  was 
not  entitled  to  recover  damages  from  a  city 
by  reason  of  an  improvement,  where  the  ut- 
most that  the  evidence  tended  to  show  was  that 
by  reason  of  the  grading  of  one  block  of  a 
street  located  a  considerable  distance  away  and 
beyond  another  cross  street  which  in  no  way 
interfered  with  the  easy  and  convenient  ac- 
cess of  plaintiff's  property  by  other  streets, 
the  use  of  the  street  as  a  thoroughfare  near, 
plaintiff's  property  was  not  as  extensive  as  be- 
fore the  grading. 

Appeals  from  Superior  Court,  loa  Angeles 
County;    L.  W.  Myers,  Judge. 

Actions  by  Esther  Wolff,  Phillip  Elchholz, 
and  Sophia  A.  Keym,  respectively  against 
the  City  of  Los  Angeles.  Judgments  for  de- 
fendant, and  plaintiffs  appeaL     Affirmed  In 


the  District  Court  of  Appeal,  and  bearing 
denied  la  Supreme  Court 

Fotd  &  Hammond  and  Henry  O.  Bodkin, 
all  of  Los  Angeles,  for  appellants. 

Charles  fi.  BnmeU,  City  Atty.,  and  B.  I<. 
Hanley,  Deputy  City  Atty.,  both  of  Los  An- 
geles, for  respondent 

BBITTAIN,  X.  The  plaintiffs  In  tbese 
three  cases  appeal  from  several  Judgments 
rendered  against  them  upon  nonsuits  grant- 
ed on  motion  of  the  respondent  municipality. 
The  cases  were  conscrfldated  for  the  purpose 
of  the  respective  appeals,  It  being  stipulated 
that  the  Judgment  in  the  Wolff  case  should 
control  the  determination  of  the  other  two 
appeals.  The  plaintiffs  as  owners  of  their 
respective  lots  of  laud  sued  for  damages  for 
injuries  claimed  to  have  been  suffered  by 
them  by  reason  of  the  depreciation  of  the 
values  of  their  lands  caused,  as  they  alleged, 
by  the  opoiing  of  North  Broadway  tunnel 
and  the  grading  of  the  approaches  thereto 
and  of  adjacent  streets  In  the  city  of  Los 
Angeles.  Except  in  regard  to.  the  exact  lo- 
cation of  the  respective  properties,  their  val- 
ues and  the  amount  of  d^reclation.  If  any, 
was  caused  by  the  opening  of  the  tunnel,  the 
facts  of  the  three  cases  are  the  same  and  are 
unquestioned. 

[1,  2]  The  work  in  question  was  done  un- 
der ordinances  adopted  pursuant  to  a  gener- 
al act'  of  the  Legislature  permitting  such 
work  to  be  done  by  municipalities  under  the 
assessment  plan.  No  question  is  presented 
concerning  the  power  of  the  municipality  to 
order  the  work  to  be  done,  nor  of  the  regu- 
larity of  the  procedure,  nor  Is  there  any  re- 
garding the  preliminary  steps  taken  by  the 
plaintiffs  to  perfect  their  right  to  sue.  The 
sole  question  Is  whether  upon  the  evidence 
before  the  court  at  the  time  the  motion  for 
nonsuit  was  made  the  respective  plaintiffs 
were  entitled  to  damages,  or  whether  the 
cases  were  within  the  old  rule  that  damages 
are  never  recoverable  without  a  showing  of 
legal  Injury.  The  old  rule  of  damnum  absque 
Injuria  is  the  foundation  of  the  Code  provi- 
sions that  "every  person  who  suffers  detri- 
ment from  the  unlawful  act  or  omission  of 
another,  may  recover  from  the  person  In 
fault  a  compensation  therefoi^  In  mcmey, 
which  Is  called  damages."  (Civ.  Code,  S 
3281),  and  that  "detriment  Is  a  loss  or  harm 
suffered  In  person  or  property"  (Civ.  0)de, 
i  3282).  In  these  cases  It  is  claimed  there 
was  a  loss  or  harm  suffered  In  the  property 
of  the  appellants,  but  unless  this  detriment 
was  the  result  of  an  unlawful  act  or  omis- 
sion, there  Is  no  right  to  damages.  As  has 
been  stated,  there  Is  no  question  concerning 
the  lawfulness  of  the  work  done  by  the  mu- 
nicipality. None  of  the  property  of  the  re- 
spective plaintiffs  abutted  on  any  of  the  work 
done,  and  therefore  there  was  no  physical 


9For  otlur  cmae*  ■••  wme  topic  and  KBT-M  UMBER  la  aU  KeT-Numb«re4  Dlcnts  and  lBd«Ma 


Digitized  by 


Google 


GbI.) 


WOIiPP  ▼.  CITY  OF  1X)S  AirOEIiES 
(Its  P.) 


taking  of  or  change  In  the  respectlye  prop- 
erties. It  la  fundamental  that  private  prop- 
erty cannot  be  taken  for  public  use  without 
compensation  made,  and  In  this  state  alnce 
the  adoption  of  the  present  CSonstitntlon  In 
1879,  compensation  must  also  be  made  to  the 
owner  if  bis  property  Is  injured  for  the  pub- 
lic benefit  The  claims  of  the  plalntifTs  rest, 
thwefore,  solely  upon  the  contention  that 
their  properties  have  been  Injured  for  the 
public  benefit  without  compensation  having 
been  made. 

[3]  In  reliance  upon  decisions  of  the  high- 
est courts  of  other  states  and  isolated  texts 
of  able  writers  upon  the  subjects  of  high- 
ways and  municipal  corporations,  the  par- 
ties before  the  court  argue  for  and  against 
the  adoption  of  a  rule  wlilch  in  such  cases 
as  these  would  arbitrarily  deny  the  right  to 
damages  to  owners  of  property  not  directly 
abutting  on  or  tonChed  by  the  part  of  the 
highway  graded  or  dosed.  This  court  is  nn- 
wllllng  to  give  approval  to  sudi  a  rule,  which 
in  its  opinion  would  denude  the  constitu- 
tional provision  of  much  of  the  benefit  and 
security  intended  to  be  guaranteed  to  the 
property  owner  on  its  adoption.  That  the 
rule  contended  for  on  the  part  of  the  munio- 
tpallty  Is  too  narrow  this  court  has  no  doubt. 
On  the  other  hand,  the  court  is  not  of  the 
opinion  that  every  depredation  in  value  of 
property  by  reason  of  a  public  Improvement 
in  the  neighborhood  can  be  made  the  basis 
of  an  award  of  damages.  For  instance,  the 
owner  of  a  store  or  apartment  house  on  a 
much-traveled  street  might  lose  the  greater 
part  of  his  trade,  or  the  rental  or  sale  val- 
ue of  his  property  might  be  cut  in  half,  by 
the  public  grading  and  Improving  another 
and  parallel  street  one  or  two  blocks  away, 
which,  by  giving  more  direct  access  to  dis- 
tant parts  of  the  dty,  or  by  causing  the  ad- 
joining property  to  be  improved  with  newer 
and  more  attractive  buildings,  would  cause 
the  public  to  use  the  newly  Improved  thor- 
oughfare and  largely  to  abandon  the  old,  yet 
that  indirect  result  of  the  lawful  improve- 
ment would  not  give  rise  to  damages.  For 
any  one  of  a  multitude  of  reasons,  or  for  no 
reason  at  all,  trafiBc  may  swing  from  one 
street  to  another  at  any  time,  and  when  one 
buys  property  he  buys  with  knowledge  of 
such  fortuitous  changes. 

The  constitutional  provision  In  question 
(article  1,  {  14),  is  thatr- 

"Private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation 
having  first  been  made,"  etc. 

'  It  has  been  under  consideration  hy  the 
Supreme  Court  in  a  number  of  cases,  but  the 
exact  qneetion  presented  here  has  never  been 
directly  answered.  In  the  first  case  where 
the  right  to  compensation  for  damage  to 
property  arose  after  the  adoption  of  the  pres- 
ent Constitution,  the  court,  adopting  the  lan- 
guage of  Mr.  Justice  Thornton,  said: 


"To  what  kind  of  damage  does  this  word 
'damaged'  refer?  We  think  it  refers  to  some- 
thing more  than  a  direct  or  immediate  damage 
to  private  property,  such  a«  its  invasion  or 
spoliation.  There  is  no  reason  why  this  word 
should  be  construed  in  any  other  than  its  or- 
dinary and  popular  sense.  It  embraces  more 
than  the  taking.  If  it  did  not  refer  to  more 
than  the  damage  above  mentioned,  the  word 
'damaged'  in  the  clause  relied  on  would  be  su- 
perfluoos.  [Page  501.]  •  •  •  The  provision 
indndes  damage  to  private  property,  including 
land  and  whatever  is  attached  to  it.  [Pages 
506-606.]  •  •  •  We  do  not  intend  to  say, 
cor  do  we  think,  it  extends  to  such  damage  as 
the  owner  of  the  property  injured  sustains  in 
common  with  the  other  abutters  on  the  street 
or  the  general  public,  but  only  to  that  spedal 
injury  which  he  receives  over  and  above  such 
common  injury."  Reardon  v.  San  Frandsco,  66 
Oal.  4^  e  Pae.  S17,  56  Am.  Rep.  109. 

In  tbe  Reardon  Case  there  was  physical 
Injury  to  the  plaintiff's  land.  Recovery  for 
that  Injury  might  have  been  had  as  for  a 
tort,  upon  a  proper  showing,  regardless  of 
the  constitutional  provision.  The  language 
of  the  decision  was  broad  enough  to  reach  a 
case  where  there  was  no  physical  injury. 
Suppose,  for  instance,  one  owned  property  on 
a  street  having  an  outlet  in  one  direction 
only,  and  the  mnnidpallty  should  grade  the 
only  cross  street  to  a  level  so  far  above  or  so 
far  below  that  of  the  street  on  which  the 
property  was  located  as  to  make  access  to 
the  property  practically  impossible.  If  such 
a  condition  existed,  the  damage  would  be 
within  the'  protection  of  the  Constitution 
and  the  right  of  the  owner  to  recover  would 
In  no  way  d^oid  on  the  proximity  of  the 
injured  lot  to  the  actual  work  done,  nor 
would  the  fact  that  the  particular  lot  was 
not  physically  injured  have  any  proper 
weight  In  the  consideration  of  the  case. 
There  is  nothing  at  variance  with  these  views 
la  the  case  of  Elachus  v.  Los  Angeles,  etc., 
Ry..  108  Oal.  617, 37  Pac.  751. 42  Am.  St  Rep. 
149,  where  it  is  said: 

"The  Constitution  does  not  however,  author- 
ize a  remedy  for  every  diminution  in  the  value 
of  property  that  is  caused  by  a  public  improve- 
ment. The  damage  for  which  compensation  is 
to  be  made  is  a  damage  to  the  property  itself, 
and  does  not  include  a  mere  infringement  of  the 
owner's  personal  pleasure  or  enjoyment. 
Merely  rendering  private  property  less  desira- 
ble for  certain  purposes,  or  even  causing  per- 
sonal annoyance  or  discomfort  in  its  use,  will 
not  constitute  the  4amage  contemplated  by  the 
Constitution;  but  the  property  itself  must  suf- 
fer some  diminution  in  substance,  or  be  ren- 
dered intrinaically  less  valuable  by  reason  of 
the  public  use." 

In  the  case  supposed  of  a  lot  on  a  cul-de- 
sac  entirely  cut  off  from  access,  while  there 
would  be  no  physical  detriment  to  the  lot 
Itself,  there  would  he  a  substantial  diminu- 
tion of  Its  availability  for  any  purpose,  and 
it  would  be  rendered  Intrinsically  leas  valu- 
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able  by  reason  of  the  pnbUc  use.  In  sach  an 
Instance,  the  rule  of  the  Reardon  Case  would 
apply.  In  numerous  later  cases  the  salutary 
rules  of  the  Reardon  and  Eachus  Cases  have 
been  applied,  and  there  Is  no  great  difficulty 
in-  applying  them  to  these  appeals,  without 
laying  down  the  rule  contended  for  by  the 
respondent  munldpallty. 

Stated  most  strongly  for  the  appellants,  at 
the  time  of  the  motion  for  nonsuit,  the  evi- 
dence showed  that  the  lands  of  the  respec- 
tlTe  appellants  were  situated  at  or  |iear  a 
street  parallel  with  North  Broadway,  An- 
other parallel  street  Intervened  between  the 
two.  The  lands  were  near  or  abutted  on  a 
transverse  street,  known  as  California  street, 
parallel  to  which,  one  block  away,  ran  Tem- 
ple street.  The  first  block  ot  California 
street  between  North  Broadway  and  the 
lands  of  the  appellants  was  necessarily  grad- 
ed, and  the  incline  was  increased,  so  that  It 
was  not  so  convenient  for  use  as  it  bad  been. 
The  grade  on  Temple  street  was  not  changed, 
and  the  lands  in  question  were  readily  ac- 
cessible by  way  of  that  street.  There  was 
less  traffic  along  California  street  than  for- 
merly, but  it  did  not  appear  that  this  was 
caused  entirely  by  the  grading  of  California 
street  Rentals  were  depreciated,  but  the 
witnesses  for  the  respective  plalnttfls  dif- 
fered greatly,  both  in  regard  to  the  degree 
of  depreciation  and  the  fractional  part  there- 
of which  might  have  been  caused  by  the  grad- 
ing, since  it  was  admitted  that  rentals  and 
sale  values  of  all  the  land  In  the  vicinity  had 
been  falling  for  a  considerable  time  and  ex- 
tent by  reason  of  local  conditions  in  no  way 
connected  with  the  public  improvement. 
The  motion  for  nonsuit  was  general,  and  up- 
on the  ground  that  the  plaintiffs  had  failed 
to  prove  any  damage  for  whidi  they  were 
entitled  to  recover.  The  cases  are  clearly 
within  the  rule  announced  in  Bachus  y.  Los 
Angeles,  etc..  By.,  supra. 

The  Judgment  is  affirmed  In  each  of  the 
three  appeals. 

We  concur:    LANGDON,  P.  J. ;  NOURSB,J. 

Opinion  of  Supreme  Court  In  Bank  Denying 
Hearing. 

PER  CURIAM.  [4]  Without  committing 
ourselves  to  all  that  is  said  in  the  District 
Court  of  Appeal  opinion,  we  think  the  opin- 
ion clearly  shows  that  in  th}s  case  there  was 
no  such  damage  shown  as  to  warrant  a  re- 
covery. The  utmost  that  the  evidence  tends 
to  show  is  that  by  reason  of  the  grading  of 
one  block  of  California  street,  located  a  con- 
siderable distance  from  plainUfC's  property 
and  beyond  another  cross  street,  which  in  no 
way  interfered  with  the  easy  and  convenient 
access  to  plaintiff's  pn^perty  by  other  streets, 
the  use  of  California  street  as  a  thorough- 
fare near  plaintiff's  property  was  not  as  ex- 


tensive as  before  audi  grading.  Assuming 
this  to  have  been  provoi.  It  did  not  show 
that  damage  contemplated  by  the  constitu- 
tional provision.  This  is  suffidentiy  shown 
by  the  opinion  of  OtB  District  Conrt  of  Ap- 
peaL 

The  application  for  a  hearing  in  this  ooait 
is  denied. 

All  ooncnr. 


(49  Cal.  App.  iiSi 
CLARK    V.    JOHNSTON    at    al.     SAME    *. 
OAMPIN  et  aL   SAME  v.  TAYLOR  at  aL 
(Civ.  3211,  S.  F.  963Q.) 

(District  Conrt  of  Appeal,  First  District,  W- 
vision  1,  California.  Sept  20,  1920.  Opin- 
ion of  Supreme  Court  in  Bank,  Denying 
Hearing,  Nov.  19,  1920.) 

I..  Appeal  and  error  «=>93l  (3)  —  To  support 
order  findings  presumed  to  have  been  made. 
No  formal  findings  of  facts  having  been 
filed,  court  must  be  presumed  on  appeal  to  have 
found  to  be  true  evidence  and  affidavits,  filed  in 
support  of  a  motion  to  set  aside  satisfaction  of 
judgment  In  support  of  an  order  granting  audi 
motion. 

2.  Judament  <8=s898(2)  —  Satisfaotioa  aatarwi 
ky  fraud  set  aside  o*  motion. 

A  party  to  the  record  may  have  a  satisfae- 
tion  of  Judgment  entered  in  fraud  of  his  rights 
set  aside  on  motion  in  the  immediate  action  in 
which  the  judgment  is  entered. 

On  Hearing  in  Supreme  Court. 

3.  Judgment  «=»898(4)  —  Satisfaction,  frautfa- 
lently  entered,  set  aside  on  motion  of  third 
person. 

Where  promissory  notes  were  assigned  to 
another  for  the  sole  purpose  of  a  suit  upon 
them,  and  defendants  knew  that  plaintiff  was 
merely  a  nominal  party,  a  satisfaction,  given 
pursuant  to  an  arrangement  between  the  nom- 
inal plaintiff  and  the  judgment  debtors,  which 
was  in  actual  fraud  of  the  real  party  in  inter- 
est in  the  Judgment  will  be  set  aside,  on  mo- 
tion of  such  real  party  in  interest  under  Cod* 
Civ.  Proc.  !  385. 

Appeal  from  Superior  Ooort,  Citjr  and 
County  of  San  Francisco;  Oea  A.  Stnrte- 
vant.  Judge. 

Actions  by  W.  A.  Claric  against  D.  B. 
Johnston  and  A.  B.  Davis,  against  D.  D. 
Campin  and  A.  B.  Davla,  and  against  Am- 
brose Taylor  and  A.  B.  Davis,  consolidated. 
Judgments  for  plaintiff.  From  orders,  on 
motions  by  J.  J.  Bauer  and  by  X  A.  Miller, 
vacating  satisfaction  of  Judgmenta,  Uie  de- 
fendants appeaL  Affirmed  in  the  IMsiilct 
Court  of  Appeal,  and  hearing  denied  In  Sa- 
preme  Court 

Fred  0.  Peterson,  for  appellanta. 

H.  M.  Anthony,  of  San  Francisco,  for  n- 

spondents. 
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BEASLT,  Judge  pro  tern.  These  are  ap- 
peals by  tlie  defendants  in  the  several  cases 
from  Identical  orders  vacating  In  each  case 
a  satisfaction  of  Judgment  tlteretofore  en- 
tered in  favor  of  the  regpectlye  plaintiffs 
In  the  actions  entitled  as  above.  The  orders 
were  made  upon  the  motion  of  the  respondent 
Bauer,  a  stranger  to  the  record.  There  are 
three  cases  similar  In  all  respects,  consoli- 
dated by  Btlpulatlcm  and  tried  together  In 
the  superior  court,  and  they  are  here  upon  a 
consolidated  record  under  section  941a  et 
seq.  of  the  Code  of  Civil  Procedure. 

Avoiding  so  far  as  possible  unnecessary 
detail  the  facts  of  the  three  cases  may  I>e 
stated  as  follows;  Clark,  the  plaintiff,  was 
a  bookkeeper  in  the  office  of  Bauer,  a  col- 
lector. Bauer  held  three  promissory  notes 
as  indorsee  or  assignee  against  Davis  and 
hia  codefendants.  Baoer  transferred  these 
notes  to  Clark  by  assignments  absolute  in 
form.  The  purpose  of  the  asaignmentB  was 
solely  that  Clark's  name.sliould  be  used  as 
plaintiff  in  these  actions,  which  were  ac- 
cordingly begun  in  his  name,  one  against 
Johnston  and  Davis,  another  against  Campln 
and  Davis,  and  the  third  against  Taylor  and 
Davis.  A  fourth  action  not  embodied  in  this 
record  figured  in  the  facts  as  they  finally  de- 
veloped In  the  trial  court  These  cases  went 
to  Judgment  in  favor  of  plaintiff,  the  amounts 
thereof  and  of  the  fourth  Judgment  above 
enumerated  aggregating  about  $3,500.  In 
this  state  of  the  cases  Clark,  at  the  instance 
of  Davis,  satisfied  the  Judgments  by  direc- 
tions in  writing  to  the  clerk,  which  tlie  latter 
Obeyed  by  entering  the  satisfactions  of  rec- 
ord. For  these  satisfactions  Clark  took  from 
Davis  a  check  for  $60  and  a  promissory 
note  for  $1,950.  Clark  made  no  profit  per- 
sonally from  the  transaction,  as  he  turned 
over  and  delivered  the  check  and  the  note 
to  Baner's  attorney,  who  was  also  Clark's 
attorney  in  the  case.  In  one  of  the  actions 
a  writ  of  attachment  had  been  Issued  and 
levied,  and  to  secure  the  release  of  the  prop- 
erty taken  imder  this  writ  the  Fidelity  &  De- 
posit Company  of  Maryland  had,  at  the  in- 
stance of  Davis  and  his  codefendant,  ex- 
ecuted an  undertaking,  and  the  surety  com- 
pany, in  turn,  in  order  to  secure  itself,  had 
taken  from  the  defendants  in  the  action  cer- 
tain collateral.  This  was  released  npcm  prea- 
oitatlon  to  the  surety  company  of  proof  of 
satisfaction  executed  by  Clark.  The  rights 
of  the  Fidelity  &  Deposit  Company  are  not 
Involved  in  this  matter,  as  no  attempt  was 
made  in  the  proceedings  following  the  satis- 
faction to  re-establish  any  rights  of  Bauer  or 
Clark  against  It.  Davis  by  secnilng  the  satis- 
faction of  the  several-  Judgments,  if  It  la 
permitted  to  stand,  will  profit  to  the  extent 
of  having  settled  Judgments  in  about  the  sum 
of  $3,600  for  a  promissory  note  of  problem- 
atical value  and  $50  in  cash,  and  also  by  hav- 
•Ing  procured  the  release  of  the  collateral 
183P.-65 


held  by  the  surety  company  as  security  tor 
its  undertaking  given  upon  the  release  of 
the  levy  of  the  writ  of  attachment. 

[1]  Fcdlowlng  this  satisfaction  proceedings 
were  Instituted  by  Bauer  npon  which  this  ap- 
peal is  predicated.  Baner  in  each  action 
noticed  a  motion  to  set  aside  the  satisfac- 
tion. This  motion  was  based  npon  the 
ground  that  the  satisfaction  of  Judgment 
"was  made  and  entered  without  right  ana 
without  consideration."  In  support  of  hU 
motion  Bauer  filed  certain  afl3davlts  of  him- 
self and  hla  attorney,  showing  that  Clark 
had  no  Interest  wliatever  in  the  notes  or  in 
the  Judgment ;  that  the  assignments  to  him 
had  been  made  solely  for  purposes  of  col- 
lection, and  only  with  the  intent  upon  bis 
part  and  upon  that  of  Bauer  ttiat  he  should 
nominally  be  plaintiff  in  the  action;  that 
he  was  not  permitted  to  conduct  or  manage 
the  litigation  In  any  way;  that  he  paid  none 
of  the  costs,  and  that  he  was  in  short  a 
mere  figurehead  in  the  case,  and  that  Clark 
bad  nothing  whatever  to  do  with  the  actions 
exc^t  that  they  were  proaecnted  in  his 
name:  tliat  at  all  times  Bauer  was  the  owner 
of  the  notes  and  Judgments,  and  that  all 
these  facts  were  at  all  times  known  to  Da- 
vis; that  Bauer  had  never  authorized  Clark 
to  adjust,  compromise,  or  settle  the  actions 
or  to  satisfy  the  Judgments  therein;  and  that 
Clark  had  no  authority  to  do  any  of  these 
tilings.  Certain  counter  a£Bdavlta  were  filed 
in  the  matter,  but  the  trial  court  found  In  ac- 
cordance with  the  facts  above  stated,  or  at 
least  it  must  be  presumed  to  have  so  found 
in  support  of  the  order  which  it  subsequently 
made ;  no  formal  findings  upon  the  matter 
having  been  filed.  Certain  oral  testimony 
was  presented  at  the  hearing,  and,  among 
Other  things,  Bauer  testified  that  he  had  told 
Davis  distinctly  that  Clark  had  no  Interest 
whatever  In  the  Judgments.  Upon  this  state 
of  the  record  the  trial  court  vacated  the 
satiafactiom  of  Judgment  in  each  case. 

[2]  Upon  this  record  it  la  contended  by 
app^lants  that  Bauer,  being  a  stranger  to  the 
record,  could  not  be  heard  to  move  to  vacate 
the  satisfaction.  Of  course,  a  party  to  the 
record  may  have  a  satisfaction,  entered  in 
fraud  of  his  ri^ts,  set  aside  on  motion  in 
the  immediate  action  in  which  the  Judgment 
is  entered.  Haggln  v.  Clark,  61  CaL  1.  This 
case  takes  us  so  far  In  the  controversy  upon 
firm  ground.  The  Court  of  Appeals  of  the 
state  of  New  York  went  a  step  further  in 
the  case  of  McGregor  v.  Comstock,  28  N.  Y. 
237.  The  case  involved  facts  so  nearly  like 
those  of  the  case  before  us  as  to  be  indis- 
tinguishable in  principle.  Comstock,  a  ten- 
ant of  Wlnthrop,  was  sued  in  ejectment  by 
McOregor  and  others.  C<mistock  had  Judg- 
ment for  his  costs.  The  plaintiffs  and  their 
attorneys  knew  from  the  beginning  of  the 
action  that  Comstock  was  not  the  real  de- 
fendant in  the  case,  bnt  that  Winthrop  waa 
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the  person  in  whose  interest  the  defense  wns 
being  made.  The  judgment  was  satisfied 
by  C!omstoclc  unknown  to  and  without 
consultation  with  Winthrop,  after  the  lat- 
ter had  procured  an  execution  and  its  levy 
against  property  of  some  of  the  defendants. 
The  Court  of  Appeals,  affirming  an  order 
vacating  the  satisfaction,  said: 

"The  order  appealed  bam  should  be  affirmed, 
whether  the  appUcotioii  for  the  order  be  re- 
garded as  made  by  defendant's  attorney  on  his 
own  behalf  to  enforce  his  lien  as  attorney,  or 
on  behalf  of  his  client,  who  was  the  real  party 
in  interest,  ana  defended  the  action  In  the  name 
of  the  nominal  defendant  for  his  own  benefit" 

After  a  further  discussion  the  writer  of 
the  opinion  continues: 

"I  am  also  of  the  opinion  that  nnder  the  dr- 
camstances  Winthrop  is  to  be  regarded  as  the 
equitable  asgignee  of  the  Judgment  as  between 
him  and  Comstock,  and  that  the  giving  of  the 
satisfaction  piece  by  Comstock  was  a  fraud 
upon  the  rights  of  Winthrop.  Winthrop  had 
assumed  the  whole  defense  of  the  action,  and 
incurred  all  the  expenses  of  the  litigation. 
Comstock  paid  nothing,  and  was  liable  for  noth- 
ing to  the  attorney  employed  to  defend.  He 
had  no  equitable  or  legal  right  to  the  fruits  of 
the  judgment.  The  payment  of  the  judgment 
to  Comstock  with  knowledge  of  the  facts  was  a 
fraud  upon  Winthrop.  The  facts  disclosed  in 
the  affidavit  show  conclusively  that  a  fraud  was 
intended  to  be  perpetrated.  It  would  be  a  re- 
proach to  the  law  it  such  purpose  could  not  be 
defeated." 

In  a  case  of  similar  import,  but  where 
the  facts  differed  in  this,  that  the  judgment 
was  assigned  after  It  was  entered,  the  Su- 
preme Court  of  Errors  and  Appeals  of  New 
Jersey  said: 

"Where  there  has  been  a  cancellation  of  judg- 
ment procured  by  fraud  and  mistake,  •  •  * 
this  court  has  the  power  to  vacate  such  cancel- 
lation, and  restore  the  lien  of  the  judgments, 
saving  the  rights  of  intervening  creditors,  who 
have  in  good  faith  and  without  notice,  given 
credit  and  obtained  liens  upon  belief  that  such 
judgments  have  been  legally  satisfied."  Keogh 
V.  Delaney,  40  N.  J.  Law,  87. 

The  case  presented  the  following .  facts: 
At  the  request  of  Delaney  and  his  son,  who 
was  his  surety,  <»e  Bonnell  paid  Keo^  his 
judgment  and  took  an  assignment  thereof. 
Delaney  gave  Bonnell  a  note  for  the  amount, 
for  which  It  was  agreed  that  the  Judgment 
should  stand -as  collateral.  Delaney  applied 
to  Keogh's  attorney  for  a  satisfaction,  which 
was  given  him  inadvertently  and  procured 
without  Bonnell's  knowledge.  This  act  on 
the  part  of  Delaney  was  held  to  be  fraudu- 
lent, and  upon  motion  of  Bonnell  the  satis- 
faction was  set  aside. 

Potter  V.  Hunt  &  Sloane,  68  Mich.  242,  36 
N.  W.  68,  presents  from  a  somewhat  dif- 
ferent standpoint  the  same  principle.  Potter 
sued  Hunt  and  Sloane  on  two  promissory 
notes.    Hunt  successfully  defended  to  Judg- 


ment for  his  costs.  Potter  knew  that  Hunt 
had  defended  the  case  alone;  that  Sloane 
was  Insolvent  and  friendly  to  Potter  and 
desired  his  success  in  the  litigation.  Sloane's 
action  in  satisfying  the  judgment  was  set 
aside  by  the  court  on  the  ground  that  it  was 
a  fraud  upon  Hunt  It  will  be  noted  that, 
while  Sloane  was  a  nominal  party  to  the  ac- 
tion, he  had  taken  absolutely  no  part  in  the 
defense  of  the  cause,  and  had  apparently 
given  all  the  aid  and  comfort  possible  to  the 
plalntiir  In  the  case. 

It  was  held  In  Henry  v.  Traynor,  42  Minn. 
234,  44  N.  W.  11,  that  the  entry  of  satis- 
faction of  judgment  may  be  vacated  when 
it  operates  to  the  disadvantage  of  a  third 
Iiarty  having  a  lien  on  the  judgment  or  en- 
titled to  be  protected  or  secured  by  it 

In  our  own  state  there  Is  no  direct  au- 
thority upon  the  point  at  issue.  The  near- 
est approach  to  it,  aside  from  the  case  of 
Haggln  V.  Clark,  supra.  Is  the  provision  of 
the  Code  of  Civil  Procedure  (section  385)  that 
In  case  of  certain  transfers  of  interest  the 
action  or  proceeding  may  be  continued  in 
the  name  of  the  original  party,  or  the  court 
may  allow  the  person  to  whom  the  transfer 
is  made  to  be  substituted  In  the  action  or  pro- 
ceeding. Under  that  section  if  Rauer  had 
taken  an  assignment  from  Clark  upon  the 
entry  of  judgment,  or  of  the  notes  before 
Judgment,  the  case  could  have  proceeded 
under  Clark's  name,  and  satisfaction  by 
Clark  would  have  been  open  to  attack  by 
Rauer;  and  if,  as  was  suggested  by  the 
Court  of  Appeals  of  New  Tork  in  the  case  of 
McGregor  v.  Comstock,  supra,  the  real  owner 
be  regarded  as  the  equitable  assignee  of  the 
Judgment,  then  we  see  no  reason  why  the 
proceeding  by  motion  of  Rauer  Is  not  ap- 
propriate. No  one  Is  Injured  by  this  pro- 
ceeding. It  has  been  Invited  by  the  bad 
faith  of  Clark  and  Davis  In  satisfying  the 
judgment  and  attempting  to  settle  the  same 
in  fraud  of  the  rights  of  Rauer. 

It  is  argued  that  Davis  was  nnder  no  ob- 
ligation to  consult  Rauer  at  all;  that  the 
assignment  for  collection  vested  legal  title 
to  the  notes  in  Clark  as  assignee,  which  was 
sufficient  to  entitle  him  to  recover;  and  that, 
although  Rauer  retained  an  equitable  inter- 
est In  the  claim  as  between  him  and  Clarlc, 
this  was  no  concern  of  Davis;  and  general 
language  can  be  found  to  this  effect  In  Kel- 
ly V.  Hampton,  22  Cal.  App.  68,  133  Pat 
339;  Gradwohl  v.  Harris,  29  Cal.  150 ;  Toby 
V.  Oregon  Padflc  R.  B.  Co.,  98  Cal.  490,  33 
Pac.  207,  and  perhaps  In  other  cases.  But 
the  g^ieral  language  quoted  in  appellant's 
argument,  to  the  effect  that  Rauer's  interest 
was  no  concern  of  Davis,  cannot  be  fairly 
stretched  to  cover  a  fraud  peri>etrated  by 
Davis  and  Clark  upon  Rauer.  None  of  these 
cases  was  decided  in  contemplation  of  such  a 
situation,  as  baa  arisen  In  the  case  be- 
fore us. 


Digitized  by 


Google 


Cal.)  SIMPSON 

If  we  be  correct  in  the  conclusion  reached 
upon  the  point  alrieady  discussed  in  this 
opinion,  it  is  not  necessary  to  discuss  other 
questions  raised  by  the  parties  to  this  ap- 
peal. 

The  order  appealed  from  is  affirmed. 

We  concur:  WASTE,  P.  J.;  RICHARDS,  J. 

Opinion  of  Supreme  Court  in  Bank  Denying 
Hearing. 

PER  CURIAM.  [S]  In  denying  a  rehear- 
ing we  deem  it  well  to  say,  in  order  to  avoid 
any  possible  misapprehension,  that,  as  we 
understand  the  opinion  of  the  District  Court 
of  Appeal,  the  order  setting  aside  the  satis- 
faction is  upheld  and  justified,  because  the 
evidence  shows,  as  it  amply  does,  that  the 
satisfaction  was  given  pursuant  to  an  ar- 
rangement between  the  nominal  plaintifT  and 
the  Judgment  debtor,  which  was  in  actual 
fraud  of  the  real  party  in  interest  in  the 
Judgment.  We  do  not  take  the  opinion  as  in- 
tending to  decide  that  where  a  Judgment 
debtor  in  good  faith  secures  by  way  of  set- 
tlement a  satisfaction  of  the  Judgment  from 
tJhe  nominal  Judgment  creditor,  the  settle- 
ment and  resulting  satisfaction  can  be  set 
aside  upon  proof  merely  that  the  Judgment 
creditor  was  a  nominal  party  only,  and  that 
the  Judgment  debtor  knew  that  fact  The 
question  which  would  be  presented  by  such 
a  case  would  be  quite  dlfterent  from  that  ac- 
tually presented  here,  and  there  is  no  neces- 
sity for  expressing  any  opinion  concerning 
it,  and  we  do  not  undetetand  the  District 
Court  of  Appeal  to  have  done  so. 

All  concur. 


(49  Cal.  App.  685) 

SIMPSON  et  at  V.  H08IN.     (Civ.  2216.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Oct  IS,  1920.    Hearing  Denied 
by  Supreme  Court  Dec.  13,  1920.) 

1.  Venue  €=367— Affidavit  for  change  need  not 
expressly  show  nonresidenoe  In  county  from 
which  change  Is  sought. 

An  affidavit  by  a  sole  defendant  for  a  change 
of  venue  from  S.  count?  to  Y.  county,  alleging 
that  defendant  resides  and  has  resided  con- 
tinuously for  three  years  in  Y.  county,  is  sufB- 
cient  without  stating  expressly  that  defendant 
is  not  a  resident  of  8.  county. 

2.  Veauo  «s>66— Affidavit  of  merits  on  appll- 
•atlM  for  change  held  sufficient 

An  affidavit  of  merits  in  support  of  a  mo- 
tion for  a  change  of  venue,  stating  that  de- 
fendant bad  retained  B.  as  his  attorney  and 
counsel  and  bad  fully  and  fairly  stated  the 
facts  of  the  case  to  "my  said  attorney  and 
counsel  and  said  B."  and  was  advised  by  "said 
attorney  and  counsel"  and  believed  that  he  had 
•  good  and  substantial  defense,  was  sufficient, 
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P.) 

notwithstanding  the  use  of  the  word  "and"  be- 
tween "attorney  and  counsel"  and  the  name  of 
the  attorney,  especially  as  it  might  be  rejected 
as  surplusage. 

Appeal  from  Superior  Court,  San  Joaquin 
County;   D.  M.  Zoung,  Judge. 

Action  by  Clarence  Simpson  and  another 
against  Mohammad  Hosin.  From  an  order 
changing  the  place  of  trial,  plaintiffs  appeal. 
Affirmed. 

A.  H.  Carpenter,  of  Stockton,  for  appel- 
lants. 
J.  B.  Ebert,  of  Marysvllle^  for  respondoit 

PRBWITT,  Presiding  Judge  pro  tem.  This 
is  an  unusually  frivolous  tippeal.  The  de- 
fendant, on  motion,  procured  an  order  diang- 
Ing  the  place  of  trial  from  the  county  of  San 
Joaquin  to  the  county  of  Yuba,  on  the  ground 
that  he  resides  In  the  latter  county.  The  ap- 
pellants appeal  from  this  order.  The  record 
is  utterly  barren  of  debatable  questions. 
Only  two  points  are  made  by  the  appellants. 

[1].l.  It  Is  claimed  that  the  affidavit  does 
not  show  affirmatively  that  the  defendant 
was  not  a  resident  of  the  county  of  San  Joa- 
quin. But  the  Code  does  not  require  this  neg 
ative  showing.  Section  395  of  fhe  Code  of 
Civil  Procedure  provides  that  an  action  must 
be  tried  in  the  county  In  which  the  defendant 
resides  at  the  commencement  of  the  action. 
The  moving  party  in  his  affidavit  states:        ' 

"At  the  time  of  the  commencement  of  the  ac- 
tion I  did  reside,  and  do  now  reside  and  con- 
tinuously for  more  than  three  years  immediate- 
ly last  past  I  have  resided,  in  the  county  of 
Tuba,  etc." 

Certain  authorities  are  cited  by  the  appel- 
lants, but  these  authorities  are  not  in  point ; 
In  fact,  they  have  no  application  to  the  case 
of  a  sole  defendant 

[2]  2.  Objection  is  made  that  the  affidavit 
of  merits  does  not  state  that  the  defendant 
was  advised  by  his  counsel  that  be  had  a  good 
defense  to  the  action  on  the  merits.'  The  por- 
tions of  the  affidavit  of  the  defendant  mate- 
rial to  this  point  are  as  follows: 

"I  have  employed  and  retained  J.  B.'  Ebert 
*  *  *  as  my  attorney  and  counsel  in  said 
action,  ♦  ♦  •  that  I  have  fully  and  fairly 
stated  all  the  facts  of  the  case  in  said  action, 
and  that  I  have  fully  and  fairly  stated  the  case 
in  this  action  to  my  said  attorney  and  counsel 
and  said  J.  B.  Ebert  and  under  such  statement 
I  am  advised  by  my  said  attorney  and  counsel, 
and  I  verily  believe  I  have  a  good  and  sub- 
stantial defense  on  the  merits  to  said  action." 

The  use  of  the  word  "and"  following  the 
words  "attorney  and  counsel"  is  manifestly 
a  mere  scrivener's  mistake.  The  court  may 
reject  this  word  as  surplusage,  but  even  as 
the  affidavit  is  written  there  exists  no  ambi- 
guity.   The  affiant  states  that  he  has  stated 
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the  facts  of  the  case  to  said  attorney  and 
counsel  and  that  he  is  advised  by  said  attor- 
ney and  counsel,  etc. 

The  order  is  affirmed  with  $100  damages 
for  a  frivolous  appeal. 

We  concur:    BURNETT,  J.;  HART,  JT. 


(49  Cal.  App.  W) 

PEOPLE  V.  BACA  et  al.    (Cr.  604.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   Oct.  16,  1920.) 

Aasaolt  aid  battery  «=996<3)— Instroctlon  od 
self-defense  sot  required  under  evidenoe. 
In  a  prosecntiCn  for  ananlt  with  a  deadly 
weapon,  where  defendant  in  hig  testimony  de- 
nied that  he  had  a  weapon  or  that  he  cut  any 
one,  he  was  not  entitled  to  an  instruction  on 
the  law  of  self-defense  as  concerns  the  cutting. 

Appeal  from  Superior  Court,  San  Joaquin 
County;  J.  A.  Plummer,  Judge. 

Ralph  Baca  and  Angel  Lopez  were  convict- 
ed of  assault  with  a  deadly  weapon,  and 
from  the  Judgment  of  conviction  and  an  or- 
der denying  their  motion  for  a  new  trial, 
they  appeal.    Judgment  and  ordier  affirmed. 

Franlr  A.  Hennlng,  of  Stockton,  fbr  appel- 
lanta 

T7.  S.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
tteputy  Atty.  Gen.,  for  the  People. 

NICOL,  Presiding  Judge  pro  tem.  Defend- 
ants were  charged  by  information  of  the 
crime  of  assault  with  a  deadly  weapon,  com- 
mitted in  the  county  of  San  Joaquin,  and  up- 
on a  trial  they  were  convicted  of  the  offense 
charged.  They  moved  for  a  new  trial,  which 
motion'  was  denied,  and  Judgment  was  pro- 
nounced that  each  defoidant  pay  a  fine  of 
$360. 

Api)eUants  contend  that  on  account  of  the 
trial  court's  refusal  to  give  any  instructions 
on  self-defense  they  are  entitled  to  have 
the  Judgment  reversed  and  a  new  trial  grant- 
ed. It  appears  from  the  evidence'  that  the 
defendants  entered  the  restaurant  of  the 
prosecuting  witness  Aurelio  Torres,  in  the 
dty  of  Stockton,  at  about  11:30  p.  m.,  on  the 
3d  day  of  November,  1919.  The  defendant 
Baca  placed  a  nickel  in  the  slot  of  the  piano, 
and  no  music  followed.  He  complained  about 
the  failure  of  the  piano  to  play,  and  Aurelio 
Torres  returned  a  nickel  to  him,  and  ordered 
him  and  his  companion  Angel  Lopez  out  of 
the  place.  They  remained  inside  and  com- 
menced to  call  Torres  a  robber,  whereupon 
Torres  ejected  them  from  the  room.  They 
returned,  each  with  a  knife  In  his  hand,  and 
the  defendant  Baca  cut  Torres  on  the  right 
arm.  The  testimony  of  Baca  shows  that  there 
was  no  claim  whatever  that  he  was  acting  In 
self-defense,  and  was  therefore  not  entitled  to 


any  instruction  on  the  law  of  self-defense. 
Pe<q[)le  t.  Turley,  60  Cal.  469.  He  testified  as 
follows: 

"Q.  Well  did  you  come  back  at  any  time?  A, 
No,  sir.  Q.  Did  you  cut  anybody?  A,  I  went 
across  and  fell  down.  Kind  of  in  the  middle 
of  the  street;  then  I  went  across  and  looked 
for  help,  for  an  officer,  over  to  the  Ifain  street. 
Q.  Who  were  you  looking  for?  A.  Looking  for 
an  officer.  Q.  Did  yon  ever  at  any  time  that 
evening  take  a  knife  out,  of  your  pocket?  A. 
No,  sir.  Q.  Are  you  positive  of  that?  A.  Yes, 
sir.  Q.  Did  you  at  any  time  cut  any  one?  A. 
No,  sir.  Q.  Did  yoo  at  any  time  ever  have  a 
knife  open  that  evening?  A.  No,  sir.  •  •  * 
Q.  But  you  are  positive  you  never  cut  any 
one  that  night?    A.  I  am  sure  not." 

By  this  testimony  the  defendant  Baca  de- 
nies that  he  had  a  knife  in  his  hand  that 
night,  or  that  he  cut  any  one,  and  therefore 
there  is  nothing  In  his  testimony  on  which  to 
base  any  claim  that  he  was  acting  in  self- 
defense  as  concerns  the  cutting. 

As  to  the  defendant  Angel  Lopez  there  is 
also  nothing  to  Show  that  he,  as  an  aider  and 
abettor  of  Baca,  was  acting  in  self-defoise. 
No  showing  of  self-defense  appears,  and  there 
is  nothing  in  the  testimony  or  evidence  in 
the  case  as  to  either  defendant  which  called 
for  instructl(»s  on  self-defense. 

The  Judgment  and  order  appealed  from  are 
affirmed. 

We    concur:    BURNBTT,    J.;  HART,    1. 


(tt  Cat  App.  S») 
PEOPLE  V.  HERMAN.    (Cr.  518.) 

(District  Court  of  Appeal,  Third  District,  Call- 
fomia.     Oct.  18,  1920.) 

t.  Crlmlnl  law  «b>406(7)— Cenversation  win 
defendant  prior  to  theft  held  admissible  as 
showing  preparation. 
In  a  prosecution  for  theft  of  wool,  alleged 
to   have  been  stolen  by  defendant's   employe 
and  sold  in  defendant's  name,  defendant  giving 
the  employe  a  certain  amount  per  pound,  a 
conversation  between  defendant  and  the .  pur- 
chaser prior  to  the  theft,  as  to  the  price  the 
purchaser  wonld  pay  for  wool,  was  admissible 
as   bearing  upon  the   question  of  defendant's 
preparation  to  commit  the  crime  cltarged. 

2.  Criminal  law  $=3386  —  Conversation  over 
telephone  with  man  giving  defendant's  name 
held  admissible. 

In  a  prosecution  for  grand  larceny,  where 
it  was  charged  tliat  defendant  and  an  employ^ 
stole  wool,  end  that  the  employ^  sold  it  at  a 
certain  place  in  the  name  of  defendant,  the- 
court  did  not  err  in  permitting  a  bookkeeper 
for  the  purchaser  to  testify  that  on  the  morn- 
ing of  the  dehvery  of  the  wool  she  had  a  tele- 
phone conversation  with  a  man  who  said  his 
name  was  H.  (the  name  of  the  defendant),  and 
that  he  was  expecting  his  man  to  come  in  there 
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with  aome  wool  and  not  to  glTe  Mm  the  price, 
•tc 

3.  Criminal  law  <S=9406(7)— Offer  of  derendant 
to  third  person  of  chance  to  make  money  held 
admissible. 

In  a  proBecntlon  for  tbeft  of  wool,  teati- 
monjr  that  on  a  date  prior  to  the  theft  defend- 
ant asked  witness  if  he  "wanted  to  make  a 
little  change,"  to  which  the  witness  replied, 
"Sure,"  and  defendant  said  to  "go  out  with  U. 
■ome  night  and  help  him  to  haal  in  some  staff. 
He  did  not  say  what  stuff"— was  admissible  as 
hearing  apon  the  question  of  preparation  of 
defendant  to  commit  the  crime  charged;  U.  and 
another  actually  taking  the  wool. 

4.  Larceny  9=970(1)— Instruction  as  to  defend' 
anfs  knowledge  of  taking  of  property  by  em- 
ployt  held  property  refused. 

In  a  prosecution  for  theft  of  wool,  taken 
by  defendant's  employ^  and  sold  to  a  reduction 
works  in  the  name  of  defendant,  who  was 
afterwards  paid  the  money  and  paid  the  em- 
ployi  a  certain  amonnt,  the  court  did  not  err 
in  refusing  to  instruct,  "BSren  if  you  find  that 
after  the  wool  had  been  delivered  to  the  H.  re- 
duction works  by  the  witness  U.  and  bis  as- 
sociate, and  before  the  payment  of  any  money 
by  defendant,  he  learned  or  had  reasonable 
grounds  to  believe  that  the  wool  had  in  fact 
been  stolen  by'  said  U.  and  his  associate,  but 
notwithstanding  this,  if  yon  should  not  be  aat- 
isfied  that  the  defendant  had  any  knowledge  of 
or  anything  to  do  with  the  removal  of  said  wool 
to  said  destination  in  H.,  then  you  must  tind  tbe 
defendant  not  guilty,"  for  the  reason  that  if 
the  evidence  showed  the  felonious  connection 
of  defendant  with  the  taking  of  ttte  wool  at 
any  time  before  it  was  delivered  in  a.,  tbe 
effect  of  socfa  evidence  should  not  be  destroyed 
by  the  giving  of  such  instruction. 

5.  Criminal  law  «=9829(2)— Requested  Instruo- 
tlon  held  property  refused,  la  view  of  charge 
givea. 

In  a  prosecution  for  grand  larceny,  there 
was  no  error  in  the  refusal  of  instructions  tbat 
defendant  "is  on  trial  charged  with  the  crime 
of  grand  larceny  and  for  no  other  crime  or  of- 
fense," and  "tbat  the  defendant  in  this  action 
is  not  on  trial  for  the  crime  of  receiving  or 
dealing  in  stolen  property,"  where  the  court 
fully  instructed  the  jury  that  the  defendant 
was  on  trial  upon  the  charge  of  grand  larceny. 

Appeal  from  Superior  Coort,  Sutter  Coun- 
ty;  K.  S.  Mahon,  Judge. 

M.  Herman  was  convicted  of  grand  larceny 
and  appeals  from  tbe  judgment  of  conviction 
and  an  order  denying  his  motion  for  new 
trial.    Judgment  and  order  affirmed. 

W.  H.   Carlln   and  W.  P.  Bid),  both  of 

Marysville,  for  appellant 

U.  8.  Webb,  Atty.  Oen.i  and  J.  Cbaa.  Jooes, 
Deputy  Atty.  Gen.,  for  the  Pe<vle;. 

MIOOL,  Presiding  Judge  pro  tern.  The  de- 
fmdant,  wifb  one  Venice  Gibbons,  was  ac- 
cused of  having,  on  the  17th  day  of  Novem- 
ber, 1919,  stolen  four  sacks  of  wool  from  one 


W.  F.  Hoke  In  Sutter  connty.  Tbe  aald  Gib- 
bons pleaded  guilty,  and  thla  defendant  was 
tried,  and,  on  tbe  14 tb  day  of  January,  1920, 
was  convicted  of  the  crime  of  grand  larceny. 
From  the  Judgment  and  order  denying  motion 
for  new  trial  defendant  prosecutes  this  ap- 
peaL 

It  appears  from  the  evidence  that  on  the 
17th  day  of  November,  1919,  the  defendant 
was,  and  for  some  time  prior  thereto  had 
been,  engaged  In  conducting  a  Junk  business 
in  the  dty  of  Marysville,  under  the  name  of 
American  Junk  Company.  The  said  Venice 
Gibbons  was  on  this  day  working  for  him, 
and  for  some  time  prior  thereto  he  had  been 
in  defendant  Herman's  employ,  going  out  In 
tbe  country  and  gathering  up  Junk,  whidt  tie 
hauled  to  defendant's  jnnk  yard.  The  wool 
belonging  to  the  said  VT.  F.  Hoke  was  stored 
In  a  shed  in  the  usual  wool  sacks  on  his 
randi  In  Sutter  county,  about  12  miles  from 
the  city  of  Marysville.  Some  time  prior  to 
the  17th  day  of  November,  the  said  Glblrans 
and  the  defendant  had  been  out  In  the  vicin- 
ity of  the  shed  and  had  seen  the  wool,  but  no 
conversation  was  bad  between  them  at  that 
time  about  the  wooL  On  the  afternoon  of  the 
17tb  of  November,  1919,  Gibbons  and  another 
man  were  seen  in  the  vicinity  of  this  wool 
shed,  at  -which  time  there  were  16  sacks  of 
wool  plied  upon  a  wagon  preparatory  to  haul- 
ing it  to  market.  On  the  night  of  November 
17th  the  said  Gibbons  and  another  party  took 
from  this  wagon  4  sacks  of  wool  (weighing 
962  pounds)  upon  a  small  trucik  belonging 
to  the  defendant,  and  hauled  it  to  Marysville, 
thence  to  Sacramento,  where  they  arrived 
some  time  before  morning,  and  about  7 
o'clock  In  the  morning  of  November  18th 
they  went  to  the  "Sacramento  Reduction 
Works,"  conducted  by  one  Frank  Repetta, 
where  they  left  the  wool  In  the  name  of  tbe 
American  Junk  Ckunpany;  and  received  from 
Repetta  a  tag  showing  the  number  of  pounds. 
With  this  tag  they  returned  to  Marysville, 
where  Gibbons  saw  the  defendant  and  gave 
him  the  tag.  '  The  other  party  was  not  seen 
by  the  defendant  Defendant  then  called  up 
the  "Sacramento  Reduction  Works,"  and  in- 
quired tlie  number  of  pounds  of  wool  which 
bad  been  stored,  and,  not  being  satisfied  with 
the  answer,  went  to  Sacramento  the  forenoon ' 
of  the  said  18th  of  November,  and  saw  Re- 
I>etta,  and  from  him  learned  it  to  be  a  fact 
that  the  number  of  iraunds  of  wool  reported 
had  been  in  fact  delivered,  and  he  then  re- 
turned to  Marysville  an4  saw  Gibbons  and 
paid  bim  for  the  wool  at  the  rate  of  20  cents 
per  pound. 

Before  this  wool  was  st<den,  according  to 
the  testimony  of  Venice  Gibbons,  he  was  giv- 
en encouragement  and  assistance  by  defend- 
ant In  the  theft  Gibbons  used  the  defend- 
ant's truck  to  take  and  transport  the  stolen 
wool  to  Sacramento,  and  after  its  delivery  at 


9F0T  oUmt 


SM  WD*  topic  sad  KBT-NUHBSa  in  aU  K*r-Numb«T«d  Dlsssto  and  Indsxes 


Digitized  by 


Google 


870 


193  PACIFIC  BBPOBTER 


(CaL 


Sacramento  he  reported  to  and  ddlvered  the 
weight  tag  to  the  defendant,  which  tag  was 
fotmd  on  the  defendant's  person  by  the  sher- 
ttt  of  Tuba  county  at  the  time  of  his  arrest, 
and  the  check  in  payment  of  the  wool  was 
forwarded  by  the  "Sacramento  Reduction 
Works"  to  the  "American  Junk  Company." 

The  testimony  of  Venice  Gibbons  clearly 
shows  the  facts  connected  with  the  larceny 
and  the  defendant's  knowledge  of  the  same 
and  his  connection  with  the  asportation  and 
the  disposition  of  the  wool  at  Sacramento, 
and  the  testimony  of  the  said  Gibbons  as  to 
the  defendant's  connection  with  this  larceny 
is  sufficiently  corroborated. 

[1]  It  Is  claimed  by  the  appellant  that  the 
court  erred  in  allowing  the  witness  Frank 
Repetta  to  testify,  over  defendant's  objection 
that  some  three  or  four  days  before  the  17th 
day  of  November,  1919,  he  had  a  conversa- 
tion with  the  defendant,  in  which  he  told  de- 
fendant that  if  he  could  buy  the  wool  he 
would  pay  him  35  cents  a  pound  for  it  f.  o.  b. 
Sacramento.  We  do  not  think  that  the  court 
erred  in  overruling  defendant's  objection  to 
this  evidence.  It  appears  from  the  testimony 
of  Venice  Gibbons  that  prior  to  the  17th  day 
of  November,  1919,  the  defendant  was  with 
blm  out  in  the  vicinity  of  the  shed  where  the 
wool  of  W.  F.  Hoke  was  then  stored,  and  that 
they  saw  the  wool;  that  several  days  after- 
wards the  defendant  told  blm  to  go  ahead 
and  get  some  wool  and  he  would  pay  him  20 
cents  a  pound  for  It.  In  view  of  this  testi- 
mony, we  are  of  the  (pinion  that  the  above 
conversation  of  Repetta  with  the  defendant 
as  to  the  price  Repetta  would  pay  for  wool 
was  admissible  as  bearing  upon  the  question 
of  defendant's  preparation  to  commit  the 
crime  charged,  and  whether  this  testimony 
was  full  and  complete,  or  only  partial,  would 
have  reference  merely  to  its  weight  and  not 
to  its  admissibility. 

[2]  Complaint  Is  made  of  the  court's  action 
in  permitting  the  witness  Mary  Koewler,  the 
bookkeeper  for  the  "Sacramento  Reduction 
Works,"  to  testify,  over  defendant's  objection, 
that  on  the  morning  of  the  18th  day  of  No- 
vember, 1919,  being  the  morning  of  the  deliv- 
ery of  the  wool,  she  had  a  telephone  conversa- 
tion with  a  man  who  said  his  name  was  Her- 
man (the  name  of  defendant)  of  the  American 
Junk  Company  who  said  "he  was  expecting 
his  man  to  come  in  there  with  some  wool  and 
not  to  give  him  the  price,  and  I  told  him  the 
gentleman  had  been  there,  and  that  I  didn't 
give  him  the  price."  This  testimony  was  ad- 
missible, and  It  was  a  matter  for  the  Jury  to 
determine  what  weight  should  be  given  to  the 
same. 


[3]  The  objection  of  the  defendant  to  Qie 
testimony  of  the  witness  J.  W.  Riley  was 
properly  overruled.  This  testimony  was  to 
the  effect  that  the  def^idant,  on  or  about  the 
15th  day  of  November,  1919,  asked  him  if  he 
"wanted  to  make  a  little  change,"  to  which 
the  witness  replied,  "Sure,"  and  he  said  to 
"go  out  with  Venice  Gibbons  some  night  and 
help  him  to  haul  in  some  stuff.  He  didn't  say 
what  stuff."  This  evidence  was  admissible  as 
bearing  upon  the  question  of  preparation  of 
defendant  to  commit  the  crime  charged,  and 
the  Jury  had  the  right  to  consider  this  evi- 
dence in  connection  with  the  other  evidence 
and  circumstances  in  the  case,  and  ta  deter- 
mine whether  or  not  the  defendant  in  sd 
speaking  to  the  said  Rlle^  was  asking  him  to 
go  with  the  said  Venice  Gibbons  and  steal  the 
particular  wool  which  was  thereafter  stolai. 

[4]  "Complaint  Is  made  of  the  trial  court's 
refusal  to  give  certain  instructions  requested 
by  the  defendant  In  our  opinion  the  court 
did  not  err  In  refusing  the  following  proposed 
instruction: 

"I  instract  yon  that  even  if  you  shonld  find 
that  after  the  wool  had  been  delivered  to  the 
Sacramento  Redaction  Works  by  the  witness 
Gibbons,  and  his  associate,  and  before  the  pay- 
ment of  any  money  by  defendant,  he  learned  or 
had  reasonable  gronnds  to  believe  that  the 
wool  had  in  fact  been  stolen  by  said  Gibbons 
and  his  associate,  but  notwithstanding  this,  if 
you  should  not  be  satisfied  that  the  defendant 
had  any  knowledge  of,  or  anything  io  do  with 
the  removal  of  said  wool  to  said  destination 
in  Sacramento,  then  you  must  find  the  defend- 
ant not  guilty." 

We  think  the -court  properly  refused  this 
proposed  Instruction  for  the  reason  that  if 
the  evidence  In  the  case  showed  the  felonious 
connection  of  the  defendant  with  the  taking 
of  the  wool  at  any  time  before  it  was  deliv- 
ered in  Sacramfflito  to  the  "Sacramento  Re- 
duction Works,"  the  effect  of  such  evidence 
should  not  be  destroyed  by  the  giving  of  this 
proposed  Instruction. 

[5]  There  was  no  error  in  the  refusal  of 
the  instructions  to  the  ^ect  that  the  defend- 
ant "is  on  trial  charged  with  the  crime  of 
grand  larceny,  and  for  no  other  crime  or  of- 
fense," and  "that  the  defendant  In  this  action 
is  not  on  trial  for  the  crime  of  receiving  or 
dealing  in  stolen  property,"  as  the  court  in  its 
instructions  fully  instructed  the  Jury  that 
the  defendant  was  on  trial  upon  the  charge 
of  grand  larceny. 

The  Judgment  and  order  are  affirmed. 

We  concur:    BURNETT,  J.;  HART,  J. 
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(District  Court  of  Appeal,  First  District,  Di- 
Tidon  1.  OaUfomia.    Oct  10,  1920.) 

1.  Crimlaal  law  «=>!  159(4)  —  Evidenoe  held 
sufllclent  to  sustain  eonvlotlon. 

In  a  prosecntion  for  rape  on  a  girl  of  ttie 
age  of  13,  the  appellate  court  will  not  reverse 
a  conviction,  althongh  the  story  of  the  com- 
plaining witness  on  the  record  seemed  to  be 
rather  improbable. 

2.  Criminal  law  «ssl  1 60— Appellate  court  can- 
■ot  subetltnte  {udgmsnt  for  that  of  Jury-  and 
trial  court. 

An  appellate  conrt  cannot  snbstitnte  its 
jndgment  for  that  of  the  lory,  or  for  that  of 
the  trial  conrt,  expressed  in  denying  defend- 
ant's motion  for  a  new  trial. 


Alameda 


Appeal    from    Superior    Court, 
County;  J.  J.  Trabucco,  Judge. 

David  G.  Taylor  was  convicted  of  rape,  and 
he  ai^eals.    AfBrmed. 

J.  N.  Xoung  and  P.  A.  Fontaine,  botb  of 
Oakland,  for  appellant 

n.  S.  Webb,  Atty.  Gen.,  and  John  H.  Btor- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  of  conviction  of  the  defendant  upon 
the  charge  of  rape.  The  sole  point  urged  by 
the  appellant  is  that  there  .was  no  sufficient 
evidence  to  Justify  the  verdict  against  him 
or  the  Jndgment  rendered  thereon.  In  sup- 
port of  this  contention  the  appellant  quotes 
largely  from  the  evidence  In  the  case,  which 
he  Insists  sustains  his  claim  that  he  was  con- 
victed upon  the  unsupported  testimony  of  the 
complaining  witness,  who  not  only  related  an 
improbable  story,  and  one  which  was  unsup- 
ported by  the  facts  and  drcamstances  snr- 
rdunding  the  alleged  rape,  but  was  centra- 
dieted  by  strong  and  clear  testimony  in  faror 
of  the  defense. 

We  do  not  deem  It  necessary  or  profitable 
to  relate  in  detail  the  sordid  story  which  the 
complaining  witness,  a  colored  girl  of  the  age 
of  13  years,  has  told  with  respect  to  her  rav- 
ishment by  tbe  defendant,  who  is  also  of  col- 
ored extraction  and  of  the  age  of  64  years  at 
the  time  of  the  trial.  The  story  which  the 
complaining  witness  rested  upon  said  trial, 
it  must  be  conceded,  appears  to  be  quite  Im- 
probable upon  the  face  of  the  record  present- 
ed to  us;  but  the  Jury  in  tbe  case  saw  both 
tbe  accused  and  the  complaining  witness, 
his  accuser,  and  heard  the  stories  told  by 
each,  and  also  saw  and  heard  the  witness- 
es whom  the  defendant  produced  to  sup- 
port his  denials  of  any  criminal  Intercourse 
with  the  complaining  witness,  and  whose 
statements,  if  believed,  would  render  not  only 
improbable,  but  practically  Impossible,  the 
story  which  the  complaining  witness  related. 


PEOPIiE  V.  TATIiOR  871 

<1»»  P.) 

The  Jury  had  also  before  It  certain  facts  and- 
clrcinnstances  which  cast  much  doubt  upon 
the  truth  of  the  statements  made  by  the  ac- 
cused and  his  supporting  witnesses.  Some  of 
these  facts  and  circumstances  may  be  briefly 
referred  to: 

The  defendant  produced  as  one  of  his  yrlt- 
nesses  a  colored  woman  named  Beeves,  who 
testified  very  strongly  in  his  favor,  stating 
that  she  was  stopping  In  the  defendant's 
house  at  the  very  times  when  the  several  acts 
of  Intercourse,  according  to  the  complaining 
witness*  story,  were  committed;  that  she  oc- 
cupied the  bed  in  which  the  complaining  wit- 
ness also  slept,  and  from  whldi  the  accused 
called  her  to  his  own  bed  in  the  adjoining 
room  for  the  purpose  of  committing  the  crim- 
inal acts  complained  of;  and  that  no  such 
occurrences  as  those  to  whldi  tbe  complain- 
ing witness  testified  ever  took  place.  The 
Importance  of  this  witness  and  her  testlm<»iy 
to  the  accused  is  apparent,  and  yet  the  record 
shows  that  upon  his  preliminary  examination, 
wherein  he  and  his  smi  and  dauj^ter  testifled 
fully,  no  mention  was  made  by  any  of  them 
of  the  presence  of  this  vital  witness  in  his 
house  at  the  very  time  the  acts  complained 
of  were  alleged  to  have  been  committed.  Tbe 
entire  omission  of  any  reference  to  this  wit- 
ness by  the  defendant  and  his  other  witness- 
es at  the  time  of  the  preliminary  <»T-j»Tn<nn. 
tlon,  if  she  was  where  sbe  testified  she  was 
upon  the  trial  of  the  case,  called  for  a  cred- 
ible explanaticm,  and  the  attempt  of  the  ac- 
cused to  explain  away  this  omission  was 
lame  and  unsatisfactory  to  a  degree  that 
would  have  justified  the  Jury  In  believing  that 
her  story,  related  upon  the  trial,  was  a  tissue 
of  falsehoods. 

Again,  a  letter  was  produced  at  the  trial, 
purporting  to  have  been  .written  by  tbe  de- 
fendant to  tbe  mother  of  the  complaining  wit- 
ness after  tbe  condition  of  the  latter  became 
known,  showing  solicitude  for  his  own  safety 
and  expressing  a  willingness  to  marry  the' 
girl.  WhUe  it  Is  true  that  this  letter  also 
contains  a  denial  of  any  Improper  relations 
with  the  daughter,  it  is  such  a  letter  as  ap- 
parently required  some  explanation  as  to  the 
circimistances  under  which  it  was  written. 
The  defendant  testified  that  he  did  not  write 
the  letter  himself,  but  gave  its  substance  in 
a  dictation  to  his  daughter,  who  wrote  and 
signed  the  letter  on  his  behalf^  and  that  be 
did  not  Instruct  her  to  Insert  the  clause  in  the 
letter  expressing  his  willingness  to  marry  the 
girl.  This  letter  was  produced  upon  the  trial, 
and  in  connection  with  it  there  were  also  pro- 
duced certain  exhibits  In  the  handwriting  of 
the  son  of  the  accused.  A  comparison  of  these 
exhibits  with  the  letter  shows  indubitably 
that  the  letter  in  question  was  written  by 
the  defendant's  son,  and  not  by  his  daughter, 
as  testified  to  by  him,  and  also  by  the  daugh- 
ter.   Why  the  defendant  and  his  witnesses 
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Bought  BO  Btodlously  to  becloud  the  antboT' 
ship  of  this  letter  may  not  be  very  clear ;  but 
one  thing  is  clear,  and  that  is  that  their 
stories  with  reference  to  its  origin  and  au- 
thorship are  false.  The  Jury,  perceiving  this, 
may  well  have  made  application  of  the  in- 
struction given  them  by  the  trial  court  to  the 
effect  that,  if  they  believed  a  witness  to  have 
awom  falsely  in  any  material  part  of  his  te»- 
timony,  he  was  to  be  distrusted  In  other  parts 
of  it. 

[1 , 2]  There  are  certain  other  particulars, 
not  necessary  to  be  detailed,  wherein  much 
doubt  was  thrown  upon  the  truth  of  the  tes- 
timony offered  by  the  accused  and  hia  wit- 
nesses; and  this  leaves  the  case  in  a  condi- 
tion where,  conceding  the  story  of  the  com- 
plaining witness  to  be,  upon  the  cold  record 
before  us,  rather  improbable,  it  Is  not  such  a 
story  as  we  are  prepared  to  say  was  unbeliev- 
able; and,  this  being  so,  since  the  Jury  with 
all  of  the  parties  before  it  l>elleved  her  story, 
and  disbelieved  the  contradicting  testimony 
of  the  accused  and  of  bis  witnesses,  we  are 
unable  to  say  that  the  evidence  was  Insuffl- 
dent  to  warrant  his  conviction.  To  do  so 
would  be  to  substitute  our  Judgment  for  that 
of  the  Jury,  and  for  that  of  the  trial  court 
expressed  in  denying  the  defendant's  motion 
for  a  new  trial,  and  this,  under  the  Jurisdic- 
tion upon  appeal  committed  to  us,  we  have 
no  authority  to  do.  People  v.  Fitzgerald, 
138  Cal.  40,  70  Pac.  1014 ;  People  v.  Burke, 
18  Cal.  App.  80, 122  Pac.  435;  People  y.  Pres- 
ton, 19  CaL  App.  685,  127  Pac.  600. 

Judgment  affirmed. 

We  concur:  WASTE,  P.  J.;  BEASLT, 
Judge  pro  tem. 


(SO  Okl.  19) 

EDGERLY  v.  JOHNSON  et  al.     (No.  IDI40.) 

(Supreme  Court  of  Oklahoma.    Aug.  10,  1U2U. 
Rehearing  Denied  Dec.  14,  1U20,) 

(8vllahu$  ^y  the  Court.) 

1.  Appeal  and.  error  <S=>56a—Notloe  held  not 
to  authorize  dgnlng  and  settlement  of  case- 
made  after  day  speoifled,  and  In  absence  ot 
defendant  in  error. 

A  notice  to  defendant  in  error  that  case- 
made  would  be  presented  to  the  trial  Judge  for 
signing  and  settlement  on  May  1,  1918,  at  10 
o'clocic  a.  m.,  "or  as  soon  thereafter  as  coun- 
sel can  be  beard,"  is  not  suUicieDt  to  confer 
authority  upon  the  trial  judge  to  sign  and  set- 
tle the  same  on  the  6th  day  of  May,  in  the 
absence  of  the  defendant  in  error. 

2.  Appeal  and  error  <S=>5I6— Trial  motions  and 
exceptions  to  rulings  thereon  are  not  a  part 
of  the  record. 

Motions  presented  to  the  trial  court,  the 
rulings   thereon,   and   exceptions   thereto,   are 


not  properly  part  of  the  record,  and  cannot 
be  presented  to  tliis  court  by  transcript. 

Appeal  from  District  Court,  Beckham 
County;  Frank  Mathews,  Judg& 

Action  by  Jennie  Edgerly  against  Tom  R. 
Johnson  and-  others.  Judgment  for  defaid- 
ants,  and  plaintiff  appeals.  Appeal  dis- 
missed. 

J.  M.  BUtkop,  ot  Elk  City,  for  plaintiff  In 
error. 

T.  R.  Wise,  of  Sayre,  and  C.  S.  Gllkerson, 
of  £lk  City,  for  defendants  in  error. 

KANS,  J.  Defendants  In  error  filed  mo- 
tion to  dismiss  on  the  ground  that  the  case- 
made  was  signed  and  settled  in  the  absence 
of  the  defendant  In  error  and  his  counsel, 
and  without  notice  to  them  of  the  time  and 
place  of  such  settlement  To  this  motion  no 
response  has  been  filed. 

[tj  On  April  26,  1918,  defendanbg  In  error 
were  served  with  notice  that  the  case-made 
would  be  presented  to  the  trial  Judge  for 
settlement  and  signature  on  the  Ist  day  of 
Majr,  1918,  at  10  o'clock  a.  m.  "or  as  soon 
thereafter  as  counsel  can  be  heard."  No  fur- 
ther notice  of  settlement  was  served  on  de- 
fendants In  error.  It  Is  shown  that  the  case- 
made  was  signed  and  settled  on  the  6th  day 
of  May,  1918,  In  the  absence  of  defendants  In 
error  and  their  attcrrneys,  and  no  amend- 
ments were  suggested  Oiereto  by  d^end- 
ants  In  error. 

.  The  rule  Is  well  settled  that  where  It  does 
not  appear  from  the  record  or  otherwise  that 
the  defendant  In  error  was  present,  either 
In  person  or  by  counsel,  at  the  settlement,  or 
that  notice  of  the  time  thereof  was  served 
or  waived,  or  that  amendments  were  su^ 
gested,  a  case-made  so  settled  and  signed  was 
a  nullity.  Sand  Springs  Ry.  Co.  v.  OUphant, 
68  Okl.  528,  157  Pac.  284;  Globe  Surety  Ob. 
V.  First  State  Bank  of  Rewett,  67  Okl.  427, 
167  Pac.  316;  Wood  v.  King,  49  OkL  98,  151 
Pac.  685;  Southwestern  Surety  Ca  v.  Going, 
48  Okl.  460,  150  Pac.  488. 

The  errors  assigned  are  that  the  court  en^ 
ed  in  overruling  the  motion  of  plaintiff  In 
error  for  a  new  trial;  that  the  court  erred 
In  refusing  and  ruling  out  competent  evi- 
dence on  the  part  of  the  plaintiff  in  error; 
and  that  the  court  erred  In  sustaining  de- 
fendant's demurrer  to  the  evidence  Intro- 
duced by  plaintiff  in  error.  These  matters 
are  not  part  of  the  record  in  the  trial  court, 
and  cannot  therefore  be  considered  on  tran- 
script. 

[2]  Motions  presented  to  ttie  trial  ootirt,  the 
rulings  thereon,  and  exceptions  thereto,  are 
not  properly  part  of  the  record,  and  cannot 
be  presented  to  this  court  by  transcript 
Williams  V,  Kelly,  176  Pac.  204;  Lawton 
Grain  Co.  v.  Brunswig,  179  Pac.  465. 
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For  tbe  reasons  stated,  the  motion  to  dis- 
miss is  sustained. 

RAINEY,   C.   J.,   and   HARRISON,  BIG- 
GINS, and  BAILET,  JJ.,  concur. 


(80  Okl.  20) 

ANDREWS  et  al.  V. 
SAVE,  Co.  Atty. 


STATE  ex  ral. 
(No.  0734.) 


{Snpreme  Ooart  of  Uklaboma.    Uct.  Vi,  WM. 
Rehearing  Denied  Dec.  14,  1920.) 

(Byllabvt  hy  the  Oovri.) 

Ball  «=a77(2)— Final  order  forfeiting  ball  bond 
cannot    be    collaterally    attacked    In    action 
against  priacipal  and  sureties. 
The  final  order  of  the  trial  court,  declaring 
a  forfeiture  of  a  ball  bond  cannot  be  collat- 
erally attacked  in  a  gobsegneDt  action  asainst 
the  principal  and  suretiea  on  the  bond. 

Pitchford,  J.,  dissenting. 

Error  from  District  Court,  Jefferson  Coun- 
ty; Cbam  Jones,  Judge. 

Proceedings  by  the  State,  on  the  relatfon  of 
Ben  F.  Saye,  County  Attorney  of  Jefferson 
County,  against  Brooks  Andrews  and  anoth- 
er. Judgment  for  plaintiff,  and  defendants 
bring  error.   Affirmed. 

W.  D.  Hereford,  of  Oklahoma  City,  and 
Bridges  &  Vertrees,  of  Waurlka,  for  plain- 
tiffs In  error. 

Ben  F.  Saye,  Co.  Atty.,  of  Waurlka,  tor  de- 
fendant In  error. 

RAINET,  C.  J.  The  state  of  Oklahoma,  as 
plaintiff,  obtained  a  Judgment  in  tbe  district 
court  of  Jefferson  county  In  the  sum  of  $500 
on  a  forfeited  appeal  bond  against  the  de- 
fendants H.  D.  Anderson,  as  principal,  and 
Brooks  Andrews  and  Bert  Tucker,  as  sure- 
ties, from  which  the  defendants  Andrews  and 
Tucker  have  appealed  to  this  court 

The  defendant  Anderson  was  convicted  in 
the  county  court  of  Jefferson  county  of 
maintaining  a  gambling  house,  from  which 
Judgment  he  appealed  to  the  Criminal  Court 
of  Appeals  of  this  state.  For  the  purpose 
of  staying  execution  he  executed  the  super- 
sedeas l)ond  on  which  this  action  was  brought 
and  Judgment  rendered.  He  failed  to  per- 
fect the  appeal  within  the  time  provided  by 
law,  and  on  the  3d  day  of  February,  1917, 
a  forfeiture  was  taken  against  him  and  the 
sureties  named  on  the  appeal  bond. 

The  defendants  Andrews  and  Tucker  of- 
fered to  prove  by  witnesses  Ad  Wilson  and 
Jim  Roche  that  Anderson  was  taken  Into 
custody  by  the  sheriff  of  Jefferson  county, 
and  placed  in  the  county  Jail  of  said  county, 
some  time  In  the  month  of  June,  1916,  by 
virtue  of  a  commitment  issued  out  of  the 
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county  court  of  said  county  on  the  Judgment 
in  the  case  in  wlilch  said  Iwnd  was  given, 
and  that  said  defendant  was  kept  in'  the 
Jail  five  or  six  days,  and  was  permitted  to 
depart  therefrom  by  the  sheriff's  force  of 
said  county,  or  that  they  turned  him  out. 
The  court  excluded  this  evidence,  and  Its  ac- 
tion in  this  respect  la  the  principal  assign- 
ment of  error.  This  evidence  would  doubt- 
less have  authorized  the  court  in  which  the 
forfeiture  was  taken  to  discharge  the  for- 
feiture, but  such  a  defense  was  not  available 
In  an  action  on  the  bond,  for  it  has  been 
repeatedly  held  in  this  Jurisdiction  that  the 
final  order  of  the  trial  court,  declaring  a 
forfeiture  of  a  '^MI  bond,  cannot  be  col- 
laterally attacl:<»d  In  a  subsequent  action 
against  the  principal  and  sureties  on  the 
bond.  State  v.  nines  et  al.,  37  Okl.  198, 
131  Pac.  088,  Ann.  Cas.  1916B,  431;  Hines 
et  al.  v.  State,  39  Okl.  638,  136  Pac.  692; 
Ed-wards  et  aL  v.  State,  39  OkL  605, 136  Pac. 
677. 

In  Edwards  et  aL  v.  State,  supra,  the  sure- 
ties offered  to  prove  by  parol  testimony  that 
the  principal  voluntarily  surrendered  him- 
self to  the  sheriff  of  Okfuskee  county  prior 
to  the  entry  of  the  default  on  the  bond,  and 
that  the  sheriff  had  taken  him  into  custody. 
With  reference  to  this  defense,  Galbraitb, 
commissioner,  speaking  for  the  court,  said: 

"It  does  not  appear 'from  an  examination  ot 
the  record  in  this  case  tliat  the  plaintiff  in 
error  appeared  in  the  county  court  when  the 
forfeiture  of  tlie  bonds  was  taken,  or  after- 
wards made  application  to  that  court  to  va- 
cate or  set  aside  the  forfeiture,  or  made  any 
effort  in  that  court  to  relieve  tiimself  from 
the  consequences  of  the  forfeiture.  Ue  seem- 
ed to  have  remained  passive  until  alter  action 
was  commenced  in  the  district  court,  when  he 
attempted  to  show  as  a  defense,  by  oral  tes- 
timony, a  surrender  of  the  principal.  This 
could  not  avail  tiim  as  a  defense  in  such  action. 
He  might  have  secured  his  discharge  by  com- 
plying with  the  provisions  of  the  statute  at>ove 
quoted,  by  proper  steps  taken  in  tbe  county 
court  That  he  did  not  do  this  seems  to  have 
been  his  own  fault  and  be  should  not  now  com- 
plain of  the  resoit" 

We  have  not  overlooked  the  decision  In 
the  case  of  State  v.  Herber,  173  Pac.  651,  L. 
R.  A.  1918F,  396,  wherein  It  was  held  that 
it  was  sufficient  defense  to  an  action  upon  a 
criminal  appeal  bond  for  the  bondsmen  to 
show  that  the  principal  In  tbe  case,  subse- 
qnent  to  the  execution  of  the  bond,  had  been 
convicted  on  another  criminal  charge  and 
confined,  pursuant  to  the  judgment  of  said 
court,  In  the  state  penitentiary,  thereby  pre- 
venting said  principal  from  appearing  and 
the  bondsmen  from  producing  him  in  court 
to  submit  to  the  Judgment  in  the  case  wbere- 
in  the  appeal  bond  was  given.  Ttils  state- 
ment of  the  law  Is  not  accurate  and  is  in 
conflict  with  all  tbe  other  cases  in  this  Jurls- 
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diction  above  dted.  The  oidnlon  Is  correct 
In  holding  that  the  facts  therein  set  ont 
would  excuse  the  bondsmen  from  producing 
the  defendant  in  court  as  required  by  the 
bond,  but  it  faUed  to  state  that  the  proper 
and  only  way  in  this  jurisdiction  to  relieve 
the  bondsmen  under  such  circumstances  was 
to  apply  to  the  court  adjudicating  the  for- 
feiture to  hare  it  set  aside,  and  that  such 
defense  could  not  be  made  in  a  collateral 
attack  on  the  bond.  The  error  in  the  opinion 
is  easily  explained  by  the  fact  that  the  man- 
ner of  the  attack  does  not  appear  to  have 
been  raised  in  that  case  in  the  trial  court, 
nor  does  it  appear  to  have  been  raised  or 
considered  In  this  court.  Where  a  Judgment 
is  attacked  In  a  collateral  proceeding,  and 
the  adverse  party  waives  the  form  of  attack, 
and  issues  are  determined  by  a  court  of 
competent  Jurisdiction,  such  determinaton  Is 
binding  and  conclusive  on  the  parties,  for  the 
reason  that  the  general  rule  against  cfA- 
lateral  attacks  on  Judgments  is  one  of  pub- 
lic policy  and  convenience  which  the  parties 
for  whose  benefit  it  exists  may  waive. 
The  Judgment  is  therefore  affirmed. 

HARRISON,   JOHNSON,    HIOOINS,   and 
BAILEY,  JJ.,  concur. 
PITOHFORD,  J.,  dissents. 


(80  Okl.   9) 

BOATMAN    V.    COVERDALE.      (NO.    9BB».} 

(Supreme  Court  of  Oklahoma.    Sept.  14,  1V2U. 
Rehearing  Denied  Dec.  7.  IVttO.) 

fSyUahui  by  the  Court.) 

1.  Evidence  ®=>5(l)  —  Requisites  of  Judicial 
notiea  stated. 

In  order  for  a  court  to  take  Judicial  notice 
of  a  matter,  it  must  be  of  common  and  gen- 
eral knowledge  within  the  limits  <^  the  Juris- 
diction of  the  court,  and  must  be  well  estab- 
lished and  authoritatively  settled. 

2.  Evidence  «=>20(2)— No  Judicial  notice  or 
arrival  and  departure  of  trains  at  particular 
place. 

The  schedule  time  of  the  arrival  and  de- 
parture of  trains  at  a  particular  place  is  so 
variable  that  courts  will  not  take  judicial  no- 
tice thereof. 

3.  Depositions  4=»65— Where  party  It  denied 
right  to  cross-examine,  testimony  in  oliiet 
is  Inadmlsslhle. 

Where  a  party,  in  the  taking  of  a  deposi- 
tion, is  deprived  of  the  right  of  cross-examina- 
tion on  account  of  the  fault  of  the  opposite 
party  or  his  attorney,  the  testimony  given  in 
chief  should  not  be  admitted.  The  law,  bow- 
ever,  is  satisfied  where  a  party  has  been  given 
sufficient  notice  of  the  time  and  place  of  the 
taking  of  the  deposition  and  is  given  a  rea- 
sonable opportunity  for  cross-examination. 


4.  Appeal  and  error  e=>l  170(7)— Exciusloa  or 
evidence  net  reversible  error  unless  causing 
miscarriage  of  Justice. 

A  cause  will  not  be  reversed  for  error  in 
the  admission  of  evidence  where  it  does  not 
appear  to  the  court,  after  an  examination  ot 
the  entire  record,  that  the  error  complained 
of  has  probably  resulted  in  a  miscarriage  ot 
Justice. 

5.  Trial  ^» 1 56 (3)— Truth  of  evidence  admit- 
ted by  demurrer  thereto. 

A  demurrer  to  the  evidence  admits  the 
truth  of  all  the  evidence  adduced  and  all  tacts 
which  the  evidence  tends  to  establish,  as  well 
as  every  fair  and  reasonable  inference  to  be 
drawn  therefrom. 

6.  Replevin  Cs>72— Sutneienoy  of  evidence  to 
sustain  Judgment  for  plaintiir. 

The  evidence  in  the  record  examined,  and 
held  suifident  to  support  the  Judgment  for  the 
plaintiff. 

Error  from  District  Court,  Oklahoma  Coun- 
ty ;  John  W.  Hayson,  Judge. 

Replevin  by  N.  W,  Coverdale  against  J.  H. 
Boatman.  Judgment  for  plaintifT,  and  de- 
fendant appeals.    Affirmed. 

Oliver  O.  Black  and  W.  J.  Davidson,  both 
of  Oklahoma  City,  for  plaintiff  In  error. 

Warren  K.  Snyder,  of  Oklahoma  City,  for 
defendant  In  error. 

RAINET,  O.  J.  In  a  replevin  action  In  the 
district  court  of  Oklahoma  county,  N.  W. 
Coverdale,  as  plaintiff,  recovered  Judgment 
against  J.  H.  Boatman,  as  defendant,  for  the 
possession  of  a  certain  -  Haynes  automobile, 
or  its  value,  in  the  sum  of  |750.  A  jury 
was  waived  and  the  cause  was  tried  to  the 
court.  The  defendant  Boatman,  as  plain- 
tiff in  error,  appeals  from  the!  Judgmoit 
aforesaid.  Plaintiff  based  his  title  ui>on  a 
bill  of  sale  to  the  automobile  from  his  broth- 
er Thos.  W.  Coverdale,  and  defendant  based 
his  right  of  possession  on  account  of  an  al- 
leged lien  on  the  car  for  a  debt  owing  him 
by  Thos.  W.  Coverdale. 

[1-4]  The  first  assignment  of  error  is  that 
the  trial  court  erred  In  overruling  defend- 
ant's motion  to  suppress  the  deposition  of 
Thomas  W.  Coverdale,  on  the  ground  that 
sufficient  notice  was  not  given  for  the  tak- 
ing of  the  deposition  and  because  of  alleged 
Irregularities  of  counsel  at  the  time  of  the 
taking  of  said  deposition  in  denying  the  de- 
fendant the  right  of  cross-examination  of 
said  witness.  The  notice  to  take  the  deposi- 
tion was  served  upon  the  attorney  for  defend- 
ant In  Oklahoma  City  on  February  13,  1917, 
and  recited  that  the  deposition  was  to  be 
taken  In  Kansas  City,  Mo.,  on  February  16, 
1917,  at  8  o'clock  a.  m. 

Section  5079,  Rev.  Laws  1910,  requires  that 
the  notice  to  take  depositions  shall  be  served 
so  as  to  allow  the  adverse  party  sufllcient 
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time,  by  the  usual  route  of  travel,  to  attend, ' 
and  one  day  for  preparation,  excInslTe  of , 
Sunday  and  the  day  of  service.  No  evidence . 
was  offered  as  to  the  schedule  time  of  the  de- 
parture of  trains  from  Oklahoma  City  and 
their  arrival  in  Kansas  City;  but  counsel ; 
for  plaintiff  In  error  insist  that  the  trial 
court,  and  this  court,  will  take  Judicial  no- 
tice of  sudi  time,  and  that  when  so  taken  It 
will  appear  that  the  time  provided  by  the 
above  statute  was  not  allowed.  This  con- 
tention cannot  be  sustained  for  the  reason 
that  Judicial  notice  will  not  be  taken  of  the 
usual  time  of  the  arrival  and  departure  of 
trains  at  a  particular  place.  It  Is  a  matter 
that  should  have  been  proved  at  the  trial. 
Wiggins  V.  Burkham,  77  U.  S.  129,  19  L.  Ed. 
884;  Pearce  v.  Langflt,  101  Pa.  507,  47  Am. 
Rep.  737;  16  R.  G.  L.  1121.  In  order  for  a 
court  to  take  Judicial  notice  of  a  matter,  it 
must  be  of  common  and  general  knowledge 
within  the  limits  of  the  Jurisdiction  of  the 
court,  and  must  be  well  established  and  au- 
thoritatively settled.  The  schedule  of  trains 
is  so  variable  as  not  to  bring  their  time  of 
arrival  and  departure  within  the  rule  of 
Judicial  notice.  Moreover,  if  a  train  leaves 
Oklahoma  City  at  7:25  in  the  evening  for 
Kansas  City  and  arrives  there  the  following 
morning  at  8  o'clock  (as  stated  in  the  brief 
of  counsel  for  plaintiff  and  not  disputed  in 
the  brief  of  counsel  for  defendant),  the  de- 
fendant had  one  full  day  for  preparation  and 
one  fall  day  for  travel.  Neither  the  13tb, 
14th,  16th.  or  16th  of  February,  1917,  feU  on 
Sunday. 

With  reference  to  the  defendant  having 
been  denied  the  right  of  cross-ezamination 
when  the  deposition  of  Thos.  Coverdale  was 
taken,  the  record  shows  that,  shortly  after 
this  witness  was  examined  and  had  been  ex- 
cused, one  Mr.  Finis  Rosenberg  appeared 
with  the  defendant  Boatman  and  stated  that 
be  had  been  employed  by  the  latter  to  repre- 
sent him  In  the  taking  of  the  deposition  and 
asked  permission  to  cross-examine  the  wit- 
ness, whereupon  Mr.  O.  G.  Briley,  attorney  for 
the  plaintiff,  refused  to  consent  to  the  wit- 
ness l>eing  cross-examined  at  that  time  and 
stated  that  during  the  examination  of  Cover- 
dale  the  defendant  voluntarily  absented  him- 
self from  the  taking  of  the  deposition  and  was 
not  present  when  the  examination  was  con- 
cluded either  in  person  or  by  his  attorney. 
Mr.  Rosenberg  then  suppleniented  his  state- 
ment by  saying  that  the  defendant  absented 
himself  during  the  examination  of  Coverdale 
from  the  place  where  the  deiMsition  was  I>e- 
Ing  taken  for  the  pnrpose  of  consulting  his  at- 
torney, whose  office  was  directly  across  the 
hall,  and  the  taking  of  the  deposition  was 
concluded  while  he  was  in  conference  with 
his  said  attorney. 

It  appears  that  the  defendant's  attorney  in 
Oklahoma  City,  on  whom  the  notice  to  take  the 
deposition  was  served,  did  not  accompany  the  i 
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defendant  to  Kansas  City,  and  it  further  ap- 
pears tliat  the  defendant  arrived  there  <» 
the  16th,  and  no  reason  was  shown  why 
he  did  not  make  arrangements  with  an  attor- 
ney either  on  the  16th  or  the  morning  of  the 
16th  to  represent  him  at  the  taking  of  the 
deposition,  which  actually  commenced  on 
the  afternoon  of  the  16th ;  nor  after  the  tak- 
ing of  the  deposition  commenced  did  he  ask 
that  the  examination  be  discontinued  imtil 
his  counsel  came,  or  until  he  could  arrange 
for  counsel. 

We  agree  with  counsel  for  defendant  that. 
If  defendant  had  been  deprived  of  the  right 
of  cross-examination  by  reason  of  the  fault 
of  the  opposite  party  or  his  attorney,  the 
testimony  given  on  examination  in  chief 
should  not  have  been  admitted,  but  from  the 
■circumstances  al>ove  related  we  cannot  say 
that  such  was  the  case.  At  least,  all  the 
circumstances  surroimding  the  refusal  of  the 
cross-examination  were  before  the  trial  court 
and  'from  these  circumstances  we  cannot 
say  that  the  court  erred  in  refusing  to  quash 
the  depesitlon.  The  law  Is  satisfied  when 
a  party  has  been  given  sufScIent  notice  of 
the  time  and  place  of  taking  the  dei>ositIon 
and  has  been  afforded  a  reasonable  opportu- 
nity for  cross-examination. 

Complaint  is  made  that  the  court  commit- 
ted reversible  error  in  the  admission  of  the 
testimony  of  the  plaintiff  Coverdale  as  to  the 
value  of  the  automobile  in  controversy.  It 
is  nimecessary  for  us  to  make  specific 
reference  to  this  testimony,  for  the  reason 
we  have  examined  all  the  evidence  in  the 
record  relative  to  the  value  of  the  car,  and 
after  an  examination  of  the  entire  record, 
as  required  by  section  6005,  Rev.  Laws  1910, 
we  cannot  say  that  the  error,  if  any,  In  its 
admission  resulted  in  a  miscarriage  of  Jus- 
tice. On  the  other  hand,  the  competent  tes- 
timony exclusive  of  that  complained  of  rea- 
sonably tends  to  show  that  the  value  of  the 
car  was  at  least  $750,  as  found  by  the  trial 
court 

[5]  Under  the  third  assignment  of  error 
It  is  contended  that  the  court  erred  in  refus- 
ing to  sustain  a  demurrer  to  plaintifTs  evi- 
dence. This  assignment,  we  think,  is  with- 
out merit,  for  the  reason  that  plaintiff's  tes- 
timony reasonably  tends  to  prove  that  he 
was  the  owner  of  the  automobile  in  contro- 
versy at  the  time  of  the  institution  of  die 
action,  and  that  he  was  entitled  to  the  im- 
mediate possession  thereof.  It  is  not  error 
for  the  court  to  overrule  a  demurrer  to  the 
evidence  when  the  same  with  every  fair 
and  reasonable  inference  to  l>e  drawn  there- 
from is  sufDclent  to  support  a  verdict  for  the 
plaintiff. 

[6]  Under  the  fourth  assignment  of  er- 
ror it  is  contended  tliat  the  Judgment  of  the 
trial  court  is  wholly  unsupported  by  the  law 
and  the  evidence.  It  was  the  defendant's 
contention  tliat  Thos.  Coverdale  was  indebt* 
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ed  to  Um  for  borrowed  money  and  gkve  him 
the  possession  of  the  car  with  the  under- 
standing that  he  could  keep  It  until  the  debt 
was  paid.  Plaintiff's  evidence  was  to  the 
effect  that  the  money  Thos.  Coverdale  owed 
the  defendant  was  for  a  gambling  debt. 
Plaintiff's  evidence  that  the  car  was  sold 
to  him  by  his  brother  Thos.  Coverdale  was 
not  contradicted  by  any  direct  testimony. 
Under  these  drcumstances,  it  was  a  ques- 
tion for  the  trial  court  to  determine  whetli- 
er  the  defendant's  defense  was  true;  that 
Is,  whether  he  had  a  lien  on  the  car  for 
money  which  he  had  loaned  to  Thos.  Cot- 
erdale,  or  whetb^  his  Hen  and  alleged  pos- 
session was  based  solely  on  a  gambling 
debt.  It  was  proper  for  the  trial  court  to 
Judge  of  the  credibility  of  the  witnesses  and 
the  weight  and  value  to  be  given  their  test 
tlmony,  and,  since  he  found  against  the  de- 
fendant, he  necessarily  accepted  as  true 
plaintiff's  evidence  that  defendant  was  hold- 
ing the  automobile  as  security  for  a  gam- 
bling debt 

Finding  no  reversible  error  in  the  record, 
the  Judgment  la  affirmed. 


OM.  25) 
SAGER  V. 


JORDAN.     (No.  9707.) 


(Supreme  Court  of  Oklahoma.    May  .18,  1920. 
Rehearing  Denied  Dec.  14,  1920.) 

(ByWOnu  &y  th«  Court.) 

Judgment   «s>866 (2)— States  «=39— Laws   of 
Arkansas  held  controlllno  In  action  to  revive 
Judgment  of  federal  oonrt  In   Indian  Terri- 
tory; limitations  not  available  In  proceedings 
to  revive  Judgment  by  scire  fadas. 
The   plaintitTs   intestate   procured   k   valid 
judgment  in  his  favor  for  $1,075.16  in  the  Unit- 
ed States  Court  for  the  Northern  District  of 
the  Indian  Territory  on  January  21,  1905.    On 
June    29,    1917,    the    plaintiff    as    executrix, 
sought  by  a  scire  facias  to  revive  the  judg- 
ment.   The  defendant  pleaded  as  a  defense  the 
statute  of  limitation.    Beli:  (a)  The  laws  of 
Arkansas  controlled;    and   (b)   the  statute  of 
limitation  could  not  be  interposed  as  a  defense. 

Appeal  from  District  Court,  Craig  Coimty; 
Preston   S.  Davis,  Judge. 

Scire  facias  by  Delia  P.  Jordan  against  S. 
L.  Sager  to  revive  a  Judgment  rendered  In 
favor  of  James  M.  Bell,  now  deceased.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  H.  Eomegay,  of  Vinita,  for  plaintiff  in 
error, 

Wm.  P.  Thompson,  of  Yinita,  for  defendant 
In  error. 

JOHNSON,  J.  This  proceeding  in  error 
was  commenced  in  this  court  on  January  14, 


1918,  to  revise  a  Judgment  rendered  by  the 
district  court  of  Cralg  county,  whldi  Judg- 
ment is  as  follows: 

"This  cause  came  on  to  be  heard  before  Hon. 
PreBton  S.  Davis,  judge  of  the  district  court  of 
Craig  county,  Okl.,  on  the  27th  day  of  July, 
1917,  the  same  being  one  of  the  days  of  the 
regular  May,  1917,  term  of  said  court,  upon 
motion  of  Delia  P.  Jordan,  the  duly  appointed, 
qualified,  and  acting  administratrix  of  the  es- 
tate of  James  M.  Bey,  deceased,  praying  for 
a  writ  of  scire  facias  and  order  of  court  to  re- 
vive a  judgment  obtained  by  James  M.  Bell 
against  S.  L.  Sager,  and  for  an  execntion  in 
the  name  of  said  administratrix  against  the 
property  of  S.  L.  Sager,  and  for  the  satisfac- 
tion of  said  judgment.  Petitioner,  Delia  P. 
Jordan,  administratrix,  aforesaid,  appearing  in 
person  and  by  her  attorney,  Wm.  P.  Thompsoa, 
and  the  defendant,  having  been  duly  served  with 
said  writ,  filed  a  response  thereto,  and  ap- 
pearing by  his  attorney,  W.  H.  Komegay,'  and 
said  cause  having  been  regularly  continaed  by 
the  court  from  the  14th  day  of  July,  1917,  to 
the  27th  day  of  July,  1917,  and  it  appearing  to 
the  court  from  the  agreed  statement  of  facts 
that  James  M.  Bell,  plaintiff  in  the  above-enti- 
fled  action,  did  in  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Territory, 
on  the  81st  day  of  January,.  1905,  obtain  a 
good  and  valid  Judgment  against  the  defendant, 
S.  li.  Sager,  for  the  sum  of  $1,075.16,  with  in- 
terest thereon  at  10  per  cent,  per  annum  from 
the  31st  day  of  January,  1905,  until  paid,  to- 
gether with  his  costs  herein  laid  out  and  ex- 
pended; and  that  the  plaintiff,  James  M.  Bell, 
sued  out  an  execution  which  was  by  the  derk 
of  the  district  court  of  Craig  county,  OkL.  is- 
sued on  the  31st  day  of  December,  1908,  to  the 
sheriff  of  Delaware  county,  Okl.,  in  which  coun- 
ty the  defendant,  S.  L.  Sager,  resided,  and 
tliat  said  execution  was  pl^ed  in  the  hands  of 
the  sheriff  of  Delaware  county  for  service,  and 

was  by  him  on  the day  of  January,  1909. 

returned,  "No  property  found  belonging  to  de- 
fendant in  my  county,'  that  no  part  of  said 
judgment  has  ever  been  satisfied,  and,  being  a 
judgment  under  the  laws  of  Arkansas  in  force 
at  the  time  of  its  rendition  before  statehood, 
is  subject  to  said  laws;  that  James  M.  BeH 
died  intestate  on  the  23d  day  of  March,  1915, 
and  that  Delia  P.  Jordan  was  regularly  appoint- 
ed and  qualified  as  the  administratrix  of  the 
estate  of  James  M.  Bell,  deceased,  on  the  Slst 
day  of  May,  1916,  and  that  on  the  29th  day  of 
June,  1917,  Delia  P.  Jordan,  as  administratrix 
aforesaid,  filed  her  petition  in  this  cause  under 
the  laws  in  existence  at  the  time  said  judgment 
was  obtained  for  a  writ  of  scire  facias  for  the 
revival  of  said  judgment  in  her  name  as  admin- 
istratrix  aforesaid,  which  said  writ  was  duly 
issued  and  served  upon  defendant,  S.  Ij.  Sager, 
in  person,  and  returned  to  this  court,  and  after 
a  fuU  bearing  under  the  pleadings,  agreed  state- 
ment of  facts,  and  argument  of  counsel,  and 
the  court,  having  been  fully  advised  in  the  prem- 
ises, hereby  ordered,  adjudged,  and  decreed  that 
the  writ  of  scire  fadas  is  the  proper  remedy 
to  revive  said  judgment,  and  the  same  ia  here- 
by ordered  revived  in  the  name  of  Delia  P.  Jor- 
dan, administratrix  of  the  estate  of  James  M. 
Belt  deceased,  and  that  execution  issue  against 
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the  defendant  for  the  amonnt  of  Mid  Judgment, 
and  the  clerk  is  hereby  ordered  to  isBue  forth- 
with said  execution  herein  upon  said  judgment 
in  the  name  of  Delia  P.  Jordan,  administra- 
trix aforesaid. 

"Given  under  my  hand  this  27th  day  of  July, 
1917.  Preston  S.  Davis,  Judge  of  the  Twenty- 
Third  Judicial  District  of  the  State  of  Okla- 
homa." 

The  plaintiff  In  error's  assignments  are: 
(1)  The  court  erred  Ifa  pronouncing  Judg- 
ment; (2)  In  giving  Judgment  and  making 
the  order  of  revival;  (3)  in  overruling  mo- 
tion for  a  new  trial;  (4)  In  overruling  th^ 
plea  of  the  statute  of  limitation ;  (5)  in  order- 
ing execution;  (6)  in  making  the  order  of 
revivor;  (7)  in  holding  the  Judgment  was 
still  alive;  (8)  in  assuming  jurisdiction;  (9) 
the  court  was  without  jurisdiction  of  the 
subject-matter. 

Counsel  for  the  plaintiff  In  error  discusses 
In  his  brief  the  foregoing  assignments,  where- 
in he  says: 

"There  is  no  dispute  about  the  facts  on  which 
the  decree  was  rendered.  This  was  a  money 
Judgment  rendered  January  31,  1906.  Execu- 
tion was  Issued  after  statehood  in  the  year  1908. 
The  plaintiff  in  the  judgment  died  March,  1915. 
An  administrator  was  appointed  May  31,  1916. 
The  application  to  revive  was  made  June  29, 
1917.  The  judgment  therefore  was  outlawed 
when  the  original  plaintiff  died,  as  it  was  over 
10  years  old,  and,  under  the  Arkansas  law, 
that  was  the  limit,  and  the  issuing  of  execution 
4id  not  revive  the  judgment.  The  issuing  of 
the  execution  trnd^r-  the  Oklahoma  law  arrested 
the  statute  of  limitation,  and  made  the  life  of 
the  judgment  five  years  from  the  date  of  its 
Issuance,  with  the  right  of  revivor  for  one  year. 
Under  the  Oklahoma  law  therefore,  the  limita- 
iion  expired  Decomber  31,  1914.  Hence  the 
Judgment  was  dead. in  the  lifetime  of  the  Judg- 
ment plaintiff  under  either  law.  Conceding, 
however,  that  the  -judgment  was  alive  when 
Bell  died,  could  it  be  revived  by  the  administra- 
-trix  by  a  proceeding  begun  two  yean  and  one 
month  after  her  application." 

It  will  be  observed  that  the  Judgment 
sought  to  be  revived  was  rendered  in  favor  of 
James  M.  Bdl  In  the  United  States  Court  for 
the  Northern  District  of  the  Indian  Territory 
on  the  31st  day  of  January,  1906,  and  at  a 
time  vibea  Mansfield's  Digest  of  the  laws  of 
Arkansas  were  in  force  In  the  Indian  Terri- 
tory. 

Sections  1  and  2  of  the  Schedule  to  the 
-Constitution  provides: 

Section  1:  "No  existing  rights,  actions,  suits, 
proceedings,  contracts,  or  claims  shall  be  af- 
fected by  the  change  in  the  forms  of  govern- 
ment, but  all  shall  continue  as  if  no  change  in 
the  forms  of  government  had  taken  place.  And 
all  processes  which  may  have  been  issued  pre- 
vious to  the  admission  of  the  state  into  the 
Union  under  the  authority  of  the  territory  of 
Oklahoma  or  under  the  authority  of  the  laws  in 
force  in  the  Indian  Territory  shall  be  as  valid 
AS  If  issued  In  the  name  of  the  state." 
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Section  2:  "AU  laws  In  Coiee  in  tlie  territory 
of  Oklahoma  at  the  time  of  the  admission  of  the 
state  into  the  Union,  which  are  not  repugnant 
to  this  Constitution,  and  which  are  not  locally 
inapph'cable,  shall  be  extended  to  and  remain  in 
force  in  the  state  of  Oklahoma  unto  they  expire 
by  their  own  limitation  or  are  altered  or  repeal- 
ed by  law." 

The  defense  relied  on  In  the  Instant  case  Is 
that  of  the  statute  of  llmltatLon.  Concerning 
that  defense,  this  court  held.  In  the  case  of 
Patterson  v.  Bousney,  68  OkL  186,  169  Pac 
636,  as  follows: 

"Where  a  promissory  note  executed  and  pay- 
able in  the  Indiem  Territory  was  subjected  to 
the  running  of  the  statute  of  limitation,  as  con- 
tained in  section  4483,  Mansfield's  Digest,  Stat- 
utes of  Arkansas,  for  a  period  of  time  prior  to 
the  erection  of  the  state,  an  action  was  insti- 
tuted thereon  after  the  admission  of  the  state 
into  the  Union  In  the  courts  of  this  state. 
Held,  that  the  cause  of  action  on  said  note  was 
governed,  as  to  the  length  of  time  necessary 
to  eonstitnte  a  bar  thereto,  by  section  4483, 
Mansfield's  Digest,  and  not  by  the  laws  of  Okla- 
homa Territory  extended  over  the  state  by  the 
Constitution."  Blanchard  v.  Ezell,  26  Okl.  434, 
106  Pac.  960;  M.,  K.  &  T.  By.  Co.  v.  Hanco<& 
&  Goodbar,  26  Okl.  265,  100  Pac.  223;  West- 
em  Union  Ts).  Co.  t.  BoUls,  28  Okl.  618,  116 
Pac.  774. 

Indian  Territory  Statutes  1899  provides  as 
follows: 

8ecti(Hi  2608  <M.  D.  3928):  "If  one  or  more 
plaintiffs  in  a  Judgment  or  decree  die  before 
the  same  is  satisfied  or  carried  into  effect,  the 
Judgment  or  decree,  if  for  money  or  concerning 
personal  property,  shall  survive  to  the  execd- 
tors  or  administrators  of  such  deceased  parfy, 
and  If  concerning  real  estate,  to  his  heirs  or 
devisees."    S.  &  B.  4216;   O.  D.  8616. 

Section  2609  (M.  D.  8929):  "In  each  of  the 
preceding  cases,  execution  may  be  sued  out 
in  the  name  of  the  surviving  plaintiff,  for  the 
benefit. of  himself  and  legal  representatives  of 
the  deceased  party,  or  such  judgment  or  decree 
may  he  revived  in  the  name  of  such  legal  repre- 
sentatives and  the  surviving  plaintiff,  and  exe- 
cution may  be  sued  on  jointiy."  S.  ft  H.  4217; 
O.  D.  8616. 

'Section  2096  (M.  D.  2960):  "The  death  of 
one  or  all  the  plaintiffs  shall  not  prevent  an  ex- 
ecution *  *  *  thereon;  but  on  such  execu- 
tion the  derk  shall  indorse  the  death  of  such 
of  them  as  are  dead;  and,  if  all  be  dead,  the 
names  of  the  personal  representatives  or  last 
survivor,  if  the  judgment  passed  to  the  personal 
representative,  or  the  names  of  the  survivor's 
heirs,  if  the  judgment  was  for  real  property." 
S.  &  H.  3037;   O.  D.  2611. 

In  construing  this  statute  the  Supreme 
Court  of  Arkansas,  in  Meredith  y.  Scalllan, 
61  Ark.  361, 11  S.  W.  616, 3  L.  B.  A.  812,  said: 

"Where  an  estate  is  left  without  an  adminis- 
trator, judgment  should  be  revived  before  ex- 
ecution. A  sale  had  under  a  writ  without  re- 
vivor, carries  no  title." 

We  think  that  the  Judgmeit  to  be  revived 
herein  Is  governed  by  section  2608  of  the 
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statute,  supra,  and  tbat  sdre  facias  to  re- 
vive under  the  law  in  force  (Ind.  T.  St  i 
2601;  M.  D.  I  3921)  was  properly  invoked, 
and  under  the  holdings  of  the  Supreme  Court 
of  Arkansas,  a  revivor  of  a  personal  Judg- 
ment by  scire  facias  might  be  had  at  any 
time  before  the  Judgment  is  satisfied  or  car- 
ried Into  effect,  and  that  in  a  proceeding  to 
revive  by  scire  facias  the  statute  of  limita- 
tion cannot  be  interposed  as  a  defense,  con- 
cerning which  that  court,  in  the  case  of 
Brown,  Robb  ft  Ca  v.  Byrd,  10  Ark.  633,  said: 

"The  statute  of  limitations  cannot  be  pleaded 
to  a  scire  fadas  to  revive  a  judgment,  because 
it  is  not  the  commencement  of  an  action  within 
the  meaning  of  the  statnte,  but  a  continuance 
of  the  original  suit."  Montgomery  v.  Brittin, 
23  Ark.  322;  Brearly  v.  Peay,  23  Ark.  172; 
WaldsteUi  v.  Williams,  101  Ark.  408,  142  S.  W. 
B34,  37  L.  R.  A.  (N.  S.)  1162. 

In  23  Cyc.  1445,  it  is  said: 

"The  general  law  as  to  the  limitation  «t  ac- 
tions does  not  apply  to  proceedings  to  revive  a 
dormant  judgment,  but  they  are  governed  only 
by  the  special  statutory  provisions,  if  any,  ap- 
plicable to  proceedings  of  that  character" 

— citing  in  support  thereof  the  decisions  of 
the  courts  of  last  resort  in  15  states  of  the 
Dnion,  and  Stewart  v.  St  Clair  County  (C. 
C.)  47  Fed.  482 ;  Wrightman  ▼.  Boone  County, 
88  Fed.  435,  31  C.  C.  A.  670. 

Counsel  for  plaintUT  in  error  dtes  In  sup- 
port of  bis  contenticHi  that  the  statute  of 
limitation  did  bar  the  action  to  revive,  the 
decision  of  this  court  in  the  case  of  Noyes  v. 
Ftoich,  20  OkL  615,  94  Pac.  546.  In  tbat 
case  difTerent  sections  of  Mansfield's  Digest 
were  under  construction,  to  wit,  Statutes  of 
Ind.  Ter.  H  2601  (M.  D.  {  3921),  2603  (M.  D. 
I  3923),  2604  (M.  D.  }  3024),  and  2954  (M.  D. 
S  4487),  which  pertained  to  the  question  of 
reviving  a  Judgment  lien  upon  real  estate, 
and  prescribed  a  diflefent  period  of  limita- 
tion. 

We  are  of  the  opliilon  that  the  Judgment  of 
the  trial  court  is  correct,  and  the  same  is 
therefore  affirmed. 

RAINEY,  C.  J.,  and  KANE,  HARRISON, 
and  McNeill,  J].,  concur. 


(80  Okl.  7) 

SNEL80N  et  al.  V.  BODOVITZ.     (No.  9900.) 

(Supreme  Court  of  Oklahoma.    Nov.  30, 1920.) 

(ByUahtu  by  the  Court.) 

Appeal  aad  error  «=378l( I)— Abstract  ques- 
tions Involving  only  the  fixing  costs  on  appeal 
will  not  be  determined. 
Abstract  or  hypothetical  questions,  discon- 
nected from  the  granting  of  actual   relief  or 
from  the  determination  of  which  no  particular 


result  can  follow  other  than  the  awarding  of 
the  costs  of  the  appeal,  will  not  l>e  decided  l>y 
tills  court 

Error  from  Dbtrict  <3ourt  Carter  County ; 
W.  F.  Freeman,  Judge. 

Action  between  T.  B.  Snelson  and  others 
and  M.  Bodovltz.  Judgment  for  the  latter, 
and  the  former  bring  error.    Dismissed. 

H.  A.  Ledbetter,  of  Ardmore,  for  plaintiffs 
in  error. 

W.  F.  Bowman,  of  Ardmore,  for  defendant 
in  error. 

RAINET,  C.  J.  This  is  an  appeal  from  the 
district  court  of  Carter  county.  Subsequent 
to  the  filing  of  the  appeal  the  matters  in  con- 
troversy between  the  parties  appear  to  have 
been  settled.  Motion  to  dismiss  has  been  filed 
on  the  ground  that  the  case  has  become  moot 
The  questions  in  the  case  having  become  hy- 
pothetical, the  appeal  will,  in  accordance  with 
a  long  line  of  decisions,  be  dismissed.  Do- 
berty  et  al.  v.  C!itlBens'  Bank  of  Grove  et  al.. 
108  Oki.  49,  No.  11,0»4,  decided  September  7, 
1920;:  McCullough  v.  Giicrease,  40  Okl.  741, 
141  Pac.  5 ;  Spauldlng  v.  Yarbrough,  40  OkL 
731, 140  Pac.  782. 

All  Justices  concur. 


(80  Okl.  2» 
MADiLL  OIL  ft  COTTON  CO.  v.  CITY 
NAT.  BANK.    (No.  8869.) 

(Supreme  0)nrt  of  Oklahoma.  May  14,  1918. 
Rehearing  Granted  Nov.  19,  1918.  Order 
Granting  Rehearing  Set  Aside  and  this  Opin- 
ion Adopted  Dec.  14,  1920.) 

(8yttahu$  hv  the  Oowrt.) 

1.  Principal  and  agent  «s>92(l)— When  prlaoi- 
pal  may  be  held  liable  for  money  loaned  to 
Its  agent  stated. 

In  order  to  hold  a  principal  liable  for  mon- 
ey loaned  or  advanced  to  its  agent  it  must 
appear  that  the  agent  had  authority  to  borrow 
for  its  principal,  by  showing  that  the  agent  had 
express  authority,  or  that  authority  arises  by 
necessary  implication  from  the  nature  of  the 
duties  of  the  agent,  or  that  the  principal  by  his 
acts  had  brought  the  same  witliin  the  apparent 
authority  of  the  agent,  or  that  the  borrowing 
of  money  by  the  agent  bad  been  ratified  by 
the  principal. 

2.  Corporations  «=»4I3 — Local  agent  of  forelgs 
corporation  held  not  to  have  actual  or  im- 
plied authority  to  borrow  money  on  corpora- 
tion's behalf. 

The  fact  that  the  local  agent  of  a  foreign 
corporation  which  owned  and  operated  a  cot- 
ton seed  mill  in  the  state  had  the  management 
of  said  mill,  with  authority  to  purchase  cot- 
ton seed  and  issue  checks  in  the  name  of  the 
corporation   against  its  bank  account  in  pay- 


tesVot  otbar  eaaaa  *ea  lame  topic  and  KSY-NUMBER  tn  all  Ker-Numbared  Dlsesu  and  IndexM 
>  This  opinion,  dismlsslnK  appeal,  set  aside.    No  turtber  opinion  rendered. 


Digitized  by 


v^oogle 


OU.) 


MADUX  OIL  &  COTTON  CO.  t.  C5ITT  NAT.  BANK 
(ISt  P.) 


879 


ment  therefor,  and  aoperintend  the  mannfac- 
turiug  of  the  cotton  seed  into  prodncta,  and 
the  authority  to  sell  the  same,  is  not  sufficient 
to  confer  authority  upon  such  agent  to  bor- 
row money  for  the  company  and  render  it  lia- 
ble for  the  payment  thereof,  where  it  appears 
that  the  borrowing  of  money  was  not  necessary 
to  carry  on  the  business;  nor  do  such  facts 
bring  the  borrowing  of  money  within  the  ap- 
parent scope  of  authority  of  such  agent  so 
as  to  bind  the  company. 

Commissioners'  Opinion,  Division  No.  8. 
Appeal    from    District    Conrt,    Oklahoma 
County;'  Edward  D.  Oldfleld,  Judge. 

Action  by  the  City  National  Bank  against 
the  Madill  Oil  &  Cotton  Company.  Judgment 
for  plaintiff,  and  defendant  .appeals.  Re- 
versed. 

Ames,  Chambers,  Lowe  &  Richardson,  of 
Oklahoma  City,  and  Chas.  S.  Mltschrich,  of 
Lawton,  for  plaintiff  in  error. 

George  S.  March,  of  Ma  dill,  and  Ledbetter, 
Stuart  &  Bell,  of  Oklahoma  City,  for  defend- 
ant In  error. 

PRYOR,  C.  This  action  was  commenced  In 
the  district  conrt  of  Oklahoma  county  by 
the  City  National  Bank  of  Madill,  defend- 
ant In  error,  against  the  Madill  Oil  ft  Cotton 
Company,  plaintiff  in  error,  for  the  recov- 
ery of  Judgment  in  the  sum  of  $6,757.50. 
The  parties  will  be  referred  to  as  they  ap- 
peared In  the  trial  court 

The  plaintiff  claims  tiiat  the  amount 
sought  to  be  recovered  is  an  indebtedness 
that  arose  by  reason  of  money  loaned  and 
advanced  to  the  defendant  through  its  au- 
thorized agent  and  manager,  J.  W.  Hocka- 
day.  The  defense  of  the  defendant  is  that 
the  said  agent,  J.  W.  Hockaday,  had  no  au- 
thority to  secure  loans  from  the  plaintiff 
and  bind  the  defendant  company  for  the 
payment  thereof. 

The  undisputed  evidence  establishes  the 
following  facts:  That  the  defendant,  the 
Madill  Oil  &  Cotton  Company,  Is  a  foreign 
corporation,  organized  and  existing  under 
the  laws  of  the  state  of  Texas  and  doing 
business  in  ttie  state  of  Oklahoma  and  oper- 
ating a  cotton  seed  oil  mill  at  MadlU ;  that 
during  the  season  in  the  fall  of  1815,  J.  W. 
Hockaday  was  the  manager  of  the  plaintiff 's 
mill  at  Madill,  with  authority  to  purchase 
cotton  seed,  manufacture  therefrom  prod- 
ucts and  sell  the  same;  that  the  funds  for 
carrying  on  the  business  at  Madill  were  fur- 
nished by  the  president  of  the  company  by 
remittance  to  the  First  National  Bank,  and 
In  addition  to  these  remittances  made  to  the 
bank,  it  had  made  arrangements  with  the 
First  National  Bank  for  additional  loans  to 
supplement  its  funds  to  cai^y  on  the  busi- 
ness. The  company  carried  Its  account  with 
the  First  National  Bank.  The  said  agent, 
Hockaday,  bought  cotton  and  cotton  seed  for 


the  company.  He  made  arrangements  with 
the  plaintiff  bank  that  he  would  draw  checks 
on  the  bank  in  favor  of  people  from  whom 
he  purchased,  and  on  each  day  be  would  go 
to  the  plaintiff  bank  and  change  the  checks 
into  drafts  by  inserting  the  name  of  the  Ma- 
dill (Ml  ft  Cotton  Company.  The  evidence 
further  shows  that  this  arrangement  with 
the  bank  was  to  be  kept  secret,  the  reason 
given  by  Hockaday  to  the  bank  for  the  se- 
crecy being  that  if  the  neighboring  gins  dis- 
covered that  he  was  buying  cotton,  they 
would  refuse  to  sell  seeds  to  the  defendant 
company.  The  evidence  is  undisputed  that 
the  agMit  and  manager  Hockaday  had  no 
authority  to  purchase  cotton,  and  the  defend- 
ant oil  and  cotton  company  had  no  knowl- 
edge or  notice  of  any  arrangement  tliat  the 
manager  and  agent  bad  made  with  the  plain- 
tiff bank  whereby  the  indebtedness  was  in- 
curred. The  evidence  shows  that  the  pres- 
ident of  said  company,  Mr.  LAwrence,  when 
told  that  Hockaday  had  made  the  arrange- 
ment with  the  bank  and  had  Incurred  such 
indebtedness,  that  he  immediately  doiied 
any  knowledge  of  the  transaction,  and  denied 
any  liability  by  reason  of  the  same,  and  ex- 
pressed denial  that  Hockaday  had  any  au- 
thority to  borrow  any  money  or  secure  cred- 
it for  said  company.  He  offered,  however, 
to  repay  the  bank  all  of  the  funds  used  by 
Hockaday  In  the  purchase  of  seed  whidi  the 
company  bad  received,  and  tendered  bis 
services  to  the  bank  In  helping  them  to 
straighten  out  the  matter,  and  did  assist 
the  bank  in  disposing  of  the  cotton  on  hand, 
the  proceeds  of  which  the  bank  received  and 
applied  on  tbe  indebtedness. 

[1]  The  only  question  presented  Is  the  au- 
thority of  the  agent  Hockaday  to  bind  the 
defendant  company.  There  being  no  express 
authority  given  to  the  agoit  to  borrow  mon- 
ey, If  he  possessed  such  authority  it  must 
have  arisen  from  a  necessary  implication 
from  the  nature  and  scope  of  his  employ- 
ment and  duties,  or  tbe  company  must  have 
by  its  conduct  acted  In  such  manner  as  to 
make  the  acts  of  the  agent  come  within  the 
apparent  scope  of  his  authority.  There  ate 
no  facta  or  circumstances  from  which  the 
bank  could  infer  that  the  agent  and  mana- 
ger Hockaday  had  authority  to  borrow  mon- 
ey and  secure  credit  for  the  oil  company,  ex- 
cept tbe  fact  that  be  was  the  manager  of 
the  defendant  company,  with  authority  to 
purchase  seed,  manufacture  tbe  products 
and  sell  the  same,  and  to  draw  checks  upon 
the  defendant  company's  account  In  payment 
of  the  purchases  made.  These  facts,  stand- 
ing alone,  are  wholly  Insufficient  to  justify 
the  conclusion  that  the  said  agoit  and  man- 
ager had  authority  to  borrow  money  and  se- 
cure credit  for  said  company. 

The  Circuit  Court  of  Appeals  in  the  case 
of  a.  R.  I.  ft  F.  Ry.  Co.  t.  Chlckasha  Na- 
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donal  Bank,  174  Fed.  023,  98  C.  &  A.  535,  i  thoritjr,  and  this  la  tra«  whether  Ou  agencjr  be 
held:  ffeneral  or  apecial  in  character." 

"An  agent  authorized  to  purchase  cotton  for 
his  principal  in  a  particular  locality  from  any 
persons  having  the  same  for  sale  and  at  any 
price  agreed  on  between  them,  was  a  general 
agent,  with  implied  authority  to  bind  his  prin- 
cipals by  any  contract  for  the  purchase  of  cot- 
ton in  that  locality,  but  such  implied  authority 
did  not  extend  to  the  opening  of  an  account 
with  a  bank  in  the  name  of  bis  principals, 
borrowing  money  and  pledging  their  securities 
as  collateral  therefor,  where  the  same  was  not 
a  necessary  incident  to  the  business  of  pur- 
chasing cotton;  such  power  being  an  anusnal 
one  to  be  conferred  on  an  agent,  and  not  to 
be  implied  whether  his  agency  is  general  or 
special,  unless  the  very  nature  of  his  business 
requires  its  exerdse." 


In  the  body  o<  the  optaiion  the  court  says : 

"However,  the  question  as  presented  is:  Did 
Carter,  the  general  agent  of  Wolff  &  Co.,  for 
the  purpose  of  buying  cotton  on  their  account 
in  the  neighborhood  of  Chickasha,  possess  the 
implied  authority  to  make  the  contract  be  did 
make  with  the  bank,  and  on  the  strength  of 
this  contract  bind  his  principal  either  to  the 
repayment  of  money  borrowed  by  him  from  the 
bank,  or  by  his  act  in  pledging  the  evidences 
of  the  ownership  of  the  cotton  in  dispute  as 
collateral  security  for  such  repaymentV  In- 
dependently of  any  claim  of  ratificatioo  made 
by  the  bank,  it  is  apparent  the  true  solution  of 
this  problem  must  depend,  not  on  the  extent 
of  the  power  possessed  by  the  agent  to  bind 
his  principals  by  his  contracts  for  the  pur- 
chase of  cotton  at  all,  for  his  acts  in  that  re- 
gard were  clearly  within  the  scope  of  his  em- 
ployment as  contemplated  by  the  parties,  but 
it  must  depend  on  whether  the  borrowing  of 
money  on  account  of  his  principals,  and  the 
pledghig  of  their  securities  for  its  repayment, 
was  a  necessary  incident  to  the  business  of 
purchasing  the  cotton.  If  so,  the  authority 
will  be  implied  from  the  general  grant  of  power 
conferred,  and  the  principals  will  be  held  to 
have  contemplated  it  when  the  agency  was 
formed,  and  to  be  bound  by  its  exercise  by  the 
agent  because  within  the  scope,  or  the  apparent 
scope,  of  the  employment  of  the  agent,  and  the 
bask  would  be  justified  in  dealing  with  Carter 
as  it  did  in  this  case.  •  •  •  The  bank  did 
not,  as  it  might  have  done  for  its  protection, 
first  learn  the  full  extent  of  the  power  pos- 
sessed by  Carter  from  bis  principals,  but,  on 
the  contrary,  assumed  to  engage  in  the  busi- 
ness without  any  investigation  and  in  reliance 
on  appearance^  and  the  word  of  the  agent; 
hence  if  loss  befall  it,  such  loss  must  be  at- 
tributed to  its  neglect  to  properly  advise  it- 
self before  engaging  in  the  business.  •  •  • 
The  granting  of  power  to  an  agent  to  borrow 
money  on  account  of  his  principals,  and  to 
pledge  their  property  as  security  for  its  re- 
payment, is  an  unusual  confidence  to  repose 
in  the  discretion  of  an  agent,  and,  being  a  grant 
of  unusual  power,  to  establish  its  existence, 
either  express  authority  from  the  principals 
must  be  shown,  or  the  very  nature  of  the  busi- 
ness to  be  transacted  by  the  agent  must  re- 
quire the  exercise  of  such  extraordinary   au- 


The  Supreme  Court  of  nUnois.  In  the  case 
of  Merchants'  National  Bank  v.  Nichols  & 
Shepard  Co^  228  111.  41.  79  N.  E.  38,  7  L..  B. 
A.  (N.  8.)  762,  uses  the  following  language: 

"There  is  no  daim  that  the  power  waa  ex- 
pressly given,  but  the  argument  is  that  the 
power  arose  out  of  the  nature  of  the  agency, 
and  that  plaintiff  had  a  right  to  assume  that 
the  power  existed.  It  is  to  be  remembered 
that  persons  dealing  with  an  assumed  agent 
are  bound,  at  their  peril,  to  ascertain,  not  only 
the  fact  of  the  agency,  bnt  the  extent  of  the 
agent's  authority.  They  are  put  upon  their 
guard  by  the  very  fact  that  they  are  dealing 
with  an  agent,  and  must,  at  their  peril,  see  to 
it  that  the  act  done  by  him  is  vrithin  his  power. 
It  is  their  right  and  duty  to  ascertain  the  ex- 
tent of  his  power,  and  to  determine  whether 
his  act  comes  within  the  power  and  is  such 
as  to  bind  his  principal.    Mechem  on  Agencr. 

5  276;   Reynolds  v.  Ferree,  86  lU.  570;    1  Am. 

6  Eng.  Ency.  of  Law  (2d  Ed.)  987.  An  agent 
cannot  confer  power  upon  himself,  and  there- 
fore his  agency  or  authority  cannot  be  estab- 
lished by  showing  either  what  he  said  or  dirt. 
Proctor  V.  Towns,  115  111.  138  [3  N.  B.  569]: 
MnUanphy  Savings  Bank  t.  Schott,  135  lU.  665. 

"The  source  of  authority  is  the  principal, 
and.  the  power  of  the  agent  can  only  be  proved 
by  tracing  it  to  that  source  in  some  word  or 
act  of  the  alleged  principaL  In  this  caci- 
there  was  no  evidence  tending  to  prove  that 
the  power  to  borrow  money  was  an  incident 
of  the  agency.  For  such  an  act  as  that  an 
agent  must  have  express  authority,  or  some 
po>wer  must  be  expressly  conferred  upon  him 
which  cannot  be  otherwise  executed." 


The  Supreme  Court  of  Georgia,  in  the 
case  of  Exchange  Bank  ▼.  Thrower,  118  Ga. 
433,  45  S.  E.  316,  In  discussing  this  prop- 
osition, says: 

"Authority  to  borrow  money  la  among  the 
most  dangerous  powers  which  a  principal  can 
confer  upon  an  agent  Whoever  lends  to  one 
claiming  the  right  to  make  or  indorse  negotia- 
ble paper  in  the  name  of  another  does  so  in 
the  face  of  all  the  danger  signals  of  business. 
He  need  not  lend  or  discount  nntil  assured  be- 
yond doubt  that  the  principal  has  in  fact  ap- 
pointed an  agent  who  by  the  stroke  of  a  pen 
may  wipe  out  his  present  fortune,  and  bind 
his  future  earnings.  The  very  nature  of  the 
act  is  a  warning,  and  if  the  lender  parts  with 
his  money,  he  does  so  at  his  own  peril.  If  the 
power  was  not  in  fact  conferred,  he  must  bear 
the  loss  occasioned  by  bis  own  folly.  A  power 
so  perilous  is  not  to  be  implied  from  acts 
which  in  other  matters  less  hazardous  might 
create  an. agency.  It  must  be  conferred  in  ex- 
press terms,  or  be  necessarily  and  inevitably 
inferable  from  the  very  nature  of  the  agency 
actually  created.  So  strict  is  the  mie  that  it 
will  not  be  presumed,  even  from  an  appoint- 
ment of  one  as  general  agent,  unless  the  char- 
actPr  of  the  business  or  the  duties  of  the  agent 
are  of  such  a  nature  that  he  was   bound  to 
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borrow  ia  order  to  eury  «nt  hli  tawtnictloii* 
•ad  tbe  datlM  of  the  ofltce." 

Otber  autborltleg  sustaining  this  proposi- 
tion are:  Blckford  t.  Menier,  107  N.  T. 
490,  14  N.  E.  438;  Consolidated  Kat  Bank 
V.  Pac.  Coast  8.  S.  Co.,  95  CaL  1,  30  Pac. 
96,  20  Am.  St.  Rep.  85;  Mechem  on  Agency, 
I  396;  Heatli  v.  Paul,  81  Wis.  532,  61  N. 
W.  876;  Williams  t.  Dugan,  217  Mass.  626, 
105  N.  E.  615,  L.  R.  A.  1016C,  110;  Stock 
Ezcliauge  Bank  t.  Williamson,  6  Okl.  348,  50 
Paa93. 

In  Stock  Exdiaage  Bank  t.  Williamson, 
supra,  tbe  Supreme  Court  of  tbe  territory 
uses  tbe  following  language: 

"It  is  true,  as  claimed  by  plaintiff  in  error, 
that  where  one  allows  another  to  be  held  oat 
to  the  public  as  possessing  an  authority,  he  is 
booad  by  the  exercise  of  that  authority  by  the 
person  exercising  it.  But  in  order  tttat  the 
principal  may  be  bound,  he  must  have  knowl- 
edge of  the  exercise  of  such  authority  on  tbe 
part  of  the  agent,  or  it  must  have  been  of 
so  open  and  notorious  a  character  as  that  the 
knowledge  may  be  inferred  from  tbe  manner 
of  dealing.  We  think  it  would  be  carrying  the 
doctrine  entirely  too  far  to  say  that  a  man  in 
Missouri  is  to  I>e  bound  by  the  authority  ex- 
ercised in  the  making  of  a  note  or  notes  by 
his  agent  in  Oklahoma,  without  authority,  and 
without  any  notice  whotever  to  the  principal, 
end  where  the  transaction  appears  to  hare  been 
known  only  to  the  bank  taking  such  notes  and 
the  agent  who  signed  them." 

[21  Under  the  foregoing  autborltlea  it  is 
clearly  established  that  tbe  authority  of  an 
agent,  without  express  authority  from  bis 
principal  to  borrow  money.  Is  only  implied 
where  tbe  borrowing  of  money  Is  a  neces- 
sary incident  to  tbe  performance  of  tbe  du- 
ties within  tbe  scope  of  bis  authority  from 
bis  principal;  that  the  authority  to  borrow 
money  is  not  necessarily  Implied  from  tbe 
fact  that  the  agent  was  the  manager  of  tbe 
mill  of  tbe  defendant  at  Madill,  with  author- 
ity to  purt^base  cotton  seed,  manufacture  the 
same  into  products,  and  sell  tbe  products, 
and  to  draw  checks  upon  tbe  company's  ac- 
count at  the  First  National  Bank.  Tbe  ev- 
idence falls  to  show  that  tbe  agent  was  act- 
ing within  the  apparent  scope  of  bis  author- 
ity. It  appears  that  the't>ank.  In  tbe  ab- 
sence of  any  facts  that  would  Justify  It  in 
Inferring  that  Hockaday  bad  any  authority  to 
secure  the  same,  extended  its  credit  to  Hock- 
aday without  any  inquiry  or  Investigation 
as  to  bis  authority  to  bind  tbe  defendant 
company.  Borrowing  money  was  not  neces- 
sary to  tbe  performance  of  tbe  duties  of  the 
agency.  To  bold  under  the  circumstances 
that  tbe  defendant  company  is  liable  would 
be  setting  a  dangerous  precedent,  allowing 
one  person  to  bind  another  without  tbe  sem- 
blance of  authority. 

Ag  to  tbe  acts  of  the  president  of  tbe  com- 
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pany  oonatttotuiK  a  tatlflcati<m  of  Um  tnuia- 
actloDs  of  tbe  agent,  the  evidence  falle  to 
establish  any  ratlflcation  at  alL  Whatever 
assistance  Ifr.  Matthews  rendered  tbe  b(uik 
in  disposing  of  tbe  cotton  on  band,  tbe  pro- 
ceeds of- which  tbe  bank  received,  seems  to 
have  been  rendered  without  question,  with 
Intent  only  of  assisting  tbe  bank  in  straight- 
ening out  its  affairs  with  Hockaday.  It 
must  be  held,  therefore,  that  the  court  erred 
in  holding  that  tbe  sold  Hockaday  acted 
within  the  ecopa  of  bis  authority  In  pro- 
curing the  advancement  of  fnnds  sought  to 
be  recovered  from  the  defendant. 

As  this  cause  must  be  reversed,  there  is 
one  other  question  raised  by  the  plaintiff  in 
error  that  should  be  passed  upon.  This  case 
was  commenced  in  the  district  court  of 
Oklahoma  county  within  tbe  Western  Fed- 
eral Judicial  District  Tbe  defendant  made 
motion  to  have  the  same  removed  to  the 
federal  court  It  appears  that  tbe  defend- 
ant is  a  resident  of  the  state  of  Texas,  and 
that  tbe  plaintiff  is  a  resident  of  tbe  state- 
of  Oklahoma  within  the  Eastern  federal  ju- 
dicial district  The  trial  court  denied  the 
application  for  removal  to  tbe  federal  court. 
The  order  of  tbe  trial  court  denying  the  re- 
moval of  said  cause  is  sustained  by  the  fol- 
lowing authorities,  which  are  squarely  in 
point  and  decisive  of  the  question  raised: 
St.  Louis  &  San  Francisco  Ry.  Co.  v.  Hodge, 
63  Okl.  427,  167  Pac.  60;  M.,  K.  ft  T.  Ry. 
Co.  V.  Robnett  67  OkL  470,  157  Pac  72;  B^. 
Smitb  ft  W.  R.  Co.  T.  Knott  00  Okl.  175, 
169  Paa  847. 

The  trial  court  committed  no  error  in  de- 
nying tbe  petition  for  tbe  removal  of  said 
cause. 

Tbe  Judgment  of  tbe  trial  court  is  re- 
versed. 

PER  CURIAM.    Adopted  in  whole. 


STEWART  V.  BURROWS  et  at.    (No.  lOSSb.) 

(Supreme  <3onrt  of  Oklahoma.    June  1,  1020. 
Rehearing  Denied  Dec.  14,  1920.) 

(Syllabut  iy  the  Court.) 

I.  iadlaos  «=9l5(l)  —  Aot  renoving  restrlo- 
tlons  on  lands  of  allottees  held  a  substitute 
for  ail  former  sots. 
Act  Cong.  May  27,  1908,  c.  190,  35  Stat 
312,  entitled  "An  act  for  tbe  removal  of  restric- 
tions from  part  of  the  lands  of  allottees  of  the 
Five  Civilized  Tribes,  and  for  other  purposes," 
is  a  revising  act,  and  was  intended  as  a  substi- 
tute for  all  former  acts  relating  to  tbe  subject 
of  such  restrictions,  and  operated  to  repeal  tbe 
provisions  of  Act  Cong.  April  26,  1006,  c.  1876, 
34  Stat.  137,  and  previous  congressional  enact- 
ments in  conffict  therewith  on  the  same  sub- 
ject 
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2.  Indian*  «=>IS(0— Taxation  «=>ISI— Land*  | 
laberitod  by  half-blood  Choctaw  Indian  minor 
from   half-blood   Choctaw   allottee   not  "re- 
stricted lands." 

Lands  inherited  by  a  half-blood  Choctaw 
Indian  minor  from  a  half-blood  Chpctaw  al- 
lottee are  not  "restricted  lands"  within  the  pur- 
view of  the  proviso  of  section  6  of  the  Act  of 
Congress  of  May  27,  1908,  and  are  subject  to 
taxation  under  and  by  virtne  of  section  4  of 
said  act. 

3.  Taxation  <S=>8I4(I)— In  setting  aside  tax 
deed  plaintiff  may  be  required  to  pay  for  use 
of  holder  all  costs,  penalties,  and  Interest. 

In  an  action  to  set  aside  a  tax  deed,  it  is 
not  error  for  the  court  to  require  the  plaintifF 
to  pay  for  the  use  and  benefit  of  the  holder  of 
a  tax  deed  all  costs,  penalties,  and  interest 
which  the  party  seeking  to  redeem  would  be 
bound  to  pay  if  he  was  redeeming  the  land  from 
tax  sale  as  provided  in  section  7417,  Rev.  Laws 
1910. 

Appeal  from  District  Court,  Johnston 
County ;  J.  H.  Linebaugh,  Judge. 

Action  by  J.  C.  Stewart  against  C.  B.  Bur- 
rows and  V.  F.  Eubank,  County  Treasurer  of 
Jolinston  County.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

J.  E.  Whitehead,  of  Oklahoma  City,  for 
plaintiff  in  error. 

John  J.  Stobaugb,  of  Tishomingo,  and 
Toney  &  Looney,  for  d9fendant8  in  error. 

McNeill,  J.  This  action  was  commenced 
in  tlie  district  court  of  Johnston  county  by 
J.  W.  Stewart  to  cancel  certain  tax  deeds 
issued  to  0.  B.  Burrows  and  to  liave  certain 
taxes  against  the  lands  declared  illegal. 
From  a  Judgment  In  favor  of  the  plaintiff 
canceling  said  tax  deed  and  from  a  Judgment 
of  the  court  that  the  taxes  on  said  land  were 
legal  and  a  proper  charge  against  said  land, 
and  requiring  the  plaintiff,  to  pay  the  taxes 
to  the  holder  of  the  tax  deed  amounting  to 
$300,  the  plaintiff  has  appealed.  The  lands 
involved  herein. constituted  the  surplus  allot- 
ment of  William  B.  Anderson,  a  half-blood 
Choctaw  Indian  who  died  In  February,  1904, 
and  left  surviving  him  three  adult  children, 
half-blood  Choctaw  Indians,  and  a  grandson 
Jimmie  Thomas,  ^  a  half-blood  minor,  who 
reached  his  majority  July  31,  1913,  and  each 
inherited  a  one-fourth  interest  in  said  allot- 
ment 

Plaintiff  In  error  in  his  brief  alleged  that 
William  B.  Anderson  was  a  full-blood  Choc- 
taw, but  the  enrollment  record  discloses  that 
he  was  only  a  half-blood. 

[1]  The  portion  of  the  land  l>elonging  to 
Jimmie  Thomas  was  sold  after  reaching  his 
majority,  and  through  different  conveyances 
is  now  owned  by  J.  W.  Stewart,  who  through 
different  conveyances  became  the  owner  of 
the  other  heirs'  portion  of  the  land.  The 
land  was  assessed  for  taxes,  and  it  is  al- 


leged that  the  taxes  for  the  years  1908  to 
1913,  inclusive,  were  illegal  and  void,  and 
that  a  tax  deed  which  had  been  issued  by 
the  county  treasurer  to  C.  W.  Burrows  was 
void.  It  is  contended  by  the  plaintiff  in  er- 
ror that  the  one-fourth  Interest  in  the  land 
Inherited  by  Jimmie  Thomas  was  restricted 
land  and  not  subject  to  taxation.  Jimmie 
Thomas  being  a  minor.  In  determining  wheth- 
er the  portion  of  the  land  Inherited  by  bin 
was  restricted  land  or  subject  to  tazatioo 
during  his  minority,  it  will  depend  upon  the 
construction  to  be  placed  upon  the  Act  of 
Congress  of  May  27, 1908  (35  Stat  312).  This 
court,  in  the  case  of  Chupco  v.  Chapman,  76 
Okl.  201,  170  Pac.  259,  stated  as  follows: 

"Act  Cong.  May  27,  1908,  c.  190,  35  Stat.  312, 
entitled  'An  act  for  the  removal  of  restrictions 
from  part  of  the  lands  of  allottees  of  the  Five 
Civilized  Tribes,  and  for  other  purposes,'  is 
a  revising  act,  and  was  intended  as  a  substi- 
tute for  all  former  acts  relating  to  the  subject 
of  such  restrictions,  and  operated  to  repeal  the 
provisions  of  Act  Cong.  April  26,  1906,  c.  1876, 
34  Stat  137,  and  previous  congressional  en- 
actments in  conflict  therewith  on  the  same 
subject" 

[2]  If  we  look  to  the  Act  of  May  27,  1908, 
and  it  is  agreed  by  all  parties  that  said  act 
is  the  one  applicable  to  the  case  at  bar,  we 
find  this  identical  question  has  been  decided 
by  the  federal  court  of  the  Eastern  division 
of  Oklahoma  in  the  case  of  U.  S.  v.  Shock 
(C.  C.)  187  Fed.  870.  The  court  stated  as 
follows: 

"For  the  reasons  given  in  the  opinion  above 
referred  to,  the  question  as  to  whether,  on 
March  1,  1909,  the  lands  referred  to  by  the  de- 
murrer were  taxable,  depends  upon  whether 
they  were  alienable  without  restriction.  By 
section  19  of  the  act  of  April  26,  1906,  c.  1876, 
34  Stat  144,  all  lands  from  which  restrictions 
were  removed  were  made  subject  to  taxation. 
By  the  same  act  section  22,  the  adult  heirs 
of  any  deceased  Indian  of  either  of  the  Five 
Civilized  Tribes  were  permitted  to  sell  lands  in- 
herited from  such  decedent.  Full-blood  heirs 
were  permitted  to  sell  with  the  approval  of  the 
Secretary  of  the  Interior.  This  amounted  to  a 
removal  of  restrictions  from  land  inherited  by 
adult  and  minor  heirs,  less  than  full  blood,  and 
such  lands  thereby  became  taxable  without  re- 
gard to  the  degree  of  blood  of  the  Indian  an- 
cestor. Section  4  of  the  Act  of  May  27,  1906, 
c.  199,  35  Stat.  313,  again  provided:  Tliat  aU 
lands  from  which  restrictions  have  been  or  shall 
be  removed,  shall  be  subject  to  taxation  and 
all  other  dvil  burdens,  as  though  it  were  the 
property  of  other  persons  than  allottees  of  the 
Five  Civilized  Tribes.'" 

The  court  further  stated  as  follows: 

"It  follows  that  the  interests  of  all  fuU  bloods 
in  inherited  lands  owned  by  them  on  March  1, 
1909,  were  not  taxable;  that  the  homesteads 
of  deceased  allottees  of  half  or  more  Indian 
blood,  leaving  surviving  them  a  child  or  difldren 
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born  ainee  March  4, 1906,  ttOI  liTing  on  Mardt 
1,  lOM,  were  not  taxable,  tnileBs  prior  thereto 
the  Secretary  of  the  Interior  had  removed  re- 
striction* therefrom.  AU  other  intereste  In 
ftdl-Uood  inherited  lands  on  llaich  1,  1909, 
were  tazaUe." 

While  this  court  has  not  passed  apon  the 
identical  questicm,  an  examination  of  the  Act 
of  May  27,  1908,  and  the  construction  that 
has  been  placed  upon  the  same  by  this  court 
In  other  cases,  convinces  us  that  the  case  of 
U.  S.  V.  Shock,  supra,  is  correct  Section  1 
of  the  Act  of  Majr  27,  1908,  in  dealing  with 
what  lands  are  restricted  deals  with  the 
lands  of  the  allottee  where  the  allottee  is 
living.  The  lands  involved  In  this  case  do  not 
come  within  any  of  the  subdivisions  men- 
tioned In  section  1  as  being  restricted  lands. 
Section  9  of  the  act  deals  exclusively  with 
inherited  lands,  and  provides  as  follows: 

"That  the  death  of  any  allottee  of  the  Five 
CivUized  Tribes  shall  operate  to  remove  all 
restrictionB  upon  the  alienation  of  said  allot- 
tee's lands." 

Said  section  then  contains  two  provisos. 
The  first  proviso  deals  with  inherited  lands, 
which  have  descended  to  full-blood  Indian 
heirs.  The  grantee  in  this  case  not  being  a 
full-blood  Indian  heir,  his  land  was  not  con- 
trolled by  said  proviso.  The  second  pro- 
viso deals  with  the  inherited  lands  of  mem- 
bers of  the  tribe  of  one-balf  or  more  Indian 
blood  who  left  Issue  born  since  March  4, 
1906,  and  deals  with  the  homestead.  The 
record  does  not  disclose,  nor  Is  there  any  con- 
tention made,  that  the  allottee  left  issue  bom 
since  March  4,  1906,  and  therefore  this  land 
does  not  come  within  the  lands  contained  in 
said  proviso.  If  this  land  is  restricted,  It 
must  be  by  virtue  of  some  other  section  of  the 
act  Plaintiff  in  error  contends  that  it  is  re- 
stricted by  virtue  of  section  6  of  said  act, 
but  such  contention  is  contrary  to  the  hold- 
ing of  this  court,  where  this  court  has  held 
that  the  lands  inherited  even  by  full-blood 
minors  are  not  restricted  lands  within  the 
purview  of  the  proviso  of  section  6.  Such 
was  the  holding  in  the  case  of  Chnpco  v. 
Chapman,  supra;  King  v.  Mitchell,  171  Pac. 
726;  King  v.  Shults,  180  Pac.  650;  also, 
Selflert  v.  Jones,  77  Okl.  204,  187  Pac.  223, 
where  the  court  stated  as  follows: 

"This  court  has  passed  upon  this  question 
contrary  to  the  coDtention  of  the  defendant  in 
error  in  the  case  of  Chupco  v.  Chapman,  170 
Pac.  250: 

"'Lands  inherited  by  full-blood  Creek  In- 
dian minors  from  a  full-blood  Creek  allottee 
are  not  "restricted  lands"  within  the  purview 
of  the  proviso  in  section  6  of  the  Act  of  Con- 
gress of  May  27,  1008,  prohibiting  the  sale  or 
incumbrance  of  restricted  lands  of  living  mi- 
nors, except  by  leases  authorised  by  law,  by  or- 
der of  the  court,  or  otherwise.' " 
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Following  this  line  of  decisions  the  land 
was  not  restricted  vrithln  the  proviso  of  sec- 
tion 6  of  the  Act  of  May  27,  1908. 

The  question  of  whether  the  three-fourths 
interest  In  the  land  which  plaintiff  in  error 
purchased  from  the  adult  heirs  is  taxable  is 
not  briefed  separately,  hat  from  the  holding 
that  the  minor's  Interest  was  taxable  it  fol- 
lows that  the  adults'  land  was  also  taxable. 
'  [3]  The  plaintiff  next  contends  that  the 
court  erred  in  requiring  the  plaintiff  to  i;>ay 
$300  which  the  court  found  to  be  the  taxes 
and  penalty  legally  due  upon  said  land  and 
ordered  the  same  paid  to  C.  B.  Burrows,  the 
holder  of  the  tax  deed,  who  had  paid  the 
same.  In  this  we  do  not  think  the  court 
committed  error.  The  court  followed  sec- 
tion 7417,  Revised  Laws  1910,  which  provides 
as  follows: 

"  *  •  *  And  must  when  his  action  to  set 
aside  the  tax  deed  is  brought,  or  a  defense  to 
a  recovery  of  possesBion  is  plead,  tender  in 
open  court  for  the  use  of  the  holder  of  the  tax 
deed,  all  taxes,  penalties,  interests  and  costs, 
which  the  party  aeeldng  to  redeem  would  be 
bound  to  pay  if  he  was  then  redeeming  the 
land  from  tax  sale,  and  on  failure  so  to  do,  his 
action  or  defense,  as  the  case  may  be,  shall  be 
dismissed." 

The  plaintiff  in  error  in  his  petition  asked 
for  equitable  relief  and  certainly  cannot  now 
complain  if  the  court  required  him  to  do 
equity  before  granting  him  equitable  relief, 
to  wit,  to  pay  the  taxes  legally  due  upon  his 
own  land  to  the  party  who  had  paid  them  for 
him.  If  we  apply  section  6005  of  the  stat- 
ute, the  defendant  is  not  entitled  to  a  revers- 
al, for  he  has  not  been  prejudiced  by  this  or- 
der, nor  has  he  been  deprived  of  a  constitu- 
tional or  statutory  right,  but  simply  has 
been  required  as  a  matter  of  Justice  to  pay 
what  he  legally  owes  by  a  court  of  equity. 
While  this  court  in  the  cases  of  Wade  v. 
Crouch,  14  Okl.  603,  78  Pac.  91,  Davenport  v. 
Doyle,  57  Okl,  341,  157  Pac.  110,  Frazler  v. 
Prince,  8  OkL  253,  58  Pac.  751,  and  Morrow  v. 
Smith,  8  Okl.  207,  61  Pac.  366,  held,  in  sub- 
stance, where  a  tax  deed  is  void,  it  is  not  nec- 
essary for  the  owner  of  the  land  to  tender  the 
amount  of  taxes,  interest,  and  penalty  into 
court  as  a  condition  precedent  to  maintaining 
suit  But  this  court  has  never  reversed  an 
equity  case,  where  the  trial  court  had  re- 
quired the  plaintiff  to  make  such  a  payment 
when  the  same  was  a  legal  and  Just  tax 
against  the  land.  We  think  the  above  line 
of  cases  are  easily  distinguishable  from  this 
case.  We  therefore  think  the  error  com- 
plained of  is  without  merit 

For  the  reasons  stated,  the  Judgmmt  of  the 
trial  court  is  affirmed. 

RAINEY.  C.  J,  HARBISON,  V.  C.  J.,  and 
KANE,  FITCHFOBD,  and  JOHNSON,  JJ., 
concur. 
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(30  OU.  21) 

WHITMIRE  et  «l.  v.  LEVINE  at  aL 

(No.  9695.) 

(Snpreme  Conrt  of  Oklahoma.    April  27,  1820. 
Rehearing  Denied  Dec.  14,  1920.) 

(Byttahu*  by  the  Court.) 

1.  Indians  <s=3l5( I)— Cherokee  minor  allottee's 
attempted  conveyance  of  allotment  is  void. 

A  deed,  executed  by  a  Cherokee  minor 
freedman  allottee,  attempting  to  convey  his 
allotted  lands,  is  roid,  and  no  rule  of  estoppel 
operates  to  prerent  the  assertion  of  its  inva- 
lidity. 

2.  Indians  <9=s>t5(l)—After-acqulred  titio  held 
ndt  to  Inure  to  grantee  of  minor  Cherokee 
freedman's  allotment. 

The  after-acquired  title  of  Cherokee  f reed- 
men  members  of  the  Cherokee  Nation  cannot 
inure  to  the  benefit  of  their  grantee  in  a  deed 
executed  by  them  to  the  lands  allotted  to  their 
minor  son  as  a  freedman  member  of  said  tribe; 
said  deed  having  been  executed  during  the  life- 
time of  said  allottee. 

Owen,  O.  J.,  and  Pitcbford  and  Bailey,  JJ., 

dissenting  in  part. 

Appeal  from  District  Court,  Craig  County ; 
Preston  S.  Davis,  Judge. 

Action  by  Looney  Wbltmire  and  anotber 
against  N.  Levine,  with  prayer  by  defendant 
for  judgment  qniedng  bis  title  against  plain- 
riffs  and  one  Margaret  O'Connor.  Defend- 
ant's motion  for  Judgment  on  tbe  pleadings 
was  sustained,  and  plaintiffs  appeaL  Re- 
versed. 

Cbase  &  Campbell,  of  Nowata,  and  Harris, 
Howard  ft  NowUn,  of  Oklahoma  City,  for 
plaintiffs  In  error. 

Voyles  &  Rye,  of  Vlnlta,  for  defendants  In 
error. 

RAINET,  J.  Looney  Wbltmire,  Jr.,  a  duly 
enrolled  minor  Cherokee  freedman,  died  on 
the  11th  day  of  February,  1907,  leaving  as  his 
sole  and  only  heirs  at  law  Looney  Wbltmire 
and  Mary  Wbltmire,  father  and  mother,  re- 
spectively, who  were  also  enrolled  freedmen 
members  of  the  Cherokee  Nation.  On  May 
31,  1^05,  the  said  Looney  Wbltmire,  Jr.,  ex- 
ecuted a  warranty  deed  to  N.  Levine^  at- 
tempting to  convey  his  allotted  land.  Prior 
thereto,  to  wit,  on  May  13,  1004,  Looney 
Wbltmire  and  Mary  Whltmlre  executed  a 
warranty  deed  to  said  lands  to  one  Dannen- 
burg,  and  on  May  14,  1909,  Dannenburg  at- 
tempted to  convey  said  lands  by  quitclaim 
deed  to  N.  Levine.  This  action  was  Institut- 
ed by  Looney  Whltmlre  and  Mary  Whltmlre, 
against  N.  Levine  to  recover  the  possession 
of  said  lands  and  for  rents  and  profits.  The 
defoise  made  by  Levine  to  the  action  Is  that 
he  was  Induced  to  purchase  said  land  from 
Looney  Whltmlre,  Jr.,  by  representations  of 
the  plaintiffs  that  said  allottee  was  21  years 


of  age,  and  had  the  rl^t  to  sell  and  diapoaa 
of  said  lands,  and  that  on  the  13tb  day  o< 
Blay,  1904,  Looney  Wbltmire  and  Blary  Wliit- 
mire,  for  reasons  unknown  to  the  defendant, 
claimed  to  be  the  owners  in  fee  simple  oC 
said  land  with  full  right  to  convey  the  same^ 
and  executed  to  Dannenburg  a  warranty  deed, 
attempting  to  convey  said  lands,  and  that  the 
title  afterwards  acquired  by  the  plaintiffs 
upon  the  death  of  the  allottee  passed  to  the 
said  Dannenburg,  and  by  quitclaim  deed  from 
him  to  the  defendant  Levine.  The  defendant 
further  alleged  the  execution  of  a  mortgage 
by  the  plaintiffs  to  one  Margaret  S.  O'Connor, 
which  be  averred  was  a  cloud  upon  his  title, 
and  asked  for  Judgment  quieting  his  title  as 
against  the  plaintiffs  and  the  said  Margaret 
S.  O'Connor.  The  trial  court  sustained  de- 
fendant's motion  for  judgment  on  the  plead- 
ings, and  rendered  Judgment  in  his  favor 
and  against  the  plaintiffs,  which  action  is  as- 
signed as  error.  The  parties  will  hereinafter 
be  designated  plaintiffs  and  defendants  as 
they  appeared  In  the  trial  court. 

[1,2]  First,  plaintiffs  contend  and  tt  is 
conceded  by  the  defendants  that  the  deed  ex- 
ecuted by  Looney  Whltmlre,  Jr.,  was  void 
on  account  of  his  minority.  Blakenmre  v. 
Johnson,  24  OkL  044,  103  Pac.  654;  Parka  et 
al.  V.  Berry,  169  Pac.  884. 

The  other  question  presented  is  whether 
the  after-acquired  title  by  the  plaintiffs  aa 
the  death  of  their  minor  son,  the  allottee  of 
said  lands,  passed  by  virtue  of  their  deed  of 
May  13,  1004,  to  Dannenburg  and  from  Dan- 
nenburg by  virtue  of  his  quitclaim  deed  of 
May  14,  1909,  to  the  defendant 

In  Bledsoe  v.  Wortman  et  al.,  35  OkL  261, 

129  Pac.  841,  It  is  held  that  section  642,  a  27, 
Mansfield's  Digest,  providing  that,  "If  any 
person  shall  convey  any  real  estate  by  deed, 
purporting  to  convey  the  same  In  fee  simple 
absolute,  or  any  less  estate,  and  shall  not 
at  the  time  of  such  conveyance  have  the 
legal  estate  In  such  lands,  but  shall  after- 
ward acquire  the  same,  the  legal  or  equitable 
estate  afterward  acquired  shall  Immediately 
pass  to  the  grantee,  and  such  conveyance 
shall  be  as  valid  as  If  such  legal  or  equitable 
estate  had  been  In  the  grantor  at  the  time  of 
the  conveyance,"  bad  no  application  where  an 
adult  member  of  the  Cherokee  Tribe  of  In- 
dians not  of  Indian  blood  attempted  to  con- 
vey, prior  to  the  selection  of  his  allotment,  a 
certain  tract  of  land,  then  a  part  of  the  Cher- 
okee Nation,  but  which  was  afterwards  se- 
lected by  him  as  a  part  of  his  allotment 

In  Berry  et  aL  v.  Summers,  35  Okl.  426, 

130  Paa  152,  It  appears  that  a  fuU-blood 
member  of  the  Creek  Tribe  of  Indians,  lurior 
to  removal  of  his  restrictions.  Joined  with 
his  wife  fii  the  execution  of  a  deed  to  a  por- 
tion of  his  allotment  Thereafter  his  re8t^i^ 
tlons  were  removed,  and  he  executed  and  de- 
livered a  deed  to  the  same  land  to  his  wlfe^ 
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and  It  was  held  that  slnoe  the  flrst  deed  was 
void  the  snbsequently  acquired  title  of  bis 
wife  did  not  inure  to  the  benefit  of  her 
grantee. 

In  Lynch  t.  Franklin,  ST  Okl.  80,  180  Pac. 
699,  It  appears  that  one  Emma  Sisson,  who 
was  an  applicant  for  enrollment  by  Inter- 
marriage in  the  Choctaw  Tribe  of  Indians, 
«zecated  a  warranty  deed  to  Apple  and 
Franklin,  a  firm  of  lawyers,  whereby  she  at- 
tempted to  convey  the  surplus  land  to  which 
she  would  be  entitled  when  enrolled,  without 
describing  said  land.  Thereafter  she  was 
enrolled,  and  it  was  held  that  the  "doctrine 
of  relation"  as  fonn^  in  section  642,  Mansf. 
Digest  of  Arkansas,  was  not  applicable,  for 
the  reason  that  the  land  was  not  alienable  at 
said  time,  and  that  said  attempted  aliena- 
tion was  void.  This  case  was  affirmed  by  the 
Supreme  Court  of  the  United  States.  Frank- 
lin V.  Lynch  et  al.,  233  U.  S.  209,  34  Sup.  Ct. 
605,  68  L.  Ed.  9u4.  Other  cases  the  same  M 
princiide,  but  slightly  different  in  circunt- 
stances,  are  Starr  v.  Long  Jim,  227  U.  S. 
613,  33  Sup.  Ct  358,  67  L.  Ed.  670;  Mullen 
et  aL  V.  Picklns  et  aL,  66  Okl.  66,  155  Pac. 
871;  Id.,  250  TJ.  S.  590,  40  Sup.  Ct.  31,  63 
L.  Ed.  1158;  Vann  et  aL  v.  Adams  et  aL,  164 
Pac.  118. 

However,  it  is  insisted  by  counsel  for  de- 
fendant that  none  of  said  cases  are  in  point, 
and  the  argument  la  made  that,  the  allottee 
being  a  Cherokee  freedman,  there  were  no  re- 
strictions against  the  alienability  of  the  land, 
except  that  he  was  personally  powerless  to 
contract  with  relation  to  such  land  during 
minority.  It  Is  further  contended  that  the 
plaintiffs,  adult  freedmen,  were  under  no  re- 
strictions whatever  on  May  13, 1904,  and  that 
they  are  now  estopped  from  asserting  tlte  title 
acquired  by  them  npon  the  death  of  the  allot- 
tee, and  that  said  title,  when  so  acquired,  Im- 
mediately inured  to  the  benefit  of  their  gran- 
tee. Although  the  facts  thus  presented  are 
somewhat  different  from  the  facts  in  the 
cases  cited,  we  are  of  the  opinion  that  sec- 
tion 642,  Mansf.  Digest,  lias  no  application, 
and  that  the  after-acquired  title  of  plain- 
tiffs did  not  inure  to  the  benefit  of  their 
grantee  Dannenburg.  Any  deed  executed  by 
Looney  Whitmire,  Jr.,  during  his  minority 
was  void. 

The .  governmental  policy  tn  such  cases  Is 
that  when  the  time  arrives  when  the  allottee, 
by  virtue  of  the  removal  of  restrictions 
against  his  land,  or  the  removal  of  his  dis- 
ability to  convey  by  attaining  majority,  or 
when  on  accoimt  of  the  allottee's  death  the 
land  descends  to  his  heirs  free  of  restrictions, 
and  thus  becomes  alienable  by  them,  that  he 
or  they,  as  the  case  may  be,  may  then  ezei^ 
else  the  right  of  alienation  and  dispose  of 
said  lands  as  he  or  they  see  fit,  unembar- 
rassed by  any  previous  attempted  alienation 
thereof  or  incumbrances  thereon.     Murrow 


▼.  ORISUVJSU 
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Orphan  Home  t.  McOlendon,  166  Pae.  IIOL 
This  policy  runs  through  all  the  acta  of  Con- 
gress, and  is  for  the  protection  and  ben^t 
of  all  dtiaens  of  the  Five  Civilized  Trit>es, 

We  do  not  agree,  as  contended  by  counsel 
for  defendant,  that  the  principle  applicable  Is 
the  same  as  where  an  attempted  conveyance 
of  allotted  land  is  made  by  a  nonmember  of 
an  Indian  tribe  who  has  no  title  thereto,  but 
who  subsequently  acquires  the  title  by  pur- 
chase from  an  aUottee  or  an  heir.  However, 
that  question  is  not  presented  by  the  record 
in  this  case,  and  we  express  no  opinion 
thereon. 

The  cause  la  therefore  reversed. 

BUkNE,  McNeill,  JOHNSON,  and  HIO- 
GIKS,  JJ.,  concur. 

OWEN,  C.  J.,  and  PITCHFOBD  and  BAIL- 
EX,  J  J.,  dissent  from  paragraph  2  of  the 
syllabua. 


(90  Okl.  35) 

PENDLETON  at  al.  V.  GREEVER. 
(No.  9806.) 

(Supreme  Goart  of  Oklahoma.    Nov.  23,  1920. 
Rehearing  Denied  Dec.  14,  IfiaOt.) 

(SyUaJmt  hy  t\»  Court.) 

I.  Bill*  and  notes  <(»  1 04— Father's  note  given 
•■  threat  of  prosacatlon  of  soa  held  txecated 
UBdsr  durass. 
A  note  executed  by  a  father  to  pay  the 
debts  of  Us  son,  under  threats  by  the  debtor 
that  the  son  would  be  prosecuted  for  embesde- 
ment  nnless  the  note  wai  executed,  and  a  prom- 
ise not  to  prosecute  if  the  note  was  executed, 
is  such  duress  as  would  entitle  the  maker  to 
avoid  the  payment  thereof, 

i.   Bills  and  aotes  «=3i04— Maker  need  not  show 

aoa's  felony  to  avoid  note  givea  to  prevent 

threatened  prosecutioa.  • 

In  order  to  avoid  the  payment  of  a  note 

executed  under  threats  to  prosecute  a  son  for 

a  felony  where  no  indictment  has  been  returned 

or  no  prosecution  pending,  it  is  not  incumbent 

on  the  maker  to  show  that  a  felony  had,  in 

fact,  been  committed. 

3.  Principal  and  surety  4s»7— Illegality  of  ooa- 
aideratioa  held  avallaUe  to  surety. 
Where  a  note  is  procnred  from  a  father  un- 
der threats  to  prosecute  a  son  for  felony,  and 
a  promise  by  the  debtor  that  the  son  would 
not  be  prosecuted  if  the  father  would  execute 
the  note  with  another  as  surety,  the  defense 
of  the  illegality  of  the  consideration  is  equally 
available  to  the  surety. 

Appeal  from  District  Court,  TiUman 
County;  Frank  Mathews,  Judge. 

Action  by  J.  H.  Pendleton  and  others 
against  O.  B.  Greever.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 
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O.  H.  Searcy,  ot  Frederick,  and  Beny, 
Stokes  &  Morgan,  ot  Vemoii,  Tex.,  for  plain- 
tiffs in  error. 

Wilson  &  Boe,  of  Alva,  for  defendant  In 
error. 

PITCHFOBD,  J.  Prior  to  the  22d  day  of 
September,  1910,  platntifrs  in  error  were  en- 
gaged as  partners  in  conducting  a  bank 
known  as  tlie  Waggoner  Banking  Company, 
at  Vernon,  Tex.  The  Texas-Oklahoma  Grain 
Company  was  conducted  in  the  same  town 
by  one  Hugh  Greever,  as  manager,  a  brother 
of  the  defendant  The  stock  in  the  grain 
company  was  owned  by  Hngh  Greever,  his 
wife,  and  another  brother  of  the  defendant. 
The  grain  company  had  become  Indebted  to 
the  banking  company  in  a  large  sum.  Upon 
settlement  and  after  assigning  to  the  bank 
the  assets  of  the  grain  company,  there  was 
stiU  due  to  the  bank  the  simi  of  $5,000.  W. 
W.  Greever,  the  father  of  Hugh  Greever, 
paid  the  bank  $2,000  in  cash  and  with  the 
defendant  executed  the  note  sued  on. 

The  execution  of  the  note  was  admitted  by 
the  defendant,  who  assiuned  the  burden  of 
proof  and  sought  to  defeat  recovery  by  re- 
lying upon  section  8  of  his  answer,  which 
is  as  follows: 

"And  for  farther  answer  to  the  plaintiff's  pe- 
tition this  defendant  says  that  said  note  is  null 
and  void  for  the  reason  that  it  was  executed 
in  pursuance  of  a  contract  and  agreement  which 
was  against  public  policy  and  void,  under  the 
following  circumstances,  to  wit:  That  at  the 
time  the  said  note  was  executed,  the  plaintiffs 
were  alleging  that  one  Hugh  Greever,  who  is 
the  son  of  W.  W.  Greever,  bad  committed  an 
offense  against  the  laws  of  the  state  of  Texas, 
in  that  he  had  defrauded  plaintiffs  and  misap- 
propriated funds  of  a  corporation  of  which  he 
was  an  officer,  and  the  said  plaintiffs  were 
threatening  to  prosecute  him  for  said  alleged 
offenses,  which  constituted  felonies  under  the 
laws  of  the  state  of  Tex.,  said  plaintiffs  agreed 
with  the  said  Hugh  Greever  and  with  W.  W. 
Greever  and  this  defendant  that  if  they  would 
sign  the  note  herein  sued  on  that  the  plaintiff 
would  cover  up  and  quash  said  prosecution  and 
excuse  the  said  Hugh  Greever  from  his  crime, 
and  that  said  note  was  signed  in  pursuance  of 
said  agreement,  and  there  was  no  other  consid- 
eration for  the  same;  that  said  agreement  was 
and  is  contrary  to  public  policy,  and  that  by 
virtue  of  said  fact  said  note  is  wholly  void." 

W.  W.  Greever  testified  in  behalf  of  the 
defendant  that  he  met  Mr.  Hicks,  the  cashier 
of  the  bank  together  with  some  of  the  di- 
rectors in  the  office  of  Mr.  Cook,  who  was  the 
attorney  for  the  banking  company;  that 
threats  were  there  made  by  the  representa- 
tives of  the  bank  that  Hugh  Greever  would 
be  prosecuted  for  dissipating  and  embezzling 
the  funds  of  the  grain  company  unless  the  in- 
debtedness to  the  bank  was  adjusted;  that 
It  was  flntilly  agreed  that.  If  W.  W.  Greever 
would  pay  $2,000  cash  and  execute  his  note 
for  $3,000   with   the   defendant  as  surety. 


Ha(^  Greever  wonld  not  be  prosecuted.  W. 
W.  Greever  farther  testified  that  he  was  in- 
structed at  the  time  to  go  to  Frederick,  OkL, 
where  the  defendant  resided,  and  see  wheth- 
er the  defendant  would  sign  the  note  with 
him  and  they  promised: 

"If  I  could  get  Charlie  to  sign  the  note  with 
me,  the  matter  would  be  settled,  and  promised 
they  would  release  Hugh  and  not  prosecute 
him." 

He  further  testified  that  he  went  to  Freder- 
ick and  stated  to  the  defoidant  the  threats 
that  had  been  made  to  prosecute  Hngh  and 
the'  promise  not  to  prosecute  if  the  defendant 
would  sign  the  note.  The  defendant  corrob- 
orates W.  W.  Greever  as  to  what  oocnrred 
at  Frederick. 

[1,2]  It  is  the  contention  of  the  plaintiff 
that,  in  order  for  the  defendant  to  be  reev- 
ed of  liability,  as  no  Indictment  had  been 
returned  and  no  prosecution  pending  at  the 
time  of  the  execution  of  the  note,  it  was 
necessary  for  him  to  allege  and  prove  that 
a  crime,  the  prosecution  of  which  had  been 
threatened  against  Hugh  Greever,  bad  ac- 
tually been  committed,  and  that  there  was 
a  positive  agreement  either  expressed  or  im- 
plied, to  stifle  the  prosecution  of  the  same 
and  dtes  us  to  a  nnmber  of  authorities.  We 
have  carefully  examined  the  anthoritleB  cit- 
ed, bat  decline  to  follow  the  rule  therein 
ennndated.  In  a  criminal  prosecntlon  for 
the  offense  of  compounding  a  felony,  the  In- 
Jury  la  primarily  to  the  public,  and  it  is  ap- 
parent why  it  shotdd  be  required.  In  the 
absence  of  an  indictment  or  a  pending  pros- 
ecution, to  allege  and  prove  that  a  felony 
had  actually  been  committed.  Evidently 
the  authorities  dted  by  plaintiff  followed  this 
rule  in  dvil  actions  of  this  nature. 

We  are  of  the  opinion  that  It  Is  more  in 
keeping  with  modem  conceptions  of  right 
dealings  between  individuals  that,  in  order  to 
render  a  contract  voidable  on  the  ground 
that  its  sole  consideration  was  the  suppres- 
sion of  a  prosecution,  the  crime  diarged 
need  not  have  been  committed  and  one  should 
not  be  encouraged  to  obtain  a  promise  upon 
the  threat  to  accuse  of  a  felony,  as  in  the 
instant  case,  and  afterwards  avoid  the  con- 
sequences by  showing  that  there  was  no  felo- 
ny committed  as  a  matter  of  fact 

In  the  case  of  Koons  v.  Vauccmsant,  129 
Mich.  262,  88  N.  W.  631,  95  Am.  St  Bep. 
438,  the  court  said: 

"The  arrangement,  then,  was  to  all  Intents 
and  purposes  an  agreement  to  compound  an  al- 
leged felony.  It  may  be  said  that  they  thoocht 
there  was  no  forgery,  and  perhaps  there  was 
none,  and  that,  therefore,  no  felony  was  reaUy 
compounded;  but  one  cannot  obtafai  a  promise 
upon  a  threat  to  accuse  of  a  felony,  and  after- 
wards avoid  the  consequences  and  make  the 
consideration  legal  by  showing  that  there  was 
no  felony  committed  as  a  matter  of  fact.  If 
the  minds  of  these  parties  met  upon  the  con- 
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sideratlon,  It  was  that  tbere  should  be  no  pios- 
«cation  for  a  crime  which  both  understood  de- 
fendant's representatives  to  assert.  There  is 
some  confusion  on  the  subject  of  duress,  and 
it  may  be  due  in  part  to  the  unnecessary  at- 
tempt to  invalidate  such  contracts  as  this  upon 
the  ground  of  duress.  It  is  evident  that  there 
are  few  husbands,  wives,  parents,  or  diildren 
who  would  not  make  a  heavy  sacrifice  to  avert 
punishment  to  their  immediate  relatives,  and 
this  is  so  natural  that  few  blame  them.  Yet  the 
law  punishes  those  who  compound  a  felony. 
As  a  consideration  for  an  undertaking,  a  prom- 
ise not  to  prosecute  a  felony  is  illegal  and  void. 
Ko  other  consideration  appears  here.  The  mor- 
al obligation  would,  perhaps,  support  a  prom- 
ise, if  it  entered  into  the  transaction.  There 
is  not  only  no  evidence  that  it  did,  but  the 
clearest  evidence  that  it  did  not.  It  is  right 
that  men  should  pay  their  debts,  and  not  cul- 
pable tor  creditors  to  collect  by  legitimate 
means  and  methods;  but  making  merchandise 
of  the  criminal  law  is  not  a  lawful  method." 

In  the  case  of  Beal-Doyle  Dry  Goods  Co. 
et  aL  V.  Barton,  80  Ark.  326,  97  S.  W.  58, 
the  Supreme  Court  of  Arkansas  lays  down 
the  same  rule  In  the  following  language: 

"^t  is  not  necessary  for  a  party  to  be  under 
arrest  and  actually  in  the  course  of  being  pros- 
ecuted, in  order  to  enable  a  party  who  secures 
the  dismissal  or  termination  of  the  prosecution, 
for  a  moneyed  consideration,  to  plead  the  ille- 
gality of  such  consideration  in  bar  of  its  col- 
lection. Mr.  Beach  says:  'A  contract,  the  con- 
sideration of  which,  in  whole  or  in  part,  is  the 
suppression  of  a  criminal  prosecution,  is  with- 
out any  legal  efficacy,  either  as  a  cause  of  ac- 
tion or  as  a  defense  to  an  action  not  founded 
on  or  arising  out  of  the  agreement.'  2  Beach 
on  Modem  Contract,  i  1551.  Contracts  to  sup- 
press evidence  or  in  any  way  interfere  with  the 
course  of  Justice,  whether  within  the  terms  of 
any  statute  or  not,  are  against  public  policy 
and  void.  See  note  on  page  121,  Henderson 
V.  Palmer,  22  Am.  Rep.  117;  Peed  v.  McKee, 
42  Iowa,  689,  20  Am.  Rep.  631.  A  note  or 
agreement  where  the  consideration  is  the  pre- 
vention or  dismissal  of  a  prosecution  is  void, 
even  though  the  amount  represents  a  debt  due 
the  payee.  Rogers  v.  Blythe,  51  Ark.  610,  11 
S.  W.  822;  Kirkland  t.  Benjamin,  67  Ark.  480, 
86  a  W.  840." 

Tn  Smith  ▼.  Stedey,  80  Iowa,  738,  46  N. 
W.  912,  it  was  said: 

"We  need  not  inquire  into  the  soundness  of 
the  position  of  Rees  &  Oo.'s  counsel  to  the  ef- 
fect that,  to  support  the  defense  set  up  by  Steely 
and  wife,  it  must  be  shown  that  the  son  had  in 
fact  embezzled,  as  charged  by  Rees,  for  the  rea- 
son that  there  can  be  no  compounding  of  a  fel- 
ony unless  a  felony  has  been  committed.  We 
think,  to  support  Steely's  defense,  it  is  not  nec- 
essary to  establish  that  the  son  was  guilty  of 
embezzlement.  Whether  he  was  or  was  not, 
the  result  would  be  the  same.  If  he  was  guilty, 
it  must  be  conceded  that  Rees  &  Co.,  under  the 
facts,  were  guilty  of  compounding  a  felony,  and 
the  notes  and  mortgagee  are,  therefore,  void, 
••  being  made  in  the  commission  of  an  offense. 


▼.  GREEVEB  887 

P.) 

If  he  was  not  guilty,  they  are  without  eondd* 
eratioD,  for  the  reasons  above  stated,- and  can- 
not be  enforced." 

In  Turle  v.  Sargoit,  63  Minn.  211,  68  K. 
W.  349,  56  Am.  St  Rein  475,  It  is  said: 

"If  the  evidence  Justifies  the  findings  of  fact, 
the  conclusion  that  the  defendants  are  enti- 
tled to  Judgment  is  correct.  The  plaintiff,  how- 
ever, while  conceding  that  the  evidence  sup- 
ports the  finding  that  the  original  note  was 
given  upon  his  agreement  not  to  prosecute 
Hooker,  denies  that  this  was  an  illegal  consid- 
eration, or  that  it  was  the  only  consideration 
for  the  note.  As  to  the  first,  his  claim  is, 
that  the  plaintiff  and  Hooker  being  partners, 
it  was  a  legal  impossibility  for  the  latter  to 
embezzle  partnership  funds,  and  therefore  his 
misappropriation  of  the  funds  was  not  a  crime, 
and  the  agreement  not  to  prosecute  him  was 
perfectly  harmless.  We  are  not  prepared  to 
concede  this  proposition,  either  as  a  question 
of  law  or  morals.  Gen.  Stats.  1894,  $  6710. 
But  we  are  not  called  upon  to  decide  the  ques- 
tion, for,  if  the  promise  not  to  prosecute  was 
not  illegal,  because  it  related  to  a  supposed 
crime  which  It  was  impossible  for  Hooker  to 
commit,  it  necessarily  follows  that  a  promise  to 
refrain  from  doing  that  which  it  is  legally  im- 
possible to  do  cannot  be  a  valid  consideration 
for  the  execution  of  a  promissory  note.  There- 
fore, if,  as  the  court  has  found,  there  was  no 
other  consideration  for  this  original  note  ex- 
cept such  promise,  it  was  wholly  without  any 
consideration." 

In  the  instant  case  the  defense  relied  upon, 
as  disclosed  by  section  8  of  the  answer,  was 
that,  the  note  having  been  ezecnted  under  the 
circumstances  therdn  enumerated,  the  some 
was  against  public  policy  and  without  con- 
sideration. 

It  Is  essential  to  the  existence  of  a  con- 
tract that  there  should  be  parties  capable  of 
contracting,  their  consent,  a  lawful  object 
and  sufficient  consideration  and  not  against 
public  policy,  and  when  it  is  shown  that  the 
purpose  of  the  party  benefited  by  the  con- 
tract was  not  to  promote  the  ends  of  public 
Justice,  but  was  to  secure  the  payment  of  a 
debt,  it  should  not  receive  the  favorable  con- 
sideration of  a  court  of  Justice. 

In  Union  Central  Life  Insurance  Co.  v. 
Champlln,  11  Okl.  184,  66  Pac.  836,  55  L.  R. 
A.  109,  Justice  Hainer  quotes  with  approval 
Chief  Justice  Story  on  the  doctrine  of  pub- 
lic policy  as  follows: 

"Public  policy  is  In  Its  nature  so  uncertain 
and  fluctuating,  varying  with  the  habits  and 
fashions  of  the  day,  with  the  growth  of  com- 
merce and  the  usages  of  trade,  that  it  is  diffi- 
cult to  determine  its  limits  with  any  degree  of 
exactness.  It  has  never  been  defined  by  the 
courts,  but  has  been  let  loose  and  free  from  def- 
inition in  the  same  manner  as  fraud.  This  rale, 
may,  however,  be  safely  laid  down,  that  when- 
ever any  contract  conflicts  with  the  morals  of 
the  time,  and  contravenes  any  established  in- 
terest of  society,  it  is  void  as  being  against 
public  policy." 
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It  is  contended  by  plalntUTa  tbat  defendant 
cannot  be  heard  to  dalm  benefit  under  sec- 
tions 900  and  901,  R.  L.  1910,  because  of  the 
alleged  threats  to  prosecute  Hugh  Greever, 
because  under  these  statutes  duress  consists 
of  a  threat  of  "unlawful  confinement  of  the 
person  of  the  party,  or  of  husband  or  wife 
of  such  party,  or  of  an  ancestor,  descendant, 
or  adopted  child  of  such  party,  husband  or 
wife." 

The  indebtedness  to  the  bank  was  past 
due;  nothing  to  indicate  that  Hugh  Greever 
was  personally  liable  for  this  indebtedness; 
the  indebtedness  was  due  from  a  corpora- 
tion of  which  Hugh  Greever  was  the  chlet 
stockholder  and  manager.  While  the  bank 
oflldals  deny  that  any  threats  to  prosecute 
were  made,  tbe  Jury  found  otherwise,  prob- 
ably infiuenced  in  so  deciding  by  tbe  fact 
that,  this  indebtedness  not  being  the  personal 
obligation  of  Hugh  Greever,  the  threats  were 
resorted  to  for  tbe  very  purpose  of  induc- 
ing tbe  execution  of  the  note  by  W.  W.  Greev- 
er and  defendant 

It  will  be  borne  in  mind  that  Hugh  Oreever 
did  not  sign  the  note.  When  the  meeting 
was  Imd  in  the  office  of  the  attorney  toe  the 
bank,  threats  were  made  that  Hugh  Greever 
would  be  prosecuted  unless  arrangements 
were  made  to  pay  the  $5,000  claimed  to  have 
been  embezzled  by  Hugh.  It  was  at  that 
time  suggested  that  if  W.  W.  Oreever  would 
pay  $2,000  casb,  and  execute  Ids  note  for 
$3,000,  securing  the  same  by  a  mortgage  upon 
certain  property  in  Frederick,  there  would 
be  no  prosecution  of  Hugh.  When  it  was 
discovered  that  there  was  a  prior  mortgage 
on  the  Frederick  property,  and  W.  W.  Oreev- 
er only  bad  an  equity  in  the  same,  it  was 
then  suggested  that  W.  W.  Greever  go  to 
Frederick  and  see  if  O.  B.  Greever,  the  de- 
fendant, would  sign  the  note  with  him,  which 
was  subsequently  done.  Therefore  it  clear- 
ly appears  that  0.  B.  Oreever  was  only 
surety  for  W.  W.  Greever,  but  plaintiffs  say 
in  effect,  even  if  it  be  conceded  that  W.  W. 
Greever  could  lely  upon  the  defense  of  "du- 
ress," that  the  plea  would  not  be  available 
to  C.  B.  Greever,  and  claim  tbat  a  surety 
cannot  plead  duress  of  his  principal  where 
no  statute  is  violated. 

Under  sections  900  and  901,  B.  U  1910,  if 
the  Jury  believed  that  threats  were  made 
to  prosecute  Hugh  Oreever  and  that  W.  W. 
Greever  was  thereby  Induced  to  execute  the 
note  and  the  threats  were  the  sole  con- 
sideration for  the  execution  of  the  same,  then 
the  defense  of  duress  would  be  available  to 
W.  W.  Greever.  The  defendant,  C.  B.  Gree- 
ver, having  signed  the  note  as  surety  for 
bis  father,  W.  W.  Greever,  then  the  surety 
would  be  allowed  to  plead  the  defense  availa- 
ble to  the  principal,  if  it  appeared  that  a  stat- 
ute of  the  state  had  been  violated  in  obtain- 
ing tbe  note  from  the  principal. 


Section  2682,  B.  L.  1910.  defines  "extortion" 
to  be  the  "obtaining  of  property  from  anotb- 
er  with  his  consent,  induced  by  a  wiongfal 
use  of  force  or  fear,  or  under  color  of  of* 

fidal  right." 
Section  2683,  Id.,  says  that— 

"Fear,  such  as  wUl  constitute  extortion,  may 
be  Induced  by  a  threat,  either:  BHrat,  to  d« 
an  unlawful  injury  to  the  person  or  property 
of  the  individaal  threatened,  or  to  any  relative 
of  biM  or  member  of  his  family;  or,  second,  to 
accuse  him,  or  any  relative  of  his  or  member 
of  his  family,  of  any  crime." 

Section  2686,  Id.,  provides : 

"Any  person  who,  by  any  extortionate  means, 
obtains  from  another  his  signature  to  any  pa- 
per or  instrument,  whereby,  if  such  signature 
were  freely  given,  any  property  would  be  trans- 
ferred, or  any  debt,  demand,  charge  or  right 
of  action  created,  is  punishable  in  the  same 
manner  as  If  the  actual  delivery  of  such  prop- 
erty or  payment  of  the  amount  of  such  debt, 
demand,  charge  or  ri|^t  of  action  were  ob- 
tained." 


[3]  If  tbe  threats  to  prosecute  were  made, 
the  same  would  constitute  extortion;  it 
therefore  follows  that  plaintilTs  contention 
on  this  point  is  not  tenable. 

It  is  further  contended  on  the  part  of  the 
plaintiffs  that  the  court  committed  error  in 
admitting  the  statements  made  by  W.  W. 
Greever,  to  the  defendant,  for  the  reason, 
as  alleged  by  the  plaintiffs,  that  W.  W.  Greev- 
er was  not  tbe  agent  of  tbe  bank  and  that 
tKere  was  no  proof  tbat  the  officials  of  tbe 
bank  or  any  one  with  authority  authorized 
him  to  represent  to  tbe  defendant  that  Hugh 
Greever  would  be  prosecuted  unless  the  de- 
fendant signed  the  note.  As  to  whether  W. 
W.  Greever,  under  tbe  circumstances,  was 
tbe  agent  of  the  bank,  it  is  not  necessary 
to  decdd&  However,  tbat  question  has  been 
passed  upon  by  the  Supreme  Court  of  Ar- 
kansas in  tbe  case  of  Beale-Doyle  Dry  Goods 
Co.  V.  Barton,  supra,  wherein  it  is  said: 

"In  an  action  on  an  obligation  whereby  • 
father  guaranteed  payment  of  the  debts  of  his 
song,  it  appeared  that  an  attorney  employed  by 
the  creditors  of  the  sons  to  secure  .the  obliga- 
tion from  the  father  made  representations  to 
the  father  concerning  the  prosecution  of  the 
sons,  which  representations  induced  the  father 
to  make  the  obligation.  Held,  that  the  repre> 
sentations  of  tbe  attorney  were  binding  on  his 
clients,  though  the  attorney  was  also  employed 
by  the  father  to  represent  and  protect  his 
sons." 


We  are  of  the  opinion  that  the  Judgmmt  uf 
the  trial  court  should  l>e  affirmed,  and  it  is 
so  ordered. 

AU  the  Justices  concur. 
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<Siipreme  Oonit  of  Kaasas.    Dee.  11,  1920.) 

(BvUttUu  If  a«  Court,) 

1.  MMt»r  aid  •ervant  <3=3375(2)—ln]aiy  to 
ailner,  riding  out  of  pit  on  quitting  work, 
hold  ono  "arUlag  out  of  aad  In  ooureo  of 
omployment." 

A  workman,  engaged  in  mining  coal  ia  a 
atrip  pit,  quit  his  ordinary  work  at  the  end  of 
the  day,  and  with  other  employees  rode  upon 
an  engine  towards  the  other  end  of  the  pit, 
with  a  view  of  ascending  to  the  surface,  as 
was  the  custom  in  the  mine,  and  while  on  his 
way  the  engine  on  which  he  was  riding  collided 
with  cars  which  had  been  insecurely  placed 
upon  a  switch  line,  and  suffered  an  injury,  held, 
that  the  accident  arose  out  of  and  in  the  course 
of  his  employment,  and  that  he  is  entitled  to 
compensation  for  the  injury  under  the  proTi- 
oiona  of  the  Workmen'a  Compensation  AoL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Course 
of  Employment.] 

2.  Maater  aad  aorvant  «s»4l2— Error  la  eoin> 
pntlng  oomponsatlon  award  nay  bo  oorraotad 
on  appeal. 

An  error  ia  compatation  of  the  award  made 
may  be  corrected  and  modified  upon  appeal 
without  reversing  the  Judgment 

3.  Mastor  and  aorvant  «3>S85(l I)— Perform- 
aaee  of  aome  work  held  not  to  Impair  finding 
of  partial  permanoat  diaablllty. 

The  fact  that  the  injored  workman  has  per- 
formed some  labor  aliioo  he  waa  injured  is 
held,  nnder  the  eTldence,  to  bo  no  ground  for 
overthrowing  the  finding  of  the  coart  that  the 
injury  had  resulted  in  partial  permanent  die- 
ability." 


BjgUAKCE  OOAI<  «  iaSVUQ  00. 
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ment  There  ia  little  room  for  contention  on 
this  point.  Plaintiff  waa  employed  to  woric 
In  a  coal  mine  designated  aa  a  strip  pit, 
which  waa  an  ezcaTation  about  three-fonrtba 
of  a  mile  in  length,  and  varying  from  20 
to  30  feet  In  depth.  He  was  helping  operate 
a  coal  loader  near  the  coal  face  at  one  end 
of  the  pit,  and  when  the  loader  shnt  down 
for  the  day  he  and  others  mounted  a  dinkey 
engine  that  was  used  to  pull  loads  to  the 
tipple  at  the  other  ead  of  the  pit,  where  tbei 
coal  waa  hoisted  to  the  surface.  On  the  way 
some  empty  cars  that  were  insecurely  placed 
on  a  switch  track  ran  down  the  grade  and 
collided  with  the  engine  on  which  plaintiff 
was  riding;  in  such  a  way  as  to  cut  off  the 
heel  of  his  left  foot 

It  is  insisted  by  defendant  that  plaintiff 
had  quit  his  work  and  was  on  his  way  home, 
using  a  means  of  travel  of  his  own  selection, 
and  waa  not  at  the  time  performing  any 
service  growing  out  of  or  incidental  to  his 
employment  While  he  had  ceased  work  at 
the  coal  loader,  he  was  still  in  the  pit,  ttie 
place  of  employment,  and  still  under  the 
direction  and  control  of  the  defendant  It 
cannot  be  said  he  waa  outaide  of  his  employ* 
ment  when  he  was  passing  from  one  part 
of  the  pit  to  the  other,  riding  on  the  engine, 
a  common  means  of  transports ti<m ,  in  going 
to  the  tipple,  an  appliance  of  the  defendant 
for  the  purpose  of  ascending  above  groimd. 
It  was  the  usual  custom  of  the  miners  "to 
ride  out  upon  the  last  trip"  upon  the  dinkey 
engines,  and  this  was  done  with  the  ac- 
Qulescenoe  of  the  defendant  The  injury 
which  occurred  on  the  trip  was  a  result 
which  was  or  should  have  been  in  contem- 
plation of  the  defendant  and  which  grew  out 
of  and  was  reasonably  incident  to  plalntttTs 
employment 


Appeal  from  District  Court,  Crawford 
County. 

Proceeding  by  JTohn  Chance  against  the 
Bellance  Coal.&  Mining  Company. for  com- 
pensation under  the  Workmen's  Compensa- 
tion Act  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Modified  and  affirmed. 

Wm.  U  Wood,  of  Kansas  City,  and  A.  B. 
Keller,  Geo.  R.  Malcolm,  and  John  P.  Curran, 
all  of  Pittsburg,  for  appellant 

James  B.  Ollery  and  Phil  H.  Callery, 
both  of  Pittsburg,  for  ap];)ellee. 

JOHNSTON,  a  J.  This  is  an  appeal  from 
a  Judgment  awarding  compensation  to  the 
plaintiff  for  an  acddaital  injury  sustained 
by  htm  while  be  was  employed  aa  a  miner 
by  the  defendant 

[1]  The  principal  contention  of  the  defend- 
ant is  that  the  accident  to  plaintiff  did  not 
arise  out  of  and  in  the  course  of  his  employ- 


"It  has  been  said  that  an  injury  which  oc- 
curs while  an  employee  is  doing  what  be  might 
reasonably  do  at  the  time  and  place  is  one 
which  arises  'out  of  and  in  the  course  of  the 
employment' "    L.  B.  A.  1916A,  2S2. 

This  case  is  not  to  be  likened  to  one  where 
an  employee  is  on  the  way  going  to  or  from 
the  place  of  employment  where  he  can 
choose  his  own  route  and  act  independently 
of  his  employer.  Bevard  v.  Coal  Co.,  101 
Kan.  207,  165  Pac.  667 ;  Mazeffe  ▼.  Hallway 
Co.,  106  Kan.  796,  180  Pac.  917.  It  falls 
rather  within  the  rule  of  Sedlock  t.  Mining 
Co.,  98  Kan.  680,  160  Pac.  9,  L.  B.  A.  1017B, 
872.  There  a  coal  miner  left  his  work  at 
the  coal  face,  laid  aside  bis  tools,  changed 
his  clothes,  and  proceeded  towards  the  shaft 
with  the  intention  of  ascending  to  the  top  of 
the  mine.  About  200  feet  from  the  room 
where  he  had  been  at  work,  and  about  one- 
half  mile  from  the  ahaft,  he  came  in  contact 
with  a  piece  of  slate  which   was  hanging 


«=9For  other  aun  see  ubm  toplg  sad  KBT-NUMBBa  la  all  Kar-Numbered  OlsMts  and  Indexes 
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from  the  roof  of  the  mine,  destroying  one  of 
his  eyes.  Against  the  contention  that  he  was 
at  the  time  outside  of  his  employment.  It 
was  held  that  he  was  stlU  In  the  mine  and 
mider  obligation  to  observe  the  rules  pre- 
scribed by  the  employer,  and  that  It  was 
Incumbent  on  the  employer  to  provide  him, 
not  only  a  safe  place  to  work  in  the  mine, 
but  also  a  safe  passageway  out  of  It,  as 
well  as  the  means  to  carry  him  safely  to 
the  top  of  the  mine.  His  duties  to  the 
employer,  it  was  held,  had  not  ended  when 
he  laid  aside  his  pick  and  other  tools,  nor 
until  he  had  left  the  mine.    It  was  said: 

"Tile  workman  was  ia  the  mine,  under  the 
direction  and  entitled  to  the  protection  of  the 
defendant  at  the  time  of  the  accident.  Each 
owed  duties  to  the  other,  and  the  relation  of 
master  and  servant  still  existed  between  them, 
when  the  injury  was  sustained,  although  the 
workman  was  not  actually  using  the  pick  and 
shovel  at  that  time." 

The  facts  In  that  case  are  quite  similar 
to  those  of  the  Instant  case,  and  the  rule 
there  applied  is  closely  applicable  here. 
See  the  cases  therein  cited  and  also  Monson 
▼.  Battelle,  102  Kan.  208,  170  Fac.  801; 
Stuart  r.  Kansas  City,  102  Kan.  807,  171 
Pac.  913 ;  White  v.  Stockyards  Co.,  104  Kan. 
90, 177  Pac.  522 ;  Benson  v.  Railway  Co.,  104 
Kan.  108,  178  Pac.  747;  Thomas  v.  Manu- 
facturing Co.,  104  Kan.  432,  179  Pac.  372, 
6  A.  L.  B.  1145.  Under  the  authorities  It 
Is  clear  that  within  the  meaning  of  the 
Workmen's  Compensation  Law  (Laws  1911, 
c.  218,  amended  by  Laws  1913,  c.  210)  the 
Injury  of  the  plaintiff  arose  out  of  and  in 
the  course  of  his  employment 

[21  There  is  a  further  contention  that  the 
award  of  compensation  was  excessive.  It 
is  apparent  that  an  error  In  computation 
was  made  by  which  the  plaintltr  was  given 
$99  more  than  he  was  entitled  to  receive  un- 
der the  rule  of  the  statute.  The  case  was 
tried  by  the  court  without  a  Jury,  and  It 
Is  manifest  that  the  error  is  not  one  that 
requires  a  new  trial.  The  Judgment  is  re- 
duced from  $2,268  to  $2,169,  and  interest 
should  be  reckoned  on  the  latter  amount 
from  the  day  of  Judgment 
'  [3]  It  is  also  contended  that  the  court 
was  not  warranted  in  allowing  plaintiff  com- 
pensation for  partial  permanent  disability. 
There  is  sufBdent  evidence  to  sustain  the 
finding  of  the  court  In  that  respect  The 
fact  that  plaintiff  was  able  to  and  did  pei^ 
form  some  labor,  part  of  the  time,  of  the 
same  character  as  he  bad  previously  done, 
does  not  impair  the  validity  of  the  finding 
of  partial  permanent  disability.  Gailey  v. 
Manufacturing  Co.,  98  Kan.  63, 157  Pac.  431 ; 
Dennis  v.  Cafferty,  99  Kan.  810,  163  Paa  461. 

The  Judgment,  as  modified,  is  affirmed. 

AU  the  Justices  concurring. 


008  Kan.  SI) 
LOCHMANN  v.  CARUTHERS  at  aL 
(No.  227SS.) 

(Supreme  Court  of  Kansas.    Dec  11,  1820.) 

(ByUalut  hj/  the  Court.) 

Jury  «s»l4( 1 1)— Landlord    and    tenant  «=380 
(3)— Defendant   In   Injnnctlon   suit   held   not 
entitled  to  Jury  trial;  sublessee  held  entitled 
to  enjoin  iMsor**  obstruction  of  privileges 
conferred  by  lease. 
The    relief   sought  was  injunction   against 
obstruction  to  enjoyment  of  privileges  confer- 
red by  a  lease.    On  consideration  of  the  facts. 
It  Is  held  the  defendant  was  not  entitled  to  a 
jury  trial,  and  the  relief  prayed  for  was  prop- 
erly granted. 

Appeal  from  District  Court,  Sedgwick 
Coun^. 

Action  for  Injunction  by  George  Lochmann 
against  W.  E.  Caruthers  and  J.  B.  Timmons, 
partners,  as  the  Plggly-Wiggly  Grocery  Store. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.    Affirmed. 

Matson  &  Steams,  of  Wichita,  for  appd- 
lants. 
Stnltz  &  Bryant,  of  Wichita,  for  appellee^ 

BURGH,  J.  The  action  was  one  to  enjoin 
obstruction  to  enjoyment  of  privileges  con- 
ferred by  a  lease.  The  plaintiff  recovered 
and  the  defendants  appeal. 

The  defendants  were  Installing  fixtures 
and  otherwise  preparing  to  conduct  a  Plg- 
gly-Wiggly grocery  store.  In  a  room  wlilch 
they  had  leased  for  that  purpose.  It  oc- 
curred to  them  it  would  be  advantageous  to 
have  a  meat  market  in  connection  with  the 
store,  and  they  sublet  to  the  plaintiff  space 
in  the  store  In  the  rear  of  aisle  No.  1,  fbr  a 
meat  market  The  plaintiff  was  Induced  to 
take  the  sublease  by  representations  of  fhe 
defendants  that  all  patrons  of  the  Piggly- 
Wiggly  store  would  be  obliged-  to  pass  by  the 
plaintiff's  counter,  and  by  representations 
of  other  benefits  and  advantages  which  would 
accrue  by  reason  of  the  operation  of  a  meat 
market  in  connection  with  the  Plggly-Wiggly 
store.  It  was  necessary  for  the  plaintiff  to 
have  fixtures  built  specially  for  the  location 
assigned  to  him.  The  fixtures  were  delivered 
to  the  plaintiff,  who  placed  them  In  the 
store  without  objection  by  the  defendants, 
but  when  the  plaintiff  attempted  to  install 
them,  he  discovered  the  defendants  had  plac- 
ed their  own  fixtures  opposite  aisle  No.  1, 
where  the  plaintiff's  counter  was  to  stand. 
The  defendants  would  not  permit  their  fix- 
tures to  be  moved.  The  plaintiff  had  no  key 
to  the  building,  but  J.  B.  Timmons,  who  act- 
ed for  the  defendants  in  opposing  the  plain- 
tiff, testified  as  follows: 
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"Mr.  Lochmann's  fixtures  are  in  the  rear  of 
the  building,  in  the  aontbeaat  corner  of  the 
bnildinK. 

"Q.  Yon  refused  at  that  time  to  aDow  him  to 
place  his  fixtures?  A.  I  never  refused  him  to 
do  but  one  tiling. 

"Q.  What  was  that?  A.  Not  to  move  my 
fixtures. 

"Q.  You  did  refuse  at  that  time  to  place  his 
fixtures  In  the  rear  of  aisle  No.  1?  A.  There 
was  not  anything  said  about  his  fixtures.  He 
said,  'I  am  going  to  take  this  out  of  the  way.' 
I  says,  'You  are  not  either.'  I  told  my  man  in 
there  not  to  let  him  move  my  fixtures." 

The  man  referred  to  was  the  contractor 
who  erected  the  PIggly-Wlggly  fixtures.  He 
testified  as  follows: 

"Mr.  Lochmann  told  me  to  move  these  fix- 
tures. I  had  them  placed  according  to  the 
blueprint,  and  I  told  him  I  would  not  do  it,  and 
he  said,  'I  cannot  start  business  here  unless 
these  fixtures  are  moved.'  I  told  him  I  would 
not  move  them  until  I  had  further  orders." 

The  sublease  contained  an  agreement  that 
the  plaintiff  would  obey  the  rules  and  regula- 
tions under  which  the  Piggly-Wlggly  store 
Is  operated.  After  mailing  the  sublease,  the 
defendants  learned  that  the  PIggly-Wlggly 
corporation,  patentee  of  the  Piggly-Wiggly 
store  fixtures,  does  not  allow  a  meat  market 
to  be  operated  in  connection  with  a  Piggly- 
Wlggly  store.  The  court  found  as  a  fact 
that  the  plaintiff  was  put  in  possession  of  a 
portion  of  the  store,  and  that  the  defendants 
were  obstructing  his  use  of  a  portion  of  the 
space  assigned  to  him. 

The  principal  assignment  of  error  Is  that 
the  court  denied  the  defendants  a  Jury 
trial.  The  cases  of  Bodwell  v.  Crawford,  26 
Kan.  292,  40  Am.  Bep.  306;  Atkinson  T. 
Crowe,  80  Kan.  161,  102  Pac.  60,  106  Pac. 
1052,  39  li.  H.  A  (N.  S.)  31,  18  Ann.  Cas. 
242,  and  Gordon  v.  Munn,  83  Kan.  242,  111 
Pac.  177,  21  Ann.  Cas.  1299,  are  relied  on. 
None  of  them  Is  applicable.  In  the  Bodwell 
Case,  a  lessee  took  possession  of  real  estate 
under  a  lease  from  the  owner,  made  by 
agents.  The  owner  asserted  that  the  agents 
bad  authority  to  collect  rents  only,  and  not 
to  lease.  From  his  standpoint,  the  case  was 
the  common  one  of  a  trespasser  taking  un- 
lawful possession  of  another's  land,  and  he 
was  remitted  to  an  action  at  law.  The  court 
said: 

"An  action  for  the  recovery  of  real  estate  Is 
one  In  which  at  common  law  parties  are  en- 
titled to  a  trial  by  Jury.  They  have  a  right  to 
the  verdict  of  a  Jury  upon  the  questions  wheth- 
er plaintiff  was  owner,  whether  the  defendant 
was  in  poBsession,  and  whether  if  so  the  pos- 
session was  unlawful.  In  this  very  case  de- 
fendant has  a  right  to  the  verdict  of  a  Jury 
upon  the  questions  whether  Ross  &  Stillson 
were  general  agents  of  plaintiff  and  generally 
authorised  to  bind  him  by  leases,  or  were  spe- 
cially authorised  to  make  a  lease  of  these  lots 
without  any  limitations  as  to  the  pnrposes  tor 
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which  they  should  be  used,  and  Indeed  upon 
every  fact  essential  to  plaintiffs  right  to  the 
possession  of  the  premises."  Bodwell  r.  Craw- 
ford, 26  Kan.  292,  294  (40  Am.  Rep.  306). 

In  the  Atkinson  Case  and  In  the  Gordon 
Case,  the  contest  was  between  rival  claim- 
ants to  ownership,  and  the  real  Issue  was 
whether  the  title  of  one  claimant  or  the 
other  required  an  award  of  the  property. 
Aklns  T.  Holmes,  89  Kan.  812,  133  Pac.  849. 

The  plaintiff's  title  under  the  sublease  was 
not  disputed,  and  his  right  to  possession  un- 
der the  sublease  was  not  disputed.  There 
was  no  dispute  about  possession  of  substan- 
tially all  the  space  leased  to  the  plaintiff. 
There  waa  no  dispute  about  the  boundary 
line  between  the  area  leased  to  the  plaintiff 
and  That  reserved  by  the  defendants,  and  the 
case  was  merely  one  of  willful  encroachment 
by  the  defendants  on  that  part  of  the  plaln- 
tilTs  space  which  his  counter  would  occupy. 
In  very  similar  cases  It  has  been  the  prac- 
tice of  courts  of  equity  to  comi>el  removal 
of  the  encroachments  O^ershlshlan  t.  John- 
son, 210  Mass.  135,  96  N.  E.  56.  36  L.  R.  A. 
[N.  8.1  402,  and  note);  but  It  Is  not  neces- 
sary to  resort  to  the  principles  which  they  • 
recognize.  The  defendants  did  not  show 
prejudice  to  any  substantial  right,  because 
nothing  was  presented  for  a  Jury  to  consid- 
er, if  one  had  been  called.  Prejudice  must 
result  from  procedural  nonconformity  in 
order  to  authorize  reversal  of  a  Judgment. 
Paraphrasing  the  fourth  paragraph  of  the 
syllabus  of  the  opinion  in  Jones  v.  Insurance 
Co.,  83  Kan.  682,  112  Pac.  826,  generally 
prejudice  will  be  presumed  from  erroneous 
denial  of  an  application  for  trial  by  Jury, 
but  the  presumption  Is  subject  to  the  limita- 
tion that  it  must  appear  from  the  record 
there  was  a  substantial  controversy  to  be 
determined  by  a  Jury. 

The  defendants  say  that  operation  of 
platntUTs  meat  market  would  violate  rules 
regarding  operation  of  a  Piggly-Wlggly  store, 
and  so  would  violate  the  sublease.  No  rules 
for  operation  of  a  Piggly-Wlggly  store  are 
disclosed.  If  there  be  a  rule  forbidding  con- 
nection between  a  meat  market  and  a  Piggly- 
Wlggly  store,  it  is  not  a  rule  of  operation  In 
the  sense  of  a  sublease,  and  the  defendants 
are  estopped  by  the  sublease  and  their  rep- 
resentations from  Invoking  It 

The  defendants  say  the  Judgment  la  In- 
equitable because  It  exposes  them  to  forfei- 
ture of  their  license  from  the  Piggly-Wlggly 
corporation,  and  so  will  do  more  harm  than 
good.  The  defendants  created  the  predica- 
ment In  which  they  find  themselves,  and 
have  no  merit  of  their  own  oitltllng  them 
to  Invoke  equity  against  fulfillment  of  their 
oMlgatlon.  They  do  not  exhibit  to  this  court 
their  contract  with  the  Piggly-Wlggly  cor- 
poration,  and  their  status  may  wait  until 
forfeiture   of    tbelr   license    la    threatened. 
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Heanwblle,  nothing  Rhort  of  the  Injunction 
granted  can  secure  to  the  plaintiff  the  bene- 
fits of  bis  contract,  which  are  not  measure- 
able  in  damages. 

The  Judgment  of  the  district  court  ia  af- 
firmed. 

AU  the  Justices  concurring. 


(lOS  Kan.  90) 

OSBURN  V.  MOORE.     (No.  2278Z) 

(Supreme  Court  of  Kansas.     Dee.  11,  1920.) 

(ByUaiut  (y  the  Court.) 

1.  Broker*  4=>59(l)— Agent  who  Is  oflloiaat 
•aute  of  sale  made  through  aaother  agent 
held  entitled  to  oommlsaloa. 

Where  an  agent  employed  to  find  a  pur- 
chaser for  real  estate  obtains  an  offer  on  the 
prescribed  terms  and  reports  it  to  his  princi- 
pal, who  tells  him  he  has  already  negotiated 
a  sale  to  other  persons,  bnt  that  if  it  falls 
through  the  agent  can  go  ahead  with  his  deal, 
and  within  a  few  days  thereafter  the  owner 
without  the  knowledge  of  such  agent  sells  to 
the  same  prospect  npon  bis  being  brought  to 
him  by  another  agent,  to  whom  he  pays  the 
commission,  the  first  agent,  if  he  was  otherwise 
to  be  regarded  as  the  proximate,  efficient,  and 
procuring  cause  of  the  sale,  is  not  barred  from 
a  recovery  of  his  commission  by  the  fact  that 
he  did  not  bring  his  customer  to  his  principal 
and  introduce  them. 

2.  Broken  «=>88(I0)  —  Trial  «=>2B0(I)— 
Charge  as  to  agenfs  right  to  commission  tor 
salting  realty  held  proper;  refusal  of  re- 
quested ebarge  which  might  have  misled  jury 
held  proper;  refusal  of  Instruetioas  ooverea 
by  oause  given  Is  not  error. 

It  is  held  that  no  error  was  committed  in 
the  giving  or  refusal  of  instructions. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  H.  E.  Osbum  against  L.  Moore. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

John  W.  Adams  and  William  J.  Wertx, 
both  of  Wichita,  for  appellant 
Earl  Blake,  of  Wlchfta,  for  appellee. 

MASON,  J.  H.  B.  Osbum  recovered  a 
judgment  for  a  real  estate  agent's  commis- 
sion from  Ij.  Moore,  who  appeals. 

The  evidence  tended  to  show  these  facts: 
The  defendant  listed  a  farm  with  the  plain- 
tiff, who  showed  it  to  0.  L.  Asbford,  interest- 
ing him  in  its  purchase.  Ashford  made  sev- 
eral offers,  somewhat  under  the  price  asked, 
but  finally  agreed  to  pay  the  full  amount 
The  plaintiff  reported  these  offers  to  the  de- 
fiemdant,  giving  the  name  of  the  prospect. 
Ttie  defendant  told  him  that  he  had  already 
■old  the  laud  to  buyers  in  Lindsborg,  but  If 


anything  happened  to  prevent  VbBt  sale  go- 
ing through  the  plaintiff  could  go  ahead  and 
deal  with  bis  customer  and  receive  the  com- 
mission. The  sale  to  the  Lindsborg  peopI» 
fell  through,  but  It  does  not  appear  that  any 
notice  of  tills  was  given  to  the  plaintiff.  A 
few  days  after  his  talk  with  the  plaintiff,  the 
defendant  sold  the  farm  to  Ashford,  upon  his 
being  brought  to  him  by  other  real  estate 
agents,  who  were  paid  the  commission. 

[1]  1.  The  defendant  contends  that  his  de- 
murrer to  the  plaintiff's  evidence  should 
have  been  sustained  for  want  of  a  showing 
that  the  plaintiff  took  the  purchaser  to 
Moore  and  Introduced  him,  or  that  the 
plaintiff  ever  gave  the  defendant  the  name  of 
his  prospective  purchaser.  It  appears  to  be 
true  that  when  the  plaintiff  rested  no  evi- 
dence had  been  given  that  he  had  ttdd  the 
defendant  that  Asliford  was  the  man  who 
had  made  the  offers,  and  to  whom  he  was 
trying  to  make  a  sale.  But  the  defendant 
himself  testified  that  such  was  the  case,  and 
the  omission  was  thus  supplied  as  effectively 
as  though  the  plaintiff  bad  Introduced  the 
evidence.  (Soddard  v.  Donaha,  42  Kan.  754,  22 
Pac.  708.  The  language  of  the  defendant  on 
this  point  la  shown  by  the  following  extract 
from  his  cross-ezaminatl<m; 

"Q.  Did  he  [the  plaintiffj  tell  yon  about  a 
purchaser  more  than  once?  A.  He  mentioned 
about  having  Mr.  Ashford  lined  up  on  the  deal. 

"Q.  When  did  he  first  mention  tbatT  A.  1 
suppose  when  he  called  on  me.  1  don't  know 
bow  long  it  was  before  he  brought  him. 

"Q.  If  be  showed  the  place  to  Mr.  Ashford 
on  the  28th  of  March,  then  he  mast  have  told 
you  about  his  purchaser,  Mr.  Ashford,  between 
that  and  the  date  you  sold  to  Mr.  Ashford : 
Isn't  that  correct?    A.  1  suppose  he  did." 

There  is  a  possibility  that  the  defendant 
meant  to  say  merely  that  the  plaintiff  told 
him  he  had  a  purchase,  and  that  in  giving 
his  testimony,  he  referred  to  the  purchaser 
as  Mr.  Ashford,  because  he  had  learned  aft- 
erwards that  Ashford  was  the  man  who  had 
made  the  offer  to  the  plaintiff.  But  the 
language  is  '  open  to  the  other  interpreta- 
ticm,  and  it  was  for  the  jury  and  the  trial 
court  to  decide  what  was  intended.  More- 
over, the  defendant  also  testified  that  he 
knew  the  plaintiff  had  dropped  the  deal  with 
Ashford  because  Ashford  said  so;  the  Im- 
plication being  obvious  that  the  defendant 
before  be  made  the  sale  knew  that  Ashford 
was  the  customer  about  whom  the  plaintiff 
had  been  talking  with  him. 

The  mere  fact  that  the  plaintlfr  did  not 
bring  Ashford  and  the  defendant  personally 
together — did  not  Introduce  them — ^Is  not 
fatal  to  a  recovery.  Grimes  v.  Emery,  94 
Kan.  701,  146  Pac.  1135.  There  was  Uttle 
reastm  for  his  doing  so  after  he  had  advised 
the  defendant  that  Ashford  was  ready  and 
willing  to  buy,  and  had  betn  told  that  the 
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matter  must  await  the  result  <rf  the  negotia- 
tion with  the  Lindsborg  people 

[2]  2.  Complaint  Is  made  of  the  giving  and 
refusal  of  instructions.  The  Jury  were  told 
that  where  two  agents  are  employed  to  find 
a  purchaser  for  property,  and  each  makes  an 
effort  to  sell  It  to  the  same  person,  the 
employer  b  liable  for  the  commission  to  the 
one  "who  Is  the  proximate,  efficient,  and  pro- 
caring  cause  of  said  sale."  This  submitted 
the  rital  issue  in  the  case,  and  the  verdict 
necessarily  Implied  a  finding  that  the  plain- 
tiff met  the  deflniticm.  quoted.  Other  In- 
structions given  presented  the  same  test  as 
applied  to  the  particular  circumstances.  We 
find  no  error  In  than.  Of  the  four  requested 
instructions  the  rejection  of  which  Is  com- 
plained of  three  were  probably  unobjectlmi- 
able,  but  the  rules  they  announced  so  far  as 
necessary  to  a  fair  understanding  of  the  Is- 
sues were  soffldently  covered  by  the  general 
duirge.  The  fourth  indnded  a  statement  to 
the  effect  that  If  the  plaintiff  attempted  to 
interest  Ashford  In  the  property,  but  did  not 
succeed  In  inducing  blm  "to  negotiate  with 
the  owner"  for  its  purchase,  and  thereafter 
the  other  agents  by  their  efforts  effected  a 
sale,  the  latter  would  be  entitled  to  the  com/- 
mlsston.  This  would  have  been  likely  to  be 
understood  by  the  Jury  as  meaning  that  the 
tact  that  the  plaintiff  did  not  bring  Ashford 
to  the  defendant  was  fatal  to  his  recovery, 
and  Its  rejection  was  proper  on  that  account 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


(lOS  Kan.  2t) 
LEI8ENRING  v.  PLEASANT  HILL  TP. 
(NO.  22576.) 

(Supreme  Ooart  of  Kansas.     Dec.  11,  IVM.) 

(BtUabu$  by  (h«  Ootirt.) 

1.  Highways  4=3203— Failure  to  present  stats- 
Bient'  of  oialm  Is  no  ground  for  reversal  of 
reoovery  for  death  from  defaot. 

Where  an  action  against  a  townsliip  on  ac- 
count of  a.  death  alleged  to  have  been  occa- 
sioned by  a  defective  bighway  baa  resulted  in  a 
Jodgment  for  the  plaintiff,  it  is  not  a  ground  of 
reversal  that  tbe  defendant  pleaded  and  proved 
that  no  verified  statement  ot  the  claim  bad  been 
presented  to  tbe  township  board  in  accordance 
with  the  statute  (Ueo.  St.  1915,  f  1106»). 

2.  Highways  «=s>2ll— Evidenoe  held  not  to 
show  trustee  had  aotioe  of  defect  live  days 
iMfore  Injury. 

The  evidence  is  held  not  to  sustain  a  find- 
ing that  tbe  trustee  bad  notice  of  the  defective 
cond'tion  of  «  hiRhway  five  days  before  tbe  oc- 
currence of  the  accident  upon  which  the  action 
against  the  township  is  based. 


Appeal  from  District  Oonrt,  lails  Ooanty. 

Action  by  Oeorge  S.  Lelsenrlng,  as  admin- 
istrator of  Ohet  Fuller,  deceased,  against 
Pleasant  Hill  Township,  a  municipal  corpo- 
ration. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed,  and  cause  remanded, 
with  direction  to  render  Judgment  for  de- 
fendant. 

Monroe,  Hursh,  Sloan  te  Monroe,  of  Tope- 
ka,  for  appellant 
E.  A.  Rea,  of  Bays,  for  appellee. 

MASON,  J.  C!het  Fuller  was  killed  by 
the  overturning  of  an  automobile  in  which 
he  was  riding.  His  administrator  recovered 
a  Judgment  against  the  township  In  which 
the  accident  occurred  on  the  ground  that  it 
was  due  to  the  defective  condition  of  the 
highway.    The  defendant  appeals. 

[1]  1.  The  answer  alleged,  and  the  evi- 
dence showed,  that  no  verified  statonent  of 
the  dalm  sued  on  had  ever  been  presented  to 
the  township  board,  as  required  by  statute 
(Gen.  Stat.  1915,  I  11658),  and  the  appellant 
contends  that  this  establishes  a  defense.  Ex- 
pressions tending  to  support  that  view  have 
been  used  by  this  court,  although  no  explicit 
decision  has  been  made  upon  the  point  Oil- 
lett  V.  Comm'rs  of  Lyon  Co.,  18  Kan.  410; 
Railroad  Co.  v.  Kearny  Co.,  58  Kan.  19,  48 
Pac.  583;  Skinner  v.  Cowley  County,  63  Kan. 
657,  66  Pac.  635.  The  statute  cited  does  not 
undertake  to  say  what  shall  be  the  conse- 
quence of  a  failure  on  the  part  of  a  daimant 
to  comply  with  its  provisions  before  com- 
mencing an  action.  Here  the  township,  after 
a  trial  of  the  case,  at  which  the  full  character 
of  the  demand  must  have  been  developed, 
is  refusing  to  recognize  It  Manifestly  a 
presentation  of  the  dalm  would  have  resulted 
in  its  rejection.  In  that  situation  the  ordi- 
nary rule  as  to  the  effect  of  a  failure  to  make 
a  proper  demand  seems  applicable.  If  the 
township  had  admitted  liability  at  any  stage 
of  the  proceedings,  it  should  doubtless  have 
been  relieved  from  the  payment  of  costs  up 
to  that  point,  but  as  it  is  still  denying  all 
obligation  the  omission  of  the  plaintiff  to 
make  a  formal  presentation  of  the  claim  be- 
fore suit  can  have  had  no  prejudicial  effect, 
and  does  not  now  constitute  a  defense  or 
ground  of  abating  the  action. 

[2]  2.  The  appellant  contends  that  the  evi- 
dence was  insufficient  to  supixirt  a  finding 
that  the  trustee  bad  bad  notice  of  tbe  defect 
for  at  least  five  days  prior  to  the  accident, 
as  required  by  the  statute  in  order  to  render 
the  township  liable.  Gen.  Stat  1916,  |  722. 
The  Jury  found  In  answer  to  special  ques- 
tions that  the  trustee  had  obtained  such  no- 
tice "by  making  two  personal  trips  across 
the  fill  several  days  before  the  accident  oc- 
curred." The  abstract  shows  no  evidence 
upon  which  this  finding   could  haT«  been 
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baaed,  except  the  foUowIng  testimony  of  the 

trustee: 

"Q.  Woold  yon  say  tbat  yon  had  been  over 
that  road  within  a  month  previoaa  to  the  time 
of  the  death  of  Chet  FuUer?  A.  WeU,  it  was 
Just  a  few  days  before  his  death;  1  was  over 
the  road  one  evening. 

"Q.  Ton  knew  the  condition  of  the  road  at 
that  time?  A.  I  didn't  notice,  particularly,  tlie 
condition  of  it.  We  had  been  attempting  to 
get  help  to  fix  onr  roads,  bat  not  tbat  road  in 
particular.  We  had  several  roads  In  that  com- 
munity to  work  on  at  that  time,  and  everybody 
was  busy  with  their  fall  work." 

Assuming  that  this  was  sufficient  evidence 
of  actual  notice  to  the  trustee  of  the  condi- 
tion of  the  road  at  the  time  be  referred  to, 
it  fails  to  show  tbat  this  was  as  much  as  five 
days  before  the  accident  The  statement  tbat 
It  was  a  few  days  before  would  be  just  as 
true  of  four  days  as  of  six  or  more.  Another 
witness,  after  describing  the  condition  of  the 
road  at  the  time  of  the  accident,  gave  this 
testimony: 

"Q.  Did  you  have  any  conversation  with  Mr. 
Disney  [the  trusteej  concerning  the  length  of 
time  the  road  had  been  in  that  condition  pre- 
vious to  this?  A.  I  don't  think  so.  Do  you 
mean  before  or  after? 

"Q.  No,  after.  A.  I  don't  remember  wheth- 
er I  did  or  not. 

"Q.  What  is  your  recollection  as  to  whether 
you  had  a  conversation  with  him  or  some  mem- 
ber of  the  township  board  with  reference  to 
that  proposition?  A.  Well,  I  think  I  spoke  to 
some  of  them. 

"Q.  What  is  your  Impression  as  to  whether 
or  not  he  was  present  at  the  time?  A.  it 
seems  to  me  that  he  was,  but  I  can't  say  for 
certain. 

"Q.  And  what  was  said  by  him,  if  it  was 
him,  as  to  the  length  of  time  tbat  road  had 
been  in  that  condition?  A.  1  think  it  was  about 
tltree  weeks." 

Assuming  that  a  declaration  by  the  trus- 
tee after  the  accident  as  to  his  prior  knowl- 
edge of  the  condition  of  the  road  was  com- 
petent, the  language  Just  quoted  does  not  sup- 
ply the  gap  In  the  evidence.  The  witness 
did  not  state  that  he  heard  the  trustee  say 
that  the  road  had  been  in  the  c(mdltion  refer- 
red to. for  three  we^s.  He  said  that  he  did 
not  remember  whether  or  not  he  bad  had  any 
conversation  with  the  trustee  on  that  subject, 
that  he  spoke  to  some  of  the  board  about  it, 
and  that  it  seemed  to  him  the  trustee  was 
presoit.  He  was  then  asked  what  was  said  by 
the  trustee,  "if  it  was  him',"  as  to  the  length 
of  time  the  road  had  been  in  such  condition, 
and  answered,  "I  think  it  was  about  three 
weeks."  We  think  It  quite  clear  that  by  this 
answer  he  merely  undertook  to  say  what  the 
elTect  of  the  statement  was  that  he  had  heard 
some  member  of  the  board  make,  the  trustee 
bdng  present,  but  had  no  thought  of  even 


expressing  an  opinion  tliat  the  nttenmoe  wai 
that  of  the  trustee  himself. 

For  the  reason  indicated,  the  Judgment 
must  be  set  aside.  Other  rulings  are  com- 
plained  of,  but  as  the  plaintiff  failed  to  mate 
a  prima  facie  case  upon  a  vital  point  there 
is  no  occasion  to  consider  them. 

The  Judgment  Is  reversed,  and  the  cause 
is  remanded,  with  directions  to  render  Judg- 
ment for  the  defendant. 

All  the  Justices  concurring. 


(108  Ka.n.  64) 
TODD  V.  RHODES.    (No.  22729.) 

(Supreme   Court  of  Kansas.    Dec.  11,  1920.) 

(SvUabiu  by  the  Court.) 

1.  Attorney  and  client  «=376(4)— Attaraey  for 
husband  to  bring  about  wife's  action  for  di- 
vorce, after  Its  dismissal,  may  move  for  bus- 
band  to  reinstate  case. 

Where  a  husband  employs  an  attorney  to 
represent  him  in  negotiations  and  litigation  rel- 
ative to  a  divorce,  with  instructions  to  take 
such  steps  as  may  seem  desirable  to  bring  about 
an  action  by  the  wife  and  a  judgment  for  di- 
vorce, and  the  attorney,  with  the  full  knowledge 
and  consent  of  each  party,  undertakes  to  repre- 
sent both  of  them,  signing  the  petition  as  at- 
torney for  the  plaintiff,  bis  authority  to  act  for 
the  husband  does  not  cease  upon  a  judgment  of 
dismissal  for  want  of  prosecution,  brought 
about  by  his  illness,  and  be  is  still  authorized 
to  consent  in  behalf  of  the  husband  to  a  rein- 
statement of  the  case  at  a  subsequent  term  of 
court,  unless  a  disability  results  from  a  dual 
representation. 

2.  Divorce  9=3165(2)— hlusband,  employing  at- 
torney for  himself  and  wife  to  obtain  a  di- 
vorce, cannot  attack  JndgmentC 

A  husband,  who  employs  an  attorney  to 
foster  the  bringing  of  an  action  for  divorce  by 
his  wife,  and  to  represent  him  as  well  as  her 
in  such  litigation,  with  instructions  to  do  wliat- 
ever  is  necessary  to  bring  about  a  judgment 
for  divorce,  cannot  be  heard,  after  the  rendition 
of  such  judgment,  to  attack  its  validity  on  the 
ground  that  public  policy  forbids  an  attorney  to 
represent  both  parties  to  a  divorce  action. 

Appeal    from    District  .  Court,    Shawnee 

County. 

Action  for  divorce  by  Mary  A.  Rhodes 
against  R.  O.  Rhodes.  Judgment  for  plain- 
tiff. Defendant's  motion  to  set  it  aside^  re- 
sisted by  Charles  S.  Todd,  administrator  of 
Mary  A.  Rhodes,  deceased,  was  denied  and 
defendant  appeals.    Affirmed. 

J.  J.  Sdienck  and  Z.  T.  Hasen,  both  of  To- 
peka,  for  appellant 

D.  H.  Branaman  and  W.  B.  Atcfaiaon,  both 
of  Topeka,  for  appellee. 

MASON,  J.  On  March  14.  1918,  Mary  A. 
Rhodes  brought  an  action  for  divorce  against 
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B.  0.  Rhodes  who  waived  the  Issuance  and 
service  ot  summons  and  entered  a  voluntary 
appearance,  signing  a  writing  to  that  effect, 
which  Included  an  agreement  that  the  case 
might  be  taken  np  and  tried  at  any  time 
without  further  notice  to  Iilm.  On  March  SI, 
1918,  the  case  was  called  for  trial,  and,  no 
response  being  made  it  was  dismissed  for 
want  of  prosecution.  On  April  10,  1919,  at 
a  new  term  of  court,  the  order  of  dismissal 
was  set  aside  and  upon  a  trial  the  plaintiff 
was  granted  a  divorce.  She  died  on  June 
15,  1919.  On  July  20,  1919,  the  defendant 
moved  to  set  aside  the  Judgment  on  the 
ground  that  he  had  had  no  notice  of  the 
proceedings  snbsequent  to  the  dismissaL  The 
motion  was  resisted  by  the  administrator  of 
the  plalntttP's  estate  and  was  denied;  the 
present  appeal  being  taken  from  ttiat  ruling. 

In  view  of  the  evidence  and  the  findings 
of  the  trial  conrt,  the  following  facts  must  be 
regarded  as  established:  About  February  1, 
1918,  the  defendant,  a  resident  of  Kansas 
City,  Mo.,  came  to  an  attorney  of  Topeka  and 
asked  him  to  represent  both  parties  in  pro- 
curing a  divorce,  saying  that  he  had  no 
grounds  for  bringing  such  an  action  himself, 
and  desired  one  to  be  brought  by  his  wife, 
who  lived  there,  and  who  had  abundant  basis 
therefor.  An  arrangement  was  then  made, 
to  which  the  plaintiff  later  became  a  party, 
that  snch  an  action  was  to  be  brought  by  the 
attorney,  who  was  to  appear  upon  the  rec- 
ords as  her  attorney,  while  in  reality  repre- 
senting the  defendant  as  well,  being  author- 
ized by  him  to  do  whatever  might  be  neces- 
sary in  order  to  obtain  the  divorce.  A  prop- 
erty settlement  and  the  tmyment  of  alimony 
was  agreed  uixm,  and  the  action  was  brought 
Several  continuances  were  had,  because  of 
the  defendant  being  unable  to  pay  off  a  real 
estate  mortgage,  which  by  the  agreement  he 
was  to  satisfy.  The  order  of  dismissal  grew 
out  of  the  fact  that  the  plaintiff  and  the  at- 
torney were  both  sick  at  the  time  the  case 
was  reached,  and  neither  had  notice  of  Its 
having  been  set  for  trial.  As  soon  as  the 
attorney  learned  of  the  dismissal,  he  applied 
for  a  reinstatement  in  behalf  of  both  parties, 
advising  the  court  ot  the  f&cts  substantially 
as  here  stated. 

[1]  1.  a%e  order  setting  aside  the  dismissal, 
having  been  made  at  a  snbsequent  term  of 
court,  depends  for  Its  validity  upon  the  con- 
sent of  the  parties.  The  defendant  asserts 
that,  even  leaving  out  of  account  any  ques- 
tion of  dual  representation,  and  assuming 
the  situation  to  be  the  same  as  though  he 
bad  been  represented  by  a  separate  attor- 
ney, his  attorney  could  not  give  an  effec- 
tive consent  in  his  behalf,  because  his  au- 
thority necessarily  ceased  with  the  Judgment 
of  dismissal.  Language  tending  to  support 
that  view  is  used  in  Wawrzyniakowskl  v. 
Hoffman  dc  Billings  Mfg.  Co.,  137  Wis.  629, 
119  N.  W.  SOO;   but  we  cannot  acc^t  It  as 
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the  expression  of  a  general  rule  applicable 
to  the  facts  of  this  case.  Doubtless  the  pie- 
sumption  is  that  an  attorney  is  employed  to 
conduct  litigation  to  Judgment  and  no  furth- 
er, and  an  order  dismissing  an  action  may 
often  bring  the  employment  to  an  end.  6 
O.  J.  672,  673;  3  A.  &  B.  Encyc.  of  L.  329. 
But  there  can  be  no  hard  and  fast  rule  on 
the  subject.  Mudi  must  necessarily  depend 
upon  the  iwrticular  circumstances  and  the 
character  of  the  employment.  For  an  illus- 
tration see  Macpherson  v.  Bacon's  Executor, 
180  Ky.  773,  785,  203  S.  W.  744.  If  an  attor- 
ney  is  employed  to  endeavor  to  attain  a  cer- 
tain result  and  through  some  accident  or  in- 
advertence, or  even  through  neglect  or  over- 
sight on  his  part,  an  order  Is  made  dismissing 
an  action  brought  by  him  for  the  purpose, 
it  cannot  be  that  a  new  employment  is  neces- 
sary to  authorize  him  to  ask  for  its  rein- 
statement; and  if  the  client  is  a  defendant, 
who  has  employed  coimsel  to  represent  him 
for  the  purpose  of  having  an  afiSrmative  Judg- 
ment rendered,  the  situation  Is  not  essoitlal- 
ly  different  If  the  defendant  in  the  present 
case  had  employed  some  other  attorney  to 
represent  him  in  negotiations  and  litigation 
with  regard  to  a  divorce  instructing  him  to 
do  whatever  he  deemed  advisable  to  bring 
about  the  granting  o£  the  divorce  and  a  di- 
vision of  property  it  would  scarcely  be  con- 
tended ttiat  such  attorney  could  not  bind 
his  client  by  a  consent  to  the  reinstatement  of 
the  case  after  its  dismissal  as  readily  as  by  an 
original  entry  of  appearance.  Here  the  waiv- 
er of  summons  was  embodied  in  a  writing 
signed  by  the  defendant  in  person,  but  would, 
of  course,  have  been  equally  effective  if  made 
by  a  properly  authorized  attorney.  Whether 
or  not  the  fact  that  an  attorney  represented 
the  plaintiff  In  a  divorce  action  would  pre- 
vent his  making  a  valid  entry  of  appearance 
for  the  defendant  is  not  a  question  which 
affects  the  particular  feature  of  the  case  we 
are  now  discussing.  We  entertain  no  doubt 
that  the  court  had  Jurisdiction  to  set  aside  the 
order  of  dismissal  upon  the  consent 'of  the 
attorney  representing  the  defendant,  unless 
such  result  was  prevented  by  the  fact  that 
the  same  attorney  was  representing  the  plain- 
tiff. 

[2]  2.  The  general  rule  that  an  attorney 
may  not  at  the  same  time  represent  par- 
ties whose  interests  conflict  is  subject  to 
an  exception,  where  be  so  acts  with  the  full 
knowledge  and  consent  of  both.  If  in  the 
present  Instance  the  double  representation 
was  fatal  to  the  validity  of  the  order  of  re- 
instatement, it  must  be  because  in  an  action 
of  divorce  it  la  against  policy  for  the  same 
attorney  to  represent  both  parties.  The  pub- 
lic has  an  Interest  In  seeing  that  a  divorce 
is  not  granted,  except  upon  legal  grounds, 
and  of  course  the  willingness  of  both  spouses 
to  sever  the  marital  relation  is  quite  beside 
the  purpose.    To  allow  the  aame  attorney  to 
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miresent  them  would  ob^toiuly  pare  the  way 
to  Judgments  by  agreement,  and  it  may  be  as- 
sumed that  such  a  practice  is  not  to  be  tol- 
erated. But  we  agree  with  the  trial  court 
that  the  defendant  has  no  standing  to  In- 
Toke  that  principle  for  his  own  relief.  He 
has  himself  brought  about  the  condition  of 
which  he  complains.  He  deliberately  set  the 
machinery  to  work  to  bring  about  a  result 
which  he  desired — ^his  release  from  the  mar- 
riage tie  and  the  adjustment  of  property 
Interests.  By  reason  of  the  death  of  the 
plaintiff  the  divorce  is  no  longer  necessary  to 
his  freedom,  and  Is  now  merely  a  bar  to 
a  <dalm  upon  pr(q;ierty  which  he  might  other- 
wise assert.  The  interest  of  good  morals  or 
the  welfare  of  society  would  be  in  no  way 
promoted  by  permitting  a  rule  designed  to 
that  end  to  be  made  use  of  to  accomplish 
so  entirely  selfish  a  purpose  as  that  for 
which  It  la  now  Invoked.  While  there  Is 
some  conflict  in  Judicial  opinion  on  the  sub- 
ject, there  is  much  authority  for  the  rule 
that  neither  party  to  a  divorce  can  be  heard 
to  attack  It  on  the  ground  of  consent  or  col- 
lusion. 9  H.  C.  L.  451 ;  I*  B.  A.  1917B,  460; 
Bledsoe  v.  Seaman,  T7  Kan.  679,  96  Pac.  676. 
The  motive  for  the  assault  upon  the  decree 
may  well  be  a  determining  factor  lu  case  of 
doubt  The  following  quotations  give  ex> 
pression  to  this  view: 

"Independent  of  any  other  considerations,  if 
the  motion  was  properly  made,  and  in  due  sea- 
son, the  court  would  order  any  Judgment  of  di- 
vorce obtained  by  collusion  or  fraud  to  be  set 
aside,  not  from  any  regard  to  the  parties  con- 
cerned, but  from  motives  of  public  policy.  In 
such  a  case,  however,  it  should  be  made  appar- 
ent that  the  party  so  moving  was  acting  from 
good  motives,  aud  not  for  any  expected  per- 
soiul  advantage."  Singer  v.  Singer,  41  Barb. 
(N.  T.)  139,  140. 

"Upon  the  plaintiff's  own  statement,  she  was 
a  party  to  the  perpetration  of  a  fraud  upon 
the  court.  She  made  an  illegal  agreement  in 
order  to  secure  the  $1,000,  which  she  alleges 
the  defendant  promised  to  pay  her,  and  she  now 
complams  because  of  the  defendant's  failure  to 
pay  the  amount  which  he  promised.  The  pur- 
pose of  the  plaintiff  is  purely  mercenary.  She 
Is  willing  to  be  a  party  to  the  perpetration  of 
the  fraud  upon  the  court;  but,  because  the  de- 
fendant has  not  paid  her  the  money  which  he 
promised  her,  she  proclaims  the  fraud  and  asks 
a  court  of  equity  to  set  aside  a  Judgment  en- 
tered against  her.  The  plaintiff  is  not  in  a 
position  to  invoke  the  aid  of  the  court  to  re- 
lieve her  from  a  situation  in  which,  according 
to  her  testimony,  she  has  been  placed  by  her 
own  partidpation  in  the  fraud  of  which  she 
now  complains."  Whittley  v.  Whittley,  80 
JDsc.  Bep.  201,  202,  111  N.  T.  Supp.  1078, 1079. 

"The  public,  however,  has  an  interest  in  the 
proper  maintenance  of  the  marriage  relation, 
and  public  policy  forbids  that  the  parties  shall 
agree  to  its  dissolution,  or  shall  enter  into  any 
collusion  to  bring  about  that  result  •  •  * 
But  this  writ  of  error  is  not  sued  out  to  re- 


store the  marriage  relation.  BeaA  has  pre- 
vented that  The  sole  reason  for  entertain- 
ing this  writ  of  error  after  the  death  of  Mrs. 
Mallory  is  in  order  that  plaintUf  in  error 
may  be  restored  to  his  statutory  ri^to  In  the 
property  left  by  her.  •  •  •  We  are  of  the 
opinion  that  it  would  be  inequitable  and  unjust 
to  permit  plaintiff  in  error  to  now  prosecute 
this  writ  of  error  to  a  reversal  of  the  decree 
for  the  sole  purpose  of  permitting  him  to  pro- 
cure a  share  of  that  estate."  Mallory  v.  Mal- 
lory, 160  ni.  App.  417,  423. 

"  •  •  *  It  U  dear  to  us  that  the  appellant 
in  making  such  motion  [to  vacate  a  decree  of 
divorce],  was  not  actuated  by  proper  motives 
or  proceeding  in  good  faith.  *  *  *  It  was 
for  her  to  make  it  appear  that  she  was  acting 
with  good  motives,  and  not  from  any  increase 
of  advantage  that  she  hoped  or  expected  to 
gain  thereby."  Wiemer  v.  Wiemer,  21  N.  D. 
371,  376,  377,  130  N.  W.  1015.  1018. 

The  Judgment  Is  affirmed. 
All  the  Justtcea  emicurring. 


CiOS  Kan.  lU) 
MILLER  V.  EMPIRE  GAS  &  FUEL  CO. 
(NO.  22996.) 

(Supreme  Court  of  Kansas.     Dee.  11,  1920.) 

(St/llabut  hv  the  Court.) 

i.  Release  <S=»57(2)  —  Evideaoa  act  showing 
mutual  mistake  as  to  Injured  employ«'s  ooa. 
dition  when  he  stoned  release;    Insnmolsney 
of  evidenoe  to  show  that  Injured  •npioytt's 
release  was  procured  by  fraud. 
The  evidence  considered,  and  keld  insulfi- 
dent  to  show  mutual  mistake  of  fact  relatiDg 
to  an  injured  workman's  physical  condition  at 
the  time  a  release  of  his  employer's  iiaUUty 
was  signed,  and  msuifident  to  show  the  re- 
lease was  procured  by  fraud. 

2.  Pleading   4=9236(4)— Amendmeat  to   reply. 

setting  up  new  defeot  in  release,  held  winin 

court's  diseretion. 
Minor  questions  relating  to  the  proeeedmg 
discussed. 

Appeal  from  District  Court,  Allen  County. 

Action  by  Mack  Miller  against  the  Empire 
Oas  ft  Fuel  Company  ^or  compensation  tor 
personal  injury.  Compensation  awarded,  and 
defendant  appeals.  Beversed,  and  cause  re- 
manded for  A  new  trial. 

Campbell  ft  Morse,  of  lola,  H.  O.  Caster, 
Hayes  McCoy,  O.  C.  Julian,  S.  V.  Hawkea. 
and  W.  T.  Spies,  all  of  BartlesvlUe,  OkL,  and 
Beryl  B.  Johnson,  of  Topeka,  for  appellant 

Oyler,  Anderson  ft  Lamer,  of  Icda,  fkir  ap- 
pellee. 

BUBCH,  J.  The  plaintiff  recovered  com- 
pensation for  a  personal  Injury,  and  the  de- 
fendant appeals. 

[1]  The  plaintiff  suffered  from   habitual 
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dislocation  of  Us  tIgtA  shoulder.  WhUe  dlc- 
ging  a  ditdi  for  the  defendant,  a  cave  oc- 
corred,  and,  In  saving  himself,  the  sixth  dis- 
location was  prodnced.  The  accident  happen- 
ed on  Angnst  30,  1918.  On  Mardi  16,1919, 
an  operation  <»  the  shoulder  was  perfonned 
by  Dr.  W.  P.  Callahan,  of  Wichita,  one  of 
the  defendant's  surgeons.  The  operation 
ctHSSlsted  In  sewing  up  lacerations  in  the 
stretched  and  toneless  ligament  siurounding 
the  humerus,  and  in  taking  a  tuck  In  the  liga- 
ment. The  operation  was  entirely  success- 
ful, and  precludes  dislocation  in  the  future. 
On  May  S,  19U9,  the  plalntUT  executed  and 
deUvered  to  the  defendant  a  release  of  11- 
abUlty^  which  was  duly  filed  Hor  record. 
The  release  was  pleaded  in  bar  of  the  action. 
The  petition  anticipated  the  plea,  and  al- 
leged the  release  was  exemted  under  a  mu- 
tual mistake  of  fact  with  respect  to  the 
plaintUTs  physical  condition.  The  reply  was 
a  general  denial.  After  the  evidence  had 
been  introduced,  and  the  cause  had  been  tak- 
en under  advlsemoit  by  the  tonrt,  an  amend- 
ment to  the  reply  was  allowed,  which  diarg^ 
ed  that  the  release  was  procured  by  fraudu- 
lent representation;.  The  views  of  the  court 
were  expressed  in  a  memorandum  filed  In 
connection  with  a  form  of  Journal  entry  sign- 
ed  by  the  court  A  portion  of  the  memoran- 
dum follows: 

"Under  the  evidence  introdaced  on  the  part 
of  the  plaintiff,  including  an  exhibition  by  plain- 
tiff of  his  injnred  arm  and  ihonlder,  upon  the 
trial  of  the  caose,  it  is  clear  that  plaintiff,  at 
the  time  he  executed  the  alleged  release,  was 
mistaken  in  the  belief  that  his  injured  arm 
and  shoulder  were  eared,  aiid  that  In  a  abort 
time  he  would  have  normal  nse  of  same  as  be- 
fore his  alleged  injury,  and  it  is  likewise  clear 
the  plaintiff  was  induced  and  led  into  this  mis- 
taken beOef  by  the  statements  of  the  defend- 
ant's physician  and  surgeon  made  to  him.  The 
present  condition  of  plaintiff'B  arm  and  shoulder 
shows  clearly  that  plaintiff  was  mistaken,  and 
it  follows  that  the  physicians  and  surgeons  of 
the  defendant  who  treated  plaintiff  for  such  in- 
jury, with  the  superior  knowledge  possessed 
by  them,  and  with  full  knowledge  of  the  nature 
and  character  of  tOe  Injury  sustained  by  plain- 
tiff, were  equally,  if  not  better,  prepared  to  say 
whether  the  injury  was  cured,  and  that  the 
plaintiff  would  soon  have  normal  use  of  his 
arm,  and  the  making  of  such  statements  to 
plaintiff  by  defendant's  physicians  and  snrgeons 
must  be  attributed  to  one  of  two  causes:  iTirst, 
that  they  were  honestly  mistaken  in  their  state- 
ments to  plaintiff  that  the  arm  was  cured  of 
the  injury  and  that  the  plaintiff  would  soon 
have  normal  nse  of  same;  or,  second,  that 
said  pliysicians  and  surgeons,  knowing  the  true 
condition  of  ^plaintiiTs  arm  falsely  and  fraud- 
ulently made  such  representations  and  state- 
ments to  plsintiff." 

The  memorandum  oovera  12  pages  of  the 
inrinted  abstract,  and  the  quoted  matter  is 
all  that  may  be  found  relating  to  th6  evi- 
dence, except  some  references,  not  now  ma- 
terial, made  in  connection  with  the  nibject 
103P.-«7 


of  ilie  amount  of  compensation,  nila  court 
is  unable  to  discover  any  substantial  evi- 
dence in  the  abstract  that  the  defendant  act- 
ed under  any  mistake  of  fact,  or  was  guUty 
of  any  misrepresentation. 

According  to  the  memorandum,  the  di»- 
trlct  court's  Judgment  is  rested  on  statements 
of  the  defendant's  surgeon  that  the  plain- 
tiff was  cured,  and  would  soon  have  normal 
use  of  his  arm.  The  plaintiff  testified,  in  re- 
sponse to  leading  questions,  that  the  doctor 
told  him  he  would  be  all  right,  he  was  all 
right,  he  would  get  all  right,  and  would  have 
full  use  of  his  arm.  The  plaintiff  also  tes- 
tified as  follows: 

"The  doctor  said  I  would  be  ell  right  now; 
says,  'Yon  sre  as  much  as  you  possibly  can.' 

•    •    • 

"He  said  it  would  be  all  ths  way  from  four 
to  five  and  six  months;  said  it  varies,  what 
he  had  done  to  me;  and  then  said,  'iSometimes,' 
be  says,  'you  might  not  be  entirely  normal,  of 
course,  for  a  year.'  *• 

The  testimony  may  be  accepted  as  the 
plaintiff's  way  of  telling,  truthfully  mougfa, 
part  of  what  the  doctor  said;  but  It  does 
not  represent  in  any  fair  sense  what  the  doc- 
tor did  say,  or  the  state  of  his  mind. 

In  October,  1918,  the  plaintiff  was  refer- 
red, by  the-  defendant's  claim  adjuster,  to 
Dr.  F.  L.  Preston  a  physician  of  El  Dorado. 
The  doctor  examined  the  plaintiff,  and  took 
X-ray  pictures  of  his  shoulder,  and  found 
nothing  wrong  with  it  There  was  no  evi- 
dence of  adhesions.  The  doctor  believed  the 
plaintiff's  arm  was  weak  from  lack  of  use, 
and  advised  the  plaintiff  to  use  his  arm. 
The  plaintiff  corroborated  this  testimony. 
He  said  the  doctor  told  him  he  had  sore 
muscles,  whldi  would  be  cured  by  "going  to 
work  on  tiie  arm" ;  but  the  plaintiff  said  it 
was  painful  to  move  his  arm.  In  February, 
1B19,  Dr.  Preston  again  examined  the  plain- 
tiff, and  found  him  in  the  same  condition  as 
before.  The  doctor  said  the  i^lntiff  would 
now  be  able  to  pMform  manual  labw,  as  he 
did  before  the  last  dislocation,  if  he  had  fol- 
lowed instructions. 

When  ths  plaintiff  was  sent  to  Dr.  Calla- 
han, there  was  no  special  atrophy  of  the 
mnsdee.  X-ray  pictures  disclosed  a  clear 
bone  outline,  without  elision  or  roughness 
or  thickness  or  callonanesa,  and  the  Joint 
was  normal,  except  that  the  hnmeroB  hung 
lower  than  it  should.  This  oondlticm  was 
remediable  by  the  operation  which  was  per- 
formed. After  any  operation  involving  Joint 
ligaments,  movement  of  the  member  must  be 
kept  up,  systematically  and  persistently,  or 
adhesions  may  form,  and  stiffness  will  en- 
sue. Dr.  Callahan  so  testified;  the  plain- 
tiff's experts,  Drs.  Fulton  and  Leavell,  so 
teetlfled;  and  there  was  no  dispute  about 
the  mgtter.  In  sudi  cases  the  patient  is  In- 
structed to  move  the  member  to  the  place 
when  it  hurts,  ttu  next  day  to  move  it  a 
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little  tertber,  and  to  contlnne  doing  this  un- 
til normality  is  attained.  This  course  of 
treatment,  which  is  Indispensable  to  a  care, 
was  explained  to  the  plaintiff  time  and 
again.    The  plaintiff  testified  aa  follows: 

"When  they  released  me  from  the  hospital, 
they  told  me  i  wooid  be  all  right,  and  to  use 
my  arm  as  much  as  I  possibly  could,  and  I  told 
them  I  would.  •  •  ■  Dt.  Callahan  told  me, 
as  soon  as  my  arm  commenced  getting  better, 
to  keep  moving  it" 

Dr.  Callahan  testified  aa  follows: 

"At  that  time  I  adTised  him  to  use  his  arm. 
The  reason  for  doing  that  is  so  the  arm  will 
not  become  stiff.  I  had  a  great  deal  of  trouble 
getting  him  to  do  that;  always  became  afraid; 
if  I  went  to  take  bold  of  it  myself,  he  would 
absolutely  clinch  and  hold  it,  and  keep  insist- 
ing I  would  throw  his  arm  out  of  place,  be- 
cause he  found  out,  if  he  moved  his  arm  at  • 
particular  time,  his  arm  would  come  out  of 
place.  I  had  trouble  to  get  him  to  move  his 
arm;  told  him,  and  told  Mr.  ITields  to  put  the 
boy  back,  to  give  him  light  work  to  do;  if  he 
kept  on  doing  like  he  had,  he  would  have  a  stiff 
arm,  because  he  would  not  follow  instructions. 
I  examined  him  some  time  later,  after  he  bad 
gone  home,  and  gave  bim  the  same  advice  again, 
to  use  his  arm;  and  that's  the  last  I  saw  him." 

Dr.  Callahan  farther  testified  that  wlille 
the  plaintiff  was  In  the  hospital  he  would 
refuse  to  follow  directions,  and  that  If  in- 
structions- had  been  followed  the  plaintiff 
would  now  have  a  normal  arm.  The  plain- 
tiff admitted  he  was  told  to  exercise  his  arm, 
before  Dr.  Callahan  gave  his  testimony.  In 
the  same  connection  the  plaintiff  said  he  fol- 
lowed instructions  "aa  best  he  could  untU 
his  arm  hurt"  After  Dr.  Callahan  testi- 
fied, the  plaintiff  was  recalled  to  testify  In 
Chief,  and  was  called  in  rebuttal;  but  he 
had  noth^g  further  to  say  on  the  subject 
and  bis  counsel  In  open  court  disclaimed 
any  purpose  to  discredit  Dr.  Callahan. 

In  June,  1919,  the  plaintiff  made  appli- 
cation to  the  welfare  asaodation  of  the 
dty  of  EI  Dorado  to  be  sent  to  the  Rosedale 
Hospital  for  treatment  of  his  shoulder.  The 
association  is  an  organization  directing  the 
charities  of  the  city.  Dr.  F.  A.  Oarvin, 
county  health  officer,  was  called  to  examine 
the  plaintiff,  and  did  so.  He  could  find 
practically  nothing  wrong  with  the  plain- 
tiff's shoulder,  and  declined  to  recommend 
sending  the  plaintiff  to  the  hospital.  He  told 
the  plaintiff  to  exercise  and  use  his  arm. 
At  the  trial  the  plaintiff  exhibited  his  arm 
and  shoulder,  and  the  muscles  of  the  arm, 
shoulder,  and  cbest  were  all  atrophied  from 
disuse.  Wbeu  Dr.  Preston  undertook  to 
examine  liim  In  the  presence  of  the  court, 
be  would  pull  his  band  away  before  bis 
shoulder  could  be  manipulated,  and  he  held 
his  arm  In  a  position  which  Indicated  he 
was  afraid  his  shoulder  might  be  dislocated. 
Dr.  Fultcm  said  the  plaintiff  had  nearly  nor^ 


'  mal  forward  use  of  bis  arm,  and  could  neat^ 
ly  touch  bis  left  shoulder,  but  use  of  his  arm 
outward  and  upward  was  about  half  normal 
Dr.  Leavell  said  the  plaintiff  had  good  for^ 
ward  movement  of  hla  arm,  and  about  35  to  40 
per  cent,  backward  movement,  but  had  little 
upward  movement.  The  limitations  were  the 
result  of  adhesions  in  the  top  chest  cavity 
under  the  shoulder  blade.  Dr.  Fulton  said 
the  adhesions  followed  the  operation.  Dr. 
LeaveU  thought  they  were  probably  prodnc- 
ed  by  both  the  injury  and  the  operation.  Dr. 
Fulton  said  the  operation  was  a  fortunate 
thing  for  the  plaintiff,  and  he  would  never 
have  another  dislocation.  Both  Dr.  Fulton 
and  Dr.  Leavell  said  use  of  the  plaintiff's 
arm  could  still  be  improved  by  persuasive 
movements. 

It  was  within  the  province  of  the  district 
court,  if  duly  convinced,  to  discount  ail  the 
rest  of  the  evidoice  on  the  subject,  and  ctm- 
clude  from  Dr.  Leavell's  te8tim<my  that  the 
adhesions  resulted  in  part  from  the  injury. 
If  that  were  tUe  fact,  the  evidence  Is  con- 
clusive the  adhesions  were  inconsequential. 
Dr.  Leavell  said  that  any  adhesions  which 
resulted  from  the  injury,  would  appear  im- 
mediately, and  could  be  detected  by  moving 
the  arm.  No  adhesions  were  detected  by 
the  doctors  who  examined  the  plaintiff  be- 
fore the  operation,  the  plaintiff  made  no  sug- 
gestion to  anybody  that  inliibition  of  move- 
ment existed,  before  the  iteration,  he  did 
not  testify  that  such  was  the  fact,  and  he 
made  no  complaint  of  anything  except  pain 
In  his  arm.  It  was  within  the  province  of 
the  district  court,  if  duly  convinced,  to  dis- 
count undisputed  evidence  relating  to  the 
plaintiff's  lack  of  courage  resolutely  to  obey 
instructions  at  the  cost  of  dally  pain;  to 
discount  the  story  with  reference  to  the  ex- 
tent to  which  the  arm  actually  had  been  ex- 
ercised and  used,  plainly  told  by  atropliy  of 
the  muscles;  and  to  accept  the  plalntifTs 
statement — all  there  is  in  the  record  on  the 
subject — ^that  be  followed  instrnctions  as 
best  be  could  until  bis  arm  hurt  It  was 
not  within  the  province  of  the  court,  how- 
ever, to  find,  without  qualification,  that  Dr. 
Callahan  stated  to  the  plaintiff  his  arm  was 
cured  and  he  would  soon  have  normal  use 
of  It.  Effectiveness  of  the  operation  as  a 
cure  depended  entirely  on  the  use  the  plain- 
tiff made  of  bis  arm  after  be  left  the  hoe- 
pital.  The  doctor  as  a  scientific  man,  not 
only  knew  that,  but  he  did  his  best  to  make 
the  plaintiff  understand  it  If  the  arm  were 
moved  farther  and  farther  every  day,  adhe- 
sions could  not  form  to  bind  It  down,  and 
stiffness  would  be  prevented.  Whether  the 
plaintiff  neglected  to  follow  instructions,  or 
felt  unable  to  do  so  because  movement  hurt 
him,  the  cure  depended  on  the  movements, 
and  Dr.  Callahan  was  neither  mistaken  nor 
guilty  of  false  and  fraudulent  conduct 

[2]  The  district  court  did  not  aboae  Us 
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discretion  in  allowing  the  reply  to  be  amend- 
ed. While  the  release  purported  to  be  given 
by  way  of  compromise,  payment  of  com- 
pmaatlon  was  Included  tn  the  compromise, 
the  release  was  considered  by  the  parties 
as  given  under  the  Woi^men's  Ciompen- 
satlon  Act,  and  the  court  was  authorized 
to  regard  It  as  so  given.  If  the  plain- 
tlfl  had  been  discharged  from  the  hos- 
pital with  the  assurance  that  he  was  cured 
and  would  soon  have  normal  use  of  his  arm, 
this  court  would  regard  the  doctor's  state- 
ment to  that  effect  as  one  of  fact  Weathers 
v.  Bridge  Co.,  99  Kan.  632,  162  Pac.  967; 
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Smith  T.  Kansas  City,  102  Kan.  618, 171  Pac. 
9;  Wolf  T.  Paclilng  Co.,  105  Kan.  317,  182 
Pac.  385.  The  differences  between  mistake 
of  fact  and  fraud  are  such  that,  in  Justice  to 
litigants,  a  trial  court  should  distinguish 
between  them  in  returning  findings  of  fact. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
triaL 

All  the  Justices  concurring.. 


au8  Kan.  6) 
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PAC.  R.  CO.  V.  KOHLER  flt 

(No.  22844.) 


(Supreme  Court  of  Kansas.     Dec.   18,   1920.) 

Appeal  from  District  Court,  Montgomery 
County;  Joseph  W.  Holdren,  Judge. 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  193  Pac.  323. 

DAWSON,  J.  The  petition  for  a  rehearing 
assumes  that  the  Bodley  Case,  67  Kan.  178, 
72  Pac.  645,  Is  overruled  by  the  present  deci- 
sion. It  was  not  necessary  to  overrule  this 
case;  it  being  sufficient  to  distinguish  it  from 
the  present  case,  and  that,  we  think,  we  have 
dearly  done. 

The  appellee^  however,  does  point  out  an 
inaccuracy  in  our  statement  of  facts,  where 
we  said  that  no  appeal  was  tak«i  from  the 
police  court  Judgment.  There  was  an  appeal 
to  the  district  court,  and  the  police  court 
judgment  was  sustained.  But  that  Judgment 
cannot  control  in  this  case.  Esther  the  matter 
should  have  been  so  thoroughly  presented  to 
the  district  court  that  no  such  erroneous 
result  would  have  transpired,  or  it  should 
have  been  brought  to  this  court  for  authorl- 
tative  determination.  Certainly  the  Judgment 
in  the  police  court  and  in  the  district  court, 
where  Kohler  paid  a  fine  of  $10,  did  not  deter- 
mine the  rights  of  the  railway  company. 
If  Kohler  was  disposed  to  acquiesce  in  the 
judgment  of  these  courts,  he  could  have 
exercised  the  right  reserved  to  him  in  his 
contract  with  the  railway  company — that  of 
canceling  that  contract  on  SO  day^  notice. 
Since  he  has  never  done  this,  he  is  bound  by 
his  contract. 

The  petition  for  a  rehearing  Is  denied. 


(108  Kan.  108) 
STATE    SAVINGS    BANK    OF    LEAVEN. 
WORTH  V.  KRUQ.    (No.  22810.) 

(Supreme  Court  of  Kansas.     Dec  U,  1820.) 


(SyUahu*  by  the  Court.} 

1.  Bills  and  notes  «=9 183— Authorized  Indorse* 
ment  by  rubber  stamp  with  Intent  to  Indorse 
Is  valid  "Indorsement." 

Where  the  name  of  the  indorser  has  been 
placed  on  the  back  of  the  inBtrmnent  with  a 
rubber  stamp  by  one  having  authority  to  do  it 
and  with  intent  to  indorse  the  instrument,  it  is 
a  valid  indorsement  witliin  the  provision  of  sec- 
tions 37  and  38  of  the  Negotiable  Instmment 
Law  (sections  6657,  6668,  Gen.  St  1915). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Indorse — 
Indorsement.] 

2.  Principal  and  agent  «=» 1 23 (9)— Proof  of  an 
actual  delivery  by  one  authorized  to  Indorsa, 
and  Indorser**  reoelpt  of  consideration,  held 
to  show  authority  to  deliver. 

On  the  facts  stated  in  the  opinion,  AeMs  that 
authority  to  deliver  may  be  shown  by  proof  of 
the  actual  delivery  of  the  Instrument  by  the 
person  authorized  to  indorse  it,  and  receipt  by 
the  indorser  of  the  consideration  paid  by  the 
indorsee. 

3.  Bills  and  notes  4=9366  — Bank  purchasing 
note  from  depositor  who  cheeks  out  proceeds 
held  a  holder  In  due  course. 

Following  Dreilling  v.  National  Bank,  43 
Kan.  197,  23  Pac.  94,  19  Am.  St  Bep.  126,  and 
Bank  ▼.  Quasebarth,  104  Kan.  422,  179  Pac. 
300,  held,  that  in  an  action  on  a  promiBsory 
note  purchased  by  a  bank  from  a  depositor  who 
takes  credit  for  the  proceeds  and  subsequenUy 
adds  other  deposits  to  his  checking  account,  the 
fact  that  sometimes  there  was  a  balance  in  fa- 
vor of  a  depositor  does  not  deprive  the  bank  of 
its  rights  as  a  holder  in  due  course,  where  be- 
fore the  maturity  of  the  note,  or  knowledge  by 
the  bank  of  any  infirmities  in  it,  a  depositor  has 
checked  out  the  amount  of  the  proceeds  of  such 
note. 

Appeal  from  District  Conrt  Oloud  Ciounty. 

Action  by  the  State  Savings  Bank  of  Iieav- 
enworth  against  E.  H.  Krug.  Verdict  for 
defendant  for  five  cents,  and  Judgment  ren- 
dered thereon,  and  plaintiff  appeals.  Be- 
versed  and  remanded,  with  directions. 

M.  v.  B.  Van  De  Mark,  of  Concordia,  and 
W.  W.  Hooper,  of  Leavenworth,  for  appellant 

Kennett  Hunter  &  Kennett  of  (3oncordia, 
for  appellee. 


PORTEB,  J.  The  State  Savings  Bank  of 
Leavenworth  brought  this  action  against  E. 
H.  Krug  on  a  note  given  by  him  to  the  Fisher 
Machine  Works  Company  of  Leavenworth, 
in  part  payment  for  an  Ice-maklng  machine. 
The  answer  alleged  fraud  and  misrepresenta- 
tions and  breach  of  warranty  on  the  part  of 
the  machine  company  and  failure  of  consid- 
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eratlon.  It  denied  that  the  bank  was  a  hold- 
er in  due  coarse.  The  Jury  returned  a  ver- 
dict in  favor  of  the  defendant  for  flve'cents, 
and  the  court  rendered  Judgment  thereon. 
The  bank  appeals. 

The  sole  question  here  is  whether  there 
was  evidence  sufficient  to  sustain  a  finding 
that  the  bank  was  not  a  holder  in  due  course. 
The  note,  which  was  for  $712.50,  was  dated 
February  15,  1918.  The  cashier  of  the  sav- 
ings bank  testified  that  on  March  9,  1918, 
he  purchased  two  notes,  including  this  one, 
from  the  Fisher  Machine  Works  Company, 
signed  by  B.  H.  Krug.  The  face  of  the  notes 
amounted  to  $1,412.50;  be  paid  what  was 
considered  equivalent  to  cash;  the  machine 
workd  company  took  credit  In  the  bank,  and 
had  access  to  the  money  by  checking  account: 
at  the  time  he  purchased  the  notes  he  knew 
nothing  of  any  claim  or  any  defense  to  them, 
nor  anything  concerning  the  transaction  in 
which  they  were  given ;  he  first  learned  that 
there  was  any  claim  or  defense  to  the  note 
when  It  was  sent  for  collection  to  a  bank  at 
Mlltonvale,  and  returned  October  6, 1918,  pro- 
tested for  nonpayment;  before  this  the 
amount  the  bank  had  paid  for  it  had  been 
checked  out  by  the  machine  works  company ; 
between  March  9  and  October  6,  1918,  the 
company  had  checked  out  of  their  account 
approximately  $18,600;  he  had  no  previous 
understanding  with  regard  to  the  purchase  of 
the  note;  It  was  brought  to  bank  by  Mr. 
Masterson ;  they  did  not  have  much  conver- 
sation; Masterson  brought  in  the  notes,  and 
said  they  wanted  some  money,  wanted  credit; 
the  bank  had  no  requirement  that  the  Fisher 
Machine  Works  Company  should  have  on  de- 
posit at  the  time  of  the  maturity  of  any  note 
purchased  funds  to  take  it  up  when  it  was 
due. 

Mr.  Masterson,  formerly  in  the  employ  of 
the  machine  works  company,  testified  that 
lie  had  been  the  bookkeeper  and  accountant 
of  the  company  for  over  12  years,  and  had 
charge  of  the  notes,  and  the  bank  account 
and  deposits  for  the  company;  that  he  took 
the  Krug  notes  to  the  bank,  and  sold  them 
for  cash ;  that  the  company  was  given  cred- 
it for  the  amount  on  its  passbook,  which  was 
afterwards  che<^ed  out  in  the  regular  course 
of  business ;  that  he  sold  all  the  notes  of  the 
company  that  were  sold,  and  that  it  was  his 
duty  to  keep  up  the  finances;  that  he  was 
instructed  by  the  officers  of  the  company  to 
sell  the  notes:  that  at  the  time  he  sold  the 
notes  to  the  bank  he  made  no  statement  to 
the  cashier  with  reference  to  the  notes ;  that 
be  had  been  instructed  by  the  company  to 
negotiate  the  notes  for  cash  wherever  he 
desired ;  that  when  he  took  the  notes  to  the 
bank,  and  said  to  Mr.  Potter,  the  cashier, 
"I  have  some  notes  we  wish  to  sell,  we  need 
some  money,"  the  cashier  said,  "All  right," 
looked  at  the  notes,  and  gave  the  credit  on 
tb»  passbook.    He  testified  that  lie  knew  of 


no  arrangement  or  agreement  between  the 
company  and  the  savings  bank  by  wblCh  the 
bank  was  to  take  their  pap«,  and  tbat  U 
there  had  been  such  an  agreement  be  would 
have  known  it. 

[11  In  our  view,  the  principal  question  In- 
volved is  whether  the  manner  in  which  the 
note  came  Into  the  hands  of  the  bank  amounts 
to  a  commercial  indorsement  as  defined  b^ 
the  Negotiable  Instrument  Law.  The  indorse- 
ment was  by  rubber  stamp.  Defendant  in- 
sists that  this  was  not  sufficient,  and  that 
it  requires  a  signature  of  the  Indorser  in 
writing.  Section  37  of  the  Negotiable  Instru- 
ment Act  (Gen.  Stat  191B,  {  6557)  provides 
that  where  the  Instrument  is  payable  to  or- 
der "It  is  negotiated  by  the  indorsement  of 
the  holder  completed  by  delivery,"  and  sec- 
tion 88  (Gen.  Stat  1915.  i  6658)  declares  that 
the  "indorsement  must  be  written  co  the 
instrument  Itself  or  upon  a  paper  attadied 
thereta"  The  precise  question  has  never 
been  before  the  court  In  Flanders,  Appel- 
lant V.  Snare,  87  Pa.  Super.  Ct  28,  decided 
in  1888.  it  was  held  that  there  was  nothing 
in  the  Negotiable  Instrument  Law  which 
prevents  the  use  of  a  rubber  stamp  in  the 
indorsement  of  drafts,  checks,  and  notes.  In 
the  opinion  it  was  said: 

"Of  courae,  we  are  not  to  be  understood  as 
saying  that  an  indorsement  made  by  the  use  of 
a  rubber  stamp,  any  more  than  one  made  in 
manuscript,  proves  itself."  37  Pa.  Super. 
CtSl. 

It  was  held,  however,  that  the  testimony 
of  the  Indorser  showing  that  he  had  adopted 
that  method  of  entering  into  the  contract  of 
Indorsement  was  sufficient 

In  the  case  Just  cited,  the  court  reached 
the  conclusion  that  an  indorsement  of  a  ne- 
gotiable instrument  made  by  the  use  of  a 
rubber  stamp  would  be  valid  and  binding  on 
the  indorser  before  the  passage  of  the  Ne- 
gotiable Instrument  Law,  and  that  the  Legis- 
lature did  not  intend  by  the  adoption  of  the 
act  to  make  any  change  in  that  respect  And 
in  the  opinion  it  was  said: 

"Of  course,  the  Legislature  knew  that  the 
necessities  of  trade  had  long  before  brought 
about  the  fact  that  almost  the  entire  bodies  of 
the  various  forms  of  commercial  contracts  in 
ordinary  use  were  printed.  But  it  would  hard- 
ly be  contended  that  after  the  maker  of  a 
note  or  the  drawer  of  a  bill  had,  for  his  own 
convenience  and  in  accord  with  almost  universal 
usage,  selected  such  printed  form  and  launch- 
ed his  obligation  on  the  sea  of  commerce,  he 
could  thereafter  be  beard  to  deny  his  responsi- 
bility for  it  on  the  ground  tbat  the  instrument 
was  not  In  writing'  within  the  meaning  of  the 
act  of  assembly."    37  Pa.  Super.  Ct.  30. 

The  only  testimony  introdneed  by  the 
plaintiff  was  upon  this  point  After  Identi- 
fying the  note  in  question,  Mr.  B'lsher,  tlie 
president  of  the  company,  stated  that  the 
indorsement  was  stamped  on  It  with  hlB  au- 
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tborlty  by  Mr.  MastenKm  and  in  his  presence. 
In  8  C.  J.  (tit.  "BlUs  and  Notes,"  i  531)  352, 
It  Is  said: 

"So  also  an  indorsement  may  consist  partly 
of  a  printed  form  to  be  filled  up  by  the  indors- 
er,  or  an  indorsement  may  be  made  by  means  of 
•  rubber  stamp." 

See,  also,  8  R.  C.  L.  (tit  "Bills  and  Notes," 
1 177)  9(». 

The  statutory  rule  concerning  the  construo 
tion  of  statutes  provides: 

"The  words  'written'  and  'in  writing*  may  in- 
clode  printing,  engraving,  lithography,  and  any 
other  mode  of  representing  words  and  letters, 
excepting  those  cases  where  the  written  signa- 
ture or  the  mark  of  any  person  is  required  by 
Uw."    Oen.  Stat.  1916,  {  10978,  siibd.  18, 

See,  also,  Mayers  v.  McBimmon,  140  N. 
O.  640,  68  S.  B.  447.  Ill  Asl  St  Rep.  879. 

[2]  Aside  from  the  indorsement  it  is  in- 
sisted by  the  defendant  that  the  testimony 
of  Fisher,  the  president  of  the  machine  works 
company,  was  not  sufficient  to  show  that 
Masterson  was  authorized  to  deliver  the  note 
to  the  bank  for  the  purpose  of  completing 
the  Indorsement  and  sale,  and  that  the  evi- 
dence of  Masterson,  who  testified  that  he  had 
negotiated  all  the  notes  of  the  company  for 
several  years,  being  the  testimony  of  the  pur- 
ported agent  was  not  sufficient  Fisher  tes- 
tified that  the  indorsement  was  stamped  upon 
the  note  by  Masterson  in  his  presence  and 
by  bis  antbority  and  that  Masterson,  as 
boolskeeper,  was  duly  authorized  by  the  coiji- 
pany  to  make  the  indorsement  on  all  notes. 
It  is  true  that  he  did  not  testify  that  he  au- 
thorized Masterson  to  deliver  the  note  to  the 
bank  but  Masterson  did  deliver  It;  tbe  bank 
recognized  him  as  the  agent  with  authority  to 
deliver,  and  gave  the  machine  company  cred- 
it for  the  amotmt  of  the  note  which  tbe  com- 
pany chedied  out.  This  was  sufficient  to 
establish  that  the  note  was  delivered  by  tbe 
authority  of  the  indorser. 

It  seems  that  the  note  in  question  was  se- 
cured by  a  chattel  mortgage  executed  by 
Krug  which  was  duly  recorded.  It  was  not 
assigned  nor  transferred  to  the  bank.  Nine 
or  ten  months  after  tbe  action  was  brought 
Fisher,  as  president  of  the  company,  sent 
a  renewal  affidavit  to  the  register  of  deeds 
of  the  county  where  the  mortgage  was  re- 
corded, and  he  testified  that  they  never  as- 
signed any  of  the  mortgages,  but  they  were 
kept  alive  until  all  the  notes  were  paid,  and 
that  this  was  the  reason  for  filing  the  re- 
newal affidavit  on  this  mortgage.  Of  course, 
if  tbe  bank  was  a  holder  in  due  course,  no 
act  of  tbe  indorser  subseQuent  to  that  time 
could  destroy  tbe  rights  of  the  bank. 

[3]  Since  the  Indorsement  was  a  commer- 
cial one,  and  the  note  was  delivered  by  au- 
thority, there  remain  but  few  questions  to 
determine.  There  is  no  conflict  in  the  evl- 
deaoe,  bat  the  defendant  aoema  to  rely  upon 


certain  circumstances  as  sufficient  to  Justify 
the  'finding  that  the  bank  took  the  note  with 
notice  of  Its  Infirmities.  These  circumstanc- 
es fall  far  short  of  being  sufficient  to  Justify 
a  finding  to  that  effect.  The  fact  that  tbe 
bank  and  the  payee  of  the  note  were  raigaged 
in  bnsiness  in  the  same  city  was  not  sufficient 
to  cast  suspicion  upon  the  transaction.  Mer- 
cbaots  and  other  business  men  discount  their 
commercial  paper  usually  at  the  bank  with 
which  they  do  business  as  depositors.  The 
payee  was  engaged  in  a  legitimate  enterprise, 
and  .the  fact  that  it  had  once  been  involved 
in  litigation  with  a  customer  who  claimed 
that  machinery  sold  to  him  was  not  as  rep- 
resented, even  If  it  were  shown  that  tbe  bank 
knew  all  the  circumstances  of  that  case, 
would  not  tend  to  show  that  the  bank  was 
not  a  holder  of  this  note  in  due  course. 

Both  Bides  rely  upon  the  books  of  the  bank 
to  show  the  amount  of  deposits  to  the  credit 
of  the  Fisher  Machine  Works  Company  at  the 
close  of  business  March  9,  when  the  note 
was  discoimted,  and  the  condition  of  the  ac- 
count from  time  to  time  until  September  80. 
The  note  was  protested  October  6,  and 
there  Is  no  evidence  tending  to  show  that 
prior  to  that  time  the  bank  had  any  knowl- 
edge or  information  of  tbe  fact  that  Krug 
claimed  to  have  a  defense.  The  books  of  the 
bank  showed  that  on  March  9,  the  balance 
in  favor  of  the  company,  including  the  amount 
of  tbe  two  Krug  notes  deposited  that  day,  was 
$4,853.58.  The  defendant  insists  that  because 
there  was  a  balance  in  favor  of  the  company 
on  each  banking  day  from  that  date  until 
September  80,  at  which  time  the  balance  in 
favor  of  tbe  company  was  $2,300.86,  tbe  bank 
was  not  a  holder  In  due  course.  But  the 
evidence  shows  that  between  March  0  and 
Septembw  SO  the  company  had  deposited 
notes  to  the  amount  of  $3,718.70,  and  cash 
to  the  amount  of  $12,816.69.  While  It  Is 
true  that  on  September  30  the  balance  In 
favor  of  the  bank  was  more  than  the  amount 
of  the  note,  the  case  falls  squarely  within 
that  of  Dreilling  v.  National  Bank,  43  Kan 
197,  28  Pac.  94,  19  Am.  St  Rep.  126.  In  that 
case  the  testimony  showed  that  the  amount 
to  the  credit  of  the  payee  had  been  drawn 
out  many  times  and  replaced  by  new  depos- 
its, so  that  the  amount  to  the  credit  of  the 
payee,  though  often  changed  in  diaracter, 
had  not  been  materially  diminished  In 
amount    In  the  opinion  It  is  said: 

"It  is  probably  trae  that  simply  discounting 
a  note  and  crediting  the  amount  thereof  on  the 
indorser's  account  without  parting  with  any 
value  for  it  is  not  enough  to  constitnte  such 
bank  a  bona  fide  purchaser  of  the  note;  in 
this  instance,  however,  this  transaction  was 
simply  placing  the  note  to  the  credit  of  Nichols, 
Shepherd  &  Co.  alone,  for  they  aabsequently 
checked  against  it  and  exhausted  the  amount  of 
their  credit  at  the  time  Uiis  not«  was  placed 
to  their  account,  including  the  amount  «t  tliia 
note."    43  Kan.  200,  23  F««.  9& 
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It  was  held  that  the  bank  waa  an  Innocent 
purcbaser  for  value.  The  case  was  followed 
and  approved  In  Bank  v.  Quasebarth,  101 
Kan.  422,  179  Pac.  300.  In  the  opinion  In 
the  last  case  it  was  said: 

"The  fact  .that  the  insurance  company  sab- 
seqnently  added  other  deposita  to  its  checking 
accoont,  and  that  sometimes  there  was  a  bal- 
ance in  favor  of  the  company  (as  there  ap- 
pears to  have  been  about  the  time  the  note  be- 
came due),  does  not  affect  the  attitude  of  the 
bank  as  a  bona  fide  holder,  nor  deprive  it  of 
the  right  and  the  protection  acquired  when  pay- 
ment of  the  deposit  was  made  tbroogh-  the 
checking  out  of  the  deposit  on  March  26,  1916." 
104  Kan.  424,  179  Pac.  301. 

It  was  therefore  held  that  the  plalntlft 
became  entitled  to  the  status  of  a  purchaser 
for  value,  not  when  the  note  against  defend- 
ant matured,  but  when  the  bank's  debt  to 
the  purchaser  had  been  paid  out  by  checking 
out  the  fund  arising  tcom  the  entry  of  the 
credit.  In  the  case  at  bar,  as  in  the  case 
Just  cited — 

"this  was  done  so  long  before  any  knowledge  of 
defense  to  the  note  came  to  the  bank  that  tiiere 
is  no  good  reason  for  dispute  as  to  when  the 
bank  became  a  purchaser." 

The  judgment  will  be  reversed  and  the 
case  remanded,  with  directions  to  enter  judg- 
ment for  the  piaintitr  for  the  amount  of  the 
note  and  Interest. 

All  the  Justices  concurring. 


LEELER  V.  ATCHISON,  T.  &  S.  F.  RY.  CO. 
(No.  22815.) 

(Supreme  Court  of  Kansas.    Dec  16,  1920.) 

On  motion  to  modify  an  order.  Motion 
sustained,  judgment  for  plaintiff  reversed, 
and  cause  remanded,  with  direction  to  enter 
judgment  for  defendant  for  costs. 

For  former  opinion,  see  192  Pac.  741. 

PER  CURIAM.  The  motion  to  modify  the 
order  made  October  9, 1920,  is  sustained,  and 
the  judgment  in  favor  of  the  plaintlfT  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  in  favor  of  the  de- 
fendant for  costs.    See  192  Pac.  741. 


(9S  Or.  628) 

BLAKE-JMcFALL  CO.  v.  WILSON  et  ad.* 

(Supreme  Court  of  Oregon.    Dec  7,  1920.) 

I.  Fixtures  «=» I— Annexation,  adaptation,  and 
'    Intention,  the  three  testa  to  be  applied. 

Ascertainment  of   whether  personalty  has 
been  transferred  into  realty  requires  the  united 


application  of  three  tests:    Annexation,  adapta- 
tion, and  intention. 

2.  Fixtures  «=>2I— Freight  elevator  held  a  fix> 
ture. 

Freight  elevator  bolted  and  attached  to 
bnilding  and  installed  in  the  manner  that  freight 
elevators  are  usually  installed,  by  owners  for 
the  sole  purpose  of  serving  the  bnilding  with 
the  intention  to  take  the  elevator  with  them 
if  they  ever  moved  but  without  a  definite  inten- 
tion to  move  at  the  time  of  its  installation,  held 
a  fixture  in  suit  against  purchaser. 

3.  Fixtures  «=>4  —  Considerations,  la  asoer* 
talning  Intention  of  party  making  anaexatloa, 
stated. 

The  intention  of  the  party  making  the  an- 
nexation as  to  whether  the  personalty  affixed 
-is  to  constitute  a  fixture  is  to  be  inferred  from 
the  nature  of  the  article  affixed,  the  relation 
and  situation  of  the  party  making  the  annexa- 
tion, the  construction  and  mode  of  annexation, 
and  the  purposes  and  use  for  which  the  annexa- 
tion has  been  made. 

4.  FIxtnres  ®=>2I  —  More  liberal  rule  applied 
when  annexation  Is  by  tenant  than  whea  made 
by  owner. 

In  ascertaining  intention  of  party  who  made 
annexation,  a  more  liberal  rule  is  applied  when 
the  annexation  is  made  by  a  tenant  than  when 
made  by  the  owner,  and  an  article  annexed  to 
the  land  may  be  regarded  as  a  trade  or  domestic 
fixture,  and  therefore  as  personalty,  if  annexed 
by  a  tenant,  but  may  be  treated  as  realty  if 
annexed  by  the  owner. 

5.  Evidence  ^=9441  (8)  —  Deed  conveys  fixture 
notwithstanding  parol  exoeption. 

A  conveyance  of  real  estate  wUl  pass  the 
fixtures  thereto  annexed  if  there  is  no  excep- 
tion in  the  deed  of  conveyance,  notwithstand- 
ing a  parol  exception  at  the  time  of  the  sale, 
since  to  give  effect  to  such  parol  agreement 
would  vary  the  terms  of  a  written  deed. 

6.  Deeds  €=394 — Contract  merged  In  deed. 

Generally,  a  contract  to  convey  land  is 
merged  in  a  deed  executed  in  performance 
thereof,  and  the  deed  operates  as  a  satisfaction 
and  discharge  of  the  executory  contract 

7.  Fixtures  «=327( I)— Elevator  excepted  from 
conveyance  by  contract  did  not  pass  by  sub- 
sequent deed  containing  no  exception. 

Deed  did  not  pass  title  to  freight  elevator, 
though  there  was  no  exception  stated,  where 
contract  executed  prior  to  conveyance  excepted 
the  elevator,  since  such  contract  operated,  as 
between  the  parties,  to  reimpress  the  elevator 
with  the  character  of  personalty. 

8.  Fixtures  «=»27( I)— Parties  can  agree  that 
a  chattel  shall  retain  Its  oharaoter  as  per- 
sonalty. 

Parties  can  agree  that  a  chattel  shall  con- 
tinue to  retain  its  character  as  personalty,  and, 
thongh  attached  in  such  manner  that  without 
such  agreement  it  would  lose  its  character  aa  a 
chattel,  the  agreement  will  be  given  effect,  as 
between  the  parties  at  least,  and  the  chattel 
will  be  deemed  to  retain  its  character  as  per- 
sonalty, if  it  can  be  removed  without  material 
injury  to  the  article  itself  or  to  the  freehold. 
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9.  FIxtDres  «3927(3)  —  Grantee  conveying  to 
third  party  wlthont  excepting  elevator  to 
whloh  grantor  had  retained  title  liable  to 
grantor  for  conversion. 

'Wbere  deed  failed  to  pass  title  to  elevator 
by  reason  of  previous  contract  between  the 
parties  reimpressing  elevator  with  the  charac- 
ter of  personalty,  the  subsequent  conveyance 
of  the  building  by  grantee  to  third  party,  who 
had  no  knowledge  that  elevator  was  not  a  fix- 
ture and  that  grantee  had  no  title  thereto,  con- 
stituted conversion  of  elevator  by  grantee,  ren- 
dering grantee  liable  to  grantor  for  valne  of 
elevator  as  it  constituted  part  of  the  building 
and  not  its  value  ae  torn  down  for  removal, 
since  the  conveyance  to  innocent  third  party 
passed  title  to  the  elevator. 

10.  Fixtures  ^s»33  —  Tenant  cannot  remove 
fixtures  after  expiration  of  term. 

Generally,  a  term  tenant  cannot  remove  fix- 
tures after  the  expiration  of  his  term,  and  the 
landlord  becomes  the  absolute  owner  on  ten- 
ant's surrender  of  premises  without  removal  of 
fixtures,  since  tenant  by  failing  to  remove  fix- 
tures abandons  the  right  to  ao  do. 

11.  Fixtures  «=»33— Tenant's  right  of  removal 
not  abandoned  where  he  continues  In  posses- 
sion under  new  lease. 

The  rule  that  a  tenant  is  required  to  re- 
move fixtures  before  expiration  of  his  term  or 
abandon  the  right  to  removal  does  not  apply 
where  the  lease  is  renewed  for  a  new  term,  and 
the  new  tease  does  not  per  se  extinguish  the 
right  of  the  tenant  to  remove  fixtures  installed 
by  him  under  immediately  preceding  lease. 

Department  1. 

Appeal  from  Circuit  Coart,  Multnomah 
County;  C.  U.  Gantenbein,  Judge. 

Action  by  the  Blake-McFall  Company 
against  Samuel  F.  Wilson,  Eugene  A.  Dudley, 
and  Jessie  Dudley.  Judgment  for  plaintiff, 
and  defendants  appeaL  Affirmed  as  to  first- 
named  defendant,  and  reversed  as  to  last  two 
named  defendants. 

Blake-McFall  Company,  a  corporation  and 
a  wholesale  dealer  in  paper,  stationery,  and 
wooden  and  willow  ware,  brought  this  action 
against  Samuel  F.  Wilson,  Eugene  A.  Dudley, 
and  Jessie  Dudley,  his  wife,  for  the  conversion 
of  an  Otis  elevator  which  had  been  installed 
in  a  building  originally  erected  by  the  plain- 
tiff but  subsequently  conveyed  by  the  corpo- 
ration to  Samuel  F.  Wilson  and  Eugene  A. 
Dudley.  The  plaintiff  claims  that  the  eleva- 
tor was  personal  property  by  force  of  an 
agreement  The  defendants  argue  that  the 
elevator  was  an  irremovable  fixture  and  a 
part  of  the  realty. 

The  Blake-McFall  Company  owned  the 
southwest  comer  of  the  block  at  Fourth 
and  Ankeny  streets  in  Portland.  The  plain- 
tiff constructed  a  stx-story  building  on  the 
land  owned  by  it  The  plaintiff  moved  Into 
the  building  Immediately  upon  Its  comple- 
tion In  1910. 


When  the  plaintiff  erected  the  baQdlng, 
it  did  so  with  a  view  of  occupying  only  a  por- 
tion of  it  and  renting  the  remainder;  and, 
accordingly,  whai  the  plaintiff  moved  Into 
the  building  it  used  only  a  portion  of  the 
structure,  and  the  rest  of  the  building  was 
rented  to  tenants.  When  the  building  was 
erected,  and  as  a  part  of  its  construction, 
two  freight  elevators  were  installed  for  the 
use  of  both  the  owner  and  the  tenants. 
These  two  elevators  served  every  fioor  in 
the  building,  from  the  basement  to  the  sixth 
story.  The  plaintiff  purchased  from  the 
Otis  Elevator  Company  a  circular  merchan- 
dise chute  and  caused  it  to  be  installed  at 
the  time  of  the  construction  of  the  building. 
This  chute  was  designed  for  the  sole  use  of 
the  plaintiff;  It  extended  from  the  basement 
to  the  fourth  floor,  and  was  located  in  that 
part  of  the  building  which  was  occupied  ex- 
clusively by  the  plaintiff. 

The  chute  proved  to  be  unsatisfactory  for 
the  reason  that  it  frequently  delivered  goods 
In  a  damaged  condition;  and,  when  the  plain- 
tiff complained  to  the  Otis  Elevator  Company 
that  the  chute  had  failed  to  fulfill  the  guar- 
antee of  the  seller,  the  Otis  Elevator  Com- 
pany offered  to  Install  a  freight  elevator  in 
place  of  the  chute;  and,  accordingly.  In  1911 
the  chute  was  removed  and  the  elevator  was 
substituted.  This  elevator  is  the  subject  of 
this  Utigation. 

In  June,  1912,  the  plaintiff  and  the  defend- 
ant Samuel  F.  Wilson  entered  Into  a  written 
contract  under  the  terms  of  which  the  lat- 
ter agreed  to  purchase  the  premises  owned  by 
the  plaintiff  at  Fourth  and  Ankeny  streets. 
The  contract  contained  a  stipulation  by 
which  Wilson  agreed  to  accept  the  premises 
with  the  understanding  that  the  elevator, 
now  In  controversy,  and  a  certain  merchan- 
dise chute  (other  than  the  one  which  was 
removed)  and  two  sheet  iron  slides,  "are  not 
included  in  the  equipment  of  the  building," 
and  "also  that  no  shelving,  counters,  or  fix- 
tures belong  to  the  building."  Although  the 
contract  for  the  sale  of  the  premises  was 
made  between  Blake-McFall  Company  and 
Wilson,  the  contract  was  carried  out  by  the 
Blake-McFall  Company  delivering  a  deed, 
dated  July  31,  1912,  to  the  two  defendants 
Eugene  A.  Dudley  and  Samuel  F.  Wilson. 
This  deed  made  no  reference  to  the  elevator 
and  contained  no  provision  excepting  It  from 
the  operation  of  the  conveyance. 

Although  the  record  does  not  disclose  just 
when  the  Blake-McFall  Company  determined 
to  build  a  "new  home,"  it  does  fairly  appear 
from  the  transcript  of  testimony  that  the 
company  had  at  some  time  before  making 
the  contract  with  Wilson  concluded  to  sell 
the  premises  at  Fourth  and  Ankeny  streets 
and  to  construct  for  Its  use  another  build- 
ing at  some  other  location  in  the  city.  After 
conveying  to  Dudley  and  Wilson,  the  plaln- 
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tlir  continued  to  occupy  tbe  building;    but 
It  did  so  as  tbe  tenant  of  Dudley  and  Wilson. 

In  September,  1913,  tbe  Hugbes  Invest- 
ment Company,  a  coiporation,  began  negotla- 
tlona  with  WilBon  and  Dudley  for  the  pur- 
chase of  the  premises  bought  by  them  from 
the  plaintiff;  and  as  a  result  ot  these  nego- 
tiations the  three  defendants  Samuel  F.  Wil- 
son and  Eugene  A.  Dudley  and  the  latter's 
wife,  Jessie  Dudley,  on  October  1, 1913,  deed- 
ed the  property  to  the  Hughes  Investment 
Company.  The  deed  to  the  Huffaes  Invest- 
ment Company  did  not  except  the  elevator 
from  the  conveyance.  Moreover,  none  of  the 
representatives  of  tbe  Hughes  Investment 
Company  bad  any  notice  that  tbe  plaintiff 
claimed  that  tbe  elevator  bad  been  reserved 
as  personal  property  when  Wilson  and  Dud- 
ley purchased  the  premises;  and,  indeed, 
it  was  not  until  tbe  late  fall  of  1914  that  any 
representative  of  the  Hu^es  Investment 
Company  was  apprised  of  the  claim  of  the 
plaintiff.  After  the  property  was  conveyed 
to  the  Hugbes  Investment  Company,  the 
plaintiff  continued  to  occupy  the  building; 
but  it  did  80  as  tbe  tenant  of  tbe  Hugbes 
Investment  Company.  Tbe  terms  of  the 
plaintiff's  tenancy,  so  far  as  they  related 
to  the  rentals  to  be  paid,  the  time  of  occupan- 
cy, and  steps  to  be  taken  if  either  tbe  land- 
lord or  the  tenant  wished  to  terminate  tbe 
tenancy,  were  the  same  under  the  Hughes  In- 
vestment Company  as  they  were  when  tbe 
plaintiff  was  occupying  tbe  building  under 
Dudley  and  Wilson. 

On  February  27,  1914,  the  plalnUff  notified 
tbe  Hughes  Investment  Company  of  Its  in- 
tention to  terminate  the  lease;  but  instead 
of  ending  tbe  tenancy  tbe  parties  made  a  new 
lease  in  December,  1914,  and  this  last  lease 
was  not  terminated  until  August,  1915,  when 
the  plaintiff  moved  Into  a  new  building  which 
it  bad  constructed  for  its  use. 

On  April  18,  1916,  a  flre  occurred  In  the 
building  at  Fourth  and  Ankeny  streets  and 
so  damaged  tbe  elevator  in  controversy  that 
It  could  not  be  used.  Tbe  Hughes  Invest- 
ment Company  carried  insurance  on  tbe 
building.  The  Blake-McFall  Company  held 
an  insurance  policy  covering  the  elevator. 
A  suit  was  begun  to  determine  whether  tbe 
plaintiff  or  tbe  Hugbes  Investment  Company 
was  entitled  to  collect  tbe  Insurance  money 
due  on  account  of  the  elevator.  That  suit 
resulted  in  a  decree  awarding  the  money  to 
the  Hughes  Investment  Company,  for  tbe 
reason  that  tbe  latter  bad  purchased  tbe 
premises  without  any  notice  of  plaintiff's 
dalm  that  it  owned  tbe  elevator.  Soon  after 
tbe  rendition  of  the  decree  in  that  suit,  the 
plaintiff  commenced  this   action. 

At  this  point  in  tbe  narrative  it  is  ap- 
propriate to  state  that  under  date  of  April 
29,  1915,  Wilson  wrote,  signed,  and  delivered 
to  tbe  plaintiff  a  letter  saying: 

"CAnfirming  my  conversation  with  your  Mr. 
Bruun  in  reference  to  the  ownerahip  «t  tbe 


elevator  located  near  tbe  sooth  wall  In  the 
building  No.  41  Fourth  St.,  and  regarding  tbe 
merchandise  diute  located  near  tbe  north  waU 
in  the  building  No.  47  Fourth  St,  I  beg  to  aa} 
that  tbU  property,  under  our  agreement  dated 
June  7th,  1912,  was  reserved  by  and  belongs 
to  you  and  not  to  the  owner  of  tbe  building. 

"Trusting  this  statement  may  enable  yon  to 
satisfy  tbe  insurance  adjusters,  I  remain." 

Tbe  parties  consenting,  this  cause  was 
tried  without  the  aid  of  a  jury.  Tbe  cir- 
cuit court  found: 

"That  by  express  agreement  between  tbe 
plaintiff  and  the  defendants  said  elevator  was 
personal  property  with  the  right  on  the  part 
of  the  plaintiff  to  remove  the  same  at  any  time 
from  said  building." 

The  trial  court  also  found  that  the  elevator 
was  so  Attached  as  to  become  a  part  of  tbe 
real  property  "as  against  a  purchaser"  for 
value  and  without  notice  "of  the  agreement 
between  tbe  parties  hereto  by  >rbich  said  ele- 
vator retained  its  character  as  personalty; 
that  It  was  of  such  construction  and  so  annex- 
ed and  attached  to  tbe  building  and  tbe  real 
property  that  It  could  be  removed  without 
substantial  or  permanent  injury  to  tbe  build- 
ing or  real  property."  Based  upon  these 
findings  and  tbe  added  finding  of  fact  that 
the  defendants  sold  the  premises  without 
notifying  tbe  Hughes  Investment  Company 
of  tbe  agreement  reserving  tbe  elevator, 
tbe  court  concluded  that  the  defendants  were 
liable  for  the  conversion  of  the  elevator,  and 
tbe  plaintiff  was  entitled  to  a  judgment; 
and,  accordingly,  a  judgment  was  entN«d 
against  tbe  defendants,  and  they  appealed. 

J.  P.  Winter,  of  Portland  (Winter  ft  Ma- 
guire,  of  Portland,  on  tbe  brief),  for  appd- 
lants. 

Warren  B.  Thomas,  of  Portland  (Cham- 
berlalD,  Thomas,  Kraemer  &  Humphreys, 
Wm.  S.  Nash,  and  S.  J.  Graham,  aU  of  Port- 
land, on  tbe  brief),  for  respondent. 

HABRIS,  J.  (after  stating  tbe  facts  as 
above).  What  was  the  character  of  tbe  el- 
evator In  June,  1912,  when  the  plaintiff 
agreed  to  sell  and  Wilson  agreed  to  buy  tbe 
premises  at  Fourth  and  Anheny  streets? 
Was  tbe  elevator  personalty,  or  was  It  real- 
ty? If  tbe  elevator,  notwithstanding  its 
installation  In  tbe  building,  had  never  lost 
its  character  as  personal  property,  then  It 
may  be  assumed  that  it  was  competent  for 
tbe  plaintiff  and  Wilson  to  agree,  either  by 
parol  or  In  writing,  that  the  elevator  should 
continue  to  remain  personalty  and  beyond  the 
grasp  of  tbe  deed.  If  such  was  tbe  quality 
of  tbe  elevator,  then  Wilson  and  the  plain- 
tiff contracted  to  except  from  tbe  deed  an 
article  which  always  had  been  and  was  then 
in  truth  personal  property;  and,  hence.  In 
that  situation  tbe  contract  would  be  binding 
at  least  as  against  Wilson,  although  It  might 
not  be  Mnding  aa. against  Dudley  U  lis  par- 
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diased  wlthont  knowl«d0B  of  tbe  actual  char- 
acter of  tbe  elerator  and  without  notice  of 
the  agreement.  If,  however,  the  elevator 
lost  Its  character  as  personalty  and  was 
transformed  Into  realty  when  it  was  placed 
In  tbe  building,  then  we  hare  to  deal  with 
a  problem  which  is  not  easy  of  solnttcm. 

[1, 2]  In  this  as  In  most  Jurisdictions,  the 
rule  for  determining  whether  personalty  has 
been  transformed  into  realty  requires  the 
tmlted  application  of  three  tests:  (1)  Annex- 
ation; (2)  adaptation;  and  (3)  Intention. 
Johnson  t.  Padflc  Land  Co.,  84  Or.  356,  361, 
164  Pac.  604;  Boseburg  National  Bank  t. 
Camp,  88  Or.  07,  74,  173  Pac.  313;  Ewell  on 
Fixtures  (2d  Ed.)  439.  And  after  applying 
these  tests  it  will  be  difficult  to  avoid  the 
conclusion  that  the  elevator  lost  its  character 
as  personalty  and  was  transmuted  into  real- 
ty. The  president  of  the  Blake-McFall  Com- 
pany testified  that  the  elevator  "was  put  in 
in  the  usual  manner  that  elevators  are  install- 
ed." The  superintendent  of  the  Otis  Eleva- 
tor Company,  who  Iiad  charge  of  the  instal- 
lation of  the  elevator,  explained  that  the  ele- 
vator in  question  was  Installed  In  the  same 
manner  as  the  other  two  freight  elevators 
which  had  been  placed  in  the  building  at  the 
time  of  its  construction,  and  that  it  "was 
bolted"  and  attached  "thorougibly  perma- 
nent," and  that,  "to  tear  the  thing  out,  it 
would  leave  the  building  in  a  somewhat  di- 
lapidated condition,"  because  "the  floors 
would  have  to  be  recovered;  the  hatchway 
would  have  to  be  refloored  over  where  the 
wellhole  had  been  put  in,  and  the  timbers 
would  all  have  to  be  taken  out,  of  course, 
tbat  had  been  placed  in  there  to  support  the 
machine." 

The  elevator  was  used  by  tbe  plaintifT  and 
it  was  adapted  to  the  purpose  for  which  It 
was  deelgited. 

[8,4]  Tbe  intention  of  the  party  making 
tbe  annexation  pi,  under  modem  authorltlea, 
tbe  most  important  element  The  intention 
is  to  be  inferred  from  the  nature  of  the  ar- 
ticle affixed,  the  relation  and  Bitnation  of 
the  i>arty  making  the  annexation,  the  con- 
stmctlon  and  mode  of  annexation,  and  the 
purposes  and  use  for  which  the  annexation 
has  been  made;  and  one  of  the  most  impor- 
tant and  influential  of  these  factors  which 
most  be  considered  when  seeking  to  ascer- 
tain 'the  intention  is  the  relation  and  situa- 
tion of  the  party  making  the  annexation.  A 
more  liberal  rule  is  applied  when  the  annexa- 
tion is  made  by  a  tenant  than  when  made  by 
the  owner  of  the  land;  and,  consequently,  a 
given  article  annexed  to  the  land  or  to  a 
building  on  the  land  may,  on  the  one  hand, 
be  regarded  as  a  trade  or  domestic  fixture, 
and  therefore  as  personalty,  if  annexed  by 
a  tenant,  and,  on  the  other  hand,  be  treated 
aa  realty  If  made  by  the  owner. 

Subject  to  certain  recognized  limitations, 
an  annexation  not  intended  to  be  permanent 
Will  not  transform  an  article  of  personal 


pr(^)erty  into  realty;  bat.  In  order  to  dlB* 
cover  whether  the  annexation  was  intended 
to  be  permanent,  the  mode  of  annexation  may 
be  considered  and  also  whether  tbe  annoca- 
tion  is  to  make  the  chattel  on  the  land  mora 
useful.  Here  the  elevator  was  Installed  for 
the  sole  purpose  of  serving  the  building;  and 
although  the  elevator  in  controversy,  if  in- 
stalled by  a  tenant,  might  In  some  circum- 
stances be  treated  as  a  trade  fixture,  yet,  since 
it  was  Installed  by  the  owner  of  the  land,  it 
must.  In  the  circumstances  thus  far  nar- 
rated, be  treated  as  having  been  converted 
into  realty  the  moment  it  was  placed  in  the 
building;  and  therefore  as  between  the  gran- 
tor, Blake-McFal^  Company,  and  the  gran- 
tees, Wilson  and  Dudley,  tbe  deed  operated  to 
convey  the  elevator  to  the  grantees,  unless  it 
was  legally  kept  from  the  embrace  of  the 
deed. 

In  addition  to  tbe  facts  already  related, 
there  is  another  drcumstance  which  must  be 
noticed,  although  it  does  not  affect  the  result 
The  president  of  the  plaintiff  corporation  tes- 
tified as  follows: 

"When  we  decided  to  sell  that  building,  we 
decided  to  sell  it  because  we  realized  that  it 
was  not  suitable  as  a  permanent  home  for  our 
business,  and  inasmuch  as  we  bad  expected  to 
take  these  chutes  with  us  if  we  ever  moved, 
when  we  substituted  the  elevator  for  one  of 
tbe  chutes  we  also  expected  to  take  the  eleva- 
tor with  na." 

This  is  one  way  of  saying  that  if  they  did 
not  move  they  did  not  intend  to  detach  the 
elevator.  There  Is  nothing  to  Indicate  when 
it  was  decided  to  sell.  There  is  nothing  to 
show  tbe  time  when  the  plaintiff's  officers 
realized  that  tbe  building  "was  not  suitable 
as  a  permanent  home";  and  there  is  noth- 
ing to  Indicate  when  the  officers  of  the  cor- 
poration formed  the  intention  or  entertained 
the  expectation  of  taking  the  chutes  with 
them  If  they  ever  moved ;  and  while  it  is  true 
that  according  to  the  president's  testimony 
the  representatives  of  the  plaintiff  did,  when 
they  caused  tbe  installation  of  the  elevator, 
expect  to  take  the  elevator  with  them  "ir* 
they  "ever  moved,"  there  is  nothing  to  show 
that  they  had  then  concluded  to  move.  In- 
deed, the  inferences  fairly  to  be  drawn  from 
tbe  record  are  that  the  company  had  not  yet 
decided  to  move,  for  it  must  be  remembered 
that  the  plaintiff  had  constructed  this  build- 
ing for  its  own  use  and  had  moved  into  it  im- 
mediately upon  its  completion  in  IdlO;  and 
the  elevator  was  installed  in  1911,  a  year  aft- 
erwards. At  tbe  most,  the  intention,  when- 
ever formed  by  the  coriwration  through  its 
officers,  was  contingent,  unexecuted,  and  in- 
choate, and  hence  It  cannot  control  the  re- 
sult In  Snedeker  v.  Warring,  12  N.  I.  170, 
178,  the  New  York  Court  of  Appeals  held: 

"The  destination  which  gives  to  movable  ob- 
jects an  immovable  character  results  from  facts 
and  circumstances  determined  by  tbe  law  it- 
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self,  and  conld  neither  be  estabUshed  or  taken 
away  by  the  nmple  declarations  of  the  proprie- 
tor, whether  oral  or  written." 

This  rule  was  approved  to  Wadlelgh  v. 
Janvrln,  41  N,  H.  603,  T7  Am.  Dec.  780.  To 
the  same  effect  are  Home  v.  Smith,  105  N.  C. 
322,  11  S.  E.  373,  18  Am.  St.  Rep.  903;  En- 
terprise M.  &  M.  (30.  V.  Cnnnlngham,  84  Or. 
319,  323,  165  Pac.  224.  Indeed,  the  plaintiff 
concedes  In  Its  printed  brief  that  the  secret 
Intention  with  which  chattels  are  attached 
does  not  govern,  but  that  the  controlUng  In- 
tention la  that  "which  the  law  deduces  from 
all  the  circumstances  of  the  annexation."  As 
between  Blake-McFall  Company,  the  grantor, 
and  Wilson  and  Dudley,  the  grantees,  the  el- 
evator having  been  placed  In  the  building  by 
the  owner  and  being  in  it  at  the  time  of  the 
conveyance.  It  passed  to  the  grantees  as  a 
part  of  the  realty,  unless  It  was  legally  ex- 
cepted from  the  operation  of  the  deed. 

The  plaintiff  contends  that,  even  though  it 
be  decided  that  the  elevator  must  be  treated 
as  realty  because  of  the  circumstances  In 
which  It  was  installed  by  the  owner  of  the 
building,  nevertheless  It  was  legally  excepted 
from  the  deed;  and  to  support  Its  contention 
the  plaintiff  relies  upon  the  stipulation  found 
In  the  written  contract  of  June,  1912,  between 
the  plaintiff  and  WUson,  the  letter  written 
to  Blake-McFall  (Company  by  Wilson  under 
date  of  April  29,  1915,  and  parol  evidence 
to  the  effect  that  when  the  deed  was  deliv- 
ered it  was  understood  by  the  parties  that 
the  elevator  was  excepted  from  the  operation 
of  the  deed.  The  defendants  attack  the  posi- 
tion taken  by  the  platotlff  by  arguing  that 
the  parol  evidence  was  Incompetent  and  must 
be  excluded  from  consideration;  and  that 
the  stipulations  in  the  contract  of  June,  1912, 
were  merged  in  the  deed  which  was  subse- 
quently made  in  pursuance  of  the  contract; 
and  that,  consequently,  the  deed  Is  the  only 
writing  by  which  the  rights  of  the  parties 
can  be  measured. 

Appellate  courts  disagree  upon  the  question 
as  to  whether  parol  evidence  Is  competent. 
There  Is  an  abundance  of  highly  respectable 
authority  for  saying  that  the  grantor  may 
avail  himself  of  parol  evidence  to  show  an 
oral  agreement  between  himself  and  the  gran- 
tee relmpressing  the  character  of  personalty 
upon  a  given  article,  where  by  annexation  It 
had  previously  become  a  fixture  and  a  part 
of  the  realty,  and  excepting  It  from  the  op- 
eration of  the  deed.  Foster  v.  Mabe,  4  Ala. 
402,  37  Am.  Dec.  749;  RusseU  v.  Meyer,  7  N. 
D.  335,  342,  75  N.  W.  262,  47  L.  R.  A.  637; 
Harlan  v.  Harlan,  20  Pa.  303 ;  Shell  v.  Hay- 
wood, 16  Pa.  523;  19  Oyc  10».  See  also: 
Tyson  v.  Post,  108  N.  T.  217,  15  N.  E.  316,  2 
Am.  St  Rep.  409;  E^iUer  v.  Tabor,  39  Me. 
619;  note  In  84  Am.  St  Rep.  878;  11  R.  C.  L. 
1064;  notes  to  13  Am.  St  Rep.  153  and  672. 

[t]  Tbete  Is  likewise  an  abundance  of  re- 
spectable authority  for  the  view  that  a  fix- 


ture which  has  taken  on  the  character  of 
realty,  by  reason  of  annexation  by  the  own- 
er of  the  land,  cannot  by  parol  be  excepted 
from  the  operation  of  a  deed  conveying  the 
land  upon  which  the  fixture  Is  located.  No- 
ble V.  Bosworth,  19  Pick.  (Mass.)  314;  Leo- 
nard V.  aough,  133  N.  Y.  292,  81  N.  E.  93, 
16  li.  R.  A.  306;  Laird  v.  Railroad,  62  N.  H. 
254,  13  Am.  St  Rep.  564,  565;  Wadleigh  v. 
Janvrto,  41  N.  H.  603,  77  Am.  Dec.  780; 
Home  V.  Smith,  105  N.  O.  322, 11  S.  B.  373,  18 
Am.  St  Rep.  903;  2  Devlin  on  Real  Estate 
(3d  Ed.)  2300;  11  R.  C.  L.  1092.  See,  also,  19 
Cyc.  1050,  11  R.  C.  L.  1064,  1066;  8  R.  O.  L. 
1093;  Johnston  v.  Philadelphia  Mtg.,  etc.,  Co., 
129  Ala.  615,  30  South.  15,  87  Am.  St  Rep. 
75;  Beeler  v.  C.  C.  Mercantile  Co.,  8  Idaho, 
644,  70  Pac.  943,  60  L.  R.  A.  283,  1  Ann.  Cas. 
310.  Some  authorities  vhlch  exclude  the 
admission  of  evidence  of  a  parol  agreement 
do  so  upon  the  ground  that  the  agreement 
must  be  to  writing  to  order  to  satisfy  the 
statute  of  frauds;  others  say  that  a  parol  ex- 
ception has  the  effect  of  varytog  the  terms 
of  the  written  deed ;  and  still  others  rest  this 
conclusion  upon  both  grounds,  and  hold  that 
a  parol  exception  violates  the  statute  of 
frauds  and  also  varies  the  terms  of  the  writ- 
ten deed.  We  quite  agree  with  Dr.  Swell 
that— 

"The  better  opinion  seems  clearly  to  be  that 
a  sale  and  conveyance  of  the  real  estate  will 
(there  being  no  exception  to  the  deed  of  con- 
veyance) pass  the  fixtures  thereto  anoexed, 
notwithstanding  a  parol  exception  thereof  at 
the  time  of  such  sale."  Bwell  on  Fiztores  (2d 
Ed.)  615. 

If  i>ersonalty  has  been  transformed  toto 
realty,  then  logically  It  ought  to  be  governed 
by  the  rules  which  control  realty.  The  prece- 
dents which  readi  the  conclusion  that  a  fix- 
tare  may  by  a  parol  agreement  be  construc- 
tively reconverted  from  realty  Into  personal- 
ty do  so  only  by  adopttog  artificial  and  ar- 
bitrary premises.  Moreover,  the  universal 
rule  is  that,  in  the  absence  of  an  agreement  a 
fixture  which  has  taken  on  the  character  of 
realty  passes  with  a  conveyance  of  the  land 
and  that  it  passes  by  force  of  the  writtog.  If 
then  the  writtog  enforces  a  transfer  of  tbe 
fixture,  the  force  of  the  writtog  is  opposed 
and  the  terms  of  it  are  necessarily  contra- 
dicted by  any  agreement  which  purports  to 
withdraw  such  fixture  from  the  operation  of 
the  deed;  and  therefore,  if  that  agreement 
rests  to  parol.  It  toevltably  results  to  an  at- 
tempt by  parol  to  vary  tbe  terms  of  tbe  writ- 
ten deed. 

The  platotlff  potots  to  Mulr  v.  Jones,  23  Or. 
332,  31  Pac.  646,  19  L.  R.  A.  441,  and  argues 
that  this  court  has  at  least  ImpUedly  given 
assent  to  the  parol  exception  doctrine.  Tlie 
syllabus  which  precedes  the  reported  oplzt- 
Ion  probably  carries  the  Implication  suggest- 
ed by  the  plaintiff;  but  a  careful  analysis 
of  the  opinion  will  diflclosc  that  the  qaestton 
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InTolved  here  was  there  expressly  excluded 
from  consldenition.  In  Hnlr  t.  Jones,  the 
appeal  inrolTed  an  instrnction  giren  to  the 
}aiy.  This  Instrnction  consisted  of  two  parts. 
In  the  first  part  the  court  told  the  Jnry  that 
it,  when  the  owner  sold  the  land,  she  by  pa- 
rol reserved  to  herself  the  sawmill,  engine, 
and  boiler  and  the  right  to  remore  the  same, 
and  if  defendant  had  notice  of  snch  reserva- 
tion, the  owner  oonld  recover.  In  the  sec- 
ond part  of  the  instrnction  the  court  charged 
the  Jnry  that  if  the  owner  snflered  the  saw- 
mill, engine,  and  boiler  to  remain  on  the 
premises  and  the  defendant  had  no  notice 
of  a  reservation,  then  the  defendant  wonid 
not  be  bonnd  by  snch  reservation,  and  the 
mUl,  engine,  and  boiler,  would  pass  to  the 
defendant  with  the  conveyance  of  the  real 
property.  In  the  opinicn  attention  is  express- 
ly called  to  the  fact  that — 

"No  exception  was  taken  to  the  first  part  of 
this  instruction,  but  only  to  that  portion  of  it 
which  declares  that  the  engine  and  boiler,  when 
so  attached  to  the  soQ  as  to  become  a  part  of 
the  realty,  pass  to  the  grantee  with  the  convey- 
ance, unless  he  had  notice  of  the  intention  to 
preserve  them  as  personal  property  and  reserve 
them  from  the  operation  of  the  conveyance." 

Judgment  for  the  defendant  was  affirmed 
on  the  ground  that  he  was  a  bona  fide  pur- 
chaser without  notice.  Thus  It  is  seen  that 
the  controversy  in  Mulr  v.  Jones  did  not  re- 
quire a  dedaion  of  the  point  presented  here; 
and,  moreover,  the  court  there  took  the  pre- 
caution of  saying  that  the  point  was  not 
saved  by  an  exception. 

It  must  be  remembered  that  we  are  not 
now  dealing  with  an  article  which  by  reason 
of  an  agreement  or  by  force  of  attending  cir- 
cumstances has  always  been  personal  prop- 
erty and  never  changed  from  personalty  in- 
to realty.  If  the  elevator  had  never  been 
caused  to  take  on  the  quality  of  realty,  quite 
a  different  situation  would  be  presented. 
But  we  are  dealing  with  a  subject  which,  as 
we  have  determined,  took  on  the  character 
of  realty  when  the  owner  annexed  it  to  the 
building  on  its  land.  We  are  unable  to  con- 
cur with  counsel  for  the  plaintiff.  We  think 
that  the  parol  exception  doctrine  is,  in  the 
end,  fraught  with  danger  to  property  own- 
ers; for  under  that  doctrine  every  ordinary 
warranty  deed  would  be  subject  to  attack 
by  parol  exceptions.  The  very  purpose  of  a 
written  conveyance  is  to  secure  safety  and 
security  in  ownership.  We  think  that  it  is 
better  to  hold  fast  to  safe  and  tried  moorings 
than  to  adopt  a  rule  which  will  set  adrift 
npon  an  uncharted  sea  every  ordinary  war- 
ranty deed  and  abandon  every  one  of  them 
to  the  hazard  of  collision  with  uncertain  and 
unknown  but  always  possible  parol  exception 
derelicts.    Bronson  on  Fixtures,  {  65c. 

As  between  grantor  and  grantee  the  strict 
role  of  the  common  law  prevails,  and  all  flx- 
tures  annexed  to  the  realty  pass  by  a  con- 


veyance of  the  freehold,  unless  they  have 
been  excepted  from  the  conveyance  in  some 
manner  sanctioned  by  the  law.  Noble  v. 
Bosworth,  19  Pick.  314;  Wolff  ▼.  Sampson, 
123  Oa.  400,  51  S.  B.  335;  11  R.  0.  L.  1007, 
1068.  Since,  as  we  hold,  the  law  does  not 
sanction  a  parol  agreement,  /  it  follows  that 
the  elevator  was  not  legally  excepted  from 
the  deed,  unless  the  written  contract  of  June, 
1912,  had  that  effect. 

The  contention  of  the  defendants  Is  that 
the  contract  of  June,  1912,  together  with  all 
its  stipulations,  was  merged  in  the  subse- 
quent deed  whi6h  was  executed  in  perform- 
ance of  the  contract;  that  by  reason  of  sndt 
merger  the  contract  was  extinguished  so  that 
It  is  not  now  existent;  and  that  therefore  the 
deed  is  now  the  only  writing  by  which  the 
rights  of  the  parties  can  be  determined.  The 
defendants  are  not  without  authority  for 
their  position,  for  the  following  precedents 
support  their  contention:  Bond  v  Ck>ke,  71 
N.  C.  97,  99;  Clifton  v.  Jackson  Iron  Ga,  74 
Mich.  183,  41  N.  W.  891, 16  Am.  St.  Rep.  9Zi; 
Noble  V.  Bosworth,  19  Pick.  (Mass.)  314. 

[6,  7]  Stated  broadly,  the  general  rule  is 
that  a  contract  to  convey  land  is  merged  in  a 
deed  executed  In  performance  of  such  con- 
tract, and  the  deed  operates  as  a  satisfac- 
tion and  discharge  of  the  executory  contract 
2  Devlin  on  Real  Estate  (3d  Ed.)  i  850a;  27 
R.  0.  L.  529.  There  Is  a  class  of  cases,  how- 
ever, where  it  is  held  that,  if  the  prelim- 
inary contract  contains  a  stipulation  of  which 
the  conveyance  Is  not  a  performance,  such 
stipulation  survives  and  is  not  merged  in  the 
deed.  27  R.  C.  U  632;  2  Devlin  on  Real  Es- 
tate (Sd  Ed.)  I  850b.  In  other  words,  the 
deed  effects  a  merger  to  the  extent  that  it  is 
contemplated  that  a  deed  shall  be  a  perform- 
ance of  the  contract.  Concrete  illustration 
of  this  doctrine  is  found  in  Bmnswick  Const. 
Co.  V.  Burden,  116  App.  Div.  468,  101  N.  Y. 
Supp.  716,  where  the  facts,  in  all  essential 
particulars,  were  like  those  here.  However, 
we  do  not  decide  whether  this  rule  is  applica- 
ble to  the  present  controversy;  for  in  our 
view  the  written  contract  signed  by  the  plain- 
tiff and  Wilson  operated,  as  between  them,  to 
relmpress  the  elevator  with  the  character  of 
personalty. 

[J]  The  established  rule  is  that  before  an- 
nexation Interested  parties  can  agree  that  a 
chattel  shall  continue  to  retain  its  character 
as  personalty,  and,  although  such  chattel  is 
attached  to  the  realty  in  such  manner  that 
without  such  agreement  it  would  lose  its 
character  as  a  chattel,  the  agreement  will  be 
given  effect,  as  between  the  parties  at  least, 
and  the  chattel  will  be  deemed  to  retain  its 
character  as  personalty,  if  it  can  be  remov- 
ed without  material  injury  to  the  article  it- 
self or  to  the  freehold.  Henkle  v.  Dillon,  15 
Or.  610,  615, 17  Pac.  148;  Landigan  v.  Mayer, 
32  Or.  245,  250,  51  Pac.  649,  67  Am.  St.  Rep. 
521;  Alberson  v.  Elk  Creek  Cold  Mln.  Co., 
39  Or.  562,  669,  65  Pac.  978;  Johnson  t.  Pa- 
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dflc  Land  Co.,  9i  Or.  356,  861,  164  Pac.  564; 
Roseburg  National  Bank  y.  Camp,  89  Or.  67, 
76,  ITS  Pac.  313;  1  Tlfifany  on  Real  Prop- 
erty, 542;  Puller-Warren  Co.  t.  Harter,  110 
TVte.  SO,  85  N.  W.  698,  63  L.  R.  A.  603,  84  Am. 
Bt.  Rep.  867.  Under  tbe  finding  of  fact  made 
by  the  trial  court  to  the  effect  that  the  ele- 
vator conld  have  been  removed  without  sub- 
stantial Injury,  It  would  have  been  compe- 
tent, for  example,  for  a  landlord  and  a  tenant 
to  agree  that  an  elevator  similarly  Installed 
and  used  by  the  tenant  should  preserve  its 
character  as  personalty; 

So,  too,  the  parties  interested  can  accom- 
plish after  annexation  what  they  could  have 
accomplished  before  annexation. 

When  the  plaintiff  and  Wilson  agreed  that 
the  elevator  shotild  not  be  "included  in  the 
equipment  of  the  building"  and  "that  no 
■helving,  counters  or  fixtures  belong  to  the 
building,"  they  at  that  moment  agreed  to 
treat  the  elevator  as  personal  property;  and, 
consequently,  although  not  physically  detadi- 
ed,  it  was  thereupon  constructively  detached, 
and  thMiceforth  it  was,  as  between  Wilson 
and  the  plaintiff,  personal  property.  It  was 
competent  for  the  parties  to  make  a  collat- 
eral agreement  respecting  the  elevator.  Tlie 
law  did  not  require  all  the  stipulations  to  be 
in  a  single  writing.  When  the  deed  was  ex- 
ecuted. It  operated  only  upon  realty;  personal 
property  was  beyond  Its  grasp.  The  deed  con- 
veyed the  land,  and  every  annexed  article 
which  at  the  time  of  the  delivery  of  the  deed 
possessed  the  quality  of  realty;  it  did  not 
transfer  personalty;  and  therefore,  since  the 
preliminary  written  agreement  had  already 
reconverted  the  elevator  from  realty  and  re- 
impressed  it  with  the  character  of  personalty, 
at  least  as  between  the  plaintiff  and  Wilson 
it  was  personal  property  and  as  such  was 
not  transferred  by  tbe  deed.  Brunswick 
Const  Co.  V.  Burden,  116  App.  Div.  468, 
101  N.  Y.  Supp.  716;  Power  v.  Garrison,  141 
Oa.  420,  81  S.  E.  225;  Richards  v.  OUbert. 
116  Ga.  382.  42  S.  E.  716;  EweU  on  Fix- 
tures (2d  Ed.)  470;  Bronson  on  Fixtures,  i 
66b;  1  Jones  on  Mortgages  (6th  Ed.)  {  431a; 
11  R.  0.  L.  1064,  1066;  Robinson  Codfish  Co. 
V.  Porter  Flab  Co.,  75  Wash.  181,  134  Paa 
811;  Foster  v.  Mabe,  4  Ala.  402,  37  Am.  Dec 
749;  Tyson  v.  Post,  108  N.  Y.  217,  15  N.  R 
316,  2  Am.  St  Rep.  409;  Johnston  t.  Phila- 
delphia Mtg.,  etc.,  Ca,  129  Ala.  616,  30  South. 
15,  87  Am.  St  Bep.  76. 

G?he  plaintiff  relies  upon  the  conveyance 
from  Wilson  and  the  Dudleys  to  the  Hughes 
Investment  Company  to  prove  a  conversion 
of  the  elevator  by  the  defendants.  The  de- 
fendants assert  that  this  conveyance  did  not 
amount  to  a  conversion,  and  in  support  of 
their  position  dte  Walsh  v.  Sichler,  20  iSo. 
App.  374.  The  facts  reported  in  tliat  prece- 
dent are  dissimilar  to  the  facts  here.  rRiat 
case  Involved  trade  fixtures  installed  by  a 
tenant  during  his  tenancy.  The  purchasers 
and  subsequent  landlords  were  advised  of 


the  lease  and  knew  of  the  teaxaiej,  and  the 
original  owner  and  landlord  neither  knew 
that  these  fixtures  had  been  placed  in  tb» 
building  qor  intended  to  convey  anything  that 
belonged  to  the  tenant.  The  purchasers  In- 
formed the  tenant  that  they  had  bought  the 
premises  and  forbade  him  from  removing  the 
fixtures  as  they  claimed  that  the  flstures 
passed  with  the  deed.  "After  this,  the  plain- 
tiff voluntarily  quit  the  premises',  leaving  the 
fixtures  in  the  house."  Manifestly,  the  con- 
veyance by  the  original  owner  did  not  op- 
erate as  a  conveyance  of  tbe  trade  fixtures 
which  had  been  installed  by  the  tenant 

[t]  In  the  lastant  case,  however,  the  ele- 
vator became  personal  property  only  by  force 
of  an  express  agreement;  and,  moreover,  as 
to  all  persons  without  knowledge  of  that 
agreement  the  elevator  was  Indubitably  real- 
ty. When  therefore  Wilson  and  the  Dudleys 
made  a  deed  to  purchasers  without  notice  of 
the  agreement,  the  Inevitable  effect  of  the 
deed  was  to  transfer  the  elevator  to  such  por- 
diasers,  and  it  was  then  beyond  the  power  of 
tbe  plaintiff  to  avoid  the  effect  of  that  deed. 
Since,  In  the  drcnmstances,  the  deed  Irresist- 
ibly operated  to  convey  the  elevator,  Wilson 
as  a  maker  of  the  deed  in  reason  and  on  au- 
thority must  be  deemed  to  have  treated  the 
elevator  as  his  property  and  hence  convert- 
ed it  to  his  own  use.  10  Gye.  1074 ;  Smyth  v. 
Stoddard,  203  111.  424,  67  N.  E.  980,  96  Am. 
St  Rep.  314;  Bircher  v.  Parker,  43  Mo.  443. 
See  also:  Roeenau  v.  Syrlng,  25  Or.  388,  390, 
35  Pac.  844;  Eldridge  v.  Hoefer,  46  Or.  239, 
244,  77  Pac.  874;  Bronson  on  Fixtures,  3T8; 
EweU  on  Fixtures  (2d  Ed.)  650. 

[It]  It  la  next  argued  by  the  defendants 
that,  by  entering  into  a  new  lease  with  the 
Hughes  Investment  Company  after  it  had 
purchased  the  premises,  (he  plaintiff  lost  Its 
right  to  move  the  elevator,  even  thongh  it  be 
decided  that  audi  right  previously  existed. 
The  general  rule  is  that  a  term  tenant  can- 
not remove  flxturea  after  the  expiration  of 
his  term;  and  the  prevailing  doctrine  is,  too. 
that  the  landlord  becomes  the  absolute  own- 
er of  fixtures  it  the  tenant  surrenders  the 
premises  without  removing  the  fixtures.  Tlie 
right  to  remove  a  fixture  may,  Uke  many 
other  rights,  be  abandoned  or  waived;  and. 
consequently,  when  the  tenant's  term  ends 
and  his  right  to  possession  terminates  and 
he  leaves  fixtures  on  the  premises,  he  is  dem- 
ed  to  have  waived  his  right  and  abandoned 
the  fixtures.  11  R.  C.  L.  1071.  As  a  sui^oeed 
outgrowth  of  this  general  rule,  the  doctrine 
has  arisen  in  many,  and  Indeed  in  most  Ju- 
risdictions that  if  a  new  lease  is  taken  with- 
out reserving  the  right  to  remove  flxtnree  in- 
stalled during  the  term  of  the  <dd  lease,  sadt 
flxturea  cannot  be  removed  by  the  tenant 
during  or  at  the  end  of  the  new  leasee  not- 
Withstanding  the  new  lease  began  contemim- 
raneously  with  the  end  of  the  old  lease  and 
the  tenant  has  had  actual  and  conthnnous 
possession  of  the  premises  from  the  beginning 
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of  (he  oM  lease  tintll  the  explratloD  of  the 
new  lease.  Wadman  ▼.  Bnrke,  147  Cal.  351. 
81  Pac  1012,  1  L.  R.  A.  (N.  S.)  1192,  8  Ann. 
Cas.  830;   11  S.  0.  L.  1072. 

Under  this  doctrine.  If  the  new  lease  is, 
silent  upon  the  subject  of  flxtnres  Installed 
daring  the  old  lease,  the  tenant  loses  the  fix- 
tures, unless  he  moves  them  ont  of  the  build- 
ing before  the  end  of  the  old  lease,  notwith- 
standing the  flztnres  are  lils  property  at  the 
very  moment  the  new  lease  Is  executed  and  In 
spite  of  the  fact  that  be  not  only  does  not 
intend  to  abandon  them  but  supposes  that 
they  oontinne  to  be  his  property  when  the 
new  lease  begins,  and  In  despite  of  the  fact 
tliat  not  a  single  moment  of  time  Intervenes 
giving  the  landlord  the  right  of  possession; 
but,  if,  however,  an  hour  before  the  end  of 
the  old  lease  the  tenant  loads  his  fixtures  on 
a  truck  and  one  minute  before  the  expiration 
of  his  old  term  carries  them  around  the  block 
and  then  one  minute  after  the  beginning  of 
the  new  term  returns  with  them  and  rein- 
stalls them,  they  continue  to  be  his  property 
with  the  accompanying  right  of  removaL 
Judge  Gooley,  whose  uncommon  fund  of  com- 
mon sense  has  so  greatly  enriched  American 
jurisprudence,  has  pertinently  said: 

"What  could  possibly  be  more  absurd  than  a 
rule  of  law  which  should  in  effect  say  to  the 
tenant  who  is  about  to  obtain  a  renewal:  'If 
you  will  be  at  the  expense  and  trouble,  and  in- 
cur the  loss,  of  removing  your  erections  dur- 
ing the  term,  and  of  afterward  bringing  them 
back  again,  they  shall  be  yours;  otherwise  yon 
will  be  deemed  to  abandon  them  to  your  land- 
lord.*" Kerr  v.  Kingsbury,  89  Mich.  160,  33 
Am.  Hep.  362. 

[11]  There  may,  of  oonrse,  be  drcnmstane- 
es  attending  the  execution  of  a  new  lease 
showing  an  Intoition  to  abandon  the  right 
to  remove  fixtures;  bat.  It  seems  to  us,  a 
rule  which  declares  that  a  new  lease  of  its 
own  force  operates  as  an  abandonment  of 
fixtures  installed  under  an  old  lease  is  with- 
out the  support  of  any  substantial  or  per- 
suasive reason.  In  practice  this  rule  is  a 
trap  and  a  snare  for  the  unwary  tenant,  for 
in  the  everyday  affairs  of  life  most  tenants 
ntaking  a  new  lease  would  assume,  and  in- 
deed so  would  most  landlords,  that  fixtures 
which  were  the  property  of  the  tenant  daring 
the  old  lease  would  continue  to  be  the  prop- 
erty of  the  tenant  under'  the  new  lease.  In 
our  view,  the  reasons  which  give  support  to 
the  rule  that  the  failure  of  a  term  tenant  to 
remove  his  fixtures  before  the  expiration  of 
bis  term  and  the  extinguishment  of  his  right 
of  possession  are  not  present  when  the  old 
lease  is  Immediately  followed  by  a  new 
lease  and  the  tenant's  possession,  actually 
and  rightfully  has  been  continuous  and  with- 
out Interruption;  and,  since  the  reasons  for 
the  role  do  not  exist,  the  rule  itself  ought  not 
to  exist.    We  hold  that  a  new  lease  does  not 


per  se  extlngoiah  the  rig^t  of  Uie  tenant  to 
remove  fixtures  Installed  by  blm  under  an 
immediately  preceding  lease.  Tbis  view  i» 
supported  by  the  foUovring  precedents:  Kerr 
V.  Kingsbury,  89  Mich.  160,  33  Am.  Rep.  862; " 
Bergh  v.  Herring-Hall  Marvin  Safe  Co.,  136 
Fed.  368,  69  C.  O.  A.  212,  70  L,  R.  A.  766; 
Thomas  v.  Oayle,  184  Ky.  330,  120  8.  W.  290, 
28  L.  R.  A.  (N.  8.)  767,  135  Am.  St.  Rep.  412, 
20  Ann.  Cas.  766;  Sassen  v.  Haegle,  125  Minn. 
441,  147  N.  W.  446,  62  L.  R.  A.  (N,  S.)  1176; 
Radey  v.  McCurdy,  200  Pa.  306,  68  Atl.  558, 
67  L.  R.  A.  859,  103  Am.  St  ,Rep.  1009. 

The  judgment  was  against  the  three  de- 
fendants. The  facts  as  disclosed  by  the  rec- 
ord are  not  snfBdent  to  sustain  a  judgment 
against  E)ugene  A.  Dudley  or  his  wife.  How- 
ever, Wilson  cannot  escape  liability. 

When  Wilson  converted  the  elevator  it  was 
annexed  to  the  building.  When  the  elevator 
was  sold  to  the  Hughes  Investment  Company, 
it  was  disposed  of  as  a  part  of  the  building 
and  presumably  was  paid  for  as  a  part  of  the 
bolldlng;  and  hence  Wilson  became  liable  for 
the  value  of  the  elevator  as  It  then  was — 
"not  Its  value  as  torn  down  for  removal." 
Smyth  V.  Stoddard.  203  IlL  424,  430,  67  N.  B. 
980,  982  (96  Am.  St.  Rep.  314). 

As  against  Dudley  and  his  wife,  the  judg- 
ment is  reversed;  but,  as  against  Wilson, 
the  judgment  is  affirmed. 

McBRIDB,  C.  J.,  and  BENSON  and  BUR- 
NETT, Jjr.,  ooncar. 


(W  Or.  lO) 
OiPPOLD  at  al.  v.  CATHLAMET  TIM- 
BER CO. 

(Supreme   Court  of  Oregon.     Dee.  7,  1920.) 

.1.  Coarts  «s»40— Not  havlag   Jarisdintloa   of 
sabjeot-matter,  court  oaa  eoatWar  ao  other 
questloa. 
When  a  court  has  determined  tlMt  it  Ims 
no  jurisdiction  of  the  subject-matter  of  an  ac- 
tion,  it   cannot   properly   consider   any  other 
question  raised  in  the  case, 

2,  Courts  «s»l— Jarlsdlctioa  of  coarts  deflaed 
by  organlo  and  statutory  laws. 

The  organic  and  statutory  laws  of  the 
commonwealth  created  the  courts  and  defined 
their  jurisdiction,  and  jurisdiction  cannot  flow 
from  any  other  source,  and  the  law  must  con- 
fer upon  the  courts  the  power  to  act  on  the 
subject-matter  on  which  it  gives  judgment. 

3.  Courts  <S=»39-^arl8dlotlon  to  be  determined 
In  first  Instance  by  allegations  In  complaint. 

The  juriBdiction  of  the  subject-matter  of 
any  controversy  in  any  court  must  be  deter- 
mined in  the  first  instance  by  the  allegations  in 
the  complaint  inade  in  good  faith,  and  does  not 
depend  on  the  existence  of  a  sustainable  cause 
of  action  or  by  the  evidence  subsequently  ad- 
duced. 
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4.  Appeal  and  error  «=3l85(l)— Objection  to 
Jurisdletlon  may  be  raised  first  on  appeal. 

An  objection  that  the  coart  had  no  jnria- 
diction  of  the  anbject-matter  of  the  action 
under  the  allegationa  of  the  complaint  may  be 
made  tor  the  first  time  on  appeal,  nnder  Or.  L. 
8  72. 

5.  Pleading  «s>34(7)— Every  reasonable  Infer* 
enee  Invoked  to  support  complaint,  not  ob- 
jected to  below. 

When  a  complaint  reacbea  the  Supreme 
Court  without  having  been  demurred  to  or 
moved  against  in  any  way,  every  reasonable 
inference  or  Intendment  abould  be  invoked  to 
support  it. 

6.  Pleading  <S=9433(6)— Verdict  never  supplies 
material  averment. 

While  it  is  true  that  a  verdict  aids  an  in- 
formal statement  of  facts  in  a  pleading,  it  will 
never  supply  a  material  averment  that  goes  to 
the  gist  of  the  action. 

7.  Fixtures  (&=327( I}— Building  not  a  part  of 
realty,  If  agreed  It  may  be  removed. 

Where  a  building  is  erected  on  the  land  of. 
another,  it  is  prima  facie  a  part  of  the  realty; 
but  if  erected  with  the  understanding,  express 
or  implied,  that  it  may  be  removed  when  de- 
sired, it  is  then  not  a  part  of  the  real  estate, 
but  personal  property. 

8.  Courts  4=>7— Complaint  for  damages  to 
bnlldlng  out  of  state  held  not  to  show  Juris- 
diction In  court. 

A  complaint  in  an  action  for  damages  to  a 
shingle  mill  situated  in  another  state,  construct- 
ed by  plaintiff  on  the  lands  of  another  person, 
held  insufficient  to  give  the  circuit  court  juris- 
diction of  the  subject-matter;  the  mill  being 
prima  facie  real  property,  the  action  for  dam- 
ages to  which  is  barred  by  Or.  I*.  I  42. 

9.  Courts  «=>4— "Jurisdiction  of  subjsct-mat- 
ter"  not  dependent  on  ultimate  existence  of 
good  cause  of  action. 

"Jurisdiction  of  the  snbject-matter"  is  the 
power  to  adjudge  concerning  the  general  ques- 
tion involved,  and  is  not  dependent  on  the  ulti- 
mate existence  of  a  good  cause  of  action  in  the 
plaintiff  in  a  pending  cause  before  the  court. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Juris- 
diction.] 

10.  Costs  «=»230— Party  prevailing  on  appeal 
held  not  entitled  to  costs. 

It  is  a  rule  that  a  party  prevailing  on  ap- 
peal is  entitled  to  recover  costs  and  disburse- 
ments; but  such  party  will  not  be  allowed 
costs,  where  it  is  not  fair,  right,  or  just  to  ex- 
act costs  from  the  other  party. 

Department  2. 

Appeal  from  Circuit  Court,  Multnomah 
County;  C.  U.  Gantenbein,  Judge. 

Action  by  W.  S.  Dippold  and  J.  H.  Dippold, 
partners,  against  the  Catblamet  Timber  Com- 
pany. Judgment  for  plaLutlCTs,  and  defend- 
ant appeals.    Reversed. 

This  Is  an  action  prosecuted  for  the  pur- 
pose of  recovering  damages  emanating  out 


of  Injuries  by  fire  to  certain  property  sltoat- 
ed  in  Wahkiakum  comity.  Wash.,  near  Ow 
town  of  Cathlamet  The  character  of  the 
property  Injured,  the  nature  of  the  damages, 
the  cause  of  the  flre,  and  the  loss  sustained 
by  reason  thereof,  as  claimed  by  the  plalnttlb, 
is  told  in  the  following  paragraphs  of  their 
complaint  of  record: 

"That  the  plaintiffs,  on  the  16th  day  of  April, 
1017,  entered  into  a  contract  with  Bertha  E. 
Martin  for  the  purchase  of  the  cedar  timber  on 
the  following  described  land  situate  in  the  state 
of  Washington,  to  wit:    [Description  omitted.] 

"That  on  or  about  the  Ist  day  of  May,  lfll7, 
the  plaintiffs  commenced  the  construction  of  a 
shingle  mill  on  that  part  of  said  land  situate 
in  the  county  of  Wahkiakum,  state  of  Washing- 
ton, at  a  point  near  the  center  of  the  line  be- 
tween said  sections  6  and  7  in  township  8  north 
of  range  4  west  of  the  Willamette  meridian, 
and  completed  said  mill  at  a  cost  of  $4,500,  and 
that  said  mill  was  reasonably  worth  said  sum 
on  the  1st  day  of  July,  1018.  That  plaintiffs 
also  erected  buildings  near  said  mill,  which  were 
reasonably  worth  the  sum  of  $200  on  said  1st 
day  of  July,  1918;  that  plaintiffs  constructed  a 
road  to  said  mill  from  the  county  road  leading 
in  a  northwesterly  direction  from  Oak  Point, 
and  other  connecting  roads,  for  the  purpose  of 
transporting  shingles  to  the  river  landings  at 
Oak  Point  and  Hansen's  landing  on  the  Colum- 
bia river  at  a  cost  of  about  $1,(XX>.  That  plain- 
tiffs transported  a  donkey  engine,  wiiich  tiiey 
owned,  to  said  lands  of  Bertha  El.  Martin  dur- 
ing the  month  of  May,  1017,  for  the  purpose  of 
drawing  in  cedar  logs  to  said  mill.  That  said 
donkey  engine  was  at  said  mill  on  the  said  Ist 
day  of  July,  1018,  and  was,  with  the  equipment 
thereon,  reasonably  worth  the'  sum  of  $1,500. 

"  *  *  *  The  said  fire  resulting  from  the 
two  fires  aforesaid  running  together  was  care- 
lessly and  negligenUy  permitted  by  said  defend- 
ants to  run  along  and  upon  said  mountain  ridge 
or  plateau  in  an  easterly  direction,  until  the 
same  finally  was  carried  and  communicated  by 
the  prevailing  westerly  winds  to  and  upon  the 
lands  of  the  said  Bertha  E.  Martin  during  the 
latter  part  of  June,  1018,  and  that  on  the  1st 
day  of  July,  1018,  the  said  fire,  being  fanned 
and  driven  by  a  strong  westerly  wind,  was  com- 
municated to  and  upon  said  shingle  mill,  and 
burned  the  same,  thereby  causing  damage  to 
these  plaintiffs  in  the  sum  of  $3,000,  and  burn- 
ed a  part  of  plaintiffs'  said  buildings,  and  ren- 
dered them  all  useless,  to  plaintiffs'  damage  in 
the  further  sum  of  $200,  and  burned  the  cable 
and  sled  to  plaintiffs'  said  donkey  engine,  to 
plaintiffs'  further  damage  in  the  sum  of  $100, 
whereby  plaintiffs  were  damaged  in  the  total 
sum  of  $3,300,  as  above  set  out,  by  reason  of 
said  fire  destroying  their  property  in  and  about 
said  mill. 

"That  in  and  by  the  terms  of  said  contract  of 
sale  of  said  cedar  timber  from  said  Bertha  E. 
Martin  it  was  provided,  among  other  things, 
that  plaintiffs  were  to  pay  10  cents  per  lOOO 
shingles  for  the  shingle  output  of  said  timber, 
to  be  computed  on  the  number  of  1000  shingles 
to  be  manufactured  therefrom  by  plaintiffs. 
That  on  said  1st  day  of  July,  1018,  there  was  a 
large  amount  of  cedar  timber  on  said  lands, 
which  had  been  cut  and  thrown  down,  and  the 
said  cedar  timber  was  very  dry,  on  account  of 
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the  spring  and  early  summer  being  nnnsually 
dry,  and  a  large  amonnt  of  said  cedar  timber 
was  burned  and  destroyed  by  said  fire,  to  wit, 
a  sufficient  amount  thereof  to  have  manufac- 
tured at  least  40,000,000  shingles.  That  said 
cedar  timber  was  burned  and  destroyed  as  a 
resalt  of  defendant's  carelessness  and  negli- 
gence as  hereinbefore  set  out,  to  plaintiffs' 
damage  in  the  sum  of  $6,000. 

"Wherefore  plaintiffs  pray  for  a  judgment 
against  each  and  all  of  said  defendants  for  the 
sum  of  $3,300  on  account  of  the  said  damage 
to  their  said  mill,  buildings,  and  donkey  engine, 
and  for  the  further  sum  of  $6,000  on  account 
of  their  loss  by  reason  of  tie  destruction  of 
said  cedar  timber,  and  for  their  costs  and  dis- 
bursements in  this  action." 

The  Cathlamet  Timber  Company,  a  corpora- 
tion, defendant  and  appellant,  Toluntarily 
came  Into  conrt'  and  Joined  Issue  with  the 
plaintiffs  in  the  coart  below  by  filing  an  an- 
swer, traversing  the  material  allegations  of 
the  complaint  and  alleging  new  matter  by 
way  of  defense,  to  which  new  matter  the 
plaintiffs  replied.  A  trial  by  Jury  was  had, 
which  resulted  in  a  verdict  in  favor  of  the 
plaintiffs  In  the  sum  of  $2,000.  The  defend- 
ant appealed  to  this  court,  and  for  grounds 
assigned  numerous  errors  of  the  court  below 
relating  to  its  rulings  in  allowing  the  intro- 
duction of  evidence  as  to  certain  of  the  de- 
fendants; in  refusing  to  strike  out  the  evl 
dence  of  one  Rudolph  Flnkas;  in  allowing  the 
Introduction  of  the  contract  l>etween  Bertha 
K.  Martin  and  the  plaintiffs ;  In  allowing  the 
testimony  to  show  that  defendant  was  a 
branch  of  the  Portland  Lumber  Company, 
without  an  offer  to  produce  the  record  of  cd- 
tber  corporation;  in  allowing  evidence  show- 
ing plaintiffs'  damage  through  the  burning  of 
timber;  in  allowing  witnesses  to  testify  to 
conversations  with  officers  of  the  Portland 
Lumber  Company,  for  the  purpose  of  estab- 
lishing relationship  with  the  defendant  cor- 
poration; in  allowing  witnesses  to  testify  to 
the  relationship  of  defendant  and  Portland 
Lumber  Company,  without  the  production  of 
the  corporate  records  of  either  corporation; 
in  overruling  a  motion  for  a  nonsuit  in  favor 
of  defendant;  in  refusing  to  direct  a  verdi<!t; 
and  in  giving  a  certain  instruction. 

The  appellant  now  for  the  first  time  chal- 
lenges the  Jurisdiction  of  the  circuit  court  of 
tbe  state  of  Oregon  in  and  for  Multnomah 
county  to  hear  and  determine  the  cause  sub- 
mitted to  it  by  tbe  parties  thereto. 

H.  O.  Piatt,  of  Portland  (Piatt  &  Piatt,  of 
Portland,  on  tbe  brief),  for  appellant. 

John  Van  Zante  and  M.  H.  Carter,  both  of 
Portland,  for  respondents. 

BROWN,  J.  (after  stating  the  facts  as 
above).  [1]  What  assignments  of  error.  If 
any,  we  shall  here  consider  and  decide,  de- 
pends upon  our  determination  of  tbe  question 
of  Jurisdiction: 

"When  a  court  has  determined  that  it  has  no 
Jurisdiction  of  the  subject-matter  of  an  action, 


it  cannot  properly  consider  any  other  qnestioa 
raised  in  the  case."    17  Stand.  Proe.  667. 

This  court,  speaking  through  Justlo*  Bon- 
ham,  in  the  early  case  of  Hvans  v.  Ohristlan, 
4  Or.  875,  377,  said: 

"When  a  question  of  Jurisdiction  presents  it-' 
self  in  any  stage  of  a  proceeding,  and  it  is  dis- 
covered that  ^e  court  has  no  jurisdiction,  ei- 
ther over  the  parties  or  the  subject-matter  of 
the  cause,  it  is  the  duty  of  the  court,  on  its 
own  motion,  to  refuse  to  proceed  further.  Any 
attempt  to  ezerdse  judicial  functions  otherwise 
than  as  authorized  by  law  would  b«  a  nullity, 
and  an  idle  waste  of  time." 

To  the  same  effect  are  Bvarts  t.  Steger,  5 
Or.  147 ;  State  v.  McKinnon,  8  Or.  487;  White 
V.  Ladd,  41  Or.  324,  68  Pac.  739,  93  Am.  St. 
Rep.  7S2;  B^alyton  v.  Kalyton,  45  Or.  116, 
127,  74  Pac.  491,  78  Pac  332;  Rynearson  v. 
Union  Co.,  54  Or.  181, 102  Pac.  786;  Kesler  ▼. 
Nice,  64  Or.  685,  587,  104  Pac.  2;  State  v. 
Goodall,  82  Or.  329, 160  Pac.  596. 

It  has  been  said  that — 

"Jurisdiction  is  the  power  conferred  on  a 
court,  by  Constitution  or  statute,  to  take  cog- 
nizance of  the  subject-matter  of  a  litigation  and 
the  parties  brought  before  it,  and  to  legally 
hear,  try,  and  determine  the  issues,  and  render 
Judgment  according  to  the  general  rules  of  law, 
upon  the  issues  joined,  be  they  either  of  law 
or  of  fact,  or  both."  Brown  on  Jurisdiction, 
12. 

Speaking  through  Chief  Justice  Fuller,  the 
Supreme  Court  of  tbe  United  States  has  said 
that— 

"The  fundamental  question  of  jurisdiction, 
first  of  this  court,  and  then  of  the  court  from 
which  tbe  record  comes,  presents  itself  on 
every  writ  of  error  or  appeal,  and  must  be  an- 
swered by  the  court,  whether  propounded  by 
counsel  or  not.  Defiance  Water  Co.  v.  Defi- 
ance, 101  U.  S.  184,  24  Sup.  Ct  63,  48  L.  Ed. 
140.  Jurisdiction  is  given  by  law.  Clyde  &  R. 
Plank  Road  Co.  v.  Parker,  22  Barb.  N.  Y.  823." 

[3, 3]  Tbe  organic  and  statutory  laws  of  the 
commonwealth  of  Oregon  created  her  courts 
and  define  their  Jurisdiction.  In  fact,  no  oth- 
er iKtwer  could  establish  tbe  courts  of  the 
state,  nor  could  jurisdiction  flow  from  any 
other  source.  Tbe  law  must  confer  upon  the 
courts  the  power  to  act  on  the  subject-matter 
upon  which  it  gives  Judgment.  The  power  or 
Jurisdiction  of  the  circuit  court  of  the  state 
of  Oregon  in  and  for  Multnomah  county  to 
hear  and  determine  the  question  as  to  wheth- 
er or  not  the  appellant,  through  negligence 
with  fire,  caused  the  shingle  mill  described  in 
tbe  complaint  to  be  injured,  depends  upon  the 
existence  of  the  fact  as  to  whether  that  mill 
was  real  or  personal  property,  and  that  fact 
must  appear  from  the  pleadings.  As  was 
said  by  Justice  Moore,  speaking  for  this  coiurt 
in  the  case  of  Eagle  Cliff  Fishing  Co.  v. 
McOowan.  70  Or.  1,  7,  187  Pac.  766,  768: 

"The  authority  of  a  court  to  hear  and  deter- 
mine a  cause  depends  upon  the  allegations  of 
the  initiatoiy  pleading,  and  not  upon  the  facts." 
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It  Is  stated  In  17  Stand.  Encyc.  of  Praced. 
p.  660: 

'^he  jurisdiction  of  the  sabjeot-matter  of  anj 
controTersy  in  any  court  must  be  determined  in 
the  first  instance  by  the  allegations  in  the  com- 
plaint or  petition  as  the  case  may  be,  made  in 
good  faith,  and  does  not'  depend  upon  the  exist- 
ence of  a  sustainable  cause  of  action  or  by  the 
evidence  subsequently  adduced" 

—citing  Manler  v.  Trumbo,  30  Fed.  Cas.  No. 
18,300;  Turner  t.  Cotton,  123  Arlc.  40,  184 
S.  W.  415;  Banfiome-Crummey  Co.  v.  Marten- 
stein,  167  Cal.  406, 139  Pac.  1060;  Lake  Shore, 
etc,  R.  Co.  V.  Clough,  182  Ind.  178,  184,  104 
N.  E.  975,  105  N.  B.  005;  Boone  v.  Polndezter, 
12  Smedes  &  M.  (Miss.)  640;  Jersey  City  v. 
Oardaer,  33  M.  J.  Eq.  622;  Piekelko  r.  Lake 
View  Brewing  Co.,  65  Misc.  Bep.  365,  119  N. 
I.  Supp.  847;  Gaw  t.  Glassboro  Novelty  O. 
Co.,  20  Ohio  Cir.  Ct.  R.  416,  U  Ohio  Clr.  Dec. 
82;  Eagle  Cliff  Fishing  Co.  r.  McOowan,  70 
Or.  1,  137  Pac.  766;  Rldgely  v.  Bennett,  13 
Lea  (Tenn.)  210;  Toung  ▼.  Toung,  12  Lea 
(Tenn.)  335;  Klnd^Il  t.  Titus,  0  Helsk.  (Tenn.) 
727.  And  note  38,  same  authority,  page  675: 
Geneva  Furniture  Mfg.  €o.  v.  Karpen  &  Bros., 
238  U.  S.  254,  35  Sup.  CL  738,  59  L.  Ed.  1295 ; 
The  Fair  ▼.  Kohler  Die  &  S.  Co.,  228  U.  S.  22, 
33  Sup.  Ct..410,  57  L.  Ed.  716;  In  re  James*. 
Estate,  09  Cal.  374,  83  Pac.  1122,  87  Am.  St. 
Rep.  60  ^  Shankle  t.  Ingram.  133  N.  C.  254, 
45  S.  E.  578. 

It  has  been  held  by  the  Supreme  Court  of 
the  state  of  Georgia,  that— 

"The  jurisdiction  of  a  court  to  entertain  a 
cause,  and  the  right  of  the  plaintiff  in  such 
cause  to  finally  prevail,  present  essentially  dif- 
ferent questions.  The  former  is  determined 
from  an  inspection  of  the  record;  the  other  re- 
sults from  a  consideration  of  the  facts  as  es- 
tablished by  the  proof."  Toung  ▼.  Hamilton, 
135  Ga.  339,  69  S.  E.  593,  81  L.  R.  A.  (N.  S.) 
1057,  Ann.  Cas.  1912A,  144. 

The  appellant  asserts  that  the  court  in 
which  this  cause  was  tried  was  without  juris- 
diction, for  the  reason  that  this  was  an  actlGn 
prosecuted  for  the  recovery  of  damages  for 
Injuries  to  real  property ;  that  therefore  the 
action  was  barred  by  the  provisions  of  sec- 
tion 42,  Or.  L.,  which  reads  as  follows: 

"Actions  for  the  following  censes  shall  be 
commenced  and  tried  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  thereof,  is 
situated: 

"1.  For  the  recovery  of  real  property,  or 
an  estate  or  interest  therein,  or  for  injuries 
to  real  property." 

See  Montesano  Lumber  Co.  ▼.  Portland 
Iron  Works,  78  Or.  53,  70,  152  Pac.  244,  and 
the  many  authorities  therein  cited. 

[4]  The  question  of  jurisdiction  was  not 
raised  by  demurrer,  motion,  answer,  or  by  ob- 
jection to  the  Introduction  of  evidence  during 
the  trial  in  the  court  below.  The  objection 
is  made  by  appellant  for  the  first  time  in  this 
court,  but  under  the  law  of  Oregon  be  is 
Within  Ills  legal  right  as  declared  by  statute: 


"If  no  objection  be  taken,  either  by  demurrer, 
or  answer,  the  defendant  shall  be  deemed  to 
have  waived  the  same,  excepting  only  the  ob- 
jection to  the  jurisdiction  of  the  court  and  the 
objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action." 
Sec.  72,  Or.  H,  and  the  authorities  therein 
Cited. 

[6,  8]  We  recognize  the  rule  that,  when  a 
complaint  reaches  this  court  vrithout  having 
been  demurred  to  or  moved  against  in  any 
way,  every  reasonable  Inference  or  intend- 
ment should  be  invoked  to  support  It  Wel- 
shaar  v.  Pendleton,  73  Or.  100,  200,  144  Pac 
401— citing  Baker  City  v.  Murphy,  30  Or.  405, 
42  Pac.  133,  35  L.  R.  A.  88 ;  McCall  v.'  Porter, 
42  Or.  40,  70  Pac.  820,  71  Pac.  076;  Drake  v. 
Sworts,  24  Or.  198,  33  Pac.  563;  Davis  v. 
Walt,  12  Or.  425,  8  Pac.  356;  Bade  v.  Hib- 
berd,  50  Or.  501,  03  Paa  364.  While  it  Is 
true  that  a  verdict  aids  an  informal  state- 
ment of  facts  in  a  pleading,  it  will  never 
supply  a  material  averment  that  goes  to  tho 
gist  of  the  action.  Philomath  v.  Ingle,  41  Or. 
289,  68  Pac.  803.  To  like  effect  see  Booth  v. 
Moody,  80  Or.  222,  46  Pac.  884;  Savage  v. 
Savage,  36  Or.  268,  50  Pac.  461;  Chan  Sing  v. 
PorUnnd,  37  Or.  68,  60  Pac.  718. 

[7-»]  The  jurisdiction  and  power  of  the  cir- 
cuit court  Is  Invoked  by  a  pleading  alleging, 
with  reference  to  the  property  damaged,  that 
the  plaintiffs,  on  the  16th  day  of  April,  1017, 
entered  Into  a  contract  with  Bertha  E.  Martin 
for  the  purchase  of  th^  cedar  timber  and 
lands  described  therein,  situate  In  the  state 
of  Washington;  that  in  May,  1917,  the  plain- 
tiffs commenced  the  construction  of  a  shingle 
mill  on  a  part  of  said  lands  situate  In  the 
county  of  Wahkiakum,  state  of  Washington, 
at  a  point  near  the  center  of  the  line  between 
sections  6  and  7  in  township  8  north  of  range 
4  west  of  the  Willamette  meridian,  and  that 
they  completed  said  mill  at  a  cost  of  $4,500. 
From  these  anegations  It  appears  tliat  tbe 
shingle  mill  was  real  property.  It  Is  a  rule 
of  law  that,  where,  a  building  Is  erected  on 
the  land  of  another,  it  Is  prima  facie  a  part 
of  the  realty.  Devlin  on  Real  Estate,  1 1220a. 
To  like  effect  see  the  cases  of  Smith  t.  Ben- 
son, 1  Hill  (N.  Y.)  176 ;  Leland  v.  Gassett,  17 
Vt.  403;  Dolllver  v.  Ela,  128  Mass.  557; 
Brown  V.  Fox,  12  Misc.  Rep.  147,  33  N.  Y. 
Supp.  57;  Godard  v.  Gould,  14  Barb.  (N.  T.> 
662 ;  Rlchtmyer  v.  Morss,  4  Abb.  Dec  QJ.  Y.) 
55.  It  Is  equally  well  settled  that  If  a  build- 
ing is  erected  upon  the  lauds  of  another,  with, 
the  understanding,  express  or  implied,  that  it 
may  be  removed  when  desired,  it  is  then  not 
a  part  of  the  real  estate,  but  personal  prop- 
erty. DevUn  on  Real  Estate,  §  1220a;  R.  C 
L.  H  25,  26,  "Fixtures."  In  Roseburg  Nation- 
al Bank  v.  Camp,  89  Or.  67, 173  Pac.  313,  Jush 
tice  Harris  cites  a  valuable  list  of  authorities 
bearing  upon  the  subject  of  "fixtures."  From 
the  allegations  of  the  complaint,  the  single 
mill  constructed  upon  the  lands  of  Bertlia  £. 
Martin  by  the  plaintiffs  and  burned  by  lire  ou. 
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Jaly  1st  was  prima  tuole  real  property,  and 
an  action  for  damages  therefor  In  the  courts 
of  tblB  state  Is  barred  by  the  provisions  of 
said  section  42,  Or.  L,,  as  the  law  of  this  state 
has  not  jurisdiction  of  tbe  subject-matter. 
Jurisdiction  of  the  subject-matter,  as  we  have 
seen,  is  the  power  to  adjudge  concerning  the 
general  question  Involved,  and  Is  not  depend- 
ent  on  tbe  ultimate  existence  of  a  good  cause 
of  action  In  tbe  plaintiff  in  a  pending  cause 
before  tbe  court.  Tbe  power  must  depend 
upon  tbe  facta  averred  in  tbe  pleading,  and 
the  complaint  has  averred  injury  to  real 
property  situate,  not  within,  but  without,  this 
state;  hence  this  court  is  without  Jurisdic- 
tton. 

Tbe  plaintiffs'  demand  for  relief  sought  to 
recover  13,300  for  damages  to  the  shingle 
mill,  outbuildings,  and  donkey  engine,  and 
for  the  further  sum  of  ^6,000  for  damages  by 
reason  of  tbe  destruction  of  cedar  timber  that 
had  been  cut  and  thrown  down.  The  court  in- 
structed the  Jury,  regarding  damages  by  rea- 
son of  the  burning  of  the  said  timber,  that — 

"Speculative  profits  are  not  ordinarily  a  prop- 
er element  of  damages,  and  it  appears  from  the 
contract  between  the  plaiotiffa  and  Mrs.  Martin 
(Plaintiffs'  Exhibit  D)  that  the  plaintiffs  were 
obligated  to  pay  only  for  such  logs  of  Mrs.  Mar- 
tin aa  -were  actually  made  into  shingles,  and 
the  plaintiffs,  therefore,  cannot  recover  in  this 
case  the  profits  which  they  would  have  made  if 
such  logs  had  not  been  destroyed." 

We  do  not  mean  to  intimate  whether  the 
court  should  or  should  not  have  given  this 
Instruction,  but  we  do  assume  that  the  Jury 
followed  It,  and  found  no  damages  on  ac- 
count of  the  destruction  of  the  timber. 

A  verdict  In  favor  of  plaintiffs  and  against 
defendant  in  the  sum  of  $2,000  was  returned 
by  the  Jury.  What  proportion  of  the  verdict 
represents  damages  to  the  donkey  engine,  or 
injury  to  the  outbuildings,  or  loss  by  reason 
of  the  burning  of  the  shingle  mill,  we  cannot 
tell.  Bowever,  according  to  the  record,  some 
part  of  thls'  verdict  represents  damages  to 
real  property  situate  in  the  state  of  Washing- 
ton, and  is  beyond  tbe  Jurisdiction  of  tbe 
court  to  award,  and  is  invalid  to  that  extent 
Under  the  facts  as  disclosed  by  the  record, 
the  court  cannot  correct  the  Judgment. 
Wherefore  the  Judgment  Is  ordered  reversed, 
and  the  case  remanded,  with  leave  to  tbe 
plaintiff  to  apply  to  the  lower  court  for  per- 
mission to  file  an  amended  complaint,  and 
for  further  proceedings  not  Inconsistent  with 
this  opinion. 

[10]  In  this  court.  In  an  action  at  law,  it  is 
a  rule  that  the  prevailing  party  is  entitled  to 
recover  costs  and  disbursements;  but  the  rule 
has  its  exceptions,  as  the  following  precedents 
bear  witness:  Stabler  v.  Melvin,  88  Or.  226, 
173  Pat  896 ;  Olson  v.  Heisen,  90  Or.  176, 175 
Fac.  859;  Miller  Lum.  Co.  t.  Davis,  94  Or. 
507, 186  Pac  462,  464. 1107 ;  Levlne  v.  Irvine, 
95  Or.  94,  187  Pac.  609.    The  court  is  of  the 


opinion  that,  under  the  drcmnstanees  u 
they  exist  In  this  canse,  it  is  not  fair,  right, 
or  just  to  exact  costs  and  disbursements  from 
respondents.  Therefore  it  is  adjtidged  that 
neither  party  have  Judgment  for  costs  and 
disbursements  in  this  court. 


McBRIDB, 
JJ.,  concur. 


0.  J.,  a^id  BEAN  and  JOHNS, 


aOS  Or.  383) 
CARTER  V.  SIMPSON  ESTATE  CO.  et  ai. 

(Supreme  Court  of  Oregon.    Dee.  14,  1920.) 

1.  Appeal  and  error  «=>624  —  Time  for  filing 
alistraet  under  stipulation. 

Where  by  stipulation,  of  parties  appellant 
was  granted  by  the  Supreme  Court  additional 
time  to  "prepare  and  serve"  on  respondent  an 
abstract,  such  time  to  extend  to  and  Include 
November  6,  nothing  being  said  in  the  order  as 
to  the  time  of  filing  in  the  Supreme  Court,  a 
fair  construction  of  Supreme  Court  rule  6  (173 
Fac.  viii)  would  leave  the  appellant  5  days  aft- 
er November  6  within  which  to  file  the  abstract 

2.  Appeal  and  error  «=>639( I) —Omission  of 
Index  In  abstract  exoosad,  wliere  overlooked 
by  attorney. 

Where  appellant  omitted  index  from  ab- 
stract by  reason  of  the  local  printer  having  lit- 
tle experience  in  preparing  and  printing  ab- 
stracts, appellant's  attorney  overlooking  the 
omissioD  by  reason  of  bis  anxiel^  to  get  it 
served  in  time,  and  leave  was  asked  to  file  thi> 
printed  index,  the  court  felt  justified  in  excus- 
ing the  omission,  and  permitted  the  index  to  be 
filed,  on  motion  by  respondent  to  dismiss  the 
appeal. 

3.  Appeal  and  error  ^s>583— Rule  as  to  print- 
ing a  reference  to  page  where  exhibits  would 
be  found  held  substantially  complied  with. 

Where  no  exhibits  were  printed  in  the  ab- 
stract and  tiie  necessity  for  printing  a  refer- 
ence to  the  page  where  they  may  be  found  in 
the  transcript  was  not  apparent  rule  6  of  the 
Supreme  Court  (173  Pac.  viii)  was  substantiai- 
ly  complied  with  where,  following  'page  1  of 
the  transcript  of  testimony,  there  was  a  com- 
plete index  to  all  of  the  exhibits. 

4.  Appeal  and  error  «=3585(l)  —  Where  ab- 
stract is  imperfect  or  unfair,  respondent  may 
file  additional  abstract. 

The  remedy  for  imperfection  or  unfairness 
in  the  appellant's  abstract  is  found  in  rule  7 
of  the  Supreme  Court  (173  Pac  viii)  which 
provides  that  respondent  may,  within  10  days 
after  receiving  a  copy,  deliver  to  appellant's 
counsel  and  to  the  clerk  of  the  court  such  fur- 
ther or  additional  abstract  as  he  shall  deem 
necessary  to  a  full  understanding  of  the  ques- 
tions involved. 

5.  Appeal  and  error  «=s>58l  (2)— Objection  that 
abstract  does  not  •ufflclently  set  forth  errors 
covered  by  court  rvie. 

An  objection  that  appellant's  abstract  does 
not  sufficiently  set  forth  tbe  errors  relied  on  in 
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the  appeal  is  covered  by  Supreme  Coart  rule 
12  (173  Pac.  x),  which  provides  that  the  Su- 
preme Court  will  not  examine  or  consider  er- 
rors not  assigned  in  the  abstract,  except  those 
going  to  the  jurisdiction  of  the  court  or  tlie 
sufficiency  of  the  action. 

In  Banc. 

Appeal  from  Circuit  Court,  Coos  County; 
Joha  S.  Coke,  Judge. 

Action  by  Cecil  C.  Carter  against  tbe  Simp- 
sou  Estate  Company  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  On 
motion  of  respondent  corporation  to  dismiss 
and  affirm.     Motion  overruled,  on  condltliw. 

This  Is  a  motion  to  dismiss  an  appeal,  up- 
on the  grounds:  (1)  That  the  abstract  was 
not  filed  within  tbe  time  prescribed  by  tbe 
rules  of  this  court  or  by  any  order  of  this 
court;  (2)  that  such  abstract  does  not  con- 
tain an  index  as  required  by  rule  11  of  this 
court ;  (3)  that  there  is  not  appended  to  the 
abstract  of  each  paper  reference  to  the  page 
of  the  transcript  on  which  such  paper  will  be 
found;  and  (4)  that  the  abstract  doed  not 
concisely  assign  the  errors  relied  upon  for 
reversal. 

George  P.  Topping,  of  Bandon,  and  A.  O. 
Thompson,  of  Myrtle  Point,  for  appellant 

Arthur  H.  Derbyshire,  of  North  Bend,  for 
respondent  Simpson  Estate  Co. 

Austin  S.  Hammond,  of  Myrtle  Point,  for 
resx>ondent  Bones. 


McBRIDE,  C.  J.  [1]  The  first  ground  as- 
signed does  not  appear  to  be  well  taken.  Tbe 
transcript  on  appeal  was  filed  here  on  Octo 
ber  4,  1820,  and  according  to  rule  6  of  this 
court  (173  Pac.  vill)  It  became  the  duty  of  tbe 
appellant  within  20  days  thereafter  to  pre- 
pare and  serve  his  printed  abstract,  and  with- 
in 6  days  after  such  service  to  file  in  this 
court  le  copies  thereof,  accompanied  by  proof 
of  service.  By  stipulation  of  the  parties,  the 
appellant  was  granted  by  this  court  addition- 
al time  to  "prepare  and  serve"  on  respond- 
ent an  abstract,  such  time  to  extend  to  and 
include  November  6,  1920.  Nothing  is  said 
in  the  order  as  to  tbe  time  of  filing  here,  and 
a  fair  construction  of  the  rule  would  leave 
appellant  6  days  after  November  6  within 
which  to  file  the  required  number  of  copies 
of  the  abstract  with  the  clerk  of  this  court. 
Such  copies  were  filed  here  on  November  9, 
1920,  and  were  within  time. 

[2]  Another  objection  Is  that  there  is  no 
index  to  tbe  abstract,  and  this  is  admitted. 
But  in  extenuation  of  this  omission  appellant 


sets  forth  in  an  affldavit  by  bis  attorney  tlM 
following: 

"In  reference  to  an  index  to  said  abstract, 
wiU  say  that  the  printer  of  the  local  paper  at 
Myrtle  Point,  Or.,  has  had  little  experience  in 
preparing  and  printing  abstracts;  that  I  gave 
him  for  a  copy  an  abstract  in  another  case, 
which  was  indexed  according  to  rules  of  the 
Supreme  Court,  but  in  his  rush  at  the  last  hour 
he  neglected  to  prepare  and  insert  in  said  ab- 
stract an  index,  and  in  my  anxiety  to  get  the 
same  served  on  tipie  I  overlooked  the  index, 
having  in  mind  at  the  time  the  rule  (rule  10 
[173  Pac.  ix])  with  reference  to  a  brief,  which 
does  not  require  an  index  if  the  printed  matter 
does  not  cover  20  pages;  that  appellant  is 
ready  and  willing  to  have  printed,  and  will  in- 
sert in  tbe  abstracts  served  and  filed,  an  index 
thereto." 

As  this  omission  has  not  In  any  way  delay- 
ed the  case,  and  appellant  has  asked  leave  to 
file  such  printed  index,  we  feel  Justified  In 
excusing  the  omission,  and  he  wUl  be  permit- 
ted to  file  it. 

[3]  No  exhibits  are  printed  in  the  abstract, 
and  the  necessity  for  printing  a  reference  to 
the  page  where  they  may  be  found  in  the 
transcript  is  not  apparent  Following  page  1 
of  the  transcript  of  testimony  is  a  complete 
index  to  all  of  the  exhibits.  We  think  that 
the  requirements  of  rule  5  (173  Pac.  vlii) 
have  thus  been  substantially  complied  vrith. 

[4]  The  remedy  for  imperfection  or  unfair- 
ness in  tbe  appellant's  abstract  Is  found  in 
rule  7  (173  Pac.  vlii),  which  provides  In  sub- 
stance that,  if  respondent  deems  such  ab- 
stract imperfect  or  unfair,  he  may  within  10 
days  after  receiving  a  copy  thereof  deliver 
to  appellant's  counsel  and  to  the  derk  of  this 
court  10  copies  of  such  further  or  additional 
abstract  as  he  shall  deem  necessary  to  a  full 
understanding  of  tbe  questions  Involved  in 
the  appeal. 

[6]  The  objection  that  the  abstract  does 
not  sufficiently  set  forth  the  errors  relied  up- 
on in  the  appeal  Is  covered  by  rule  12  (173  , 
Paa  X),  which  provides  that  this  court  will 
not  examine  or  cohsider  errors  not  assigned 
in  the  abstract  except  those  going  to  the  Ju- 
risdiction of  the  court  or  tbe  sufficiency  of 
the   action. 

The  motion  to  dismiss  will  be  overroled. 
upon  the  condition  that  appellant  shall  with- 
in 10  days  from  tbe  date  of  this  opinion  serve 
upon  defendants'  attorneys  a  o^y  of  the  In- 
dex tendered  in  the  affidavit  and  motion  for 
leave  so  to  file,  and  shall  within  sudi  time 
file  with  tbe  clerk  of  this  court  the  requisite 
number  of  such  copies.  Failure  to  comply 
with  this  condition  will  result  In  a  dismissal 
of  tbe  appeaL 
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OBERMEIER  V.  MATTI80N  at  al. 

(Sapreme  Coort  of  Oregon.   Dee.  14,  1920.) 


i.  Landlord  aad  tenant  «=3>I5  —  "Attorn"  de- 
fined. 

To  "attorn"  means  to  agree  to  become  ten- 
ant to  one  as  o\rner  or  landlord  of  an  estate 
PTerioualy  held  of  another,  or  to  agree  to  rec- 
ognize a  new  owner  of  a  property  or  estate  and 
promise  payment  of  rent  to  him. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Attorn.] 

2.  Landlord  and  tenant  «=s>53(2)— Agreement 
between  leMei  and  purchaser  from  landlord 
held  a  novation. 

Where  a  lease  was  made,  and,  pending  pat- 
ting the  tenant  in  possession,  the  land  was  sold 
subject  to  the  lease,  to  which  the  tenant  as- 
sented by  making  a  new  lease  for  the  land  and 
for  1100  released  the  original  landlord,  the 
seller,  accepting  the  sum  aa  complete  settlement 
for  any  delay  in  obtaining  possession,  etc.,  there 
was  a  novation  eliminating  the  original  land- 
lord and  seller,  who  assented,  and  by  taking 
title  subject  to  the  lease  and  contracting  for  its 
modification  the  purchaser  of  the  land  became 
bound  by  the  terms  of  the  lease,  which  tenant 
accepted  by  joining  in  it 

4 

3.  Landlord  and  tenant  «=a53(2)  — Agreamant 
between  purohaser  of  land  and  tenant  Induced 
by  fraud  no  obstacle  to  enforoement  or  orig- 
inal lease  by  tenant. 

If  the  making  of  an  agreement  between  a 
tenant  and  the  purchaser  from  the  landlord  was 
induced  by  fraud  perpetrated  on  the  tenant,  the 
instrument  is  void,  and  constitutes  no  obstacle 
to  the  tenant's  enforcing  his  previous  original 
lease  from  the  landlord  or  to  bis  recovery  from 
the  landlord,  snbsequent  seller  of  the  property, 
on  bis  implied  covenant  therein  to  give  pos- 
session. 

4.  Landlord  and  tenant  «=353  (2)— Tenant  not 
entitled  to  destroy  and  also  enforce  fraudu- 
lently proeured  agreement  of  attornment. 

Where  land  was  leased,  and  sold  by  the 
landlord  subsequently,  and  the  purchaser  by 
fraud  on  the  tenant  induced  him  to  make  an 
agreement  of  attorment  releasing  his  rights 
against  the  landlord,  the  mere  signing  of  the 
agreeinent  caused  the  tenant  no  damages,  and 
all  the  tenant  can  claim  as  against  the  pur- 
chaser is  to  be  relieved  from  the  contract,  not 
being  able  to  destroy  it  and  enforce  it  also. 

5.  Reformation  of  Instruments  ®=»30  — Equity 
alone  can  reform  attornment  agreement  to  re- 
strict release  of  original  landlord. 

If  a  tenant  wonld  reform  his  attornment 
agreement  with  the  purchaser  of  the  land  so 
as  to  restrict  his  release  of  the  original  landlord 
to  the  damages  accruing  from  failure  to  give 
possession  and  enforce  it  where  reformed,  he 
must  seek  the  equity  forum. 

6.  Fraud  «s>4l— Necessary  avermeats  stated. 

A  pleading  alleging  frand  must  state  that 
the  representations  were  false,  setting  out  what 
the  truth  was  so  that  the  court  may  draw  the 
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conclusion  of  falsity,  that  the  one  mnWng  tlieni 
knew  they  were  false  or  made  them  reddasaljr, 
that  they  were  made  with  intent  to  defrand,  a^ 
that  the  party  seeking  relief  relied  on  the  falat 
statements  and  was  thereby  decelTed. 


Department  1. 
Appeal    from    Glrcalt    Conrt,    Mnltnoraab 
County;  Bobert  O.  Morrow,  Judge. 

On  petition  for  rebearing.     Petition  de- 
nied. 
For  former  opinion,  see  102  Pac.  283. 

A.  H.  Tanner  and  John  Van  Zante,  botb  of 
Portland,  for  appellant 

C.  M.  Idleman,  Ck>nrad  P.  Olson,  and  B.  B. 
Dunlway,  all  of  Portland,  for  respondent 

BURNETT,  J.  [1]  The  peUtlon  for  re- 
hearing la  substantially  a  criticism  of  tbe 
terminology  employed  by  Mr.  Justice  Benson 
to  characterize  tbe  new  relation  assumed  by 
tbe  plalntifl'ln  tbe  contract  be  made  with  tbe 
defendant  Mattison  as  described  in  tbe  com- 
plaint Tbe  substance  of  tbe  t>etltlon  is  that 
in  saying  tbe  plaintUF  bad  "attorned"  to 
Mattison  we  bad  assumed  tbe  full  consum- 
mation of  tbe  relation  of  landlord  and  ten- 
ant between  Obermder  and  Mattison,  over- 
looking tbe  requirement  tbat  the  tenant  for 
years  must  be  established  In  the  possession 
of  tbe  land,  falling  in  which  tbe  tenancy  Is 
not  accompllsbed.  In  other  words,  there  is 
no  landlord  and  no  tenant  until  the  latter 
takes  poBsesslon,  and  hence  no  attornment  is 
possible.  This  may  be  granted,  if  we  are  to 
be  governed  by  extreme  strictness  in  lan- 
guage. One  definition  of  "attorn"  according 
to  Webster  is  "to  agree  to  become  tenant  to 
one  as  owner  or  landlord  of  on  estate  pre- 
viously held  of  another."  Tbe  Standard  Dic- 
tionary says  "attorn"  means  "to  agree  to  rec- 
ognize a  new  owner  of  a  property  or  estate 
and  promise  payment  of  rent  to  him."  In 
this  sense,  tbat  is  exactly  what  Obermeier 
did,  as  portrayed  In  tbe  contracts  be  pleads. 

Contracting  with  Van  Zante,  the  plaintiff 
bad  entered  into  what  bis  pleading  terms  a 
lease,  executory,  indeed,  be<»u8e  the  implied 
covenant  for  quiet  enjoyment  was  yet  not 
fulfilled.  At  this  stage  be  agreed  to  become 
tbe  tenant  of  Mattison  concerning  tbe  same 
estate  about  which  he  bad  contracted  with 
Van  Zante,  which  latter  agreement  was  not 
yet  fully  executed  for  like  reason  as  before. 

[2]  As  delineated  in  the  complaint  tbe  sub- 
stance of  the  matter  is  tbat  a  lease  had  been 
made  between  Obermeier  and  Van  2Sante. 
The  only  remaining  liability  resting  on  the 
latter  was  to  install  tbe  former  in  posses- 
sl(»i.  Pending  this,  Mattison  bought  tbe  land 
subject  to  tbe  lease  already  made.  To  this 
Obermeier  assented  by  making  a  new  lease 
with  Mattison  for  the  same  land.  He  did 
more.  For  $100,  the  receipt  of  which  was  ac- 
knowledged, be  released  Van  Zante.    He  ao- 
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cepted  tbat  sum  "is  a  fall  and  complete  set- 
tlement of  any  delay  In  obtaining  possession 
of  said  premises  and  as  a  full  settlement  of 
any  controversy  that  might  grow  out  of  said 
matter  between  said  lessee  and  John  Van 
Zante."  It  would  seem  that  this  amounts  to 
a  novation.  By  taking  title  to  the  land  sub- 
ject to  the  lease  and  contiactlng  for  the  mod' 
iflcatlon  of  that  lease,  Mattlsou  became  bound 
by  the  resultant  agreement,  which  also  Ober- 
meler  accepted  by  Joining  therein.  The  re- 
lease of  Van  Zante  by  payment  of  $100  ex- 
onerated him  and  leaves  Obermeler  and  Mat- 
tlson  as  the  only  parties  concerned  about 
anything  occurring  after  the  new  lease  was 
formulated.  From  his  participation  in  the 
negotiations  resulting  in  the  convention  be- 
tween Obermeler  and  MattUon,  from  his  pay- 
ment of  the  $100,  and  from  the  fact  that  the 
release  was  for  his  benefit,  all  as  appears 
from  the  complaint,  we  must  assume  that 
Van  Zante  also  agreed  to  the  new  relation- 
ship thus  established.  The  result  is  a  nova- 
tion eliminating  him  and  thenceforward  In- 
volving only  Obermeler  and  Mattison. 

Of  course,  this  result  depends  upon  the  ac- 
tual validity  of  the  couti-act  made  and  signed 
by  Obermeler  and  Mattlsou,  known  as  "Ex- 
hibit B,"  attached  to  and  made  a  part  of  the 
complaint.  Obermeler  essays  to  attack  this 
on  the  ground  of  fraud.  Beluctantly,  as  be- 
ing good  after  verdict  and  in  the  absence  of 
demurrer,  Mr.  Justice  Benson  tolerated  the 
averments  of  the  complaint  aiming  to  charge 
fraud.  As  there  must  be  a  new  trial,  it  be- 
comes proper  to  discuss  that  feature  of  the 
complaint;  for,  if  the  litigation  is  to  be  re- 
newed in  the  circuit  court,  questions  will 
arise  about  the  sufficiency  of  the  pleading. 

[S-5]  It  the  making  of  Exhibit  B  was  In- 
duced by  fr^ud  perpetrated  upon  Obermeler, 
the  instrument  is  void  and  constitutes  no  ob- 
stacle to  the  enforcement  of  the  previous 
lease  or  recovery  from  Van  Zante  on  his  Im- 
plied covenant  therein.  If  void,  Obermeler 
cannot  recover  anything  from  Mattison  for 
its  breach,  for  his  relation  to  the  land  could 
not  be  affected  by  it.  The  mere  signing  of 
the  Instrmnent  caused  Mm  no  damage.  The 
most  he  can  claim  as  against  Mattison  is  to 
be  relieved  from  the  fraudulent  contract  He 
cannot  destroy  it  and  enforce  It,  too.  *  If  he 
would  reform  it  so  as  to  restrict  the  release 
of  Van  Zante  to  the  damages  accruing  pre- 
viously and  enforce  it  as  reformed,  he  must 
seek  like  equity  forum.  Such  a  result  can- 
not be  worked  out  on  the  law  side.  Van 
Zante  and  Mattison  are  not  Jointly  liable, 
for  they  did  not  contract  Jointly  in  leasing 
the  property.  Aside  from  questions  arising 
out  of  his  agency  for  the  mortgage  company, 
the  former  is  liable  for  all  the  damages  ao 
crulng,  unless  he  Is  excused  by  the  release  In 
Exhibit  B.  Mattison  cannot  be  liable  except 
by  virtue  of  Exhibit  B,  for  that  is  all  she 
ever  agreed  to  with  Obermeler. 


[6]  In  pleading  fraud  In  a  casa  of  llila  aort 
it  is  necessary  to  state  that  the  representa- 
tions were  false,  setting  out  what  the  tmtli 
was  In  order  tiiat  the  court  may  draw  tba 
conclusion  of  falsity;  that  the  one  making 
them  knew  they  were  false  or  made  them 
recklessly ;  that  they  were  made  with  intent 
to  defraud;  and  that  the  party  seeking  re- 
lief from  the  fraud  relied  upon  the  false 
statements  and  was  thereby  deceived.  The 
precedents  for  this  doctrine  were  collated 
anew  by  Mr.  Justice  Moore  in  Lindstrom  v. 
National  Life  Insurance  Co.,  Si  Or  688,  165 
Pac.  675. 

If  Obermeler  luiew  the  premises  were  In 
possession  of  another,  be  was  not  deceived 
by  and  did  not  rely  upon  the  alleged  repre- 
sentations of  the  defendants  that  the  land 
was  unoccupied.  The  language  releasing  Van 
Zante  is  plain.  There  are  no  ambiguities  In 
it  to  explain,  and,  unless  fraud  is  properly 
alleged  and  proved,  the  release  must  stand 
as  stated  In  this  action  at  law.  We  cannot 
add  new  terms  to  it  or  undertake  to  enforce 
It  In  the  would-be  amended  form. 

The  costs  and  disbursements  both  In  this 
court  and  in  the  circuit  court  will  abide  the 
event  of  this  action. 

The  petition  for  rehearing  Is  denied. 

McBRIDB,  C.  J.,  and  BENSON  and  HAR- 
RIS, JJ.,  concur. 

(tS  Or.  211) 
LADO  A,  TILTON  BANK  V.  FRAWLEY, 
County  TrMuirer. 

(Supreme  Court  of  Oregon.    Dec.  14,  Iflai.) 

1.  Constitutlooai  law  «=329  —  CoHtttntion 
"self-exeeutiag,"  when  Intended  to  go  iato 
Immediate  effect. 

A  constitutional  provision  is  "self-execut- 
ing," when  there  is  manifest  intention  that  it 
sliould  go  Into  immediate  effect,  and  no  an- 
cillary legislation  is  necessary  to  the  enjoy- 
ment of  the  right  given  or  the  enforcement  of 
a  duty  imposed,  even  thongh  luch  right  may  be 
better  or  further  protected  by  supplementary 
legislation. 

[Ed.  Note.— For  other  definitions,  se«  .Words 
and  Phrases,  First  and  Second  Series,  Self- 
Executing.J 

2.  ConstitutUinal  law  «=>32— Conttitationai 
amendment  inoroasing  limit  for  road  debt  Is 
seif-execnting. 

The  amendment  to  Const,  art.  11,  {  10, 
adopted  in  1919,  whereby  the  limit  of  indebted- 
ness which  a  connty  could  incur  with  approval 
of  its  electors  was  Increased  from  2  per  coat. 
to  6  per  cent,  of  its  assessed  valuation,  was 
self-executing,  though  it  was  worded  as  a  re- 
striction on  the  power  of  the  countiei  to  in- 
cur indebtedness  greater  than  tt  per  cent.,  es- 
pecially in  view  of  the  argument  in  the  voters' 
pamphlet  that  the  amendment  gave  the  counties 
such  power,  and  the  fact  that  the  Legislature, 
in  submitting  a  later  similar  amendment,  api)ar- 
ently  regarded  the  provision  as  self-executing. 
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3.  COMtltotlonai   law   <S=»24— Statute* 
•istftnt  with  amMdment  are  void. 

Even  tboagh  a  constitutional  amendment 
fa  not  geU-execating  as  to  all  its  proTiaions, 
it  is  self-executing  to  the  extent  that  it  nulli- 
fies an  existing  statutea  or  portions  thereof 
which  are  inconsistent  vith  its  provisions,  as 
well  aa  such  statutes  as  may  be  sabsequentiy 
passed. 

4.  CoMRties  «=>  1 73  (3)— Legislative  rastrlotlon 
on  bonded  debt  limit  repealed  by  constitution- 
al amendment. 

The  provision  of  liSws  IBIS,  c.  lOS,  {  Itf, 
that  no  bonded  indebtedness  issoed  nnder  the 
act  shonid  exceed  2  per  cent,  of  the  assessed 
valuation  of  the  county,  was  merely  to  call 
attention  to  the  then  ezisting  liinit  prescribed 
by  the  Ck>nstitution,  not  to  fix  a  separate  limit 
by  le^slation,  since  the  whole  act  clearly  Indi- 
cates that  it  was  intended  to  provide  a  mode 
for  the  issuance  of  bonds  by  the  counties,  and 
that  provision  was  repealed  impliedly  by  the 
amendment  to  Const,  art.  11,  |  10,  in  lUlU, 
which  increased  the  limit  from  2  per  cent  to 
6  per  cent. 

5.  Constitutional  law  «s>29— Curative  amend, 
ment  not  construed  as  dependent  on  leglsla- 
tloa. 

A  constitutional  amendment  designed  to 
cure  a  defect  in  the  law  or  to  remove  an  exist- 
ing mischief  should  never  be  construed  as  de- 
pendent for  its  efficacy  and  operation  on  legis- 
lative wiU. 

6.  Counties  ^=>l7S(2)-^tatnto  for  election  on 
bond  Issue  repealed  by  constitutional  amend- 
ment only  as  to  limit  of  Indebtedness. 

Since  a  statute  is  impliedly  repealed  by  a 
subsequent  statute  or  constitutional  provision 
only  to  the  extent  that  it  is  clearly  repugnant 
thereto.  Laws  1913,  c.  103,  providing  for  the 
method  of  election  in  counties  for  the  Issuance 
of  bonds,  was  repealed  by  the  amendment  in 
1018  to  Const,  art.  11,  {10,  increasing  the  limit 
of  indebtedness  which  counties  might  incur 
only  to  the  extent  that  the  statute  prescribed 
sndi  limit,  and  bonds  could  therefore  be  issued 
to  the  amount  Umited  by  the  amendment  after 
proceedings  in  conformity  with  the  other  pro- 
visions of  that  statute. 

Bntnett  and  Benson,  JJ.,  dissenting. 

In  Banc. 

Petition  by  the  Ladd  ft  TUton  Bank,  a 
corporation,  on  bdialf  of  itseU  and  all 
others  similarly  situated,  against  John  Fraw- 
ley,  as  Treasurer  of  Union  County,  for  a 
writ  of  mandamus.  Demurrer  to  the  answer 
to  the  alternative  writ  sustained,  and  per^ 
emptory  writ  awarded. 

Thia  Is  an  original  proceeding  in  manda- 
mus. An  alternative  writ  has  been  issued 
.herein,  and  return  thereto  made  by  the  de- 
fendant, from  which  it  appears  as  follows: 

On  October  11,  1919,  at  a  special  election 
called  and  held  in  Lnion  county.  Or.,  there 
was  submitted  to  the  voters  of  the  county 
the  question  of  the  issuance  of  bonds  in  the 
•urn  of  $1,498,000  by  Union  county  for  the 


purpose  of  raising  money  to  be  naed  for  die 
construction  and  maintenance  of  permanent 
roads  in  the  cotmty;  the  bonds  being  In  a 
sum  not  In  excess  of  6  per  cent,  qf  the  as- 
sessed valuation  of  the  property  In  the 
county.  The  incurring  of  the  proposed  in- 
debtedness was  at  such  election  approved  by 
a  majority  of  those  voting  va  the  question, 
there  being  2,1S4  votes  cast  in  favor  of  the 
bonds  and  841  against  the  same.  The  in- 
debtedness of  the  county,  exclusive  of  that 
Incurred  by  such  bonds,  was  nothing.  All  of 
the  proceedings  for  calling  and  holding  such 
election,  which  were  detailed  in  the  rettim 
to  the  writ,  were  in  regular  form  as  prescrib- 
ed by  the  statute. 

On  June  19,  1820,  the  county  court  of 
Union  county  sold  and  delivered  to  the  Union 
Bridge  Company  and  to  the  Hoad  Builders' 
Equipment  Company,  both  of  Portland,  Or., 
$60,000  par  value  of  bonds  so  authorized  at 
a  price  of  not  less  than  par  and  accrued  in- 
terest, the  bonds  maturing  In  numerical  or- 
der at  the  rate  of  $30,000  on  the  16th  day 
of  January  in  each  of"  the  years  1925  and 
1926,  and  bearing  interest  at  the  rate  of 
5Vi  per  cent,  per  annum,  payable  semian- 
nually on  the  Ifith  day  of  January  and  July 
of  eadi  year,  principal  and  Interest  payable 
at  the  fiscal  agency  of  the  state  of  Oregon 
in  Mew  York  Olty.  Thereafter  <n  the  ISth 
day  of  July,  1920,  interest  coupon  No.  1  on 
the  bonds  sold  became  due  and  payable,  and 
under  the  provisions  of  chapter  40,  General 
Laws  of  Oregon  1911,  the  defendant,  as 
treasurer  of  said  county,  was  required  to 
remit  to  the  fiscal  agency  In  the  form  of 
check  or  draft,  payable  in  New  York,  at  least 
15  days  before  the  maturity  of  said  coupons, 
sufilcient  funds  for  the  redemption  thereof, 
which  remittance  the  county  treasurer  fail- 
ed, neglected,  and  refused  to  make,  and  still 
declines  and  refuses  so  to  do. 

On  or  about  July  2,  1920,  Ladd  &  TUton 
Bank  pnrdiaaed  $10,000  par  value  of  the 
aforementioned  bonds,  with  all  coupons  at- 
tached thereto,  including  the  coupon  matur- 
ing July  15,  1920,  and  thereafter  presented 
to  the  fiscal  agency  for  payment  coupons 
numbered  1  in  the  aggregate  stun  of  $137.50, 
which  couiKins  the  fiscal  agency  refused  to 
X>ay,  and  still  refuses  to  pay,  uiK>n  the 
ground  that  the  county  treasurer  has 
not  transmitted  the  funds  for  payment 
thereof.  It  is  alleged  In  the  writ  that 
the  bonds  were  issued  and  sold  and  the  pro- 
ceeds thereof  appropriated  by  Union  cotmty 
to  its  proper  pui-poses,  and  petitioner  herein 
and  others  similarly  situated  are  bona  fide 
and  Innocent  purchasers  for  value  before 
maturity  and  without  notice. 

The  return  to  the  writ,  after  setting  forth 
in  detail  the  proceedings  for  calling  and 
holding  the  bond  election  and  the  result,  the 
assessed  valuation  of  the  property  in  the 
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county  and  fhe  sale  of  fhe  bonds  mentioned, 
states  the  reason  wby  tbe  defendant  has  not 
imld  the  interest  on  the  bonds  thus:  Under 
the  proTtelons  of  section  19,  chapter  103, 
General  Laws  of  Oregon  1913,  page  175,  the 
amount  of  bmids  issued  by  any  county  may 
not  exceed  2  per  centum  of  the  total  assess- 
ed valuation  of  the  property  of  the  county, 
and  that  the  issue  of  such  bonds  in  the  sum 
of  $1,498,000  by  Union  county  was  in  excess 
of  the  2  per  cent,  limitation  and  for  approxi- 
mately 6  per  centum  of  the  total  assessed 
valuation  of  the  property  in  the  coxmty  and 
therefore  void.  The  constitutional  amend- 
ment submitted  to  the  people  by  the  Legls- 
latore  and  adt^ted  at  a  special  goieral 
election  held  on  Jime  3,  1919,  amoiding  sec- 
tion 10,  article  11,  of  the  Constitution  of 
Or^^on,  and  allowing  counties  to  bond  them- 
selves to  the  extent  of  6  per  centimi  of  their 
assessed  property  valuation,  has  not  been 
made  effective  for  txmding  purxKtses  either 
by  the  Legislature  or  the  people  of  Oreg(m. 
The  return  also  refers  to  the  oplnlcm  in  the 
case  of  Hawley  v.  Anderson,  190  Pac.  1097. 
A  demurrer  is  interposed  to  the  answer  and 
return  to  the  writ 

It  is  bat  fair  to  say  that  the  officers  of 
Union  county  and  of  tlie  other  counties  in- 
terested are  anxious  and  willing  to  uphold 
the  bonds  issued,  if  the  law  will  permit 
Coimsel  for  several  counties  hare  Joined  in 
the  briefs. 

Prescott  W.  OooUngham  and  Wirt  Bllnor, 
both  of  Portland  (Teal,  Minor  ft  Winfree,  of 
Portland,  on  the  brief),  for  petitioner. 

John  S.  Hodgln,  Dist  Atty.,  of  La  Grande, 
for  defoidant 

BBAN,  J.  (after  stating  tbe  facts  as  above). 
No  questicm  Is  raised  In  regard  to  the  regu- 
larity of  the  proceedings  bad  in  the  issuance 
of  the  bonds.  The  questions  for  determina- 
tion are:  (1)  Was  the  amendment  to  section 
10,  article  U,  of  the  ConsUtutlon,  in  1919, 
raising  the  debt  limitation  of  counties  for 
building  and  maintaining  permanent  roads  to 
6  per  cent  of  the  assessable  value  of  the 
property  in  the  counties,  in  effect  when  the 
bonds  in  question  were  issued?  This  in- 
volves two  questions:  (a)  Was  the  amend- 
ment self -executing?  and  (b)  if  not,  was  there 
any  law  then  upon  the  statute  books  putting 
the  amendment  into  execution?  (2)  Did  the 
amendment  of  1919,  to  section  10,  article  11, 
of  the  Constitution,  amend  or  repeal  section 
19  of  chapter  103  of  the  Laws  of  1913,  by 
necessary  implication? 

Section  10,  article  11,  of  tbe  Constitution, 
as  originally  adopted  in  1869,  reads  as  fol- 
lows: 

"No  connty  shall  create  any  debts  or  liabili- 
ties which  shall  singly  or  in  the  aggregate  ex- 
ceed tbe  sum  of  five  thousand  dollars,  except 
to  suppress  insorrectioB  or  repel  invasion;  but 
the  debts  of  any  county  at  the  time  this  Oon- 


stitntion  tabes  effect  shall  be  disregarded  in 
estimating  the  sum  to  which  such  county  is 

Umited." 

The  original  section  10  was  a  Umitatint 
upon  the  creation  of  debts  or  liabilities  by 
the  counties  as  such.  It  is  worthy  of  note 
that  during  all  of  the  time  this  section  re- 
mained tmchanged  no  legislative  enactment 
was  placed  upon  the  statute  books  authoriz- 
ing counties  to  c<mtract  debts  within  tbe 
limitation  of  the  $6,000.  It  Is  a^mrent  that 
the  section  was  constmed  to  be  both  an 
inhibition  and  a  permission  to  counties,  with- 
out further  legislative  authority,  to  contract 
debts  within  the  prescribed  limit  As  said 
by  this  court,  speaking  through  Mr.  Justice 
Burnett  in  Andrews  v.  Neil,  61  Or.  471,  at 
page  474, 120  Pac.  888, 123  Pac.  82: 

"Every  connty  has  always  had  the  power  to 
create  debts  for  the  purpose  of  building  per- 
manent roads,  provided  the  volontary  Ualnlities 
of  the  connty  shoold  not  be  increased  thereby 
to  exceed  $5,0OU." 

In  1910  the  people  of  the  state  by  an  in- 
itiative measure  amended  section  10,  article 
11,  of  the  Constitution  to  read  thus : 

"No  county  shall  create  any  debts  or  liabili- 
ties which  shall  singly  or  in  the  aggregate 
exceed  the  sum  of  five  thonsand  dollars,  ex- 
cept to  suppress  insurrection  or  repel  invamoD. 
or  to  build  permanent  roads  within  the  connty: 
but  debts  for  permanent  roads  shall  be  incurred 
only  on  approval  of  a  majority  of  those  voting 
on  the  question."  General  Laws  of  Oregon 
1911,  page  11. 

Again  in  1912,  by  means  of  the  initiative, 
the  people  of  the  state  amended  sectimi  10 
by  adding  thereto  the  foUovring  words: 

"And  shall  not  either  singly  or  in  the  aggre- 
gate with  previous  debts  and  liabilities  incurred 
for  that  purpose  exceed  two  per  cent  of  the 
assessed  valuation  of  all  the  property  in  the 
connty."    (General  Laws  of  Oregon  1918,  page  9. 

In  order  to  furnish  election  madUnery  by 
which  the  amendment  could  be  put  into  exe- 
cution, and  elections  held  and  bonds  issued 
by  the  counties  for  the  construction  of  p«- 
manent  roads,  chapter  103,  General  Laws  of 
Oregon  1913,  was  enacted  by  the  Legislature. 
The  title  of  the  act,  wlilch  indicates  its  scope 
and  purpose,  is  as  follows: 

"To  authorize  the  county  courts  of  the  state 
of  Oregon  to  issue  and  sell  bonds  or  connty 
warrants  of  the  connty  for  the  purpose  of  build- 
ing and  maintaining  permanent  highways  witliin 
the  respective  counties,  and  to  provide  a  sink- 
ing fund  for  the  purpose  of  retiring  the  bonds 
at  maturity;  to  authorize  the  several  countiei 
of  the  State  of  Oregon  to  hold  special  elections 
for  the  purpose  of  submitting  to  the  voters  of 
the  connty  the  question  of  the  issuance  of 
bonds  and  warrants;  and  generally  to  provide 
a  complete  manner  of  procedure  for  the  issu- 
ance of  connty  bonds  for  the  purpose  of  the 
building,  construction  and  maintenance  et  per- 
manent highways." 
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After  detailing  all  of  the  provUdons  In- 
dicated by  the  title  of  the  act,  section  19 
provides  as  follows: 

"No  bond  shall  be  issued  nnder  this  act  that 
will  in  the  aggregate,  together  with  the  bonds 
ontstanding,  and  the  bonds  offered  to  be  sold, 
b«  in  excess  of  two  (2)  per  cent,  of  the  as- 
sessed valuation  of  the  county  at  the  time  the 
bonds  are  issued." 

Several  counties  availed  themselves  of  the 
authority  granted  by  the  Constitution,  and  In 
conformity  to  the  procedure  provided  by 
chapter  108  held  elections  and  authorized  the 
issuance  of  bonds  for  building,  permanent 
roads,  and  In  this  manner  expended  large 
sumiB  of  money,  approximating  the  2  per 
cent  limitation.  In  1919,  In  answer  to  a 
demand  for  a  further  construction  of  good 
roads,  and  In  order  to  be  able  to  raise  funds 
therefor,  the  Legislature  of  that  year  sub- 
mitted to  the  people  a  further  amendment  to 
section  10,  article  11,  of  the  OonsUtuUon, 
which  was  regularly  adopted,  and  reads  as 
follows: 

"No  county  shall  create  any  debta  or  liabil- 
ities which  shall  singly  or  in  the  aggregate, 
with  previous  debts  or  liabilities,  exceed  the 
sum  of  $5,000,  except  to  suppress  insurrection 
or  repel  invasion  or  to  build  or  maintain  per- 
manent roads  within  the  county;  and  debts  for 
permanent  roads  shall  be  incurred  only  on  ap- 
proval of  a  majority  of  those  voting  on  the 
question,  and  shall  not  either  singly  or  in  the 
aggregate,  with  previous  debts  and  liabilities 
incurred  for  that  purpose,  exceed  she  per  cent, 
of  the  assessed  valuation  of  all  the  property 
in  the  county."    Oregon  Laws,  vol.  1,  page  170. 

[1]  The  rule  Is  stated  In  12  O.  J.  |  106, 
p.  729,  thus: 

"Constitntional  provisions  are  self-execnting 
when  there  is  a  manifest  intention  that  they 
shonld  go  Into  immediate  effect,  and  no  ancil- 
lary legislation  is  necessary  to  the  enjoyment 
of  a  right  given,  or  the  enforcement  of  a  duty 
imposed.  That  a  right  granted. by  a  constitn- 
tional provision  may  b«  better  or  farther  pro- 
tected by  supplementary  legislation  does  not 
of  itself  prevent  the  provision  in  question  from 
being  self-execnting;  nor  does  the  self -execut- 
ing character  of  the  constitutional  provision 
necessarily  preclude  legislation  for  the  better 
protection  of  the  right  secured.  A  constitu- 
tional provision  which  is  merely  declaratory  of 
the  common  law  is  self-executing.  A  constitu- 
tional provision  designed  to  remove  an  existing 
mischief  should  never  be  construed  as  depend- 
ent for  its  efficacy  and  operation  on  legislative 
win." 

[2]  If  a  county  could  create  general  In- 
debtednesB  for  any  purpose  imder  the  orig- 
inal section  10,  article  11,  of  the  Constitution, 
as  lias  been  the  ruling  and  policy  of  the  state 
since  1869,  then  it  must  follow  as  a  necessary 
sequence  that  when  the  $5,000  limitation  was 
changed,  and  upon  approval  of  a  majority  of 


nesB  for  the  purpose  of  building  permanent 
roads,  the  authority  to  do  so  must  be  con< 
sidered  as  granted  by  the  amendmeit,  or  In 
other  words  the  amendment  adopted  is  per- 
missive. Therefore  the  authority  of  the 
people  of  the  county  to  issue  road  bonds 
was  not  granted  by  chapter  103,  Lews  of 
1913,  but  by  the  Constitution. 

While  It  may  be  that  a  portion  of  the 
amended  section  as  It  now  reads  Is  prohibit- 
ive, that  part  whidi  reads,  "debts  for 
permanent  roads  shall  be  Incurred  only 
on  approval  of  a  majority  of  those  vot- 
ing on  the  question,  and  shall  not  either 
singly  or  In  the  aggregate,  with  pre- 
vious debts  and  liabilities  Incurred  for  that 
purpose,  exceed  six  per  cent,  of  the  assessed 
valuation  of  all  the  property  In  the  county," 
must  be  considered  as  conferring  authority. 
Although  it  Is  to  a  certain  extent  stated  In 
the  negative,  by  changing  the  limitation,  It 
has  granted  authority  for  the  creation  of  In- 
debtedness np  to  the  prescribed  limit  This 
c<mstruction  is  emphasized  by  the  tact  that, 
when  the  last  amendment  of  1919  was  sub- 
mitted to  the  people,  there  appeared  In  the 
voters*  pamphlet  an  affirmative  argument  set- 
ting forth  the  effect  and  provisions  of  the 
amendment  wherein  the  reason  given  why 
the  amendment  should-  be  supported,  and  the 
provisions  of  the  measure,  were  stated  as 
follows : 

"(1)  The  measure  is  intended  to  grant  to 
counties  the  option  of  voting  bonds  up  to  tf 
per  cent,  of  assessed  valuation  for  road  pur- 
poses. It  is  a  matter  left  entirely  with  the 
particular  county.  As  to  whether  or  not,  after 
the  passage  of  this  measure,  a  county  votes 
bonds,  will  be  no  concern  of  any  other  county. 

"(2)  Many  counties  desiring  more  funds  for 
road  work  are  asking  that  you  consent  that 
they  burden  themselves  if  they  so  desire. 
Your  affirmative  vote  on  this  measure  docs 
not  prejudice  yon  in  the  least,  nor  cost  you  a 
penny. 

"(3)  If,  in  the  opinion  of  a  county,  good 
roads  are  a  paying  investment  and  badly  need- 
ed, is  it  not  your  duty  to  vote  to  allow  that 
county  to  pat  the  question  to  its  people? 

"(4)  A  private  corporation  cannot  do  busi- 
ness with  only  2  per  cent  of  its  capital  avail- 
able; much  less  can  a  public  corporation  make 
necessary  improvements  on  that  amount;  tf 
per  cent  is  littie  enough. 

"(5)  This  is  a  purely  local  option  measure; 
no  county  need  assume  burdens  unless  it  de- 
sires. 

"Appeal  is  made  to  the  sense  of  fairness  of 
voters  to  grant  the  opportunity  and  privilege 
for  which  the  measure  provides." 

[3]  Prohibitive  and  restrictive  provisions 
In  a  constitutional  amendment  are  self-exe- 
cuting, unless  It  clearly  appears  from  the 
language  of  the  entire  provision  and  the 
circumstances  of  its  adoption  that  the 
enactment  of  legislation  was  contemplated 


the  legal  voters  voting  on  the  question,  a    as  rcyulsite  to  put  it  toto  effect    The  scope 
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KBtrlcted  b7  advense  legislation,  and  all  stat- 
utea  then  existing  or  which  may  thereafter 
be  passed  Inconsistent  with  such  proylslons 
are  null  and  void.  Long  t.  Portland,  63 
Or.  02,  98  Pac.  149,  lUl;  State  v.  Harris, 
74  Or.  573,  144  Pac.  109,  Ann.  Cas.  1916A, 
1156;  Wren  v.  Dixon,  40  Ner.  170,  161  Pac. 
722,  167  Pac.  824,  Ann.  Cas.  1918D,  1064;  12 
O.  J.  731;  Cooley,  Const  lim.  (7th  Bd.)  12L 
In  12  O.  J.  789,  |  143,  It  is  said: 

"A  constitutional  proTision  that  is  not  aelf- 
ezecuting  does  not  aSect  existing  statutes  until 
the  enactment  of  legislation  putting  it  into  ef- 
fect; but  if  a  portion  of  such  provision  is  re- 
pugnant to  a  statute  in  force  when  the  Con- 
stitution was  adopted,  it  abrogates  such  stat- 
ute, notwithstanding  the  remainder  of  the  con- 
stitutional provision  is  not  self-executing,  and 
is  left  without  legislation  in  aid  of  it." 

See  Griebel  ▼.  State,  111  Ind.  369,  12  N. 
B.  700,  and  Hawley  v.  Anderson,  100  Pac. 
1097,  1099,  dissenting  opinion  of  Chief  Jus- 
tice McBride.  The  latter  opinion  thoroughly 
presents  the  question  involved,  and  it  is  not 
the  intention  of  the  writer  to  add  anything 
thereto. 

In  Chew  Heong  v.  U.  S.,  112  U.  S.  536.  at 
page  649,  6  Sup.  Ct.  25S,  at  page  260  (28 
L.  Ed.  770),  Mr.  Jusice  Harlan,  delivering 
the  opinion  of  the  court,  quotes  fromi  Wood 
V.  U.  S.,  16  Pet  862,  10  L.  Ed.  987,  as  fol- 
lows: 

"Mr.  Justice  Story,  speaking  for  the  conrt 
upon  a  question  of  the  repeal  of  a  statute  by 
implication,  said:  That  it  has  not  been  ex- 
pressly or  by  direct  terms  repealed  is  admitted; 
and  tile  question  resolves  itself  into  the  nar- 
row inquiry  whether  it  has  been  repealed  by 
necessary  implication.  We  say  by  necessary 
implication,  for  it  is  not  sufficient  to  cBtablisli 
that  subsequent  laws  cover  some,  or  even  ail, 
of  the  cases  provided  for  by  it,  for  they  may  be 
merely  affirmative,  or  cumulative,  or  auxiliary. 
But  there  must  be  a  positive  repugnancy  be- 
tween the  provisions  of  the  new  laws  and 
those  of  the  old,  and  even  then  the  old  law  is 
repealed  by  implication  only  pro  tanto,  to 
the  extent  of  the  repugnancy." 

The  same  principle  waa  recognized  by  this 
court  in  the  case  of  State  v.  Portland  B. 
L.  &  P.  Co..  56  Or.  32,  107  Pac.  05&  The 
Constitution,  as  amended  In  1919,  in  effect 
said  to  the  counties: 

"You  may  create  debts  for  permanent  roads 
in  your  county  not  exceeding  six  per  cent  of 
the  assessed  value  of  the  property  of  the  couA- 
ty,  on  approval  of  a  majority  of  those  voting 
thereon." 

The  constitutional  amendments  of  1912  and 
1919,  both  contain  two  elements — one  an  ex- 
press grant  to  counties  to  create  debts  for 
pennanent  roads,  and  the  other  a  limitation 
on  the  amount  of  the  debts  created  for  such 
purposes.  The  grant  is  the  right  to  create 
debts  up  to  a  certain  limit  for  road  pur- 
poses on  approval  of  a  majority  of  electors 
voting  thereon.    The  right  to  create  debts 


Is  granted,  the  Umlt  upon  the  debts  ao  eteat* 
ed  ts  fixed,  and  the  conditions  ux>on  whicb 
the  right  may  be  exercised  ate  named.  Nei- 
ther tlie  right  to  create  the  debts,  nor  the 
amount  of  debts  that  may  be  created,  nor 
the  conditions  upon  wlilch  the  debts  may 
be  created  are  left  to  legislative  control,  bat 
are  granted,  limited,  and  named  in  the 
amendment  to  the  Constitution  Itself. 

Under  our  form  of  government  the  sover- 
eign will  resides  in  the  people.  That  will  is 
expressed  In  a  written  Constitution,  which 
constitutes  the  fundamental  law  of  the  state. 
The  people.  In  -their  sovereign  capacity,  as- 
sumed the  function  of  limiting,  by  the  amend- 
ments of  1912  and  1919  to  section  10,  the 
amount  of  indebtedness  that  counties  could 
Incur  for  building  and  maintaining  permanent 
county  roads,  and  thereby  withdrew  tbat 
subject  from  legislative  authority. 

[4]  If  section  10  in  its  present  form  grants 
to  counties  authority  to  create  indebtedness 
for  the  purpose  of  constructing  and  maintain- 
ing permanent  roads,  on  approval  by  a  ma- 
jority vote,  to  the  extent  of  6  per  cent  of 
the  assessed  valuation  of  all  the  property  in 
the  county,  as  we  think  It  does,  then  tlie 
provision  of  section  19  of  chapter  103,  Q«i- 
eral  Lews  of  Oregon  1913,  directing  that  no 
bond  shall  be  issued  under  the  act  which 
will  make  the  bonded  Indebtedness  exceed.  2 
per  cent  of  the  assessed  valuation  of  tbe 
county  at  the  time  the  bonds  are  issued,  la 
inconsistent  with  the  late  amendment  to  aec- 
tion  10,  and  Is  null  and  void.  The  otber 
provisions  of  chapter  103  are  not  repugnant 
to  the  constitutional  amendment  and  are 
therefore  In  full  force  and  effect 

The  language  of  section  19  of  chapter  108, 
and  of  the  whole  act  clearly  Indicates  that 
it  was  the  purpose  of  the  Leglslatare  to 
simply  provide  a  modus  operandi  for  conn- 
ties  in  the  Issuance  of  bonds,  and  not  to 
grant  or  restrict  the  authority  for  Incunins 
Indebtedness  conferred  by  the  Constitution. 
Section  19  merely  called  attention  to  the  then 
existing  limit  x>rescribed  by  the  0)nstltutioii. 
It  does  not  refer  to  the  incurring  of  debts  or 
liabilities  by  counties.  It  only  relates  to 
tho  bonds,  which  are  merely  evidences  of 
such  indebtedness.  The  Legislature  has  been 
In  session  since  the  ameudment  of  section 
10,  article  11,  of  the  Constitution  in  1919. 
and  submitted  another  amendment  to  that 
section,  by  adding  a  proviso  authorizing 
Orook  and  Curry  counties  to  Issue  bonds  for 
additional  purposes,  which  amendment  was 
adopted  in  1920.  The  lawmakers  evldoitly 
did  not  deem  It  necessary,  in  order  to  make 
the  amendment  operative,  to  enact  any  fur- 
ther, legislation. 

[6]  A  constitutional  amendment  designed 
to  cure  a  defect  in  the  law  or  remove  an 
existing  mischief,  should  never  be  construed 
as  dependent  for  its  e£9cacy  and  operation  oo 
legislative  will.    12  0.  J.  p.  780,  {  106. 

£61  When  section  10  was  amended  la  1910^ 
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granting  the  power  to  comities  to  contract 
debts  for  permanent  roads,  without  limita- 
tion, but  only  on  approval  of  the  majority 
of  those  voting  upoa  the  question.  It  was 
held  In  Andrews  v.  Nell,  supra,  that 
the  amendment  clearly  contemplated  that 
the'  question  of  Incurring  an  indebted- 
ness for  this  purpose  should  be  submitted 
to  the  voters  of  the  county,  that  this  render- 
ed necessary  an  election,  and  that  before  an 
election  could  be  held  the  machinery  for 
holding  such  election  must  be  provided.  Con- 
sequently In  1913  the  Legislature  enacted 
chapter  103,  General  Laws  of  Oregon  1913, 
which,  as  its  title  Indicates,  provides  a  com- 
plete manner  of  procedure  for  holding  an 
election  and  the  issuance  of  county  bonds 
for  the  purpose  of  the  construction  and  main- 
tenance of  permanent  highways.  Therefore^ 
when  section  10  was  amended  In  1919,  chap- 
ter 103,  eliminating  section  19,  provided  a 
means  for  furnishing  all  the  machinery  for 
holding  an  election  to  authorize  the  Issuance 
of  road  bonds  and  to  put  the  amendment  Into 
operation. 

While  it  may  be  conceded  that  the  amoid- 
ment  to  section  10,  article  11,  of  the  Con- 
stitution, in  1919,  is  not  wholly  self-executing, 
it  Is  by  reason  of  chapter  103  rendered  opera- 
tive. There  was  no  necessity  for  further 
legislation  on  this  subject  to  render  the 
amendment  of  1919  effective.  In  Ladd  ▼. 
Holmes,  40  Or.  167,  66  Pac.  714,  91  Am.  St 
457,  where  the  primary  election  law  was 
before  the  court,  an  objection  was  made  that 
the  primary  law  had  no  efTect,  Inasmuch  as 
It  made  no  provisl<Hi  for  any  special  election. 
To  this  objection  this  court,  speaking  through 
Mr.  Justice  Wolverton,  said  (40  Or.  on  page 
190,  66  Paa  722  [91  Am.  St.  Bep.  4S71): 

"Objection  is  made  that  the  law  makes  no 
provision  for  any  special  election  that  may  be- 
come necessary,  but  this  i»  not  vital,  as  ttie 
effect  would  be  to  relegate  the  parties  to  tiie 
law  heretofore   governing   primary   elections." 

In  considering  the  question  of  whether  or 
not  a  constitutional  amendment  was  self-exe- 
cuting, the  court  in  Winchester  v.  Howard, 
136  Cal.  432,  at  page  440,  69  Pac.  77,  at  page 
70,  88  Am.  St  Rep.  153,  at  page  168,  saya: 

"The  procedure  need  not  be  provided  by  the 
Constitution,  if  the  Code  of  Civil  Procedure  and 
other  remedial  laws  supply  what  is  necessary." 

After  a  careful  examination  and  reconsid- 
eration of  the  question  Involved,  we  hold  that 
the  amendment  of  section  10,  article  11,  of  the 
Constitution,  taken  In  connection  with  chap- 
ter 103,  General  Laws  of  Oregon  1913,  is  in 
full  and  complete  efFect  The  bonds  in  ques- 
tion were  regularly  issued  and  are  valid 
obligations  of  the  county  of  TTnloit 

The  demurrer  to  the  answer  to  the  writ  Is 
sustained,  and  a  peremptory  writ  Is  awarded. 

BENSON,  J.,  dlssentL 


BURNBTT,  J.  (dissenting).  The  state 
Constitution  has  always  been  construed  as  a 
restriction,  and  not  a  grant  of  power.  Con- 
stantly since  the  organization  of  the  state 
government  the  rule  has  been  that  the  legis- 
lative assembly  lawfully  can  enact  any  stat- 
ute it  chooses,  unless  forbidden  by  the 
Constitution  of  the  state  or  of  the  United 
States.  Section  10  of  article  11  of  the  state 
Constitution  reads  thus: 

"No  county  shall  create  any  debts  or  liabil- 
ities which  shall  singly  or  in  the  aggregate, 
with  previous  debts  or  liabilities,  exceed  the 
8um  of  $5,000,  except  to  suppress  insurrec- 
tion or  repel  invasion  or  to  build  or  maintain 
permanent  roads  within  the  county;  and  debts 
for  permanent  roads  shall  be  incurred  only  on 
approval  of  a  majority  of  those  voting  on  the 
question,  and  shall  not  either  singly  or  in  the 
aggregate  with  previoui  debts  and  liabilities 
incurred  for  that  purpose,  exceed  six  per  cent 
of  the  assessed  valuation  of  all  the  property  in 
the  county." 


The  language  is  restrictive  throughout  It 
does  not  grant  any  power  affirmatively.  Its 
prohibitions  are  laid  upon  the  counties  only. 
It  does  not  profess  to  prevent  the  legislative 
assembly  from  further  limiting  the  indebted- 
ness which  counties  may  Incur.  It  well  may 
be  conceded  that  the  Legislature  could  not 
authorize  county  Indebtedness  for  roads  in 
excess  of  the  6  per  cent  limit ;  but  the  pow- 
er of  that  body  Is  not  limited  in  the  other 
direction.  The  question  ought  not  to  be 
settled  by  consideration  of  this  section  alone. 
It  Is  only  a  .part  of  the  Constitution,  and 
that  instrument  ought  to  be  construed  and 
Hiforced  so  that  if  possible,  all  its  parts 
shall  harmonize.  In  the  adoption  of  this 
section  there  was  no  intention  to  abridge  the 
power  of  the  Legislature  to  enact  laws  to 
promote  economy  and  lower  taxation.  The 
positive  limit  of  2  per  cent  established  by 
law  is  not  atTected,  by  the  ccmstitutional 
negative  of  6  per  cent  In  conatrubig  the 
new  section,  we  must  bear  In  mind  the  for- 
mer and  older  section  1  of  article  4,  vesting 
the  legislative  power  in  the  legislative  as- 
sembly, subject  of  course  to  the  people's 
reservation  of  the  powers  of  Initiative  and 
referendum. 

The  amendment  does  not  in  any  sense  pro- 
fess to  divorce  counties  from  the  control  of 
the  Legislature  in  limiting  their  expenditures 
or  to  repeal  any  of  its  previous  enactments. 
To  give  the  amendment  the  effect  of  an  af- 
firmative direction  or  license  to  counties  to 
go  In  debt  6  per  cent,  of  their  property 
valuation  Is  to  cripple  the  legUlaUve  power 
unwarrantably. 

I  concur  In  the  disMint  oC  Mr.  Justice 
BBNSOM. 
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ARAMBURN  V.  GUERRICAGOiTIA  et  al. 
(Snpreme  Coart  of  Orefon.    Dee.  14,  1020.) 

1.  Partnership  «=3l42(l) —Managing  partner 
may  bind  firm  by  chattel  mortgage  In  own 
name. 

Where  a  partnership  had  not  adopted  a 
firm  name,  the  managing  partner,  who  had  au- 
thority to  transact  the  bnainess  for  the  firm, 
could  execute  a  chattel  mortgage  of  the  firm 
property  to  secure  a  firm  debt  in  any  name  he 
chose  to  adopt,  including  his  individual  name, 
and  such  mortgage  would  bind  the  other  part- 
ner. 

2.  Partnership  «=3l42( I)— Chattel  mortgage  In 
name  of  one  partner  held  obligation  of  firm. 

A  chattel  mortgage  of  firm  property,  signed 
by  only  one  member  of  the  firm  in  his  individ- 
ual name,  is  an  obligation  of  the  firm,  where 
that  partner  had  theretofore  transacted  the 
business  of  the  firm,  including  the  banking  of 
its  money,  in  his  own  name,  and  the  mortgage 
was  given  to  renew  the  lien  of  a  previous  mort- 
gage of  the  same  property,  which  was  signed 
by  both  of  the  partners. 

3.  Evidence  «=>459(3)  —  Fact  that  mortgage 
pertained  to  Arm  matters  may  be  proved  by 
testimony. 

In  a  suit  to  foreclose  a  chattel  mortgage 
of  firm  property,  signed  by  only  one  partner 
in  his  individual  name,  the  fact  that  the  mort- 
gage and  other  writings  signed  by  that  partner 
in  his  own  name  pertained  to  partnership  mat- 
ters was  properly  established  by  testimony. 

4.  Partnership  «=9l54— Facts  held  not  to  show 
conspiracy  by  mortgagee  and  partner  to  de- 
fraud  other  partner. 

In  suits  to  foreclose  a  chattel  mortgage 
of  firm  property  and  for  an  accounting  between 
the  partners,  the  fact  that  the  partner  who 
signed  the  mortgage  for  the  firm  defaulted  in 
the  foreclosure  suit  and  retained  the  attorney 
for  the  mortgagee  to  represent  him  in  the  ac- 
counting suit  does  not  justify  the  conclusion 
that  the  mortgagee  and  the  partner  were  work- 
ing together  to  deiraud  the  other  partner. 

In  Banc. 

Appeal  from  Circuit  C!ourt,  Malheur  Coun- 
ty; Dalton  Biggs,  Judge. 

Salt  by  Amos  Arambum,  as  administrator 
of  the  estate  of  Frank  Arambum,  deceased, 
against  Ignacio  Guerricagoitia  and  Loren 
Goicochea.  From  a  decree  denying  foreclo- 
sure of  the  chattel  mortgage  prayed  for  by 
plaintiff,  but  distributing  the  assets  of  the 
partnership  composed  of  defendants  in  ac- 
cordance with  the  court's  finding,  defendant 
Goicochea  and  the  plaintiff  appeal.  Decree 
modified  to  foreclosure  of  the  chattel  mort- 
gage and  affirmed. 

This  Is  a  suit  to  foreclose  a  chattel  mort- 
gage upon  a  band  of  sheep  and  the  increase 
and  wool  thereof,  for  the  sum  of  $23,049.65 
and  future  advances.    From  a  decree  In  favor 


of  plaintiff,  defendant  Loren  Goicodiea  ap- 
pealed. The  plaintiff  also  prosecuted  a. 
cross-appeal. 

The  controversy  Involved  In  this  suit  arose 
substantially  as  follows:  About  October, 
1909,  the  defendants,  Ignacio  Guerricagoitia 
and  Loren  Goicodiea,  whom  we  will  here- 
after refer  to  by  their  first  names,  agreed  to 
form  a  partnership  and  engage  in  the  sheep 
business.  On  November  19th  of  that  year  the 
defendants  purchased  from  Frank  Arambum 
2,500  ewes  and  4S  bucks  for  the  sum  of  $14,- 
290,  executed  their  promissory  note  for  that 
amount  due  in  four  years  with  Interest  at  the 
rate  of  ten  per  cent,  per  annum,  and  as  se- 
curity therefor  executed  a  chattel  mortgage 
on  the  sheep.  Each  of  the  defendants  had  an 
equal  Interest  in  the  business.  On  November 
21,  1910,  Frank  Arambum  and  these  defend- 
ants adjusted  their  business,  and  found  the 
indebtedness  then  owing  from  defendants  to 
Frank  Arambum  amounted  to  $15,794.40.  In 
evidence  thereof  Ignacio  and  Loren  executed 
and  delivered  their  promissory  note  for  the 
amount,  payable  November  21,  1913,  with 
Interest  at  ten  per  cmt.  per  annimi,  the  same 
being  signed  with  the  individual  names  of 
each.  To  secure  the  payment  of  the  note  and 
future  advances,  not  to  exceed  $5,000,  for 
expenses  in  running  the  sheep,  defendants 
executed  In  their  individual  names,  admowl- 
pdged  and  delivered  to  Frank  Arambum  a 
chattel  mortgage  upon  the  sheep,  which  was 
duly  filed  and  recorded.  A  copy  of  the  mort- 
gage is  attached  to  the  complaint,  as  Exhibit 
A.  About  November  21,  1913,  when  this  obli- 
gation became  due.  Prank  Arambum  and 
Ignacio  had  an  accounting  as  to  the  firm's 
dealings  with  Frank  Arambum.  It  .was 
agreed  that  the  amoimt  then  owing  upon  the 
mortgage.  Exhibit  A,  was  $23,049.65,  and  a 
note  and  chattel  mortgage  were  executed  by 
Ignacio.  A  copy  of  this  mortgage  is  attacbed 
to  the  complaint,  as  Exhibit  B.  This  mort- 
gage was  duly  recorded  and  the  prior  mort- 
gage, EMilbit  A.  was  satisfied  upon  the  rec- 
ords. 

Loren  claims  that,  as  this  mortgage  was 
signed  by  Ignacio  alone  It  created  a  lien  upon 
Ignaclo's  interest  in  the  personal  property 
only,  and  that  Loren  is  not  responsible.  It  Is 
claimed  on  behalf  of  plaintiff  that  when  the 
prior  mortgage.  Exhibit  A,  became  due  Frank 
Arambum  sought  a  settlement  and  called  on 
Loren,  who  would  have  nothing  to  do  with 
adjusting  and  settling  the  claim ;  that  there- 
after he  went  to  Ignacio  and  obtained  the 
last-mentioned  mortgage;  and  that  the  mort- 
gage is  that  of  the  partnership. 

No  written  partnership  agreement  was 
made  between  Loren  and  Ignacio,  and  no  ac- 
count books  were  kept,  but  they  transacted 
virtually  all  of  the  firm's  business  throng  the 
bank  and  in  the  name  of  Ignacio  Guerricagoi- 
tia, until  about  June  16,  1913.    Ignacio  did 
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the  principal  part  of  tbe  business,  drawing 
the  diecks  and  signing  his  name  thereto,  a 
portion  of  which  were  delivered  to  Loren, 
signed  in  blank  for  him  to  use. 

Prior  to  November  21,  1910,  the  firm  was 
doing  business  with  the  Capital  State  Bank, 
Boise,  Idaho,  in  the  name  of  Ignado  Ouerrl- 
cagoltla.  Loren  and  Ignado  each  partici- 
pated therein,  and  closed  up  the  account  No- 
vember 21, 1910.  Afterwards  the  firm  opened 
an  account  with  the  First  National  Bank  of 
Boise,  Idaho,  the  first  deposit  being  $1,500, 
-which  was  an  advancement  by  Frank  Aram- 
bum,  nils  firm  account  was  also  in  the  name 
of  Ignado  Guerricagoltla  and  was  used  for 
the  firm's  business  until  December  2,  1913. 
Lioren,  Ignado,  and  Frank  Arambum  had  no- 
tice thereof.  In  December,  1913,  the  banking 
business  of  the  enterprise  was  transferred  to 
the  Qulnn  Blver  Bank,  McDermitt,  Nev. 
The  banking  was  done  under  the  same  uame 
as  t)ef ore. 

Both  of  the  partners  engaged  In  the  man- 
agement of  the  sheep,  tending  camp  and  herd- 
ing, until  about  June  16,  1913,  when  Loren  be- 
came dissatisfied  with  the  management  of  the 
business  by  Ignado  and  the  financial  status, 
the  firm  being  then  in  debt  In  excess  of  the 
value  of  the  personal  property.  He  ceased 
active  participation  in  the  partnership  busi- 
ness, and  engaged  in  herding  sheep  for  other 
parties,  after  which  Ignado  conducted  the 
business  as  before,  until  possession  of  the 
property  was  taken  by  plaintiff  under  the 
mortgage.  Loren  states  that  Ignacio  refused 
to  permit  him  to  work  with  the  sheep  any 
longer.  On  September  20,  1916,  Loren  insti- 
tuted a  suit  against  Ignacio  for  an  accounting 
of  the  partnership  aCTairs  and  for  one-half  In- 
terest of  all  the  profits  of  the  business,  and 
applied  for  the  appointment  of  a  receiver. 
The  court  appointed  M.  G.  Hope,  as  such  re- 
ceiver, who  took  possession  of  the  sheep  on 
November  20,  1917,  there  being  then  2,084 
ewes,  988  lambs,  16  wethers,  45  bucl^,  and 
camp  equipment,  horses,  etc.  By  order  of  the 
court  the  perscmal  property  was  sold  for  the 
total  sum  of  $43,732.  The  sum  of  $4,807.02, 
money  belonging  to  the  copartnership  vras 
also  turned  over  to  the  receiver.  He  received 
$4,009.65,  interest  on  the  trust  funds,  making 
the  total  assets  of  the  copartnership  $52,648.- 
67.  These  two  suits  were  practically  consoli- 
dated in  the  drcuit  court  They  were  tried 
together,  and  the  same  decree  rendered  in 
eadi. 

In  the  winter  of  1913  and  1914,  Frank 
Arambum  went  to  Spain,  and  left  his  busi- 
ness of  assisting  in  running  the  sheep  with 
hlfl  brother,  Amos  Arambum.  Early  In  the 
year  1916,  Frank  Arambum  returned  to  New 
York,  where  he  died  Intestate  on  March  23, 
1916.  On  June  21, 1916,  Amos  Arambum  was 
duly  appointed  as  administrator  of  the  estate 
of  Frank  Arambum,  deceased,  and  duly  quail- 
fled. 


On  August  16,  1916,  Amo8  Arambum  com- 
menced this  suit  to  foreclose  the  (^ttel  mort-. 
gage  lien.  On  October  15,  of  that  year  the 
administrator  took  possession  of  aU  the  per- 
sonal property  described  in  the  two  chattel 
mortgages,  which  he  afterwards  turned  over 
to  the  receiver.  The  trial  court  held  that  the 
mortgage  of  November  21,  1913,  created  no 
lien  upon  the  partnership  property  and  de- 
creed that  the  assets  In  the  hands  of  a  receiv- 
er be  paid  as  follows: 

Name  of  Party.  Amount  to  be  Paid. 

AmoR   Arambum,    as   administrator  ot  tbe 

estate  ot  Frank  Aramburn,  deceased f29,50<  19 

Van   Bybo  &  Young Ml  45 

Jesus  Yrlarte  600  00 

U  Green  SS  00 

Amos  Arambum  1400  00 

B.  H.  McDonald 

M.  Sullivan    

Pedro  Bnchanove  

Amos  Arambum,  costs  taxed 

Loren  Qolcocbea,  costs  taxed 

Ignacio  Guerricagoltla,  money  advanced... 
Loren  Oolcochea,  money  advanced 


240  00 

84  32 

827  4S 

S8E  00  . 

1,26$  76 
940  00 

— ^and  that  the  balance  be  paid  to  Loren  and 
Ignado,  in  equal  amounts  to  each. 

Julien  A.  Hurley,  of  Vale  (Gus  A.  Hurley, 
of  Portland,  on  the  brief),  for  ai^ellant 
C.  M.  Crandall,  of  Vale,  for  resimndent 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  first  question  to  dispose  of  is  that  per- 
taining to  the  mortgage  of  November  21, 1913. 
It  is  claimed  by  appellant  XiOren  that  the 
court  erred  in  decreeing  that  this  mortgage 
created  no  lien  upon  the  property  of  the  de- 
fendant Ignado,  and  that  It  was  error  to  de- 
cree that  any  part  of  the  indebtedness  of  the 
partnership  to  plaintiff,  amounting  to  $29,606.- 
19,  should  be  paid  by  the  receiver  out  of  the 
share  claimed  by  Loren.  It  is  the  position  of 
plaintiff  upon  the  cross-appeal  that  the  mort- 
gage of  November  21, 1913,  created  a  lien  up- 
on all  of  the  partnership  property,  and  that 
the  plaintiff  is  entitled  to  the  payment  of  tbo 
indebtedness  due  the  estate,  with  Interest  and 
attorneys'  fees  in  this  stalt. 

[1]  It  does  not  appear  that  any  partner- 
ship name  was  agreed  upon  between  the  part- 
ners in  which  to  conduct  the  business,  except 
as  the  business  was  transacted  in  the  name 
of  Ignacio  Guerricagoltla.  Where  no  name 
has  been  fixed  by  agreement  of  partners,  the 
partner  charged  with  the  duty,  or  clothed 
with  the  authority,  to  sign  contracts  for  the 
firm  may  bind  all  the  members  by  such  signa- 
ture as  he  may  choose  to  employ.  30  Cyc.  421. 
It  Is  unquestioned  that  one  partner  may  exe- 
cute a  valid  mortgage  of  partnership  goods 
to  secure  a  partnership  debt  by  signing  the 
firm  name  or  the  individual  names  of  the 
members  of  the  firm.  One  copartner,  having 
authority  to  pass  a  valid  title  to  personal 
property  of  the  partnership  by  bill  of  sale, 
may  as  inddent  thereto,  execute  a  transfer 
of  It  in  any  form  or  mode  by  which  such  title 
could  in  any  case  be  legally  transferred.  It 
la  immaterial  whether  he  sign  the  name  of 
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each  copartner  separately,  or  sign  the  flrm 
name.  Jones  on  Chattel  Mortgages  (5th  Bd.) 
i  40.  In  1  Undley  <m  Partnerships  (?  Am. 
Ed.)  p.  426,  we  read  thus: 

"Firm  liable  though  not  named^Written  eon- 
tractB. — If,  therefore,  one  partner  only  entera 
into  a  written  contract,  the  question  whether 
the  contract  in  confined  to  him,  or  whether  it 
extends  to  him  and  his  copartners,  cannot  be 
determined  simply  by  the  terms  of  the  contract. 
For  supposing  a  contract  to  be  entered  into  by 
one  partner  in  liis  own  name  only,  still  if  in 
fact  he  was  acting  aa  the  agent  of  the  firm, 
bis  copartners  will  be  in  the  position  of  au- 
disclosed  principals ;  and  they  may  therefore  be 
liable  to  be  sued  on  the  contract,  although  no 
allusion  is  made  to  them  in  it.    *    *    *  " 

In  a  note  to  this  section  at  page  428,  we 
read: 

"Thus  where  one  partner  enters  into  a  umple 
contract,  though  in  writing,  in  his  individual 
name,  bnt  in  fact  for  his  firm,  although  that 
fact  ia  not  known  to  the  other  contracting  par- 
ty, an  action  may  be  maintained  on  it  in  the 
name  of  thp  linn,  .//  alleging  that  it  was  en- 
tered into  by  the  firm  by  the  name  and  style 
of  the  name  of  the  one  partner,  each  partner 
being  the  agent  of  the  firm.  Havana,  etc,  K. 
R.  Co.  V.  Walsh,  86  lU.  58." 

We  find  It  laid  down  in  1  Rowley,  Modem 
Lajr  of  Partnership,  |  265,  as  follows : 

"Use  of  B^rm  Name.— In  opposition  to  the 
doctrine  that  the  name  formally  adopted  as  that 
of  the  firm  must  be  used  in  order  that  the 
partnership  may  be  bound,  the  proposition  that 
such  symbolieal  name  may  be  displaced  by  an 
euective  sobstitute  when  the  intention  of  the 
parties  is  to  bind  the  firm  and  the  partnership 
appropriates  tne  consideration,  has  found  favor 
with  a  number  of  courts.  'Partners  may  bind 
themselves  by  other  than  such  prescribed  firm 
name,  if  they  choose  to  adopt  for  convenience, 
or  to  prevent  confusion,  a  different  mode  of 
executing  their  obligations  or  contracts  from 
the  one  prescribed  by  their  original  agreement.' 
And  one  partner  may,  it  no  firm  name  has  been 
agreed  on,  bind  the  firm  within  the  scope  of  liis 
authority  by  any  name  he  may  select." 

A  managing  partner  may  bind  the  firm 
by  borrowing  money,  executing  notes,  and  re- 
newing notes,  at  least  where  he  has  been  held 
out  as  having  such  authority.  1  Rowley, 
Modern  Law  of  Partnership,  {  417.  If  the 
name  of  an  Individual  partner  is  used  as  a 
firm  name,  the  flrm  is  bonnd  thereby.  Palmer 
V.  Stephens,  1  Denlo  (X.  Y.)  471;  Bank  of 
Rochester  v.  Monteath,  1  Denlo  (N.  T.)  402,  43 
Am.  Dec.  681;  Crable  v.  O'Connor,  21  Wyo. 
4C0,  133  Pac.  376. 

[21  Undoubtedly  the  indebtedness  secured 
by  the  chattel  mortgage,  E^shiblt  B,  was  that 
of  the  firm.  Loren  should  have  known  it 
There  was  no  new  consideration  passed.  It 
was  but  a  renewal  of  the  old  mortgage  which 
Loren  had  signed  himself,  with  the  increase 
of  the  indebtedness  added.  Ignado  was  ap- 
parently not  only  authorized  to  transact  the 
business  of  the  partnership,  but  for  a  long 


time  bad  been  transacting  snob  business  in 
his  name.  The  chattel  mortgage  covered 
partnership  property  only.  There  is  no  Inter- 
vening right  of  a  third  party  affected.  As  be- 
tween Frank  Arambum,  mortgagee,  and  Ig- 
nado and  rA>ren,  the  members  of  the  partner- 
ship, the  mortgage  in  question  created  a  lien 
upon  the  partnership  property  described 
therein  for  the  security  of  the  partnership  in- 
debtedness, and  should  be  foreclosed.  Hem- 
bree  v.  Blackburn,  16  Or.  163,  19  Pac.  73; 
Salt  Lake  Brewing  Go.  v.  Hawke  &  Andrews, 
24  Utah,  Ifig,  207,  66  Pac.  1058;  Reynolds  v. 
Cleveland,  4  Co.w.  (N.  Y.)  282,  15  Am.  Dec. 
369 ;  Schemerhocn  v.  Loines,  7  Johns.  (N.  Y.) 
311 ;  Smith  v.  Collins,  115  Mass.  888;  Paid- 
man  T.  Taylor,  75  IlL  62^. 

By  a  long  course  of  dealing  the  partnership 
impliedly  adopted  the  name  of  Ignado  Guer- 
rlcagoltla  as  the  partnership  name,  although 
there  was  no  express  agreement  to  that  effect 
The  execution  of  the  note  and  mortgage  of 
November  21, 1913,  was  necessary  to  carry  on 
the  business  of  the  partnership  In  the  ordi- 
nary manner.  The  transaction  was  common 
In  the  business  in  which  the  flrm  was  engag- 
ed, and  was  well  within  the  scope  of  such  busi- 
ness. The  execution  of  the  note  and  chattel 
mortgage  by  Ignado  In  the  Interest  of,  and 
for  the  flrm,  was  suflBcient  to  bind  both  mem- 
bers of  the  flrm.  The  flrm  received  the  beneflt 
of  the  instruments  so  executed.  They  were 
the  very  means  by  which  the  life  of  the  basi- 
ness  was  continued.    30  Gyc.  485,  487. 

[3,  4]  The  fact  that  the  writings  signed  by 
Ignado  pertained  to  partnership  matters  was 
properly  established  by  the  testimony.  20 
R.  C.  U  p.  898,  S  109.  In  order  for  Ignado 
to  secure  the  payment  of  the  partnership 
debts,  It  was  not  absolutely  essential  to  have 
the  concurrence  of  Loren.  20  R.  C.  L.  p.  912, 
I  124.  It  is  claimed  by  Loren  that  Ignado, 
Frank  Araraburn  before  his  death,  and  plain- 
tiff after  he  assumed  control,  were  working 
together  to  defraud  Loren.  The  facts  as 
disclosed  by  the  record  do  not  bear  out  such 
dalm.  It  is  urged  on  behalf  of  Loren  that 
the  letter  written  by  Frank  Arambum  from 
Spain,  February  12, 1916,  after  he  heard  that 
Loren  was  to  commence  a  lawsuit,  tends  to 
show  that  he  was  afraid  of  the  result  of  liti- 
gation. The  letter  states,  in  e;^ect,  that  he 
had  always  treated  both  Loren  and  Ignado 
well;  that  It  was  not  necessary  to  have  a 
lawsuit,  and  requested  that  none  be  com- 
menced until  he  returned.  The  indebtedness 
of  the  firm  to  Arambum  was  then  great,  and 
lltipition  would  undoubtedly  embarrass 
Frank  Ammburn  and  delay  a  collection,  aa 
subsequent  events  have  proven.  Ignado 
made  no  appearance  in  the  foreclosure  suit 
He  employed  the  attorney  in  the  suit  for  an 
accounting  and  dissolution  of  the  partnership, 
who  represented  Arambum  in  the  foredosure 
suit.  This  fact  Is  dwelt  upon  as  supporting 
the  contention  made  by  Loren,  but  we  fail  to 
see  that  it  Justlfles  such  a  condusion;  there 
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being  no  dash  of  Interests  between  Arftmbnrn 
and  Ignacio.  The  record  discloses  tbat  Amos 
Arambnm  had  been  lenient  In  his  dealings 
\i1th  both  of  the  defendants.  It  Is  only  by 
reason  of  the  high  prices  prevAIIlng  for  sheep 
and  wool  at  the  time  they  were  fortunately 
sold  by  the  receiver  that  the  mortgagee  Is 
able  to  obtain  his  money.  The  failure  of  the 
firm  to  pay  the  indebtedness  necessitated  the 
bringing  of  this  anlt,  and  plaintiff  Is  entitled 
to  recover  $1,600,  the  amount  fixed  by  the 
trial  court  but  not  decreed,  as  reasonable 
attorney's  fees.  This  Is  in  accordance  'wltb 
the  tenor  of  the  note  and  mortgage. 

A  supplemental  complaint  was  filed,  show- 
ing that  since  the  filing  of  the  original  com- 
plaint, and  on  October  16,  1916,  Ignado  being 
unable  to  care  for  the  sheep  longer,  delivered 
the  possession  of  the  mortgaged  property  to 
plaintiff.  Since  that  time  plaintiff  has  fnr- 
nlshed  feed  and  pasture,  herders,  camp  tend- 
ers, and  camp  supplies  in  caring  for  the  mort- 
gaged property.  He  sheared  and  marketed 
the  wool  obtained  from  the  sheep  In  1917,  and 
expended  large  sums  of  money  to  preserve  the 
proiwrty. 

Loren,  by  his  answer  to  the  supplemental 
complaint,  claims  that  the  16,678  pounds  of 
wool  sold  by  plaintiff  on  Jane  15,  1917,  for 
43  cents  per  pound,  amounting  to  $7,128.64, 
■was  on  and  prior  to  November  8th  and  since 
that  time  of  the  value  of  60  cents  per  pound, 
or  the  total  market  vnlne  of  $9,946.80;  that 
one-half  of  such  wool  was  his  property,  and 
■was  sold  without  authority;  and  that  he  Is 
entitled  to  one-half  of  the  difference  between 
thi-  two  mentioned  sums,  amounting  to 
$1,409.13,  which  plaintiff  should  be  required 
to  pay  him.  Loren  also  claims  by  this  answer 
that  there  are  no.w  in  the  possession  of  this 
plaintiff  350  head  of  ewes  of  the  value  of  $16 
per  head,  and  75  lambs  of  the  value  of  $9  per 
head,  which  plaintiff  failed  to  deliver  to  the 
receiver,  one-half  of  which  are  the  property 
of  Loren ;  and  that  plaintiff  should  be  requir- 
ed to  deliver  one-half  of  the  sheep  to  Loren 
or  pa;y  to  him  the  value  thereof,  $3,175.50.  He 
asks  Judgment  against  plaintiff  In  the  sum  of 
$4,584.63.  Plaintiff  replied  to  the  effect  that 
all  the  property  and  money  held  by  him,  as 
mortgagee,  wag  turned  over  to  the  receiver. 

We  have  carefully  read  all  of  the  testimony 
In  the  case.  It  was  given  by  the  defendants 
In  the  Basque  language,  through  an  Interpret- 
er, and  Is  conflicting.  A  statement  of  the 
testimony  would  be  difficult  and  of  no  value. 
When  Amos  Aramburn  took  possession  of  the 
mortgaged  property  with  the  consent  of  Ig- 
nado, no  care  was  taken  to  count  the  sheep 
until  shearing  time  the  next  season,  when 
2,377  were  counted.  He  had  no  other  sheep 
with  which  they  could  become  mixed,  and  we 
think  the  testimony  shows  that  all  of  the 
mortgaged  property  was  delivered  to  the  re- 
ceiver. The  sheep  were  then  carefully  count- 
ed.   If  any  sheep  had  been  sold,  disposed  of. 


or  retained  by  the  administrator,  it  would 
seem  such  fact  coAld  have  been  easily  ascer- 
tatned  and  shown.  As  to  the  sale  of  the  wool 
dip  in  1917,  the  mortgagee  acted  much  the 
same  as  it  had  theretofore  been  the  custom. 
Defendant  Loren  has  no  real  complaint  to 
make  on  account  of  the  difference  in  market 
price  of  wool  op  the  different  dates. 

It  Is  contended  by  liotea  that  there  were 
wethers  sold  from  the  band  of  sheep  by  Ig- 
nacio  prior  to  1816,  when  there  was  such  sale 
made  and  accounted  for.  We  do  not  think 
the  claim  Is  sustained,  taking  Into  considera- 
tion all  of  the  circumstances  and  testimony 
in  connection  with  the  matter;  the  fact  that 
Loren  had  himself  herded  the  sheep  for  con- 
siderable of  the  time  prior  to  June,  1913,  and 
was  In  a  position  to  know  of  any  sale  up  to 
that  time;  that  the  means  of  the  partnership 
were  limited  and  they  were  mudi  of  the  time 
running  on  "tow  gear,"  so  to  speak,  and  kept 
the  sheep  "on  the  desert"  sometimes  In  win- 
ter without  feed  prepared ;  and  that  a  num- 
ber of  sheep  were  lost  and  others  died.  We 
have  carefully  examined  the  testimony  as  to 
the  other  items  mentioned  in  the  decree.  It 
does  not  warrant  any  change  in  the  findings 
of  the  lower  court 

The  decree  of  the  lower  court,  modified  as 
above  indicated,  will  be  affirmed,  with  direc- 
tions for  the  trial  court  to  make  such  supple- 
mental orders  and  decrees  as  may  be  deemed 
necessary  in  windlag  up  the  partnership  af- 
fairs and  settling  the  mortgage,  not  incon- 
sistent herewith.  The  costs  and  disburse- 
ments in  both  of  these  suits  should  be  paid 
from  the  partnership  assets. 


(98  Or.  270) 

GOICOCHEA  V.  GUERRICAGOITIA. 

(Sapreme  Court  of  Oregon.     Dec.  14,  1920.) 

In  Banc. 

Appeal  from  Circuit  Court,  Kalbeur  C!oim- 
ty;  .Dalton  Biggs,  Judge. 

Suit  for  aoconnting  by  Loren  Ooicoehea 
against  Ignado  Cluerricagoitia.  From  a  dscre* 
distributing  the  firm  assets,  both  parties  appeal. 
Modified  and  affirmed. 

This  is  a  suit  for  an  accounting  of  the  part- 
nership affairs  and  the  dissolation  of  the  part-  ' 
nership  between  plaintiff  and  defendant.  The 
history  of  the  controversy  is  stated  in  an  opin- 
ion this  day  rendered,  in  the  case  of  Amos 
Arambom,  as  Administrator  of  the  Estate  of 
Frank  Arambnm,  Deceased,  v.  Ignado  Guer- 
ricagoitia  and  i^orcn  Goicochea,  193  Pnc.  922,  to 
which  opinion  reference  is  hereby  made.  The 
trial  court  rendered  a  decree  covering  the  mat- 
ters involved  in  both  cases. 

Julien  A.  Hurley,  of  Vale   (Gus  A.  Hurley, 
of  Portland,  on  the  brief),  for  appellant. 
O.  M.  Crandall,  of  Vale,  for  respondent. 

BEAN,  J.  The  opinion  in  the  foreclosure 
suit  of  Amos  Arambnm,  Administrator,  v.  Ig- 
nado Gnerricagoitia  et  al,,  above  referred  to, 
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having  disposed  of  all  qaegtiong  diacuaaed  in 
the  brieN  in  this  case,  nothing  further  is  deem- 
ed neceasary.  The  decree  in  that  case  will  de- 
termine 'he  issues  in  this  suit. 


(98  Or.  271) 


RAHN   V.   GRAY. 


(Suprcne  Goort  of  Oregon.     Dec.  14,  lt)2U.} 

1.  Appeal  and  error  <S=>627 (3)— Appeal  dis- 
missed, and  Judgment  affirmed,  for  failur*  to 
Die  abstract. 

Where  appellant  asks  and  obtains  2U  days' 
additional  time  within  which  to  file  her  ab- 
stract, and  fails  to  file  it  within  several  months, 
a  motion  for  dismissal  and  affirmance  of  judg- 
ment will  be  granted,  under  rules  6  and  Itf 
(173  Pac.  viii,  x). 

2.  Appeal  and  error  ®S9628(I)— Unreasonaiile 
delay  In  filing  Mil  or  exceptions  no  excuse 
for  failure  to  file  abstract. 

While  the  Supreme  Court  has  not  fixed  any 
precise  limit  of  time  within  which  a  blU  of  ex- 
ceptions must  be  settled  and  filed  and  sent  to 
it,  it  will  not  allow  an  unreasonable  delay  in 
so  doing  to  excuse  a  failure  to  file  the  ab- 
stract within  the  time  allowed  by  the  rules  or 
an  extension  of  such  time. 

In  Banc. 

Appeal  from  Circuit  Court,  Klamatb  (boun- 
ty; D.  V.  KuykendaU,  Judge. 

Action  by  Edith  M.  Rahn  against  Charles 
Gray.  Judgment  for  defendant,  and  plain- 
tUI  appealed.  On  motion  to  dlsmias  appeal 
and  afilrm  Judgment  Appeal  dismissed,  and 
judgment  affirmed. 

This  Is  a  motion  by  the  respondent  for  a 
dismissal  of  an  appeal  and  affirmance  of  the 
judgment  of  the  circuit  court 

H.  M.  Manning  and  William  Ganong,  both 
of  Klamath  Falls,  for  the  motion. 
Rutenlc  &  Yaden,  of  Klamath  Falls,  oi>- 


McBRIDB,  C.  J.  [1  ]  Varions  grounds  for 
dismissal  are  set  forth,  but  we  find  it  suffi- 
cient to  consider  only  one,  the  failure  of  the 
appellant  to  file  an  abstract  as  required  by 
rule  6  (173  Pac.  vili),  which  specifies  that 
such  abstract  shall  be  filed  within  20  days 
'  after  the  transcript  is  filed  in  this  court 
Rule  16  (173  Pac.  x)  provides: 

"If,  without  reasonable  excuse,  the  appellant 
fails  or  neglects  to  serve  and  file  abstracts  or 
briefs  as  required  by  the  rules  of  this  court, 
the  respondent  may  have  the  judgment  or  de- 
cree afiirmed  on  motion  and  notice;  and  in  case 
of  an  abandoned  appeal,  the  opposite  party  may 
have  the  judgment  or  decree  likewise  alhrmed 
on  motion  by  presenting  a  copy  of  the  Judg- 
ment or  decree,  undertaking,  notice  of  appeal, 
and  proof  of  service  thereof." 

On  March  31,  1920,  a  Judgment  was  ren- 
dered against  plaintiff  for  $954.16  and  costs. 


Her  appeal  was  finally  perfected  on  June  11, 
1920,  and  the  transcript  was  filed  here  July 
12,  1920,  within  the  time  required  by  law. 
The  transcript  contained  only  certified  copies 
of  the  judgment,  notice  of  appeal  with  proof 
of  service,  and  the  undertaking,  barely  suf- 
ficient to  give  this  court  Jurisdiction.  On  Au- 
gust 2  appellant  asked  and  obtained  20  days' 
additional  time  within  which  to  file  her  ab- 
stract It  was  not  filed  within  that  time^  and 
has  never  been  filed.  Neither  has  there  ever 
been  any  further  extension  of  time.  No  bill 
of  exceptions  has  ever  been  presented  to  the 
court  below  for  allowance  and  settlement,  so 
that  so  far  as  this  court  Is  concerned  the  case 
still  stands  here  with  nothing  supporting  the 
appeal  except  the  bare  Jurisdictional  tran- 
script 

The  appellant's  attorneys  attempted  to  ex- 
cuse the  failure  to  file  the  abstract  by  an  affi- 
davit which  does  not  deny  the  failure  to  file 
the  abstract,  and  admits  that  no  bill  of  ex- 
ceptions has  been  tendered  for  settlement 
but  alleges  that  appellant's  attorneys  are 
diligently  at  work  preparing  one  which  wUl 
be  served  and  filed  within  a  week ;  also  that 
the  appeal  is  being  prosecuted  in  good  faith 
and  with  the  full  belief  that  reversible  er- 
ror occurred  at  the  triaL  The  excuse  given 
for  the  failure  to  file  a  bill  of  exceptions  is 
that  for  some  time  after  the  trial  the  court 
stenographer  was  so  engaged  in  court  work 
that  he  was  unable  to  extend  the  testimony, 
and  later  that  delay  In  arrangements  for  an 
appeal  and  perfecting  same  was  necessarily 
caused  by  the  absence  of  appellant  In  Cali- 
fornia. Neither  of  these  contentions  is  sup- 
ported by  the  record.  The  certificate  of  the 
clerk  shows  that  the  testimony  was  extended 
and  filed  with  the  clerk  of  the  circuit  court 
on  June  19,  1920,  6  months  before  the  affida- 
vit was  filed.  And  the  personal  presence  of 
appellant  was  certainly  not  necessary  tp  en- 
able counsel  to  prepare  and  settle  the  bill  of 
exceptions  or  to  prepare  and  file  the  ab- 
stract 

[2]  While  this  court  has  not  fixed  any  pre- 
cise limit  of  time  wi£hln  which  a  bill  of  ex- 
ceptions must  be  settled  and  filed  and  sent 
to  this  court,  it  will  not  allow  an  unreasona- 
ble delay  in  so  doing  to  excuse  the  failure  to 
file  the  abstract  within  the  time  allowed  by 
our  rules,  or  an  extension  of  such  time.  Gas- 
es are  not  set  for  hearing  in  this  court  until 
the  abstract  and  briefs  are  filed,  and  to  per- 
mit unreasonable  delay  in  the  filing  of  ab- 
stracts hinders  the  setting  down  and  hearing 
of  cases  Just  to  the  extent  that  the  abstract 
is  withheld.  Our  leniency  In  excusing  de- 
faults in  these  matters  has  been  great  per- 
haps too  great  but  this  delay  Is  too  unrea- 
sonable^ and  the  excuse  for  It  too  weak  to 
Justify  us  In  overlooking  It 

The  appeal  will  be  dismissed,  and  the  Judg- 
ment affirmed. 


«a>For  other  c«im  see  ume  topic  and  KST-NTOBXR  In  all  Key-Numbered  DIcsbU  and  ladases 
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(98  Or.  214) 

STATE  V.  EVANS. 

(Supreme  Court  of  Oregon.   Dee.  14,  1920.) 

I,  Criminal  law  <8=»I023(I3)  —  Order  denying 
motion  for  new  trial  only  reviewable  on  ap- 
peal from  Judgment. 
An  order  denying  motion  for  a  new  trial  is 
not  appealable,  and,  if  reviewable  at  all,  can 
only  be  reviewed  by  an  appeal  from  tbe  judg- 
ment against  which  the  motion  ia  directed. 


2.  Criminal  law  «=>l  1 34(4)— Denial  of  motion 
for  new  trial,  based  on  Insufficiency  of  evi- 
dence, not  assignable  as  error. 
The  denial  of  a  motion  for  a  new  trial  can- 
not be  assiKned  as  error,  and  will  not  be  re- 
viewed on  appeal,  where  the  motion  ia  based  on 
an  alleged  in8ufficienc7  of  the  evidence. 

'3.  Criminal  law  «s»l044  —  Sufflcleiwy  of  evK 
dence  reviewed  where  motion  for  nonsuit  or 
directed  verdlot  Is  made. 
Accused  is  always  afforded  an  opportunity 
to  question  the  sufficiency  of  the  evidence  by 
moving  for  a  nonsuit  at  the  close  of  tbe  state's 
case  in  chief  or  by  moving  for  a  directed  ver- 
dict when  both  parties  have  rested,  and  in  that 
manner  preserve  the  record  so  that  upon  appeal 
the  question  of  the  sufficiency  of  evidence  may 
be  reviewed. 

4.  Criminal  law  «s»l  134(4)— Denial  of  motion 
for  new  trial  on  ground  ef  newly  discovered 
evidence  may  be  assigned  aa  error. 

An  order,  denying  a  motion  for  a  new  trial, 
is  assignable  as  error,  and  will  be  reviewed  on 
appeal,  if  the  motion  is  based  upon  newly  dis- 
covered evidence. 

5.  Criminal  law  «=9l  156(3)— Dealal  of  motion 
for  new  trial  for  aewly  disoovered  evidenoe 
disturbed  only  when  there  Is  abuse  of  dls- 
cretlon. 

The  ruling  of  a  trial  court  denying  motion 
for  new  trial  upon  the  ground  of  newly  dis- 
covered evidence  will  not  be  distnrbed  nnless 
there  has  been  an  abuse  of  discretion,  but  an 
accused  is  entitled  to  the  exercise  of  a  Judicial 
discretion  by  the  trial  Judge. 

Department  1. 

Appeal  from  Clrcait  Court,  Jackson  Conn- 
ty:    F.  M.  Calkins,  Judge. 

On  petition  for  rehearing.     Former  opin- 
ion adhered  to  and  petition  denied. 
For  former  opinion,  aee  UD2  Pac.  1062. 

Gns  Newbury,  of  Medford,  for  appellant. 

I.  H.  Van  Winkle,  Atty.  Gen.,  and  G.  M. 
Roberts,  Dlst.  Atty.,  of  Medford,  for  the 
State. 

HARRIS,  J.  The  state  has  petiUoned  for 
a  rehearing.  It  is  contended  that  an  order 
denying  a  motion  for  a  new  trial  la  not  ap- 
pealable, cannot  be  assigned  as  error,  and 
cannot  be  reviewed  by  this  court;  and  In 
support  of  this  contention  the  state  dtes 
State  T.  Pender,  72  Or.  94,  108,  142  Pac 
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615,  and  State  ▼.  Frasler,  04  Or.  90,  107, 
180  Pac.  521,  184  Pac.  848. 

[1]  An  order  denying  a  motion  for  a  new 
trial  Is,  of  course,  not  appealable;  for,  U 
reviewable  at  all,  it  can  only  be  reviewed  by 
an  appeal  from  the  Judgment  against  which 
the  motion  was  directed.  The  order  deny- 
ing the  motion  Is  reached  by  appealing  from 
the  Judgment  rendered  in  the  case. 

The  Code  expressly  recognizes  the  right 
of  a  disappointed  litigant  to  ask  for  a  new 
trial,  if  for  any  of  the  reasons  specifically 
enumerated  by  the  statute  a  substantial 
right  of  such  litigant  has  been  materially 
affected;  and,  among  the  several  reasons, 
we  find  the  following: 

"Newly  discovered  evidence,  material  for  the 
party  making  the  application,  which  he  could 
not  with  reasonable  diligence  have  discovered 
and  produced  at  the  trial."  Section  174,  subd. 
4,  Or.  li. 


Subdivision  6  of  this  section  authorizes  the 
court  to  grant  a  new  trial  because  of  an 
"Insufficiency  of  the  evidence  to  Justify  the 
verdict  or  other  decision,  or  that  it  Is  against 
law." 

Section  174,  Or.  L.,  has  been  brought  to 
the  attention  of  this  court  many  times.  The 
following  constitute  a  considerable  number, 
though  not  all,  of  the  many  precedents  In 
which  section  174  has  been  noticed:  Bowen 
V.  State,  1  Or.  271 ;  State  v.  Fltzhugh,  2  Or. 
227,  236;  State  v.  Wilson,  6  Or.  429;  Hal- 
lock  v.  Portland,  8  Or.  29,  30;  State  v.  Mc- 
Donald, 8  Or.  114,  118;  State  v.  Becker,  12 
Or.  318,  319,  7  Pac.  329;  Kearney  v.  Snod- 
grass,  12  Or.  811,  7  Pac.  809;  State  ▼.  Rob- 
erts, 15  Or.  187,  198,  13  Pac.  896 ;  State  v. 
Clements.  15  Or.  237.  243, 14  Pac.  410;  Beck- 
man  V.  Hamlin,  23  Or.  313,  319,  31  Pac.  707; 
State  V.  Foot  Tou,  24  Or.  61,  70,  73,  32  Pac. 
1031,  33  Pac.  537;  Elder  v.  Rourke,  27  Or. 
363,  367,  41  Pac.  6;  State  v.  Chllders,  32 
Or.  119,  128,  40  Paa  801 ;  State  v.  Gardner, 
33  Or.  149,  162,  64  Pac.  809;  McCormick 
Harvest  Machine  Co.  v.  Hovey,  36  Or.  259, 
260,  59  Pac.  189 ;  State  v.  Crockett,  39  Or. 
76,  81,  65  Pac.  447;  Crossen  v.  Oliver,  41  Or. 
605,  508,  69  Pac.  308;  Ruckman  v.  Ormond, 
42  Or.  209,  212,  70  Pac.  707;  First  Nat.  Bk. 
V.  McCullough,  50  Or.  508,  515,  93  Pac.  366, 
77  L.  R.  A.  (N.  S.)  1105,  126  Am.  St.  Rep. 
758 ;  Manning  v.  Portland  Ship  BnllSing  Co., 
52  Or.  101,  103,  96  Pac.  645;  Fassett  v. 
Boswell,  69  Or.  288,  290,  117  Pac.  302;  Stark 
V.  Epler,  59  Or.  262,  268,  117  Pac.  276;  Aber- 
cromble  v.  Heckard,  68  Or.  103,  104,  136 
Pac.  875;  In  re  Sneddon,  74  Or.  586,  591, 
144  Pac.  676;  White  v.  Gelnger,  70  Or.  81. 
82,  139  Pac.  672 ;  Wallace  v.  P.  R.  L.  &  P. 
Co.,  88  Or.  219,  226,  159  Pac.  974,  170  Paa 
263. 

{2, 3]  Although  there  may  have  been  an 
occasional  discordant  note  among  the  many 
reported  opinions  of  the  court,  yet  It  must 
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now  be  accepted  as  an  estabUsbed  rule  that 
the  denial  of  a  motion  for  a  new  trial  can- 
not be  assigned  as  error,  and  will  not  be 
reviewed  on  appeal  where  the  motion  is 
based  npon  an  alleged  insufficiency  of  the 
evidence.  This  established  rule  is  simply  the 
natural  result  of  conditions.  The  fact  of 
the  Insufficiency  of  the  evidence  in  any  giv- 
en case  can  always  be  known  before  the 
cause  is  sulnnltted  to  the  Jury;  and  hence 
the  defendant  Is  always  afforded  an  oppor- 
tunity to  question  the  sufficiency  of  the  evi- 
dence, for  be  may  move  for  a  nonsuit  at 
the  dose  of  the  plaintiff's  case  in  chief,  or 
move  for  a  directed  verdict  whMi  both  par- 
ties have  rested,  and  in  that  manner  pre- 
serve the  record,  so  that  upon  appeal  the 
question  of  the  sufficiency  of  the  evidence 
may  be  reviewed. 

Quite  a  different  situation  is  created,  how- 
ever, where  the  motion  for  a  new  trial  is 
based  upon  newly  discovered  evidence.  In 
sadi  a  case  the  trial  has  been  completed  and 
the  verdict  of  the  Jury  has  been  returned; 
and  the  very  purpose  of  allowing  the  motion 
for  a  new  trial  is  to  afford  a  remedy  for  a 
fact  situation  which  becomes  knovm  after 
verdict,  and  could  not  with  reasonable  dili- 
gence have  been  known  before  the  com- 
pletion of  the  trial.  The  basic  difference  be- 
tween the  two  classes  of  cases  Is  discussed 
and  recognized  in  Sta4e  v.  Hill,  39  Or.  00, 
96,  65  Pac.  618,  620,  for  there  this  court 
said: 

"While  the  rale  is  wen  settled  fai  this  sUte 
that  the  action  of  the  trial  court  on  a  motion 
for  a  new  trial  on  account  of  any  matter  within 
the  knowledge  of  a  party  prior  to  the  submis- 
sion of  the  cause  to  the  jury  is  not  reviewable 
on  appeal,  and  therefore  cannot  be  assigned  as 
error  [citing  cases],  yet  when  anything  occurs 
after  the  cause  hns  been  submitted  which  tends 
to  subvert  Justice,  or  shows  that  a  fair  trial  has 
not  been  had,  and  which  by  the  exercise  of 
reasonable  diligence  on  the  part  of  the  defeated 
party  could  not  bave  been  ascertained  or  pre- 
vented, his  affidavit  and  motion  for  a  new  trial, 
predicated  upon  such  matters,  presents  a  ques- 
tion which  the  court  should  weigh  and  decide 
with  care,  aod  whenever  its  judgment  thereon 
is  manifestly  wrong  it  will  be  reviewed  on  ap- 
peal." 

The  controlling  principle  which  Is  an- 
nounced in  State  v.  Hill,  39  Or.  90,  96,  65 
Paa  618,  is  also  recognized  and  approved  in 
Ruckman  v.  Ormond,  42  Or.  209,  212,  70  Pac. 
707 ;  Qoodeve  v.  Thompson,  6?  Or.  411,  417, 
136  Pac.  670,  137  Pac.  744;  Stem  v.  Volz, 
62  Or.  697,  698,  98  Pac.  148 ;  Colgan  v.  Farm- 
ers' &  Mechanics'  Bank,  59  Or.  469,  475,  106 
Pac.  1134,  114  Pac.  460,  117  Pac.  807. 

See,  also.  Tucker  v.  Flouring  Mills  Co., 
13  Or.  28,  34.  7  Pac.  63;  Mitchell  &  Lewis 
Co.  v.  Downing,  23  Or.  448,  454,  32  Pac. 
884;  Barclay  t.  Ore.  Wash.  Ca,  76  Or.  659, 


561,  147  Pac.  641;  State  ▼.  Mlms,  36  Or.  315, 
327,  61  Pac.  888;  State  t.  Magers,  36  Or. 
88,  53,  58  Pac.  892 ;  State  v.  Smith,  43  Or. 
100,  118,  71  Pac.  973;  Territory  of  Oregon 
V.  Latsbaw,  1  Or.  146;  Lander  v.  Miles,  3 
Or.  40.  43;  State  t.  Ausplund,  86  Or.  121, 
139,  167  Paa  1019;  Portland  &  O.  0.  Ry. 
Co.  V.  Sanders,  86  Or.  62,  77,  167  Pac.  664; 
Grossen  v.  Oliver,  41  Or.  505,  508,  69  Pac 
308;  Fassett  v.  Boswell,  59  Or.  288,  290, 
117  Pac.  302;  State  ▼.  Parr,  M  Or.  816, 
324,  103  Pac.  434. 

[4,  S]  Frankness  compels  the  admission 
that  complete  harmony  does  not  run  through- 
out all  the  decisions  dealing  with  section 
174,  Or.  L.,  for  there  are  many  precedents 
which  contain  statemeats  which,  standing 
alone  and  literally  construed,  undoubtedly 
support  the  position  now  taken  by  the  state ; 
and,  moreover,  It  must  be  conceded  that  there 
are  a  few  decisions  wUch  cannot  be  logical- 
ly harmonized  with  the  holding  In  State  v. 
Hill.  Howevor,  any  broad  and  compr^ioi- 
slve  language  found  here  and  there  among 
the  many  precedents  should  be  read  In  the 
light  of  the  facts  under  discussion;  and, 
vrhen  such  language  is  so  read,  it  will  ap- 
pear, In  despite  of  some  discordancy,  wheth- 
er real  or  seeming,  that  It  is  now  the  rule 
that  an  order  denying  a  motion  for  a  new 
trial  is  assignable  as  error,  and  will  be  re- 
viewed on  appeal  If  the  motion  Is  based 
npon  newly  discovered  evidence.  Of  coarse, 
the  ruling  of  a  trial  court  will  not  be  dis- 
turbed unless  there  has  been  an  abuse  of 
discretion.  A  party  is  entitled  to  the  exer- 
cise of  a  Judltsial  discretion  by  the  txial 
Judge;  and,  If  there  has  not  been  the  ex- 
ercise of  such  a  discretion,  the  party  has, 
to  that  extent,  failed  to  reo^ve  that  wblch 
the  law  gives  him. 

In  the  instant  case  the  motion  was  based 
npon  a  cause  materially  affecting  the  sul>- 
Btantlal  right  of  the  defendant.  The  trial 
court  was  of  the  opinion  that  under  the 
provisions  of  article  7,  section  Sc,  of  the  pres- 
ent state  Constitution  it  was  without  iwwer 
to  disturb  the  verdict  of  the  Jury,  and  for 
that  reason  the  circuit  court  declined  to  ex- 
amine into  the  merits  of  the  motion  for  a 
new  trial.  We  did  not  r^nand  the  cause  with 
directions  to  the  circuit  court  to  pass  upon 
the  motion  for  a  new  trial ;  but,  since  tn  our 
view  a  refusal  by  the  trial  court  to  grant  a 
new  trial  would  in  the  face  of  the  showing 
made  by  the  defendant  be  an  abuse  of  dis- 
cretion, we  directed  the  granting  of  a  new 
trial.  In  other  words,  even  If  the  trial  court 
had,  after  an~examination  of  the  motl<m  and 
affidavits  filed  by  the  defendant,  refused  to 
grant  a  new  trial,  we  would  have  held  that 
such  refusal  was  tantamount  to  the  abuse  of 
Judicial  discretion. 

We  adhere  to  our  former  opinion.  TtM  pe- 
tition for  a  rehearing  is  denied. 
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CLINE  V.  SUPERIOR  COURT  OF  LOS  AN 
GELES  COUNTY  at  aL    (L.  A.  64«5.) 


(Sapreme  Coart  of  Califomui.    Not.  ISi  18i20. 
Behearlsc  Denied  Dec.  16,  1920.) 

1.  Oflleere  «=974-Aooasatloii  may  be  mad*  by 
another  offloer  In  private  eapnolty. 

Under  Fen.  Code,  {  772,  aathorizins  aam- 
maij  proceeding!  for  remoTal  of  an  officer  on 
aceunation  verified  by  the  oath  of  any  person, 
the  court  acquires  jariadietion  by  an  accusation 
by  an  individual,  though  it  waa  shown  that  that 
individaal  was  diairman  of  the  board  of  super- 
Tisors  of  the  connty,  and  had  been  instructed 
to  present  the  accusation  by  vote  of  the  board. 

2.  OMeera  «s>66— Criaes  or  oorrupt  aeta  nay 
be  made  basis  of  aacusatlen  for  removal. 

Proceedings  for  remoTal  of  an  officer  on 
diarges  presented  by  the  grand  Jury  under 
Pen.  Code,  |  768,  and  on  accusation  by  an  in- 
dividual under  section  772,  are  cumulative' rem- 
edies, so  that  acts  which  constitute  crimes,  or 
which  have  been  willfully  or  corruptly  done, 
may  be  the  subject  of  an  accusation  under  sec- 
tion 772,  though  they  may  be  also  the  subject 
of  charges  under  section  758. 

8.  Jury  «=>I0(I2)--Jary  trial  not  antbortled 
on  aocusatioB  for  removal  of  oncer. 
Pen.  Code,  i  772,  providing  for  removal  of 
an  officer  after  summary  trial  on  accusation 
verified  by  an  individual  does  not  authorise  a 
trial  by  Jury. 

4.  Coaetltntlonal  law  «=342— Offloers  «=374  — 
Hold  offlee  subjeet  to  statute  authorizing  pro- 
oeedlngs  for  removal. 

Though  in  an  ordinary  controversy  between 
a  civil  officer  and  a  private  citizen  or  between 
the  officer  and  the  state  or  any  other  officer, 
the  right  to  the  office  Is  treated  as  a  property 
right,  the  office  is  nevertheless  held  subject  to 
the  statutory  proceedings  prodded  for  removal 
of  the  officer,  so  that  an  officer  cannot  object 
to  the  proceeding  prescribed  for  his  removal  or 
to  the  jurisdiction  of  the  tribunal  to  which  an 
accusation  for  removal  is  presented  in  accord- 
ance with  the  law  of  the  state. 

5.  Oflleers  4=961— Proceeding  for  removal  au- 
thorized by  ConstltutloB. 

Proceedings  under  Pen.  Code,  I  772,  for 
the  removal  of  an  officer  for  misconduct  are  not 
in  effect  prosecutions  for  crime,  but  are  under 
the  autiiority  granted  the  Legislature  by  Const. 
art.  4^  I  18,  to  provide  for  trials  for  misde- 
meanor in  office  which  ie  part  of  the  provisions 
for  impeachment  contained  ■  in  that  and  the 
preceding  section,  especially  since  that  section 
d  the  Penal  Code  ia  embraeed  in  the  part  of 
the  Code  whose  title  and  chapter  headinga  in-> 
dicate  that  the  Legislature  was  intending  to  act 
nnder  the  authority  of  the  impeachment  pro- 

TisiOBS. 

«.  Jury  «9l8(  12)— Right  to  Jury  trial  o»  ao. 

ouaatloa  for  raaoval  of  offloer  not  gaaraa- 

taod. 
The  provision  of  Const  art  1,  |  7,  Oiat  the 
right  of  Jury  trial  ahaO  remain  inviolate,  re- 
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fers  to  the  right  to  Jury  trial  as  it  existed  at 
common  law,  and  doea  not  guarantee  to  an  of- 
ficer the  right  to  trial  by  a  jury  on  trial  of  an 
accusation  against  him  for  hia  removal  under 
Pen.  Code,  |  772. 


7.  Oflleers  «=>74  —  Accusation  for  removal 
must  be  presented  within  county. 

tJnder  Pen.  Code,  |  772,  providing  that, 
when  an  accusation  in  writing  is  presented  to 
the  superior  court,  charging  an  officer  within 
its  jurisdiction  with  misconduct,  the  court 
shall  hear  the  charges  and  remove  the  officer  if 
guilty,  the  officers  within  the  Jurisdiction  are 
those  within  the  county  in  which  the  court  is 
sitting  so  that  the  section  is  not  subject  to  the 
objection  that  it  discriminates  against  an  of- 
ficer accused  thereunder  because  it  might  be 
brought  in  any  county  of  the  state,  whereas 
the  proceeding  by  the  grand  jury  nnder  section 
758  could  be  brought  only  in  the  connty  in 
which  the  officer  held  office. 

8.  Constitutional  law  «=32ll  —  Prevlsloa  for 
Judgment  for  private  aoooser  In  proeeedlag 
to  remove  offleer  does  not  establish  discrlm- 
laatlOB. 

The  provision  of  Pen.  Code,  |  772,  for  Jndg- 
ment  against  an  accused  officer  on  removal  in 
favor  of  the  accuser,  does  not  render  that  sec- 
tion invalid  as  discriminatory,  though  there  is 
no  similar  provision  in  case  proceedings  are  in- 
stituted against  the  officer  by  the  grand  Jury 
nnder  section  768,  since  the  grand  Jury  is 
charged  with  the  doty  of  inquiring  into  anch 
misconduct  by  Pen.  Code,  {{  023,  928,  and  the 
provision  for  reward  to  accuser  may  be  neces- 
sary to  induce  private  accuser  to  make  accuaa- 
tion  if  the  grand  Jury  fails  to  do  so. 

9.  Offloera  «=>74  —  Proceedinga  for  removal 
should  be  made  la  name  of  people. 

Proceedings  under  Pen.  Code,  |  772,  for  the 
removal  of  an  officer  on  accusation  by  a  private 
individual,  should  be  entitied  as  proceedings  by 
the  people  on  accusation  of  the  accuser  under 
Const,  art  6,  |  20,  requiring  all  prosecutions 
to  be  conducted  in'  the  name  of  the  people,  and 
by  thdr  authority. 

10.  Offloera  «s>74,—  Problbltloa  «s>IO(2)  — 
Erroaeoua  title  does  not  defeat  JuriedlctioB 
i«  proeeeding  for  removal. 

Error  in  that  proceedings  to  remove  an 
officer  under  Pen.  Code,  |  772,  were  entitied  in 
the  name  of  the  accnaer,  inatead  of  in  the  name 
of  the  people,  being  amendable,  doea  not  defeat 
jurisdiction  so  as  to  entitie  the  officer  to  at 
writ  of  prohibition,  which  nnder  Code  Civ. 
Proc.  Si  1102,  1103,  lies  only  when  the  tribunal 
to  which  it  is  addressed  is  about  to  act  in  ex- 
cess of  its  Jurisdiction. 

In  Bank. 

Petition  by  John  0.  Cline  for  wilt  of  pro- 
hibition, against  the  Superior  Court  of  Loa 
Angeles  County  and  Charles  Monroe,  as  judge 
thereof,  originally  begun  in  the  District  Court 
of  Appeal,  and  transferred  to  the  Supreme 
Court  for  rebearlng.    Writ  denied. 


«93ror  other  cum  am  mum  tbole  and  KDT-Nmf  BBK  In  >U  Key-Nambwad  DlseaU  and  Iad«x«i 
193P.-6» 


Digitized  by 


Google 


930 


198  PACIFIC  BBPORTEB 


(CaL 


George  E.  Cryer,  W.  I.  Foley,  Ingall  W. 
Bull,  and  Henry  T.  Gage,  all  of  Lob  Angeles, 
for  petitioner. 

A.  J.  Hill,  Ca  Gounael,  Panl  Vallee  and  J. 
Allan  DavlB,  all  of  Los  Angeles,  for  respond- 
ents: 

SHAW,  J.  This  is  a  proceeding  In  prohi- 
bition, originally  begun  in  division  2  of  the 
District  Court  of  Appeal  of  the  Second  Dis- 
trict The  decision  of  that  court  thereafter 
made  was  vacated,  and  a  rehearing  In  this 
conrt  was  granted. 

Petitioner  seeks  to  prevent  the  superior 
conrt  from  proceeding  to  trial  and  Judgment 
upon  an  accusation  presented  against  him, 
under  section  TH  ot  the  Penal  Code  by  Jona- 
than S.  Dodge,  charging  the  petitioner  with 
refusing  and  neglecting  to  perform  certain 
duties  of  the  ofiSce  of  sheriff  of  Los  Angeles 
county,  of  which  ofiSce  petitioner  was  then 
and  still  is  the  incumbent  Section  772  is  as 
foUows: 

"When  an  accusation  in  writing,  verified  by 
the  oath  of  any  person,  is  presented  to  a  su- 
perior court,  alleging  that  any  officer  within 
the  jurisdiction  of  the  court  has  been  guilty  of 
charging  and  collecting  illegal  fees  for  services 
rendered,  or  to  be  rendered,  in  his  office,  or  has 
refused  or  neglected  to  perform  the  official 
duties  pertaining  to  his  office,  the  court  must 
dte  the  party  charged  to  appear  before  the 
court  at  a  time  not  more  than  ten  nor  less 
than  five  days  from  the  time  the  accusation 
was  presented,  and  on  that  day,  or  some  other 
subsequent  day  not  more  than  twenty  days  from 
that  on  which  the  accusation  was  presented, 
must  proceed  to  hear,  in  a  summary  manner, 
the  accusation,  and  evidence  offered  in  support 
of  the  same,  and  the  answer  and  evidence  of- 
fered by  the  party  accused,  and  if,  on  such 
hearing,  it  appears  that  the  charge  is  sustained, 
the  court  must  enter  a  decree  that  the  party 
accused  be  deprived  of  bis  office,  and  must  en- 
ter a  judgment  for  five  hundred  dollars  in  favor 
of  the  informer,  and  such  costs  as  are  allowed 
in  civil  caies." 

Prohibition  lies  <»ily  when  and  because  the 
court  or  tribunal  to  which  the  writ  is  ad- 
dressed is  acting,  or  is  about  to  act  In  excess 
of  its  Jurisdiction,  and  there  is  no  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.    Code  Civ.  Proc.,  S§  1102, 1103. 

The  claim  of  the  petitioner  that  the  su- 
perior court  has  no  Jurisdiction  is  based  on 
the  following  grounds: 

(1)  That  Jonathan  S.  Dodge,  who  verified 
and  presented  the  accusation,  was  then  and 
still  Is  chairman  of  the  board  of  supervisors 
of  Los  Angeles  county,  and  that  he  verified 
and  Is  prosecuting  the  accusation  in  pursu- 
ance of  InstmctionB  from  said  board.  The 
claim  Is  that  section  772  does  not  authorize 
the  prosecution  of  such  accusation  by  any 
officer  of  the  state  In  his  oflldal  capacity. 

(2)  That  the  accusation  contains  charges  of 
willfnl  and  corrupt  official  misconduct,  which, 
it  1»  claimed,  are  cognizable  only  upon  an  ae- 


cusation  presented  by  the  grand  Jnry  under 
section  768  of  the  Penal  Code,  and,  further, 
that  it  charges  the  commission  of  certain 
crimes  which  can  be  presented  only  by  in- 
dictment or  information. 

(8)  That  If  any  of  the  charges  are  proper 
under  section  772,  the  defendant  is  entitled 
to  a  trial  by  Jury,  and  that  the  conrt  Is  about 
to  proceed  to  trial  without  a  Jury. 

(4)  That  section  772  is  unconstitutional. 

We  will  take  up  these  points  in  their  order. 

[1]  1.  It  Is  a  sufficient  answer  to  this  ob- 
jection to  point  out  that  the  accusation  does 
not  purport  to  be  made  by  Dodge  in  his  offi- 
cial capacity  as  member  or  chairman  of  the 
board  of  supervisors.  The  allegation  therein 
that  he  bad  been  Instnicted  to  verify  and  pre- 
sent the  accusation  has  not  the  effect  of  mak- 
ing this  an  accusation  presented  by  the  board 
of  supervisors  or  by  any  member  thereof  In 
his  official  capacity.  The  section  authorizes 
the  accusation  to  be  "verified  by  the  oath  of 
any  person."  Under  this  provision  any  dO- 
zen  may  make  and  present  the  accusation, 
and  the  fact  that  he  is  an  officer  is  Lmma- 
terltd  80  far  as  the  Jurisdiction  of  Uie  court 
is  concerned. 

[2]  2.  We  can  perceive  no  substantial  rea- 
son for  the  claim  that  acts  which  constitute 
crimes  or  which,  because  of  having  been  will- 
fully or  corruptly  done,  are  the  subject  of 
charges  under  section  758,  may  not  also  be 
the  basis  of  charges  under  section  772  as  a 
foundation  for  the  removal  of  the  party  guil- 
ty thereof  from  <^ce.  These  remedies  are 
all  authorized  on  behalf  of  the  public,  and 
they  are  cumulative,  distinct  and  separate. 
The  fact  that  one  of  them  may  be  pursued 
does  not  prevent  the  pursuit  of  any  of  the 
others.  If  all  of  them  were  prosecuted  at 
the  same  time.  It  would  not  deprive  the  court 
of  Jurisdiction  of  either,  but  would,  at  most 
be  nothing  more  than  a  foundation  for  a  plea 
of  another  action  pending  or  a  plea  of  for- 
mer adjudication.  It  is  not  necessary  here 
to  decide  whether  it  would  support  snch  plea 
or  not. 

[3]  3.  The  section  does  not  by  its  terms 
provide  for  or  contemplate  a  trial  by  Jury. 
It  declares  that  when  the  accusation  is  pre- 
sented "the  court  must  cite  the  party  charged 
to  appear  before  the  court"  not  less  tlian  5 
nor  more  than  10  days  thereafter,  and  tben  or 
within  20  days  from  the  time  of  presentatitm 
"must  proceed  to  bear,  in  a  summary  man- 
ner, the  accusation,"  and  If  the  charge  is  8q»- 
talned  "must  enter  a  decree"  that  the  party 
be  deprived  of  his  office.  No  provision  Is 
made  for  summoning  a  Jnry,  and,  as  the  trial 
must  take  place  in  a  summary  mann«',  and 
most  be  begun  within  20  days,  'it  Is  evident 
that  the  delays  Incident  to  the  drawing,  smn- 
monlng,  and  impaneling  of  a  Jury  were  not 
contemplated.  If  the  petitioner  is  entitled  to 
a  Jury  trial  of  the  proceeding,  the  authority 
therefor  must  be  found  In  some  other  portloo 
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of  our  law  than  ^e  terms  of  section  772. 
We  deem  It  necessaiy  to  say  that  the  peti- 
tioner has  not  alleged  that  the  court  below 
Is  threatening  to  deny  a  Jury  trial.  The 
briefs,  however,  discuss  the  question  as  If  the 
matter  was  In  issue,  and,  inasn^uch  as  It 
may  arise  upon  the  trial,  we  have  concluded 
to  treat  It  as  In  issue.  It  Is  also  proper  to 
say  that  there  may  be  some  doubt  whether 
the  question  can  be  raised  In  a  proceeding  In 
prohibition.  In  Powelson  v.  Lockwood,  82 
Cal.  613,  23  Pac.  143,  It  was  held  that  the 
refusal  of  a  Jury  trial  by  a  Justice  of  the 
peace  was  mere  error  which  could  not  be 
reached  In  a  proceeding  In  prohibition.  In 
that  case,  however,  an  appeal  was  provided 
for.  In  proceedings  under  section  772  there 
is  no  appeal  It  may  be  that  this  would  give 
cause  for  a  distinction  between  the  two  cases 
If  a  trial  by  Jury  were  required  by  section  772 
or  by  the  Constitution. 

[4]  4.  The  claim  that  the  section  is  uncon- 
sdtntlonal  Is  based  on  several  different,  and 
to  some  extent  inconsistent,  grounds. 

At  the  outset  we  may  appropriately  state  a 
fundamental  principle  of  law  concerning  the 
relations  between  the  state  and  its  officers 
and  the  nature  of  the  right  to  public  oflSce,  a 
principle  whldi  has  an  Importtuit  bearing 
upon  this  brantib  of  the  case. 

In  any  ordinary  controversy  between  a  dvll 
officer  and  a  private  dtlzen,  or  between  such 
officer  and  the  state  or  amy  other  officer 
thereof,  the  right  or  title  of  such  officer  to 
bis  office  is  treated  as  a  property  right,  and 
la  not  subject  to  attack,  except  In  a  direct 
proceeding  for  that  purpose,  and  Instituted 
by  the  authority  of  the  state.  But  such  offi- 
cer takes  and  holds  his  office  subject  to  the 
conditions  that  may  be  imposed  upon  it  by 
tbe  laws  of  the  state  whose  agent  or  servant 
be  la,  and  If  a  cause  of  removal  and  a  mode 
of  enforcing  It  is  provided  by  law,  he  Is 
deemed  to  have  accepted  his  office  on  the 
condition  that  he  may  be  removed  for  that 
cause  and  in  the  manner  so  provided.  In  the 
case  of  Carter,  141  Cal.  820,i  the  charter  of 
San  JAeso  provided,  so  it  was  held,  that  dty 
officers  conld  be  removed  by  the'  city  board 
of  trustees  at  any  time  without  notice  or 
bearing.  Upon  the  objection  that  this  sum-. 
mary  power  of  removal  was  Invalid,  the 
court,  after  dtlng  numeioua  autfaoritieB  on 
tbe  subject,  said: 

"In  creating  an  office  the  government  eaa  im- 
pose such  limitations  and  conditions  with  re- 
spect to  its  duration  and  termination  as  may 
b«  deemed  best,  and  in  such  a  case  the  incum- 
bent takes  the  office  subject  to  the  condltiona 
which  accompany  it.  It  may  always  be  termi- 
nated in  such  manner  and  by  such  means  as  are 
prescribed  by  the  law  which  created  it" 

In  such  a  controversy  the  office  Is  not  con- 
aldered  as  property.  Mechem  on  Officers,  i 
464 ;  Throop  on  Officers,  {  346. 

It  follows  that  the  officer  cannot  succeM- 

>  74  P>C  WT. 


fully  object  to  a  proceeding  for  his  removhl 
or  to  the  Jurisdiction  of  the  tribunal  to 
which  an  accusation  for  removal  Is  present- 
ed. If  the  law  of  the  state  provides  that 
such  proceeding  may  be  prosecuted  In  that 
manner,  before  that  tribunal,  and  for  the 
cause  alleged.  The  law,  as  we  have  Shown, 
does  so  provide,  and  we  are  Of  the  opinion 
that  it  is  authorized  by  the  Constitution. 

[t]  The  argument  that  it  Is  unconstitution- 
al is  mainly  founded  upon  tbe  assumption 
that  the  proceeding  is  in  effect  a  prosecution 
for  a  crime,  or  is  so  far  criminal  In  its 
nature  that  the  officer  accused  is  oitltled 
to  all  of  the  rights  and  safeguard's  given 
by  the  Constitution  to  persons  charged  with 
crime.  The  case  Is  not  of  that  character. 
The'  purpose  of  this  section  is  to  provide  a 
procedure  in  the  nature  of  an  impeachment 
to  afford  a  means  for  the  removal  of  a  der- 
elict officer.  The  legislation  embraced  in  the 
section  Is  an  exercise  of  the  power  referred 
to  and  conferred  on  the  Legislature  by  sec- 
tions 17  and  IS  of  article  4  of  the  Constitu- 
tion. These  sections  relate  to  the  impeachment 
and  removal  of  public  officers.  Section  17 
declares  that  "the  assembly  shall  have  the 
sole  power  of  lmi>eachment,  and  all  impeach- 
ments shall  be  tried  by  tbe  Senate."  Section 
18  declares  that  the  Governor  and  other  state 
officers,  including  all  Judicial  officers  do'wn  to 
the  Judges  of  the  superior  court,  "shall  be 
liable  to  Impeachment  for  any  misdemeanor 
in  office;  but  Judgment  In  such  cases  shall 
extend  only  to  removal  team  office,  and  dis- 
quallflcation  to  hold  any  office  of  honor,  trust, 
or  profit  under  the  state;  but  the  party 
convicted  or  acquitted  shall  nevertheless  be 
liable  to  indictment,  trial  and  punishment  ac- 
cording to  law.  All  other  dvll  officers  shall 
be  tried  for  misdemeanor  in  office  In  such 
manner  as  the  Legislature  may  provide." 
These  provisions  were  also  a  part  of  the 
Constitution  of  1849,  and  are  there  number- 
ed as  sections  18  and  19  of  artide  4.  In  the 
decision  In  tbe  Matter  of  John  J.  Marks,  45 
Cal.  217,  a  case  which  arose  under  the  Con- 
stitution of  1849,  the  court  said  concerning 
these  provisions: 

"The  Coostitution  of  this  sUto  (article  4) 
undertook  to  distribute  this  power  to  remove 
public  officers  for  misdemeanor  in  office — of 
which,  as  we  have  said,  neglect  of  official  dn^ 
was  one.  It,  for  this  purpose,  placed  the  Gov- 
ernor, Lieutenant  Governor,  secretary  of  state, 
controller,  treasurer,  Attorney  General,  sur- 
veyor general.  Justices  of  the  Supreme  Court, 
and  district  Judges  in  one  cisss,  and  placed  all 
other  dvH  officers  in  another  dass;  it  then 
provided  that  those  of  the  first  dass  should  be 
liable  to  Impeachment  •  •  *  for  any  misde- 
meanor in  office,  •  •  •  and  that  those  of 
the  second  dass  should  "be  tried  for  misde- 
meanor in  office  in  such  manner  as  the  Ijegis- 
latnre  may  proride."* 

The  court  there  held  that  the  act  of  1863, 
section  4  of  which  is  substantially  Identical 
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wltli  sectlan  7T2,  was  an  exercise  by  the 
Legislature  of  tbe  power  given  by  the  dause 
last  quoted,  which  Is  Identical  with  the 
final  clause  of  section  18  of  article  4  of  the 
present  Constitution.  The  question  again 
arose  in  Woods  r.  Yamum,  85  Cal.  645.  24 
Pac.  844.  In-  that  case,  after  referring  to 
section  18,  article  4  of  the  Constitution  cX 
1879,  and  quoting  the  last  clause,  the  court 
■aid: 

"Th%  manner  of  snch  a  trial  is  therefore 
dearly  within  the  power  of  the  Leglslattire, 
and  it  is  equally  dear  that  the  'aammary  man- 
ner' mentioned  in  said  section  772  of  the  Penal 
Code  ezdndes  the  right  of  trial  by  jnry." 

These  cases  would  appear  to  be  decisive 
of  the  question  concerning  the  constitutional- 
ity of  the  section. 

Moreover,  the  proposition  that  both  section 
772  and  '^8  of  the  Penal  Code  were  enacted 
In  pursuance  of  the  authority  of  section  18, 
artlde  4  of  the  Constitution  Is  clearly  shown 
by  the  title  and  chapter  headings  of  the 
Penal  Code.  Part  1  is  devoted  to  the  subject 
of  crimes  and  punishments;  part  2  to  the 
subject  of  criminal  procedure.  Part  1  em- 
braces the  sections  defining  crimes  and  fix- 
ing punishment  therefor,  and  ends  with 
section  681.  Title  2  of  part  2  has  the  sub- 
bead:  "Judicial  Proceedings  for  the  Remov- 
al of  Pabllc  Officers  by  Impeachment  or 
Otherwlsa"  Chapter  1  of  this  tiUe  is  bead- 
ed "Impeachments,"  and  prescribes  the  pro- 
cedure for  Impeachments  by  the  assembly 
before  the  Senate  for  the  officers  first  men- 
tioned in  the  constitutional  provision.  Chap- 
ter 2  has  the  subhead,  "Removal  of  Civil 
Officers  Otherwise  Than  by  Impeachment." 
Section  772  is  the  last  section  of  this  chapter. 
Section  758,  as  we  have  seen,  provides  for 
accusations  by  the  grand  Jury  for  the  re- 
moval of  officers,  and  section  772  provides  for 
Bucb  removal  upon  a  verified  accusation  pre- 
sented by  any  person  to  the  superior  court. 
The  subheadings  relate  directly  to  the  lan- 
guage of  the  Cbnstltutlon,  and  they,  clearly 
show  that  It  was  that  power  that  the  Legis- 
lature' had  in  mind  when  enacting  these  pro- 
visions. It  is  clear  from  all  these  provisions 
that  tbe  prosecution  of  an  accusation  under 
section  772  Is  not  an  ordinary  prosecution  for 
a  crime  or  a  public  offense. 

[6]  The  contention  that  the  case  comes  im- 
der  section  7  of  article  1  of  tbe  Constitution, 
providing  that  "the  vight  of  trial  by  Jury 
shall  be  secured  to  all,  and  remain  inviolate" 
cannot  be  nudntaiaed.  It  is  a  settled  propo> 
sition  of  law  in  this  state  that  the  right  Of 
trial  by  Jury  there  referred  to  is  the  right  as 
it  existed  at  common  law,  and  that  it  does 
not  secure  the  right  to  a  trial  by  Jury  in  any 
case  whldi  wad  not  Mable  by  a  Jury,  as  of 
right,  under  the  common  law  of  England. 
Cassldy  v.  SulUvan,  64  Gal.  266,  28  Pac.  234; 
Woods  ▼.  Vamum,  sopra ;  Kopplkus  v.  Com- 
missUmera,  18 'Cal.  2S8;   Grim  v.  Monte,  1»^ 


Cal.  140,  79  Am.  Dec  206.    The  general  prin- 
ciple applicable  has  been  thus  stated: 

"Unless  expresfly  prohibited  by  tbe  Constita- 
tion,  the  Letislaturtf  tnay,  without  violating  the 
right  to  trial  by  Jury,  provide  a  sunimary  mode 
of  procedure  for  the  removal  of  public  officers 
for  incompetency  or  misdemeanor  in  office."  24 
Cyc.  136. 

It  is  clear  therefore  that  under  our 
Constitution,  which  not  only  contains  no  pro- 
vision forbidding  the  denial  of  Jury  trial  in 
such  cases,  but  expressly  authorizes  the  Leg- 
islature to  provide  for  the  trial  thereof  in 
any  manner  it  diooses,  tbe  fact  that  a  Jury 
trial  Is  not  provided  does  not  render  the 
section  unconstitutional. 

The  petitioner  cites  Ryan  t.  Johnson,  S 
Cal.  87,  claiming  that  It  holds  that  a  Jury 
trial  must  be  allowed  In  cases  of  thto  charac- 
ter, and  that  Woods  v.  Yarnum,  supra,  which 
holds  tliat  a  Jury  trial  is  not  allowed,  should 
be  overruled.  Ryan  v.  Johnson  is  not  in 
confilct  with  Woods  v.  Yamum,  nor  with  the 
views  we  have  above  expressed.  The  court 
was  there  considering  an  accusation  under 
section  4  of  the  act  of  1853  (Stats.  1863,  p. 
40),  providing  for  the  removal  of  dvil  officers 
upon  a  complaint  filed  by  any  person,  which 
was  to  be-  heard  "in  a  summary  manner." 
The  section  Is  substantially  the  same  as 
section  772.  But  section  6  of  that  act  pro- 
vided that  the  rules  of  practice  in  proceed- 
ings under  the  act  should  be  the  same  as 
in  dvil  cases  under  the  Practice  Act  Prac- 
tice Act  (St.  1851,  p.  74)  {  165.  provided  that 
all  dvil  cases  should  be  tried  by  a  Jury. 
There  were  no  ezceptlans  as  now  provided 
by  the  Code.  Code  Civ.  Proc  |  602.  To 
the  objection  that  the  act  was  uneonstlta- 
tional  because  it  denied  the  right  of  trial  by 
Jury '  to  a  person  accused,  the  court  merdiy 
said  that  "the  defendant  may,  by  vlrtae  of 
the  last  section  of  the  act  (section  6)  have  a 
Jury  trial,  as  well  in  that  as  any  other  ac- 
tion." The  court  was  not  discussing  tbe 
effect  of  the  Constitution  at  all,  but  was 
merely  calling  attention  to  the  fact  that  tbe 
statute  Itself  provided  for  a  Jury  trial,  so 
that  the  question  whether  it  was  in  vlolatioa 
of  the  Constitution  on  tliat  point  could  not 
artee.  We  may  add  that  if  the  point  had 
been  directly  dedded  there,  as  petitioner 
claims,  we  are  convinced,  from  the  reasons 
which  we  have  set  forth,  that  that  case 
should  itself  be  ovemiled  rather  than  Woods 
v.  Yamum,  supra. 

We  Attach  no  importance  to  the  statement 
fa  Kllbura  T.  Law,  111  Cal.  840,  43  Paa  616. 
that  A  proceeding  under  section  772  Is  a  pro- 
ceeding "for  the  punishtnent  of  an  offense 
in  its  nature  criminal,"  and  is  "k  criminal 
prosecution,"  or  to  the  statement  In  re  CXir- 
tls,  108  Oa).  662,  41  Pac  703,  that  it  'is  a 
criminal  prooeedidg  in  tb»  nature  vt  an  im- 
peachment," and  almilar '  statements  In 
Wheeler  r.  Donuell,  110  GaL  656,  «B  Pad  1. 
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and  Uranton  ▼.  Clark,  107  CaL  289,  40  Pac. 
435.  They  have  no  bearins  upon  the  argu- 
ment relating  to  the  ri^t  to  a  jury  trial. 
Doubtless  It  Is  of  the  character  there  stated. 
But  as  the  Oonstltution  expressly  declares 
that  BUdi  misdemeanors  in  oflloe  shall  be 
tried  In  such  manner  as  the  L^^Iature  may 
provide,  the  question  whether  It  la  a  prose- 
cution for  a  public  offense  is  not  determin- 
ative of  the  right  to  a  jury  trial.  If  it  Is  a 
public  offense,  or  a  criminal  prosecution. 
It  is  one  of  a  class  which  the  Constitution 
itself  authorizes  to  be  tried  without  a  jury 
if  the  Legislature  shall  so  declare. 

In  so  far  as  anything  said  In  the  opinion 
InFltcb  y.  Board,  122  CaL  288,  54  Pac.  901, 
maybe  Inconsistent  with  what  we  have  said 
on  thla  subject,  or  may  Indicate  that  the  Legis- 
lature could  not  authorize  a  private  per8(« 
to  begin  the  proceeding,  we  disapprove  of 
tb&t  opinion. 

[7]  Petitioner  also  suggests  that  section 
772  authorizes  an  accusation  against  a  coun- 
ty officer  in  the  superior  court  of  any  county 
in  the  state,  whereaa  an  accusation  under 
section  758  cannot  be  presented  or  tried  ta 
any  other  county  than  that  which  the  accus- 
ed officer  serves,  and  this,  it  is  argued,  some- 
how deprives  such  accused  officer  of  the 
equal  protection  of  the  law,  contrary  to  the 
Constitution  of  the  United  States.  Under 
the  terms  of  the  section  the  accused  must  be 
an  "officer  within  the  jurisdiction  of  the 
court."  The  word  "jurisdiction,"  in  the  con- 
nection used  in  the  phrase  quoted,  means 
the  local  jurisdiction;  that  is,  the  county. 
It  does  not  refer  to  the  power  of  the  court 
to  Issue  "process"  to  all  parts  of  the  state, 
given  by  section  5,  article  6  of  the  Constitu- 
tion. It  follows  that  an  accusation  to  the 
superior  court  of  one  county  against  an  offi- 
cer of  another  county  could  not  be  maintain- 
ed unless  brought  there  by  a  change  of  venue. 
There  is  therefore  no  t>asis  for  the  argument 
on  this  point  It  may  be  that  an  accusation 
against  a  "district"  officer,  if  there  are  any 
midk,  could  be  brought  In  any  county  within 
the  district  if  the  district  embraced  more 
than  one  county.  This  would  seem  to  be  the 
effect  of  section  889  in  its  applicati(Hi  to  seo- 
tlons  768  and  772.  BUlbum  v.  Law,  supra. 
This  question  Is  not  here  involved. 

[I]  Discrimination  is  also  predicated  in  the 
argument  ujKin  the  fact  that  upon  an  ac- 
cusaticm  by  the  grand  jury  under  section  758 
no  Judgment  for  money  can  be  given,  whereas 
when  the  accusation  la  made  by  a  citizen 
under  section  772,  judgment  must  be  entered 
for  $600  in  favor  of  the  accuser.  The  dif- 
ference In  this  respect,  however,  is  justified 
by  the  difference  in  the  two  methods  of  pro- 
cedure provided.  The  Legislature  had  the 
jKnrer  to  provide  more  than  one  method. 
Tbe  grand  Juiy  is  an  official  body,  organized 
and  diarged  with  the  duty  of  Inquiring  Into 
wtUfal  or  corrupt  ndsconduct  of  public  offi- 


cers (Pen.  Code,  |  923),  and  generally  to  ex- 
amine  into  the  affairs  of  the  coun^  (Pen. 
Code,  I  928),  and  it  is  authorized  to  bring 
accusations  against  officers  for  their  removal 
under  section  758.  But  that  body  might  fail 
in  Its  duty,  and,  as  it  Ib  to  the  interest  of 
the  state  that  Incompetent,  negligent,  or  ex- 
tortionate officers  should  not  continue  in  of- 
fice, the  Legislature  provided  for  removal 
upon  an  accusation  by  any  citizen,  and 
deemed  it  wise  to  reward  ithe  accuser  in  such 
case  at  the  exx>ense  of  the  guilty  officer; 
the  purpose  being  doubtless  to  stimulate  ac- 
tjlvity  on  tbe  part  of  citizens  and  compensate 
the  accuser  in  some  manner  for  his  trouble 
and  expense  on  behalf  of  the  public.  We  per- 
ceive no  usurpation  of  power  nor  any  unlaw- 
ful discrimination  nor  anything  contrary  to 
any  constitutional  limitation  in  tliat  provi- 
sion. "A  judgment  Imposing  a  fine,  which  in 
whole  or  in  part  shall  go  to  the  informer,  Is 
not  such  an  anomaly  in  criminal  practice  as  to 
require  discussion."  KUbum  v.  Law,  supra, 
111  Cal.  241,  43  Pac.  617. 

[1]  Another  objection  is  based  on  section 
20  of  article  6  of  the  Oonstltatlon,  prorviding 
that— 

"The  style  of  all  process  shall  be  the  'People 
of  the  State  of  CalUomla,'  and  all  prosecutions 
shall  be  conducted  in  their  names  and  by  their 
anthority." 

[10]  The  document  verified  by  Dodge  and 
filed  as  an  accusation  and  upon  which  the 
superior  court  assumed  jurisdiction  is  entitl- 
ed "Jobnathan  S.  Dodge  versus  John  C. 
Cline,  Sheriff  of  the  County  of  Los  Angeles, 
State  of  California."  The  claim  is  that  the 
title  should  have  been  the  "People  of  the 
State  of  California,  (m  the  Accusation  of 
Jonathan  S.  I>odge,  versus  John  C.  Cline, 
Sheriff,"  etc.,  or  in  some  similar  fashion.  In 
every  case  which  we  have  so  far  cited  in 
which  such  an  accusation  was  involved  the 
cause  was  entitled  In  the  same  manner  as 
the  accusation  In  the  present  case.  Never- 
thelesss  we  believe  that  the  contention  of  the 
petitioner  is  correct.  The  case  is  a  prosecu- 
tion of  a  criminal  nature,  and  the  Constitu- 
tion requires  that  all  prosecutions  shall  be  in 
the  name  of  the  people  of  the  state.  Bee' 
Kllbum  V.  Law,  supra.  Tb»  section  Itself 
is  silent  on  the  subject.  But  we  are  at  a 
loss  to  perceive  how  this  defect  In  the  title 
affects  the  jurisdiction  ot  the  court.  Juris- 
diction of  the  subject-matter,  of  such  an 
accusation  is  given  by  section  772,  beyond 
any  doubt  We  know  of  no  authority,  and 
none  is  cited,  to  the  effect  that  it  is  essential 
to  the  jurisdiction  of  tlw  court  that  the 
cause  of  which  it  assumes  jurisdiction  shall 
be  set  forth  In  a  pleading  having  a  correct 
title.  Such  a  defect  or  misprision  is  of  the 
kind  that  is  deemed  amendable  and  is  not 
jurisdlctionaL'  At  common  law  the  caption 
of  an  Indictment  could  be  amended.  1  Ency. 
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of  PI.  &  Pr.  537,  and  note;  State  t.  Crelght, 
1  Brevard,  p.  169.  It  Is  well  setUed  that  an 
Infonnatlon  Is  amendable  In  matters  of  form. 
1  Bishop,  Grim.  Pro.  {  714.  An  information 
wUl  not  be  quashed  for  a  defect  In  the  title. 
Malone  ▼.  State,  14  Ind.  219.  Our  Constitu- 
tion now  declares  that  no  Judgment  shall  be 
reversed  for  any  defect  in  the  pleading.  The 
public  policy  thus  declared  \a  that  no  formal 
defects  which  do  not  go  to  the  merits  of  the 
case  shall  be  considered  fatal  to  the  Juris- 
diction of  the  court  or  to  the  validity  of  the 
Judgment  The  document  itself  sets  forth 
every  fact  necessary  to  show  the  nature  of 
the  accusation  against  the  petitioner,  and  to 
bring  the  case  within  the  scope  of  section 
772.  The  defect  In  the  title  may  be  at  any 
time  amended  on  leave  of  the  court  if  objec- 
ticm  thereto  is  made.  We  do  not  think  it 
derives  the  court  of  Jurisdiction.  We  find 
no  ground  upon  which  to  sustain  petitioner 
in  his  attack  on  the  Jurisdiction  of  the  court 
The  ai^llcatlon  for  a  writ  Is  denied. 

We  concur:  ANGBLLOTTI,  O.  J.;  WIL- 
BUR, J.;  OIuNBI,  J.;  LBNNON,  J.;  LAW- 
LOR,  J. 

Mr.  Justice  Sloane,  having  participated  in 
the  decision  of  this  cause  in  the  District 
Court  of  Appeal,  declines  to  act  herein. 


(1$4  Cal.  399) 

In   re  WHEATLEY'S  ESTATE. 
(L.  A.  6658.) 

(Snpreme  Court  of  California.    Nov.  22, 1920.) 

Wills  «=s>87— Instrument  held  direction  to  In- 
surance company  and  not  testamentary. 
Where  decedent  who  had  a  life  policy,  sign- 
ed an  instrument  addressed  to  the  insurance 
company,  stating  that  she  wished  to  name  as 
beneficiary  D.  if  she  should  die  in  Calezico  or 
in  the  vicinity,  as  he  was  to  care  for  her  re- 
mains, the  writing,  though  duly  witnessed,  was 
not  a  will,  not  being  testamentary  in  charac- 
ter, but  a  direction  to  the  insuraoce  company; 
the  last  clause  apparently  making  a  designation 
of  the  beneficiary  conditioaal  on -the  place  of 
death. 

Department  1. 

Appeal  from  Superior  Court  Imperial 
County;    Franklin  J.  Cole,  Judge. 

In  the  matter  of  the  estate  of  Mamie 
Wheatley.  From  an  order  refusing  to  admit 
to  probate  a  document  offered  as  the  will 


of  decedent  E.  O.  Dyer,  proponent  appeals. 
Aftoned. 

Robert  O.  Hill,  of  El  Centre,  for  appellant 
J.  S.  Larew,  of  El  Centre,  for  respondent 

SHAW,  J.  The  proponent  of  a  document 
claimed  to  be  the  will  of  the  decedent,  Mamie 
Wheatley,  appeals  from  an  order  of  the 
superior  court  refusing  to  admit  the  same  to 
probate. 

The  document  bore  the  date  of  July  28, 
19ia  The  decedent  died  on  December  14, 
1919.  There  was  evidence  to  show  that  on 
the  date  of  the  document,  while  the  propo- 
nent was  at.  the  house  of  the  decedent  she 
said  to  him  that  she  had  a  Metropolitan 
life  insurance  policy  and  some  money  in  the 
bank  and  some  property  in  Los  Angeles,  and 
that  she  wanted  to  will  the  amount  of  money 
in  the  Metropolitan  policy  to  said  proponent 
and  gave  him  a  paper  and  pendl  to  write  it 
upon,  whereupon  he  wrote  at  her  dictation 
the  following  document : 

"Calexico,  California,  July  28,  1918. 
"To  the  Metropolitan  Life  Insurance  Company: 
"1  wish  to  name  as  beneficiary.  Rev.  B.  C. 
Dyer,  if  I  should  die  in  Calexico,  or  vec   as 
he  is  to  care  for  my  remains. 

"Mamie  Wheatley." 

Said  document  was  thereupon  signed  by 
five  persons  other  than  the  proponent  as 
witnesses  thereto.  This  Is  the  liaper  which 
was  offered  for  probate  as  the  last  will  of 
the  decedent.  While  it  sufficiently  appears 
that  the  decedent  intended  at  that  time  to 
make  a  will,  It  Is  apparent  from  an  Inspection 
of  the  document  that  it  is  not  testamentary 
in  character.  It  Is  addressed  to  the  Metro- 
politan Life  Insurance  Company,  and  Is  noth- 
ing more  than  a  statement  to  that  company 
that  she  wished  to  name  Rev.  E.  C.  Dyer  a 
beneficiary  under  the  policy.  It  is  unambig- 
uous, and  there  is  nothing  In  the  language 
to  indicate  an  Intention  other  than  that  thns 
stated,  or  to  characterize  the  same  as  a 
testamentary  document.  Indeed,  the  last 
clause  appears  to  make  the  effect  of  the  des- 
ignation of  Dyer  as  beneficiary  conditional 
apon  the  event  of  the  decedent  dying  In 
Calexico  or  vicinity.  The  case  comes  within 
the  rule  followed  in  Estate  of  Meade,  118 
Cal.  430,  60  Paa  541,  62  Am.  St  Rep.  244. 
and  Estate  of  Richardson,  94  OO.  63,  29 
Pac.  484,  16  L.  R.  A.  635. 

The  Judgment  Is  affirmed. 

We  concur:  LAWLOR,  J.;  OLNEY,  J. 
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(184  Cdl.  311) 

MIGUEL  V.  MIGUEL.     (Sao.  8078.) 

(Supreme  Coort  of  <3aIlfoniia.    Not.  15, 1920.) 

I.  Partnership  «=995— Object  and  conduct  oT 
parties  considered  In  construing  oral  contract 
for  sale  of  partnership  interest. 

Where  a  contract  for  sale  of  partnership 
interest  was  not  in  writing,  and  its  exact  terms 
were  not  established,  and  it  appeared  that  the 
parties  did  not  at  the  time  have  in  mind  the 
distinction  which  subsequently  determined  their 
rights,  the  court  in  construing  the  contract  mast 
be  guided  largely  by  the  object  the  agreement 
was  intended  to  subserre  and  by  the  construc- 
tion of  the  contract  by  the  parties  as  mani- 
fested by  their  subsequent  conduct. 

2.  Limitation  of  actions  «=s46  (3)— Partnership 
<8=»95— Limitations  began  to  run  when  debt 
was  payable;  price  of  Interest  In  dissolved 
Arm  held  not  payable  until  money  borrowed 
to  pay  a  Arm  debt  assumed  by  purchaser  was 
paid  by  the  latter. 

The  manifest  object  of  an  oral  contract 
for  the  sale  of  plaintiff's  interest  in  a  dis- 
solved partnership,  in  malting  the  pnrchase 
price  payable  after  a  firm  debt  secured  by  mort- 
gage on  the  firm  property  was  paid,  was  to 
enable  defendant,  the  purchaser,  to  pay  se- 
cured firm  debt  first,  and  their  subsequent  con- 
duct in  not  claiming  or  offering  payment  ontil 
after  money  borrowed  to  pay  the  obligation  was 
repaid  is  sufficient  to  sustain  the  finding  that 
the  purchase  price  was  payable  when  the  de- 
fendant was  relieyed  from  the  burden'  of  the 
partnership  debt,  and  not  when  he  changed  the 
form  of  that  debt  by  paying  the  existing  ob- 
ligation with  borrowed  money,  so  that  a  cause 
of  action  for  the  price  did  not  accrue  until  the 
borrowed  money  was  paid  by  defendant. 

3.  Limitation  of  actions  «s>48(2),  66(2)  — 
Claim  for  money  payable  on  demand  accrues 
at. Inception  of  obligation  without  demand. 

A  cause  of  action  for  money  payable  on 
demand  accrues  with  the  inception  of  the  ob- 
ligation and  withont  the  necessity  for  any  de- 
mand. 

4.  Appeal  and  error  (S=> 1 040 (1 6) —  Defective 
complaint  held  cured  by  amendment  showing 
claim  not  barred. 

A  judgment  for  plaiiitiff  win  not  be  re- 
Tersed  for  error  in  overruling  a  demurrer  to 
tbe'  complaint  which  showed  on  its  face  that 
the  claim  was  barred  by  limitations,  where  the 
complaint  was  amended  before  judgment  to 
show  that  the  claim  sued  on  was  not  payable 
on  demand,  but  became  payable  just  before  the 
action  was  begun. 

B.  Appeal  and  error  «=>I038(2)  —  Defective 
complaint  held  not  to  have  misled  defendant. 
Though  an  amended  complaint,  which  al- 
leged, to  avoid  the  statute  of  limitations,  that 
the  claim  sued  on  was  not  payable  until  a 
partnership  debt  waa  paid,  and  failed  to  al- 
lege the  payment  of  the  debt,  was  defective, 
a  judgment  for  plaintiff  will  not  be  reversed 
for  that  reason,  where  there  was  no  dispute 
that  tbe  partnership  debt  had  been  paid,  and 
defendant  was  not  misled  by  the  complaint. 
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Appeal  from  Superior  Goart,  ffinga  Coun- 
ty; M.  L.  Short,  Judge. 

Action  by  John  Miguel  against  Joe  Miguel. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

H.  Scott  Jacobs,  of  Hanford,  for  appellant 
J.  O.  O.  Bussell,  of  Hanford,  for  respond- 
ent 

OLNBT,  J.  This  is  an  appeal  by  the  de- 
fendant from  a  Judgment  against  him  for 
$414.  Tbe  findings  of  tbe  court  are  that  the 
plaintiff  and  defendant  were  partners  In  tbe 
dairy  business  on  September  23,  1911;  that 
on  that  day  they  dissolved  partnership,  the  de- 
fendant purchasing  the  plaintiff's  interest  for 
$900,  which  was  to  be  paid  when  tbe  indebt- 
edness of  the  partnership,  which  was  secured 
by  a  mortgage,  should  be, paid  by  the  defend- 
ant ;  that  such  Indebtedness  was  not  paid  up- 
tll  June  15,  1917;  and  that,  after  allowing 
certain  credits,  there  remained  due  on  the 
$900  the  sum  of  $414.  At  the  trial,  the  only 
substantial  points-  in  dispute  were,  first  as 
to  the  agreed  amount  of  the  purchase  price, 
the  defendant  claiming  that  It  was  $600,  in- 
stead of  $900;  and,  second,  as  to  when  the 
indebtedness  of  the  partnership  had  been 
paid  off,  and  the  plaintiff's  cause  of  action  bad 
consequently  accrued,  the  defendant  claim- 
ing that  the  indebtedness  had  been  paid  in 
November,  1913,  or  nearly  four  years  before 
the  commencement  of  the  action,  so  that  the 
action  was  barred  by  tbe  statute  of  limita- 
tions. There  was  plainly  evidraice  to  sustain 
the  finding  of  the  court  as  to  the  amount  of 
the  purchase  price,  but  it  is  contended  that 
the  evidence  does  not  sustain  the  finding  as 
to  the  time  of  imyment  of  tbe  partnership 
debt 

The  facts  as  to  this  latter  point  were  that 
the  Indebtedness  at  fbe  time  of  the  dissolu- 
tion of  the  partnership  was  owing  to  one 
Silva  and  was  secured  by  a  mortgage  on  tbe 
partnership  property.  In  November,  1913, 
the  defendant  borrowed  tbe  necessary  money 
from  a  bank  upon  his  unsecured  note  and 
paid  Silva;  the  mortgage  to  Sllva,  of  course, 
being  satisfied  at  the  same  time.  It  is  this 
payment  which  the  defendant  claims  was  a 
paymoit  of  the  partnership  debt  so  that  the 
plalntUTs  cause  of  action  then  and  there  ac- 
crued. On  the  other  hand,  the  debt  to  the 
bank,  incurred  by  the  defendant  In  substitu- 
tion, so  to  speak,  for  the  debt  to  Silva,  was 
not  paid  until  June,  1917,  a  few  months  be- 
fore the  commencement  of  the  action,  and 
the  plaintlfl  claims  that  his  cause  of  action 
did  not  accrue  until  then.  That  the  payment 
to  Silva  was  the  payment  of  the  partnership 
debt  In  the  legal  sense,  of  course,  admits  of 
no  question.  But  the  real  question  in  the 
case  is:    What   was   the  understanding  or 
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agreement  of  tbe  parties?  Was  It  that  the 
defendant  ahonld  pay  the  plaintiff  as  soon 
as  the  particular  partnership  obligation  was 
discharged,  or  was  it  that  the  defendant 
should  pay  the  plaintiff  as  soon  as  the  bur- 
den, so  to  speak,  of  tbe  partnership  debt, 
which  he  assumed,  had  been  removed  from 
the  defendant?  This  burden,  of  course,  was 
not  removed  by  the  mere  substitution  of  tbe 
bank,  instead  of  Silva,  as  the  creditor. 

[1]  Tbe  understanding  between  the  parties 
was  not  put  In  writing,  so  that  its  exact  lan- 
guage could  not  be  pot  before  the  court,  and 
It  is  doubtful  if  either  party  at  the  time  had 
clearly  In  mind  the  distinction  we  have  made 
and  upon  whldi  the  case  must  turn.  Under 
these  circumstances.  It  was  for  the  court  to 
determine  Just  what  the  agreement  was,  and 
in  doing  so  it  would  properly  be  guided  large- 
ly by  the  object  which  the  agreement  was  in- 
tended to  subserve,  and  even  more  largely  by 
the  view  which  the  parties  themselves  subse- 
quently took  of  their  understanding  as  mani- 
fested by  their  conduct  after  the  payment  to 
Sllva,  when,  of  course,  they  would  have  to 
act  one  way  or  the  other  according  as  they 
understood  their  agreement  to  be  one  thing 
or  the  other. 

[2]  The  finding  of  the  conrt,  which  was  in 
effect  that  payment  was  not  to  be  made  to 
the  plaintiff  until  tbe  defendant  had  been 
able  to  remove  the  burden  of  the  partnership 
debt  which  he  assumed,  is  sustained  by  both 
the  considerations  mentioned.  Tbe  manifest 
object  of  the  arrangement  was  to  give  tbe 
def^idant  time  to  work  out  the  two  obliga- 
tions, tbe  one  to  Silva  and  the  one  to  the 
plaintiff,  by  making  the  latter  not  payable 
until  the  first  had  been  iwid.  The  case  was 
one  of  a  sale  of  an  Interest  in  a  business 
which  was  in  debt  It  was  a  very  natural 
understanding  that  the  purchase  price  of 
tbe  interest  should  not  be  payable  until  the 
debt  to  which  the  interest  was  subject  had 
been  worked  out  This  object  would  not  be 
accomplished  if  the  purchase  price  should 
become  payable  upon  the  substitution  merely 
of  another  as  tbe  creditor  of  the  defendant 
on  his  obligation  to  Silva.  The  essence  of  the 
purpose  of  the  understanding  must  have  been 
that  the  burden  of  that  debt  should  be  re- 
moved from  the  defendant  before  he  was 
required  to  pay  t^e  plaintiff. 

As  to  the  conduct  of  the  parties,  tbe  very 
pointed  fact  is  that  when  the  defendant  bor- 
rowed the  money  from  the  bank  and  paid 
Silva,  he  did  not  pay  or  offer  to  pay  the 
plaintiff,  but  immediately  upon  finally  pay- 
ing off  the  bank  he  did  pay  him  the  amount 
of  the  purchase  price  as  he  contends  it  was. 
Apparently  tbe  only  real  dispute  between  the 


parties  before  tfaey  got  Into  conrt  vras  over 
the  amount  of  the  purchase  price  whether  it 
was  (000  or  1900.  The  defendant's  conduct 
very  strongly  evidences  that  It  was  his  view 
that  he  owed  the  plaintiff  the  purchase  price, 
whatever  it  was,  when  he  paid  the  bank,  and 
not  before.  These  considerations  are  fully 
sufficient  to  Justify  the  conclasion  of  the 
trial  court ;  in  fact,  it  might  well  be  claimed 
that  it  is  the  only  reasonable  oonclnslon  that 
could  be  reached.  This  Is  decisive  of  tbe 
case  upon  the  merits. 

[3,  *]  The  defendant  also  contends  that 
the  court  erred  in  overruling  the  demurrer  to 
the  complaint  upon  which  the  action  went  to 
trial  for  the  reason  that  the  cause  of  action 
stated  appeared  on  the  face  of  the  complaint 
to  be  barred  by  the  statute  of  limitations. 
The  complaint  was  in  fact  demurrable  for 
this  reason.  It  alleged  an  obligation  by  the 
defendant  made  nearly  six  years  before,  and 
payable  on  demand.  That  a  cause  of  action 
for  money  payable  on  demand  accrues  with 
the  inception  of  the  obligation  and  without 
the  necessity  for  any  demand  hardly  requires 
the  citation  of  authority.  But  this  particular 
defect  was  cured  by  an  amended  complaint, 
filed  at  the  suggestion  of  the  court  before 
Judgment,  which  alleged  that  the  obligation 
of  the  defendant  was  payable  when  the  in- 
debtedness of  tbe  partnership  was  paid. 
With  this  allegation  the  complaint  did  not 
on  its  face  show  a  barred  cause  of  action. 

[5]  But  the  defendant  also  claims  that  this 
amended  complaint  falls  to  state  a  cause  of 
action,  because  while  it  alleges  that  the  de- 
fendant's obligation  was  payable  only  when 
tbe  partnership  debt  was  paid,  it  fails  to 
allege  that  the  partnership  debt  had  ever 
been  paid,  and  therefore  faUs  to  show  that, 
the  plaintiff's  cause  of  action  had  ever 'ac- 
crued. The  mere  statement  of  the  defend- 
ant's objection  to  the  complaint  la  sufficient 
to  show  that  it  was  sound.  The  defect  in  the 
complaint,  however,  is  not  sufficient  to  war- 
rant a  reversaL  The  omitted  fact,  which 
the  complaint  should  have  stated,  but  did 
not,  namely,  that  the  partnership  debt  had 
been  finally  paid,  was  not  in  dispute.  There 
Is  no  question  but  that  it  was  the  fact,  and  it 
is  found  by  the  court  The  defendant  was 
not  misled  in  any  way,  or  prejudiced  In  the 
slightest  and  there  is  no  occasion  for  re- 
quiring a  new  trial  because  of  the  defect  in 
the  complaint 

Judgment  affirmed. 

We  concnr:  ANOBLLOTTI,  O.  J.;  Wllr 
BUB,  J.;  LBNNON,  J.;  LAWLOB,  J.; 
SHAW,  J.;  SLOAimJ. 
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OOUANILLOU  V.  INDUSTRIAL  ACCIDENT 
COMMISSION  et  al.     (S.  F.  9396.) 

(Supreme  Court  of  California.    Noy.  3U,  lU'^a) 

1.  Infants  «=3l  II— Minor's  right  to  dltafflrm 
adjodicatlon  oontinue*  till  barred  by  laches 
after  m«|ority. 

The  rifbt  of  a  minor  to  disaffirm  an  ad- 
judication of  his  rights  b7  a  jadidal  tribunal 
obtained  in  a  proceeding  in  which  he  has  not 
been  dulj  represented  as  provided  by  law  con- 
tinues until  barred  by  laches  after  the  minor 
has  attained  majority,  the  right  not  being  de- 
pendent on  statute,  bat  on  a  general  rule  of  law 
enforccj}  as  a  necessary  incident  to  the  status 
of  minority. 

2.  Master  and  servut  «s»4l6  —  Workmen's 
oompensatloa  award  subject  to  disatflrmanoe 
by  minor  not  represented. 

The  Industrial  Accident  Commission  being 
a  Jadicial  body  exercising  judicial  functions,  its 
decisions  and  awards  are  subject  to  those  gen- 
eral legal  principles  which  circumscribe  and 
regulate  the  judgments  of  all  judicial  tribunals, 
including  the  principle  that  a  minor  can  dis- 
affirm an  adjudication  obtained  in  a  proceeding 
in  which  he  has  not  been  duly  represented  un- 
til barred  by  lachea  after  reaching  his  majority. 

3.  Master  ^nd  servant  €=>4I6— Award  to  minor 
not  represented  by  guardian  subject  to  die- 
afflrmance  atter  majority. 

If  the  injured  employee  was  a  minor  under 
the  terms  of  the  Workmen's  Compensation  Act 
«f  1913,  as  amended  in  lUlB  (ISt.  lUlO,  p. 
1066),  at  the  time  of  first  application  for  com- 
penaation  and  hearing  thereon,  wherein  sbe 
was  not  represented  by  guardian,  she  bad  the 
right  incident  to  her  minority  to  disaffirm  tbe 
award  of  the  commission  rendered  in  such  pro- 
ceeding within  a  reasonable  time  alter  reaching 
majority. 

4.  infants  «s>l— Age  of  majority  a  natter  ot 
legislative  regnlatlon. 

The  age  of  majority'ia  a  matter  of  legiala- 
tive  regulation,  and  the  Liegislature  may  pre- 
scribe a  longer  period  of  minority  for  some 
purposes  than  for  others. 

6.  Master  and  servant  «s>357  —  Compensation 
Aot  prescribes  statas  of  minority  for  ail  per- 
sons under  21. 
For  the  purpose  of  enforcing  rights  accru- 
ing under  the  Workmen's  Compensation  Act  of 
1913,  its  section  16d,  and  section  lid  of  tbe 
act  of  1917,  which  is  identical  in  terms,  pre- 
scribe the  statas  of  minority,  with  the  privi- 
leges and  disabilities  incident  thereto,  for  all 
persons,   male   and  female,  under  the  age  ot 
21,  despite  Civ.  Code,  |  26,  providing  that  fe- 
males of  18  are  not  minors. 

6.  Master  and  servant  <S=>400  —  "Mi^  IB 
Workmen's  Compensation  Aot  not  permissive 
a*  regards  right  of  Infant  to  appear  with  or 
without  guardian. 
The  word  "may"  In  the  Workmen's  Com- 
pensation Act  of  1913,  S  16d,  as  amended  in 
191S  (St.  1915,  p.  1086),  and  in  the  act  of  1U17 
(St.  1917,  p.  842)  !  lid,  idenUcal  in  terms,  is 


not  permissive  as  regards  an  infant  employee's 
right  to  appear  with  or  without  representation 
by  guardian,  but  is  intended  as  an  enabling  pro- 
vision to  give  the  guardian  provided  for  by 
the  section  a  standing  before  the  Industrisl  Ac- 
cident Commission  in  default  of  or  supplement- 
ary to  any  other  method  designated  by  the 
commission. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  iSecond  iSeries,  May.J 

7.  Master  and  servant  4sb4I6  —  Female  em- 
ployee under  21  a  "minor"  entitled  to  disat. 
Arm  award. 

An  injured  female  employee,  who  was  un- 
der 21  at  the  time  of  her  first  application  for 
compensation  under  the  Workmen's  Compen- 
sation Act  and  heuiing  thereon  before  the  In- 
dustrial Accident  Commission,  was  a  "minor" 
for  the  purpose  of  enforcement  of  rights  ac- 
quired under  the  act,  and  as  an-  incident  to  her 
statns  of  minority  she  possessed  the  right  to 
disaffirm  tbe  award  of  the  commission  wblch 
deprived  her  of  right  to  representation  by 
guardian  to  which  she  was  entitled  by  the  act 
of  1913,  S  led,  act  of  1917,  {  lid,  and  tht  fact 
that  she  became  21  before  tbe  award  was  ren- 
dered does  not  defeat  her  right  of  disaffirmance 
exercised  within  a  reasonable  time  after  reach- 
ing majority. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  iSeries,  Minor.] 

8.  Master  and  servant  «=>4 17 (7)— Finding  of 
Workmen's  Compensation  Comffllssion  that 
minor  employee  dlsafllrmed  award  within  rea- 
sonable time  oenolnslvs. 

The  finding  of  the  Industrial  Accident  Com- 
mission that  the  female  employee,  a  minor 
when  her  first  application  was  made,  filed  dis- 
affirmance of  award  within  reasonable  time, 
and  that  there  was  no  unequivocal  act  on  her 
part  affirming  the  decision  prior  to  tbe  disaf- 
firmance proceedings,  cannot  be  disturbed  on 
certiorari. 

0.  Master  and  servant  $=9416  —  Failure  of 
oom  mission  to  enter  order  setting  aside  first 
award  disafllrmod  by  minor  did  not  invalidate 
second  award. 
Where  second  judgment  and  award  of  the 
Industrial  Accident  Commission,   by  virtue  ot 
the  findings  on  which  it  was  based,  in  effect 
set  aside  and  superseded  tbe  commission's  pre- 
vious decision,  disaffirmed  by  tbe  injured  fe- 
male employee,  a  minor  at  the  time  of  her  first 
application,  the  failure  of  the  commissioa  to 
enter  a  separate  order  setting  aside  tbe  first 
award  ft  a  mere  informality  not  invalidating, 
in  view  of  St.  1915,  p.  11U2,  }  28,  amending 
section  77a  of  St  1913,  p.  313,  St  1917,  p. 
871,  §  60a,  the  second  award  under  review  on 
certiorari. 

Angellotti,  C.  J.,  and  Wilbur,  J.,  dissenting. 

In  Bank. 

Application  for  certiorari  to  review  am  or- 
der of  the  Indttstrlal  Accident  Commission 
awarding  compensation  for  Injuries,  by  Cy- 
prian Oouaalllou,  the  employer,  against  the 
commission,  A.  J.  PlUsbury  and  others,  Its 
members,  and  Marie  Michaud,  the  employee. 
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Award  affirmed,  and  cause  remanded,  with 
directions. 

O.  H.  Patterson,  of  Oakland,  for  petitioner. 

A.  E.  Graupner,  of  San  Francisco,  and 
Fred  W.  Fry,  of  Oakland  (Warren  H.  Pllls- 
bnry,  of  San  Francisco,  of  counsel),  for  re- 
spondents. 

LENNON,  J.  Certiorari  to  review  an  or- 
der of  the  Industrial  Accident  Commission 
awarding  compensation  to  an  employee  of 
petitioner  for  Injuries  sustained  November 
25,  1917.  An  application  by  the  employee  for 
adjustment  of  tiie  claim  to  compensation  was 
I  denied  by  the  commission  on  March  11,  1019, 
upon  the  ground  that  the  proceeding  was 
barred  by  the  statute  of  limitations  prescrib- 
ed by  the  Workmen's  Compensation  Act  (St. 
1918,  p.  279);  the  ai^licatlon  having  been 
filed  on  October  17,  1918,  more  than  six 
months  after  the  date  of  the  injury.  No 
steps  to  obtain  a  rehearing  of  this  proceeding 
have  ever  been  taken.  Miss  Marie  Michaud, 
the  injured  employee,  was  20  years  of  age 
at  the  date  of  the  filing  of  her  application 
for  adjustment  and  at  the  date  of  the  hear- 
ing of  said  application,  becoming  21  on  No- 
vember 10,  1918,  two  days  after  the  termina- 
tion of  the  hearing.  On  April  25,  1919,  by 
a  new  attorney,  she  filed  a  disaffirmance  of 
the  proceeding  upon  the  groimd  of  minority, 
a  notice  of  motion  to  set  aside  all  previous 
proceedings  upon  the  claim  to  compensation, 
and  a  new  application  for  adjustment  of  the 
same  claim.  A  hearing  wap  held,  and  on 
December  30,  1919,  the  commission  entered 
an  award  granting  compensation  to  the  em- 
ployee. A  rehearing  of  this  second  proceed- 
ing and  award  was  denied  by  the  commls- 
Bion,  and  petitioner  seeks  a  review  thereof 
by  this  court. 

[1-3]  It  is  conceded  that  the  decision  of 
the  ■commission  rendered  March  11,  1919,  is 
valid  and  in  full  force  and  elfect,  and  con- 
sequently that  the  second  proceeding  and 
award  are  in  excess  of  the  power  of  the  com- 
mission, unless  the  employee  possess^  the 
right  of  disaffirming  the  first  award  on  the 
ground  of  her  minority.  The  right  of  a 
minor  to  disaffirm  an  adjudication  of  his 
rights  by  a  Judicial  trlbimal  obtained  in  a 
proceeding  in  which  he  has  not  be'en  duly 
represented  as  provided  by  law  continues 
until  barred  by  laches  after  the  minor  has 
attained  the  age  of  majority ;  the  right  is  not 
dependent  upon  statute,  but  is  a  general 
rule  of  law  enforced  as  a  necessary  Incident 
to  the  status  of  minority.  Joyce  v.  Joyce,  5 
Cal.  161 ;  Johnston  v.  S.  P.  Co.,  150  Cal.  535, 
80  Pac.  348 ;  10  L.  R.  A.  (N.  S.)  818,  119  Am. 
St.  Rep.  181;  22  Cyc.  641,  699.  Since  the 
Industrial  Accident  Commission  is  a  Judicial 
body  exercising  Judicial  functions,  its  deci- 
sions and  awards  are  subject  to  those  gen- 
eral legal  principles  which  dtcumscribe  and 


regulate  the  Judgmenfd  of  all  Judicial  tribu- 
nals. Western  Metal  Supply  Co,  v.  POls- 
bury,  172  Cal.  407,  156  Pac.  491,  Ann.  Cas. 
1917E,  390;  Carstens  v.  PUlsbury,  172  CaL 
572,  158  Pac.  218;  Smith  v.  Ind.  Ace.  Com., 
26  Cal.  App.  660,  147  Pac.  60O.  Therefore, 
if  the  employee  was  a  minor,  under  the  terms 
of  the  Workmen's  Compensation  Act,  at  the 
time  of  the  first  application  and  hearing, 
since  she  was  not  represented  therein  by  a 
guardian,  she  had  the  right,  incident  to 
minority,  of  disaffirming  the  award  of  the 
commission  rendered  in  such  proceeding 
within  a  reasonable  time  after  reaching  the 
age  Qf  majority. 

Section  ied  of  the  workmen's  Compoisa- 
tion  Act  of  1913  (St.  1913,  p.  288),  as  amend- 
ed in  1915  (Stats.  1915,  pp.  1079, 1086),  which 
was  in  force  on  the  date  the  injuries  were 
sustained,  and  section  lid  of  the  present  act 
(Stats.  1917,  pp.  831,  842),  provide: 

"If  an  injured  employee,  or  in  the  case  of 
his  death,  one  or  more  of  big  dependents,  shall 
be  under  twenty-one  years  of  age  or  incompe- 
tent at  any  time  when  any  right  or  privilege 
accrues  to  such  person  under  the  provisians  of 
this  act,  «  general  eaardian,  appointed  by  the 
court,  or  a  guardian  ad  litem  or  fnistee  ap- 
pointed by  the  CMnmission  or  a  commissioner 
may,  on  behalf  of  any  such  person,  claim  and 
exercise  any  such  right  or  privilege  with  the 
same  force  and  effect  as  if  no  such  disabiUty 
existed;  and  no  limitation  of  time  provided  by 
this  act  shall  run  against  any  such  person  under 
twenty-one  years  of  age  or  incompetent  uidess 
and  nntil  such  guardian  or  trustee  la  ap- 
pointed." 

[4]  It  cannot  be  questioned  that  the  age  of 
majority  is  a  matter  o'f  legislative  regulation 
and  that  the  Legislature  may  prescribe  a 
longer  period  of  minority  for  some  purposes 
than  for  others.  Magee  v.  Welsh,  18  Cal. 
155;    Moore  v.  WUllams,  19  Cal.  App.  600, 

610.  611,  127  Paa  509;  Dwlght,  Law  of  Per- 
sons and  Personal  Property,  p.  284;   22  Cyc 

611.  Petitioner  raises  the  question,  however, 
as  to  whether  the  Legislature  has,  in  fact, 
altered  the  age  of  majority  of  females  for 
the  purpose  of  the  Workmen's  Compensation 
Act  The  contention  of  petitioner  is  that 
the  above-quoted  section  of  the  Workmen's 
Compensation  Act  is  to  be  construed  with 
section  25  of  the  Civil  Code,  which  provides, 
in  effect,  that  females  of  the  age  of  18  are 
not  minors,  and  therefore  that  the  section  of 
the  act  quoted  above  has  a  different  effect 
and  operation  in  Its  application  to  females 
between  the  ages  of  18  and  21  than  to  malw 
under  21  and  females  under  18.  That  is  to 
say,  it  is  contended  that  the  effect  of  the  act 
was  not  to  place  females  between  the  ages 
of  18  and  21  in  the  category  of  minors,  but 
merely  to  confer  upon  them  certain  specified 
rights  in  addition  to  those  ordinarily  ac- 
corded them  as  persons  sui  Juris ;  that  these 
rights,  as  to  females  between  the  ages  of  IS 
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and  21,  do  not  carry  with  them  the  privileges 
ordinarily  incident  to  minority,  such  as  the 
right  of  disaffirmance,  and  may  be  waived  by 
an  Section  to  proceed  as  a  person  sai  Juris. 

[S]  We  are  of  the  opinion  that  this  conten- 
tion cannot  be  sustained,  and  that,  at  least 
for  the  purpose  of  enforcing  rights  accruing 
under  the  Workmen's  Compensation  Act,  the 
section  of  the  act  previously  set  forth  pre- 
scribes the  status  of  minority,  with  the  privi- 
leges'  and  disabilities  incident  thereto,  for  all 
persons  under  the  age  of  21.  The  language 
of  the  statute  is  general,  providing  for  repre- 
sentation by  a  guardian  ad  litem,  or  a  gen- 
eral guardian,  and  a  suspension  of  the  stat- 
ute of  limitations  for  all  employees  under  21. 
The  right  to  appear  by  a  guardian  and  the 
suspension  of  the  running  of  the  statute  of 
limitations  until  the  appointment  of  a  guard- 
ian are  not  special  privileges  independent  of 
minority.  The  conferring  of  such  rights  is  a 
recognition  of  certain  disabilities  appertain- 
ing to  the  period  of  minority  which  require 
particular  protection  by  the  granting  of  spe- 
cial privileges.  The  period  at  which  such 
privileges  and  disaixUities  shall  cease  cannot, 
logically,  depend  upon  individual  volition, 
and  there  would  be  no  logic  or  purpose  in 
permitting  a  female  20  years  of  age  to  adopt 
certain  privileges  of  minority  or  to  waive 
all  such  privileges  and,  at  her  own  option, 
assert  the  rights  of  a  person  who  has  at- 
tained the  age  of  majority.  A  provision  for 
representation  by  a  guardian  for  the  enforce- 
ment of  certain  rights,  and  a  provision  for 
the  suspension  of  the  running  of  the  statute 
of  limitatl<His  until  the  appointmoit  of  such 
guardian  for  a  person  sul  Juris  as  to  the  en- 
forcement of  such  rights,  would  be  such  an 
ancHnaly  in  our  sytem  of  Jurisprudence  that 
it  cannot  be  presumed  to  have  been  intended 
In  the  absence  of  express  legislative  declara- 
tion. 

Moreover,  the  wording  and  history  of  the 
section  of  the  act  under  consideration  are 
prolific  with  proof  that  the  Intent  of  the  Leg- 
islature was  to  adopt  a  uniform  age  of  ma- 
jority for  the  purposes  of  the  section.  This 
section  of  the  Workmen's  Compensation  Act, 
as  enacted  in  1913,  contained  the  words  "a 
minor"  in  the  place  of  "under  twenty-one 
years  of  age";  the  latter  phrase  being  sub- 
stituted by  amendment  in  1915.  It  is  thus 
evident  tliat  the  Legislature  originally  in- 
tended to  adopt  the  respective  ages  of  ma- 
jority fixed  by  the  Code  for  males  and  fe- 
males, but  altered  the  law  in  1916  to  put  fe- 
males upon  an  equal  footing  with  males  as 
regards  the  disabilities  and  privileges  of 
minority.  The  following  phraseology  of  the 
section  is  also  significant: 

"A  •  •  •  guardian  •  •  •  may,  on  be- 
half of  any  such  perton,  claim  and  exercise  any 
such  right  or  privilege  with  the  same  force  and 


The  addition  to  this  section  of  the  follow- 
ing sentence,  by  amendment  in  1917,  indi- 
cates that  all  persons  under  21  are  consider- 
ed minors  within  the  purview  of  the  section: 

VThe  commission  shall  have  power  to  deter- 
mine the  fact  of  the  minority  or  incompetency 
of  any  injured  employee  and  may  appoint  a 
trustee  to  receive  and  disburse  compensation 
payments  for  the  benefit  of  such  minor  or  in- 
competent and  his  family."     (Italics  ours.) 

Finally,  the  classification  of  females  be- 
tween the  ages  of  18  and  21  with  persons 
ordinarily  not  sui  Juris,  namely,  females  un- 
der 18,  males  under  21,  and  incompetent 
persons.  Is  a. strong  Indication  of  a  legisla- 
tive latent  that  they,  likewise,  are  to  be  re- 
garded as  not  sui  Juris. 

[6]  The  fact  that  section  16d  of  the  act 
of  1913  (section  lid  of  the  act  of  1917)  pro- 
vides that  a  guardian  "may"  appear  for  the 
persons  specified  is  relied  upon  by  petitioner 
in  support  of  his  argument  that  the  statute 
is  not  mandatory,  but  merely  permissive,  and 
tliat  a  female  over  18  may  elect  whether  or 
not  she  will  be  represented  as  provided  by 
the  section.  This  section  must  be  construed 
in  the  light  of  subdivisions  2  and  3  of  section 
75  of  the  act  of  1913  (subdivision  a  of  sec- 
tion 57  of  the  act  of  1917),  which  give  the 
commission  general  power  to  regulate  the 
manner  and  by  whom  minors  and  incom- 
petents are  to  be  represented  before  the  com- 
mission. The  provisions  of  section  16d  of 
the  act  of  1913  (section  lid  of  the  act  of 
1917)  were  undoubtedly  intended  to  prescribe 
a  method  for  the  representation  of  minors 
and  incompetents  before  the  commission  in 
addition  to  and  in  default  of  any  method 
auopted  by  the  commission  under  the  au- 
thority conferred  by  the  subsequent  sections 
of  the  act  It  is  clear,  therefore,  that  the 
word  "may"  Is  not  permissive  as  regards 
the  right  to  appear  with  or  without  represen- 
tation by  a  guardian,  but  is  intended  as  an 
enabling  provision  for  the  purpose  of  giving 
the  guardian  provided  for  by  the  section  a 
standing  before  the  commission  in  default 
of  or  supplementary  to  any  other  method 
designated  by  the  commission. 

[7,  S]  The  employee,  being  under  21  at  the 
time  of  the  first  application  and  hearing,  was 
therefore  a  minor  for  the  purpose  of  the 
enforcement  of  rights  acquired  under  the 
terms  of  the  act.  As  an  incident  to  her 
status  of  minority  she  possessed  the  right 
of  disaffirming  the  award  of  the  commission, 
which  deprived  her  of  a  right  to  which  she 
was  entitled,  and  the  fact  that  she  became 
21  before  the  award  was  rendered  would  not 
defeat  her  right  of  dlsafilrmance  U  exer- 
dsed  within  a  reasonable  time  after  reaching 

majority.    Childs  v.  Lanterman,  108  Cal.  387, 

effect  ai  it  no'tno*  dMaW««»  «»i«««A''"  (i'taUcs  I  37  Pac.  382,  42  Am.  St  R^.  121.     She  ex- 
outs.)  lerdaed  this  right  by  filing  her  disafflrmance 
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and  second  application  wltbln  six  months 
after  becoming  21  and  within  1  month  after 
the  rendition  of  the  first  award.  The  find- 
ing of  the  commission  that  this  was  a  rea- 
sonable time,  and  that  there  was  no  tinequlv- 
ocal  act  on  the  part  of  the  employee  afflfm- 
ing  the  decision  prior  to  the  disaffirmance 
proceedings,  cannot  be  disturbed.  Walker  v. 
Ind.  Ace.  Com.,  177  Cal.  737,  171  Pac  934,  L. 
R.  A.  1918F,  212. 

[9]  The  commission  failed  to  specifically 
pass  upon  the  motion  of  the  employee  to  set 
aside  the  first  award  which  motion  was  made 
at  the  time  of  the  filing  of  the  second  applica- 
tion and  upon  stipulation,  heard  and  consid- 
ered together  with  and  at  the  time  of  the 
hearing  of  the  second  application.  Inasmuch 
as  the  second  Judgment  and  award  itself,  by 
virtue  of  the  findings  on  which  It  was  based, 
in  effect  set  aside  and  superseded  the  previ- 
ous decision,  the  failure  of  the  commission  to 
enter  a  separate  order  setting  aside  the  first 
award  is  an  informality  which  does  not  op- 
erate to  invalidate  the  award  imder  review. 
Stats.  1815,  c.  607,  i  28  (section  77a  as  amend- 
ed) p.  1102 ;   Stats.  1917,  c.  586,  {  60a,  p.  871. 

The  second  award  is  therefore  affirmed, 
and  the  cause  remanded,  with  directions  to 
the  commission  to  correct  the  irregularity 
above  Indicated  by  entering  an  order  setting 
aside  the  first  award. 

We  concur:  SHAW,  J.;  OLNEr,  J.; 
LAWLOR,  J.;    SLOANE,  3. 

ANGELLOTTI,  C.  J.  I  dissent  T&  my 
mind  the  section  of  the  Workmen's  Compen- 
sation Act  here  involved  does  not  purport 
to  make  a  woman  who  has  reached  the  age 
of  majority  by  attaining  the  age  of  18  years, 
a  minor  until  she  attains  the  age  of  21, 
for  the  purposes  of  the  act,  or  debar  her 
from  prosecuting  a  claim  under  the  act  with- 
out the  interposition  of  a  guardian.  It  simp- 
ly purports  to  authorize  the  appointment  by 
the  commission  or  a  commissioner  of  a  guard- 
Ian  ad  litem  or  trustee  for  any  one  under  31 
years  of  age,  or  incompetent,  and  provides 
that  no  limitation  of  time  provided  by  the  act 
shall  run  against  any  person  under  21  years 
of  age  or  incompetent  until  a  guardian  or 
trustee  is  appointed. 

In  this  case  the  first  Judgment  was  given 
In  a  proceeding  brought  by  the  woman  her- 
self. She  was  then  nearly  21  years  of  age. 
She  became  21  years  of  age  two  days  after 
the  termination  of  the  hearing.  Judgment 
was  not  given  until  four  months  after  she  had 
attained  the  age  of  21.  I  think  the  Judgment 
was  a  valid  and  binding  one,  not  open  to  dis- 
affirmance, and  subject  to  review  only  in  the 
manner  and  within  the  time  provided  in  the 
act 

I  concur:    WILBUR,  J. 


(IM  Cal.  Ill) 
MARPLE  V.  JACKSON,  SherliT  tt  al. 
(L.  A.  5884.) 

(Supreme  Court  of  California.    Nov.  29,  1920.) 

1.  Witnesses  <S=>52(6)— Hasband  may  not  tes- 
tify concerning  delivery  of  deed  to  wifa  over 
her  objection. 

Where  a  wife  sought  to  enjoin  sole  of  prop- 
erty claimed  by  her  under  execution  against 
ber  baeband,  he  might  not  against  her  objec- 
tion, testify  for  defendants  concerning  delivery 
of  deed  by  him  to  her,  claimed  to  have  been 
made  to  defraud  creditors,  under  Code  Civ. 
Proc.  S  1881,  Bubd.  1,  forbidding  husband  to  be 
examined  for  or  against  the  wife  without  her 
consent 

2.  Trial  <S=3404( I)  — Finding  that  allegaUons 
of  complaint  are  true  was  finding  of  delivary 
of  deed  plaintiff  set  up. 

Where  a  complaint  by  a  wife  alleged  she 
owned  premises  by  virtue  of  a  described  deed 
by  her  husband  to  her,  a  finding  that  aU  of  the 
allegations  of  tbe  complaint  were  true  implied 
a  finding  that  the  deed  was  duly  delivered. 

3.  Deods  ®=>I94(3)— Deed  presumed  delivered 
on  date  It  bears. 

A  deed,  duly  executed  and  acknowledged, 
will  be  presumed  prima  facie  to  have  been  duly 
delivered  on  the  date  it  bears  nnder  Civ.  Code, 
{  1055. 

4k  Deeds  «=> 1 94(3)— Presumption  of  dsllvwy 
at  date  held  not  ovaroome  by  evidenoe. 
Court  held  justified  in  holding  that  the  pre- 
sumption of  delivery  at  date  of  execution'of  a 
duly  executed  and  acknowledged  deed  bad  not 
been  overcome  by  the  evidence. 

5.  Frandiiient  oonveyaaoes  $s>2l&—  Wit*  net 
estopped  to  olalm  property  against  hnsband's 
subsequent  tort  Judgment  oreditora. 

Where  a  husband's  oreditor's  judgment 
against  him  was  for  injuries  from  hitf  au^mo- 
bile,  and  not  through  any  reliance  on  bis  own- 
ership of  premises  which  they  sought  to  sell 
under  execution,  his  wife  was  not  estopped  to 
claim  title  nnder  an  old  deed  recently  recorded. 

6.  Fraudulent  conveyances  ^=3299(12) — Evi- 
dence held  to  show  no  fraud  In  debtor's  eon- 
veyahco  to  his  wife. 

Evidence  held  sufiident  to  support  a  find- 
ing that  a  conveyance  by  a  debtor  to  his  wife 
was  not  in  fraud  of  bis  creditors. 

Department  1. 

Appeal  from  Superior  Court,  Orange  Ooon- 
ty;  W.  H.  Thomas,  Judge. 

Salt  by  Ednah  W.  Marple  against  0.  B. 
Jackson,  Sheriff,  Frederica  I/.  Blackburn,  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants Frederlca  L.  Blackburn  and  another 
appeal.    Affirmed. 

Elmer  S.  Moody  and  Porter  C.  Blackburn, 
both  of  Los  Angeles,  for  appellants. 

Tanner,  Odell  &  Taft,  of  Los  Angeles,  for 
respondent 
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I<AWLOR,  7.  This  Is  an  appeal  by  tbe  de- 
fendants Frederlca  L.  Blackburn  and  Oliver 
V.  Blackburn,  her  husband,  from  a  judgment 
In  favor  of  the  plaintiff,  Bdnah  W.  Marple,  In 
an  action  to  enjoin  the  sale  under  execution 
of  certain  real  estate  situated  In  Orange  coun- 
ty, alleged  to  be  the  separate  property  of  the 
plaintiff.  The  record  on  appeal  is  presented 
In  typewriting. 

On  April  20, 1916,  Mrs.  Blackburn  secured  a 
judgment  In  the  superior  court  of  Los  Angeles 
county  against  plaintiff's  husband,  R.  S.  Mar- 
ple, in  the  sum  of  11,028.95.  On  July  6,  1817, 
ezecatlco  was  issued  on  tbe  judgment,  direct- 
ing C.  B.  Jackson,  sheriff  of  Orange  county, 
to  levy  execution  upon  tbeSe  premises.  It  is 
the  sale  of  the  property  under  this  execution 
which  respondent  here  seeks  to  enjoin.  She 
bases  her  claim  of  title  on  a  de^  from  R.  S. 
Marple  to  her,  which  recites  that  it  is  made 
in  consideration  of  love  and  affection.  This 
deed  bears  the  date.  May  12,  1906,  and  was 
acknowledged  on  that  day,  but  was  not  re- 
corded until  February  14,  1910.  Appellants 
denied  that  the  premises  were  the  separate 
property  of  respondent,  and  alleged  that  they 
were  the  separate  projwrty  of  R.  S.  Marple, 
basing  their  daim  on  the  grounds  (1)  that 
the  deed  from  Marple  to  respondent  was  void 
for  want  of  delivery,  and  (2)  that,  as  a  volun- 
tary transfer  made  without  valuable  consid- 
eration, It  was  made  by  Marple  In  contempla- 
tion of  insolvency  and  with  the  intention  of 
defrauding  his  creditors.  The  cause  was  tried 
fay  the  court,  whl(^  found  inter  alia  that  all 
the  allegations  of  the  complaint  were  true, 
and,  as  heretofore  noted,  rendered  judgment 
In  respondent's  favor,  adjudging  that  the 
premises  were  her  separate  property,  and  re- 
straining appellants  from  proceeding  with  the 
levy  of  the  execution  upon  them. 

[1]  1.  At  the  trial  respondent  introduced  in 
evidence  the  gift  deed  and  rested.  Appellants 
thereupon  called  respondent  and  later  her 
busband  as  witnesses.  After  the  latter  had 
answered  some  preliminary  questions  re- 
'qtondoit  objected  to  his  examination  regard- 
ing eltfaer  the  delivery  of  the  deed  or  tbe  sur- 
rounding drcnmstances,  on  the  ground  that, 
UDdeor  snfodivlston  1  of  section  1881  of  the 
Code  of  Oini  Procedure,  "a  husband  cannot 
testify  against  his  wife."  The  objection  was 
fiustained,  and  appellants'  first  contention  is 
that  this  ruling  was  erroneous. 

Subdivision  1  of  said  section  reads  In  part: 

"A  hnsband  cannot  be  examined  for  or  against 
Us  wife  without  ber  consent;  nor  a  wife  for 
or  against  her  hnsband,  without  bis  consent; 
nor  eon  either,  during  the  marriage  or  after- 
wards, be,  withoQt  tbe  consent  of  the  other,  ex- 
amined as  to  any  communication  made  by  one 
to  the  other  during  tbe  marriage." 

In  People  ▼.  Langtree,  64  Gal.  256,  30  Pac. 
813,  the  defendant  was  charged  with  biurgla- 
ry.  In  discussing  the  question  whether  the 
-court  erred  In  excluding  the  testimony  of  a 
Mrs.  Brandon,  which  testimony  tended  to  c»- 


tablish  the  innocence  of  tbe  defendant  and 
the  guilt  of  the  witness'  husband,  it  was  said, 
after  quoting  the  above  Code  section: 

"This  is  the  provision  of  the  Code  upon  the 
subject,  and  it  must  prevail.  •  •  •  'A  wife 
cannot  be  examined,  tor  or  against  her  hnsband, 
without  his  consent.'  *  *  *  If  examined  in 
an  action  or  proceeding  to  which  be  was  a 
party,  she  wosid  undoubtedly  be  examined  for 
or  against  him.  Any  witness  examined  in  an 
action  or  proceeding  is  examined  for  one  party 
and  against  tbe  other  therein.  *  *  *  If  the 
husband  of  this  witness  had  been  a  party  to  the 
action  on  trial,  she  could  not  have  been-  exam- 
ined at  all  without  his  consent." 

We  quote  from  Fitzgerald  v.  Livennore,  2 
CaL  Unrep.  744, 13  Pat  167: 

"Tbe  wife  of  the  plaintiff  was  called  as  a 
witness  for  the  defendant,  and  gave  testimony 
against  the  plaintiff  without  his  consent  Her 
testimony  was  material.  •  •  •  We  think  the 
evidence    •    •    •    was  incompetent." 

In  our  opinion  there  was  no  error  In  tbe 
ruling  complained  of.  While  It  Is  true  that, 
as  was  said  In  People  v.  Langtree,  supra, 
quoting  from  Schouler  on  Hnsband  and  Wife, 
85,  "The  prevailing  tendency  •  •  •  is  to 
regard  the  domestic  confidence  or  tbe  ties  of  a 
spouse  as  of  little  consequence  compared  with 
the  public  convenience  of  extending  the 
means  of  ascertaining  the  truth,"  yet,  under 
the  unequivocal  language  of  the  first  sentence 
of  the  Code  section,  it  is  clear  that,  without 
respondent's  consent,  Marple  was  not  a  com- 
petent witness. 

For  this  reason  It  will  be  unnecessary  to 
consider  whether  the  evidence  of  the  circum- 
stances surrounding  the  delivery  of  tbe  deed 
falls  within  the  privilege  as  to  communica- 
tions. The  testimony  was  inadmissible,  not 
because  the  communication  was  privileged, 
but  because  Marple  was  incompetent  to  testi- 
fy against  bis  wife,  a  party  to  the  action. 

Poulson  V.  Stanley,  122  Cal.  655,  56  Pac. 
605,  68  Am.  St.  Rep.  73;  People  v.  Loper,  lOB 
Cal.  6, 13, 112  Pac.  720,  Ann.  Cas.  1912B,  1198, 
and  Savings  Union  Bank,  etc.,  Co.  v.  Crowley, 
176  Cal.  543,  169  Pac.  67,  are  cited  by  appel- 
lants In  support  of  this  contention.  But  to 
each  of  those  cases  tbe  question  was  as  to  the 
nature  of  the  particular  communications  with 
regard  to  which  testimony  was  sought  to  be 
elicited,  and  In  none  of  them  was  the  spouse, 
for  or  against  whom  the  testimony  was  of- 
fered, a  party. 

Mitchell  V.  Superior  Court,  168  Cal.  426, 
125  Pac.  1061,  Is  also  dted  by  appellants  on 
this  point  That  case,  however,  was  a  con- 
tempt proceeding  which,  as  the  court  said, 
was  "in  its  nature  andUary  to  the  divorce 
actlcm  [previously  instituted  by  the  wife]  and 
subject  to  the  rules  with  reference  to  the  com- 
petency of  witnesses  In  that  action."  It  was 
held,  therefore,  that,  inasmuch  as  the  wife 
was  a  competent  witness  against  tbe  husband 
In  the  divorce  action.  It  was  proper  to  allow 
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her,  upon  her  own  affidavit,  to  Institute  con- 
tempt proeeedlngs  against  blm  on  account  of 
his  failure  to  comply  with  the- court's  direc- 
tion to  pay  her  alimony.  The  case  is  plainly 
distinguishable  from  the  one  at  bar. 

[2]  2.  We  shall  next  consider  appellants' 
contention  that  "the  facts  clearly  show  that 
there  was  never  any  delivery  of  the  deed." 
It  is  alleged  in  the  complaint  that  respondent 
was  the  owner  of  the  premises  by  virtue  of 
the  deed  of  May  12,  1906.  From  the  finding 
that  all  of  the  allegations  of  the  complaint 
are  true  It  must  be  Implied  that  the  court 
found'  the  deed  was  duly  delivered.  The  ap- 
pellants question  the  sufficiency  of  this  evi- 
dence to  supiKirt  the  finding. 

[3]  At  the  outset  it  is  to  be  observed  that 
the  deed  was  duly  executed  and  acknowl- 
edged, and  hence,  under  section  1055  of  the 
Oivll  Code,  it  must  be  presumed  prima  fade 
to  have  been  duly  delivered  on  the  date  it 
bears.  Branson  v.  Caruthers,  49  Cal.  374,  880. 
The  question  then  becomes,  Was  this  pre- 
sumption overcome  by  appellants? 

The  respondent  testified  that  she  could  not 
remember  the  precise  date  of  the  delivery  of 
the  deed,  but  that  It  was  "12  or  14  years  ago"; 
that  there  were  present  at  the  time  of  the  de- 
livery, besides  herself  and  her  husband,  a 
Mr.  and  Mrs.  Sanborn,  a  Miss  Hyatt,  and 
Charles  D.  Ballard,  a  notary  public;  that 
prior  to  that  occasion  she  had  loaned  her 
husband  considerable  sums,  in  return  for 
which  he  had  promised  "to  deed  me  property 
*  *  *  as  soon  as  he  got  hold  of  some"; 
that  she  knew  nothing  about  the  preparation 
of  the  Instrument  itself;  that  she  "couldn't 
Just  remember,"  but  thought  she  had  received 
the  deed  from  Ballard  and  had  then  laid  it 
"up  on  the  book  case" ;  that  the  next  morn- 
ing she  and  her  husliand  took  the  deed  and 
deposited  It  in  a  safe  deposit  box;  that  the 
.key  to  this  box  was  sometimes  in  her  hus- 
band's, and  sometimes  in  her  own  custody; 
that  they  both  frequently  opened  the  box  and 
examined  its  contents,  but'  that  she  was  al- 
ways accomx>anled  by  her  husband  on  such 
occasions;  that  Just  before  the  trial  of  the 
action  in  which  appellants  secured  the  Judg- 
ment, which,  according  to  the  complaint,  they 
threaten  to  enforce  against  these  premises, 
she  and  her  husband  took  the  deed  from  the 
box,  and  she  personally  filed  it  for  record  on 
February  14,  1916;  that  the  reason  why  the 
deed  was  not  recorded  prior  to  that  time  was 
that  when  it  was  executed  her  husband  had 
expressed  the  desire  not  to  have  it  recorded, 
saying,  "I  don't  like  to  have  It  appear  I 
haven't  anything  in  my  own  name;"  that  it 
was  after  consulting  an  attorney  that  she  did 
record  the  deed;  and  that  at  all  times  her 
husband  bad  the  management  and  control  of 
the  property. 

Ballard,  testifying  for  respondent,  stated 
that  he  had  prepared  the  deed  at  Mr.  Marple's 
request,  and,  as  to  the  circumstances  sur- 
rounding the  alleged  delivery,  that  the  only 


thing  he  could  recall  was  "that  my  signature 
over  here  at  the  left  of  the  signature  of  the 
grantor  Is  a  signal  to  me  that  this  deed  was 
delivered  to  the  grantee  in  my  presence  or  by 
me,  because  I  never  put  my  signature  under 
the  insignia,  'Signed,  sealed  and  delivered,' 
unless  it  was  either  delivered  by  me  •  •  • 
or  by  the  grantor  In  my  presence." 

There  were  Introduced  in  evidence  an  as- 
sessment "list"  containing'  Marple's  sworn 
statement  that  be  was  the  owner  of  these 
premises,  and  two  mortgages  on  the  property, 
each  executed  by  respondent  and  her  husband. 

It  is  de<dared  in  Devlin  on  Deeds,  |  284, 
that— 

"Where  a  grantor  executed  a  deed  •  •  • 
to  Ills  wife,  the  fact  that  she  placed  the  deed 
after  delivery  where  her  husband  equally  with 
herself  could*  have  access  to  it  does  not  change 
its  legal  effect  as  a  conveyance." 

And  It  was  held  in  Lewis  v.  Bums,  122  Gal. 
358,  55  Pac.  132: 

"The  presumption  is  that  a  deed  duly  execut- 
ed was  delivered  at  its  date;  and  the  fact  that 
it  was  not  recorded  until  after  the  death  of 
the  grantor  does  not  render  the  deed  insuffi- 
cient evidence  of  its  delivery  at  its  date." 

Stone  V.  Dally,  185  Pac.  665,  was  a  case 
where  the  question  before  the  court  was  as 
to  the  delivery  or  nondelivery  of  two  deed& 
We  quote: 

"The  retaldng  of  possession  and  subsequent 
retention  of  the  instrument  by  Mrs.  Daily  is  not 
conclusive,  even  though  it  appear  that  it  was 
not  an  afterthought,  but  was  contemplated  by 
her  from  the  beginning.  It  is  a  very  strong 
circumstance  indicating  that  she  did  not  intend 
such  delivery  as  would  put  the  deed  beyond  her 
control  and  power  of  recall,  and  would  ordi- 
narily be  controlUug.  But  the  final  question 
always  is.  What  was  the  intent  with  which  the 
formality  of  a  delivery  was  gone  through  with? 
And  if  it  appear  indubitably  that  it  was  gone 
through  with  for  the  purpose  of  conveying  the 
property  then  and  there,  and  that  the  grantor 
desired  to  retain,  and  did  retain,  the  instrument, 
not  that  she  might  control  or  suspend  its  tak- 
ing effect,  but  for  the  purposes  of  custody  and 
safe-keeping  merely,  as,  for  instance,  to  insure 
its  not  being  recorded  because  she  did  not  wish 
her  husband  to  know  of  it,  any  contrary  infer- 
ence as  to  her  intent  arising  from  her  continued 
possession  of  the  instrument  is  of  necessity 
overcome,  and  the  fact  of  such  continued  pos- 
session becomes  immaterial.    •    •    • 

"The  case,  then,  is  one  where  the  formality  of 
a  deUvery  is  gone  through  with  with  tiie  intent 
of  making  an  immediate  effective  conveyancev 
but  after  deUvery  the  grantor  retains  posses- 
sion of  the  deed  for  purposes  of  safe-keeping. 
That  such  a  deUvery  is  valid  and  is  not  affected 
by  the  fact  that  the  instrument  subseqaently 
remains  in  the  possession  of  the  grantor  is 
well  established.    •    •    »" 

[4]  In  the  light  of  these  authorities  WC' 
think  It  clear  that  the  finding  must  be  upheld. 
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As  has  been  shown,  the  production  of  the  deed 
raised  a  disputable  presumption  that  It  bad 
been  duly  delivered.  It  Is  true  the  grantor 
continued  to  manage  and  control  the  prop- 
erty, and  that  at  his  request  the  deed  was 
not  recorded.  But  we  have  respondent's 
statement  that  she  had  received  the  deed.  It 
may  well  be  the  court  concluded,  from  Mar- 
pie's  request  not  to  record  the  deed,  that  both 
parties  Intended  that  title  should  pass,  and 
that  they  desired  not  to  make  known  the 
transaction  because  It  might  Injure  Marple's 
credit.  The  court  may  also  have  inferred 
that  the  placing  of  the  Instrument  In  the  de- 
posit box  was  for  safe-keeping.  And,  under 
the  ruling  In  Bias  v.  Reed,  160  Cal.  83,  42, 145 
Pac.  616,  519,  "the  force  of  an  executed  con- 
veyance is  not  to  be  Impaired  by  subsequent 
acts  or  declarations  of  the  grantor."  In  any 
event,  we  are  not  prepared  to  hold  the  court 
was  not  justilled  in  finding  that  appellants 
bad  not  overcome  the  presumption  In  favor 
of  delivery.  Appellants'  contention  Is  without 
merit. 

S.  Nor,  In  our  opinion,  can  appellants'  con- 
tention tttat  the  transaction  involving  the  ex- 
ecution and  delivery  of  the  deed  was  fraudu- 
lent as  to  creditors  be  sustained.  On  this 
point  the  court  found  it  was  not  true  that,  as 
alleged  in  the  answer,  the  transaction  was 
tainted,  with  fraud.  As  already  stated,  re- 
spondent testified  that  it  was  in  return  for 
loans  which  she  bad  made  to  her  husband 
that  the  latter  executed  and  delivered  this 
deed.  It  cannot  be  hdd  that  appellants  have 
advanced  any  sums  In  reliance  upon  the  facts 
that  the  record  title  stood  in  the  name  of 
lilarple,  or  that  he  continued  to  manage  and 
control  the  property.  Nor  is  there  any  show- 
ing that  the  grantor  was  Insolvent  or  even 
financially  embarrassed  at  the  time  the  deed 
was  executed  and  delivered.  Appellants  did 
not  secure  their  judgment  agaiost  Marple  un- 
til after  the  deed  had  been  recorded. 

[S]  It  should  be  noted,  moreover,  that  the 
action  in  which  appellants'  Judgment  was 
recovered  was  an  action,  not  upon  any  con- 
tractual obligation,  but  for  personal  injuries 
sustained  through  having  been  struck  by  Mar- 
ple's automobile,  and  was  prosecuted  against 
both  Marple  and  respondent,  so  that  the  obli- 
gation which  is  the  basis  of  appellants'  claim 
was  not  incurred  upon  the  faith  that  Marple 
was  the  owner  of  these  premises,  and  respond- 
ent cannot  be  estopped,  as  against  appellants 
at  least,  to  claim  that  this  is  her  separate 
property.  In  each  of  the  cases  cited  by  ap- 
pellant on  this  point  the  transfer  was  held 
fraudulent  because  the  complaining  creditors 
bad  advanced  funds  to  the  grantor  In  reliance 
on  the  fact  that  the  record  title  stood  In  his 
name.  As  we  have  seen,  such  Is  not  the  case 
bere. 

t(]  It  must  be  held  that  the  evidence  is 
sufficient  to  support  the  finding  that  there 
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was  no  fraud  either  in  the  execution  and  de- 
livery or  in  the  recordation  of  the  conveyance 
in  question. 
The  Judgment  is  affirmed. 

We  concur:    SHAW,  J. ;  OLNBT.  J. 


(184  Cal.  295) 

REVERT  V.  HESSE  et  al.     (L.  A.  6040.) 
(Supreme  Court  of  California.    Nov.  18,  1920.) 

1.  Appeal  and  error  «=s640— No  dismissal  for 
delay  In  notlee  for  transcript,  where  relief 
therefrom  granted  below. 

That  notice  to  the  clerk  to  prepare  a  tran- 
script was  not  filed  in  the  time  prescribed  by 
Code  Civ.  Proc.  (  853a,  is  not  ground  for  dis- 
missing  appeal;  relief  from  the  delay  having 
been  applied  for  and  obtained  in  the  trial  court. 

2.  Pledges  i&s>40— Pledgee  may  not  sell  or  dis- 
charge pledged  debt. 

While  a  pledgee  of  evidence  of  indebtedness 
may  assign  hia  interest  in  the  collateral,  the 
assignee  then  having  his  rights,  or  may  collect 
it  when  due,  he,  under  Civ.  Code,  {  3006i  may 
not  wltbbut  the  assignor'a  consent  sell,  com- 
promise, or  otherwise  discbarge  the  pledged 
debt  or  its  security. 

3.  Pledges  «s>3l  (4)— Pledgee  selling  or  re- 
leasing pledged  seosrlty  may  be  held  for  con- 
versloD. 

If  a  pledgee  of  evidence  of  indebtedness 
sells  or  releases  the  pledged  debt  or  its  securi- 
ty, otherwise  than  on  collection,  the  pledgor 
may  set  aside  the  sale  or  release,  if  other 
circumstances  permit,  or  hold  the  pledgee  for 
conversion. 

4.  Pledges  «=>3I(4)  — It  Is  conversion  for 
pledgee  to  release  pledged  mortgage. 

There  is  a  conversion  of  pledged  mortgages, 
they  being  released  without  the  consent  of  the 
pledgor  and  without  foreclosure  or  other  col- 
lection of  the  debt  immediately  secured  by 
them. 

5.  Principal  and  agent  «=9l59(l)— Prinolpal  li- 
able for  eonverslon  through  agent. 

One  for  whom  and  subject  to  whose  direc- 
tion assignees  of  pledged  mortgages  act  as 
trustees  in  taking  the  assignment  of  and  re- 
leasing the  mortgages  is  liable  for  the  conver- 
sion thus  accomplished  through  his  agents. 

6.  Conspiracy  ®=>6— Wrong  resulting  in  dam- 
age, the  cause  of  action. 

Where  several  are  sued  for  a  civil  wrong, 
it  is  such  wrong  resulting  in  damage,  and  not 
the  conspiracy  to  commit  it  which  constitutes 
the  cause  of  action. 

7.  Conspiracy  «s»l4— Makes  each  llaMe  as 
Joint  tort-feasor  for  all  damages. 

The  result  of  a  conspiracy  pursuant  to 
which  a  civil  wrong  is  done  is  to  render  each 
conspirator  responsible  as  a  joint  tort-feasor 
for  all  damages,  regardless  of  the  degree  of  his 
activity  and  though  he  was  not  a  direct  actor. 
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8.  Conspiracy  «=al4i-i)olit  neovary  Kgalmt 
all  conspirator;. 

Joint  recovery  of  damagea  may  bo  had 
acaiost  all  parties  to  a  «onapiracy  pursuant  to 
which  a  cItII  wrong  la  done. 

9.  Coaspiraoy  itE3>l9— Finding  of  oonsplracy  to 
defraud  by  conversion  of  pledged  mortgages 
warranted. 

Circamstances,  indndlng  relations  and  in- 
terest of  parties,  held  to  warrant  finding  of 
conspiracy  to  defraud,  by  conversion  of  pledged 
mortgage,  between  one  taking  a  qualified  as- 
signment thereof  by  way  of  pledge,  and  im- 
mediately, without  consideration,  assigning  it 
absolutely  to  one  who  released  it,  and  the 
grantee,  subject  to  the  mortgage,  of  the  mort- 
gaged property,  and  her  husbaad,  as  trustee  for 
whom  she  had  taken  tide. 

10.  Conspiracy  «=»  1 3— Persona  participating  as 
agents  liable  for  damages. 

Persons  are  liable  for  participating  in  a 
conspiracy  to  do  a  civil  wrong,  though  acting 
merdy  as  agents,  and  though  unacquainted  with 
the  detaUa  of  the  scheme. 

11.  Conspiracy  .«=9 1 3— Receipt  or  expectation 
of  benellt  not  necessary  for  civil  liability. 

To  make  a  conspirator  liable  for  damages 
for  the  wrong  done  pursuant  to  the  conspiracy, 
it  is  not  necessary  that  he  should  have  received 
or  expected  benefit  from  the  wrongful  act. 

I?.  Trover  and  convorslon  «=95(^Daaiages  for 
conversion  of  note,  face  value. 
Prima  fade  the  measure  of  recovery  for 
conversion  of  a  note  or  other  money  seonrity 
is  its  face  value,  with  interest 

13.  Pledges  <8=336— Damages  for  conversion  of 
pledged  mortgage.  Its  value,  less  debt  to 
pledgee. 

Where  a  pledged  debt  is  converted  by  the 
pledgee,  the  amount  due  him  is  to  be  deducted 
from  the  value  of  the 'debt  converted  in  deter- 
mining the  damages. 

14.  Pledges  ®=»36— Relative  to  damages  for 
oonvsrslon  of  pledged  mortgage  held  water 
stock  was  to  be  regarded  as  held  for  beneflt 
of  the  land. 

Relative  to  damages  for  conversion  of  a 
mortgage  by  release  thereof  by  its  pledgee,  wa- 
ter stock,  appurtenant  to  the  mortgaged  land 
and  owned  by  the  landowner  at  time  of  giving 
the  mortgage,  is  to  be  regarded  aa  held  for  the 
benefit  of  the  land  at  the  time  of  the  release; 
one  who  had  bought  the  land  and  water  stock 
from  the  mortgagor,  and  was  a  party  to  the 
conspiracy  for  the  conversion,  though  default- 
ing in  payment  of  assessments  on  the  stock  and 
allowing  it  to  be  sold  therefor,  having  at  the 
sale  bought  it  in  the  name  of  another  and 
thereafter  to  the  time  of  the  release  having 
continued  to  so  hold  it,  and  having  treated  it 
as  appurtenant  to  the  land  in  the  matter  of 
a  subsequent  mortgage  and  a  later  sale  of  the 
land. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    IiesUe  B.  Hewitt,  Judge. 


Action  bj  Amanda  J.  Bevert  against  Ar- 
thur T.  Hease  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

John  B.  Haas  and  Earl  Daniels,  botb  of 
Los  Angeles,  for  appellants. 

John  E.  Daly,  James  H.  Daly,  and  Daly 
&  Daly,  all  of  Long  Beach,  for  respondent. 

LENNON,  J.  Action  for  damages  for 
fraudulent  conversion  In  securing  the  pos- 
session of  and  releasing  of  record  two  mort- 
gages on  premises  consisting  of  80  acres  of 
land  in  Imperial  county,  Gal. 

[1]  The  motion  to  dismiss  this  appeal, 
wlilch  was  made  upon  the  ground  that  appel- 
lants' notice  to  the  clerk  to  prepare  a  tran- 
script was  not  filed  within  the  time  prescrib- 
ed by  section  95Sa  of  the  Code  of  Civil  Proce- 
dure, Is  without  merit  In  the  cases  relied 
upon  by  respondent  in  support  of  the  motion 
there  was  no  transcript  on  file  in  tlie  Su- 
preme Gonrt,  either  for  the  reason  that  no 
transcript  was  prepared  because  no  notice 
was  given  to  the  clerk,  or  for  the  reason  that 
the  trial  Judge  refused  to  <»rtify  the  tran- 
script after  it  was  prepared,  on  the  ground 
that,  while  the  notice  to  the  derk  was  filed, 
it  was  not  filed  within  the  time  spedfled  by 
section  963a  of  the  Code  of  ClvU  Procedure. 
Under  such  circumstances  it  was  held  that 
the  Supreme  Court  was  without  power  to 
aid  the  appellant,  because  the  granting  of 
relief  from  failure  to  file  such  notice  within 
the  requisite  time  lay  solely  within  the  juris- 
diction of  the  trial  court  Estate  of  Keating, 
158  Cal.  109,  110  Pac.  109 ;  Fiske  v,  Gosbey, 
188  Cal.  334,  143  Pac.  611;  Brown  v.  Su- 
perior Court,  176  Cal.  141,  165  Pac.  429.  In 
the  instant  case,  however,  relief  from  the 
delay  in  filing  the  notice  was  not  sought  in 
the  Supreme  Court,  but  was  applied  for  and 
obtained  in  the  lower  court,  and.  the  tran- 
script having  been  certified  by  the  trial  judge 
and  filed  in  the  Supreme  Court  before  the 
motion  to  dismiss  the  appeal  was  made,  the 
case  must  be  considered  upon  Its  merits. 

Beginning  with  the  execution  of  the  two 
mortgages  in  question  by  Simon  F.  Fllnk  in 
May,  1915,  the  complaint  recounts  the  se- 
quence of  events  culminating  in  the  alleged 
conversion  as  follows:  The  mortgages  iu 
question  were  executed  as  security  for  two 
promissory  notes  of  $2,000  each,  given  by 
said  Simon  FIluk  in  part  payment  of  the 
purchase  price  of  the  land  hypothecated  by 
the  mortgages.  The  notes  and  mortgages 
were  made  In  favor  of  Amanda  J.  Revert, 
the  plaintiff,  and  one  Isaac  Bordner,  as  Joint 
tenants  with  right  of  survivorship,  and,  upon 
the  death  of  the  latter  in  September,  1915, 
plaintiff  became  the-  sole  owner  thereof. 
Plaintiff  subsequently  transferred  and  as- 
signed these  notes,  together  with  the  mort- 
gages upon  the  proi)erty  in  question,  to  one 
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Edwin  B.  QxoBFtv,  M  eollAteral  ■ecority  'or 
the  xMiyment  of  a  promissory  note  In  tlfe 
stun  of  ^SStJil,  payable  on  demand,  executed 
and  delivered  by  plaintiff  to  said  Onmsey. 
On  September  7, 1916,  after  the  recording  of 
the  aboye-mentloned  assignment,  plalntCGTs 
promissory  note  for  the  snm  of  9489.31  and 
the  notes  and  mortgages  held  as  collateral 
secarlty  therefor  were  assigned  by  B<dwln 
Gumsey  to  the  defendant  Sidney  ueaen,  who. 
In  torn,  on  September  12,  1916,  assigned  the 
said  notes  and  mortgages  to  Walter  Nlolon. 
On  September  14,  1918,  Walter .  Nlolon  re- 
leased the  two  Fllnk  mortgages  wlthont  no- 
tice to  plaintiff  or  demand  upon  her  -for  the 
payment  of  her  note  for  $489.31,  for  which, 
as  aboTe  stated,  the  mortgages  were  held  as 
collateral  security.  Plaintiff  has  never  re- 
ceived any  of  the  money  secured  by  the  FUnk 
mortgages. 

Prior  to  the  assignment  of  the  notes  and 
mortgages  by  Edwin  Oumsey  to  defradant 
Sidney  Beach,  to  wit,  on  June  6, 1916,  Simon 
Fllnk,  the  mortgagor,  sold  and  conveyed  the 
premises  described  In  said  mortgages,  sub- 
ject to  the  two  mortgages  aforesaid  and  to 
a  prior  mortgage  In  the  snm  of  $1,000  In 
favor  of  Margaret  Paine,  to  defendant  Ar- 
vllla  Hesse.  About  September  23,  1916,  on 
which  date  the  release  of  the  Fllnk  mortga- 
ges was  recorded,  defendant  Arvllla  Hesse 
and  her  husband,  defendant  Arthur  Hesse, 
'  borrowed  the  snm  of  $2,500  from  one  Charles 
SplUy,  securing  the  payment  of  the  same 
by  the  execution  of  a  trust  deed  to  the  prop- 
erty described  in  the  Fllnk  mortgages.  The 
premises  were  subsequently  sold  by  defend- 
ants Arvllla  and  Arthur  Hesse. 

Arthur  Hesse,  Arvllla  Hesse,  and  Sidney 
Beach  were  made  defendants ;  plaintiff  at- 
tempted to  join  Walter  Nlolon  as  defendant, 
but  was  unable  to  obtain  personal  service. 
The  complaint  further  alleges  that  the  as- 
signment of  the  Fllnk  mortgages  by  defend- 
ant Sidney  Beach  to  Walter  Nlolon  and  the 
release  by  the  latter  were  executed  wlthont 
consideration,  and  that  this  assignment  and 
release,  together  with  the  acts  subsequent 
thereto,  were  had  and  done  vrlth  the  full 
-knowledge  and  consent  of  each  and  all  of 
said  defendants'  with  the  fraudulent  intent 
of  defrauding  plaintiff  by  depriving  her  of 
her  rights  and  privileges  In  and  to  the  two 
mortgages  and  tn  pursuance  of  a  conspiracy 
among  all  of  the  defendants  to  convert  the 
notes  and  mortgages  to  their  own  use  and  to 
permit  defendants  Arthur  and  Arvllla  Hesse 
to  dispose  of  the  premises  freed  from  said  in- 
cumbrances. It  is  further  alleged,  upon  in- 
formation and  belief,  that  defendants  Arthur 
and-  Arvllla  Hesse  agreed,  upon  the  release 
of  said  mortgages,  to  place  a  new  first  mort- 
gage or  incumbrance  upon  the  premises  and 
"to  divide  any  surplus  derived  from  said 
new  incumbrance  after  payment  of  said  mort- 
gage of  Margaret  N.  Falne,  and  thereafter 
193  P.— 80 
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to  siU  said  deaorlbed  premises,  and  divide 
the  proceeds  of  snch  sale  among  said  defend- 
ants." Damages  are  alleged  in  the  sum  of 
$3,608.17.  The  answer  denies  the  allegations 
of  consplracTt  aonverslon,  and  damages,  and 
alleges,  by  way  of  an  affirmative  defense, 
that,  at  the  time  of  the  assignment  to  Sidney 
Beach,  the  notes  of  Simon  Flink  were  worth 
no  more  than  the  amount  for  which  they 
were  assigned  as  collateral  security,  namely, 
$488.31.  The  trial  court  made  its  findings  of 
fact  in  substantial  accord  with  the  allega- 
tions of  the  complaint,  and  gave  Judgment 
against  the  defendants  Arthur  Hesse,  Ar- 
vllla Hesse,  and  Sidney  Beach,  Jointly  and 
severally,  for  the  sum  of  $3,608.17,  which 
was  the  face  value  of  the  mortgage  notes,  less 
the  amoimt  of  the  note  for  the  payment  of 
which  they  were  held  as  collateral  security, 
with  Interest  thereon  from  September  23, 
1916,  from  which  Judgpient  defendants  ap- 
peal. 

[t6]  While  a  pledgee  to  whom  an  evidence 
of  debt  has  been  pledged  can  collect  the  same 
when  due,  he  cannot  sell,  compromise,  or 
otherwise  disc^liarge  the  pledged  debt,  or  the 
security  therefor,  wlthont  the  consent  of  the 
Iriedgor.  Civ.  Ck>de,  sec.  3006.  Such  a  pledg- 
ee may,  of  course,  assign  his  Interest  in  the 
collateral  to  an  assignee,  who  thereupon  ac- 
quires the  rights  of  the  pledgee  (Pease  v. 
S5txgerald,  31  Cal.  App.  727,  181  Pac.  606), 
but,  aside  from  this. right  of  assignment,  Ills 
control  over  the  debt  is  limited  to  the  right 
to  hold  the  same  and  collect  at  maturity; 
if  he  sells  or  releases  the  debt  or  security 
otherwise  than  upon  collection,  the  pledgor 
may  set  aside'  the  sale  or  release,  if  other 
circumstances  permit,  or  hold  the  pledgee  for 
conversion.  Chester  v.  HIU,  66  Cal.  480,  6 
Pac.  182 ;  Kelly  v.  MaUock,  85  Cal.  122,  24 
Pac.  642 ;  Hunt  v.  Qlassell,  80  Cal.  App.  67S, 
159  Pac.  227 ;  Traders*  Bank,  etc.,  v.  Wilcox, 
163  Pac.  256.  It  is  not  disputed  that  the  as- 
slgnihent  by  plaintiff  to  Edwin  Gurnsey  of 
the  notes  and  mortgages  executed  by  Simon 
Fllnk  and  the  subsequent  assignment  thereof 
by  said  Gurnsey  were  assignments  by  way  of 
pledge.  It  also  appears  from  the  evidence 
that  defendants  Sidney  Beach  and  Arthur 
Hesse  were  fully  Informed  as  to  the  nature  of 
these  assignments.  There  was  an  attempt  on 
the  part  of  the  defendants  to  prove  that  the 
attorneys  who  arranged  the  assignment  for 
Gumsey  were'also  the  attorneys  for  plaintiff, 
and  that  these  attorneys,  at  the  time  of  the 
assignment  by  Gurnsey  to  Beach,  were  in- 
formed of  and  acquiesced  in  defendants'  plan 
for  releasing  the  mortgages.  This  attempt 
faUed  utterly,  for  not  only  was  there  no  com- 
petent evidence  that  the  attorneys  In  ques- 
tion were  aware  of  defendants'  purpose,  but 
there  was  no  proof  that  they  were  the  attor- 
neys for,  or  in  any  way  represented,  plain- 
tiff at  the  time  they  arranged  the  assignment 
from  Gumsey  to  Beach.    Inasmuch  as  the 
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pledged  mortgages  were  released  without  the 
consent  of  the  pledgor  and  without  foreclo- 
sure or  other  collection  of  the  debt  Imme- 
diately secured  by  them,  there  was  a  conrer- 
sion  of  the  pledged  property  In  the  instant 
case.  Moreover,  inasmuch  as  it  is  admitted 
that  the  assignee  Sidney  Beach  and  Walter 
Nlolon  acted  as  trustees  for  defendant  Arthur 
Hesse  and  subject  to  his  directions  In  talcing 
the  assignments  of  the  pledge  and  releasing 
the  mortgages,  defendant  Arthur  Hesse  is 
liable  for  the  conversion  thus  accomplished 
by  him  through  his  agents.  Horton  v.  Jack, 
126  Cal.  621,  58  Pac.  1051.  This  proposition 
appears  not  to  be  seriously  questioned  by  ap- 
pellants, who  rely  primarily  upon  the  conten- 
tion that  the  evidence  was  InsufiScient  to 
support  the  finding  of  conspiracy  on  the  part 
of  defendants  Sidney  Beach  and  Arvllla  Hes- 
se, and  therefore  that  said  defendants  can- 
not be  held  Jointly  ,and  severally  liable  for 
damages.  Appellants  also  rely  upon  an  al- 
leged f&llnre  on  the  part  of  plaintiff  to  prove 
damage  from  the  conversion. 

[6-8]  It  is  a  general  and  well-settled  princi- 
ple of  law  that,  where  two  oi;  more  persons 
are  sued  for  a  dvll  wrong,  it  is  the  civil 
wrong  resulting  in  damage,  and  not  the  con- 
spiracy, which  constitutes  the  cause  of  action. 
Herron  v.  Hughes,  25  Cal.  656;  Davltt  v. 
Bakers'  Union,  124  Cal.  99,  56  Pac.  776; 
Dowdell  V.  Carpy,  129  Cal.  168,  61  Pac.  M8; 
Manner  v.  Slater,  148  Cal.  284,  83  Pac.  85. 
In  such  an  action,  the  major  significance  of 
the  conspiracy  lies  in  the  fact  that  it  renders 
each  participant  in  the  wrongful  act  responsi- 
ble as  a  Joint  tort-feasor  for  aU  damages 
ensuing  from  the  wrong.  Irrespective  of 
whether  or  not  he  was  a  direct  actor,  and 
regardless  of  the  degree  of  his  activity.  Co- 
hen V.  Fisher,  136  App.  Dlv.  238,  120  N.  Y. 
Supp.  646;  White  v.  White,  132  Wis.  121,  111 
N.  W.  1116;  Miller  v.  John,  208  111.  173,  70 
N.  B.  27.  A  plaintur  is  entitled  to  a  Joint 
recovery  of  damages  against  such  defendants 
as  he  can  show  have  united  or  co-operated 
in  inflicting  a  wrong  upon  him.  Herron  v. 
Hughes,  supra ;  More  v.  Finger,  128  Cal.  313, 
60  Pac.  933 ;  Nevln  v.  Gary,  12  Cal.  App.  1, 
106  Pac.  422. 

"The  law  recognizes  the  intrinsic  difficulty 
of  proving  a  conspiracy.  The  allegations  with 
reference  to  conspiracy  are  treated  as  matters 
of  inducement  leading  up  to  a  more  particular 
description  of  the  acts  from  which  conspiracy 
may  be  inferred.  *  *  *  The  conspiracy  may 
sometimes  be  inferred  from  the  nature  of  the 
acts  done,  the  relation  of  tbe  parties,  the  in- 
terests of  the  alleged  conspirators,  and  other 
circumstances."  Woodruff  v.  Hughes,  2  Oa. 
App.  361,  58  8.  B.  551;  Jemigan  v.  Wainer, 
12  Tex.  189. 

In  the  present  action,  while  plaintiff  was 
unable  to  prove  any  formal  agreement  be- 
tween defendants  Arthur  Hesse  and  Sidney 
Beach,  nevertheless,  there  was  before  the 


court  the  entire  transaction  resulting  in  tbe 
consummation  of  a  flagrant  fraud  upon  tbe 
plaintlfF,  In  which  transaction  defendant  Sid- 
ney Beach  participated  as  an  Intermediarr. 
There  was  also  the  undisputed  ftict  that,  'on- 
ly five  days  after  receiving  from  Oumsey  a 
qualified  assignment  of  the  Flink  notes  and 
mortgages  by  way  of  pledge,  defendant  Sid- 
ney Beach,  without  consideration,  transfer- 
red the  same  notes  and  mortgages  to  Nlolon 
by  an  absolute  assignment,  and  was  unable 
to  remember  whether  or  not  he  also  assigned 
plaintiff's  note  for  $489.31,  for  the  payment 
of  which  the  other  notes  and  mortgages  were 
held  by  him  as  security.  These  circumstanc- 
es, coupled  with  the  further  fact  that  defend- 
ants Sidney  Beach  and  Arthur  Hesse  were 
not  strangers,  but  were  on  more  or  less  in- 
timate terms,  occupying  the  same  office,  were 
sufficient  to  warrant  the  Inference  drawn  by 
the  trial  court  that  defendant  Sidney  Beadi 
was  a  party  to  a  conspiracy  which  had  for  its 
object  the  fraudulent  conversion  complained 
of  by  plaintiff.  Likewise,  as  regards  tbe  de- 
fendant Arvllla  Hesse,  there  are  the  facts 
that  she  took  title  to  the  premises,  subject  to 
the  recorded  mortgages  In  favor  of  plaintiff. 
In  iier  own  name  for  the  benefit  of  her  hus- 
band, and  held  the  same  for  him  at  the  time 
of  the  assignment  and  release  of  said  mort- 
gages by  other  agents  of  her  husband.  In 
addition,  there  is  to  be  considered  the  i>art 
assumed  by  her  in  the  various  transactions 
subsequent  to  the  release,  by  means  of  whicb 
her  husband  reaped  the  benefit  of  the  conver- 
sion of  the  mortgages,  the  execution  by  her, 
together  with  her  husband,  of  a  new  first  In- 
cumbrance upon  the  property  In  order  to 
obtain  a  loan  of  $2,500,  and  the  Joining  by 
her  In  a  conveyance  of  the  property  whA 
the  same  was  sold  free  from  plalnUtTs  mort- 
gages. In  coming  to  a  conclusion  upon  the 
question  of  the  implication  in  the  conspiracy 
of  the  defendant  Arvllla  Hesse,  all  these 
circumstances  were  to  be  weighed  by  tbe  trial 
court  against  the  only  evidence  offered  by 
this  defendant  In  her  own  behalf,  namely, 
her  own  denial  that  she  knew  anjrthlng  about 
tbe  transaction  in  which  her  hasbahd  was 
involved. 

[10,  11]  The  fact  that  defendants  Sidney 
Beach  and  Arvllla  Hesse  acted  solely  as  the 
trustees  or  agents  of  defendant  Arthur  Hesse 
does  not  constitute  a  valid  defense,  for  a 
person  is  liable  for  his  participation  in  a 
conspiracy,  having  for  its  object  the  conoonis- 
sion  of  a  wrongful  act,  even  though' he  acts 
only  as  an  agent  for  another,  and  is  unac- 
quainted with  tbe  details  of  the  scheme. 
Brumley  v.  Speedway,  etc.,  Co.,  138  Tenn. 
634,  198  S.  W.  776. 

"A  number  of  persons  may  conspire  to  do 
an  unlawful  act,  and  each  becomes  respooaible 
for  acts  done  in  furtherance  of  the  conspiracy. 
It  would  be  no  defense  as  to  any  one  of  them 
to  show  that  his  participation  was  sot  necea- 
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ury  to  the  aceompIisluneDt  of  the  altimate  pur- 
pose, and  that  it  wonld  have  been  consmn- 
mated  if  he  had  not  become  a  conspirator." 
Green  ▼.  Cochran,  48  Iowa,  644,  650. 

Plaintiff's  omission  to  prove  that  said  de- 
fendants Sidney  Beach  and  Arvllla  Hesse 
received  pecuniary  compensation  as  a  result 
of  the  conversion  is  Immaterial.  Those  who 
aid  in  the  commission  of  a  wrongful  act  by 
another  are  liable  for  the  resulting  damages, 
although  they  expected  no  benefit  from  the 
wrongful  act  and  in  fact  received  none. 
Bnimley  v.  Speedway,  etc.,  Ck).,  supra ;  Breed- 
love  V.  Bundy,  96  Ind.  319;  Felsenthal  v. 
Thleben,  23  111.  App.  569.  It  follows  that 
the  finding  of  the  trial  court,  to  the  effect 
that  defendants  Sidney  Beach  and  Arvilla 
Hesse  joined  with  defendant  Artliur  Hesse 
in  a  conspiracy  whereby  plaintiff  was  de- 
frauded of  her  Interest  In  the  FUnk  notes 
and  mortgages  by  a  conversion  thereof,  can- 
not be  disturbed, 

[12,  13]  With  regard  to  the  question  of 
damages,  the  general  rale  Is  that  where  a 
note  or  other  money  securities  have  been 
converted,  "their  owner  is,  prima  fade,  en- 
titled to  recover  their  face  value  with  in- 
terest." Sutherland  on  Damages  (4th  Ed.) 
vol.  4,  i  1132.  Where  the  converted  debt  was 
held  by  way  of  pledge,  the  amount  due  the 
pledgee  on  the  principal  debt  must  be  de- 
ducted from  the  value  of  the  debt  converted 
(Oay  V.  Moss,  34  Cal.  125),  and  this  was  done 
by  the  trial  court  in  the  Instant  case.  Ap- 
pellant sought  to  further  mitigate  the  dam- 
ages by  attempting  to  prove  that  the  Fllnk 
notes  were  not  worth  their  face  value,  owing 
to  the  small  value  of  the  security  and  the 
Insolvency  of  the  maker. 

[1«1  At  the  time  the  mortgages  were  exe- 
cuted, the  mortgagor,  FUnk,  owned  76  shares 
of  watbr  stock  appurtenant  to  the  mortgaged 
land.  While  there  was  a'  conflict  of  testi- 
mony as  to  the  value  of  the  land  wtth,  the 
appurtenant  water  stock,  there  was  uncon- 
tradicted testimony  that  the  land  without  the 
water  stock  was  practically  worthless.  Ap- 
pellants contend  that,  In  determining  the 
value  of  the  land  as  security  for  the  notes  in 
question,  the  water  stock  cannot  be  taken 
into  consideration,  for  the  reason  that,  prior 
to  the  conversion  of  the  mortgages,  the  water 
stock  had  been  sold  for  a  default  In  the  pay- 
ment of  assessments  thereon.  Upon  an  ex- 
amination of  the  testimony  of  defendant 
Arthur  Hesse  on  this  phase  of  the  case,  It 
appears  that,  after  purchaEdng  the  premises 
and  water  stock  In  question,  said  defendant 
made  default  in  the  payment  of  assessments 
on  the  water  stock.  The  stock  was  thereupon 
sold  to  meet  the  delinquent  assessments,  eCai 
at  the  sale,  which  occurred  June  30,  1916, 
defendant  Arthur  Hesse  purchased  said  stock 
In  the  name  of  a  third  party  acting  In  de- 
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fendant's  behalf.  Defendant  Arthur  Hesse 
continued  to  hold  the  water  stock  in  the 
name  of  this  third  party  until  after  the 
release  of  the  Fllnk  mortgages.  In  view  of 
the  fact  that  defendant  Arthur  Hesse  bought 
in  the  water  stock  with  full  knowledge  of 
the  circumstances  and  treated  it  as  appur- 
tenant to  the'  land  in  question  for  other  pur- 
poses, assigning  the  stock  to  Spitly  at  the 
time  the  trust  deed  to  the  property  was  exe- 
cuted as  security  for  the  $2,500  borrowed  from 
Spitly,  and  transferring  the  ownership  in  the 
stock  to  the  purchaser  of  the  property  when 
the  latter  was  finally  sold  by  defendants, 
said  defendant  cannot  be  permitted  to  take 
advantage  of  his  own  default  In  order  to  de- 
crease the  value  of  plaintiffs  securities.  The 
water  stock  must  be  regarded  as  held  for  the 
benefit  of  the  land  at  the  time  of  the  release 
of  plaintiff's  mortgages,  and  the  enhancement 
of  the  value  of  the  land  by  the  water  stock 
was  properly  taken  Into  consideration  in  de- 
termining the  value  of  the  converted  securi- 
ties. There  was  a  conflict  of  testimony  as 
to  the  value  of  the  land  with  the  water 
stock,  from  which  the  trial  court  was  war- 
ranted In  finding  that  said  value  was  suffi- 
cient to  protect  the  Fllnk  notes  to  the  extent 
of  their  face-  value.  Therefore,  conceding 
that  appellants  succeeded  In  proving  the  in- 
solvency of  Fllnk,  the  maker  of  the  notes, 
which  Is  doubtful,  nevertheless,  the  finding 
of  the  trial  court  that  the  notes  were  worth 
their  face  value  Is  sustainable  upon  the 
theory  that  the  property  hypothecated  by  the 
mortgages  was  ample  security  for  the  full 
value  of  the  notes. 
The  judgment  Is  aflSrmed. 

We  concur:    WILBUR,  J.;  8LOANB,  J. 


(184  Gal.  8S0) 
SIMONS    BRICK    CO.   v.    WIGLESWORTH. 
(L.  A.  6063.) 

(Supreme  Court  of  California.    Nov.  20, 1920.) 

1.  Guaranty  «s»6— Aoceptaiwe  of  offer  of  gaar- 
anty  llmiteil  to  time  parties  reaaoaaiily  had 
In  mind. 

■Defendant's  statement  that,  if  plaintiS 
would  employ  a  particular  company  to  vaccinate 
its  hogs  with  anti-cholera  serum,  he  would 
personally  warrant  or  guarantee  the  immunity 
of  the  hogs  from  cholera,  was  a  proposal  which 
bad  to  be  accepted  vdtliin  such  time  as  the  par- 
ties contemplated  it  would  remain  open,  and,  in 
the  absence  of  express  understanding,  within 
such  time  as  they  reasonably  had  in  mind  un- 
der the  circumstances. 

2.  Guaranty  «=99 1— Finding  that  offer  of  guar- 
anty was  Intended  to  remain  open  and  was 
part  of  subsequent  contract  held  warranted. 

An  implied  iinding  that  it  was  understood 
that   defendant's   offer   to   guarantee   the  Im- 
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ini|nlt7  of  plaintiff's  trngt  from  cholera,  il 
plaintiff  would  employ  a  certain  company  to 
vaccinate  them,  should  remain  open  until  plain- 
tiff vaccinated  the  hogs,  and  that  the  employ- 
ment of  the  speciiied  company  some  months 
later  was  on  an  understandiog  of  which  the 
guaranty  was  a  part,  keld  supported  by  tlie 
facts  shown. 

3.  Guaranty  «=s6 — Guaranty  of  reauita  or  use 
of  antt-cholera  serum  not  blading  when  made 
after  use. 

Defendant's  statement  to  plaintiff's  presi- 
dent, after  plaintiff  had  employed  a  company 
in  which  defendant  was  interested  to  vac- 
cinate its  hogs  for  cholera,  that  be  guaranteed 
the  results  of  the  use  of  bis  aemm  was  not  a 
binding  promise. 

4.  Frauds,  statute  of  «=»I7— So-ealled  guar- 
anty need  not  be  In  writing  unless  a  promlso 
to  answer  for  another's  debt. 

A  promise  which  may  be  aptly  termed  a 
"guaranty"  is  not  required  to  be  in  writing 
by  Civ.  Code,  {{  1624,  2787,  2793,  27M.  and 
Code  Civ.  Proc.  {  1973,  unless  it  is  a  promise 
to  answer  for  the  debt,  detaolt,  or  miscarriage 
of  another. 

5.  Animals  «=s>23(l)— On  vaccination  of  hogs 
there  Is  Implied  warranty  of  skill  bat  not  of 
rosttlts. 

Where  a  vaccine  company  was  employed  to 
vaccinate  plaintiff's  hogs  for  cholera,  there  was 
an  implied  warranty  or  agreement  that  reason- 
able skill  and  care  would  be  exercised  in  the 
selection  and  applicotion  of  the  vaccine,  but 
no  implied  warranty  that  the  hogs  would  be 
rendered  immune  to  cholera. 

6.  Anifflait  «=s>23(l)— No  OKpreas  warranty  of 
results  of  antl-oholera  serum  held  to  have 
been  created. 

Where  the  agent  of  a  vaccine  company  em- 
ployed to  vaccjnate  plaintiff's  hogs  for  cludera 
called  on  plaintiff's  president  some  time  prior 
to  the  employment  and  left  an  advertising 
pamphlet  containing  a  form  of  warranty  con- 
tract, but  it  was  not  read  by  plaintiff's  presi- 
dent or  executed  and  did  not  enter  into  the  sub- 
sequent employment,  there  was  no  express 
warranty. 

7.  Frande,  statute  of  «=325— Guaranty  of  fil- 
miment  of  warranty  by  another  within  stat* 
Nta,  though  the  other  makos  no  warraety. 

If  defendant's  statement  that,  if  plaintiff 
would  employ  a  certain  company  to  vaccinate 
its  hogs  for  cholera,  he  would  warrant  or  guar- 
antee their  immunity  from  cholera,  was  only 
a  promise  to  insure  the  obligation  of  the  com- 
pany warranting  results  of  the  vaccination 
assuming  that  such  warranty  would  be  made.  It 
was  a  promise  within  the  statute,  and  the  fact 
that  no  warranty  was  made  by  the  company 
did  not  change  its  nature  ot  avoid  the  neces- 
sity for  its  being  in  writing. 

8.  Frauds,  statute  of  «=»23(i)— Direot  guar- 
aaty  of  results  of  aBti-oholera  seram  sold  hy 
another  need  not  be  la  writing. 

Where  defendant's  statement  that,  tt  plain- 
tiff would  employ  a  certain  company  to  vac- 
cinate its  hogs  for  cholera,  he  would  guarantee 


tiieir  immuolty  from  dioler*,  was  intended  as 
a  promise  that  he  would  directly  guarantee  the 
efficacy  of  the  anti-cholera  semm,  and  not  mrre- 
ly  as  a  promise  to  stand  good  for  the  folilU- 
ment  by  the  company  of  its  guaranty  or  war- 
ranty, the  prumlse  was  enforceable  though  not 
in  writing. 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  L.  H.  Valentine,  Judge. 

Action  by  the  Simons  Brick  Comt>any 
against  Ed  Wlglesworth.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

W.  A.  Alderson  and  K.  A.  Miller,  botb  of 
Los  Angeles,  and  Koyes  A  Heath,  of  Kaxisas 
City,  Mo.,  for  appellant 

Richard  J.  O.  Culvei^  ot  Los  Angeles,  for 
respondmt. 

OLNET,  J.  This  Is  an  appeal  by  the  de- 
fendant from  a  Judgment  against  him  upon 
his  alleged  contract  that,  if  the  plaintiff 
would  employ  a  certain  company  known  as 
the  Interstate  Vaccine  Company  to  vaccinate 
the  plaintiff's  hogs  with  anti-cholera  serum, 
the  defendant  trould  personally  warrant  or 
guarantee  that  such  vaccination  would  ren- 
der the  hogs  Immune  from  cholera,  and  be 
would  pay  for  any  bog  vaccinated  which  sub- 
sequently died  of  that  disease.  The  trial 
court  found  that  a  contract  of -the  character 
stated  was  made;  that  the  plaintiff  In  re- 
liance upon  it  employed  the  Interstate  Vac- 
cine Company  to  vaccinate  Its  hogs;  that 
Its  bogs  were  so  vacdnated;  that  a  nnmber 
thereafter  died  of  cholera ;  and  that  the  net 
loss  to  the  plaintiff  by  the  death  of  the  hogs 
was  $5,637JZ0,  for  which  Judgment  was  given 
the  plaintiff.  There  are  but  two  qnestioas 
presented  by  the  appeal:  First,  Is  the  finding 
that  there  was  a  contract  supported  by  the 
evidence?  And,  second,  was  the  promise  of 
the  defendant  upon  which  the  claim  of  con- 
tract Is  based,  and  whidi  admittedly  was 
oral  only,  one  which  liad  to  be  in  writing  un- 
der the  statute  of  frauds? 

[1-3]  As  to  the  first  question,  the  sulBciency 
of  the  evidence  to  sustain  the  finding  men- 
tioned, there  was  direct  evidence  as  to  the 
making  of  a  promise  by  the  defSndant.  It 
also  appears  dearly  that  the  promise  when 
made  was  intended  to  be  contractual  in 
character;  that  is,  was  intended  as  the  defi- 
nite assumption  of  an  obligation  by  the  de- 
fendant In  case  it  were  accepted  by  the  plain- 
tiff. According  to  the  evidence,  the  defend- 
ant, in  the  spring  of  1916,  called  on  the 
president  of  the  plaintiff,  stated  that  he  was 
the  president  and  prindpal  stockholder  of 
the  Interstate  Vacdne  Company,  endeavored 
to  persuade  the  president  -of  the  plaintiff  to 
have  its  hogs  vaccinated  by  that  company, 
and  in  that  connection  stated  that.  If  his 
company  were  employed  to  do  this,  he  per- 
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sonally  TTouId  guarantee  tbe  immunity  of 
the  hogs  from  chcdera  for  tbe  balance  of 
tbeir  natural  lives,  and  would  pay  tbe  value 
of  any  that  might  subsequently  die  of  chol- 
era. If  this  proposal  had  been  accepted  then 
and  there  by  the  plaintiff  by  the  employment 
of  the  vaccine  company,  there  could  be  no 
doubt  as  to  the  existence  of  the  contract  or  as 
to  the  sufficiency  of  the  evidence  to  sustain 
tbe  finding  that  there  was  a  contract  The 
only  doubt  in  the  matter  arises  from  tbe 
^ct  that  the  vaccine  company  was  not  em- 
ployed at  that  time,  was  not  in  fact  em- 
ployed until  the  following  falL  Then  the 
plaintiff,  through  tbe  local  agent  of  the  com- 
pany an'd  without  any  further  dealings  with 
the  defendant,  employed  the  vaccine  company, 
and  the  bogs  were  vaccinated.  The  ques- 
tion on  this  branch  of  the  case,  therefore, 
ta  as  to  whether  or  not  this  employment 
can  be.  related  back  to  tbe  defendant's  prom- 
ise of  some  months  before.  The  defendant's 
statement  to  the  president  of  the  plaintiff 
was,  of  course,  a  proposal  which  bad  to  be 
accepted  within  such  time  as  the  parties 
oant«uplated  it  would  remain  open,  and, 
In  the  absence  of  any  express  understand- 
ing upon  the  point,  within  such  time  as  it 
could  be  taken  they  reasonably  had  in  mind 
under  all  the  circumstances  of  tiie-  case.  If 
nothing  appeared  otber  than  that  the  defend- 
ant bad  made  the  proposal  in  tbe  spring  and 
the  plaintiff  months  Utter  bad  employed  the 
vaccine  company  to  vaccinate  Its  hogs,  It 
might  well  be  tak^  that  the  employment 
of  the  vaccine  company  was  an  entirely  new 
matter,  not  relating  back  In  any  manner  to 
the  conversation  of  the  previous  spring,  so 
that  If  the  defendant  were  to  be  held  liable 
It  would  have  to  be  on  some  new  promise 
made  at  that  time.  But,  according  to  the 
testimony  for  the  plaintiff,  which  must  be 
accepted  In  view  of  the  court's  findings,  the 
fnrtlier  facts  were  that  tbe  conversation  be- 
tween the  defendant  and  the  plaintUTs  presi- 
dent In  tbe  spring  ended  with  the  statement 
by  tbe  latter  that  he  would  keep  in  touch 
with  the  defendant  and  would  call  upon  bim 
when  the  plaintiff  was  ready  to  vaccinate. 
It  also  appears  that  during  the  summer  the 
local  agent  for  the  vaccine  company,  who 
had  been  present  at  the  original  interview 
between  the  plaintiff's  president  and  the  de- 
fendant and  had  beard  tbe  latter's  statement 
with  regard  to  the  guaranty,  called  upon  the 
plaintiff's  president  and  was  informed  that 
when  the  plaintiff  was  ready  to  vaccinate  It 
would  call  upon  blm,  and  the  guaranty  was 
again  spoken  of  as  an  Inducing  reason  for 
tbe  plaintiff  to  employ  the  vaccine  company. 
ThU  evidence  Is  snfilclent  to  justify  the  con- 
elusion,  implied  in  tbe  court's  findings,  that 
It  was  understood  that  tbe  defendant's  pro- 
posal that  he  would  guarantee  the  Immimlty 
of  tbe  bogs  U  the  plaintiff  employed  the  vac- 
cine company,  remained  open  until  the  plaln- 
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tiff  actually  came  to  vaccinate  and  employ- 
ed Hie  vaccine  company  for  that  purpose, 
and  that  the  employment  was  upon  an  under- 
standing of  which  the  guaranty  of  some 
months  before  was  a  part  This  conclusion 
Is  strengthened  by  evidence  that  the  follow- 
ing spring,  when  the  defendant  again  per- 
sonally met  the  plaintifTs  president,  be  re- 
newed hla  statement  that  be  guaranteed  tbe 
results  of  the  use  of  his  serum.  Such  a 
statement,  of  course,  made  after  the  vaccine 
company  had  been  employed  and  the  hogs 
had  been  vaccinated,  would  not  itself  be  a 
binding  promise;  but  it  is  of  weight  as  show- 
ing what  the  parties  understood  were  tbe 
terms  upon  which  the  vaccine  company  bad 
been  employed.  There  Is  evidence  In  the 
case  which,  perhaps,  is  sufficient  to  hav« 
Justified  a  diff^ent  conclusion  as  to  the 
understanding,  but  there  is  no  occasion  for 
discussing  it  Tbe  evidence  stated  is  suflident 
to  Justify  the  conclusion  which  tbe  trial  court 
reached,  and  that  is  final  upon  this  brandi  of 
the  case. 

[4]  As  to  tbe  point  that  the  promise  of 
the  defendant  was  not  in  writing,  the  wit- 
nesses called  to  prove  tbe  making  of  the 
promise,  inclnding  tbe  plaintiff's  president 
himself,  all  speak  of  tbe  promise  as  one  to 
"guarantee"  the  immunity  of  the  hogs.  Stress 
is  laid  upon  the  use  of  this  word  as  indicat- 
ing or  iHX>vlng  a  promise  which  had  to  be  In 
writing  In  order  to  be  enforceable.  But  It 
is  not  every  promise  which  may  be  aptly 
termed  a  "guarantee"  that  is  required  to  be 
In  writing.  In  this  case,  if  tbe  defendant 
had  himself  been  selling  his  serum  directly 
bo  the  plaintiff  and  had  stated  to  the  latter 
that  if  it  were  used  he  would  "guarantee" 
tbe  results,  Qte  word  would  have  been  used 
In  a  customary  and  proper  sense,  and  yet 
there  could  be  no  doubt  that  the  promise 
would  be  a  primary  one  and  would  not  have 
to  be  in  writing  to  be  enforceable.  It  Is  only 
when  the  "guarantee"  Is  a  promise  to^an• 
swer  for  tbe  debt  default  or  mlscanlage 
of  another  that  it  must  be  in  writing. 
Sections  1624,  2787,  2793,  and  27M.  OlT. 
Code,  and  section  1978,  Ck>de  Civ.  Proc  The 
question  In  tbe  present  case  Is:  Was  the 
promise  of  the  defendant  one  to  answer  for 
the  obligation  of  another?  Tbe  only  obliga- 
tion of  another  for  which  It  can  p<M8lbly  be 
considered  that  tbe  defendant  intended  to  as- 
sume responsibiUty  is  an  obligation  on  tbe 
part  of  tbe  vaccine  company  warranting  the 
results  of  tbe  use  of  its  serum.  There  is  no 
otber  person  and  there  Is  no  otber  obliga- 
tion to  which  tbe  defendant's  promise  can 
possibly  have  related. 

[1, 6]  But  It  Is  plain  from  the  evidence  that 
no  such  obligation  existed.  Practically  all  that 
appears  is  that  tbe  plaintiff  employed  tbe 
vaccine  company  to  vaccinate  Its  hogs  and 
paid  it  for  so  doing.  There  Is  no  implied 
warranty  in  such  an  employment  that  the 
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subject  of  the  treatment  Trill  be  rendered 
Immnne,  any  more  than  there  is  a  warranty 
by  a  physician  Tacclnating  for  smallpox 
that  the  patient  will  be  immune  from  that 
disease.  There  is  in  each  case  an  Implied 
warranty  or  agreemoit  that  reasonable  skill 
and  care  will  be  exercised  in  the  selection 
and  application  of  the  vaccine,  but  that  is 
all.  Nor  is  there  anything  in  the  present 
case  from  which  an  express  warranty  on  the 
part  of  the  vaccine  company  may  be  inferred. 
The  utmost  that  appears  is  that,  when  the 
local  agent  of  the  vaccine  company  called  on 
the  plaintlir's  president  some  time  prior  to 
the  employment  of  the  company  to  vaccinate, 
he  left  with  the  president  an  advertising 
pamphlet  containing  a  form  of  warranty 
contract  by  the  vaccine  company.  But  the 
plaintiff's  president  testifies  that  he  did  not 
read  it,  and  no  such  contract  was  executed, 
and  there  is  nothing  to  show  that  it  in  any 
manner  entered  into  the  subsequent  emidoy- 
ment  of  the  vaccine  company.  The  situa* 
tion  is  that,  if  the  plaintiff  had  sued  the  vac- 
cine company  instead  of  the  defendant  for 
the  loss  of  Its  hogs,  it  would  have  failed  of 
recovery  for  want  of  proof  of  any  obligation 
on  the  part  of  the  company  to  make  good 
that  loss. 

[7,  (]  It  is  not,  however,  a  wholly  sufficient 
answer  to  the  claim  of  the  defendant  to  say 
that  no  obligation  on  the  part  of  the  vaccine 
company  in  fact  existed.  It  might  still  be 
that  the  defendant's  promise  was  only  to  In- 
sure such  an  obligation,  assuming  that  it 
would  be  made.  In  sudi  a  case,  it  would 
still  be  a  promise  to  answer  for  the  obliga- 
tion of  another,  and  the  fact  that  that  obli- 
gation did  not  subsequently  arise  as  it  was 
contemplated  it  would,  would  not  change 
the  nature  of  the  defendant's  promise  or 
avoid  the  necessity  for  its  being  in  writing. 
As  the  conversation  in  which  the  defendant's 
promise  was  made  is  repeated  in  the  evi- 
dence, the  promise  is  given,  in  some  instanc- 
es, a  form  from  which  it  might  perhaps  be 
inferred  it  was  intended  as  a  mere  backing 
up  of  what  the  defendant  assumed  would  be 
an  obligation  of  the  vaccine  company.  In 
other  instance  it  has  the  form  of  an  on- 
qualified  and  primary  promise  by  the  de- 
fendant wholly  without  relation  to  any  cor- 
responding obligation  on  the  part  of  the 
vaccine  company.  The  view  that  the  latter 
was  its  character  and  was  reasonably  taken 
by  the  plaintiff  to  be  such  is  strengthened 
by  the  fact  that  the  defendant  represented 
that  he  made  the  promise  because  he  was 
'  practically  the  vaccine  company,  owning 
96  per  cent  of  its  stock,  so  that  it  made  lit- 
tle difference  to  him  whether  he  assumed  a 
primary  obligation  or  only  one  to  answer 
for  the  vaccine  company.  While  perhaps  a 
contrary  finding  would  not  be  whoUy  with- 
out support  in  the  evidence,  we  think  it  fair- 


ly clear,  <m  the  other  hand,  that  the  evidence 
cannot  be  said  to  be  insufficient  to  sustain 
the  implied  finding  of  the  trial  court  that 
the  defendant's  promise  was  intended  by 
him  as  a  promise  that  he  would  directly 
guarantee  or  warrant  the  efficacy  of  the  se- 
rum which  he  was  seeking  to  persuade  the 
plaintiff  to  use,  and  was  not  Intended  merely 
as  a  promise  to  stand  good  for  the  fulfill- 
ment by  the  vaccine  company  of  such  guaran- 
ty or  warranty  by  it.  It  follows  that  the 
promise  was  enforceable  although  not  in 
writing. 
Judgment  affirmed. 

We  amcur:    SHAW,  J.;   IiAWLOB,  J. 


(184  Cal.  380 

MARTIN   V.  PALMER   UNION   OIL  CO. 
(L.  A.  5638.) 

(Supreme  Court  of  California.    Nov.  20, 1020.) 

Corporations  «=s>  1 75— Contract  makiag  certain 
stock  nonassessable  not  authorized  by  articles 
Invalid. 
The  plain  purpose  of  Civ.  Code,  §  290,  snbd. 
6,  held  to  be  to  prohibit  any  distinction  or  pref- 
erence of  any  nature,  not  expressly  provided 
for  in   a  corporation's   articles   of   incorpora- 
tion, between  shares  of  its  stock;   so  that  pro- 
vision of  a  contract  under  which  it  issued  cer- 
tain common  stock  that  it  shall  be  nonaasess- 
able,  not  being  authorized  by  such  articles,  is 
invalid. 

In  Bank. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;   S.  B.  Crow,  Judge. 

Action  by  George  A.  Martin  against  the 
Palmer  Union  Oil  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Lewis  A.  Hilbom  and  Roy  A.  Bronson. 
both  of  San  Francisco,  for  appellant. 

Frank  B.  Wehe,  of  San  Francisco,  and 
John  J.  Squire,  of  Santa  Barbara,  foe  re- 
spondent. 

OI/NET,  J.  This  is  an  appeal  by  the  plain- 
tiff from  a  Judgment  against  him  roidered  on 
demurrer  to  his  complaint  The  action  la 
one  to  compel  the  defendant  company  to  rec- 
ognize the  plaintiff  as  the  owner  of  3,200 
shares  of  its  capital  stock,  although  sudi 
shares  have  been  sold  by  the  defendant  to 
pay  an  assessment  levied  by  it  The  sole 
question  is  as  to  the  validity  of  the  assess- 
ment 

The  assessment  is  attacked  on  the  ground 
that  it  was  levied  in  violation  of  an  express 
contract  by  the  defendant  It  appears  from 
the  complaint  that  the  stock  of  the  defendant 
is  divided  into  preferred  and  common  shares ; 
that  stock  of  both  kinds  was  issued;  that  In 
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tbis  situation  the  defendant  sold  600,000 
shares  of  Its  common  stock,  presumably 
treasury  stock,  nnder  a  contract  that  such 
shares  should  not  be  assessable,  and  caused 
an  Indorsement  to  that  effect  to  be  placed  up- 
on the  certificates  issued  to  evidence  such 
shares;  that  the  plaintiff  bought  his  shares 
direct  from  the  company  under  this  contract 
and  received  a  certificate  Indorsed  in  accord- 
ance with  It;  and  that  the  company  never- 
theless subsequently  levied  an  assessment, 
sold  the  plaintUf's  stock  under  it,  and  has 
since  refused  to  recognize  him  as  a  stock- 
holder. The  complaint  also  sets  forth,  un- 
doubtedly for  the  purpose  of  presenting  the 
question  of  law  in  dispnte  between  the  par- 
ties, that  neither  the  articles  of  tncorpora- 
tlon  nor  the  by-laws  of  the  conipany  contain 
any  provision  for  the  issuance  of  nonassess- 
able stock. 

It  Is  apparent  at  once  that  the  validity  of 
the  assessment  depends  upon  the  invalidity 
of  the  company's  contract  that-  the  stock 
it  was  selling  and  of  which  the  plaintiff 
bought  a  part  should  be  nonassessable.  The 
plaintiff  relies  upon  the  authority  of  Lum  v. 
American  Wheel  Co.,  165  CaL  657,  133  Pac. 
303,  Ann.  Cas.  1915A,  816.  It  was  there  held 
that  a  contract  between  a  corporation  and  a 
stockholder  that  the  shares  of  the  latter  were 
not  assessable  was  valid.  It  is  not  certain 
on  the  face  of  the  opinion  whether  It  was  in- 
tended to  hold  that  such  a  contract  was  valid 
when  a  provision  permitting  it  Is  found  in 
the  articles  of  incorporation,  or  that  It  was 
valid  even  If  such  provision  were  not  found 
in  the  articles  of  incorporatitm.  An  exami- 
nation of  the  record  in  the  case,  however, 
discloses  that  it  nowhere  appears  that  the 
articles  of  the  defendant  corporation  contain- 
ed any  such  provisicm.  The  record  likewise 
discloses  that,  so  far  as  appears,  the  contract 
involved  was  particular  to  the  plaintiff  and 
not  common  to  all  the  stockholders,  so  that 
the  effect  of  it  would  be  at  once  to  make  a 
distinction  between  the  shares  of  the  plaintiff 
and  the  other  shares  of  the  corporation.  The 
case  decided  therefore,  was  exactly  the  one 
now  presented. 

Nevertheless,  we  believe  the  question  Is 
controlled  by  the  provisions  of  subdivision  6 
of  section  200,  Civil  Code,  reading: 

"Corporations  formed  for  profit,  pursuant  to 
the  provisions  of  this  Code,  may,  by  their  arti- 
cles of  incorporation,  provide  for  tlie  classifica- 
tion of  their  capital  stock  into  preferred  and 
common  stock.  In  the  event  that  the  artides 
of  Incorporation  shall  provide  for  such  classifi- 
cation the  same  must  contain  a  statement  of 
the  number  of  shares  of  stock  to  which  prefer- 
ence is  granted,  and  the  number  of  shares  of 
stock  to  wliich  no  preference  is  granted.  The 
articles  of  incorporation  shall  also  state,  in 
dear  and  succinct  manner,  the  nature  and  ex- 
tent of  the  preference  granted,  and  except  as 
to  the  matters  and  things  so  stated,  no  distinc- 
tion shall  exist  between  said  dasses  of  stock  or 
tlM  *wners  thereof." 


The  plain  purpose  of  this  provision  is  that 
there  shall  be  no  classification  of  shares  by 
way  of  preference  or  distinction  between 
them  unless  such  classification,  with  the  pref- 
erence or  distinction  upon  which  it  is  based, 
be  stated  In  the  articles  of  Incorporation.  A 
contract  that  certain  shares  should  be  non- 
assessable would  at  once  create  a  preference 
or  distinction  and  would  come  within  the  pro- 
hibition of  the  statute.  It  is  true  that  the 
statute  purports  to  be  dealing  with  the  mat- 
ter of  issuing  preferred  and  common  stock, 
and  that  when  preferred  stock  is  spoken  of, 
without  any  specification  of  the  particulars 
in  which  it  is  preferred,  It  is  ordinarily  as- 
sumed that  the  preference  consists  in  a  pre- 
ferred right  to  dividends  or  to  share  in  the 
capital  assets  upon  dissolution,  or  to  both. 
But  Willie  this  is  the  preference  which  lure- 
ferred  stock  ordinarily  has,  there  is  nothing 
in  the  statute  to  indicate  that  the  preference 
which  the  statute  provides  can  only  be  made 
when  expressly  authorized  by  the  company's 
articles,  is  limited  to  this  particular  kind  of 
preference.  The  language  of  the  statute  Is 
general,  and  we  think  it  plain  that  it  was  in- 
tended, and  very  wisely,  to  prohibit  any  dis- 
tinction or  preference  between  shares  of  any 
nature  whatever  not  expressly  provided  for 
by  the  company's  articles  of  incorporation. 
The  contract  under  present  discussion  comes 
directly  within  this  prohibition — was  in  fact 
an  attempt  to  create  in  the  general  class  of 
the  defendant's  common  stock  a  subclass,  so 
to  speak,  of  preferred  stock,  having  a  special 
privilege,  that  of  nonassessability,  not  pro- 
vided for  in  the  defendant's  articles.  Such 
being  its  character,  it  was  void. 

The  opinion  in  Lnm  y.  American  Wheel  Co. 
makes  no  mention  of  the  Code  section,  and 
an  examination  of  the  briefs  in  the  case 
shows  that  it  was  not  called  to  the  atten- 
tion of  the  court,  except  in  a  brief  in  reply 
to  one  by  amlci  curls.  It  was  undoubtedly 
overlooked  by  the  court,  ^s  otherwise  the 
court  could  hardly  have  failed  to  mention 
and  discuss  it.  The  case  must  be  overruled, 
not  as  necessarily  incorrect  in  the  principles 
declared,  but  as  inadvertently  applying  those 
principles  to  a  case  where  they  were  not  ap- 
plicable because  of' a  positive  statutory  pro- 
vision to  the  c<mtrary. 

Appellant's  coimsel  seek  to  escape  the  force 
of  the  Code  section  by  advancing  the  proposi- 
tion that  a  contract  that  all  of  the  company's 
stock  should  be  nonassessable  would  not  be 
Illegal,  since  in  that  case  there  would  be  no 
preference,  and  that  the  contract  In  the  pres- 
ent case  should  be  deemed  such  a  contract, 
since  by  so  treating  it  the  taint  of  illegality 
can  be  avoided.  The  rule,  of  course,  is  that 
when  a  contract  Is  equally  capable  of  two 
constmctioDS,  pne  of  which  will  make  it  il- 
legal and  the  other  not,  the  latter  Is  to  be  pre- 
ferred and  adopted.  But  this  is  a  rule  of 
construction   and  has  no  application  to  a 
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case  where  tbe  Intent  of  fbe  parties  Is  plain, 
and  tbat  intent  is  to  do  something  which  the 
law  says  shall  not  be  don&  Such  is  the  pres- 
ent case.  The  intent  to  create  a  preference  in 
tbe  way  of  making  600,000  shares  of  the  com- 
pany's stock  nonassessable,  withont  similar 
provision  as  to  the  balance  of  the  stock,  is 
plain,  and  the  statute  says  that  no  preference 
shall  exist  except  as  provided  in  the  com- 
pany's articles  of  incorporation. 
Judgment  afSrmed. 

We  concnr:  ANGELLOTTI.  O.  J.;  LEN- 
NON,  J.;  SL0ANB3,  J.;  SHAW.  J.;  WIL- 
BUB,  J.;  LAWLOB,  J. 


(184  Cal.  39S) 

BAILEY  V.  JOHN  W.  SWARD,  Ino,  et  al. 
(L.  A.  5162.) 

(Supreme  Court  of  California.    Not.  22,  1920.) 

Chattel  mortgages  «=»I38(I)  —  Lies  of  mort- 
gage held  superior  to  rights  of  lessees  under 
prior  lease  In  the  nature  of  a  eropplng  oon- 
traoL 

The  lien  of  a  chattel  mortpsge  of  a  crop 
of  rice,  "subject  to  the  outstanding  crop  leases 
on  said  described  premises  by  which  the  les- 
sees are  entitled  to  two-thirds  interest  in  the 
crops  on  harvest  of  the  same,"  was  superior, 
as  respects  the  remaining  one-third,  to  sny 
rights  of  the  lessees  under  a  provision  in  the 
so-called  lease,  which  was  more  in  the  nature 
of  a  cropping  contract,  wbereunder  the  lessees 
advanced  $2,000  to  the  lessor,  and  lessor  agreed 
to  refund  such  amount  in  gold  coin  or  in  rice 
at  tbe  prevailing  market  price  when  division 
of  the  crop  should  be  made,  the  refunding 
agreement  being  a  promise  to  pay,  and  not  a 
pledge,  and  the  lease  contract  providing  tbat 
title  to  the  crop  should  remain  in  the  lessor  on- 
til  a  division  should  be  made. 

In  Bank. 

Appeal  from  Superior  Court,  Kern  County; 
Milton  T.  Fanner,  Judge. 

Action  by  A.  W.  Bailey  against  John  W. 
Sward,  Incorporated,  Chin  Sam  &  Co.,  and 
others.  From  an  adverse  Judgment,  the  last- 
named  defendants  appeal.    Affirmed. 

Emmons  &  Johnstone,  of  Bakersfleld,  for 
appellants. 

N.  E.  Conklln,  of  Bakersfleld,  L.  D.  Man- 
ning, of  Oakland,  H.  B.  Griffith,  and  Ostran- 
der  &  Gary,  of  Oakland,  for  respondent 

SHAW,  J.  The  defendants,  Chin  Sam  &  Co. 
appeal  from  a  Judgment  for  the  plaintifF. 

The  action  was  to  foreclose  a  cliattel  mort- 
gage executed  by  John  W.  Sward,  Incorporat- 
ed, to  Dana  Burks,  and  afterwards  assigned  to 
the  plaintiff,  covering  the  rice  crop  grown  on 
certain  300  acres  of  land  by  Chin  Sam  &  Co. 
in  the  year  1915.    The  case  presents  the 


question  whether  the  right  of  Chin  Sam  4 
Co.,  a  copartnership,  to  hold  one-third  of  said 
crop  as  payment  for  money  advanced  by  Chin 
Sam  &  Co.  to  Sward  Company,  was  para- 
mount to  the  right  of  tbe  mortgagee  of  said 
part  of  the  crop. 

The  crop  was  grown  by  Chin  Sam  &  Co. 
under  an  instrument  denominated  a  lease, 
dated  January  14,  1916,  executed  by  Sward 
Company  to  Chin  Sam  &  Co.  It  provided  that 
Chin  Sam  &  Co.  should  have  the  land  during 
the  cropping  season  of  1914  for  tbe  purpose 
of  raising  and  growing  a  cr<9  of  rioe  there- 
on. Sward  Company  was  to  plow  and  check 
the  land,  build  the  necessary  irrigation  ditch- 
es, furnish  the  lumber  necessary  to  build 
a  bam,  house,  and  cookbouse,  and  for  wiers 
and  boxes  for  irrigating  ditches,  and  survey 
the  land.  Chin  Sam  &  Co.  were  to  put  in  tbe 
necessary  wiers  snd  boxes  for  irrigation,  sow 
and  plant  the  land  to  rice,  irrigate  and  culti- 
vate the  same  in  a  proper  manner,  and,  when 
ripe,  harvest,  thresh,  and  sack  tbe  same.  The 
solution  of  tbe  question  depends  upon  the  ef- 
fect of  tbe  following  provisions: 

"It  is  hereby  mutually  agreed  that  when  all 
of  the  foregoing  provisions  have  been  kept  and 
performed  by  [Chin  Bam  &  Co.]  as  herein  pro- 
vided, they  shall  be  entitled  to  receive  two- 
thirds  of  the  crop  so  threshed,  the  same  to  be 
divided  between  the  parties  hereto  in  the  field 
[Sward  Company]  taking  one-third  of  the  en- 
tire crop  in  the  field,  [Chin  Sam  &  Co.]  taking 
the  remaining  two-tliirds,  the  title  to  the  whole 
crop  being  and  remaining  in  [Sward  Company] 
until  division  is  made.  The  one-third  retained 
by  [Sward  Company]  shall  be  its  rental  share, 
for  the  use  and  occupation  of  said  premises  by 
[Chin  flam  &  Co.],  but  nothing  in  the  foregoing 
to  be  construed  so  as  to  prevent  said  [Chin 
Sam  &  Co.]  hauling  said  crop  to  cover  as  soon 
as  threshed.  •  •  •  [Sward  Company]  agrees 
to  haul  its  share  of  tbe  crop  from  the  field. 
•    •    • 

"In  consideration  of  [Sward  Company]  agree- 
ing to  secure  financial  assistance  to  [Chin  Sam 
4  Co.]  with  which  to  harvest  and  market  the 
rice  crop  [Chin  Sam  &  Co.]  hereby  agree  to 
advance  to  [Sward  Company]  in  United  States 
gold  coin  the  sum  of  ^,000,  payable  $1,000 
upon  the  execution  of  this  agreement,  the 
receipt  whereof  is  hereby  aduowledged  by  the 
first  party,  $1,000  on  or  before  30  days  here- 
after. Upon  conclusion  of  the  first  harvest 
and  threshing  of  the  crop  herein  provided  for 
to  be  grown  [Sward  Company]  agrees  to  re- 
fund the  $2,000  in  gold  coin  of  the  United 
States,  or  in  rice  at  the  prevailing  market  price 
when  division  of  tbe  crop  is  made." 

The  mortgage  held  by  the  plaintiff  was  exe- 
cuted on  June  18,  1915.  It  purported  to 
mortgage  to  Burks  the  entire  "crop  of  rice 
now  being,  standing,  and  growing  upon  tbat 
certain  piece  or  parcel  of  land  [describing  tbe 
land  leased  to  Chin  San^  &  Co.],  subject  to 
the  outstanding  crop  leases  on  said  described 
premises  by  which  the  lessees  are  entitled 
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to  two-thirds  Interest  In  the  crops  on  har^ 
Test,  of  the  same,  providing  that  they  have 
fnlflUed  the  terms  of  said  crop  leases."  The 
mortgage  was  duly  recorded  In  the  office  at 
the  county  recorder  In  the  chattel  mortgage 
record.  The  lease  to  Chin  Sam  &  Co.  was 
duly  recorded  In  the  recorder's  office  In  the 
record  kept  for  the  recording  of  leases,  but 
was  not  executed  or  recorded  as  a  chattel 
mortgage.  The  finding  of  the  court  was  that 
neither  Burks  nor  Bailey  had  actual  or  con- 
structlTe  notice  at  the  time  of  adyandng 
the  money  secured  by  the  chattel  mortgage  of 
any  clause  or  clauses  In  the  lease  aforesaid 
other  than  was  given  by  the  statement  In  the 
mortgage  that  It  was  subject  to  the  outstand- 
ing crop  leases  by  which  the  lessees  were 
entitled  to  two-thirds  Interest  In  the  crops, 
but  that  before  making  the  advances  both 
Burks  and  Bailey  had  visited  the  premises 
and  knew  that  Chin  Sam  &  Co.  were  In  the 
occupation  thereof  and  were  cultivating  the 
crop  thereon. 

After  the  crop  was  harvested,  threshed,  and 
sacked  by  Chin  Sam  &  Co.,  as  provided  In 
the  lease,  It  was  found  that  one-third  thereof 
consisted  of  1,080  sacks.  The  $2,000  mention- 
ed In  the  last-quoted  paragraph  of  the  lease 
Tvas  advanced  by  Chin  Sam  &  Co.  to  Sward 
Company,  but  had  not  been  refunded  to  them 
in  money.  The  1,080  sacks  which  comprised 
the  share  of  Sward  Company  was  not  enough 
to  repay  the  $2,000  advanced  to  it  by  CbJii 
Sam  &  Co.  Thereupon,  Instead  of  delivering 
the  1,080  sacks  to  Sward  Company  or  to  the 
plaintiff  as  holder  of  the  mortgage,  Chin 
Sam  ft  Co.  kept  the  same  in  their  possession, 
claiming  that  they  were  entitled  to  the  share 
of  Sward  Company  under  that  part  of  the 
lease  which  provided  that  Sward  Company 
should  refund  the  $2,000  in  gold  coin,  "or 
In  rice  at  the  prevailing  market  price  when 
division  of  the  crop  la  made."  The  only  point 
presented  In  the  case  is  the  question  whether 
or  not  they  are  Justified  in  making  this 
daim. 

While  the  Instrument  executed  by  Sward 
Company  to  Chin  Sam  &  Co.  Is  named  a 
lease,  yet,  as  the  title  to  the  crop  was  to  be 
In  the  lessor  from  the  time  of  planting  until 
the  division  was  made,  It  is  more  In  the  na- 
ture of  a  cropping  contract.  Whatever  be 
Its  nature,  however,  the  fact  that  under  its 
provisions  the  title  to  the  entire  crop  was 
to  be  In  Sward  Company  until  the  division 
took  place  is  a  controlling  factor  in  the  case. 
The  mortgage  purporting  to  include  the  en- 
tire crop  was  expressly  made  subject  to  the 
crop  lease  "by  which  the  lessees  are  entitled 
to  two-thirds  Interest  in  the  crops  on  liar- 
Test  of  the  same."  Consequently  it  did  not 
cover  the  Interest  of  Chin  Sam  ft  Co.  in  that 
two-thirds  share,  although  the  title  to  that 
part  of  the  crop  was,  at  the  time  of  its  execn- 
tloQ,  rested  in  Sward  Company.    Chin  Sam 
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ft  Oo.  could  under  no  drcnmstances  have  or 
obtailn  title  under  the  lease  to  the  one-third 
of  the  crop  going  to  Sward  Company  until  the 
division  was  mBd&  There  is  notUng  -In  the 
lease  which  purports  to  create  a  lien  on  or 
pledge  of  that  portion  of  the  crop  in  favor 
of  Chin  Sam  ft  Co.  against  Sward  Company. 
The  provision  Is,  in  effect,  merely  that  at  the 
time  of  the  division  Sward  Company  had 
the  option  either  to  pay  the  $2,000  in  coin 
or  to  pay  it  in  rice  at  the  prevailing  mar- 
ket price.  It  was  a  promise  to  pay,  not  a 
pledge.  It  is  true  Chin  Sam  ft  Co.  were  in 
possession  of  the  rice,  b.ut  in  view  of  the 
fact  that  the  title  thereto  was  to  remain  in 
Sward  Company  until  division  and  after- 
wards unless  Sward  Company  failed  to  re- 
pay the  advances  in  money,  the  possession  of 
Chin  Sam  ft  Co.  prior  to  that  time  was  mere- 
ly as  bailee,  and  not  as  pledgee,  and  It  gave 
them  no  right  to  withhold  the  rice  as  against 
the  holder  of  said  mortgage.  It  follows  that 
the  decision  of  the  court  below  was  correct 

In  view  of  this  conclusion,  it  Is  immaterial 
whether  Burlu  or  Bailey  bad  or  liad  not 
actual  or  constructive  notice  of  the  provision 
of  tlie  lease  whereby  Sward  Company  prom- 
ised to  repay  the  advances  In  rice. 

The  Judgment  is  affirmed, 

We  concur:  ANGELLOTTI,  C.  J.;  OLNEY, 
J.;  SLOANE,  J,;  WILBOE,  J.;  LB»fNON, 
jr.;  lAWLOB.  J. 


(4»  Cal.  App.  570) 
PEOPLE  V.  KAUFMAN.     (Cr.  908.) 

(District  Court  of  Appeal,  First  District,  Ui- 
vision  2,  California.  Oct.  16,  1U20,  as  Mod- 
ified Nov.  12,  1920.  Rehearing  Denied  Nov. 
4,  1020.  Hearing  Denied  by  Supreme  Court 
Dec.  18,  1920.) 

I.  Constitutional  law  «=938r-Statates  ^3|74, 
175— Constitutionality  and  construction   not 
dependent  on  particular  faots. 
The  constitutionality  and   constraction   of 
a  statute  are  matters  of  law,  and  do  not  de- 
pend on  the  facts  of  any  particular  case. 

2t  Statutes  «S3|9I  —  Applloablc  to  all  cases 
within  Its  scope  when  oonstltutlonal. 
If    a    statute    violates    no    constitutional 
guaranty,   it   is   neceaaarily   applicable   to   all 
cases  within  its  scope. 

3.  Statutes  «=»l7I^Applloatloi  Is  a  question 
for  the  oourta. 

If  the  scope  of  a  statute  is  determined  gen- 
erally, it  becomes  the  dut^  of  the  courts  to  de- 
termine whether  or  not  particular  eases  are 
within  its  purview. 

4.  Constitutional  law  <r-><l8— Statute  not  con- 
strued contrary  to  Constitution  If  avoidable. 

A  statute  will  neither  be  applied  nor  con- 
stmed  to  render  it  obnoxious  to  the  Uonstitn- 
tion  if  this  result  may  be  avoided  by  .any  rea- 
sonable interpretation  of  its  language. 
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5.  Highways  «=»  1 86— Purpose  of  statute,  rela> 
tlve  to  duties  of  automobile  drivers  folloWlng 
collision,  stated. 

Motor  Vehicle  Act,  S  21,  relatire  to  the  dntjr 
of  automobile  drirera  after  a  colUsion  with  an- 
other vehicle,  was  designed  to  prohibit  negli- 
gent or  wanton  drivers  from  seeking  to  evade 
civil  or  criminal  prosecution  by  escaping  before 
their  identity  could  be  established,  and  to  pro- 
hibit all  drivers  from  leaving  injured  persons 
in  distress  and  danger  for  want  of  proper  medi- 
cal or  surgical  treatment. 

6.  Highways  «=> 1 66— Statute  as  to  duties  of 
automobile  drivers  after  collision  not  design- 
ed  to  compel  settlement  of  damages. 

Motor  Vehicle  Act,  §  21,  relative  to  the  du- 
ties of  automobile  drivers  following  a  colli- 
sion, was  not  designed  to  be  used  as  a  club  to 
exact  monetary  settlement  for  injuries  either 
to  persons. or  property. 

7.  Highways  «=3 1 86— Refusal  to  oarry  other 
party  to  collision  to  hospital  or  doctor  not 
orlme,  when  neither  party  Injured. 

Motor  Vehicle  Act,  f  21,  requiring  the 
driver  of  an  automobile  colliding  with  another 
vehicle  to  render,  all  necessary  assistance,  In- 
cluding the  carrying  of  occupants  of  the  vehi- 
cle to  a  physician  or  surgeon  for  treatment  M 
required,  or,  if  such  carrying  is  requested,  does 
not  permit  one  of  two  automobile  drivers, 
equally  negligent  in  bringing  about  a  colUaion 
in  which  neither  is  injured,  by  first  demanding 
that  he  be  carried  to  a  liospital  or  surgeon,  to 
put  the  stamp  of  felony  on  the  other  refusing 
the  request. 

8.  Statutes  9=s>24l( I)— Criminal  statutes  to  be 
reasonably  construed. 

Every  statute  must  receive  a  reasonable 
construction,  and  this  is  particularly  true  of 
statutes  defining  crimes. 

9.  Witnesses  ^=>378— Animus  of  complaining 
witness  held  without  bearing  on  oase  except 
on  question  of  credibility. 

On  the  trial  of  a  driver  of  an  automobile 
colliding  with  another  for  refusal  to  carry  tbe 
driver  of  the  other  automobile  to  a  hospital, 
the  animus  of  the  complaining  witness  bad  no 
bearing  on  the  case  except  on  the  question  ot 
his  credibility. 

10.  Witnesses  9=»330(l)  —  Cross-examination 

of  complaining  witness  which  would  have  af- 
fected credibility  Improperly  excluded. 
On  the  trial  of  the  driver  of  an  automobile 
colliding  with  another  for  refusing  to  carry 
the  driver  of  the  other  automobile  to  a  hos- 
pital, cross-examination  of  the  complaining  wit- 
ness as  to  a  quarrel  and  scuffle  with  a  third 
person  shortly  before  the  collision  should  have 
been  permitted,  as  a  proper  means  of  testing 
the  credibility  of  his  testimony  regarding  his 
injuries,  and  incidentally  liis  credibility  regard- 
ing the  entire  matter. 

On  Petition  for  Kehearing. 

11.  Criminal  law  «=s>938(l)— New  trial  granted 
for  newly  discovered  Impeaching  evidence  In 
connection  with  ether  mattera. 

In  a  prosecution  of  a  driver  of  an  automo- 
bile   colliding    with    another    for    refusing    to 


transport  the  other  drWer  to  a  hospital,  where 
the  state  failed  to  ahow  any  essential  element 
of  criminality,  and  cross-examination  ot  the 
prosecuting  witness  concerning  injuries  in  a 
scuffle  with  a  third  person  shortly  before  tbfe 
collision  was  excluded,  and  on  motion  for  new 
trial  affidavits  tending  to  show  that  the  inju- 
ries of  which  he  complained  were  received  in 
such  scuffle,  the  exercise  of  sound  judicial  dis- 
cretion demanded  a  new  trial,  notwithstanding 
the  rule  against  granting  new  trials  solely  for 
newly  discovered  evidence  directed  solely  to  ttae 
impeachment  or  contradiction  of  a  witness. 

Appeal  from  Superior  Court,  Alameda 
County ;  J.  3.  Trabucco,  Judge. 

Albert  Kaufman  was  convicted  of  vicdatlng 
the  Motor  Vehicle  Act,  and  be  appeals.  Re- 
versed, and  new  trial  ordered. 

Hearing  dwled  by  Supreme  Court;  Lawlor 
and  Wilbur,  JJ.,  dissenting. 

Louis  GUdonan,  of  Oakland,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  and  John  H.  Rlor- 
dan.  Deputy  Atty.  Gen.,  for  the  People. 

BIIITTAIN,  J.  On  an  Information  cbarg- 
ing  bim  with  felony  for  violation  of  aection 
21  ot  the  Motor  Vehicle  Act  (St.  1915,  p.  408). 
the  defendant  was  tried,  found  guilty  by  tbe 
jury,  and  sentenced  to  pay  a  fine  of  $100.  or 
in  default  of  tbe  payment  to  be  confined  In 
tbe  Alameda  county  jail  for  a  period  of  one 
day  for  each  $2  of  tbe  fine  imposed.  His 
motion  for  a  new  trial,  supported  by  affidavits 
regarding  newly  discovered  evidence,  was  de- 
nied. On  this  appeal  he  contends  tbe  evi- 
dence was  insufficient  to  sustain  the  convic- 
tion, that  tbe  court  erred  in  limiting  cross- 
examination  of  tbe  complaining  witness,  and 
that  the  motion  for  a  new  trial  should  have 
been  granted.  Incidentally,  be  maintains 
that  section  21  of  the  Vehicle  Act  should  not 
be  so  strictly  construed  against  one  accused 
of  felony  as  to  make  it  applicable  to  the  facts 
of  tbls  case,  and  that  if  It  is  to  receive 
strict  construction,  it  is  violative  of  certain 
constitutional  guaranties. 

[1-41  The  constitutionality  and  construction 
of  a  statute  are  matters  of  law.  Neither  de- 
pends upon  the  facts  of  any  particular  case. 
If  tbe  legislative  enactment  is  violative  of  no 
constitutional  guaranty.  It  is  necessarily  ap- 
plicable to  all  cases  within  its  scope.  If  tbe 
scope  of  the  act  is  determined  generally,  it 
becomes  the  duty  of  courts  to  determine 
whether  or  not  particular  cases  are  within 
tbe  purview  of  the  statute.  A  statute  will 
neither  be  applied  nor  construed  to  render  It 
obnoxious  to  tbe  Constitution,  if  this  result 
may  be  avoided  by  any  reasonable  Interpre- 
tation of  its  language.  The  constitutionality 
of  section  21  of  the  Motor  Vehicle  Act  was 
upheld  in  a  case  where  it  was  attacked  on 
grounds  closely  akin  to  those  reUed  upon  by 
the  appellant  People  v.  Dlller,  24  CaL  App. 
799,  142  Faa  797.     The  contention  la  this 
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case  is  that  If  the  section  requires  the  driver 
of  a  motorcar  -which  has  collided  with  anoth- 
er to  take  any  me  who  was  riding  in  the 
other  car  to  a  surgeon,  upon  the  mere  request 
of  such  person,  regardless  of  whether  the  per- 
son making  the  request  is  In  need  of  the  care 
of  a  physician  or  not,  and  makes  a  refusal 
to  do  so  idle  a  thing  punishable  as  a  felony, 
the  statute  cannot  be  upheld.  In  the  present 
case,  at  least,  no  such  construction  need  be 
placed  upon  the  act  The  question  of  consti- 
tutionality is  not  involved,  and  it  is  unneces- 
sary in  this  case  even  to  analyze  the  able  de- 
cision in  People  v.  Diller. 

Section  21  of  the  Vehicle  Act,  in  so  far  as 
it  is  at  all  pertinent  to  the  facts  of  this  case, 
provides  that — 

"Whenever  an  automobile  •  •  •  collides 
with  any  vehicle  containing  a  person,  the  driVT 
er  of  *  •  *  Buch  automobile  • '  •  "  shall 
immediately  cause  such  automobile  *  *  *  to 
stop  and  shall  render  •  •  •  to  ths  occu- 
pants of  the  vehicle  collided  with,  all  neces- 
sary assistance,  including  the  carrying  of  such 
*  *  *  occupant  to  a  physician  or  surgeon  for 
medical  or  surgical  treatment,  if  such  treat- 
ment be  required,  or  if  such  carrying  is  re- 
quested'by  •  •  •  any  occupant  of  the  ve- 
hicle struck." 

It  further  provides  that  the  driver  shall 
give  the  number  of  the  automobile  and  the 
names  of  the  persons  in  it  Any  violation  of 
any  of  these  provisions  is  in  terms  made  pun- 
ishable by  imprisonment  in  the  state  prison 
not  exceeding  five  years,  or  in  the  county  Jail 
not  exceeding  one  year,  or  by  flue  not  exceed- 
ing 15,000,  or  both  such  fine  and  Imprison- 
m«it 

[1-7]  The  purpose  and  propriety  of  the  act 
are  apparent  It  was  designed  to  prohibit 
under  pain  of  severe  punishment  negligent  or 
wanton  drivers  of  motorcars  from  seeking  to 
evade  dvll  or  criminal  prosecution  by  escape 
before  their  Identity  could  be  established,  and 
sindlarly  to  prohibit  all  drivers,  whether  neg- 
ligent or  not  trona  leaving  persons  injured  in 
collisions  with  cars  driven  by  them,  in  dis- 
tress and  danger  for  want  of  proper  medical 
or  surgical  treatment  It  was  not  designed 
to  be  used  as  a  club  to  exact  monetary  settle- 
ment for  injuries  either  to  persons  or  prop- 
erty. One  of  two  automobile  drivers  who  may 
have  been  equally  negligent  In  bringing  about 
a  collision  in  whldi  neither  driver  was  in- 
jured, by  first  demanding  that  he  be  carried 
to  a  hospital  or  surgeon,  could  not  by  the  ex- 
I)editlon  of  his  demand,  put  the  stamp  of 
felony  upon  the  other,  who  might  refuse  the 
request  made  in  the  terms  of  the  statute,  but 
made  In  bad  faith. 

[I]  In  the  present  case  the  complaining 
witness  was  driving  alone.  With  the  appel- 
lant in  the  car  he  was  driving,  were  four 
otlier  per8<ms.  If  none  of  them  was  hurt  or  re- 
quired medical  or  surgical  treatmept  any  one 
of  the  five  In  the  appellant's  car  might  first 


have  asked  the  complaining  witness  for  trans- 
portation to  a  surgeon,  and  he  might  have 
been  accused  of  felony  if  he  had  said  "there 
is  no  reason  why  I  should  provide  transpor- 
tation for  yoD."  Upon  no  reasonable  hypo- 
theses can  the  criminality  of  either  of  two 
actors  be  made  to  depend  entirely  upon  which 
of  the  two  shall  first  make  a  request  of  the 
other.  Every  statute  must  receive  reasonable 
construction,  and  this  Is  particularly  true  of 
statutes  defining  crimes. 

"It  is  to  be  remembered  that  the  letter  of 
a  penal  statute  is  not  of  Controlling  force,  and 
that  the  courts,  in  construing  such  statutes, 
from  very  ancient  times  have  sought  for  the  es- 
sence and  spirit  of  the  law  and  decided  In  ac- 
cordance with  them,  even  against  express  lan- 
guage; and  in  so  dofhg  they  have  not  found  it 
necessary  to  overthrow  the  law,  bat  have  made 
it  applicable  to  the  class  of  persons  or  the 
kind  of  acts  clearly  contemplated  within  its 
scope."  Ex  parte  liOrenzen,  128  Oal.  431,  Ql 
Pac.  68,  60  li.  B.  A.  55,  79  Am.  St  Kep.  47. 

"General  terms  should  be  so  limited  in  their 
application  as  not  to  lead  to  injustice  or  op- 
pressioD  or  an  absurd  consequence."  People  v. 
Earl,  19  Cal.  App.  69-72,  124  Pac.  887,  888; 
V.  a.  V.  Kirby,  7  Wall.  482,  18  U  Ed.  278. 

Shortly  after  6  o'clock  on  the  evening  of 
January  3,  1920,  the  appellant,  driving  a 
touring  car,  in  which  were  bis  wife  and  three 
of  his  employees,  turned  his  car  across  East 
Twelfth  street  in  Oakland,  near  its  Junction 
with  Lake  Shore  avenue.  While  tlie  rear  ' 
wheels  of  his  car  were  still  in  or  dose  to 
the  car  tracks  in  the  center  of  the  street  the 
Ford  car,  driven  by  the  complaining  witness, 
who  was  alone,  crashed  into  the  front  of  the 
car  driven  by  the  appellant  Both  cars  stop- 
ped and  both  drivers  alighted.  There  was'  an 
altercation  between  them  concerning  which 
was  at  fault  the  complaining  witness  assert- 
ing that  the  appellant  had  improperly  driven 
his  car  across  the  street,  and  the  appellant 
claiming  that  the  complaining  witness  bad 
been  driving  at  a  dangerous  and  excessive 
rate  of  speed,  but  for  which  the  collision 
would  have  been  avoided.  A  number  of  per- 
sons collected  at  the  scene  of  the  accident 
among  them  a  fellow  employee  of  the  com- 
plaining witness,  who  was  driving  his  own 
car,  and  who  a  little  later  took  the  complain- 
ing witness  from  the  scene  of  the  accident 
During  the  altercation  the  complaining  wit- 
ness walked  to  the  rear  of  the  car  of  the  ap- 
pellant ostensibly  to  get  Its  number,  when 
the  appellant  said  to  him,  "That  is  unneces- 
sary," and  at  the  same  time  handed  the  com- 
plaining witness  his  business  card.  The 
length  of  the  conversation  was  placed  by  va- 
rious witnesses  at  from  8  to  10  or  16  minutes. 
The  complaining  witness  gave  several  ver- 
sions of  what  was  said  during  the  conversa- 
tion. He  was  described  by  the  appellant  and 
by  those  in  the  car  with  him  as  being  violent 
and  boisterous  in  manner,  and  in  one  of  the 
versions  of  bis  conversation  he  testified: 
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"As  I  uid  a  whne  ago,  I  asked  Mr.  Kauf- 
man to  take  me  to  the  receiring  hospital;  that 
was  no  place  to  argue;  that  I  was  hurt,  and 
he  aaid,  'I  will  not.'  Then  I  said,  'Yon  are  in 
the  wrong;  you  are  on  the  wrong  aide  of  the 
street'  I  said,  "You  ought  to  be  arrested,'  and 
with  that  he  said,  'Who  are  your  and  he  was 
in  a  very  fighty  mood,  I  suppose  because  I 
struck  his  car,  and  I  kind  of  stepped  back,  and 
I  said,  'I  am  a  deputy  sheriff,'  and  I  flashed  a 
badge." 

The  words,  T  suppose  because  I  atruck 
his  car,"  on  motion  were  stridteaa  out.  The 
complaining  witness  was  employed  as  a  col- 
lector lor  a  water  company,  and  had  been 
given  a  badge  as  a  deputy  sheriff,  although 
he  was  not  paid  as  suMi.  He  stated  that 
when  he  showed  his  badge,  the  appellant  said, 
"I  don't  care  for  your  badge,  and  If  you  are 
the  sheriff  of  this  county,  I  wouldn't  care 
for  you  either."  The  appellant  then  re- 
entered his  own  car  and  drove  away.  The 
front  axle  of  the  appellant's  car  was  bent, 
and  the  radiator  and  fenders  were  crushed. 
He  was  able  to  drive  the  car,  but  had  great 
difficulty  In  steering  it  The  car  of  the  com- 
plaining witness  was  badly  Injured,  and  was 
pushed  aside,  but  left  with  the  lights  bonilng. 
The  complaining  witness  was  then  taken  by 
his  comployee  in  his  car  to  the  receiving 
hospital.  This  was  Saturday  night  The 
complaining  witness  had  no  further  medical 
attention  until  after  he  called  on  the  appel- 
lant at  his  place  of  business  on  Monday  after- 
noon. As  to  what  occurred  at  that  time  the 
complaining  witness  testified: 

"As  I  entered  the  store,  Mr.  Kaufman  look- 
ed at  me,  and  I  bad  my  face  all  bandaged  up, 
and  he  says,  'Oh,  you  are  the  man  that  hit  my 
car  Saturday  night'  I  said,  'Very  naturally,' 
and  I  says,  'I  hit  your  machine  when  you  cut 
tlie  comer  at  night'  I  says,  'I  didn't  see  you 
coming,'  and  I  says.  The  least  thing  you  could 
do  was  to  take  me  to  the  hospital.',  'Ub,'  he 
says,  "you  were  not  hurt'  'Well,'  I  says,  "1 
was  hurt  and  I  am  still  hurt  and  badly  hurt.' 
I  don't  know  what  else  took  place.  Anyway, 
he  said  something  and  I  says,  'Well,  1  ain't 
going  to  argue,  with  you  at  all,  Mr.  Kaufman.' 
I  did  say,  'What  are  we  going  to  do  about  if 
or,  'what  are  you  going  to  do  about  it,'  some- 
tiling  like  that,  and  he  said.  There  is  nothing 
to  be  done;  you  were  wrong;  yoa  were  driving 
46  miles  an  hour;'  and  as  he  said  that  I  walked 
out" 

Being  asked  If  be  did  not  tell  the  appel- 
lant something  about  having  Itlm  arrested,  he 
replied: 

"I  did  say-^when  he  said  he  wasn't  going  to 
do  anything  about  it,  I  says,  *1  am.'" 

Again  being  asked  if  he  had  not  said  any- 
thing about  having  the  appellant  arrested,  be 
replied: 

"Mot  that  I  ramember.'* 


His  attention  being  called  to  Ills  evidence 
given  at  the  preliminary  examlnatioD,  it  wu 
stipulated  that  he  then  testified  that— 

When  he  visited  the  appellant's  store  be 
asked  the  appellant  what  he  intended  to  do 
about  his  car.  "I  said,  'the  least  yon  can  do  i; 
to  fix  the  car.'  I  said  to  him,  'Xou  know  you 
were  in  the  wrong.' " 

He  was  then  asked  if  that  was  all  that  was 
said,  and  be  replied  on  the  preliminary  ex- 
amination: 

"Well,  he  said  be  would  not  ask  me  anything 
for  his  damages;  that  I  could  pay  my  own; 
that  I  would  never  get  a  cent  out  of  him,  and  1 
told  liim  I  would  proceed." 

[I]  The  animus  of  the  complaining  witness 
had  no  bearing  on  the  trial  of  the  caae^  except 
opon  the  q^iestion  of  his  credibility.  He  tes- 
tified be  was  thrown  across  the  steering 
wheel  of  the  car  by  the  collision  and  was 
"knocked  out,"  as  he  expressed  it,  for  several 
minutes.  Further,  that  his  face  stxuck  the 
stanclUon  of  the  car  and  was  cut  It  was 
bleeding  during  the  altercation,  wbldi  took 
place  immediately  after  the  accident  There 
was  no  attempt  on  the  pert  of  the  appellant 
to  hide  his  identity,  and  he  and  those  wlQi 
him  testified  that  the  complaining  witness  did 
not  ask  to  be  taken  to  the  hospital.  The 
ccmviction  of  the  appellant  rests  solely  upon 
the  acceptance  by  the  Jury  of  the  version  ot 
the  complaining  witness  that  he  made  this  re- 
quest and  their  understanding  of  the  instruc- 
tions of  the  court  in  regard  to  the  provisions 
of  section  21  of  the  Motor  Vehicle  Act  There 
is  no  attadc  upon  the  instructions.  Section 
21  of  the  act  was  read  to  the  Jury,  and  ap- 
parently no  request  was  made  or  indtmction 
asked  in  any  way  limiting  its  language  to  the 
eftect  that  if  the  occupant  of  the  motorcar  in 
a  collision  asks  and  is  refused  tranettortation 
to  a  physician  or  surgeon,  the  driver  retosing 
the  request  is. guilty  of  a  felony. 

[10]  On  cross-examination  the  complaining 
witness  was  asked  if  shortly  before  the  col- 
lision he  had  not  bad  a  quarrel  and  scuffle 
with  his  son.  In  which  his  face  was  scratched. 
He  sought  to  avoid  Interrogation  upon  this 
subject  and  counsel  for  the  appellant  was 
not  permitted  to  question  him  in  regard  to 
the  details  of  that  quarreL  In  view  of  the 
entire  character  of  the  evidence  given  by  the 
complaining  witness,  it  appears  that  cross- 
esamhiatlon  upon  that  subject  would  have 
been  proper  as  a  means  of  testing  the  cred- 
ibility of  his  statement  in  regard  to  his 
injuries,  and  incidentally  his  credibility  re- 
garding the  entire  matter.  The  ernMr,  how- 
ever, would  be  inconsiderable  If  on  the  entire 
record  it  appeared  Justice  had  beat  done,  but 
this  does  not  appear.   - 

The  physician,  to  whom  the  complaining 
witness  went  after  his.  visit  to  the  store  o( 
the  appeUant.  testified  tltat  at  that  time  his 
face  was  cut.  and  the  portion  of  bis  trunk 
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near  the  lover  ifbs  appeared  to  De  aore  to 
the  touch  and  was  aUghtly  discolored  as  from 
a  bruise.  He  frankly  admitted  that  except 
from  the  statements  made  to  him  by  the  com- 
plaining witness,  he  bad  no  means  of  know* 
Ing  how  the  Injuries  were  caused.  On  the 
motion  for  a  new  trial  the  aflSdaytts  of  the 
wife  and  son  of  the  complaining  witness  were 
presented,  together  with  the  afBdavlts  of  per- 
sons In  whose  presence  these  affidavits  were 
made.  In  substance  the  affidavits  covered 
the  same  facts.  From  that  of  the  son  of  the 
complaining  witness  It  appears  that  between 
4.50  and  6:16  o'clock  In  the  afternoon  of  the 
day  of  the  collision,  the  complaining'  witness 
left  his  son's  house  in  Oakland,  and  that  a 
few  minutes  before  the  complaining  witness 
and  his  son  were  in  a  stmggle  and  scuffle; 
that  at  that  tbne  the  complaining  witness 
threatened  his  son,  who,  in  order  to  avoid  be- 
ing struck  and  Injured  by  the  complaining 
witness,  was  compelled  to  wrestle  with  him 
and  to  hold  his  hands ;  that  during  the  scuffle 
the  complaining  witness  struck  bis  head 
against  the  comer  of  the  building  causing  a 
gash  from  which  the  blood  flowed  freely ;  that 
when  the  complaining  witness  left  his  house 
the  blood  was  actually  flowing  freely  from 
the  gash  then  cut,  and  fliat  the  complaining 
witness  was  then  bruised,  Injured,  and  was 
in  pain.  It  appeared  further  that  the  strug- 
gle was  so  violent  and  the  complaining  wit- 
ness treated  his  son  so  roughly  that  the  sleeve 
of  the  eon's  coat  was  completely  torn  out 
When  he  left  his  house  the  complaining  wit- 
ness  was  In  a  most  highly  excited  fighting, 
and  threatening  mood.  In  view  of  these 
statements  and  the  effect  they  wonld  have 
had  upon  the  question  of  the  credibility  of 
the  complaining  witness,  particularly  in  the 
matter  of  bow  he  received  his  injuries,  and  In 
view  of  the  palpable  attempt  to  collect  money 
from  the  appellant  prior  to  any  suggestion  of 
arrest  on  this  felony  charge,  this  court  Is  of 
the  opinion  that  the  motion  for  a  new  trial 
should  have  l>een  granted.  Upon  retrial  the 
Jury  should  be  Instructed  In  regard  to  the 
proper  limitations  to  be  placed  upon  the  ex- 
press language  of  the  highly  penar  statute  up- 
on which  this  prosecution  '  is  based.  The 
Judgment  is  reversed,  and  a  new  trial  or- 
dered. 

We  concur:    LANGDON,  P.  J. ;  NOURSB,  J. 

On  Petition  for  Rehearing. 

LiANODON.  P.'  3.  EH  1  In  denying  the  petl' 
tlon  for  rehearing  filed  on  behalf  of  flie  peo' 
pie  in  this  case  it  is  proper  to  state  that  a  re- 
ezamtnatlcm  of  the  record  tails  to  disclose  any 
divergence  between  the  erldenee  and  the  state- 
ments in  the  original  opinion.  It  Is  strong- 
ly urged  tiiat  the  decision  is  at  variance  with 
the  salutary  rules  against  granting  new  trials 
Mieiy  on  the  ground  of  newly  discwerfrd  evi- 


dence directed  solely  to  the  impeachment  of 
a  witness,  or  solely,  for  the  purpose  of  con- 
tradicting him.  These  rules  are  fully  estab- 
lished, and  ought  to  be  maintained.  There  Is 
nothing  In  the  original  opinion  in  conflict 
with  them.  The  construction  and  application 
of  the  Motor  Vehicle  Act  were  properly  be- 
fore this  court  In  the  trial  of  the  case  it 
was  rigidly  applied  to  a  case  perhaps  within 
Its  letter,  but  wholly  outside  its  spirit  This 
court  Interpreted  the  law.  The  stat^  failed 
to  show  any  essential  element  of  criminality 
on  the  part  of  the  defendant.  The  remarks 
of  the  trial  court  about  the  immateriality  of 
the  details  of  the  quarrel  between  the  pros- 
ecuting witness  and  his  son,  it  was  claimed, 
prevented  the  defendant  from  fully  cross- 
examining  the  prosecuting  witness  upon  the 
vital  question  of  whether  or  not  he  was  in- 
jured in  the  collision.  On  motion  for  new 
trial,  affidavits  before  the  court  tended  to 
show  that  the  Injuries  of  whldi  the  pros- 
ecuting witness  complained  were  received 
during  a  brutal  fight  with  his  s<xi  shortly  be- 
fore, and  were  in  no  way  connected  with  the 
collision.  Under  all  these  circumstances,  the 
exercise  of  sound  Judicial  discretion  demand- 
ed that  a  new  trial  be  granted,  to  the  end 
that  unless  a  crime  had  been  committed  tlie 
brand  of  a  conviction  of  felony  should  not  be 
stamped  upon  defendant  to  disgrace  him  and 
the  members  of  his  family  in  later  years. 
Rehearing  Is  denied. 


(49    Cal.   App.    6M) 

CANDEIA8  V.  SUPERIOR  COURT  IN  AND 

FOR  MERCED  COUNTY  et  at 

(Civ.  2244.) 

(District  Conrt  of  Appeal,  Third  District 
California.  Oct.  16,  1920.  Hearing  Denied 
by  Supreme  Conrt  Dec.  18,  1020.) 

I.  Masdaaius  «=»65— Olstrtot  Cesrt  of  Appeal 
oannot  substitute  its  discretion  for  that  vest; 
ed  In  trial  Judge  to  pass  upon  merits  of  ap- 
plication for  stay  of  execution. 
Jn  a  proceeding,  in  the  District  (3ourt  of 
Appeal  for  a  writ  of  mandate,  the  court  can- 
not substitute  its  own  discretion  for  the  dis- 
cretion vested  by  the  law  in  the  judge  of  the 
lower  conrt  to  pass  npon  the  merits  of  an  ap- 
plication for  a  stay  of  execution  made  pur- 
snant  to  Code  Glv.  Proc.  {  1176,  It  being 
for  tiie  trial  conrt  to  determine  whether  with- 
oat  a  stay  the  objects  of  the  appeal  would  be 
defeated,  or  that  a  stay  was  reasonably  nec- 
essary to  protect  appellant  Jrom  irreparable  or 
serious  injury  in  case  of  a  reversal,  or  wheth- 
er with  a  stay  respondent  in  event  of  affirm- 
ance, will  sustain  an  irreparable  or  dispro- 
portionate injury,  and.  In  order  to  invoke  i 
writ  of  mandamus,  it  mast  he  shown  from  the 
records  that  there  were,  no  facts  or  dream- 
stances  to  soststn  the  action  in  cefanng  the 
application  for  «  stay,,  and  that  consequently 
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the  ordef  refusing  to  grant  the  stay  wu  made 
without  Jarisdiction. 

2.  Mandamus  9=955— Coart  did  not  aot  wlth- 
oat  aemblanoe  of  causa  la  rafusing  to  grant 
stay  of  exaoutloa. 
A  refusal  to  order  a  stay  of  execution 
upon  a  judgment  of  dispossession  in  an  un- 
lawful detainer  suit  in  which  an  appeal  was 
taken  could  not  be  said,  on  petition  in  the 
District  Court  of  Appeal  for  a  writ  of  man- 
date, to  have  been  without  semblance  of  cause, 
where  there  was  a  showing  that  injury  to  al- 
falfa on  the  land  was  willful  and  waa  contin- 
ued even  after  the  trial  of  the  case  and  was 
progressive  in  its  nature,  and  that  the  at- 
tempts of  petitioner  to  restore  it  by  replow- 
ing  and  reaeeding  were  abortive  by  reason  of 
his  nnfarmerlUte  methods. 

Application  by  A.  S.  Candelas  for  a  writ  of 
mandate  to  be  directed  to  the  Superior  Court 
of  the  State  of  California  in  and  for  the  Coun- 
ty of  Merced,  and  Hon.  B.  N.  Rector,  Judge  of 
such  court.   Writ  discharged. 

L.  C.  Plstolesl,  of  San  Francisco,  and  O.  F. 
Meld<»i,  of  Sausalito,  for  petitioner. 

F.  W.  Henderson,  of  Merced,  for  re- 
spondent. 

BUCK,  Presiding  Judge  pro  tem.  Manda- 
mus to  compel  respondent,  as  judge  of  the 
superior  court  of  the  county  of  Merced,  to 
order  a  stay  of  execution  upon  a  Judgment 
of  dispossession  rendered  against  petitioner 
In  an  unlawful  detainer  suit  now  on  a];^>eal 
to  this  court. 

From  the  petition  and  return  it  appears 
that  petitioner  was  the  tenant  of  one  Ffitzer 
of  an  80-acre  dairy  farm  under  a  flve-year 
lease,  expiring  in  December  of  1922.  At  the 
tima  of  the  lease,  there  were  about  4S  acres 
of  the  land  planted  to  alfalfa,  and  by  the 
terms  of  the  lease  petitioner  agreed  to  "keep 
all  stock  off  of  the  alfalfa  land  when  the 
same  is  wet;  to  keep  the  hogs  in  a  special 
field,  and  not  to  allow  the  same  to  run  in  any 
other  field  or  fields;  and  In  the  event  that 
any  of  the  alfalfa  is  tramped  out  or  damaged 
by  stock,  said  party  of  the  second  part  (peti- 
tioner) agrees  to  reseed  the  same  at  his  own 
cost  and  expense."  The  petltlcmer  had  on 
the  premises  about  80  dairy  cows,  and  the 
necessary  implements  and  appliances  for  con- 
ducting a  dairy  business. 

On  April  2lBt  of  this  year  an  action  in  un- 
lawful detainer  was  commenced  by  the  lessor 
against  the  petitioner  wherein  it  was  claimed 
that  the  petitioner  had  failed  and  refused  to 
keep  his  stock  off  the  said  alfalfa  land  when 
It  was  wet,  but  had  suffered  it  to  run  upon 
the  land  seeded  to  alfalfa  while  the  same 
was  wet,  and  that,  by  reason  of  its  being  wet, 
cattle  pasturing  thereon  bogged  into  the  same, 
tracked  it  up,  and  Injured  and  destroyed  to  a 
great  extent  the  alfalfa  growing  thereon. 
Upon  a  trial  of  the  cause  and  the  hearing  of 


testimony  the  court  found  In  accordance  with 
the  foregoing  allegation,  and  further  found 
that  by  reason  of  the  pasturing  of  said  land 
"that  plaintiffs  have  been  damaged  in  the 
sum  of  one  hundred  dollars,  and  that  defend- 
ant has  violated  the  covenants  of  his  lease," 
and  rendered  judgment  restoring  to  plaintiffs 
the  possession  of  the  property,  and  evicting 
defendant  therefrom,  and  for  a  cancellation 
of  the  lease.  That  thereafter  petitioner  filed 
his  notice  of  appeal  and  made  application  to 
the  judge  of  the  court,  respondent  herein,  to 
fix  the  amount  of  the  bond  on  appeal,  pursu- 
ant to  section  945,  Code  of  Civil  Procedure, 
and  for  an  order  directing  a  stay  of  execution 
upon  the  filing  of  the  bond,  pursuant  to  sec- 
tion 1176,  Code  of  Civil  Procedure.  A  hearing 
was  had  upon  this  application,  and  there  was 
testimony  to  the  effect  that  petitioner,  since 
the  trial  of  tjie  action,  had,  by  unfarmerlike 
methods,  failed  properly  to  irrigate  and  prop- 
erly direct  the  irrigation  water  over  the  land 
seeded  to  alfalfa;  had  caused  great  injury  to 
the  land  seeded  to  alfalfa,  and  to  the  crops 
growing  thereon;  that  bis  work  in  the  way 
of  plowing  and  reseedlng  had  been  of  no  ad- 
vantage to  himself  or  the  owner;  that  a 
I)ortion  reseeded  in  1920  to  alfalfa  by  the 
petitioner  had  failed  to  produce  a  fair  stand 
Of  alfalfa;  that  the  Injury  done  by  him  to 
the  premises  was  progressive  In  its  nature, 
and  that  the  further  occupancy  of  the  prem- 
ises by  him  would  be  detrimental  to  tbe  In- 
terests of  the  owners  of  the  land ;  that  a  por- 
tion of  the  premises  upon  which  there  was  a 
fair  stand  of  alfalfa  at  the  time  petitioner 
entered  into  possession  had  been  plowed  up 
since  the  trial  of  the  action,  and  that  this 
work  was  of  no  benefit  to  tbe  property ;  that 
the  methods  pursued  by  petltlcmer  in  the  cul- 
tivation of  the  premises  and  the  irrigation  of 
the  crop,  the  drainage  of  the  irrigated  land, 
and  the  care  of  the  premises  generally,  were 
unfarmerlike ;  that  upon  the  trial  of  said  ac- 
tion testimony  was  adduced  by'  the  platntUEs 
satisfying  the  court's  mind  that  the  pasturing 
of  cattle  uixm  said  premises  while  wet  was 
willful;  that  the  field  where  the  principal 
damage  was  done  had  deteriorated  from  a 
field  which,  when  petitioner  went  into  posses- 
sion, produced  from  five  to  six  tons  of  alfalfa 
hay  per  year,  produced  not  more  than  ooe- 
half  a  ton  to  one  ton  a  year,  and  that  prin- 
cipally foxtail;  that  the  evidence  on  tbe  part 
of  the  plaintiff  was  also.  In  substance^  that 
petitioner  had  plowed  up  certain  portions  of 
the  land,  and  plaintiffs  had  furnished  seed 
twice  lor  the  reseedlng  thereof;  that  the 
work  BO  done  proved  of  no  value,  and  no 
stand  was  obtained;  that,  upon  the  third  de- 
mand being  made  by  petitioner  upon  plaln- 
tlfts,  plaintiffs  refused  to  furnish  further  seed 
because  of  petitioner's  unfarmerUice  meUioda 
and  failure  to  get  resulta 
Upon  the  hearing  of  the  motion  for  a  atajr. 
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counael  for  petitioner  represented  tbat  peti- 
tioner had  stored  tipon  said  premises  a  quan- 
tity of  Iiay,  amounting  to  abont  ISO  tons,  and 
plaintiff  stated  in  open  court  that  a  reason- 
able time  would  be  allowed  said  petitioner  to 
remove  the  hay. 

From  the  testimony  taken  at  the  trial,  and 
upon  the  hearing  of  the  application  for  a  stay, 
respondent  was  conTlnced: 

"That  U  petitioner  were  permitted  to  con- 
tinue in  possession  of  said  premises,  the  in- 
jury done  by  him  thereto  would  be  Irreparable, 
and  that  the  owners  of  said  premises  would 
not  be  protected  by  any  bond  given  by  bim; 
that  the  damage  done  by  petitioner,  not  only 
to  the  crops  thereon,  but  also  to  the  land  itself, 
would  be  continuous." 

Whereuiwn  the  respondent  denied  the  appli- 
cation for  a  stay. 

[1]  In  this  proceeding  for  a  writ  of  man- 
date this  conrt  cannot  substitute  its  own  dis- 
cretion for  the  discretion  rested  by  law  in  the 
judge  of  the  lower  court  to  pass  upon  the 
merits  of  the  appIicatiOD  for  a  stay.  It  was 
for  that  court  to  determine  whether  without 
a  sfay  the  objects  of  the  appeal  would  be  de- 
feated, or  that  a  stay  was  reasonably  neces- 
sary to  protect  appellant  from  irreparable  or 
serious  injury  in  case  of  a  reversal;  or 
whether  with  a  stay  respondent,  in  event  of 
affirmance,  will  sustain  an  irreparable  or  dis- 
pr<q;>ortionate  injury.  3  Corpus  Juris,  pp. 
12S9  and  1200,  and  cases  cited. 

In  order  to  Invoke  against  the  respondent 
herein  the  writ  of  mandamus,  petitioner  must 
show  from  the  record  that  there  were  no  facts 
or  circumstances  to  sustain  the  action  of  the 
trial  judge  in  refusing  the  application  for  a 
stay,  and  that  consequently  the  order  refus- 
ing to  grant  the  stay  was  made  without  juris- 
diction; or,  as  stated  In  the  case  of  Ralsch  v. 
Board  of  Education,  81  Cal.  642,  at  page  S46, 
22  Fac.  890,  at  page  801,  "there  was  no  sem- 
blance of  cause"  for  the  action  of  the  court ; 
or,  as  stated  by  Mr.  Justice  Henshaw  in  the 
case  of  Newlands  v.  Superior  Court,  171  Cal. 
741,  at  page  744,  154  Pac.  829,  at  page  831. 
petitioner  should  show  "that  discretion  under 
the  facts  can  be  legally  exercised  in  but  one 
way,"  before  he  will  be  entitled  to  bis  writ  of 
mandate.  The  case  of  Wood  v.  Strother,  76 
CaL  645,  18  Pac.  766,  9  Am.  St.  Rep.  249,  re- 
lied upon  by  counsel,  as  cited  in  Henaley  r. 
Superior  Court,  111  Cal.  641,  at  page  643,  44 
Pac.  at  page  232,  goes  no  furtner  than  to 
hold  that  where  "the  law  affixes  a  right  to 
specific  relief  from  certain  facts,  and  there 
la  no  question  made  as  to  the  existence  of 
such  facts,  the  court  has  no  discretion  to  re- 
fuse the  relief.  In  such  a  case  the  limit  of 
the  discretionary  power  of  the  court  has  been 
reached,  and  nothing  but  a  clear  duty  re- 
mains." See,  also.  Kaiser  v.  Hancock,  25 
Oal.  App.  323,  143  Pac.  614;  Plummer  t, 
Agonre,  20  Cal.  App.  319,  128  Pac.  1014. 


[2]  Therefore,  In  view  of  the  showing  In 
this  case  that  the  injury  to  the  alfalfa,  which 
was  a  portion  of  the  land,  was  wlllfnl,  and 
was  continued  even  after  the  trial  of  the 
case,  and  was  progressive  in  its  nature,  and 
that  the  attempts  of  petitioner  to  restore  the 
alfalfa  by  replowlng  and  reseedlng  were  abor- 
tive by  reason  of  bis  unfarmerlike  methods, 
this  court  cannot  conclude  that  the  respond- 
ent acted  without  semblance  of  cause  in  find- 
ing that  irreparable  injury  would  be  caused 
plaintiff  If  the  defendant  were  permitted  to 
remain  in  possession  of  the  premises,  and  that 
an  appeal  bond  would  not  afford  plaintiff  full 
protection. 

The  petitioner,  therefore,  having  failed  to 
show  that  the  resi)ondent  was  acting  outside 
of  bis  duty  In  refusing  to  grant  the  stay,  the 
writ  should  be  discharged,  and  It  is  so  or- 
dered. 

We   concur:    BDBNBTT,   J.;  HABT,   J. 


MURRAY   V.   CALIFORNIA 


(49  Cal.  App.  626) 
CONSERVING 


CO.    (Civ.    3538.) 

(Distiiet  Conrt  of  Appeal,  First  District,  Divi- 
sion 1,  California.  Oct.  10,  1020.  Hearing 
Denied  by  Supreme  Court  Dec.  10,  1920.) 

1.  Work  and  labor  <S=»I4(I),  24(2)— Contract 
held  properly  Introduced  In  evidence  in  ac- 
tlon  In  form  of  common  count 

Where  full  performance  of  a  contract  on 
part  of  plaintiff  was.  prevented  by  acts  of 
defendant,  plaintiff  could  treat  contract  as 
abandoned,  and  bring  action  in  form  of  a  com- 
mon comt,  and  introduce  thereunder  the  con- 
tract and  show  the  acts  amounting  to  an  inter- 
ference, and  recover  thereunder  the  amount 
specified  in  the  contract,  and  the  reasonable 
value  of  extra  work  done  under  a  anpplemen- 
tary  oral  agreement. 

2.  Principal  and  aoent  «=>IOI( I)— Contract 
for  extra  work  entered  Into  within  ostensible 
authority  of  agent  binding. 

Where  superintendent  of  defendant's  pack- 
ing plant  was  so  far  in  charge  of  the  opera- 
tion of  the  plant  as  to  possess  at  least  os- 
tensible authority  to  make  a  supplemental  con- 
tract for  extra  work,  plaintiff  was  entitled  to 
rely  upon  that  fact  in  proceeding  to  do  the 
work  and  to  recover  for  the  material  furnish- 
ed and  the  services  rendered. 

3.  Contracts  «=»303  (5)— Defects  in  ventilating 
system  no  defense,  when  caused  by  defend- 
ant's neglect. 

Where  plaintiff  guaranteed  that  ventilat- 
ing system  would  exhaust  superheated  air 
and  steam,  he  was  entitled  to  recover  the  con- 
tract price,  where  such  system,  when  first  in- 
stalled, did  for  a  time  accomplish  its  purpose, 
and  only  failed  to  do  so  when  motors  and  ma- 
terial had  been  so  affected  by  contact  with 
the  steam  within  the  room  as  to  refuse  to 
function,   which   contact  was   due   to  lack   of 
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proper  homing  of  the  motort,  which  auder  the 
agreement  It  was  the  daty  of  the  defendant  to 
have  provided. 

Appeal  from  Superior  Court,  Alameda 
County;  A.  F.  St  Sure,  Judge. 

Action  by  Michael  F.  Murray  against  the 
California  Conserving  Company.  Judgment 
for  plaintifC,  and  defendant  appeals.  Af- 
firmed. 

Wise  &  O'Connor  and  Altman  ft  Goldman, 
all  of  San  Francisco,  for  appellant 

Harrison  S.  Robinson  and  Harry  It.  Price, 
both  of  Oakland,  for  respondent 

RICHARDS,  J.  This  ia  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  for  the  sum 
of  $2,MS.23.  The  facts  out  of  which  the  de- 
fendant's alleged  liability  arose  were  the 
following:  In  the  month  of  September,  1917, 
the  defendant  had  completed  a  building  In 
connection  with  its  packing  plant  in  H^y- 
wards,  which  was  to  be  used  for  packing  and 
canning  tomato  products.  On  the  top  floor  of 
tills  building  was  a  room  equipped  with  26 
large  copper  kettles,  which  were  to  be  used  in 
heating  tomato  pulp  for  the  purpose  of  ex- 
hausting a  certain  quantity  of  water  there- 
from as  to  make  the  product  fit  for  com- 
mercial purposes.  It  was  found  that  when 
this  portion  of  the  plant  was  put  la  operation 
the  said  room  became  filled  with  steam  so  as 
to  make  it  impossible  for  men  to  remain  at 
work'  therein  for  any  considerable  length  of 
time.  It  became  necessary  to  remedy  this 
condition  immediately,  and  with  that  end  in 
view  the  defendant's  superintendent  of  the 
plant  requested  the  plaintifC  to  call  at  the 
plant  on  the  afternoon  of  September  27,  1817, 
for  the  purpose  of  a  consultation  as  to  how  to 
efFectually  remove  the  practical  difficulties  of 
the  situation.  The  plaintiff  suggested  a  sys- 
tem of  ventilation  by  the  use  of  fans  and 
motors,  and  it  was  agreed  that  he  should 
investigate  the  matter  and  report  with  re* 
spect  to  such  system  and  the  cost  of  install- 
ing the  same.  A  few  days  later  the  plaintiff 
submitted  a  proposition  in  writing,  in  which, 
representing  the  company  with  which  he  was 
connected,  it  was  proposed  to  furnish  and 
install  certain  fans  and  motors  of  specified 
sizes  and  power,  together  with  the  switch 
boxes,  starting  devices,  belting  and  wires  nec- 
essary to  connect  the  same  with  the  defend- 
ant's wiring  system  already  installed  in  the 
building.  By  the  terms  of  this  proposition 
all  necessary  connecting,  framing,  carpenter 
work,  housing,  and  the  furnishing  of  all  labor 
and  material  necessary  for  the  installation  of 
said  motors  and  fans  except  that  above  speci- 
fied was  to  be  furnished  by  the  defendant  as 
the  owner  of  the  building.  The  plaintiff's 
proposition  embraced  the  following  state- 
ment: 

"It  is  the  intention  and  understanding  that 
the  three  exhaust  fans  on  the  roof  wiU  ezliaust 
the  air  and  surplus  steam;  from  the  room  di- 


rectly helow  and  the  2-24"  fans  in  the  win- 
dow spaces  will  deliver  fresh  air  into  the  room, 
thus  making  the  workroom  as  habitable  a* 
it  is  ordinarily  expected  of  a  room  of  its  kind. 
Above  work  for  the  sum  of  ¥1,500." 

The  defendant,  acting  through  its  said  su- 
perintendent, accepted  the  foregoing  propo- 
sition, and  the  work  of  installing  the  venti- 
lating system  was  at  once  entered  upon,  and, 
in  so  far  as  the  plaintiff  was  concerned,  was 
completed  on  or  about  October  4,  1917.  The 
system  was  at  once  put  in  operation,  and  for 
a  portion  of  the  first  day  apparently  accom- 
plished the  purpose  for  which  it  was  install- 
ed, namely,  that  of  clearing  the  room  of 
steam.  Toward  the  close  of  said  day,  how- 
ever, it  was  found  that  the  motors  sti^ped 
ana  refused  to  further  functicm.  The  cause 
of  this  stoppage  was  apparently  due  to  the 
fact  that  the  defendant  had  not  properly  or 
sufficiently  done  the  work  of  constructing 
certain  conduits  and  housings  for  the  protec- 
tion of  the  motors,  and  other  material  which 
the  plaintiff  had  installed,  from  the  effect  of 
the  steam  arising  from  the  boiling  mixture. 
When  this  fact  was  discovered  a  further  oral 
agreement  was  made  between  the  plaintiff 
and  the  superintendent  of  the  defendant  by 
which  certain  additional  work  was  to  be  done 
by  the  former  for  the  purpose  of  remedying 
these  discovered  defects.  The  plaintiff  pro- 
ceeded to  do  this  extra  work  at  an  expense 
to  him  of  $805.23.  In  the  meantime,  how- 
ever, the  defendant  had  not  done  certain 
work  which  it  was  to  do  for  the  purpose  of 
housing  the  motors,  and  the  result  was  that 
they  again  refused  to  function,  after  a  abort 
period  of  trial,  <m  account  of  their  contact 
with  the  steam  of  the  superheated  room. 
Thereupon  the  defendant,  without  further 
consultation  with  the  plaintiff,  mnoved  all 
the  material  used  in  the  ventilating  system 
installed  by  the  plaintiff,  and  informed  him 
that  it  did  not  wish  bim  to  do  anything  fur- 
ther in  relation  to  the  matter.  The  plaintifl 
demanded  payment  of  the  sum  of  $1,600 
claimed  to  be  due  upon  his  accepted  prop- 
osition, and  the  further  sum  of  $805.23  for 
the  extra  work  performed.  These  demands 
being  by  the  defendant  refused,  the  plaintifl 
instituted  the  present  action. 

The  complaint  filed  herein  was  in  the  form 
of  the  common  count  for  work  and  labor  done 
and  performed  and  material  famished  by 
plaintiff  to  d^endant  at  the  special  Instance 
and  request  of  the  latter,  of  the  reasonable 
value  of  $2,305.23.  The  answw  of  the  de- 
fendant consisted  in  specific  denials  of  the 
averments  of  the  plaintiff's  complaint,  and 
the  cause  wait  to  trial  upon  the  issues  tibus 
framed.  At  the  time  of  trial  the  defendant 
presented  and  was  x>ermltted  to  file  a  far- 
ther and  separate  answ»,  alleging,  in  sub- 
stance, though  not  in  express  terms,  the 
agreement  between' the  parties  with  referoice 
to  the  Inatallatiott  at  said  ventilating  ssMtesa, 
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and  then  proceeding  to  aver  tbat  such  vatttr 
latlng  system,  so  Installed  under  said  agree- 
ment, had  proven  unsatisfactory,  and  had 
failed  to  so  exbanst  tbe  air  and  surplus 
steam  from  the  premises,  or  to  so  deliver 
fresh  air  Into  the  same,  as  to  render  the 
same  habitable,  or  to  make  It  possible  for  the 
workmen  of  defendant  to  continue  their  la- 
bors in  the  said  room,  and  tbat  for  that  rea- 
son the  defendant  had  been  compelled  to  re- 
move and  did  remove,  the  plaintiff's  ventilat- 
ing system  from  the  premises. 

Upon  the  introduction  of  evidence  prb  and 
con  upon  the  issues  thus  framed  the  cause 
was  presented  to  the  jury  under  the  instruc- 
tions of  the  court,  and  the  Jury  presently  re- 
turned a  verdict  in  the  plaintiffs  favor  for 
the  full  sum  donanded  in  his  complaint 
From  the  judgment  entered  upon  such  ver^ 
diet  the  defendant  prosecutes  this  appeaL 

The  first  contention  of  the  appellant  is  tbat 
the  trial  court  was  in  error  in  giving  to  the 
Jury  tbe  following  Instruction: 

"If  yon  find  from  -the  evidence  tbat  a  portion 
of  tlie  work  Incidental  to  the  ventilating  sys- 
tem was  to  be  done  by  the  defendant  corpora- 
tion, then  there  was  an  implied  contract  on 
tbe  part  of  the  defendant  to  perform  its  share 
of  aoch  work  in  snch  manner  aa  to  en- 
able the  plaintiff  to  complete  liis  sliare 
of  the  work  in  the  manner  agreed  nt)on.  And 
if  yon  find  that  the  defendant  failed  to  per- 
form in  a  workmanlike  manner  its  share  of 
the  work,  and  snch  failure  prevented  plaintiff 
from  completing  the  work,  then  your  verdict 
should  be  in  favor  of  plaintiff  and  against  de- 
fendant." 

And  again: 

"If  the  ventilating  apparatus  failed  to  ven- 
tilate the  building  because  of  careless  or  un- 
skillful installation  by  the  employees  of  tbe 
defendant  of  the  wiring  system,  or  the  failure 
to  house,  or  the  careless  or  unsldllfnl  housing, 
by  tbe  employees  of  tbe  defendant  of  any  of 
the  motors  wUeh  constitDted  part  of  such 
ventilating  system,  then  tbe  defendant,  and 
not  the  plaintifl.  Is  answerable  for  snch  fail- 
ure." 

The  basis  of  the  appdiant's  objection  to 
these  instructions  is  its  Claim  that  the  plain- 
tiff, baving  predicated  bis  action  upon  per- 
formance on  his  part  of  tbe  agreement  for 
the  installation  of  the  ventilating  system  in 
question,  and  having  failed  to  show  perform- 
ance on  his  part  of  tbat  portion  of  said  agree- 
ment which  is  above  quoted,  as  expressing 
tbe  intent  and  understanding  that  tbe  venti- 
lating system  would  so  exhaust  the  steam- 
laden  air  from  and  so  deliver  fresh  air  into 
tbe  workroom  to  be  ventilated  as  to  make  tbe 
same  habitable  for  the  workmen  employed 
therein,  was  not  under  suCh  a  pleading  en- 
titled to  prove  prevention  of  performance  on 
fbe  part  of  tbe  defendant  as  a  basis  for  bis 
recovery  under  tbe  common  counts;  and 
boice  that  the  above-qaoted  instructions  on 
tbe  part  of  tbe  court  were  erroneous. 


[1]  We  And  no  merit  In  this  eontoitlon. 
Tbe  plaintiff  brought  this  action  in  tbe  form 
of  tbe  common  counts,  upon  the  theory,  well 
established  in  a  long  line  of  cases  in  this 
state,  tbat  where  full  performance  on  tbe 
part  of  the  plaintiff  has  been  prevented  by 
acts  of  the  defendant,  the  plaintiff  may  treat 
the  contract  as  alHindoned,  and  bring  a  suit 
under  tbe  common  counts  for  the  reasonable 
value  of  the  materials  fumlslied  and  services 
performed.  Jones  &  L.  Co.  v.  Doble  Co.,  162 
CaL  497, 123  Pac.  290 ;  Brown  v.  Crown  Q.  M. 
Ca,  160  Gal.  376,  89  Pac.  86;  Orlfilth  v.  Hap- 
persberger,  86  Cal.  605,  2S  Pac.  137,  487.  In 
accordance  with  the  principle  announced  in 
these  cases  we  are  of  tbe  opinion  that  tbe 
Plaintiff  was  entitled  to  bring  this  action 
in  the  form  of  a  common  count,  and  to  intro- 
duce thereunder  tbe  contract  entered  into 
l>etween  tbe  parties,  and  show  the  defend- 
ant's acta  amounting  to  an  Interference  with 
the  full  performance  of  the  same  upon  tbe 
pert  of  plaintiff,  and  to  recover  tberennder 
tbe  amount  spedfled  in  said  contracit  and 
tbe  reasonable  value  of  such  extra  work  as 
bad  been  done  under  tbe  supplementary  oral 
agreement  The  Instructions  of  the  court  to 
which  the  defendant  objected  were  therefore 
correct  In  their  application  to  tbe  facts  of 
the  case  at  bar.  Tbe  cases  dted  by  tbe  de- 
fendant In  support  of  bis  foregoing  conten- 
tion do  not  sustain  it  and,  when  examined  in 
tbe  light  of  tbe  facts  to  which  they  refer,  are 
not  in  conflict  with  tbe  antfaorities  above 
cited. 

[2]  Tbe  aeft  contention  of  the  appellant  is 
tbat  the  plalntitC,  in  ao  far  as  be  relied  up<ni 
bis  alleged  right  to  recover  for  the  extra 
•work  done  under  tbe  oral  agreement  between 
him  and  the  superintendent  of  the  defend- 
ant was  not  entitled  to  recover  for  the  same^ 
for  tbe  reason  Qiat  be  failed  to  establish  an- 
thority  on  tbe  part  of  said  superintendent  of 
defendant  to  enter  into  said  oral  supplemen- 
tary agreement,  and  we  find  this  contoition 
also  to  be  devoid  of  merit  Tbe  evidence^  in 
oar  opinion,  sufildently  shows  tbat  tbe  supw- 
intendent  of  defendant  was  so  far  In  charge 
of  the  operation  of  its  packing  plant  as  to 
possess  at  least  ostensible  authority  to  make 
both  of  the  agreements  In  question,  and  tbat 
the  plaintiff  was  entitled  to  rely  upon  tbat 
fact  in  proceeding  to  do  the  work  performed 
by  him  under  the  supplemental  oral  agree- 
ment, and  hence  was  entitled  to  recover  for 
tbe  same. 

[S]  Tbe  final  contention  of  the  appellant  la 
tbat  tbe  plaintiff  by  his  written  agreement  in 
substance  giuranteed  that  tbe  ventilating 
system  to  be  installed  by  blm  tberennder 
would  exhaust  tbe  superheated  air  and  steam 
from  tbe  place  In  which  it  was  to  be  install- 
ed, and  would  so  Introduce  fresh  air  into  the 
same  as  to  render  it  habitable  for  workmen, 
and  that  having  failed  to  perform  this  condi- 
tion of  bis  contract  he  is  not  entitled  to  r»- 
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cover.  The  difficulty  with  this  contention 
consists  In  the  fact  that  the  evidence  suffi- 
ciently shows  that  when  the  plaintUTs  venti- 
lating system  was  installed  and  put  In  oper- 
ation It  did  for  a  time  accomplish  Its  pur^ 
pose,  and  only  failed  to  do  so  when  Its  motors 
and  material  had  been  so  afFected  by  contact 
with  the  steam  within  said  room  as  to  refuse 
to  function,  wUcb  contact  was  due  to  the 
lack  of  proper  bousing,  which,  under  the 
aforesaid  agreement,  it  was  the  duty  of  the 
defendant  to  have  provided.  We  find,  there- 
fore, that  this  final  contention  of  the  appel- 
lant is  also  untenable^ 
Judgment  affirmed. 

We  concur:     WASTE,  P.  J.;    BEASLT, 
Judge  pro  tern. 


(49  Cal.  App.  eit) 

NEWARK  TRUST  CO.  v.  KRIEBEL  at  a!. 

(Civ.  3468.) 

(Dlatrlct  Court  of  Appeal,  First  District,  Dlvl- 

S.OU  2.     California.     Oct.  18,  1820.) 

1.  Appvai  and  arror  «s»863— Matters  review- 
able on  appeal  from  order  denying  motion  to 
vacate  Judgment. 

Where  plaintiff  did  not  appeal  from  a  judg- 
ment for  defendant,  but  from  an  order  deny- 
ing its  motion  to  vacate  the  judgment  and  to 
enter  Judgment  for  plaintiff  on  the  iindinge, 
the  only  question  before  the  reviewing  court 
was  whether  or  not  the  condusJons  of  law 
were  consistent  with  and  supported  by  the 
findings  of  fact 

2.  Bills  and  notes  <S=>29i— Payee  holding  note 
in  trust  held  not  liable  on  Indorsement  mere- 
ly for  purpose  of  transferring  legal  title. 

A  payee  of  a  note,  holding  the  same  as 
tr'astee  for  a  corporation  in  process  of  organi- 
sation, did  not  render  himself  liable  as  an  in- 
dorsee, where  the  indorsement  was  made  mere- 
ly for  the  purpose  of  transferring  legal  title 
to  one  who  liad  knowledge  of  the  trust  rela- 
tion. 

3.  Corporations  «=982— No  obligation  on  pur- 
chaser of  corporate  stock  under  contract  to 
demand  resale  at  certain  price  within  certain 
time. 

Under  a  contract  by  a  trustee  for  subscrib- 
ers and  a  corporation  in  process  of  organi- 
sation, reciting,  "It  is  also  understood  I  will 
personally  sell  for  you  10,U00  shares  of  stock 
in  -the  new  company  at  par,  less  10  per  cent^ 
within  three  months  of  the  organization  of  the 
company,"  there  was  no  obUgation  on  the  part 
of  defendant  purchaser  to  make  demand  on  the 
trustee  to  carry  out  such  engagement,  though 
defendant  did  not  in  terms  agree  to  sell  the 
stock;  the  consideration  for  such  promise 
being  a  note  given  for  the  price  of  the  shares 
of  stock,  as  collateral  to  which  the  stock  was 
left  in  the  hands  of  the  trustee. 


4.  Corporations  $=»82— Stipntatlon  by  oorpo- 
ration  to  repurohaao  stock  not  fraud  on  eth- 
er subscribers. 

A  stipulation  between  a  corporation  and  a 
purchaser  of  stock  therein,  whereby  the  cor- 
poration agrees  to  repurchase  such  stock  on 
certain  conditions,  is  not  to  be  denounced  as  a 
fraud  on  other  subscribers  and  creditors  o{ 
the  corporation,  where  it  is  not  shown  tliat 
any  fraudulent  invasion  of  the  rights  of  stock- 
holders or  creditors  has  been  attempted  or 
would  result. 

5.  Corporations  9=382— Knowledge  of  an  agent 
and  trustee  for  subsorlbers  of  the  terms  of 
a  oondltlonal  agreement  made  with  a  sub- 
scriber, Imputed  to  them. 

Knowledge  of  the  terms  of  a  conditional 
agreement  with  a  subscriber  for  stock,  made 
by  an  agent  and  trustee  for  other  subscribers 
while  acting  as  such,  will  l>e  imputed  to  the 
other   subscribers. 

6.  Bills  and  notes  «=»  1 40— Execution  of  re- 
newal note  no  waiver  of  defenses  to  original. 

Where  payee  by  her  attorney  upon  execut- 
ing a  renewal  note  informed  the  holder  there- 
of that  she  would  defend  any  suit  to  enforce 
its  collection,  there  was  no  waiver  of  such  de- 
fenses as  she  might  have  had  to  the  original 
note. 

7.  Estoppel  «s»52— "Waiver"  Is  intentional 
relinquishment. 

A  "waiver"  is  the  intentional  relinquish- 
ment of  a  known  right  after  knowledge  of  the 
facts. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiver.J 

8.  Corporations  «=>83— No  obligation  on  part 
of  subscriber  for  stook,  desiring  to  rescind, 
to  return  stook  of  no  value. 

To  rescind  a  stock  subscription  contract 
under  Civ.  Code  {  1689,  it  was  not  necessary 
to  return  the  stock,  where  it  was  absolutely 
valueless,  in  view  of  section  1691,  subd.  2. 

9.  Corporations  «=3lI7— When  maker  of  note 
for  stock  may  rescind  on  fallura  of  consid- 
eration, or  wait  and  defend  on  that  gronnd. 

Upon  failure  of  consideration  for  a  note. 
the  maker  could  either  rescind  at  once  or  wait 
and  defend  on  that  ground  any  suit  that  might 
be  brought  on  the  note;  the  consideration  for 
the  note  l>eing  corporate  stock  wliich  was  de- 
posited with  the  payee  as  collateral  therefor. 

10.  Pleading  iS=>93( I)— Inconsistent  defenses 
may  be  set  up  without  waiver. 

It  is  permissible  to  set  up  inconsistent  de- 
fenses without  raising  presumption  that  one 
is  a  waiver  of  the  other. 

11.  Pleading  «s>92— Conntemialm  based  en 
breach  of  oontraot  held  not  waWer  of  de- 
fense of  rescission. 

A  counterclaim  for  damages  for  breadi  ot 
contract  was  not  a  waiver  of  a  defense  of  re- 
scission; and,  where  defendant  was  not  per- 
mitted to  recover  upon  her  coonterdaim,  the 
allegations  regarding  the  recovery  of  damages 
may  be  treated  as  surplusage  in  support  of 
the  judgment,  in  view  of  Code   Civ.  Proc   { 
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441,  proTidlng  defendant  may  set  up  as  many 
defenses  and  counterclaims  as  he  may  have. 


error  9=91039(1)— Reversal 
merely  beoanse  of  error  In 


12.  Appeal  and 
mt  warranted 
pleadings. 

Where  It  plainly  appears  from  the  entire 
record  that  substantia]  justice  has  been  done 
between  the  parties,  a  reTersal  is  not  war- 
ranted because  of  any  error  in  the  pleadings. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Paul  J.  McCormlck,  Judge.   • 

Action  by  the  Newark  Trust  Company 
against  Fred  L.  Ejiebel  and  others.  From 
an  order  denying  plaintiffs  motion  to  set 
aside  a  Judgment  for  defendants,  and  enter 
Judgment  for  plaintiff  on  the  pleadings,  tbe 
plaintiff  appeals.    Affirmed. 

Iryln  O.  Louis  and  Rash  If.  Blodget,  botb 
of  Lob  Angeles,  for  appellant 

NewUn  &  Ashburn,  of  Los  Angeles  (X  W. 
BfcKlnley,  of  Los  Angeles,  of  counsel),  for  re- 
spondent Phillips. 

'W.  E.  Shelton,  of  Los  Angeles,  for  respond- 
ent  EriebeL 

LANGDON,  P.  J.  [1]  This  is  an  appeal 
from  an  order  denying  plaintiff's  motion  to 
set  aside  the  Judgment  for  defendants  and 
enter  Judgment  for  plaintiff  on  the  findings. 
A  Jury  was  impaneled  advisory  to  tbe  court, 
and  found  certain  facts  which  the  court 
adopted  in  Its  findings,  and  also  returned  a 
general  rerdlct  in  favor  of  the  defendant 
Phillips,  and  the.  court  gave  Judgment  In  her 
favor.  Plaintiff  did  not  appeal  from  this 
Jndgmrat,  but  now  appeals  from  an  order 
denying  its  motion  to  vacate  the  Judgment  in 
favor  of  defendant  and  to  enter  Judgment  for 
plaintiff  on  the  findings.  Owisequently,  tbe 
only  question  before  this  court  is  whether  or 
not  the  conclusions  of  law  are  consistent  with 
and  supported  by  the  findings  of  fact 

The  action  was  brought  upon  a  promissory 
note  for  $10,000,  given  by  defendant  Phillips 
In  renewal  of  a  note  fdr  the  same  amount 
Tbe  original  note  was  given  In  June,  1813, 
to  defendant  Krlehel,  as  trustee  for  the 
Hector  Automatic  Radiator  Company,  a  cor- 
poration to  be  formed  In  the  future.  This 
note  had  attadied  to  It  a  collateral  agrees 
ment  pledging  curtain  stock  as  security  there- 
tar.  Tbe  court  submitted  to  the  Jury  four 
special  Interrogatories,  which  were  answered 
by  tbe  Jury.  The  findings  of  the  Jury  upnx 
Umbo  questions  were  adopted  by  the  court  in 
Its  findings,  and  will  be  discussed  In  OHmec- 
tton  tberewltb.  Tbe  findings  of  tbe  court 
disclose  tbe  following  facts: 

On  June  20,  1913,  the  defendant  Jane  M. 
PbillUM  executed  and  ddlvered  to  deftedant 
Krlebel  a  promlasary  note  for  $10,000.  This 
note  was  given  In  part  payment  for  some- 
thing over  16,000  shares  of  stock  In  a  coni>. 
pany  thereafter  to  be  formed  and  Incorpo- 


rated under  the  name  of  Rector  Automatic 
Radiator  Company,  which  company  was  later 
incorporated  as  planned.  The  defendant 
Krlebel,  in  selling  the  said  stock  to  the  de- 
fendant Phillips,  and  In  taking  said  promis- 
sory note  In  part  payment  therefor,  was 
acting  as  agent  and  trustee  for  the  said  cor- 
poration thereafter  to  be  formed,  and  for  the 
subscribers  to  the  stock  thereof,  and  be 
took  tbe  said  promissory  note  In  his  own 
name,  but  in  trust  for  the  said  corporation 
and  its  stockholders.  Said  defendant  Krle- 
bel also,  contemporaneously  with  tbe  execu- 
tion of  said  promissory  note,  and  while  act^ 
Ing  as  such  agent  and  trustee,  and  as  a  part 
of  said  transaction  for  the  sale  and  purchase 
of  said  stock  of  the  Rector  Automatic  Radia- 
tor Company  and  the  execution  of  said  prom- 
issory note  for  $10,000,  and  in  order  to 
induce  the  making  of  said  note  by  said  de- 
fendant Phillips,  did  execute  and  deliver.  In 
bis  capacity  as  agoit  and  trustee  for  the 
said  corporation  and  Its  stockholders,  a  cet^ 
tain  Instrument  reading  as  follows: 

"In  making  this  subscription,  it  is  also  un- 
derstood I  will  personally  sell  for  yon  16,000 
shares  of  stock  in  tbe  new  company  at  par, 
less  ten  per  cent,  within  three  months  from 
the  organization  of  the  company." 

The  promise  made  by  said  Krlebel  to  sell 
said  stock  for  defendant  Phillips  which  was 
contained  In  said  contemporaneous  wrltt«i 
agreement  was  a  promise  made  by  him  in  his 
capacity  as  agent  and  trustee,  and  was  so 
understood  by  tbe  defendants  Krlebel  and 
Phillips,  and  said  promise  constituted  tbe 
substantial  oonslderatl<Ri  for  tbe  said  prom- 
issory note. 

Krlebel  did  not  at  any  time,  either  in  bis 
individual  capacity  or  as  such  agent  and 
trustee,  nor  did  tbe  Hector  Automatic  Ra- 
diator Company,  ever  sdU,  or  attempt  to  sell, 
for  tbe  defHidant  Phillips  16,000  shares  of 
said  stock,  either  at  tbe  price  named  in  said 
agreement  or  at  any  other  price. 

Tbe  court  further  found  that  by  reasmi  of 
the  failure  to  perform  tbe  terms  of  said 
agreement  to  so  sell  16,000  Shares  of  said 
stock,  there  was  a  total  fitllnre  of  consider- 
ation for  the  said  promissory  note  dated 
June  20,  1913.  It  was  the  note  given  as  a 
renewal  of  said  note  on  June  20,  1818,  that 
was  tbe  basis  of  tbe  present  action. 

Tbe  court  also  found  that  at  the  time  of 
the  execution  and  delivery  of  tbe  said  note 
dated  June  20,  1013,  by  the  defendant  Phil- 
lips, and  at  the  time  of  tbe  receipt  thereof  tqr 
defendant  Krlebel,  and  at  tbe  time  of  tbe  re- 
ceipt tbweof  b7  the  defendant  Rector  Gas 
Lamp  Company  (the  assignee  of  Krlebel, 
trustee),  said  company  had  full  knowledge  at 
tbe  contents  of  said  writing,  wherein  Krlebel 
as  agent  for  tbe  Rector  Automatic  Radiator 
Company,  agreed  to  sell  said  stock;  and  that 
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tbe  Bector  Automatic  Radiator  Company  and 
Its  assignee,  Rector  Gas  Lamp  Company,  ful- 
ly  acquiesced  in  and  consented  to  the  terms 
of  said  agreement  at  and  before  the  time  of 
the  transfer  of  tlie  said  promissory  note  to 
one  Waters  B.  Day,  who  was  the  real  owner 
at  the  time  of  the  commencement  of  this  ac- 
tion ;  plaintiff  being  the  assignee  of  said  note 
merely  for  the  purpose  of  coUectloa. 

The  court  further  found  tliat  at  the  time 
of  the  commencement  of  this  action,  the 
stock  agreed  to  be  purdiased  by  defendant 
Fhilllps  under  said  stock  subscription  agree- 
ment was  of  no  value  whatsoever.  It  further 
appears  from  tbe  record  that  tbe  defendant 
PbilUiis  is  an  incompetent,  and  was  repre- 
sented in  this  action  by  her  general  guardian. 

[2]  With  reference  to  the  Judgment  in  fa- 
rot  of  defendaat  Krleb^  it  was  found  that 
the  Rector  Gas  Lamp  Company,  tbe  first  as- 
signee herein,  knew,  at  the  time  the  note  was 
assigned  to  It,  that  the  said  Krlebel  was  not 
the  owner  of  said  note,  but  was  holding  the 
same  as  trustee  for  the  Rector  Automatic 
Radiator  Company,  and  that  the  assignment 
by  said  Kriebel  of  said  note  and  collateral 
agre^nent  was  merely  for  the  purpose  of 
transferring  to  &e  said  Rector  Gas  Lamp 
Company  the  legal  title  to  said  note,  and 
fliat  said  assignment  and  Indorsement  was 
not  made  for  the  purpose  of  guaranteeing 
personally  the  payment  of  Said  note.  It  was 
also  found  that  said  indorsement  was  made 
by  the  said  defendant  Krleb^  las  agent  and 
trustee,  for  the  purpose  of  transferring  said 
note.  These  findings,  of  course,  warrant  the 
denial  of  Judgment  In  favor  of  tbe  plaintiff 
as  against  defendant  KrlebeL 

[S]  HowevOT,  the  real  attack  is  made  upon 
the  Judgment  in  favor  of  defendant  Phillips. 
It  is  urged  with  ref«reaoe  to  this,  first: 
That  defendant  Kriebel  was  under  no  obliga- 
tion to  sell  the  stock  in  question  under  his 
agreement  as  trustee  with  defendant  Phll- 
Ups^  unless  defendant  Phillips  should,  within 
the  time  specified  in  said  agreement,  request 
him  to  do  so,  and  tender  the  stock  to  liim. 
There  Is  a  finding  of  the  court  up<m  this 
point,  that  defendant  Fhlllips  did  not  make 
demand  upon  Kriebel  to  sell  said  8to(A  with- 
in  three  months  after  the  Incorporation  of 
the  company,  and  did  not  offer  hlu  the  stock. 
But  there  Is  also  a  finding  that  defendant 
Plilllips  did  everytliing  that  was  required  of 
her  imder  said  agreement,  and  that  she  was 
not  obligated  to  offer  said  stock  to  defendant 
KriebeL  Ajqiwllant  contends  that  the  force 
of  this  general  fioding  of  fall  performance 
«i  the  part  of  defendant  PhillipB  Is  ov»oome 
by  the  speoial  finding  that  she  did  not  offer 
tbe  stock  to  Krieb^  for  sale.  In  the  first 
iAnee,  It  appears  from  the  complaint  and  the 
findli^  that  40,000  shares  of  said  stock  of 
said  Rector  Automatic  Radiator  Company 
were  deposited  with  defendant  Kriebel  as 
odlateral  security  for  tbe  payment  of  the 


promissory  note,  tu  lieu  of  other  securit;  . 
which  was  returned  by  Kriebel  to  defendant 
PhlUlps.  It,  therefore,  appears  that  at  all 
times  the  defendant  Kriebel  had  in  his  pos- 
session more  than  the  16,000  shares  of  the 
stock  which  he  had  agreed  to  seU.  But  quite 
apart  from  this  consideration,  it  appears 
from  said  agreement  for  the  resale  that  there 
was  no  obligation  on  the  part  of  defendant 
Phillips  to  make  demand  upon  Kriebel  to 
carry  out  his  positive  engagment  Kriebel 
contracted  unconditionally  to  sell  16/)00 
shares  of  said  stock,  which  was  in  bis  posses- 
sion as  collateral,  within  three  months  after 
the  incorporation  of  the  company.  It  is 
true  defendant  Phillips  did  not,  in  terms 
agree  to  sell  the  stock.  It  is  Immaterial  to 
this  inquiry  whether  she  mii^t  have  declined 
to  sell  after  a  purchaser  had  beea  found  by 
Kriebel,  as  contended  by  appellant  For  re- 
gardless of  this,  Kriebel  was  bound  to  make 
an  offer  of  performance  of  his  positive  enr 
gagemeiit.  He  had  accepted  a  valuable  «»- 
slderatlon  for  bis  i^omlsek  the  promissory 
note  in  question,  as  found  by  the  court  If 
defendant  Phillips  then  had  the  privilege  of 
accepting  or  rejecting  such  offer,  in  this  re- 
spect only  tbe  contract  was  an  cation  con- 
tract, as  contoaded  by  appellant  It  was  not 
optional  with  Kriebel  whether  he  would  per^ 
form  or  not  Els  positive  undertaking  to 
sell  16,000  shares  of  the  stock  at  a  certain 
price  within  a  specified  time,  for  which  prom- 
ise he  had  received  a  valuable  consideration, 
coupled  with  the  fact  tliat  40,000  shares  of 
said  stock  were  in  his  possession  as  collateral 
security,  certainly  made  It  unnecessary  for 
defendant  Phillips  to  make  demand  upon  him 
to  do  what  he  had  contracted  to  do.  Irrespec- 
tive of  tbe  questlwi  of  whether  or  not  she 
might  have  paid  tbe  note,  released  the  col- 
lateral, and  refused  to  sell  at  alL  So  long  as 
she  had  not  waived  ber  rights,  or  released 
him  from  his  duty  under  the  agreonent  by 
refusing  to  sdJ,  he  was  bound  to  sell  within 
tbe  time  covered  by  the  contract 

[4]  Appellant  also  argues  that  tbe  subscrip- 
tion contract  for  the  stock  and  the  note  given 
therefor  was  a  contract  between  defendant 
Phillips  and.  the  other  subscribers  to  the 
stock,  and  such  a  ooStiact  cannot  be  varied 
by  a  separate  writing  such  as  this  agreement 
to  resell  the  stock.  However,  the  answer  to 
this  objection  ai^ears  in  the  findings  that  all 
parts  of  this  contract— the  subscrlptloa 
agreement  the  note,  the  agreemoit  to  resell — 
were  between  Kriebel,  as  ag«it  tor  the  stock- 
holdera,  and  defendant  PhilUiis;  that  tbs 
contract  in  all  its  parts  and  terms  was 
known  to  said  company  and  the  subscribos 
to  its  stock.  Sudi  an  agreement  is,  of  course 
not  void  agabist  the  otber  stotiUuddos.  It 
is  their  contract  and  assented  to  by  Oaem. 
A  stipnlatlim  between  a  coiporatlim  and  a 
puTidiaser.  of  stock  therein,  \^ereby  the  cor- 
poration agrees  to  repurchase  such  stoc^  up- 


Digitized  by 


Google 


Gal.) 


KEWARK  TKTTST  CO.  ▼.  KBIEBEL 
(l»l  P.) 


965 


on  certain  ctnidltloiui,  is  not  to  be  denounced 
as  a  fraud  on  other  lubscribers  and  creditors 
of  tbe  corporation,  where  it  la  not  shown  that 
any  frandulent  invasion  of  the  rights  of 
stockholders  or  creditors  has  been  attempted 
or  would  result.  Schulte  ▼.  Boulevard  Gar- 
dens Land  Co.,  164  Cal.  464, 120  Pac.  582.  In 
said  last-clted  case,  at  page  468  thereof  (164 
Cal.),  at  page  683  of  129  Pac.,  it  is  said: 

"In  the  case  at  bar,  however,  we  have  some- 
thing more  than  a  mere  attempt  by  a  stock- 
holdsr  to  sell,  and  by  a  corporation  to  buy, 
shares  of  stock.  The  plaintiff  is  seeking  to 
enforce  a  part  of  an  entire  contract  under 
which  the  stock  was  originally  issued  to  liim. 
The  right  to  return  the  stock  and  to  receive 
the  sum  agreed  to  be  paid  upon  such  return 
was  a  material  and  indivisible  part  of  the 
consideration  upon  which  the  plaintUf  agreed  to 
become  a  stockholder.  As  iMtween  the  parties 
it  would  be  manifestly  unjust  to  permit  the 
corporation  to  retain  tiie  money  paid  by  plain- 
tifF,  and  at  the  same  time  to  repudiate  the 
promise  which  it  gave  in  exchange  for  the  mon- 
ey. The  obligation  to  pay,  upon  a  return  of 
the  shares,  the  sum  agreed  to  be  paid.  Is  not 
to  be  viewed  as  a  new  undertaking,  arising 
after  the  plalntilT  *  *  *  became  a  stock- 
holder. The  sale  to  plaintiff  was  conditionaL 
He  never  became  a  stockholder  excq)t  subject 
to  the  qualification  that  he  might  return  his 
shares  upon  the  stipulated  terms." 

[6]  It  Ifl  to  be  remembered  that  in  the 
present  case,  as  in  the  case  from  which  quo- 
tation has  Just  been  made,  the  rights  of  cred- 
itors are  not  involved,  and  It  appears  from 
the  findings  that  the  assignee  of  this  note 
from  the  Rector  Automatic  Radiator  Com- 
pitny  had  full  knowledge  of  and  acquiesced 
in  all  the  terms  and  condlttons  of  the  sub- 
scription contract  Nor  does  tbe  case  involve 
the  questi(H)  of  the  InTalldlty  of  secret  stipu- 
lations limiting  the  apparent  liability  of  cer- 
tain subscribers.  Xo  facta  appear  to  Justify 
any  inference  of  a  fraudulent  invasion  of  the 
rl^ts  of  any  stockholder,  but  on  the  con- 
trary, it  is  found  that  the  entire  conditional 
agreonent  was  made  by  Eriebel  while  he 
was  acting  as  agent  and  trustee  of  the  other 
subscribers.  Knowledge  of  tbe  terms  of  said 
conditional  agreement  with  Phillips,  made 
by  their  agent,  wUi  be  Imputed  to  such  buI>- 
Bcribers. 

[6,  TJ  It  is  also  dalmod  that  defendant 
Phillips  waived  any  defense  she  might  have 
bad  to  tbe  original  note  given  in  1913  by  her 
renewal  of  the  said  note  in  1914.  The  court 
found  that  Tqran  tUs  r«tewal  of  said  note, 
deftodant  Phillips,  by  her  attorney,  informed 
the  holder  thereof  that  she  would  defend  any 
suit  to  enforce  Its  collection  upon  the  ground 
that  there  had  been  a  vlolatl(n  of  the  con- 
tract to  resell  tbe  stock.  This  was  correctly 
found  by  the  trial  court  to  amount  to  a  res- 
ervation of  all  defenses  to  the  original  note, 
and  to  negative  any  Waiver  of  sncfa  rights  by 
a  renewal  thereot 


"Where  a  note  is  executed  to  a  payee  only 
in  renewal  of  a  prior  note  given  to  him,  the 
real  consideration  for  which  it  is  given  is  that 
for  which  the  prior  note  was  given,  and  the 
failure  of  the  consideration  of  the  same  may 
be  pleaded  in  an  action  on  the  latter  note." 
8  Corpus  Juris,  p.   751,  f   10'-'2. 

"The  giving  of  a  note,  unexplained,  is  not 
conclusive  evidence  of  a  settlement  of  all  tbe 
demands  between  the  parties  to  such  an  in- 
strument, but  tbe  question  of  the  intent  of  the 
parties,  in  such  case,  is  one  of  fact,  to  be  de- 
termined by  the  Jury  from  all  the  evidence  re- 
lating to  the  transaction.  *  *  •  And  so,  also, 
whether  a  subsequent  note  is  given  in  payment 
of,  or  only  in  renewal  of,  a  prior  note,  is  not 
a  question  of  law,  but  one  of  fact,  to  be  de- 
termined by  the  jury;  and  when  it  is  given  in 
renewal  only  of  a  prior  note,  the  real  con- 
sideration for  which  it  is  given  is  that  for 
which  the  prior  note  was  given,  and  it  is,  in 
a  suit  upon  the  subsequent  note,  competent  to 
show  that  the  consideration  has  failed." 
Wheelock  v.  Berkeley,  1B8  Bl.  153,  27  N.  B. 
942. 

TbB  Jury  found,  and  tbe  court  adopted 
sudi  finding,  that  defendant  Phillips  did  not 
waive  her  rights  in  renewing  the  note. 

"Waiver  is  the  intentional  relinquishment  of 
a  Imown  right  after  Imowledge  of  the  facts." 
AUen  V.  Mayfield,  164  CaL  6,  at  page  11,  1Z7 
Pac.  46,  at  page  48. 

The  posiflve  statement,  therefore,  of  de- 
fendant Phillips  to  the  holder  of  the  note 
that  she  would  enforce  her  rights  as  a  de- 
fense against  the  note^  negatlvea  any  inten- 
tion to  waive  the  same.  Tbe  objection  of 
the  appellant  that  the  renewal  of  tbe  note 
was  a  waiver  of  the  defenses  against  the 
original  note  is  therefore  without  merit. 

[I]  Appellant  contends  that  although  the 
defendant  Phillips  might  have  rescinded  tbe 
contract  imder  section  16S9,  Civil  Code,  the 
aggrieved  party  must  tender  back  what  has 
been  received  under  the  contract  as  a  con- 
dition precedent  to  a  right  to  rescind.  This 
is  unquestionably  the  law,  but  the  trial  court 
found  that  the  contract  for  resale  which  had 
not  been  performed  by  Kriebel  was  the  only 
consideration  for  the  promissory  note,  and 
that  there  was  a  total  failure  of  considera- 
tion for  the  promissory  note.  Appellant  ar- 
gues that  it  appears  from  the  other  findings 
that  the  shares  of  stock  in  the  Rector  Auto- 
matic Radiator  Company  were  also  a  consid-. 
eratlon  for  tbe  note,  and  that  there  is  no 
finding  they  have  been  returned.  The  court 
found  tlut  at  the  time  of  the  commencement 
of  the  action,  the  shares  of  stock  were  ab- 
solutely valueless.  There  is  no  obligation  to 
return  a  consideration  which  is  of  no  value 
whatew.  Civ.  Code,  i  1691,  subd.  2;  Oif- 
ford  V.  Oarvlll,  29  Cal.  593. 

[I]  It  is  claimed  by  appellant,  however, 
that  in  the  absence  of  a  finding  as  to  the 
Value  of  tbe  stock  three  months  after  tbe 
Incorporation  of  the  company — wbidi  is  the 
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time  when  performance  of  bla  obligation  was 
due  by  Erlebel,  and  the  time  wben  be  failed 
tbereln,  and  tbe  time  when  Mis.  Phillips' 
right  of  rescission  arose — It  must  be  presum- 
ed that  the  stock  was  of  some  value  at  that 
time,  and  so  should  have  been  returned  and 
rescission  made  at  the  proper  time.  It  ap- 
pears by  the  complaint  and  from  the  findings 
that  40,000  shares  of  this  stock  were  In  the 
hands  of  Erlebel  or  his  assignees  as  collater- 
al security  for  the  note.  Therefore  defend- 
ant PhilUiiB  had  not  possession  of  tbe  stock 
to  give  to  the  defaulting  defendant,  but  the 
stock  was  actually  In  bis  own  hands.  She 
had  the  right,  upon  the  failure  of  considera- 
tion for  her  note,  either  to  rescind  at  once 
or  to  wait  and  defend  upon  that  ground  any 
suit  that  might  be  brought  on  her  note,  and 
she  could  not  have  recovered  back  these 
shares  of  stock  deposited  as  collateral  after 
successfully  defending  a  suit  upon  the  note 
given  for  their  purchase  price.  It  appears, 
therefore,  that  defendant  Phillips  has  done 
everything  required  of  her  and  everything 
that  she  cotild  do. 

There  is  one  other  matter  urged  by  appel- 
lant which  warrants  consideration.  It  arises 
also  in  connection  with  the  claim  of  waiver 
by  defendant  Phillips  of  her  defenses  to  the 
note.  Defendant  Phillips,  in  addition  to  fil- 
ing her  answer  In  this  cause,  filed  a  cross- 
complaint  against  defendant  Erlebel  setting 
up  the  fact  of  the  breach  of  his  agreement 
to  resell  the  stock  for  the  price  agreed 
upon  therein,  and  asking  damages  for 
such  breach  of  contract  She  was  not  award- 
ed such  damages,  but  she  was  adjudged  free 
l^m  liability  upon  her  note  because  of  a 
failure  of  consideration. therefor.  Appellant 
points  out  that  Mrs.  Phillips  had  a  choice  of 
two  remedies  upon  the  failure  of  considera- 
tion— either  the  remedy  of  rescission  and  re- 
covery of  the  consideration  paid  by  her,  or 
an  affirmance  of  the  contract,  and  a  suit  for 
damages.  Therefore,  it  is  argued,  her  cross- 
complaint  in  which  she  asked  for  damages 
for  the  breach  was  an  affirmance  of  tbe  con- 
tract; It  was  an  election  on  her  part  not  to 
rescind,  and  therefore  tbe  defense  to  ber 
note  based  upon  the  theory  of  rescission  of 
the  contract  should  not  have  been  permitted 
to  her. 

[IS,  11]  It  is  permissible  to  set  up  incon- 
sistent defenses  without  raising  a  presump- 
tion that  one  is  a  waiver  of  tbe  other. 
Billings  T.  Drew,  62  CaL  SOS;  Epplnger  v. 
Eendrick,  6  Cal.  TJnrep.  295,  at  pages  300, 
301,  44  Pac.  234;  Snipsic  Co.  v.  Smith,  7 
Cal.  App.  150,  93  Pac  1035.  We  see  no  rea- 
son for  a  different  rule  when  the  allegations 
are  set  up  in  answer  and  counterclaim.  Sec- 
tion 441,  Code  of  Civil  Procedure,  provides 
that  a  defendant  may  set  forth  by  answer  as 
many  defenses  and  counterclaims  as  he  may 
have.  As  before  stated,  the  defendant  in  the 
present  case  was  not  permitted  to  recover  up- 


on her  counterclaim,  and  In  support  of  tb» 
judgment  we  are  of  the  opinion  that  tbe  alle- 
gations regarding  tbe  recovery  of  damages 
may  be  treated  as  surplusage.  In  the  case  of 
Montgomery  v.  McLanry,  143  Cal.  83,  76  Pac. 
964,  a  similar  question  was  considered.  At 
pages  87  and  88  thereof  (143  CaL),  at  page 
966  of  76  Pac.  it  is  said : 

"It  seems  perfectly  clear  from  the  whole 
frame  of  the  complaint,  no  less  than  from  the 
specific  relief  which  it  prays,  that  the  inten- 
tion of  the  pleader  was  to  state  facts  entitling 
him  to  the  rescission  which  he  prayed.  But 
at  the  same  time  be  stated  facts  showing  that 
the  plalntifCs  had  been  damaged  in  the  sum  of 
$7,000,  and  since  he  prayed  also  for  the  recov- 
ery of  that  amount  of  damages,  it  would  seem 
that  the  theory  of  the  complaint  was  to  set 
forth  all  the  facts  surrounding  tbe  transaction 

•  ♦  •  and  to  pray  for  any  and  every  kmu 
of  relief  to  which,  upon  the  facts,  the  plain- 
tiffs might  be  found  entitled.  In  most  cases 
this  is  a  correct  theory  of  pleading  under  our 
system  of  practice,  which  recognizes  but  one 
form  of  action — an  action  on  the  cage.  But  it 
sometimes  happens  that  a  party  seeking  redress 
for  an  injury  is  obliged  to  make  an  election  be- 
tween two  inconsistent  positions,  and  planting 
himself  firmly  upon  one  to  definitely  renounce 
the  other  before  he  can  claim  relief  in  any 
form.  Such,  appellants  contend,  is  tbe  case 
here.  The  doctrine  is  well  settled,  they  say, 
that  one  defrauded  in  a  bargain  is  restricted 
tu  one  of  two  remedies,  between  which  he  must 
make  an  election  before  he  can  institute  an 
iiction.  He  may  affirm  the  contract  and  have 
his  action  at  law  for  damages  for  tbe  deceit, 
or  he  may  disaffirm  the  contract  and  sue  in 
equity  for  a  rescission,  but  he  cannot  pursne 
both  remedies  at  tbe  same  time,  nor  either 
until  he  has  affirmed  or  disaffirmed  the  con- 
tract; for  until  he  affirms  he  has  no  cause  of 
action  for  the  deceit,  and  until  he  disaffirms, 
he  has  no  right  to  a  resassion.  •  •  •  There 
is  no  such  rigid  and  inexorable  rule  as  to  elec- 
tion of  remedies  in  cases  of  fraud  as  that  for 
which  the  appellants  contend.  It  is  undoubt- 
edly true  that  when  one  who  has  been  defraud- 
ed in  a  contract-  elects  to  affirm  it  after  dis- 
covery of  the  fidl  extent  of  the  fraud  he  can- 
not afterwards  claim  a  rescission.  Tnis  is 
simply  a  result  flowing  from  the  general  doc- 
trine of  estoppeL  Bnt  an  election  to  diaaffina 
a  contract  induced  by  fraud,  and  an  effort  to 
obtain    a    rescission,    will    not,    if    resisted. 

*  *  *  bar  an  action  based  upon  a  subse- 
quent affirmance  of  the  contract.  *  *  *  It 
is  not  denied  that  the  complaint  in  this  case 
contains  every  allegation  necessary  to  sastain 
an  action  for  deceit,  but  appellants  contend  that 
other  allegations  which  it  contains,  as  well  as 
its  specific  prayer  for  relief,  show  that  the 
contract  has  been  disaffirmed,  and  therefore 
that  it  will  not  sustain  a  judgment  based  upon 
the  theory  of  affirmance.  *  *,  *  There  does 
not  seem  to  be  any  good  reason  why,  after  a 
trial  of  the  issues  and  after  findings  by  the 
court  which  show  that  a  resdssion  has  been 
made  impossible  by  the  acts  of  the  appellants, 
those  portions  of  the  complaint  which  are 
framed  with  a  view  to  readasion  may  not  hm 
treated  as  surplusage.  *  *  *  No  injnsticc 
can  then  possibly  resolt  from  treating  aa  m«r« 
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sorploaage  an  soch  poitiona  of  tbe  complaint 
■ad  tbe  prayer  for  relief  as  may  have  refer- 
ence to  a  resdssion.** 

[12]  We  tblnk  the  facts  In  tbe  present  case 
present  tbe  same  reason  for  tbe  rule  Just 
quoted  as  the  facts  in  tbe  case  from 
whlcb  tbe  quotation  was  taken.  We  are  also 
persuaded  that  the  judgment  shpuld  be  sus- 
tained by  tbe  consideration  that  It  plainly 
appears  from  tbe  entire  record  before  us 
that  substantial  Justice  has  been  done  be- 
tween the  parties,  and,  under  sucb  circum- 
stances, a  reversal  is  not  warranted  because 
of  any  error  in  the  pleadings.  Nothing  was 
awarded  to  defendant  Phillips  under  the  su- 
perfluous allegations  contained  in  ber  plead- 
ings, and  no  damage  has  resulted  to  ttae 
appellant  by  reason  thereof. 

Tbe  Judgment  is  affirmed. 

W«  concur:    NOUBSB.  J.;  BBITTAIN,  J. 


(44  Nev.  MB) 

Ex  parte  SHELDON.    (No.  2453.) 

(Supreme  Court  of  Nevada.    Dec  81,  1920.) 

1.  Perjury  ^=> 1 3— Attorney  guilty  of  suborna- 
tion of  perjury  In  induolna  ollent  suing  for 
dlvoree  to  swear  falsoiy. 

The  act  of  tbe  attorney  for  a  wife  saing 
for  divorce  in  procuring  her  willfally  and  cor- 
mptly  to  swear  that  she  saw  her  husband, 
defendant  in  the  action,  in  Reno,  and  at  the 
time  bad  no  knowledge  or  information  that  be 
was  coming  there,  etc.,  testimony  tending  to 
negative  any  prearrangement  between  the  par- 
ties, wag  guilty  of  subornation  of  perjury,  de- 
nounced by  Rev.  Laws,  g  6350,  despite  section 
22  of  the  act  relating  to  marriage  and  divorce, 
since  the  willful  and  corrupt  assertion  of  a 
falsehood  in  a  matter  important  enough  to 
affect  the  credibility  of  a  witness  whose  tes- 
timony is  material  constitutes  perjury. 

2.  Perjury  «=>27— I  nformatlon  oharging  sub- 
ornation not  defective,  though  falling  to  al- 
lege testimony  not  true. 

Information  charging  subornation  of  per- 
jury against  attorney  for  wife  suing  for  di- 
vorce, in  that  he  prescribed  that  the  wife  should 
willfully  and  corruptly  give  testimony  tending 
to  negative  any  prearrangement  between  her- 
self and  her  husband,  was  not  defective  be- 
canse  failing  to  allege  that  the  testimony  con- 
cerning the  grounds  of  divorce  was  not  true, 
since  the  guilt  of  a  person  who  has  sworn  cor- 
mptly  does  not  depend  on  the  truth  or  falsity 
of  the  fact  immediately  In  issue,  as  perjury 
may  be  committed  as  to  drcumstances  having 
a  legitimate  tendency  to  prove  or  disprove  such 
fact 

Sanders,  X,  dissenting. 

In  the  matter  of  the  application  of  WUUam 
H.  Sheldon  for  a  writ  of  babeas  corpus.    Writ  I  viola  Mae  Weaver,  and  the.  said  Fioyd"  Wm' 
dismissed.  I  Weaver  that  a  divorce  action  would  be  filed 


Augustus  Tflden,  of  Reno,  for  petitioner. 

L.  B.  Powler,  Atty.  Gen.,  Robert  Richards, 
Deputy  Atty.  Gen.,  and  Lester  D.  Summer- 
Held,  DIst.  Atty.,  of  Reno,  for  respondent. 

DUCKER,  J.  This  Is  an  original  proceed- 
ing In  habeas  corpus.  An  information  was 
filed  in  tbe  Second  judicial  district  court  of 
the  state  of  Nevada,  in  and  for  tbe  county 
of  Washoe,  on  the  29th  day  of  April,  1920, 
by  the  district  attorney  of  said  county.  In 
which  petitioner  was  charged  with  the  crime 
of  subornation  of  perjury.  A  bench  warrant 
was  Issued  upon  the  information,  and  peti- 
tioner was  arrested  by  the  sheriff  of  said 
Washoe  county.  He  was  released  from  tbe 
custody  of  tbe  sheriff  upon  furnishing  ball, 
and  thereafter  surrendered  himself  to  the 
officer.  It  Is  from  this  custody  he  now  seeks 
to  be  discharged  upon  this  writ 

Petitioner  is  an  attorney  at  law,  and  was 
attorney  for  tbe  plaintiff  in  a  divorce  action 
entitied,  "Viola  Mae  Weaver,  Plaintiff,  v. 
Floyd  Wm.  Weaver,  Defendant,"  heretofore 
tried  in  said  court,  and  in  which  a  decree  of 
divorce  was  granted  to  plaintiff. 

Tbe  charging  part  of  the  "information"  is 
as  follows: 

"That  one  Viola  Mae  Weaver,  on  the  24th 
day  of  March,  1919,  at  and  in  Reno  township, 
county  of  Washoe,  state  of  Nevada,  having 
then  and  there  taken  an  oath  before  the  Sec- 
ond judicial  district  court  of  the  state  of  Ne- 
vada, in  and  for  said  county  of  Washoe, 
Hon.  Edward  F.  Lnnsford,  judge,  presiding, 
that  she  would  testify  truly  in  said  court  in 
the  case  then  and  there  at  issue,  to  wit,  the 
ease  of  Viola  Mae  Weaver,  Plaintiff,  v.  Floyd 
Wm.  Weaver,  Defendant,  an  action  to  recover 
a  judgment  granting  to  plaintiff  a  decree  of 
divorce,  sud  oath  being  and  having  been  ad- 
ministered by  S.  W.  Longabaugh,  Ezofficio 
deputy  clerk  of  said  Second  judicial  district 
court  of  the  state  of  Nevada,  in  and  for  said 
county  of  Washoe,  who  then  and  there  had  au- 
thority to  administer  such  oath,  did,  in  a  mat- 
ter material  to  such  issue,  she,  the  said  Viola 
Mae  Weaver,  plaintiff  therein,  having  taken 
such  oath  as  aforesaid,  willfully,  corrupUy, 
falsely,  and  feloniously,  state,  declare,  and 
testify  the  truth  to  be,  among  other  tilings, 
in  substance  and  to  the  effect  following,  that 
is  to  say: 

"That  she,  the  said  Viola  Mae  Weaver,  saw 
the  defendant  in  said  action,  Floyd  Wm.  Weav- 
er, in  Reno,  Washoe  county,  Nevada,  on  the 
19th  day  of  March,  1919,  as  she  was  coming 
out  from  luncheon  at  the  Golden  Hotel,  and 
that  at  said  time  and  place  she  had  no  knowl- 
edge or  information  that  the  said  Fioyd  Wm. 
Weaver  was  coming  to  Reno,  Washoe  county, 
Nov.;  that  at  tbe  time  she,  the  said  Viola 
Mae  Weaver,  came  to  Reno,  Washoe  county, 
Nev.,  she  had  no  agreement  arrangement,  or 
understanding  with  the  said  Floyd  Wm.  Weav- 
er that  he  would  come  to  Reno,  Washoe  county, 
Nov.;  that  there  was  no  understanding  or 
agreement  entered  into  between  her,  the  said 
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■against  him  by  b«r;  and  that  she,  the  said 
Viola  Mae  Weaver,  did  not  know  before  the 
19th  day  of  March,  1919,  that  it  was  possible, 
under  the  laws  of  the  state  of  Nevada,  to  bring 
an  action  for  divorce  sooner  than  after  a 
residence  of  six  months. 

"Whereas,  all  of  said  testimony  was  false, 
the  said  Viola  Mae  Weaver  then  and  there 
well  knowing  such  testimony  to  be  false;  that 
in  truth  and  in  fact,  as  said  Viola  Mae  Weaver 
then  and  there  well  knew,  the  said  Floyd  Wm. 
Weaver  came  to  the  city  of  Reno,  Washoe 
connty,  Nev.,  on  the  19th  day  of  March,  191U, 
for  the  express  purpose  of  being  served  with 
process  in  said  case  of  Viola  Mae  Weaver, 
Plaintiff,  v.  Floyd  Wm.  Weaver,  Defendant, 
pursuant  to  an  agreement  theretofore  entered 
into  between  the  said  Viola  Mae  Weaver  and 
the  said  Floyd  Wm.  Weaver,  and  further  knew, 
prior  to  his  said  arrival  in  Beno,  Washoe  conn- 
ty, Nov.,  that  he  was  coming  on  said  date  for 
«aid  purpose;  that  in  truth  and  in  fact,  as 
said  Viola  Mae  Weaver  then  and  there  also 
well  knew,  she  the  said  Viola  Mae  Weaver, 
and  the  said  Floyd  Wm.  Weaver,  had  an  agree- 
ment, arrangement,  and  understanding,  there- 
tofore entered  into  between  them,  ttiat  the 
said  Floyd  Wm.  Weaver  should  come  to  Beno, 
Washoe  county,  Nevada;  that  in  truth  and  in 
fact,  as  said  Viola  Mae  Weaver  then  and  there 
also  well  knew,  she,  the  said  Viola  Mae  Weav- 
er, and  the  said  Floyd  Wm.  Weaver  had  an 
understanding  and  agreement,  theretofore  en- 
tered into  between  them,  that  a  divorce  action 
would  be  filed  by  the  said  Viola  Mae  Weaver 
against  the  said  Iloyd  Wm.  Weaver  in  Washoe 
county,  Nevada;  and  that  in  truth  and  in  fact, 
as  said  Viola  Mae  Weaver  then  and  there  also 
well  knew,  she,  the  said  Viola  Mae  Weaver,  did 
know,  before  the  19th  day  of  March,  1919,  that 
it  was  possible  to  bring  an  action  for  divorce 
in  Washoe  county,  Nev.,  sooner  than  after  a 
residence  of  six  months. 

"That  the  said  William  H.  Sheldon,  of  the 
dty  of  Beno,  Washoe  connty,  Nev.,  was  then 
and  there  feloniously  concerned  in  the  com- 
mission of  the  said  perjury  by  the  said  Viola 
Mae  Weaver,  in  the  manner  and  form  afore- 
said, and  did  then  and  there  feloniously  aid  and 
abet  her  in  the  commission  of  the  same  in 
the  manner  and  form  aforesaid,  and  did  then 
and  there  corruptly,  wickedly,  maliciously,  and 
feloniously  command,  induce,  procure,  solicit, 
suborn,  instigate,  and  persuade  the  said  Viola 
Mae  Weaver  the  said  willful  and  corrupt  per- 
jury in  the  manner  and  form  aforesaid  then 
and  there  feloniously  to  do  and  commit 

"And  the  said  William  R.  Sheldon  then  and 
there  well  knew  and  intended  that  the  said 
Viola  Mae  Weaver  would  and  should  so  as 
aforesaid  willfully,  corruptly,  falsely,  and  fe- 
loniously swear,  state,  declare,  and  testify,  and 
well  knew  that  the  said  matters,  so  as  afore- 
said by  the  said  Viola  Mae  Weaver  sworn  to 
be  true,  were  false,  and  were  then  and  there 
known  by  the  said  Viola  Mae  Weaver  to  be 
false,  and  that  the  said  Viola  Mae  Weaver, 
when  she  so  as  aforesaid  swore,  stated,  de- 
clared, and  testified,  did  willfully,  corruptly, 
falsely,  and  feloniously  commit  willful  and 
corrupt  perjury." 

Section  6350  of  tlie  Bevlaed  Laws  of  Ne- 
vada, defining  peijnry  and  tlie  subornation  of 
perjury,  reads: 


"Every  person  liaving  taken  a  lawful  oath, 
or  made  affirmation  in  a  judicial  proceeding, 
or  in  any  other  matter  where,  by  law,  an  oath 
or  affirmation  is  required,  who  shall  willfully 
and  corruptly  make  an  unqualified  statement 
of  that  which  he  does  not  know  to  be  true,  or 
who  shall  swear  or  affirm  willfully,  corruptly 
and  falsely,  in  a  matter  material  to  the  issue 
or  point  in  question,  or  who  shall  suborn  any 
other  person*  to  make  such  unqualified  state- 
ment, or  to  Bwear  or  affirm,  as  aforesaid,  shall 
be  deemed  gnilty  of  perjury,  or  subornation  of 
perjury,  as  the  case  may  be." 

[11  Petitioner  alleges  tbat  he  Is  entitled  to 
bis  discharge  because  the  information  does 
not  state  facts  sufficient  to  constitute  a  public 
offense.  It  Is  his  contention  in  this  regard 
that  the  matter  assigned  as  perjury  In  the  in- 
formation was  not  material  either  to  the  sub- 
stantial merits  of  the  case  or  to  the  jnriadlc- 
tlon  of  the  court,  and  that  as  it  could  not 
therefore  be  made  the  foundation  of  a  perjury 
charge  against  the  plaintiff  in  the  divorce 
action,  the  diarge  of  subornation  or  perjury 
against  the  petitioner  necessarily  falls. 

Section  22  of  an  act  relating  to  marriage 
and  divorce  (Bev.  Laws,  {  6338)  provides  in 
part  that  divorce  from  the  bonds  of  matri- 
mony may  be  obtained  by  complaint  made  un- 
der oath  In  the  district  court  of  the  connty  In 
which  the  defendant  shall  be  found.  In  re- 
spect to  this  provision  counsel  for  petitioner 
argues  that  the  circumstances  under  which 
defendant  was  found  and  served  with  process 
In  Washoe  county,  whether  by  prearrange- 
ment  with  the  plaintiff  or  otherwise,  are  Im- 
material as  touching  the  jurisdiction  of  the 
court,  because  the  plaintlfTs  residence  ccn- 
f erred  jurisdiction;  that  the  length  of  resi- 
dence required  In  divorce  actions  Is  Intended 
for  the  protection  of  the  defendant,  whldi, 
like  any  other  personal  privilege,  be  may 
waive  by  allowing  himself  to  be  found  In  the 
county  wherein  the  action  is  commenced. 

This  question  has  been  ably  discussed  by 
counsel  for  petitioner  and  also  by  counsel  for 
the  state,  but  we  deem  It  unnecessary  to  de- 
termine the  question,  because  the  matter  as- 
signed as  perjury  in  the  Information  has  such 
a  bearing  upon  the  merits  of  the  case  as  to 
constitute  corrupt  and  false  swearing  In  a 
matter  material  to  the  Issue.  It  had  no  direct 
bearing  upon  the  main  issue,  but  went  to  the 
credit  of  the  plaintiff  as  a  witness,  and  was 
therefore  ooUaterally  material  to  the  real 
facts  of  the  case. 

The  wiUtnl  and  corrupt  assertion  at  a  false- 
hood under  oath  in  a  matter  imiNntant 
enough  to  shake  the  credit  of  a  witness  wnose 
testimony  is  material,  wiU  constitute  per- 
jury. 

Mr.  Bishc^  In  his  work  cm  Criminal  Law 
lays  down  the  rule  to  be  that  whatever  goes 
to  the  credit  of  a  witness  Is  mat»lal,  so  that 
perjury  may  be  founded  upon  it.  Blsbc^'s 
New  Criminal  Law,  H  1032-1038. 

In  30  Cyc.  1420,  the  nde  is  thus  suted: 
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Terjnrjr  may  be  assigned  npon  twdmony 
Xolng  to  the  credit  of  a  material  witness  in  a 
cause,  although  snch  evidence  is  legally  in- 
admissible and  ought  not  to  be  received." 

In  People  t.  Conrtney,  94  N.  T.  480-lM, 
£be  court  said: 

"The  recent  cases  sastain  the  view  that  per- 
jury may  be  assigned  upon  false  testimony 
going  to  the  credit  of  a  witness." 

In  Wilson  v.  State,  IIS  Oa.  206,  208,  41  S. 
B.  696,  697,  90  Am.  St  Rep.  104, 105.  the  court 
Bald: 

"If  'be  ia  called  to  testify  to  any  material 
issue  in  ^e  case,  any  matter  relating  to  his 
credibility  as  a  witness  becomes  collaterally 
material  to  the  issue  on  trial;  and  being  thus 
c<dlaterally  material,  perjury  may  be  assigned 
npon  false  testimony  affecting  the  credibility 
of  the  witness." 

Tbe  mle  Is  Oraa  stated  in  21  B.  a  L.  259: 

"^t  is  soffident  if  it  is  material  to  any  prop- 
er matter  of  inquiry,  and  is  calculated  to  prop 
or  bolster  the  testimony  of  a  witness  in  some 
ntaterid  point,  or  to  support  or  attack  tbe 
crediUlitT  of  such  witness." 

Wboi  the  principle  recognized  by  tbese  au- 
tboritles  is  applied  to  this  particular  case,  tbe 
matter  charged  In  tbe  Information  as  false 
becomes  a  suffi<dent  predicate  for  perjury. 
Its  bearing  upon  the  main  issue  in  point  of 
criminality  may  be  thus  tested:  If  its  falsity 
bad  been  made  known  to  the  court  during  the 
trial  of  the  case,  could  it  have  influenced  the 
court  on  the  Issue  before  it?  21  B.  0.  U  259. 
We  answer  in  the  afflrmatlTe.  It  mtgnt  w«U 
bave  affected  the  credit  of  the  plaintiff  as  a 
witness  to  the  extent  of  causing  the  court  to 
disregard  all  of  her  testimony. 

It  must  be  borne  in  mind  that  the 
testimony  alleged  to  have  been  false,  and 
suborned  by  the  petitioner,  was  given  In  a 
divorce  action  in  which  the  state  in  a  sense, 
la  a  party  to  the  proceedings.  It  is  recogniz- 
ed by  all  authorities  that  the  public  is  vitally 
Interested  in  preserving  the  integrity  of  the 
marriage  state  because  of  its  wholesome  In- 
fluence upon  society.  The  court  represents 
this  interest  of  the  state  In  divorce  actions, 
and  is  In  duty  bound  to  scrutinize  the  testi- 
mony and  proceedings  with  more  care  than  In 
ordinary  dvll  actions,  to  the  end  that  collu- 
sion of  the  parties  may  not  effect  a  dissolu- 
tion of  the  marriage  relation,  when  the  real 
facts  of  the  case,  if  known,  would  forbid  It. 

The  testimony  of  Mrs.  Weaver  as  set  out 
In  the  Information,  tending  to  n^atlve  any 
prenrrangement  between  herself  and  husband, 
was,  by  this  peculiar  and  important  feature 
of  the  state's  Interest  in  the  proceedings,  en- 
titled to  more  weight,  as  bearing  upon  bet 
general  credibility,  than  testimony  of  a  simi- 
lar nature  would  be  accorded  in  ordinary  civil 
actions.  If  false,  it  was  a  manufactured 
state  of  facts,  clearly  designed  to  induce  the 


court  to  believe  that  the  plalntlft  and  defend- 
ant were  not  acting  In  collusion  as  to  any 
phase  of  the  case;  that  they  had  no  common 
Interest  in  the  result  of  the  trial,  and  thereby 
to  place  greater  credence  In  the  plalntUTs 
testimony  concerning  the  grounds  of  divorce. 
It  therefore  amounted  to  something  more 
than  that  kind  of  trivial  testimony  which  or- 
dinarily will  not  sustain  a  perjury  charge  on 
account  of  its  Immateriality. 

[2]  There  is  no  merit  In  the  contention  of 
counsel  for  the  petitioner  that  the  information 
Is  defective  in  this  respect  because  It  Is  not 
alleged  therein  that  the  testimony  concerning 
the  grounds  of  divorce  was  not  true. 

The  guilt  of  a  person  who  has  sworn  cor- 
ruptly and  falsely  does  not  depend  upon  the 
truth  or  falsity  of  the  fact  Immediately  In 
issue.  The  principal  fact  In  Issue  may  be 
true,  yet  perjury  may  be  committed  as  to  cir- 
cumstances which  have  a  legitimate  tend«icy 
to  prove  or  disprove  such  fact.  Common- 
wealth V.  Grant,  116  Mass.  17;  Mackln  v. 
People,  115  lU.  312,  3  N.  E.  222;  State  t. 
Wakefield,  73  Mo.  549.  It  Is  therefore  of  no 
consequence  whether  the  grounds  of  divorce 
as  testified  to  by  plaintiff  in  the  action  actual- 
ly existed  or  not  If  the  testimony  upon 
which  the  assignment  of  false  swearing  la 
baaed  was  untrue,  as  charged  In  the  informa- 
tion, the  plaintiff  is  guUty  of  perjury  for  the 
reasons  given. 

We  conclude  that  the  Information  charges 
petitioner  with  the  offense  of  subornation  of 
perjury,  and  that  he  is  not  unlawfully  i»- 
strained  of  his  liberty. 

The  writ  is  dismissed. 

COLEMAN,  G.  3.,  concurs; 
SANDEBS,  J.,  dissents. 


ABLES  at  at. 


V.  STATE  sx 
(No.  9769.) 


(7»  Okl.  282) 

ral.  8AYE. 


(Supreme  (3onrt  of  Oklahoma.    Oct  12.  1920.) 

(Syllabu*  by  the  Oowrt.) 

1.  Oflloers  «=9l03— Permlssivs  statute  graat- 
Ing  power  Imposes  a  poslUvs  aid  absolute 
duty. 

Where  power  is  granted  in  permissive  lan- 
guage to  public  officers  for  tbe  benefit  of  the 
pablic  or  of  individuals,  it  is  generally  held 
that  the  intent  of  the  Legislature,  which  is 
the  true  test,  was  not  to  devolve  a  mere  dis- 
cretion, but  to  impose  a  positive  and  absolute 
duty. 

2.  Ball  €=»74( I)— Appearance  and  oonvlotlon 
of  principal  does  not  place  him  Immediately 
In  custody  so  as  to  discharge  surety. 

Where  the  principal  on  a  criminal  appear- 
ance bond,  requiring  the  defendant  to  appear 
before  the  district  court  on  the  first  day  ot 
the  next  term  and  there  remain  from  day  to 
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day  and  term  to  term  until  discharged  by  due 
course  of  law,  appears  for  trial,  and  is  found 
guilty  of  the  charge  preferred  against  him,  he 
does  not,  by  virtue  of  section  6031,  B.  L.  lUlO, 
immediately  pass  into  the  custody  of  the  law, 
and  thereby  discharge  the  sureties  on  his  bond, 
unless  he  is  committed  into  the  custody  of 
the  proper  officer  to  await  the  judgment  of 
the  court. 

3.  Ball  9=377(2)— Forfeiture  of  bond  by  court 
having   Jurisdiction    Is   conclusive. 

Where  the  court  forfeiting  an  appearance 
bond  has  jurisdiction  to  declare  a  forfeiture, 
such  forfeiture  is  conclusive  evidence  of  its 
breach,  and  cannot  be  impeached  by  extrinsic 
evidence. 

4.  Bail  <8=375,  77(1,2)— Order  held  not  to  ex- 
cuse appearanoe  according  to  bond;  finding 
that  principal  was  a  fugitive  Justified  for- 
feiture of  bond;  order  of  ferfeitare  eannot 
be  collaterally  attacked. 

Record  examined  and  held;  that  the  re- 
maining propositions  presented  for  review  were 
not  available  to  defendant  in  an  action  on  the 
bond  under  the  rule  announced  by  this  court 
in  Andrews  et  aL  v.  State,  198  Pac.  873,  and 
other  cases  cited  in  the  opinion. 

Appeal  from  District  Court,  Jefferson 
County;   Chtan  Jones,  Judge. 

Action. by  the  State,  on  relation  of  Ben  F. 
Saye  against  R.  L.  Abies  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Oreen  &  Pruet  and  Bridges  &  Vertrees, 
all  of  Waurllia,  for  plaintiffs  in  error. 

Ben  F.  Saye,  of  Waurika,  pro  se. 

KANE,  J.  This  was  an  action  upon  an  ai>- 
pearance  bond,  commenced,  by  the  defendant 
in  error,  plaintiff  below,  against  the  plaintiffs 
in  error,  defendants  below.  The  action  was 
prosecuted  in  the  name  of  the  State  of  Okla- 
homa ex  rel.  Ben  F.  Saye,  County  Attorney, 
against  B.  L.  Abies  and  the  prindpals  and 
sureties  on  said  bond.  Hereafter,  for  con- 
venience, the  parties  will  be  designated 
"plaintiff"  and  "defendant,"  respectively,  as 
tbey  appeared  in  the  trial  court.  Upon  tri- 
al to  the  court  judgment  was  rendered  in  fa- 
vor of  the  plaintiff,  to  reverse  which  this 
proceeding  in  error  was  commenced. 

Counsel  for  defendant  present  their 
grounds  for  reversal  under  three  proposi- 
tions as  follows: 

"First  Proposition. — ^The  judgment  of  the 
court  in  forfeiting  the  appearance  bond  in  the 
case  of  the  State  of  Oklahoma  v.  B.  Lk  Abies 
was  void,  for  the  reason  that  the  liabiiit;  of 
the  sureties  terminated  with  the  conviction  of 
the  accused.  Upon  conviction  the  defendant 
(R.  L.  Abies),  being  present  in  court,  was 
directly  in  the  custody  of  the  court;  and,  even 
if  there  was  no  direct  order  to  the  sheriff  to 
take  the  prisoner  into  custody,  there  is  always 
an  implied  order  that  the  sheriff  shall  do  so, 
and  the  defendant  was  therefore  as  legally  in 


the  custody  of  the  sheriff  as  if  the  bail  had 
delivered  him.  If  the  sheriff  failed  under  audi 
circumstances  to  take  the  defendant  into  cus- 
tody, the  bail  was  discharged  by  operation 
of  law. 

"Second  Proposition.— The  court  was  without 
jurisdiction  to  order  a  forfeiture  of  a  bond  for 
failure  of  R.  L.  Abies  to  appear  before  the 
court  for  sentence  on  a  day  the  court  was  not 
in  session  and  on  a  day  when  the  court  could 
not  have  sentenced  the  said  B.  L.  Abies  had 
he  appeared.  The  record  discloses  tliat  the 
defendant  B.  L.  Abies  was  ordered  to  appear 
on  the  30th  day  of  March,  1917,  for  sentence, 
and  the  minutes  of  the  court  disclose  that 
the  court  was  not  in  session  on  tliat  day.  No 
day  was  ever  set  subsequent  to  the  30th  day 
of  March,  1917,  for  the  passing  of  sentence, 
nor  was  the  matter  continued  to  any  later  date. 
On  the  9th  day  of  June  an  order  is  made  for- 
feiting the  bail  in  this  cause  for  failure  of  the 
said  B.  L.  Abies  to  appear  on  the  SOth  day  of 
March,  1917,  a  day  the  court  was  not  in  ses- 
sion. It  would  be  as  reasonable  for  the  court 
to  set  the  first  Monday  in  March  as  the  lirst 
day  of  the  term,  and  later  and  before  the  first 
Monday  of  March  make  an  order  continuing  the 
first  day  of  the  term  till  the  third  Monday,  and 
then  make  an  order  forfeiting  all  bonds  for 
failure  of  the  defendants  to  appear  on  the 
first  Monday.  Con  the  court  even  say  that 
the  defendant  B.  L.  Abies  failed  to  appear 
before  the  court  on  a  day  when  the  court  w^aa 
not  in  session. 

"Tliird  Proposition.— The  court  ex<daded 
competent  and  material  testimony.  The  offer 
to  prove  that  motion  for  new  trial  had  not 
been  disposed  of  at  the  time  sentence  was 
passed,  the  offer  to  prove  from  the  minutes  of 
the  court  that  an  attempt  was  made  to  forfeit 
tliis  bond  whoi  the  court  was  not  in  session, 
the  testimony  offered  to  the  effect  that  R.  L^ 
Abies  left  the  court  with  the  sanction  and  con- 
sent of  the  district  judge  and  the  county  attor- 
ney, was  admissible  to  show  that  the  court  was 
without  jurisdiction  to  render  the  order  of 
forfeiture.  Such  testimony  was  not  open  to 
the  objection  that  such  evidence  was  a  col- 
lateral attack.  Such  testimony,  if  admitted, 
would  have  shown  that  the  court  was  without 
jurisdiction  to  render  the  judgment  forfeiting 
said  bail,  and  that  the  judgment  upon  which 
this  suit  is  predicated  is  void.  Such  testimony 
tended  to  establish  that  the  court  was  without 
jurisdiction  to  forfeit  said  bond  at  the  time 
and  in  the  manner  herein,  and  such  proof 
would  have  been  a  complete  defense  to  the 
suit." 

[1,2]  The  first  proposition  Is  based  upon 
the  assumption  that  when  the  principal  upon 
the  bond  appeared  for  trial  and  was  convict- 
ed be  immediately  passed  into  the  custody  of 
the  law,  and  therefore  his  failure  to  appear 
for  Judgment  and  sentence  did  not  constitute 
a  breach  of  liis  appearance  bond,  by  the 
terms  of  wliich  he  was  required  to  appear  be- 
fore the  district  court  "on  the  first  day  of 
tlie  next  term  and  tbere  remain  from  day  to 
day  and  term  to  term  until  discharged  by 
due  course  of  law." 
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The  tstatute  (secUon  5931,  R.  L.  1910)  by  vlr- 
tae  of  wblch  it  is  claimed  the  principal  pass- 
ed into  tbe  custody  of  the  law  immediately 
upon  conviction  provides: 

"If  a  general  verdict  is  rendered  against 
the  defendant  he  must  be  remanded  if  in  cus- 
tody, or  if  on  bail  he  may  be  committed  to 
the  proper  officer  of  the  county  to  await  the 
judgment  of  the  court  upon  the  verdict." 

It  Is  contended  that  the  word  "may,"  as 
used  in  the  second  line  of  this  section,  should 
be  construed  to  mean  "shall,"  and  that  when 
thus  construed  the  case  at  bar  falls  within  the 
rule  announced  in  State  ex  rel.  Vigg  v.  Ro- 1 
maine  et  al.,  47  OkL  138, 148  Paa  79,  where- 
in it  was  held  that: 

"Upon  judgment  being  rendered  and  sentence 
passed,  the  custody  of  the  defendant  under  the 
law  passed  from  his  bail  to  the  proper  officer, 
and  the  court  was  not  at  liberty  to  vary  or 
enlarge  the  terms  of  their  undertaking." 

We  are  unable  to  agree  with  this  conten- 
tloD.  It  is  Quite  true  that  where  power  is 
granted  in  permissive  language  to  public  of- 
ficers for  the  benefit  of  the  public  or  of  In- 
dividuals, It  is  generally  held  that  the  intent 
of  the  Legislature,  which  Is  the  true  test, 
was  not  to  devolve  a  mere  discretion,  but  to 
Impose  a  positive  and  absolute  duty.  Rock 
Island  Snp'rs  v.  United  States,  71  U.  S.  (4 
WalL)  435,  18  L.  Ed.  419.  But  in  the  statute 
now  under  consideration  the  permissive  word 
"may"  was  undoubtedly  used  for  the  bene- 
fit of  defendants,  who  are  on  ball  at  the  time 
of  their  ccmviction,  and  to  give  it  the  con- 
struction contended  for  would  clearly  mili- 
tate against  their  interest  The  statute  con- 
templates thkt  when  a  general  verdict  is  ren- 
dered against  the  defendant  he  must  be  re- 
manded if  in  custody.  Here  it  will  be  ob- 
served the  peremptpry  "must"  is  used.  But 
If  he  is  on  bail  he  "may"  be  committed,  etc. 
If  the  Legislature  Intended  the  words  "must" 
and  "may"  to  be  peremptory  under,  the  two 
circumstances  stated  in  the  statute,  surely 
ttiey  would  have  used  mandatory  language  in 
both  Instances',  or  they  would  have  omitted 
the  latter  entirely,  and  merely  provided  that 
If  a  general  verdict  is  rendered  against  the 
defendant  he  must  be  committed  to  the  cus- 
tody of  the  proper  oflBcer  to  await  the  Judg- 
ment of  the  court  on  the  verdict 

In  Vigg  V.  Romalne,  47  Okl.  138,  148  Pac. 
79,  the  principal  on  the  appearance  bond  dis- 
appeared after  conviction  and  judgment,  and 
the  statute  under  consideration  (section  5963, 
R.  L.  1910)  provides: 

"If  the  judgment  be  imprisonment,  or  hne 
and  imprisonment  •  •  •  the  defendant  must 
forthwith  be  committed  to  the  custody  of  the 
proper  officer  and  by  him  detained  until  the 
judgment  be  complied  with." 

When  these  differences  between  the  two 
cases  and  the  statutes  construed  are  consid- 
ered, the  distinction  between  the  principal 
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case  and  the  case  at  bar  becomes  quite  ap- 
parent 

The  case  of  Glasgow  e%  al.  v.  State,  41 
Kan.  333,  21  Pac.  253,  is  more  nearly  in 
point.  That  was  an  action  upon  an  appear- 
ance bond  conditioned  that  ,said  defendant 
shall  appear  before  the  district  court  on  the 
first  day  of  the  next  term  thereof  to  answer 
the  complaint  in  said  cause  alleged  against 
him  and  not  depart  the  same  without  leave. 
The  defendant  appeared  at  the  next  term  of 
said  district  court  and  entered  a  plea  of  not 
guilty.  A  Jury  was  impaneled,  a  trial  had, 
and  the  Jiu-y  returned  a  verdict  of  guilty. 
Afterwards  and  before  sentence  or  Judgment 
was  pronounced,  the  defendant  disappeared, 
and  did  not  appear  for  Judgment  and  sen- 
tence. The  trial  court  rendered  Judgment 
against  the  sureties  upon  the  bond  for  the 
full  amount  thereof.  The  sureties  took  an 
appeal  to  the  Supreme  Court,  where  they 
claimed  that  under  the  statutes  of  Kansas 
an  examining  magistrate  was  authorized  to 
take  bail  only  in  such  cases  as  in  the  opin- 
ion of  the  magistrate  will  secure  the  ap- 
pearance of  the  person  charged  with  the  of- 
fense, at  the  court  where  such  person  is  to 
be  tried.  The  magistrate  in  the  preliminary 
examination  made  an  order,  and  entered  It 
upon  his  docket  requiring  the  defendant  to 
give  bond  to  appear  and  answer  the  charge 
made  against  him  at  the  next  term  of  'the 
district  court  The  bond  Itself  provided  tluit 
he  shall  appear  at  said  court  and  answer  to 
the  charge,  and  not  depart  therefrom  with- 
out leave. 

The  contention  of  the  sureties  was  that 
the  statute  only  authorized  the  examining 
magistrate  to  take  ball  for  the  appearance  of 
the  defendant  and  because  the  bond  provid- 
ed, not  only  for  the  appearance,  but  that  he 
was  to  answer  the  charge  made  against  Mm, 
and  not  depart  from  the  court  without  leave, 
it  was  more  onerous  than  the  provisions  of 
the  statute,  and  for  that  reason  was  a  nul- 
lity, and  could  not  support  the  Judgment 
based  upon  it  It  was  also  contended  as  in 
the  case  at  bar,  that  the  conditions  of  sudi 
txmd,  even  If  it  had  been  authorized  by  the 
statute,  were  fully  complied  with  by  the  d» 
fendant  ACcGulre ;  that  he  did  appear  at  the 
term  of  court,  and  therefore  his  sureties  on 
the  bond  were  released  {rom  all  liability. 
The  court  in  discussing  the  proposition  of 
law  presented  says: 

"We  think,  when  a  party  Is  required  to  ap- 
pear at  the  district  court,  after  a  preliminary 
examination  has  been  had  or  waived,  that  the 
use  of  the  word  'appear'  implies  that  he  is 
to  appear  for  the  purposes  of  a  trial  of  the 
charges  against  him.  •  •  •  It  is  not  enough 
for  the  party  to  be  there  the  first  day,  and 
then  slip  oS  without  leave,  in  order  to  comply 
with  the  conditions  of  the  bond;  the  very  fact 
of  the  condition  of  Iris  appearance  is  that  he 
shall  appear  for  a  certain  purpose;  he  ap- 
pears for  the  trial  of  the  charges  made  agoinirt 
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him,  and  if  he  departs  before  trial  of  the 
charges  made  against  him,  and  if  be  departs 
before  trial  and  judgment  are  had,  without 
leave  of  the  court,  his  bond  is  forfeited.  Ue 
appeared  for  trial,  he  departed  before  judg- 
ment. The  statute  provides,  that  if,  without 
sufScient  excuse,  he  neglect  to  appear  for  trial 
or  judgment,  the  court  must  direct  the  fact 
to  be  eutered  upon  its  minutes  and  declare  the 
forfeiture  of  the  bond." 

The  Glasgow  Case  seems  to  pass  on  the 
Identical  question  inyolved  In  the  case  at 
bar,  and  as  the  Kansas  statutes  construed 
are  identical  with  our  own  statutes  on  the 
same  subject  we  are  constrained  to  follow 
tlie  rule  announced  by  the  Kansas  court 
Oar  statute  nowhere  prescribes  the  form  of 
the  bond,  but  the  form  in  this  case  follows 
the  customary  form,  and  requires  the  princi- 
pal to  appear  on  the  first  day  of  the  next 
term,  and  there  remain  from  day  to  day  and 
term  to  term  of  said  court  until  discharged 
by  due  course  of  law.  . 

In  Shrlver  et  aL  v.  Stote,  82  OkL  507,  122 
Pac.  160,  the  court  held  that: 

"The  condition  in  a  bond  that  the  prindpai 
will  appear  before  the  district  court  to  an- 
swer a  charge  is  not  fulfilled  by  appearing  for 
arraignment  and  moving  to  set  aside  the  indict- 
ment, demurring,  or  pleading  thereto.  He  must 
stay  untU  the  case  is  disposed  of,  and  he  is 
discharged  by  the  court" 

In  State  tx  rel.  Buckley  r.  Drake  et  al., 
40  Okl.  638,  13B  Pac.  976,  it  waa  held  that 
the  andiorlttes  do  not  sustain  the  proposi- 
tion that  the  appearance  of  an  accused  for 
trial  where  a  conviction  results  releases  his 
sureties  from  further  liability  on  bis  bond. 
Since  be  has  not  compiled  with  the  condl- 
tibn  of  bis  bond  requiring  his  attendance 
"until  discharged  by  due  coarse  of  law," 
that  condition  of  the  bond  requires  his  at- 
tendance upon  and  presence  before  the  court 
as  much  as  the  provision  "that  be  will  not 
depart  without  leave,"  or  that  "be  will  abide 
the  Judgment  of  the  court." 

In  Shriver  et  al.  v.  State,  32  Okl.  607,  122 
Pac.  160,  It  was  contended  by  the  defendant 
that  It  was  the  duty  of  the  court  to  place 
the  defendant  in  custody  when  the  indict- 
ment or  Information  was  filed  in  the  dis- 
trict court,  even  though  he  may  have  already 
given  bail,  but  the  court  held  that  such  con- 
tention could  not  be  upheld,  but  that  It  was 
a  matter  left  solely  to  the  discretion  of  the 
court.  In  both  of  these  Oklahoma  cases  the 
rule  announced  in  Glasgow  v.  State,  supra, 
was  approved.  We  think  that  these  authori- 
ties conclusively  show  that  the  first  conten- 
tion of  counsel  for  the  defendant  la  without 
merit 

[3,  4]  Moreover,  we  are  unable  to  perceive, 
although  counsel  does  not  urge  it  In  his 
brief,  why  this  and  the  remaining  proposi- 
tions presented  for  review  were  not  foreclos- 
ed as  defenses  by  the  rule  anndnnced  by  this 


court  in  tbe  following  cases:  Brooks  An- 
drews and  Bert  Tucker  v.  State  of  Oklnbo- 
ma  ez  reL  Ben  F.  Saye,  County  Attorney  of 
Jefferson  County,  193  Pac.  873,  recently  de- 
cided, but  not  yet  officially  reported;  State 
v.  Hines  et  al.,  37  Okl.  198,  131  Pac  688. 
Ann.  Cas.  1915B,  431 ;  Hlnes  et  al.  v.  State, 
39  OkL  638,  136  Pac  582;  EMwards  et  al. 
V.  State,  39  Okl.  606,  186  Pac  677. 

It  is  conceded  that  the  order  of  forfeiture 
was  made  by  the  court  while  in  session,  up- 
on the  ground  that  the  principal  had  ab- 
sconded before  judgment  and  was  a  fugitive 
from  justice,  and  that  the  forfeiture  has  not 
been  set  aside  by  the  court  in  wblcb.it  was 
entered. 

The  rule  Is  well  established  that  where  tbe 
court  forfeiting  an  appearance  bond  has  ju- 
risdiction to  declare  a  forfeiture,  such  for- 
feiture Is  conclusive  evidence  of  its  breach, 
and  cannot  be  impeached  by  extrinsic  evi- 
dence. 5  Cyc  149 ;  State  v.  Pierce,  166  Pac. 
132 ;  Ifelton  t.  State,  46  OkL  487,  149  Pac 
154. 

In  the  case  at  l>ar  the  principal  was  re- 
quired by  the  terms  of  the  bond  itself  to 
appear  from  term  to  term  and  day  to  day, 
etc.,  and  the  order  of  the  court,  requiring 
him  to  appear  on  some  special  day,  fixed  by 
the  court,  in  or  out  of  term  time,  did  not  ex- 
cuse him  from  ai^)earlng  In  accordance  witb 
the  terms  of  tbe  bond.  The  finding  by  tbe 
court  in  term  time  that  tbe  prlnci^;>al  was  a 
fugitive  from  justice  conclusively  showed  a 
breach  of  tbe  terms  of  the  bond  which  justi- 
fied tbe  forfeiture. 

In  Brooks  Andrews  and  Bert  Tucker  t. 
State  of  Oklahoma  ez  reL  Ben  F.  Saye,  Co. 
Atty.,  of  Jefferson  County,  OkL,  supra,  tlie 
defendants  Andrews  and  Tucker  ottered  to 
prove  by  witnesses  that  Anderson  was  tak- 
en Into  custody  by  tbe .  sheriff  of  Jtf  erson 
county,  and  placed  In  the  county  jail  of  said 
oounty  some  time  in  tbe  month  of  June,  1916. 
by  virtue  of  a  commitment  issued  out  of  tbe 
county  court  of  said  county  on  the  judgment 
in  the  case  in  which  said  bond  was  given, 
and  that  said  defendant  was  kept  in  the  jail 
five  or  six  days,  and  was  permitted  to  de- 
part therefrom  by  the  sherlfTs  force  of  said 
county,  or  that  tbey  turned  him  out  The 
court  excluded  this  evidence,  and  Its  action 
In  this  respect  is  tbe .  principal  assignment 
of  error. 

In  passing  upon  this  question,  the  Chief 
Justice,  who  delivered  the  opinion  tor  tbe 
court,  said: 

"This  evidence  would  doubtless  have  author- 
ized the  court  in  which  the  forfeiture  was 
taken  to  discharge  the  forfeiture,  but  such  a 
defense  was  not  available  in  an  action  on  the 
bond,  for  it  has  been  repeatedly  held  In  ttiia 
jurisdiction  that  the  final  order  of  the  trial 
court,  declaring  a  forfeiture  of  a  bail  bond, 
cannot  be  collaterally  attacked  In  a  enhsequent 
action  against  the  principal  and  sureties  oa 
the  bond." 
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In  Edwards  et  al.  v.  State,  snpra,  tbe  sure- 
ties offered  to  prove  by  parol  testimony  that 
the  principal  voluntarily  surrendered  him- 
self to  the  sheriff  of  Okfuskee  county  prior 
to  the  entry  of  tbe  default  of  the  bond,  and 
that  the  sheriff  had  taken  him  Into  custody. 
With  reference  to  this  defense,  'Galbralth, 
Commissioner,  speaking  for  the  court,  said: 

"It  does  not  appear  from  an  examination  of 
the  record  in  this  case  that  the  plaintiff  in  er- 
ror appeared  in  the  county  court  when  the  for- 
feiture of  the  bonds  was  taken,  or  afterwards 
made  application  to  that  conrt  to  vacate  or 
•et  aside  the  forfeiture,  or  made  any  effort  in 
that  conrt  to  relieve  himself  from  the  conse- 
quences of  the  forfeiture.  He  seemed  to  have 
remained  passive  nntil  after  action  was  com- 
menced in  the  district  court,  when  he  attempt- 
ed to  show  as  a  defense,  by  oral  testimony,  a 
■nrrender  of  the  principal.  This  conid  not 
avail  him  as  a  defense  in  such  action.  Ue 
mijbt  have  secured  his  discharge  by  comply- 
ing with  the  provisions  of  tbe  statute  above 
qnoted,  by  proper  steps  taken  in  the  county 
conrt.  That  he  did  not  do  this  seems  to  have 
been  his  own  fault,  and  he  should  not  now 
complain  of  the  resnlt" 

As  we  are  unable  to  dlstingnlsh  tbe  case 
at  bar  from  the  cases  Just  cited,  it  follows 
that  the  Judgment  below  must  be  affirmed. 

FITCHFORD,  JOHNSON,  McNEIUU  and 
BAILEY,  33^  concur. 


(SO  OU.  6) 

SOUTHWESTERN  ELECTRIC  CO.  v.  NUNN 
ELECTRIC  CO.  (No.  11812.) 

<Snpr«m«  Court  of  Oklahoma.    Nov.  80, 1820.) 

(SyUabiu  by  the  Oowt.) 

Appeal  and  error  «=>564(3)  —  District  Judps 
asslpned  for  a  tlma  to  hold  ooart  la  aoother 
district  witliout  auttiorlty  after  the  time  to 
extend  time  to  serve  ease-made. 
A  district  jndge  who  has  been  assigned  by 
order  of  the  chief  justice  to  hold  conrt  in  a 
county  outside  of  his  district  in  which  he  is 
elected  has  no  authority,  after  the  expiration 
of  the  time  fixed  in  the  order  assigning  him 
to  hold  court  in  said  county,  to  grant  an  ex- 
tension of  time  in  which  to  prepare  and  serve 
case-made  in  a  case  tried  before   him  while 
lawfully  holding  court  in  such  conn^. 

Error    from    District    Court,    Oldahoma 
Oounly;  Hal  Johnson,  Judge. 

Action    by    the  Nunn    Electric  Oompany 
against  the  Southwestern  Electric  Company. 
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Judgment  for  plaintiff,  motion  for  new  trial 
denied,  and  defendant  brings  error.  Motfon 
to  dismiss  writ  ot  error  sustained. 

Shirk,  Danner  &  Fowler,  of  Oklahoma  City, 
for  plaintiff  in  error. 

Abemathy  &  Howell,  of  Oklahoma  City, 
for  defendant  in  error. 

PITOHFOBD,  J.  On  AprU  7, 1920,  defend- 
ant in  error  recovered  Judgment  against 
plaintiff  in:  error  In  the  district  court  of 
Oldahoma   county  for  the  sum  of  $162.49. 

A  motlan  for  new  trial,  ffled  in  due  time, 
was  ovoTuled  on  the  21st  day  of  April,  1920, 
and  plaintiff  in  error  given  90  days  within 
which  to  make  and  serve  case-made.  The 
case  was  tried  before  Hon.  Hal  Johnson,  dis- 
trict Judge'  of  the  Tenth  Judicial  district, 
under  order  of  the  Supreme  Court  assigning 
him  as  special  Judge  to  hold  court  in  Okla- 
homa county  for  one  day,  to  wit,  AprU  7, 
1920. 

On  July  19,  1920,  an  order  was  made  by 
Judge  Johnson  purporting  to  extend  the  time 
to  make  and  serve  case-made  for  a  further  ' 
period  of  60  days.  Defendant  in  error  has 
died  a  motion  to  dismiss  the  appeal,  first, 
because  said  case-made  was  not  served,  set- 
tled, or  signed  within  the  time  allo-jred  by 
law  or  within  any  valid  extension  of  time 
within  which  said  case-made  might  be  serv- 
ed, settled,  and  signed;  second,  that  the  said 
case-made  as  a  transcript  does  not  present 
any  issue  or  error  for  'the  Supreme  Court  to 
determine. 

No  response  has  been  filed  to  the  motion 
to  dismiss. 

There  are  a  number  of  decisions  of  this 
court  holding  that  a  district  Judge  who  has 
been  assigned  by  order  of  the  chief  Justice 
to  hold  court  in  a  county  outside  of  the  dis- 
trict in  wlticb  he  is  elected  has  no  authority, 
after  the  erpiration  of  the  date  fixed  in  the 
order  assigning  him  to  hold  court  in  said 
county,  to  gratut  an  extension  of  time  in 
which  to  prepare  and  serve  case-made  in 
a  case  tried  before  him  while  lawfully  hold- 
ing court  in  such  county.  First  State  Bank 
of  Mountain  Park  v.  School  District  No.  65, 
Tillman  County,  164  Pac.  102;  McGulre  v. 
McOuIre,  78  C*L  164,  189  Pac.  193;  Bradley 
V.  Fanners'  State  Bank,  45  Okl.  763, 147  Pac. 
802;  Hwner  v.  Ooltry  &  Son,  23  Okl.  905, 101 
Pac.  1111 ;  Noble  Whlteacre  v.  Clare  B.  Nich- 
ols, 17  Oa.  387.  87  Pac.  805. 

In  view  of  the  dedsions  of  this  court,  the 
motion  to  dismiss  must  be  sustained;  and 
it  is  so  ordered. 

All  the  Justices  concur. 
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(80  Okl.  7) 

NEW    AMSTERDAM    CASUALTY    CO.    V. 

STATE  INDUSTRIAL  COMMISSION 

et  al.     (No.  1 1463.) 

(Supreme   Court  of  Oklaboma.     Not.  80, 
1920.) 

(SvVi'bvt  hy  the  Oourt.) 

1.  Insurance  «=>  146(3)— Liability  of  casualty 
oompany  cannot  be  extended  by  Implication 
beyond  terms  of  polity. 

A  casualty  insurance  company  ia  not  bound 
beyond  the  terms  of  its  engagement,  and  its 
liability  cannot  be  extended  by  implication  be- 
yond the  terms  of  the  policy. 

2.  Insurance  95>435 — Casualty  policy  covering 
accidents  to  employees  of  one  engaged  In 
"work  usual  and  customary  to  a  wholesale 
hat  and  millinery  store"  did  not  cover  injury 
to  store's  plasterer. 

A  policy  of  casualty  insurance  which  in- 
sures against  accidents  to  employees  of  one 
"engaged  in  work  usual  and  necessary  to  a 
wholesale  hat  and  millinery  store"  does  not 
cover  injuries  received  by  a  plasterer  engaged 
in  repairing  the  plastering  of  the  building  in 
wliich  such  business  is  being  conducted,  though 
such  plasterer  at  the  time  of  receiving  the 
injuries  was  in  the  employ  of  such  employer. 

Appeal  from  State  Industrial  Commission. 

Claim  filed  by  A.  A.  Caret  with  the  State 
Industrial  Commission  for  compensation  for 
a  disability  due  to  an  accident  In  the  course 
of  his  employment  by  J.  H.  Townsend  Com- 
pany, the  New  Amsterdam  Casualty  Com- 
pany, Insurer.  Compensation  awarded,  and 
the  tasurer  appeals.  Award  against  Insurer 
set  aside  and  case  remanded  to  commission 
for  further  proceedings. 

Jas.  C.  Cheek,  of  Oklahoma  City,  for  ap- 
pellant 

Geo.  B.  Rlt^enhouse,  Oord<m  Stater,  and  P. 
T.  McVay,  all  of  Oklahoma  City,  for  appel- 
lees. 

COIiLIEB,  J.  On  the  17th  day  of  Decem- 
ber, 1919,  A.  A.  Carel  filed  his  claim  with 
State  Industrial  Commission  for  compensa- 
tion for  an  Injury  resulting  in  his  disability 
due  to  an  accident  arising  out  of  and  in  the 
course  of  his  employment  by  J.  H.  Townsend. 

The  hearing  resulted  ia  the  following 
award: 

"Now  on  this  7th  day  of  May,  1920,  this  cause 
coming  on  to  be  heard  pursuant  to  a  hearing 
before  the  State  Industrial  Commission  on 
April  14,  1920,  and  the  commission,  after  exam- 
ining the  reports  on  file  and  being  otherwise 
well  and  sufficiently  advised  in  the  premises, 
finds: 

"That  the  claimant  while  in  the  employ  of  the 
respondent  and  in  the  course  of  his  employ- 
ment was  injured  on  December  17,  1919,  and 
that  he  is  entitled  to  compensation  at  the  rate 
of  $18  per  week,  commencing  on  December  17, 


1019,  and  emitinuing  until  the  termination  of 
disabSity. 

"It  is  therefore  ordered  that  within  10  days 
from  this  date  the  New  Amsterdam  Casualty 
Company  or  J.  H.  Townsend  pay  to  the  claim- 
ant compensation  computed  from  December  17. 
1919,  at  the  rate  of  $18  per  week,  and  continue 
said  payments  weekly  until  the  termination  of 
disability,  and  also  pay  all  medical  expenses  as 
may  be  necessary  as  the  result  of  said  injury 
during  60  days  after  the  accident  or  for  such 
time  in  excess  thereof  as  in  the  judgment  of 
the  commission  may  be  required;  such  charges 
shall  not  exceed  the  sum  of  $100  unless  ap- 
proved by  the  commission." 

From  said  award  this  appeal  Is  prose- 
cuted by  the  New  Amsterdam  Casualty  Com- 
pany, a  corporation. 

[1 , 2]  The  case  was  tried  upon  a  verified 
claim  for  injuries  to  the  said  Carol,  sustained 
while  plastering  the  building  in  which  the 
J.  H.  Townsend  Company  was  doing  business, 
the  answer  of  the  said  casualty  company 
denying  liability,  the  accident  policy  Issued 
by  the  said  New  Amsterdam  Casualty  Com- 
pany to  the  J.  H.  Townsend  Company  No. 
DSC  60653,  insuring  against  accident  to  the 
employees  of  said  company  to  cover  Injuries 
received  while  "engaged  In  work  usual  and 
necessary  to  a  wholesale  hat  and  millinery 
store,"  and  the  agreed  statement  of  facts, 
which  are  as  follows: 

"That  A.  A.  Carel  was  a  plasterer.  That  he 
was  employed  by  the  respondent  J.  H.'  Town- 
send  to  repair  the  plastering  on  the  building 
in  which  said  respondent  was  doing  business. 
That  the  building  was  owned  by  Mr.  Townsend. 

"That  the  only  liability  of  the  New  Amster- 
dam Casualty  Company  ig  under  policy  No. 
use  69653,  which  is  the  only  policy  respond- 
ent holds  and  which  is  filed  herein  as  Exhibit 
A." 

The  liability  against  said  company  Is  pred- 
icated upon  the  policy  of  said  casualty  In- 
surance in  evidence,  insuring  the  employees 
of  J.  H.  Townsend  Company  against  injuries 
sustained  wbUe  engaged  "in  work  usual  and 
necessary  to  a  wholesale  hat  and  millinery 
store." 

There  is  but  one  question  Involved  In  this 
appeal:  Is  the  policy  in  question  liable  for 
injuries  sustained  by  A.  A.  Carel,  who  was 
by  trade  a  plasterer,  and  while  In  the  employ 
of  J.  H.  Townsend,  repairing  the  plastering 
In  the  building  In  which  said  J.  H.  Tovrasend 
Company  was  doing  business? 

We  are  at  a  loss  to  understand  how,  when 
engaged  In  repairing  the  plastering  In  the 
building  in  which  the  business  was  being 
conducted,  the  said  Carel  could  be  brought 
within  the  clause  Insuring  employees  engaged 
In  "work  usual  and  necessary  to  a  wholesale 
hat  and  millinery  store,"  and  therefore  we 
are  of  the  opinion  that  the  New  Amsterdam 
Casualty  Company  Is  not  liable  for  injuries 
sustained  by  A.  A.  Carel,  while  engaged  in 
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repairing  the  plastering  in  said  building; 
therefore  said  injuries  are  not  covered  by 
said  policy  of  casualty  insurance. 

Certainly  tbe  liability  of  tbe  said  company, 
upon  said  policy  of  casualty  Insurance,  can- 
not be  extended  by  implication  beyond  tbe 
strict  terms  of  said  policy.  lowe  et  al.  v. 
aty  of  Guthrie,  4  Okl.  287,  44  Pae.  198;  F. 
A.  Ricbardson  et  al.  t.  Blisba  Penny,  9  OkL 
656,  60  Pac.  501. 

"Where  parties  have  entered  into  a  con- 
tract with  such  knowledge  of  its  contents  as 
the  law  imputes,  that  alone  faiust  be  looked  to 
as  furnishing  the  measure  of  their  rights  and 
obligations,  and  courts  will  not  undertake  by 
construction  to  compel  insurance  companies  to 
pay  losses  which  they  never  assumed."  Brown 
y.  Connecticut  Fire  Ins.  Co.  of  Hartford,  Conn., 
62  Okl.  392, 153  Pac.  173. 

As  tbe  agreed  facts  in  this  case  show  that 
tbe  policy  of  casual^  insurance  was  Issued 
by  the  New  Amsterdam  Casualty  Insurance 
Company,  to  protect  J.  H.  Townsend  Com- 
pany's employees  against  accident,  and  that 
the  employ  of  said  Carel,  claimant;  was  made 
by  3.  H.  Townsoid,  and  that  in  fact  J.  H. 
Townsend  bad  no  policy  of  Insurance  pro- 
tecting his  employees  against  accident,  cer- 
tainly there  can  be  no  basis  for  tbe  said 
award  made  against  the  New  Amsterdam 
Casualty  Company. 

The  award  against  the  said  New  Amstei^ 
dam  Casualty  Company  is  set  aside,  and  the 
cause  remanded  to  State  Industrial  Com- 
mission for  furtber  proceedings. 

All  tbe  Justices  concur. 


<80  Okl.  1E6) 

TILLOTSON  et  al.  v.  MARTIN  et  al. 
(Nik  I022«.) 

(Supreme  Court  of  Oklahoma.     Aug.  19,  1920. 
Kehearing  Denied  Dec.  14,  1920.) 

(Byttahut  (y  the  Court.) 

I.  Mines  and  mrnerals  «=>5S(2)  —  Reservation 
of  oil  and  gas  rights  In  deed  held  to  refer  only 
to  larger  of  two  tracts. 

In  the  instant  case  the  record  discloses 
without  dispute:  That  on  November  11,  1915, 
the  defendants  M,  and  M.  were  the  owners  of 
70  acres  of  land,  50  acres  of  which  was  acquir- 
ed some  time  prior  to  that  of  the  other  20- 
acre  tract,  and  that  the  source  of  title  to  said 
tracts  were  different.  That  on  said  date  the 
60  acres  wag  incumbered  by  a  valid  and  subsist- 
ing oil  and  gas  lease  and  under  which  the  said 
land  was  being  operated  for  oil  and  gas,  and 
had  three  producing  wells  thereon,  but  upon 
Mdd  date  there  was  no  valid  oil  and  gas  lease 
upon  the  20-acre  tract.  That  on  said  date  the 
defendants  conveyed  by  deed  an  of  the  said 
land  to  the  plaintiS,  one  F.,  which  deed  con- 
tained the  following  reservations:  "Provided, 
however,  that  the  parties  of  the  first  part  here- 
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by  reserve  for  a  period  of  twenty  years  from 
the  date  hereof,  or  until  November  11,  1935, 
all  of  the  oil  and  gas  rights,  rents  and  royal- 
ties, that  may  he  derived  from  any  oil  and  gas 
mining  lease  now  in  force  on  any  part  of  said 
land,  also  reserving  for  the  period  above  men- 
tioned all  oil  and  gas  in  and  under  said  land  aft- 
er the  expiration,  forfeiture  or  cancellation  of 
the  oil  and  gas  lease  or  leases  now  on  said 
land,  together  with  all  the  rights  and  privileges 
necessary  for  oil  and  gas  operations."  That 
subsequent  to  said  date  on  April  7,  1917,  F. 
executed  an  oil  and  gas  lease  on  said  20-acre 
tract  to  T.  and  K.,  and  thereafter  on  April  28, 
1917,  the  defendants  M.  and  M.  executed  an  oil 
and  gas  lease  on  said  premises  to  the  defend- 
ant M.  Mc,  who  took  hie  lease  with  knowledge 
of  the  lease  from  plaintiff  F.  to  T.  and  B. 
HeM,  that  the  reservation  in  said  deed  was  as 
to  the  oil  and  gas  and  rights  thereto  as  to  'the 
60  acres  only. 

2.  Mlaes  and   minerals  «=959— Conclusions  of 
law  In  action  to  cancel  oil  and  gas  lease,  etc., 
held  erroneous. 
Record  examined,  and  held,  that  the  con- 
clusions of  law  of  the  trial  court  were  errone- 
ous, and  that  the  judgment  rendered  thereon  la 
reversed,  and  the  cause  remanded,  with  direc- 
tions. 

Appeal  from  District  Court,  Nowata  CJoun- 
ty;  W.  J.  CJampbell,  Judge. 

Action  by  J.  A  Tillotson  and  others  against 
H.  M.  Martin  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal,  during  which 
J.  A.  Tillotson  died  and  the  cause  by  stlpula- 
tlaa  of  the  parties  was  revived  In  tbe  name 
of  Maud  A.  Tillotson,  administratrix.  Re- 
versed and  remanded,  wltb  directions. 

Ames,  Chambers,  Lowe  &  Blcbardson,  and 
Turner  ft  McAdams,  all  of  Oklahoma  City, 
for  plaintiffs  In  error. 

(Thase  &  Campbell,  of  Nowata,  and  Adams 
ft  Wills,  of  Claremore,  for  defendants  In  er- 
ror. 

JOHNSON,  J.  On  tbe  26th  day  of  June, 
1917,  J.  A.  TUlotson,  Thomas  B.  ElUott,  and 
R.  R.  Faulkner,  as  plaintiffs,  commenced  an 
action  In  tbe  district  court  of  Nowata  county 
against  H.  M.  Martin,  Myrtle  0.  Martin,  H. 
H.  Makemson,  Louis  Makemson,  and  tbe 
Prairie  Oil  ft  Gas  Company,  defendants,  for 
cancellation  of  an  oil  and  gas  lease  and  to 
quiet  title  to  tbe  oil  and  gas  In  and  under  a 
certain  20  acres  of  land  described  as  the  N. 
%  of  the  N.  B.  %  of  tbe  S.  B.  ^  of  section 
20,  township  26  north,  range  16  east 

The  plaintiffs  filed  a  second  amended  pe- 
tition, and  after  cross-petition,  answer,  and 
reply  were  filed  there  was  trial  to  the  court 
and  a  general  judgment  for  the  defendants, 
to  reverse  which  Judgment  tbe  plaintiffs  com- 
menced this  proceeding  In  error  on  September 
18,  1918,  by  filing  in  this  court  their  petition 
In  error  with  copy  of  case-made  attached. 

The  assignments  of  error  are: 
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"(1)  Trial  court  erred  In  overruling  motion 
for  •  new  trial. 

"(2)  In  admitting  incompetent,  irrelevant, 
and  immaterial  evidence  offered  by  defendants 
over  objection  of  tlie  plaintiff. 

"(3)  In  ezdading  competent,  relevant,  and 
material  evidence   offered   by   the  plaintiff. 

"(4)  The  finding  and  decree  of  the  court  is 
not  sustained  by  safiSdent  evidence  and  is  con- 
trary to  law. 

"(6)  The  finding  and  decree  of  the  court  is 
not  sustained  by,  but  la  contrary  to,  the  law. 

"(6)  The  finding  and  decree  of  the  court  is 
contrary  to  the  law  and  the  evidence. 

"(7)  The  court  erred  in  holding  and  ruling 
that  the  defendants  in  error  Makemson  and 
Martin  by  their  deed  executed  to  B.  B.  Faulk- 
ner on  November  U,  1916,  reserved  the  oil  and' 
gas  rights  on  the  20  acres  of  land  in  contro- 
Teray. 

"(8)  The  court  erred  in  rendering  its  decree 
in  favor  of  the  defendants  in  error. 

"(9)  The  court  erred  in  refusing  to  render 
Judgment  in  favor  of  the  plaintiffs  in  error 
and  against  the  defendants  in  error." 

Since  ttae  perfecting  of  the  appeal  herein, 
plaintiff  in  error  J.  A.  Tillotson  has  died,  and 
the  cause,  by  stipulation  of  tbe  parties,  has 
been  rivived  in  the  name  of  Maud  A.  Tillot- 
son as  administratrix  of  bis  estate. 

[1, 2]  The  espentlal  facts  are  few  and  un- 
disputed. The  record  discloses  that  on 
November  11,  1915,  H.  H.  Makemson  and 
wife,  and  B.  M.  Martin  and  wife,  at  that  time 
the  ownen  of  the  land,  for  a  recited  con- 
sideration of  $1,050,  made,  executed,  and  de- 
livered to  R.  B.  Faulkner  their  Joint  warran- 
ty deed  conveying  to  him  70  acres  of  land,, 
consisting  of  the  20  acres  aforesaid  and  two 
other  tracts  containing  60  acres.  That  part 
of  the  deed  pertinent  to  the  questions  Involv- 
ed reads: 

"Provided,  however,  that  the  parties  of  the 
first  part  hereby  reserve  for  a  period  of  twen- 
ty years  from  the  date  hereof,  or  until  Novem- 
ber 11,  1935,  all  of  the  oil  and  gas  rights,  rents 
and  royalties,  that  may  be  derived  from  any 
oil  and  gas  mining  lease  now  in  force  on  any 
part  of  said  land,  also  reserving  for  the  period 
above  mentioned  all  oil  and  gas  in  and  cinder 
said  land  after  the  expiration,  forfeiture  or  can- 
cellation of  the  oil  and  gas  lease  or  leases  now 
on  said  land,  together  with  all  the  rights  and 
privileges  necessary  for  oil  and  gas  opera- 
tions." 

The  defendant  Faalkner,  Joined  by  bis 
wlfe^  on  April  7,  1917,  made,  executed,  and 
delivered  an  oil  and  gas  lease  on  said  20 
acres  to  the  plainUffs  in  error  J.  A.  Tillotson 
and  Thonras  EI  Elliott,  which  was  duly  filed 
for  record  April  16, 1917. 

The  plalntifTB  Makemson  and  Martin  on 
the  26th  day  of  April,  1917,  made,  executed, 
and  delivered  to  the  defendant  Matt  McCor- 
mick  an  oil  and  gas  lease  on  said  20  acres, 
whereupon  he  entered  upon  said  20  acres 
with  knowledge  of  Faulkner's  lease  to  Tillot- 
son and  Elliott  and  over  their  protest,  and 
commenced  a  well  thereon,  and  on  the  date 


mentioned  the  plaintiffs  Tillotson,  Elliott,  and 
B^ulkner  commenced  their  action  against  him 
and  the  other  named  defendants  as  aforesaid. 

The  uncontroverted  evidence  discloses  that 
the  original  allottee  of  this  20  acres  was  one 
Thomas  Biley,  a  duly  enrolled  citizen  of  the 
Cherokee  Nation ;  that  the  same  was  a  part 
of  his  surplus  allotment  for  which  be  receiv- 
ed certificate  in  the  year  1907  and  a  patent 
thereto  on  December  5,  1910;  that  on  March 
27,  1907,  he  made,  executed,  and  delivered  to 
Jacob  L.  Haner  an  oil  and  gas  lease  upon  the 
20  acres  in  controversy  and  other  lands ;  tbat 
on  June  18,  1909,  this  lease,  being  subject  to 
the  approval  of  the  Secretary  of  the  Interior 
by  the  act  of  July  1,  1902,  was  forwarded 
from  Muskogee  by  the  United  States  Indian 
agent  to  the  commissioner  of  Indian  affairs 
with  the  recommendation  that  it  be  approved; 
that  on  January  31,  1910,  tbe  assistant  com- 
missioner submitted  it  to  the  Secretary  of 
the  Interior  with  the  recommendation  tbat 
it  be  subject  to  regulations  of  April  20,  190S, 
except  as  to  "30  A,  in  32—27—16" ;  tbat  on 
February  1,  1910,  this  lease  was  accordingly 
approved  by  the  Secretary  of  the  Interior, 
who,  on  February  21,  relinquished  depart- 
mental supervision  thereon  and  the  lease  was 
filed  for  record  in  the  office  of  the  register  of 
deeds  of  Nowata  county,  on  February  24. 
1910.  This  lease  was  for  "the  term  of  fifteen 
yearn  from  tbe  date  hereof  and  obligated  the 
lessee  "to  drill  at  least  one  well  thereon  with- 
in twelve  months  from  the  date  of  approval 
of  the  bond  by  the  Secretary  of  the  Interior, 
and  should  the  party  of  the  second  part  fall, 
neglect,  or  refuse  "to  drill  at  least  one  well 
within  the  time  stated,  this  lease  may,  in  the 
discretion  of  the  secretary,  be  declared  null 
and  void  after  ten  days'  notice  to  the  parties ; 
provided  that  tbe  lessee  shall  have  tbe  privi- 
lege of  delaying  operations  for  a  period  not 
exceeding  five  years  from  the  date  of  tbe  ap- 
proval of  the  bond  to  be  furnished  In  connec- 
tion herewith,  by  paying  to  the  United  States 
Indian  agent.  Union  Agency  Indian  Terri- 
tory, for  the  use  and  benefit  of  tbe  lessor, 
in  iaddition  to  the  required  annual  advanced 
royalty,  tbe  sum  of  one  dollar  per  acre  per  an- 
num for  each  leased  tract  remaining  unde- 
veloped"— which  said  bond  was  approved  by 
tbe  secretary  at  the  time  he  approved  the 
lease. 

Haner,  tbe  lessee^  never  took  possession  of 
the  20  acres  demised  under  this  lease,  but 
paid'  $1  per  acre  as  delay  money  for  one  year 
only  and  some  $29  advanced  royalty. 

On  February  19,  1909,  Thomas  Biley,  being 
then  of  age,  made,  executed,  and  delivered 
a  lease  on  tbia  same  20  acres  to  Paul  Lovell, 
whereby  he  leased  and  let  to  him  and  his 
heirs,  successors,  and  assigns  all  the  oil  and 
gas  under  said  land,  with  tbe  exclusi-ve 
right  of  operating  thereon  for  oil  and  gas. 
for  five  years  from  the  date  thereof  and 
as  much  longer  as  oil  or  gas  is  found  in  pay- 
ing quantities  thereon;    obligating  Um   to 
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drill  a  well  In  six  manths  or  pay  for  delay. 
Rlley'8  restrictions  baring  been  removed  by 
tbe  act  of  May  27,  1908,  this  lease  was  filed 
for  record  with  the  register  of  deeds  of  No- 
wata county,  February  23,  1909. 

On  January  31,  1910,  IThomas  Riley  made, 
executed,  and  delivered  to  Paul  Lovell  a  war- 
ranty deed,  conveying  to  him  the  fee  to  the 
20  acres  in  controversy,  which  was  filed  for 
record  with  the  register  of  deeds  of  Nowata 
county,  February  1,  1910,  the  same  day  the 
Secretary  of  the  Interior  approved  the  lease 
from  BUey  to  Haner.  On  March  18,  1910, 
Lovell  by  warranty  deed  conveyed  the  20 
acres  in  controversy  to  Makemson  and  Mar^ 
tin,  which  said  deed  is  the  only  source  of 
tbeir  title  and  contains  the  following: 

"To  have  and  to  hold  said  described  premis- 
es anto  the  said  parUes  of  the  second  part, 
their  heirs  and  assigns,  forever,  free,  clear 
and  discharged  of  and  from  all  former  grants, 
charges,  taxes,  judgments,  mortgages  and  other 
Uens  and  incumbrances  of  whatsoever  nature, 
except  an  oil  and  gas  mining  lease  executed  on 
Febrnary  18,  1900,  by  Thomas  RUey  to  Paul 
Lovell,  and  the  said  grantor  Paul  Lovell  retains 
the  on  and  gas  mining  rights,  and  agrees  to 
pay  the  same  royalty  as  provided  in  said  lease." 

Thereafter  Makonson  and  Martin  conveyed 
to  Faulkner  and  leased  to  McGormlck,  Faulk- 
ner leasing  to  Tlllotson  and  Elliott,  as  stated. 
This  completes  the  chain  of  Utl& 

Coonsel  for  plaintiffs  say  in  their  brief: 

"That  said  deed  so  executed  by  the  said  Paul 
Lovell  to  the  said  Makemaon  and  Martin,  and 
containing  the  provision  Jast  quoted,  was  and 
is  the  sole  source  of  the  defendants'  claim  of 
title  to  and  right  in  said  land,  and  that,  even 
if  the  purported  lease  from  the  said  RUey  to 
the  said  Haner  was  valid,  which  the  plaintiffs 
denied,  nevertheless,  by  virtue  of  the  said  Ma- 
kemson and  Martin's  acceptance  of  said  deed 
from  said  Paul  Lovell  reserving  to  the  said 
Lovell  the  oH  and  gas  rights  in  said  land  as 
evidenced  by  the  lease  executed  by  Riley  and 
Lovell  on  February  19,  1909,  and  agreeing  to 
pay  to  said  Makemson  and  Martin  the  same 
royalty  provided  in  said  lease,  and  because  the 
defendants  daim  under  said  deed,  the  defend- 
ants became  and  are  estopped  to  assert  the 
existence  or  vahdity  of  the  said  lease  to  the 
said  Haner,  or  to  deny  that  said  Paul  Lovell 
at  the  time  of  making  of  the  said  deed  was  not 
in  law  and  in  fact  the  grantee,  lessee,  and 
owner  of  all  the  oil  and  gas  in  and  under  the 
■aid  land,  with  the  exdnsive  right  of  operating 
thereon.  In  other  words,  that  the  said  Makem- 
son and  Martin  were  estopped  to  deny  the  very 
facts  whose  existence  thay  recognized  in  ac- 
quiring their  title;  and  that  by  accepting  the 
deed  from  Lovell,  wherein  he  retained  the  oil 
and  gas  mining  rights  as  evidenced  by  the  lease 
executed  to  him  by  Riley  on  February  19,  1900, 
and  whereby  Lovell  agreed  to  pay  Makemson 
and  Martin  the  same  royalty  provided  in  said 
lease  and  by  claiming  under  said  deed,  the  said 
Makemson  and  Martin  were  estopped  from  as- 
serting that  any  person  except  Lovell  owned 
the  oil  and  gas  in  and  under  said  land.  The  ac- 
ceptance of  said  deed  from  the  said  Lovell  con- 
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taining  that  provision  was  the  aqnivalent  of 
baying  the  land  from  the  said  Lovell  and  exe- 
cuting  to  him  an  oil  and  gas  lease  thereon. 

"That  neither  the  said  Lovell  nor  any  person 
acting  for  him  ever  commenced  any  well  on  the 
lands  above  described,  and  neither  the  said 
Lovell  nor  any  person  in  his  behalf  ever  paid 
to  defendant  Makemson  and  Martin,  or  to  any 
person  for  them,  any  of  the  rentals  provided 
for  in  said  oil  and  gas  mining  lease  so  execut- 
ed by  the  said  Thomas  Riley  and  to  the  said 
Paul  Lovell;  and  because  of  said  defaults  tbe 
said  lease  so  executed  and  the  rights  so  re^ 
served  in  said  deed  expired  by  reason  of  the 
terms  of  said  deed  on  February  19,  1914,  five 
years  from  the  date  of  said  lease,  the  term  of 
ssid  lease  being  for  five  years  and  as  much 
longer  as  oil  or  gas  should  be  found  in  paying 
quantities;  that  tbe  termination  of  said  lease 
was  so  declared  by  tbe  defendants;  and  that 
since  February  19,  1914,  the  said  Lovell  has 
had  no  right,  title,  interest,  equity,  or  estate  in 
or  to  the  said  20  acres  in  controversy  or  the 
oil  and  gas  thereunder. 

"That  on  November  11,  1916,  the  defendants 
Makemson  and  Martin  and  their  wives,  for  a 
consideration  of  $1,060  in  cash,  executed  and 
delivered  to  the  plaintiff  Faulkner  their  war- 
ranty  deed  conveying  to  the  said  Faulkner  the 
20  acres  in  controversy  and  also  an  additional 
60  acres  of  land,  which  said  warranty  deed  con- 
tained the  provisions  supra. 

"That  at  the  time  of  the  execution  of  said 
conveyance  by  the  said  Makemson  and  Martin 
to  the  said  Faulkner  there  were  outstanding  oil 
and  gas  leases  in  force  on  the  other  60  acres 
of  land  conveyed  by  said  deed,  but  there  was 
no  outstanding  oil  and  gas  lease  in  force  on 
the  20  acres  in  controversy." 

It  was  alleged  by  the  plaintiffs  In  tbdr 
second  amended  petition  and  admitted  In  the 
record  that  Thomas  RUey,  the  allottee  of  tbe 
land  in  controversy,  was  a  minor  under  the 
age  of  21  years  until  September,  1908. 

It  was  alleged  by  tbe  plaintiffs  in  their  sec- 
ond amended  petition  that  the  purported 
lease  of  Thomas  Riley  to  Jacob  L.  Haner, 
and  the  same  so  shows  upon  its  face,  wds  ex- 
ecuted on  the  27th  day  of  March,  1007,  and 
the  same  was  not  authorized  or  approved  by 
any  order  of  any  court  having  Jurisdiction  of 
the  estate  of  said  minor,  and  that  on  Febru- 
ary 19,  1909,  after  the  said  Thomas  Riley 
became  of  age  and  before  tbe  said  Jacob  L. 
Uaner  had  even  requested  the  Secretary  of 
the  Interior  to  approve  the  said  purported 
lease  executed  to  him,  and  long  before  the 
filing  of  said  lease  for  record,  the  said  Thom- 
as Riley  disaffirmed  and  repudiated  aald  lease, 
by  executing  an  oil  and  gas  lease  covering  said 
land,  to  Paul  Lovell,  with  tbe  exclusive  right 
to  operate  thereon  for  oil  and  gas  for  a  period 
of  five  years  from  the  date  thereof,  all  of 
which  was  well  known  to  the  defendants 
herein. 

The  answer  and  cross-petition  of  the  de- 
fendants Makemson  and  Martin  and  their 
wives  denied  each  and  every  averment  of  the 
second  amended  petition  except  such  as  were 
thereinafter  expressly  admitted.   ^^My  allege: 
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"That  they  were  the  absolute  owners  of  all 
the  oil  and  gas  rights  in  the  land  in  controversy, 
subject  to  the  lease  executed  by  them  to  the 
said  Matt  McCormick. 

"That  the  land  in  controversy  was  allotted 
to  Thomas  Riley,  a  half-breed  Cherokee  citizen, 
as  a  part  of  his  surplus  allotment.  That  on 
February  19,  1900,  Thomas  Biley  executed  the 
oil  and  gas  lease  mentioned  in  the  plaintiffs' 
second  amended  petition  to  Paul  Lovell,  and 
that  the  same  was  filed  tor  record  on  February 
23,  1909. 

"That  on  March  18,  1910,  Paul  Lovell  by  war- 
ranty deed  conveyed  the  land  in  controversy  to 
Makemson  and  Martin,  and  that  the  deed  con- 
tained the  reservation  set  out  in  plaintiffs'  sec- 
ond amended  petition. 

"That  neither  Paul  Lovell  nor  any  person  in 
his  behalf  ever  commenced  operations  for  oil 
and  gas  on  said  land;  that  neither  the  said 
Paul  Lovell  nor  any  person  in  his  behalf  ever 
paid  to  the  defendants  Makemson  and  Martin, 
or  to  any  one  for  them,  any  of  the  rentals  pro- 
vided for  in  the  said  oil  and  gas  lease  executed 
by  Thomas  Biley  to  the  said  Paul  Lovell  and 
reserved  to  the  said  Lovell  in  his  said  deed  to 
Makemson  and  Martin,  for  the  failure  to  com- 
mence drilling  operations  on  the  land  in  con- 
trover^;  and  that  said  oil  and  gas  lease  and 
Paul  Lovell's  rights  thereunder  expired  on 
March  19,  1914,  and  was  thereafter  of  no 
force  and  effect  whatsoever,    •    *    • 

"They  alleged  the  execution  to  R.  R.  Faulk- 
ner on  November  11,  1915,  of  the  deed  con- 
veying the  said  land  and  60  acres  of  other  land 
to  him,  and  attached  a  copy  of  said  deed  to 
the  answer;  and  they  alleged  that  by  said  deed 
they  reserved  and  intended  to  reserve  all  the  oil 
and  gas  and  all  the  oil  and  gas  mining  rights 
in  said  land,  and  that  said  deed  only  operated 
to  convey  to  the  said  Faulkner  the  surface 
rights  to  the  land  in  controversy. 

"They  alleged  that  the  purported  oil  and  gas 
lease  to  Haner  and  the  oil  and  gas  lease  ex- 
ecuted to  Paul  Lovell  were  the  only  oil  and 
gas  leases  ever  executed  upcm  the  land  in  con- 
troversy prior  to  November  11,  1916.  As  to 
the  other  60  acres  of  land  conveyed  by  them  in 
their'  said  deed  to  Faulkner,  they  alleged  that 
there  were  on  November  11,  1915,  oil  and  gas 
leases  thereon,  and  that  oil  and  gas  were  being 
purchased  from  said  other  50  acres  in  paying 
quantities  at  said  time. 

"They  admitted  the  execution  of  the  purport- 
ed lease  to  Matt  McCormick  on  April  26,  1917, 
and  attached  a  copy  thereof  to  their  answer. 

"They  admitted  that  they  had  gone  upon  the 
premises  in  controversy  and  prospected  for  oil 
and  gas,  that  they  had  discovered  oil  thereon, 
averred  that  they  had  kept  a  strict  account 
thereof,  and  that  their  action  had  resulted  in 
greatiy  improving  the  land  in  controversy  and 
in  enhancing  the  value  thereof. 

"They  admitted  the  execution  by  Faulkner 
and  wife  of  the  lease  to  Tillotson  and  Elliott 
on  April  7,  1917,  but  alleged  that  the  same 
was  absolutely  null  and  void,  for  the  reason 
that  Faulkner  never  at  any  time  had  any  right, 
titie,  or  interest  in  or  to  the  oil  or  gas  onder 
said  land. 

"They  prayed  that  the  plaintiffs  take  noth- 
ing by  the  action,  that  a  decree  be  rendered  de- 
ereeinc  th*  defendants  to  be  the  owners  of  all 


the  o&  and  gas  in  and  nnder  the  land  in  contro- 
versy, subject  only  to  the  rights  of  Matt  McCor- 
mick under  his  lease,  decreeing  that  the  plain- 
tiffs have  no  right,  titie,  or  interest  in  or  to 
said  oil  or  gas,  that  the  lease  from  Faulkner 
to  Tillotson  and  Elliott  be  canceled,  that  the 
right  and  title  of  the  defendants  to  the  oil 
and  gas  be  quieted,  and  that  the  plaintiffs  be 
enjoined  and  restrained  from  asserting  any 
right,  title,  or  interest  in  and  to  the  oil  and  gas 
in  and  under  eaid  land." 

Jacob  L.  Haner  testified  that  he  never 
drilled  a  well  upon  the  20  acres  involved  In 
this  controversy,  and  that  he  never  paid 
either  the  rentals  or  delay  money  provided 
for  In  the  lease  after  February  1,  1912,  and 
that  he  had  not  set  up  any  dalm  to  the  lease 
since  then. 

Both  parties  spedflcally  pleaded  that  Paul 
Lovell  never  commenced  the  well  on  the 
premises  in  controversy  and  that  Ills  lease 
expired  by  its  terms  on  February  19,  1914, 
the  term  being  for  five  years  and  longer  only 
If  oil  and  gas  were  found  in  paying  quan- 
tities. 

It  is  fully  disclosed  by  the  record  that  ne- 
ther the  Haner  nor  lovell  lease  upon  the  land 
Involved  was  valid  and  subsisting  on  the  11th 
day  of  November,  1916,  the  date  the  same 
was  conveyed  by  Makemson  and  Martin  to 
Faulkner. 

The  record  further  discloses  that  the  lease 
from  Faulkner  to  Tillotson  and  Elliott  was 
executed  on  April  7, 1917,  and  filed  for  record 
April  16,  1917 ;  that  the  lease  from  Makem- 
son and  Martin  to  Matt  McCormick  was 
dated  on  April  26,  1917. 

The  record  discloses  that  the  lease  upon  the 
SO  acres  lying  south  of  the  20  acres  Involv- 
ed was  from  Mary  A.  Weber  to  J.  D.  Walch, 
F.  R.  Bridgman,  and  J.  L.  Haner,  and  that 
oil  and  gas  was  being  produced  trova.  said 
60  acres,  there  being  three  wells  upon  the 
same  producing  from  20  to  30  barrels  a  day 
on  November  11,  1916,  the  date  of  the  deed 
from  Makemson  and  Martin  to  Faulkner  for 
the  entire  70  acres. 

J.  A.  Tillotson,  one  of  the  plaintUCs,  tes- 
tified In  substance: 

"I  am  a  member  of  the  firm  of  Tillotson  ft 
Elliott.  Some  time  in  April,  1917,  after  the 
execution  of  the  lease  by  Faulkner  to  TiUotson 
&  BUiott,  I  had  a  conversation  in  my  office  with 
Mr.  McCormick,  one  of  the  defendants  in  tliis 
case,  in  regard  to  his  taking  a  lease  on  the 
20  acres  in  controversy.  Mr.  McCormick  came 
to  my  office  and  stated  to  me  that  he  was  mak- 
ing a  deal  with  Makemson  and  Martin  to  lease 
this  20  acres,  and  that  he  saw  that  we  had 
a  lease  on  it.  Our  lease  had  been  recorded 
prior  to  this  conversation,  and  he  wanted  to 
know  what  our  attitude  was  in  regard  to  it.  I 
told  him  that  we  had  a  lease  on  the  land;  that 
■we  claimed  the  oil  and  gas  rights  thereon,  and 
for  him  not  to  go  on  the  premises  without  oar 
consent;  that  we  thought  we  had  a  valid  lease 
on  it;  and  that  until  be  had  made  some  ar- 
rangements with  as  he  must  keep  off  the  leas*. 
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We  then  discussed  a  compromise  or  setUe- 
ment.  I  told  him  what  we  would  do  in  tiie 
way  of  a  compromise,  and  he  said  he  did  not 
know  what  Mr.  Makemson's  attitude  would  be, 
but  he  would  go  and  see  Makemson  and  then 
come  back  and  see  me  before  anything  was 
done,  and  he  said  that  they  would  try  to 
make  it  satisfactory  with  me.  That  is  the  last 
I  saw  of  Mr.  M.  McCormick.  The  next  thing 
I  heard  after  that  conversation  was  that  Mr. 
McCormick  had  gone  on  the  premises  with  a 
drill  rig  and  was  proceeding  to  operate.  I  was 
waiting  for  him  to  return  and  inform  me  what 
he  had  done  with  Mr.  Makemson." 

Cross-examination:  "I  told  Mr.  McCormick 
not  to  go  on  those  premises  without  our  con- 
sent; that  if  he  did  we  would  bring  injunction 
proceedings  against  liim;  that  we  claimed  the 
lease  and  it  was  ours." 

The  testimony  of  McCormick  was,  In  ef- 
fect, substantially  the  same. 

The  decision  In  this  case  must  rest  'upon 
the  construction  to  be  placed  upon  the  proviso 
contained  in  the  deed  of  November  11,  1915, 
from  Mflkemson  and  Martin  to  Faulkner, 
wlilch  deed  conveyed  the  20  acres  Involved 
herein  npon  which  we  have  seen  there  was 
at  the  time  no  valid  and  subsisting  oil  and 
gas  lease.  This  is  conceded  by  the  plaintiffs, 
iind  we  think  practically  so  by  the  defend- 
ants, the  latter  contending,  however,  that  as 
to  the  Haner  lease  the  same  was  subject  to 
forfeiture  and  was  probably  valid  because  a 
forfeiture  had  not  been  declared  at  the  time 
of  the  conveyance  aforesaid.  In  this  conten- 
tion, however,  we  cannot  agree,  and  hold  that 
the  Haner  lease  was  invalid  also. 

This  conveyance  also  Indnded  BO  acres  ly- 
ing Immediately  south  of  the  20  acres  involv- 
ed and  upon  which  there  existed  an  oil  and 
gas  lease,  and  the  premises  were  being  oper- 
ated thereunder  and  had  at  the  time  three 
producing  oil  wells  thereon. 

The  first  part  of  the  proviso  was: 

"That  the  parties  of  the  first  part  hereby  re- 
serve for  a  period  of  20  years  from  the  date 
hereof,  or  until  November  11,  1935,  all  of  the 
oil  and  gas  rights,  rents  and  royalties  that 
may  be  derived  from  any  oil  and  gas  mining 
lease  now  in  force  on  any  part  of  said  land." 

There  being  no  oil  and  gas  lease  covering 
the  20-acre  tract  herein  Involved,  then  there 
could  not  have  been,  from  the  language  used, 
any  Intent  that  such  reservation  could  apply 
to  the  20-acre  tract 

Then  follows  the  last  part  of  the  proviso, 
which  is: 

"Also  reserving,  for  the  period  above  men- 
tioned, all  oil  and  gas  in  and  under  the  said 
land  after  the  expiration,  forfeiture  or  cancel- 
lation of  the  oil  and  gas  lease  or  leases  now 
in  force  on  said  land  together  with  all  the  rights 
and  privileges  necessary  for  oil  and  gas  oper- 
ations." 

From  this  language  the  rights  intended  to 
be  reserved  were  based  upon  the  existence  of 


a  valid  lease  on  said  land;  the  rl^t  to  be- 
come effective  after  the  expiration,  forfeiture, 
or  cancellation  of  said  lease.  Then  it  follows 
that,  there  being  no  valid  lease  then  existing 
upon  the  land  herein  involved,  there  was  no 
reservation  intended  as  to  said  tract. 

The  trial  court  made  a  general  finding  in 
favor  of  the  defendants.  The  recitations  in 
the  journal  entry  consist  of  findings  of  fact 
about  which  there  is  no  dispute,  that  the 
several  leases  and  deeds  herein  Involved  were 
executed,  filed,  and  recorded,  then  concludes 
that  the  defendants  are  the  owners  of  the  oil 
and  gas  and  all  the  oil  and  gas  rights  in  and 
to,  and  under  the  20  acres  involved,  for  a 
period  of  20  years  from  the  lltb  day  of 
November,  1016,  unto  November,  1935,  as  re- 
served in  their  deed  to  Faulkner  and  by  vir- 
tue of  the  same.  We  find,  and  so  hold,  that 
upon  the  undisputed  facts  as  disclosed  by  the 
record  the  trial  court  erred  In  Its  conclusion 
of  law,  and  in  the  judgment  rendered,  for 
which  the  Judgment  must  be  reversed. 

The  judgnnent  is  reversed,  and  the  cause 
remanded,  with  directions  to  proceed  in  ac- 
cordance with  the  views  herein  expressed. 

RAINBT,  C.  J.,  and  KANE,  HARBISON, 
and  PITCHFOBD,  JJ.,  concur. 


(80  Okl.  69) 

HOOD  V.  HANCOCK.    (No.  9914.) 
(Supreme  Court  of  Oklahoma.    Dec  14, 1820.) 

(Bynaitu  ly  th«  Oouri.) 

Appeal  aad  error  <S=»39I(I)  —  Writ  of  error 
dismissed,  where  appellant  failed  to  give  ad« 
ditlonal  supersedeas  bond. 

When  plaintiff  in  error  fails  or  refuses  to 
comply  with  the  lawful  and  reasonable  orders 
of  tiUs  court,  or  offers  any  reasonable  excuse 
for  failure  so  to  do,  such  appeal  may  be  dis- 
missed. 

Error  from  County  Court,  Tulsa  County; 
H.  L.  Standeven,  Judge. 

Action  by  C.  H.  Hancock  against  O.  O. 
Hood.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Writ  dismissed. 

David  B.  Crewson,  of  Tulsa,  for  plaintiff 
in  error. 

Benjamin  C.  Conner,  Horace  H.  Hagan,  and 
H.  L.  S.  Halley,  all  of  Tulsa,  for  defendant  In 
error. 

BAIIiET,  J.  This  action  was  instituted 
by  defendant  in  error,  plaintiff  below,  to 
recover  the  possession  of  certain  office  rooms 
In  the  city  of  Tulsa.  From  a  judgment  for 
defendant  in  error,  plaintiff  in  error  prose- 
cutes this  appeal. 

On  May  25,  1920,  upon  the  motion  of  the 
defendant  In  error,  this  court  made  and  en- 
tered an  order  requiring  plaintiff  in  error 
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to  execnte  an  additional  supersedeas  bond ' 
In  the  sum  of  $1,000,  the  same  to  be  approved 
by  the  court  clerk  of  Tulsa  "county,  and  to 
be  filed  In  this  court  within  30  daya  from 
the  date  of  said  order.  Plaintiff  in  error 
bavlDg  failed  to  comply  with  such  order, 
on  August  11,  1920,  motion  was  filed  In  this 
court  praying  that  the  appeal  of  said  plain- 
tiff in  error  be  dismissed.  On  August  28, 
1820,  counsel  for  plaintiff  In  error  filed  hla 
motion  requesting  additional  time  within 
which  to  file  said  bond,  alleging  in  substance 
that  such  attorneys  were  without  knowledge 
as  to  the  location  and  whereabouts  of  the 
plaintiff  in  error.  The  cause  was  duly  as- 
signed and  submitted  at  the  October  term 
of  this  court,  but  said  additional  bond  has 
not  been  filed,  nor  has  any  reason  been  sug- 
gested to  thia  court  why  such  bond  has  not 
been  filed.  In  Spradllng  t.  Spradling,  181 
Pac.  148,  it  Is  said : 

"On  the  contrary,  plaintiff  is  an  actor  in- 
voking the  jurisdiction  of  this  court,  seeking 
affirmative,  progressive  relief,  while  for  17 
months  he  has  refused,  and  is  still  refusing, 
to  comply  with  its  lawful  and  reasonable  or- 
.  ders.  *  *  •  This  court  has  been  at  all  times 
open  to  plaintiff  in  error  for  consideration  of 
his  appeal,  when  he  complied  with  its  orders 
properly  made  in  the  progress  thereof;  but  he 
may  not  rightfully  insist  upon  an  award  of  af- 
firmative relief,  while  willfully  disregarding  the 
roles  of  practice,  reasonable  orders,  and  meth- 
ods of  procedure  made  and  adopted  by  this 
court" 

See  Hansing  t.  Bansing,  76  OkL  84,  183 
Pac.  978. 

This  court  has  Inherent  power  to  enforce 
any  reasonable  and  lawful  order  by  proper 
and  lawful  means,  and  while  punishment 
for  contempt  may  In  a  proper  case  be  resort- 
ed to,  yet,  when  a  plaintiff  in  error  has  failed 
without  excuse  to  comply  with  a  proper  or- 
der of  this  court,  and  by  his  petition  in  error 
1b  seeking  affirmatlTe  relief  at  the  hands  of 
this  court,  such  action  will  support  a  mo- 
tion to  dismiss  the  proceedings  In  error.  The 
order  of  the  court  requiring  additional  bond 
being  a  valid  one,  and  no  reasonable  excuse 
baring  been  presented  for  the  failure  to  com- 
ply with  the  order  made,  the  motion  to  dls- 
misa  Is  sustained. 

All  tbe  Justioes  concur. 


(80  Okl.  43) 
PETROLEUM  IRON  WORKS  CO.  V.  BUU 
LINGTON.     (No.  9336.) 

(Supreme  Comrt  of  Oklahoma.    Dec.  7,  1920.) 

{Bylldbu*  hn  the  OovrU) 

Mattar  aad  servaat  «=9l89(4)  —  Departmeat 
foreman  held  "vloe  principal." 
When  the  business  of  a  master  and  employ' 
er  becomes  to  vast  and  diversified  that  it  nat' 


urally  separates  Itself  into  departments  of 
service,  the  individual  placed  by  him  in  charge 
of  these  separate  branches  and  departments  of 
service  and  given  entire  and  absolute  control 
therein  are  properly  to  be  considered  with  re- 
spect to  employees  under  them  vice  principals 
— representatives  of  the  master — as  fully  and 
as  completely  as  if  the  entire  business  of  the 
master  was  by  him  placed  under  charge  of  one 
superintendent. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Vice 
Principal.] 

Error  from  District  Court,  Pawnee  Coun- 
ty; Conn  Linn,  Judge. 

Action  by  James  Bullington  against  the 
Petroleum  Iron  Works  Company  to  recover 
damages  for  personal  injury.  Judgmoit  for 
plaintiff  and  defendant  brings  error.  Af- 
flrmed. 

Keaton,  Wella  &  Johnston,  of  Oklahoma 
City,  and  L.  V.  Orton,  of  Pawnee,  for  plain- 
tiff In  error. 

Edwin  B.  McNeill,  of  Pawnee,  for  defend- 
ant In  error. 


BIGGINS,  J.  Thia  case  has  heretofore 
been  in  this  court,  61  OkL  811,  161  Pac.  538. 
The  pleadings  and  the  evidence  as  shown  by 
tbe  record  before  us  are  substantially  the  same 
as  set  forth  in  the  at>ove,  and  for  the  sake 
of  brevity  will  not  be  repeated. 

Bullington,  a  laborer  engaged  in  roofing 
an  oU  tank,  was  injured,  and  charges  the 
same  to  the  negligent  act  of  his  foreman. 
The  issue  herein  presented  is  whether  thia 
foreman  was  a  vice  principal  or  superior 
servant.  Under  the  previous  opinions  of  thia 
court  to  actions  arising  in-lor  to  statehood, 
a  master  is  chargeable  for  the  negligent  acts 
of  a  vice  principal,  but  not  for  the  n^Ilgeat 
acts  of  a  superior  servant  A  vice  principal 
is  one  having  the  absolute  control  or  manage- 
ment of  an  entire  business  or  a  distinct  de- 
partment thereof.  Mollhoff  ▼.  C,  B.  I.  &  P. 
By.  Co.,  15  Okl.  640,  82  Pac.  733.  The  Issue 
herein  Is  whether  the  foreman  had  absolute 
control  of  a  distinct  department  of  bis  mas- 
ter's businesa 

The  evidence  tends  to  prove  that  the  plain- 
tiff In  error  was  erecting  about  100  oil  tanks 
of  65,000  barrels  capacity  each;  that  the 
roofing  of  these  tanks  was  done  by  a  crew 
ordinarily  consisting  of  27  or  28  men,  of 
whom  Bullington  was  one;  that  the  materi- 
als were  furnished  to  the  foreman  to  roof  the 
tanks,  who  employed  the  laborers,  discharged 
them,  and  directed  them  In  their  work. 

Neither  the  foreman  nor  any  officer  in  au- 
thority over  him  testified,  but  a  witness  did 
testify  without  objection  that  the  foremen  of 
the  crews  of  men  which  included  tbe  fore- 
man in  question  were  subject  to  the  orders 
of  a  superior  officer  residing  in  Pennsylvania 
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and  to  one  residing  In  Oklaboma ;   that  tbe '  tcndeot,  tboagh  btmself  only  an  agent,  is  al 


one  residing  In  Oklahoma  had  charge  of  all 
the  company's  business  here;  that  he  did  not 
know  of  either  of  these  officers  exercising 
any  authority  in  the  erection  of  these  tanks, 
but  tliat  they  had  the  authority  If  they  saw 
fit  to  exercise  it.  There  Is  no  evidence  that 
they  did  exercise  any  authority,  but  there  is 
evidence  that  they  were  never  seen  about 
the  work,  and,  if  they  ever  exercised  any  au- 
thority In  reference  thereto,  the  same  was 
unknown  to  the  witnesses  who  testified. 

At  the  conclusion  of  the  evidence,  the  court 
Instructed  the  jury  as  follows: 

"Yon  are  Instructed  that  when  en  employee 
Is  placed  in  general  charge  of  a  baeuieBS,  or 
any  department  thereof,  whose  duties  are  ex- 
clusively supervisory,  control,  and  direction 
of  tbe  work  over  subordinate  employees  en- 
gaged therein,  whose  duty  it  is  to  obey  bim, 
the  master  thereby  constitutes  bim  a  vice  prin- 
cipal, and  for  any  negligent  acts  or  omissions 
of  SDcb  vice  principal,  causing  injury,  tbe  mas- 
ter is  liable,  although  such  vice  principal  may 
be  subject  to  the  general  orders  or  superintend- 
ing control  of  a  general  manager  or  other  of- 
ficer." 

The  plalntltr  in  error  complains  and  con- 
tends tbe  evidence  merely  showed  the  fore- 
man to  be  a  superior  servant,  and  not  a  vice 
principal,  and  therefore  for  that  reason  the 
court  erred  in  submitting  this  Instruction 
to  tbe  jury.  The  question  whether  or  not 
the  foreman  had  absolute  charge  of  a  de- 
partment or  branch  of  his  master's  bnsineBs 
may  be  a  question  of  fact  fbr  the  determina- 
tion of  a  jury. 

If  the  court  in  the  exercise  of  his  beet 
Judgment  should  believe  that  the  minds  of 
reasonable  men  might  differ  as  to  whether 
the  foreman  had  absolute  charge  of  a  de- 
partment of  his  master's  business,  then  it  was 
Justified  in  giving  the  above  instruction. 

In  Labatt's  Master  and  Servant,  i  1462, 
it  la  stated: 

"The  rationale  of  the  doctrine  which  declares 
the  master  to  be  responsible  for  the  negligence 
of  a  departments  manager  indicates  that  no 
employee  can  properly  be  placed  in  this  cate- 
gory unless  he  is  exercising  all  the  functions 
which  the  master  himself  would  exercise,  if 
he  were  personally  supervising  the  same  sec- 
tion of  his  business." 

In  Baltimore  &  O.  B.  Co.  v.  Baugfa,  149 
TJ.  S.  368,  13  Sup.  Ot  914,  87  L.  Ed.  772,  It  la 
stated: 

"Where  the  master  is  a  corporation,  there 
can  be  no  negligence  on  the  part  of  the  master 
except  it  also  be  that  of  some  agent  or  serv- 
ant, for  a  corporation  only  acts  through  agents. 
The  directors  are  the  managing  agents;  their 
negligence  mast  be  adjudged  the  negligence  of 
tbe  corporation,  although  they  are  simply 
agents.  So  when  tbey  place  the  entire  man- 
agement of  the  cori>oration  in  the  hands  of  a 
general  superintendent,  such  general  superin- 


most  unirersally  recognized  as  the  representa- 
tive of  the  corporation,  the  master,  and  bis 
negligence  as  that  of  the  master.  And  it  is 
only  carrying  the  same  principle  a  little  far- 
ther and  with  reasonable  application,  when  it 
is  held  that,  if  tbe  business  of  the  master  and 
employer  becomes  so  vast  and  diversified  that 
it  naturally  separates  itself  into  departments 
of  service,  the  individuals  placed  by  bim  in 
charge  of  those  separate  branches  and  depart- 
ments of  service,  and  given  entire  and  absolute 
control  therein,  are  properly  to  be  considered, 
%-ith  respect  to  employes  under  them,  vice 
principals,  representatives  of  the  master,  as 
fully  and  as  completely  as  if  tbe  entire  busi- 
ness of  the  master  was  by  bim  placed,  under 
charge  of  one  superintendent." 

In  Howard  v.  Denver  &  R.  O.  B.  C!o.  (C  O.) 
26  Fed.  887,  It  is  stated: 

"To  make  one  as  the  controller  of  a  depart- 
ment properly  the  representative  of  tbe  mas- 
ter, bis  duties  should  be  principally  those  of 
direction  and  control.  He  should  have  some- 
thing more  than  the  mere  management  of  ma- 
chinery; he  should  have  subordinates  over 
whose  various  actions  be  has  supervision  and 
control,  and  not  a  mere  assistant  to  him  In  his 
working  of  machinery.  He  shonld  have  con- 
trol over  an  entire  department  of  service,  and 
not  simply  of  a  single  machine  in  that 'service. 
He  should  be  so  lifted  up,  in  the  grade  and  ex- 
tent of  his  duties,  as  to  be  fairly  regarded  as 
tbe  alter  ego— tbe  other  self— of  the  master." 

Mullen  V.  Philadelphia  ft  Soothem  Mall 
Steamship,  78  Pa.  25,  21  Am.  Bep.  2,  states: 

"Where  a  master  places  the  entire  eharge  of 
his  business  or  a  distinct  branch  of  it  in  tbe 
hands  of  an  agent,  ezercisiitg  no  discretion 
and  no  oversight,  the  negligence  of  the  agent 
in  supplying  and  maintaining  suitable  instru- 
mentalities is  a  breach  of  duty  for  which  the 
master  is  liable.  Whether  the  master  has  thus 
sarrendered  to  an  agent  the  charge  of  his  bosi- 
ness  if  a  question  for  the  jury." 

In°  this  case  the  foreman  was  furnished 
the  material  by  the  master,  hired  and  dis- 
charged the  men,  and  directed  them  in  their 
work,  the  master  exercising  no  discretion 
or  oversight  over  the  same.  We  believe  that 
this  was  evidence  suffldeut  to  take  the  case 
to  a  Jury.  The  Instruction  complained  of  is 
substantially  as  given  in  Oboctaw  CSotton  Oil 
Co.  V.  Pope,  47  Okl.  388, 148  Pac.  170. 

We  find,  as  the  court  found  when  this  cause 
was  heretofore  passed  on  as  above  stated, 
that  there  is  evidence  of  negligence  sufficient 
to  take  tbe  case  to  a  jury. 

As  to  the  other  assignment  of  error,  that 
the  court  gave  inconsistent  instructions,  we 
find  no  error. 

Judgment  affirmed. 

BAINET,  O.  J.,  and  HARBISON,  BCANB, 
PITCHFORD,  JOHNSON,  BAILBI,  and 
COXjLISR,  JJ.,  concur. 
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BRADFORD  v.  SNELL,  Comity  Trusirer, 
et  al.    (No.  9430.) 

(Supreme  0>ttrt  of  Oklahoma.    Dec.  14, 1920.) 

(Btttahu*  hy  th«  Court.) 

1.  Taxation  <8=>608(9, 10)— Levy  and  oolieetlon 
not  enjolried,  as  statutory  remedy  Is  exclusive 
though  taxes  were  levied  and  due  before  pas- 
sage. 

The  remedy  provided  by  section  7,  sabd.  B, 
art  1,  c.  107,  Iawb  1915,  affords  a  plain,  ade- 
quate, and  speedy  remedy  at  law  for  the  cor- 
rection of  any  errors  in  the  assessment,  equali- 
zation, and  collection  of  an  illegal  tax,  and  such 
remedy  is  exclusive,  and  equity  will  not  inter- 
fere by  injunction  vrith  the  levying  and  collec- 
tion of  revenues  of  the  state  government. 

2.  TaxatlOB  «S9752— Issuaaoe  of  tax  deed  not 
eajolned  where  taxpayer  has  not  paid  taxes 
aid  given  notice  of  suit  according  to  statute. 

An  injunction  wIU  not  lie  against  the  issue 
of  a  deed  upon  an  alleged  illegal  tax  certificate 
by  reason  of  the  action  or  nonaction  of  the 
taxing  officials,  where  the  taxpayer  has  not  first 
paid  the  tax  under  protest  and  given  notice  to 
the  collecting  officer  that  suit  will  be  brought 
to  recover  the  same. 

3.  TaxatlOB  «s>752— Petition  to  enjoin  lean- 
ance  of  tax  deed  Insufllclent  where  eompllanoe 
with  statute  not  alleged. 

A  petition  in  an  action  for  relief  against 
an  alleged  illegal  tax  sale  certificate  which  fails 
to  state  that  prior  to  the  institution  of  said 
action  plaintiff  has  complied  with  section  7, 
anbd.  B,  art.  1,  c.  107,  Laws  1915,  does  not 
state  facta  sufficient  to  constitute  a  cause  of 
action,  and  a  general  demurrer  to  said  petition 
should  be  sustained. 

Appeal  from  District  Gonrt,  Beckham  Coun- 
ty; T.  P.  Clay,  Ju^ge. 

Bqnitable  action  by  W.  L.  Bradford  against 
O.  B.  Snell,  County  Treasurer  of  Beckham 
County,  and  others  to  remove  clouds  from  the 
title, to  lands  and  to  enjoin  and  restrain  de- 
fendants from  issuing  any  purported  tax  deed 
conveying  such  land.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

B.  B.  Blake,  of  Oklahoma  City,  for  plaintiff 
In  error. 

B.  F.  Maley,  of  Okmulgee,  and  J.  A.  Mln- 
ton,  of  Sayre,  for  defendants  in  error. 

COLLIBR,  J.  Plaintiff  In  error,  herein- 
after referred  to  as  plaintiff,  owned  lots  In 
Elk  City,  Beckham  county,  Okl.,  particularly 
described  in  the  petition  In  this  case,  which 
were  sold  for  taxes  of  1912,  and  certificates  of 
sales  therefor  issued,  part  of  which  said  cer- 
tificates were  held  by  the  board  of  county 
commissioners  of  Beckham  county,  and  others 
of  such  certificates  were  held  by  A.  V.  Foster, 
one  of  the  defendants  herein,  who  demanded 
a  deed  under  and  by  virtue  of  said  certifi- 


cates, which  certificates  recited  that  the  sale 
was  for  taxes  of  1912. 

The  plaintiff  filed  his  peUtion  against  C.  E. 
Snell  as  county  treasurer  of  Beckham  county 
and  the  board  of  county  commissioners  of 
said  county  and  A.  V.  Foster,  hereinafter 
called  defendants,  alleging  that  said  certifi- 
cates were  void  because  of  the  failure  of  the 
tax  assessor  to  perform  many  of  the  manda- 
tory acts  that  were  necessary  to  the  validity 
of  the  said  certificates  of  sale,  and  secured  a 
temporary  restraining  order,  which  is  as 
follows: 

"Therefore  it  is  by  the  court  considered,  de- 
creed, ordered,  and  adjudged  that  the  said  de- 
fendant C.  E.  Snell  be  restrained  from  issuing 
any  tax  sale  certificates,  or  any  assignments 
of  any  tax  sale  certificates,  and  from  issuing 
any  tax  deeds  purporting  or  pretending  to  con- 
vey lots  numbered  19,  20,  21,  and  22,  in  block 
38,  Elk  City,  Okl.,  according  to  the  recorded 
plat  of  said  dty,  or  any  estate  of  the  said  W. 
It,  Bradford,  in  said  lots,  or  any  part  or  par- 
cel thereof,  as  a  means  of  or  evidendng  the 
collection  of  any  purported  tax  thereof  by 
tax  sale  for  the  years  1908,  1909,  1910,  1911. 
1912,  1913,  1914,  and  1915,  or  either  of  aaid 
years,  and  that  the  defendant  A.  Y.  Foster  be 
restrained  from  demanding,  taking,  receiving, 
recording,  or  transferring  any  purported  tax 
deed  evidencing  or  pnri>orting  to  evidence  the 
sale  of  said  properties,  or  any  part  or  parcel 
thereof,  or  in  any  interest  or  estate  therein, 
for  the  collection  of  any  tax,  or  pretended  tax, 
for  either  of  said  years;  that  this  order  shall 
be  in  full  force  and  effect  upon  the  execution 
by  plaintiff  of  a  bond  in  the  sum  of  $600,  con- 
ditioned to  pay  the  said  defendants,  and  each 
of  them,  all  damages  they  may  sustain  if  it 
should  be  finally  determined  that  this  order  was 
wrongfully  issued,  said  bond  to  be  approved  hf 
the  clerk  of  this  court  This  order  shall  b«  in 
full  force  and  effect  nntO  the  further  order  of 
this  court  herein, 

"That  hearing  on  the  application  for  tempo- 
rary injunction  herein  be,  and  is  hereby  aiffixed 
for  the  7th  day  of  February,  1916,  at  Sayre. 
Okl.  T.  P.  Clay.  Jndsa." 

The  petition  In  this  case  Is  very  Toluminoua, 
and  we  think  it  unnecessary  to  Incumber  this 
opinion  by  said  petition  set  out  In  extenso, 
and  deeni  it  only  necessary  to  say:  That  the 
averments  of  said  petition  are  sufiSclent  to 
resist  the  attack  of  a  general  demurrer,  If  the 
remedy  provided  by  section  7,  subd.  B,  art.  1, 
c.  107,  Session  Laws  1915,  Is  not  the  exdo- 
slve  remedy  against  the  collection  of  an  Il- 
legal tax,  which  said  section  7.  supra,  reads  as 
follows: 

"In  all  cases  where  the  Illegality  of  the  tax 

is  alleged  to  arise  by  reason  of  some  action 
from  which  the  law  provides  no  appeal,  the 
aggrieved  person  shall  pay  the  full  amount  of 
the  taxes  at  the  time  and  in  the  manner  pro- 
vided by  law,  and  shall  give  notice  to  the  offi- 
cer collecting  the  taxes  showing  the  grounds  of 
complaint  and  that  suit  will  be  brought  acaisst 
the  officer  for  the  recovery  of  them. 
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"It  ahall  be  the  dnty  of  (ncli  collecting  officer 
to  hold  such  taxes  separate  and  apart  from' 
all  other  taxes  collected  by  him,  for  a  period  of 
thirty  days  and  if  within  such  time  summons 
shall  be  serred  upon  such  officer  in  a  suit  for 
recovery  of  such  taxes,  the  officer  shall  further 
hold  such  taxes  until  the  final  determination  of 
SDCb  suit.  All  such  suits  shall  be  brought  in 
the  court  having  jurisdiction  thereof,  and  they 
shall  have  precedence  therein;  if,  upon  final 
termination  of  such  suit,  the  court  shall  deter- 
mine that  such  taxes  were  illegally  collected, 
as  not  being  du«  the  state,  county  or  subdi- 
Tision  of  the  county,  the  court  shall  render 
judgment  showing  the  correct  and  legal  amount 
of  taxes  due  by  such  person,  and  shall  issue 
■uch  order  in  accordance  with  the  court's  find- 
ings, and  if  such  order  shows  that  the  taxes 
so  paid  are  in  excess  of  the  legal  and  correct 
amount  due,  the  collecting  officer  shall  pay  to 
such  person  the  excess  and  shall  take  his  re- 
ceipt therefor." 

The  defendant  demurred  to  said  petition 
apon  several  grounds.  Including: 

"That  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  in  favor  of 
plaintiffs  and  against  defendants  or  either  of 
them." 

The  court  sustained  the  demurrer,  and  ttae 
plaintiff,  declining  to  plead  further,  gave  no- 
tice In  open  court  of  his  intention  to  appeal 
to  the  Supreme  Court,  and  thereupon  the 
court  dismissed  the  case,  and  ordered  that 
tbe  temporary  restraining  order  herein  be 
continued  30  days  pending  ttae  filing  of  peti- 
tion In  error  lo  the  Supreme  Court,  upon-  the 
execution  and  approval  of  a  supersedeas  bond 
In  the  sum  of  $750. 

Tbe  required  bond  was  given,  and  the  ap- 
peal In  this  case  perfected  by  filing  In  tills 
court,  within  the  30  days  given  therefor,  a 
petition  In  error  with  case-made  attached. 

[1-S]  In  support  of  the  plaintilTa  contention 
that  the  demurrer  Is  not  well  taken,  he  urges 
that  said  section  7,  supra.  Is  to  be  construed 
prospectively  to  govern  the  assessment,  levy- 
ing, and  collecting  of  taxes  for  the  fiscal  year 
subsequent  to  the  passage  of  this  act,  and  Is 
not  to  be  given  a  retroactive  effect  In  regard 
to  taxes  already  levied  and  due,  and  to  apply 
■uch  law  In  this  case  would  be  to  make  said 
law  retroactive.  This  contention  we  deem 
unnecessary  to  determine,  and  hence  express 
no  opinion  whether  the  said  act  would  have 
been  retroactive  or  not,  as  said  section  7,  c. 
107,  Session  Laws  1915,  was  in  force  when 
this  action  was  commenced,  and  provides  an 
exclusive  remedy  against  the  collection  of  an 
Illegal  tax;  consequently  Injunctlonal  relief 
cannot  be  had. 

The  said  contention  of  the  plaintiff  has 
been  heretofore  adversely  disposed  of  by  this 
court  in  Atchison,  Topeka  &  Santa  Fe  Ry. 
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-,  166  Pac.  1086,  in 


Oo.  v.  Bldredge,  67  Okl. 
which  It  Is  said: 

"Said  section  7,  c.  107,  Session  Laws  1915, 
was  in  force  at  the  time  of  the  institution  of 
this  action;  therefore  we  deem  it  unnecessary 
to  determine,  and  hence  express  no  opinion, 
whether  said  act  would  have  a  retrospective 
effect  or  not,  as  we  hold  said  section  7,  c.  107, 
Session  Laws  1915,  provides  an  exclusive  rem- 
edy against  the  collection  of  illegal  taxes." 

In  support  of  defendants'  contention  that 
the  demurrer  is  well  taken,  they  insist  that 
said  section  7.  supra,  provides  an  exclusive 
remedy  and  affords  the  plaintiff  a  full  and 
adequate  remedy  at  law,  and,  it  not  being  al- 
leged In  the  petition  that  the  plaintiff  had 
paid,  under  protest,  the  alleged  Illegal  tax 
prior  to  the  institution  of  this  action,  that 
said  petition  does  not  state  a  cause  of  action, 
and  with  this  contention  we  agree,  and  hold 
that  the  court  did  not  err  in  sustaining  tbe 
said  demurrer  to  the  petition  la  this  case. 

In  the  case  of  Black  et  al.  v.  Gelssler  et  aL, 
58  Okl.  335,  159  Pac.  1124,  this  court  said: 

"The  procedure  provided  by  this  act  furnishes 
plaintiff  with  a  plain,  adequate,  and  speedy 
remedy  for  the  correction  of  any  error  in  the 
assessment  or  equalization  of  his  property  and 
for  the  recovery  of  any  taxes  which  may  be 
illegally  assessed  against  him,  and  where  such  a 
remedy  exists  equity  will  not  interfere  by  in- 
junction with  the  levy  and  collection  of  the  rev- 
enues of  the  state  government.  Smith  v.  Board 
of  Commissioners,  26  OkL  819,  110  Pac  669; 
Oarvin  County  v.  Lindsay  Bridge  Co.,  S2  OkL 
784,  124  Pac  324;  Fast  et  al.  v.  Bogers,  Coun- 
ty Treasurer,  30  Okl.  289,  119  Pac  241;  Har- 
ris et  al.  V.  Smiley,  36  Okl.  88,  128  Pac  270; 
Turner  et  al.  v.  Ardmore  et  aL,  41  OkL  060, 
130  Pac  1156." 

"The  enactment  of  section  7  was  bat  another 
step  in  tbe  policy  of  tbe  state  to  require  oil 
complaints  by  taxpayers  to  be  settled  without 
resort  to  the  courts  except  where  expressly 
authorized  until  after  the  tax  is  paid,  and  to 
pursue  tbe  remedy  provided  by  statute,  which 
will  interfere  to  tiie  least  extent  with  tbe  en- 
forcement of  the  revenue  laws  of  the  state. 
Such  a  remedy  as  is  provided  by  section  7  was 
said  in  the  Sneed  Cose,  supra,  to  be  adequate 
and  speedy,  and  in  many  other  cases  where 
provision  has  been  made  tmder  the  laws  of  this 
state  affording  an  aggrieved  taxpayer  a  reme- 
dy whereby  he  may  have  corrected  errors  in 
assessments  or  equalization  of  his  property 
such  remedy  so  afforded  has  been  held  to  be 
adequate  and  to  justify  a  denial  of  the  right  of 
the  taxpayer  to  appeal  to  equity  for  an  injunc- 
tion restraining  tbe  collection  of  the  tax  com- 
plained of.  Williams  v.  Osrfield  Ex.  Bank,  38 
Okl.  539,  134  Pbc  863;  Board  of  Commission- 
ers V.  Tinklepsugh,  152  Pac.  1119,  and  cases 
cited;  MeUon  Co.  v.  McCafferty.  239  U.  a 
134,  36  Sop.  Ct  94,  60  L.  Ed." 

The  Judgment  of  the  trial  court  is  afllrmft* 
All  the  Justices  concur. 
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CRITES  V.  eiTY  OF  MIAMI.     (No.  1 1381.) 
(Supreme  Oonrt  of  Oklahoma.    Bee.  14,  1920.) 

(SyUahui  by  Me  Oowrt.) 

1.  Appeal  and  error  «=»90— Order  Involvlag  the 
merits  appealable  though  not  final  order. 

An  appeal  may  be  taken  from  an  order  of 
the  district,  county,  or  enperior  court  -when 
the  order  involTea  the  merits  of  the  action  or 
some  part  thereof,  and  by  reason  of  said  order 
the  party  la  deprived  of  some  statutory  right 
)r  some  meritorious  defense,  although  the  order 
uppealed  from  may  not  be  a  final  order. 

2.  Appoaraaoe  «=320— Waives  notlee  of  appli- 
cation to  revive  action. 

Plaintiff's  administratrix  filed  a  motion  to 
reyive  a  cause  of  action  against  the  city  with- 
in one  year  after  the  death  of  the  plaintiff. 
No  notice  of  time  of  hearing  said  motion  was 
seryed,  but  the  dty  attorney  appeared  at  the 
hearing  of  said  motion  and  made  no  objection 
to  the  hearing  of  the  motion  on  account  of 
want  of  notice,  filed  no  objection  to  the  order 
reTiTing  the  cause  of  action,  and  did  not  except 
to  the  order  of  the  court  reviving  the  action. 
Eeii,  the  city  attorney  waived  the  service  of 
notice,  and  it  was  error  for  the  court  two  years 
therei^ter  to  set  aside  the  order  of  revivor. 

Appeal  from  District  CJonrt,  Ottawa  CJonn- 
ty;  S.  0.  FaUerton,  Judge. 

Action  by  William  Crltes  against  the  CJIty 
of  Miami,  a  municipal  corporation,  revived 
In  the  name  of  Bosella  Crltes,  administra- 
trix of  the  entate  of  William  Crltes,  deceas- 
ed. The  order  of  revival  was  set  aside,  and 
plaintiff  appeals.    Reversed  and  remanded. 

A.  0.  Towne,  of  Miami,  for  plaintiff  in 
error. 

Joe  T.  Dewberry  and  N.  C.  Barry,  both  of 
Miami,  for  defendant  In  error. 

McNEILIi,  J.  This  action  was  commenced 
In  the  district  court  of  Ottawa  county  by 
Wm.  Crites  against  the  dty  of  Miami  to 
recover  damages  to  certain  lots  caused  by  the 
dty  polluting  a  stream.  Defendant  filed  an 
answer  which  was  a  general  denial.  The 
case  was  tried  to  a  jury,  and  a  verdict  was 
rendered  for  Wm.  Crites.  Hiereafter  Wm. 
Crites  filed  a  motion  for  a  new  trial,  which 
was  granted. 

In  March,  1917,  Wm.  Crites  died,  and  on 
the  3d  day  of  November,  1917,  the  plaintiff 
herein,  Rosella  Crites,  the  administratrix 
of  the  estate  of  Wm.  Crites,  deceased,  filed 
a  motion  to  revive  said  action  in  her  name 
as  administratrix.  The  mayor  of  said  dty, 
John  1*  Cranii,  accepted  service  of  said 
motion  and  attempted  to  consent  to  the 
revivor  of  the  action  and  indorsed  on  the 
motion  the  following: 

"Comes  no>r  the  defendant,  the  dty  of  Miami, 
by  John  L.  Oiank,  mayor,  and  accepts  serv- 


ice of  this  modOB,  and  consents  to  the  levirol 
of  said  action  in  the  name  of  the  administra- 
trix. November  3,  1917.  The  City  of  Miami, 
Defendant,  by  John  L.  Crank,  Mayor." 

On  said  3d  day  of  November,  1917,  the 
court  made  an  order  reviving  said  action 
in  the  name  of  Bosella  Crites,  as  adminis- 
tratrix of  the  estate  of  Wm.  Crites,  deceased. 
The  order  redtes  that  the  dty  had  been 
duly  served  and  consented  to  the  revivor, 
and  further  recited  that  the  plalntlfT  appear- 
ed by  her  attorney,  and  the  dty  appeared 
by  its  attorney  of  record,  and  that  due  and 
legal  notice  of  the  hearing  of  said  motion 
had  been  waived  by  the  defendant.  The 
court  then  made  an  order  reviving  the  ac- 
tion, and  no  exception  was  taken  to  said 
order  of  the  court  by  the  dty  attorney. 
Thereafter,  on  January  4,  1918,  the  idaintiff 
filed  an  amended  petition. 

Thereafter  attorney  for  the  dty  dianged, 
and  In  October,  1919,  the  dty  attorney  filed 
a  motion  to  vacate  the  order  reviving  the 
action  on  numerous  grounds,  one  of  which 
was  that  the  dty  could  not  consent  to  a 
revivor,  and  the  mayor  had  no  authority  to 
consent  to  such  revivor. 

The  motion  to  vacate  said  judgment  came 
on  for  hearing,  and  on  the  1st  day  of  Novem- 
ber, 1919,  the  court  set  aside  the  order  made 
November  8,  1917,  reviving  said  cause  of 
action,  and  for  {^rounds  of  setting  aside  the 
order  reviving  the  cause  of  action  stated  as 
follows: 

"The  motion  is  by  the  court  (rastaiaed  on  the 
ground  that  the  mayor  of  the  dty  of  IiCami 
was  without  power  of  authority  to  enter  the 
consent  of  the  defendant,  the  dty  of  Miami,  to 
the  revival  of  said  action." 

From  said  judgment  the  plalntlfF  has  ap- 
pealed. 

[1]  It  Is  first  contended  by  the  defendant 
In  error  that  the  order  of  the  court  In  set- 
ting aside  and  vacating  the  order  reviving 
the  action  Is  not  a  final  order,  and  that  no 
appeal  will  lie  from  the  same,  and  dtlng  as 
supporting  this  contention  the  case  of  Chi- 
cago, Rock  Island  &  Pac.  By.  (3o.  ▼.  Forres- 
ter, 177  Paic.  593,  8  L.  B.  A.  163,  whereto 
the  court  stated  as  follows: 

"The  action  of  the  trial  court  in  setting  aside 
an  order  of  revivor  for  certain  irregularities  in 
procuring  it  was  not  a  final  determination  of 
plaintiff  administrator's  right  to  revive,  and  left 
his  motion  to  revive  still  pending." 

The  case  as  it  now  stands  leaves  the  plain' 
tiff's  motion  to  revive  still  pending  in  the 
lowar  court  and  undlsiwsed  of.  The  plain- 
tiff In  error's  right  to  revive,  however.  Is 
subject  to  the  limitations  contained  In  sec- 
tions 5293  and  5294,  E.  L.  1910.  It  is  con- 
tended by  plaintiff  In  error  the  court  passed 
upon   her  motion   and   revived   the  action 
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wlfhln  one  year.  She  bad  a  risht  to  bare 
the  action  rerlved  wltboat  the  consent  of 
the  defendant  Vacating  the  order  of  revlTal 
two  years  thereafter,  althongh  the  motion  to 
revive  Is  still  pending  and  undisposed  of, 
the  plaintiff  has  been  deprived  of  her  right 
to  revive  her  action  wlthont  the  consent  of 
the  defendant,  and  consequently  has  deprived 
her  of  a  substantial  and  statutory  rlt^t, 
and  the  order  vacating  the  order  of  revivor 
la  appealable  and  comes  within  the  orders 
moitloned  In  subdivision  8  of  section  S236, 
B.  Ii.  1910.  Subdivision  8  of  said  section 
provides  the  orders  of  the  district,  county, 
or  superior  courts  that  may  be  reviewed  by 
the  court  are  orders  "that  Involve  the  merits 
of  an  acUon,  or  some  part  thereof." 

The  fcnroe  and  effect  of  the  order  vacating 
the  order  reviving  the  cause  of  action  has 
very  materially  affected  the  rights  of  the 
plaintiff.  Wben  the  order  of  xevlTor  was 
made,  It  was  during  the  year,  and  she  had  a 
right  to  have  revived  her  cause  of  action 
without  the  consent  of  the  defendant  The 
court  has  set  aside  that  order  for  Irregulari- 
ties, and,  while  she  still  has  the  right  to 
have  her  cause  of  action  revived,  her  right 
has  been  limited,  unless  with  the  consent 
of  the  defendant  While  neither  side  has 
dted  any  decisions  directly  in  point  upon  this 
exact  question,  this  court  has  passed  upon 
cases  that  are  analogous.  Ashley  Bilk  Ck).  v. 
Oklahoma  Fire  Insurance  Co.,  33  Okl.  848, 
125  Pac.  449;  Wesley  v.  Diamond,  26  Okl. 
170,  109  Pac.  624.  In  the  latter  case  the 
oourt  stated  aa  follows: 

"Under  section  6067,  Comp.  Iaws  Okl.  1900, 
an  order  that  involves  the  merits  of  an  action 
or  some  part  thereof  may  be  reversed,  vacated, 
or  modified  by  the  Supreme  Court  before  final 
judgment  is  rendered  in  the  cause  in  the  trial 
court" 

In  the  body  of  the  opinion  the  court  quoted 
from  the  case  of  Starbuck  v.  Dunklee,  10 
Minn.  168  (Gil.  186)  88  Am.  Dec.  68,  as  fol- 
lows: 

"This  is  an  appeal  from  an  order  striking  out 
certain  portions  of  the  defendants'  answer. 
A  preliminary  motion  was  made  to  dismiss  the 
appeal  on  the  ground  that  it  does  not  lie  from 
an  order  of  this  character.  The  motion  must 
be  denied.  Subdivision  3,  {  1,  p.  133,  Lawa 
1861,  gives  a  right  of  appeal  'from  an  order  in- 
volving the  merits  of  the  action  or  some  parts 
thereof.'  The  order  striking  out  determines 
that  certain  portions  of  the  defense  set  up  are 
insoffldent  as  stated.  If  what  was  stricken 
out  constituted  a  meritorious  defense  and  was 
necessary  to  be  pleaded,  then  the  effect  of  the 
order  wonld  be  to  deprive  the  defendant  of 
the  right  to  put  it  in  evidence.  An  order  which 
may  have  this  effect  clearly  goes  to  tlie  merits 
of  the  action  or  some  parts  thereof." 

The  rule  announced  in  2  B.  0.  I<.  40,  is 
as  follows: 


'^t  has  also  been  said  that  Judgments  and 
orders  from  which  an  appeal  will  lie  are  those 
which  either  terminate  the  action  or  operate  to 
divest  some  right  in  such  a  manner  as  to  put 
it  out  of  the  power  of  the  court  making  the  or- 
der to  place  the  parties  in  their  original  condi- 
tion after  the  expiration  of  the  term." 

By  allying  the  same  reasoning  to  the 
case  at  bar,  the  order  of  the  trial  court  in 
vacating  the  order  of  revival  goes  direct  to 
the  merits  of  plaintiff's  right  to  have  her 
cause  of  action  revived  and  has  deprived  her 
of  one  of  the  statutory  grounds.  W.e  think 
this  brings  the  case  squarely  within  the  pro- 
visions of  subdivision  3,  {  5236,  R.  L.  1910. 
This  holding  is  not  contrary  to  the  holding 
of  Justice  Ralney  in  the  case  of  Chicago, 
Rock  Island  &  Pacific  By.  Co.  v.  Forrester, 
supra,  for  in  that  case  the  court  did  not 
hold  the  plaintiff  could  not  appeal  from  the 
order  of  the  court  vacating  the  order  of 
revival,  nor  did  this  court  say  that  when 
the  order  in  the  first  Instance  was  made 
within  one  year  and  the  order  setting  aside 
the  order  of  revival  was  made  after  the 
expiration  of  one  year,  thereby  depriving 
the  party  of  the  right  to  revive  the  cause  of 
action  without  the  consent  of  the  opposing 
party,  the  same  was  not  an  appealable  order. 

[2]  We  will  now  direct  our  attention  to 
the  correctness  of  the  order  of  the  court 
vacating  the  order  of  revivor.  The  trial 
court  vacated  the  order  upon  one  ground,  to 
wit  that  the  mayor  could  not  consent  to 
the  order  of  revivor.  If  the  order  of  revivor 
was  predicated  upon  the  consent  of  the 
mayor  alone,  this  might  be  a  serious  ques- 
tion, but  the  Judgment  of  the  court  in  re- 
viving the  action  disclosed  that  it  was  not 
upon  the  consent  of  the  mayor  that  the  court 
revived  the  action,  although  the  Judgment 
redtes  that  the  mayor  consented  to  the 
action  being  revived.  The  Judgment  recites 
that  at  the  time  and  place  of  hearing  said 
motion,  the  administratrix  appearing  by  her 
attorney,  and  the  defendant  appearing  by  its 
attorney  of  record,  said  motion  came  on 
regularly  for  hearing,  and  the  court  found 
that  due  and  legal  notice  of  the  hearihg  of 
the  motion  has  been  waived  by  the  defend- 
ant and  the  court  then  made  an  order  reviv- 
ing the  action.  This  order  was  made  within 
one  year  after  the  death  of  the  plaintiff,  and 
consent  to  revive  was  not  necessary. 

The  procedure  to  revive  a  cause  of  action 
is  by  motion  and  by  giving  the  notice  provid- 
ed by  section  6288,  Revised  Laws  1910i  The 
court  held  that  the  defendant  had  waived  the 
giving  of  said  notice.  If  this  was  true,  the 
consent  of  the  mayor  was  Immaterial.  The 
notice  provided  by  said  section  is  to  enable 
the  opposing  i«rty  to  be  present  when  the 
motion  is  heard  and  to  be  given  an  opiwr- 
tunlty  to  make  objections  to  the  order  of 
revivor,  but  where  the  party  appears  by  its 
attorney,  and  the  motion  is  taken  up,  and 
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the  attorney  makes  no  objection  to  the  bear- 
ing of  said  motion  for  the  reason  no  'notice 
has  been  given  and  asks  for  no  time  in  which 
to  file  objections,  and  the  court,  after  hear- 
ing the  motion,  makes  the  order  revlTing  the 
cause  of  action,  and  the  attorney  takes  no 
exception  to  the  order  of  the  court,  this  is 
certainly  a  waiver  of  the  notice  provided  by 
said  statute.  The  rule  upon  this  question 
announced  In  1  Cyc.  110,  is  as  follows: 

"But  appearance  without  questioning  the  want 
of  notice  is  a  waiver  of  such  notice." 

The  appearance  without  notice  although 
not  under  the  same  facts,  but  under  circum- 
stances that  may  be  considered  analogous, 
is  discussed  by  this  court  in  the  case  of 
Pioneer  Tel.  &  Tel.  Co.  v.  Davis,  28  Okl.  783, 
116  Pac.  432,  and  it  Is  likewise  discussed  by 
the  Supreme  Court  of  Nebraska  and  Missouri 
In  the  following  cases ;  Schaberg's  Estate  v. 
McDonald,  60  Neb.  493,  83  N.  W.  737 ;  Craw- 
ford V.  Chicago,  Rock  Island  &  Pacific  Ry., 
171  Mo.  68,  66  S.  W.  350. 

We  are  therefore  of  the  opinion  that,  when 
the  dty  attorney  appeared  at  the  time  of 
hearing  the  motion  to  revive,  filed  no  objec- 
tion to  the  revivor,  and  asked  for  no  time  to 
file  objections  nor  objected  to  the  court  hear- 
ing the  motion  at  that  time,  the  notice  provid- 
ed by  statute  was  waived,  and  that  falling  to 
except  to  the  order  of  revivor  waived  any 
irregularities  therein,  and  that  the  court 
erred  in  vacating  the  order  of  revivor. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  is  reversed  and  remanded. 

RAINHY,  C.  J.,  and  HARRISON,  JOHN- 
SON, KANE,  PITCHFORD,  HIGQINS,  BAI- 
IiEX,  and  COLLIER,  JJ.,  concur. 


(SO  Okl.  45) 

BOARD  OF  COM'RS  OF  TILLMAN  COUN- 
TY V.  LITTLE.     (No.  11022.) 

(Supreme  Court  of  Oklahoma.    Dec.  14,  1020.) 

(Byttatnu  by  the  Court.) 

Appeal  and  error  «=>356— Appellate  proceed- 
ings not  begun  within  six  months  from  rendi- 
tion of  Judgment  or  order  dismissed. 
All  proceedings  for  reversing,  vacating,  or 
modifying  judgments,  or  final  orders  by  ap- 
peal,  shall  be  commenced  within  six  months 
from  the   rendition  of  the  judgment  or  final 
order  complained  of. 

Appeal  from  District  Court,  Tillman  (boun- 
ty ;    Frank  Mathews,  Judge. 

Action  betwe^i  the  Board  of  County  Com- 
missioners of  Tillman  County  and  Pearl  A. 
Little.  There  was  a  judgment  for  the  latt«r, 
and  the  former  appeal.    Writ  dismissed. 


F.  H.  Burst,  of  Frederick,  for  plaintiff  In 
error. 

J.  O.  Counts,  of  Frederick,  for  defendant 
in  error. 

HARRISON,  3.  Judgment  in  the  above- 
entitled  cause  was  rradered  April  22,  1919. 
The  purported  appeal  was  filed  in  this  court 
October  28,  1919.  June  4,  1920,  defendant  in 
error  filed  a  motion  to  dismiss  the  appeal  up- 
on several  different  grounds,  among  which  is 
that  the  appeal  was  not  filed  within  six 
months  from  date  of  final  judgment.  Serv- 
ice of  copies  of  such  motion  were  duly  made 
and  acknowledged  June  3,  1920,  and  no  re- 
sponse has  been  made  to  same. 

It  appears  from  the  files  that  no  record 
was  filed  in  this  court  until  after  the  expira- 
tion of  six  months  from  the  date  of  final 
judgment  In  the  trial  court. 

Section  1,  c.  18,  Session  Laws  1910-11; 
section  5255,  Bunn's  Ann.  Sup.,  reads  as  fol- 
lows: 

"All  proceedings  for  reversing,  vacating  or 
modifying  judgments,  or  final  orders  shall  be 
commenced  within  six  months  from  the  rendi- 
tion of  the  judgment  or  final  order  complained 
of;  'provided,  that  in  case  the  person  entitled 
to  such  proceedings  be  an  infant,  a  person  of 
unsound  mind  or  imprisoned,  such  person  shall 
have  Biz  months,  exclusive  of  the  time  of  such 
disabiUty,  to  commence  proceedings.' " 

Under  the  foregoing  statute,  this  court  Iiaa 
no  jurisdiction  over  the  subject-matter  in 
controversy ;  therefore  the  motion  to  dis- 
miss is  sustained,  and  the  appeal  dismissed. 

All  the  Justices  concur. 


STONE  V.  DANIELS  at  al. 


(SO  Okl.  ^} 

(No.  9856.) 


(Supreme  Court  of  Oklahoma.    Dec.  14, 1920.) 

(Byttabu*  hy  the  Court.) 

1.  Escrows  «=9l4( I)— Grantee  obtaining  deed 
without  performing  conditions  acqutPM  no 
title. 

Where  a  deed  is  delivered  merely  as  an 
escrow,  to  be  delivered  upon  the  performance 
of  certain  conditions,  it  is,  until  such  perfomt- 
aoce,  a  mere  scroll;  and,  if  the  grantee  obtains 
possession  of  the  deed  before  the  performance 
of  the  conditions,  be  acquires  no  title  thereby. 

2.  Sufficiency  of  evidence. 

Record  examined,  and  held,  that  the  jnds- 
ment  rendered  by  the  trial  court  is  sufficiently 
sustained  by  the  evidence. 

Appeal  from  District  Court,  Ellis  County; 
T.  P.  Clay,  Judge. 

Acti<»  by  Charles  E.  Daniels  and  anotlier 
against  J.  A.  Stone  and  others.  Judgment 
for  plaintiffs,  and  the  defradant  named  ap- 
peals.   Afllrmed. 


«s»For  othar  oaaM  sm  um«  topic  and  KBT-NUMBER  la  aU  Kax-Numtwred  DIxwU  and  rndaw 
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Sootborn  &  McBlIl,  of  Oklaboma  City,  for 
plaintiff  In  error. 

G.  B.  Leedy,  of  Amett,  for  defendants  In 
error. 

KAI^  J.  TUs  was  an  action  to  quiet 
title  to  certain  tracts  of  land  situated  In 
Ellis  connty,  commenced  by  Charles  E.  Dan- 
iels and  Lottie  F.  Daniels,  two  of  the  de- 
fendants in  error  herein,  against  J.  A.  Stone, 
J.  EL  Armstrong,  Bert  Harris,  and  T.  E. 
Legoe.  Landers,  Armstrong,  Harris,  and  Le- 
goe  net  appearing.  Judgment  was  rendered  by 
default  against  them,  whereupon  the  cause 
proceeded  to  trial  between  Charles  E.  Daniels 
and  Lottie  F.  Daniels  as  plaintiffs  and  J.  A. 
Stone  as  defendant  After  hearing  all  the 
evidence^  the  court  rendered  Judgment  in  fa< 
vor  of  tiie  plaintiffs,  to  reverse  which  J.  A. 
Stone  appealed  to  this  court.  Joining  Landers, 
Armstrong,  Harris  and  Legoe  as  defendants 
In  error. 

As  counsel  for  plaintiff  in  error  concede  in 
their  brief  "that  the  only  question  in  this 
case  Is  whether  or  not  the  Judgment  of  the 
trial  court  Is  warranted  by  the  evidence,"  an 
extended  review  of  this  becomes  unnecessary. 

In  our  view  of  the  case  there  is  no  mate- 
rial conflict  in  the  evidence,  which  may  be 
summarized  briefly  as  follows: 

Some  time  during  the  month  of  June,  1916, 
Charles  £.  Daniels  and  Roy  Landers  entered 
Into  a  contract  whereby  the  former  was  to 
exchange  certain  lands  belonging  to  them 
situated  In  Ellis  county,  Okl.,  for  certain 
lands  belonging  to  Landers  situated  In  the 
state  of  Iowa.  About  this  time  Landers  and 
Stone  were  also  engaged  In  a  land  deal 
whereby  Landers  was  to  omvey  to  Stone  the 
Oklahoma  lands  involved  in  the  contract 
with  Daniels  as  soon  as  he  acquired  title 
thereto.  For  convenience  Stone  and  Daniels 
agreed  that  Daniels  would  execute  the  deed 
to  the  Oklahoma  lands  direct  to  Stone,  and 
that  this  deed,  together  with  the  contract 
between  Daniels  and  Landers  hereinbefore 
moitloned,  was  placed  In  escrow  with  Mr. 
Legoe  until  the  terms  of  the  contract  were 
fully  complied  with.  Pursuant  to  this  ar- 
rangement, the  deed  and  contract  were  plac- 
ed in  escrow,  where  they  remained  until  aft- 
er the  time  of  performance  by  Mr.  Landers 
had  expired,  wfhereupon,  Mr.  Landers  not 
having  performed  the  provisicma  of  the  con- 
tract according  to  its  terms,  Mr.  Daniels 
notified  all  the  parties  of  the  failure  of  Mr. 
Landers  to  perform  and  of  his  intention  to 
cancel  the  contract  and  withdraw  the  deed 
from  escrow.  Mr.  Daniels  also  requested  Mr. 
Legoe  to  return  to  him  the  papers  placed  in 
escrow,  which  the  lattw  refosed  to  do.    Sub- 
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seqnently  the  deed,  contrary  to  the  Instruc- 
tions of  Mr.  Daniels,  was  delivered  to  Mr. 
Stone,  who  placed  the  same  of  record,  where- 
upou  this  action  was  commenced. 

As  we  understand  the  contention  of  counsel 
for  plaintiff  in  error,  they  concede  that  the 
evidence  clearly  shows  that  Mr.  Landers  did 
not  comply  with  the  terms  of  the  contract 
on  his  part,  but  they  say  that  the  evidence 
was  not  sufficient  to  support  the  Judgment 
rendered  because  It  did  not  show  perform- 
ance or  a  willingness  to  perform  on  the  part 
of  Mr.  Daniels.  In  support  of  this  conten- 
tion they  quote  from  9  Cyc.  723,  as  follows: 

"In  an  action  on  a  contract  containing  mu- 
tnal  and  dependent  or  concurrent  promises  or 
covenants,  the  plaintiff  must  allege  his  readi- 
ness and  willingaesB  to  perform  bis  part  of  the 
agreement  at  the  time  and  place  stipulated." 

"Neither  party  to  a  contract  can  maintain  an 
action  for  damages  for  its  violation,  withoat 
showing  a  readiness  and  ability  to  comply  with 
his  own  engagements  under  the  contract,  etc." 

We  do  not  deem  these  authorities  to  be  In 
point.  This  is  neither  an  action  on  a  contract 
containing  mutual  and  dependent  promises, 
nor  an  action  for  damages  for  the  violation 
of  such  a  contract,  but  is,  as  we  hare  seen,  an 
acticm  to  quiet  titie  npon  the  ground  that  the 
grantee  in  the  deed  obtained  possession  there- 
of without  the  performance  of  the  condition 
npon  which  a  delivery  to  the  grantee  was  to 
be  made. 

[2]  The  court  upon  sufficient  evidence 
found: 

"That  the  grantee,  J.  A.  Stone,  obtained  pos- 
session of  the  deed  before  the  performance  of 
the  conditions  of  the  escrow,  and  that  there- 
fore Stone  obtained  no  titie  thereto." 

[1]  The  rule  is  well  established  that  where 
a  deed  is  delivered  merely  as  an  escrow,  to  be 
delivered  upon  the  performance  of  certain 
conditions,  it  is,  until  such  performance,  a 
mere  scroll;  and  if  the  grantee  obtains  pos- 
session of  the  deed  before  the  performance 
of  the  conditions  he  acquires  no  titie  thereby. 
Powers  et  ux.  t.  I.  J.  Rude  et  aL,  14  Okl.  381. 
79  Pac.  89. 

In  another  case  It  was  held  that  where 
possession  of  an  escrow  is  obtained,  without 
performance  of  the  condition  upon  which  de- 
livery to  the  grantee  was  to  be  made,  no 
titie  passes.  Hunter  Realty  Co.  et  aL  ▼. 
Spencer  et  al.,  21  OkL  155,  96  Pac.  767, 17  L. 
R.  A.  (N.  8.)  e22. 

As  these  cases  seem  to  sustain  the  action 
of  the  trial  court,  the  Judgment  appealed 
from  Is  affirmed. 

All  the  Justices  concnr. 
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(80  Okl.  41) 

SKI  EN  et  al.  V.  JUNCTION  OIL  &  QA8  CO. 
et  al.    (No.  9908.) 

(8aprem«  Ooart  of  Oklaboma.    Dec.  7,  VtHO.) 

(8i/llaT>u$  hv  tlie  Court.) 

1.  MiMS  and  mlirerals  4=>78(2)— Leass  oaaaot 
be  termiaated  while  lessee  tenders  rentals. 

Under  an  "unless"  lease  the  lessor  haa  no 
right  to  terminate  the  lease,  while  the  lessee 
has  paid  or  tendered  the  tentala  according  to 
the  terms  of  said  lease. 

2.  Trial  «S9383— Demurrer  to  evidenoe  In  ae- 
tioo  to  cancel  lease  held  properly  sustained. 

In  an  action  by  the  lessor  to  cancel  an  oil 
and  gas  lease  for  failure  to  comply  with  the 
terms  of  the  lease,  and  the  lease  is  an  "unless" 
lease,  and  the  lessor  admits  plaintiff  has  paid 
or  tendered  all  the  rentals  and  royalties  ac- 
cording to  the  terma  of  said  lease,  it  is  not 
error  to  sustain  a  demurrer  to  the  evidence 
offered  on  behalf  of  the  plaintiff. 

3.  Demnrrer  to  evidence  properly  sustained. 

The  record  examined,  and  held  that  the 
court  did  not  err  in  sustaining  a  demurrer  to 
the  eTidenee  of  plaintiffs. 

Appeal  from  District  Court,  Kay  County; 
W.  M.  Boles,  Judge. 

Suit  by  H.  B.  Sklen  and  Irene  B.  Sklen 
against  the  Junctian  Oil  &  Oaa  Company  and 
another.  There  was  a  judgment  for  defend- 
ants, and  plaintUTs  appeaL    Affirmed. 

J.  B.  Cnrran,  of  Blackwell,  for  plaintiffs  in 
error. 

H.  O.  Caster,  Hayes  McCoy,  S.  N.  Hawkes, 
C.  C.  Jnllan,  and  Warren  T.  Spies,  all  of 
BartleSTllle,  for  defendants  in  error. 

McNEIIiLi,  J.  H.  B.  Sklen  and  Irene  B. 
SUen,  the  owners  of  180  acres  of  land  situ- 
ated in  Kay  county,  brought  this  suit  on  the 
30th  day  of  December,  1915,  to  cancel  an  oil 
and  gas  lease  owned  by  the  Junction  Oil  & 
Oaa  Company,  and  to  reform  said  oil  and 
gas  lease,  alleging  that  the  oil  and  gas  lease 
was  for  a  i>eriod  of  20  years,  and  that  there 
was  a  mutual  mistake,  and  the  word  "twen- 
ty" should  have  read  "five"  years.  Thereaft- 
er A.  J.  Dlescher  Intervened,  claiming  on  in- 
terest in  said  oil  and  gas  lease.    On  December 

4.  1916,  the  plaintiffs  filed  their  amended  pe- 
tition, praying  for  a  cancellation  of  said  lease 
on  the  grounds  the  same  was  unilateral  and 
contained  a  surrender  clause,  and  that  the 
lessee  reserved  the  right  to  surrender  the 
lease  at  any  time,  and  that  a  corresponding 
right  existed  In  favor  of  the  lessor.  That  the 
lessee  had  paid  the  rentals  according  to  the 
terms  of  the  lease  in  the  Bank  of  Braman, 
Okl.,  but  that  the  lessors  had  directed  the 
bank  not  to  accept  the  same,  but  the  cashier 
did  accept  the  same,  and  deposited  the  same 


to  plaintifrs  account,  without  Qieir  knowl- 
edge and  consent  and  against  their  instmo- 
tlon,  and  that  they  used  the  same,  not  know- 
ing the  same  had  been  deposited  to  their  ac- 
count, and  they  tendered  the  same  into  court, 
ttf  wit,  the  sum  of  $16.  The  defendant  an- 
swered, claiming  it  had  complied  with  all  the 
terms  of  the  lease  and  during  the  term  of  the 
lease  had  completed  and  now  owned  a  pro- 
ducing gas  well,  and  had  paid  and  tendered 
aU  the  rentals  and  royalties  due  thereon. 
Upon  the  trial  of  the  case  to  the  court  it  was 
admitted  there  was  a  mutual  mistake  tn  the 
lease,  and  the  same  was  intended  as  a  5-year 
oil  and  gas  lease,  instead  of  a  20-year  lease. 
The  plaintiffs  then  introduced  their  evidence, 
and  the  defendant  demurred  to  the  same,  and 
the  court  sustained  the  demurrer,  and  dis- 
miased  plaintiffs'  cause  of  action  in  so  far  as 
it  attempted  to  cancel  the  leasa  From  said 
Judgment  the  plaintiffs  have  appealed. 

It  was  admitted  that  the  plaintiffs  bad 
brought  their  suit  originally  upon  the  theory 
that  the  lease  was  an  optional  contract,  and 
under  the  holding  of  this  court  in  the  case  of 
Brown  V.  Wilson,  68  Okl.  S92,  160  Pac  04,  I* 
R.  A.  1917B,  1184,  the  same  might  have  been 
canceled,  but  since  the  case  of  Brown  v.  Wil- 
son has  been  overruled,  this  proposition  has 
been  eliminated  from  the  case.  It  is,  how- 
ever, contended  that  the  court  erred  in  eus- 
talning  the  demurrer  to  the  evidence  for  the 
reason  the  evidence  disclosed  that  the  rentals 
had  not  been  paid  according  to  the  terms  <rf 
the  lease,  and  the  same  was  null  and  void. 
The  clause  in  the  lease  providing  for  the  pay- 
ment of  rentals  is  as  follows: 

"If  no  well  is  commenced  within  two  years 
and  carried  on  without  unnecessary  delay  of 
the  above-described  land  then  this  grant  shall 
become  null  and  void  unless  second  party  shall 
pay  annually  thereafter  in  cash  the  sum  of 
916.00  on  said  land  leased.  The  same  to  be 
deposited  to  the  credit  of  first  party  in  the 
bank  at  Braman,  Oklahoma." 

The  lease  contained  the  further  provision: 

"This  lease  shall  b«  operative  for  a  period 
of  twenty  years  from  this  date,  or  so  long  as 
gas,  oil  or  other  niinerals  are  found  in  paying 
quantities  in,  under  or  upon  said  land." 

[2,3]  It  was  admitted  that  the  "twaity 
years"  was  left  In  said  lease  by  Inadvertence 
and  mistake,  and  should  read  "five  years." 
The  plaintiffs  admitted  that  they  had  receiv- 
ed three  payments  of  rentals,  and  under  the 
terms  of  the  lease  there  was  none  due  for  the 
first  2  years.    Plaintiff  testified  as  follows: 

"Q.  Then  it  is  paid  up  to  March,  181(t?    A. 
Xes,  sir;   that  is  correct. 
"Q.  And  you  have  accepted  it?    A.  Tea,  sir." 

It  was  admitted  then  as  follows: 

"The  Court:  I  understand  that  but  yoa 
had  received  the  money  for  the  rental  T 
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"Mr.  Curran:    Yes 
dnriiig   the    time   for   whidi   the    rental   was 
paid.    *    •    *    We  concede  that  the  rent  waa 
paid  during  the  time." 

The  Airtlier  testimony  Is  as  follows: 

"Mr.  Curran:  Mr.  Skien,  during  the  last 
jear  for  which  rental  was  paid,  was  a.  well 
commenced?    A.  Yes,  air. 

"Q.  Do  you  know  the  date  of  the  commence- 
ment of  that  well?  What  waa  the  date  of 
the  commencing  of  the  well  with  reference  to 
the  starting  of  the  snit,  Mr.  Skien?  A.  It  was 
later. 

"Q.  The  well  was  commenced  after  this  suit 
was.  started?     A.  Yes,   sir. 

"Q.  But  was  during  the  rental  period  for 
which  the  rent  had  been  paid?     A.  Yes,   sir. 

"Q.  Mr,  Skien,  are  you  ready  and  willing  at 
this  time  to  pay  back  the  rental  money  received 
for  the  year  in  which  they  made  entrance 
and  drilled  this  weU?     A.  Yea,  sir.    •    *    • 

"Q.  Mr.  Skien,  as  I  understand  it,  you  admit 
that  you  received  the  rental  for  the  year  on 
which  the  well  was  drUled  on  this  land?  A. 
Yes,  sir;  I  admit  that,  but  I  would  like  to 
state— 

"Q.  We  don't  ask  for  anything  further.  A. 
All   right;    I   admit  it. 

'*Q.  A  gas  well  was  drilled  on  this  land  dur- 
ing the  year,  the  last  year,  that  you  received 
the  rental?    A.  Yes,  sir. 

"Q.  -And  that  gss  well  Is  still  producing  gas 
there,  is  it  sot?  A.  I  couldn't  say  as  to 
that    •    •    • 

"Q.  Weren't  yon  offered  royalty  for  this  gas 
well,  Mr.  Skien?  A.  Yes,  sir;  for  the  year 
that  hasn't  yet  expired. 

"Q.  Bow  is  that?  A.  Vor  the  year  that 
hasn't  yet  expired, 

"Q.  On  February  8,  1916,  weren't  you  of- 
fered $100  for  this  well?  A.  I  think  it  was 
the  3d  of  February. 

"Q.  The  3d  of  February?    A.  Yes^,  At. 

"Q.  It  was  in  February,  however,  1916?  A. 
Yes,  sir. 

"Q.  Yon  had  already  accepted  the  rental 
on  that  for  the  year  ending  in  March,  1910? 
A.  Yes,  sir. 

"Q.  In  February,  1916,  you  were  offered 
$100?    A.  Yes,  sir. 

"Q.  You  refused  to  accept  it?    A.  Yes,  sir. 

"Q.  Yon  didn't  refuse  to  accept  it  because 
it  was  a  check  instead  of  the  money?  A.  No, 
sir. 

"Q.  You  would  have  refused  it  even  if  the 
company  had  offered  yon  the  money,  would 
you?     A.  Yes,   sir. 

"Q.  It  wouldn't  have  made  any  difference  if 
the  money  had  been  tendered  to  you  in  gold? 
A.  No,  sir." 

This  evidence  shows  Conclusively  a  full 
ootnpllance  with  the  terms  of  the  lease  by  tbe 
lessee.  It  is  contended,  hoiwever,  by  plsln- 
tllTs  In  error  that  the  following  mle  BbaU  be 
applied: 

"A  demnrrer  to  evidence  not  only  admits 
all  facts  the  evidence  tends  to  prove,  and  every 
reasonable  deduction  therefrom  in  favor  of 
tbe  demnrree^  bat  It  wttbdrawa  and  requires 
the  court  to  ignore  ^nfavQrable  evidence  ad- 
duced by  the  demurrant;  and,  if  the  evidence 
Js  Buffideot  to  sustais  a  Judgment  far  the  de- 
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should   be   overraled." 
I<yon  V.  Lyon,  39  Okl.  Ill,  134  Pac.  6B0. 

This  rule  is  correct,  but  where  a  party  ad- 
mits or  stipulates  In  the  record  certain  facta, 
certainly  a  demurrer  to  tbe  evidence  does  not 
withdraw  the  stipulation  or  admission  from 
the  record,  and  when  the  admissions  and 
stipulations  are  conclusive  on  a  question  of 
fact,  the  court  cannot  indulge  In  inferences 
for  tbe  purpose  of  avoiding  the  binding  effect 
of  the  admissions  or  stipulations. 

[1]  The  lease  was  a  6-year  lease  from 
March- 29,  1911,  and,  it  being  an  "unless*" 
lease,  the  rig-ht  of  the  lessee  to  pay  the  rental 
to  lessor  is  settled  by  the  case  of  Northwest- 
ern Oil  &  Gas  Co.  V.  Branine,  175  Pac.  533, 
3  A.  L.  B.  344,  wherein  this  coort  stated  as 
follows: 

"Under  an  'unless  lease,'  the  lessee  of  oil 
lands,  so  long  as  he  pays  the  rentals  in  the 
manner  provided,  has  an  option  to  continue 
the  lease  in  force,  and  it  is  subject  to  ter- 
mination at  his  will,  which  privilege  he  may 
exercise  by  a  failure  to  pay  the  stipulated 
rental,  in  which  event  the  lease  automatically 
terminates.  The  lessor  has  no  right  to  ter- 
minate '  the  lease  while  the  lessee  complies 
with  its  terms." 

By  applying  this  rple,  the  petition  of  plain- 
tiffs  did  not  state  a  cause  of  action  in  so  far 
as  it  attempted  to  cancel  the  lease,  and  the 
lessor  had  no  right  to  refuse  to  accept  the 
rental. 

UndM'  the  terms  of  tbe  lease,  the  lease 
would  expire  March  29,  1916,  unless  the  les- 
see had  produced  oil  and  gas  on  said  prem- 
ises prior  to  said  time.  It  Is  admitted  that 
gas  was  produced  from  the  premises  on  or 
before  said  date,  and  the  lessee  had  tendered 
to  the  lessor  the  royalty  which  would  extend 
the  lease  for  one  year  from  March,  1916.  It 
Is,  however,  suggested  that  no  rental  or  roy- 
alty was  tendered  for  the  year  1917,  and  by 
the  peculiar  terms  of  the  lease,  it  is  necessary 
to  pay  the  rental  after  the  discovery  of  oil 
or  gas,  and  the  case  was  not  tried  until  No- 
vember, 1917;  therefore  It  was  error  to  sus- 
tain the  demnrrer.  This  qnestlon  was  not  an 
Issue  In  the  case:  The  amoided  pietitlon  was 
filed  December  4,  1916,  and  the  plaintiffs  did 
not  seek  to  cancel  the  lease  for  nonpayment 
of  rentals.  There  Is  no  allegation  in  the  peti- 
tion that  the  lease  should  be  canceled  and 
declared  null  and  void  for  failure  to  pay 
rentals  or  royalties.  That  not  being  an  issue 
in  the  case,  and  plaintiffs  failed  to  file  a  sup- 
plemental petition  alleging  that  the  rentals 
or  royalties  for  1917  had  not  been  paid,  they 
cannot  now  claim  that  the  lease  should  be 
canceled  for  that  reason. 

It  being  admitted  by  the  plaintiff  that  both 
the  rentals  and  royalties  had  been  paid  or 
tendered  for  all  rentals  or  royalties'  due  prior 
to  the  commencement  of  the  action,  no  sup- 
plemental pleadings  were  filed.  There  was 
no  lasua  of  fact  presented  to  the  trial  c^urt. 
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nor  any  evidence  to  support  any  material  al- 
legation of  the  petition.  Therefore  the  trial 
court  did  not  err  In  sustaining  the  demurrer 
to  the  evldoice. 

For  the  reasons  stated,  the  judgment  of  the 
trial  court  le  affirmed.  ' 

AU  the  Justices  concur. 


(80  Okl.  40) 

HALL  V.  BANK  OF  COMMERCE   OF   OK- 
MULGEE.   (No.  11568.) 

(Supreme  Court  of  Oklahoma.    Dec.  7,  1920.) 

(Syttabua  hy  the  Court.) 

Appeal  and  error  <S=>356— Writ  of  error  dis- 
missed, where  petition  is  not  filed  within  six 
months  from  Judgment. 
Where  petition  in  error  is  not  filed  in  this 
court  until  after  the  expiration  of  more  than 
six  months  from  the  date  of  the  judgment  ap- 
pealed  from,    this   court   has    no    jurisdiction 
over  the   subject-matter,  and  the  appeal   will 
be  dismissed. 

Appeal  from  District  C!ourt,  Okmulgee 
County;    Mark  L.  Bozarth,  Judge. 

Action  between  T.  L.  Hall  and  the  Bank 
of  Commerce  of  Okmulgee.  Judgment  for  the 
latter,  and  the  former  appeals.  On  motioo 
to  dismiss  appeal.    Appeal  dismissed. 

Grant  Gillespie  and  Graham  &  Bamett, 
all  of  Okmulgee,  for  plaintiff  in  error. 

Roy  A.  Hockensmlth,  of  Okmulgee,  for  de- 
fendant In  error. 

BAILEY,  J.  It  appears  from  the  record  In 
•the  above-entitled  cause  that  the  judgment 
sought  to  be  reviewed  was  rendered  by  the 
trial  court  November  6,  1919,  and  that  mo- 
tion for  new  trial  was  overruled  January  3, 
1920.  This  appeal  was  filed  July  6,  1920, 
more  than  six  months  after  rendition  of  Judg- 
ment and  said  final  order.  Defendant  in  er- 
ror has  filed  its  motion  to  dismiss  on  this 
ground,  to  which  motion  plaintiff  In  error 
has  filed  no  response. 

It  is  essential.  In  order  to  have  a  Judgment 
reviewed  In  this  court,  that  the  proceedings 
should  be  commenced  here  within  six  months 
from  the  date  of  the  final  order  or  the  rendi- 
tion of  the  judgment  appealed  from.  Sec- 
tion 44S2,  St  1893  (Sess.  Laws  1910-11,  c. 
18,  p.  35) ;  Ham  et  aL  v.  Veasey  (decided  Au- 
gust 31,  1920)  191  Pac.  1094;  Dlckerson  v. 
Moore,  76  Okl.  249, 185  Pac.  101 ;  First  State 
Bank  of  Warner  v.  Porter,  63  OkL  — ,  182 
Pac.  672. 

The  motion  is  therefore  sustained,  and  the 
appeal  dismissed. 

BAIMBY,  O.  J.,  and  EANB,  PITCHFORD, 
JOHNSON,  McNeill,  and  HIOOINS.  JJ., 
ooncnr. 


(80  Okl.  «8) 
PINE  BELT  LUMBER  CO.  v.  R10G8. 
(N».  9655.) 

(Supreme  Court  of  Oklahoma.    April  6,  1920. 
Rehearing  Denied  Dec.  14,  1920.) 

(SyUabut  by  tlu  Court.) 

1.  Appeal  and  error  «=» 1 71  (I)— Parties  trying 
oasa  on  deflnitq  theory  cannot  change  on  ap- 
peal. 

The  parties  to  an  action,  having  presented 
their  case  or  defense  to  the  trial  court  upon  a 
certain,  definite  theory,  are  bound  thereby,  and 
will  not  be  permitted  to  change  the  theory  of 
the  case  either  at  any  subsequent  stage  in  the 
trial  court  or  in  the  appellate  court  upon  ap- 
peal. 

2.  Master  and  servant  «=»IOI,  102(1)— Rea« 
sonable  oare  must  be  taken  to  provide  na- 
sonably  safe  conveyance  when  supplied. 

The  master  is  bound  to  exerdae  reasonable 
care  and  diligence  to  provide  a  reasonably  safe 
place  in  which  the  employee  or  servant  is  to 
work,  and  also  reasonably  safe  macliinery, 
tools,  and  appliances  with  which  to  work,  and, 
where  the  master  engages  to  convey  the  serv- 
ant back  and  forth  from  his  house  to  his  work, 
to  supply  the  servant  with  a  reasonably  safe 
means  of  conveyance. 

3.  Master  and  servant  «=>IOO(l)— Contraet  re- 
leasing llahlllty  for  negligence  void. 

A  contract  between  master  and  servant,  be- 
fore the  happening  of  an  injury,  whereby  the 
servant,  in  consideration  of  the  employment,  or 
of  the  wages,  agrees  to  release  and  discharge 
his  master  from  liability  on  account  of  Injuries 
caused  by  the  negligence  of  his  master  or  of  the 
letter's  servants,  is  forbidden  by  the  0>nstitn- 
tion  (article  23,  g{  6,  7,  and  8)  and  statutes  ot 
this  state  (Rev.  Laws  1910,  g  972),  and  is 
void  as  against  public  policy. 

Appeal  from  District  Court,  Choctaw  Ooon- 
ty;    O.  B.  Dudley,  Judge. 

Action  by  Clifford  Riggs  against  the  Fine 
Belt  Lumber  Comx>any.  Judgment  for  idain- 
tlfC,  and  defendant  appeals.    Affirmed. 

McDonald  &  Jonea,  of  Hugo,  tor  plaintiff 
in  error. 

Howe  &  Stanley,  of  Hugo,  for  defendant  In 
error. 

JOHNSON,  J.  This  action  was  oommenc- 
ed  In  the  district  court  of  Clioctaw  coTinty 
by  defendant  In  error,  Clifford  Riggs,  plain- 
tiff below,  filing  his  petition  ngslnitt  the 
plaintiff  In  error,  defendant  b^ow,  to  recover 
damages  upon  the  grounds  which  are  anb- 
HtantlaUy  as  fidiows : 

That  at  all  of  the  times  hereinafter  men- 
tioned the  defendant  owned  and  operated  a 
lumber  manufacturing  estabUahment,  Includ- 
ing mills,  dry  kilns,  and  planers  at  Ft.  Tow- 
son,  in  Choctaw  county,  state  of  Oklalioiaa, 
and  In  connection  wherewith  and  as  part 
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thereof  operated  a  railroad,  engines,  and 
rolUng  stock,  wblch  railroad  extended  for 
some  15  miles  In  a  northerly  direction  from 
Vt.  Towson,  and  along  the  line  of  which  the 
defendant  carried  on  logging  operations; 
that  on  the  16th  day  of  June,  1915,  this 
plalntUf  was  an  emplpyee  of  the  said  defend- 
ant company,  engaged  In  hauling,  with  wagon 
and  team,  logs  from  the  woods  along  said 
railroad,  to  the  loading  place  and  places  on 
the  right  of  way  of  said  road ;  that  It  was 
the  cnstom  of  the  defendant  company  to  give 
to  Its  employees  passes  or  transportation 
over  Its  road  and  to  permit  them  to  ride  on 
Its  said  trains  operated  over  its  said  road, 
and  this  plaintiff  was  by  the  said  defendant 
company  given  a  ^ass  entitling  him  to  ride 
on  the  trains  of  said  defendant  company 
from  Ft  Towson  out  to  his  place  of  work 
on  said  road  and  back  again  to  Ft.  Towson ; 
and  further  alleges  that  It  was  the  daty  of 
the  company  to  furnish  the  plalntUf  a  rea- 
sonably safe  place  to  work  and  a  reasonably 
safe  passage  to  and  from  his  place  of  work 
and  reasonably  safe  engines  and  roadbed  on 
Its  said  railroad. 

Then  the  petition  proceeds  by  alleging  that 
on  said  day  the  plaintiff  boarded  one  of  the 
trains  of  the  company  on  its  railroad  near 
his  place  of  work  Intending  to  go  to  Ft.  Tow- 
son, and  that  the  train  in  going  down  a 
steep  grade  got  out  from  under  the  control 
of  the  trainmen  operating  the  same  and  ran 
away  down  the  grade,  and  the  plaintiff,  be- 
lieving that  the  only  chance  to  save  his 
life  was  by  Jumping  from  said  train,  Jumped 
therefrom,  and  was  Injured  as  set  out  in  the 
petition. 

Then  the  plaintiff  states  In  said  petition 
that  the  cause  of  the  train  running  away 
was  by  reason  of  the  fact  that  the  air  brakes 
on  the  train  and  steam  brakes  on  the  engine 
and  equipment  of  the  engine  drawing  said 
train  was  old,  worn,  and  insufficient,  and  had 
been  in  such  condition  for  a  long  time,  and 
that  the  plaintiff  had  no  notice  or  knowledge 
thereof,  but  the  defendant  knew  or  by  the 
exercise  of  care  and  diligence  might  have 
known  that  the  said  air  brakes  and  steam 
brakes  were  old,  worn  and  Insufficient,  and 
further  alleges  that  the  company  owed  the 
fsame  duty  to  its  epiployees  riding  thereon 
that  it  would  hare  owed  to  a  passenger  If 
the  company  had  been  engaged  In  passenger 
traffic. 

Then  the  petition  alleges  that  the  company 
failed  to  do  its  duty  to  the  plaintiff,  in  that 
it  did  not  use  ordinary  care  and  diligence 
for  the  safe  carriage  of  the  plaintiff  en  its 
train,  in  that  the  air  brakes  and  steam 
brakes  on  the  engine  drawing' said  train  were 
worn,  old,  and  insufficient,  which  condition 
bad  existed  for  a  long  time,  and  was  known 
or  could  have  been  known  by  the  defendant 
by  the  exercise  of  ordinary  care  and  dili- 
gence. 


Then  the  plaintiff  alleges  his  Jumping  from 
the  runaway  train,  and  that  in  doing  so  be 
received  a  compound  fracture  of  the  bone  of 
the  right  leg  and  ankle  and  was  otherwise 
bruised  and  sprained,  and  confined  to  his 
bed  for  a  period  of  32  days,  and  suffered 
much  physical  and  mental  anguish ;  that  his 
injuries  are  permanent ;  that  at  the  time  of 
his  injury  he  was  making  $2  a  day;  and 
that  for  a  long  time  after  the  injury  he 
would  be  unable  to  do  any  work, or  manual 
labor ;  that  his  earuins  cnpaolty  has  been 
greatly  and  permanently  diminished  by  rea- 
son of  the  injury ;  that  he  lias  an  expectancy 
of  33.92  years;  and  that  therefore  he  has 
been  damaged  in  the  sum  of  $6,000,  for  which 
he  prays  Judgment. 

Thereafter  and  within  due  and  legal  time 
the  company  filed  its  answer  consisting  of  a 
general  denial,  also  denial  of-  the  fact  that 
the  plaintiff  was  exercising  due  care  for  his 
safety,  and  alleging  that  any  injury  received 
by  him  was  caused  by  his  own  want  of  care, 
and  further  answering  that  the  plaintiff  had 
full  knowledge  of  all  of  the  conditions  and 
assumed  the  risk  thereof,  and  specifically 
alleged  that  said  company  does  not  own  and 
operate  a  railroad  as  a  common  carrier,  but 
simply  has  said  track  as  a  tramway  for  the 
purpose  of  conveying  logs  from  the  forest 
to  the  sawmills  of  said  defendant  as  alleged 
In  plalntifrs  petition,  and  that  said  company 
is  in  no  wise  engaged  in  the  carrying  of  pas- 
sengers as  a  common  carrier  on  its  railroad. 
Then  the  company  pleads  as  a  specific  de- 
fense and  further  ground  as  follows: 

"For  farther  answer  said  defendant  alleges 
and  avers  that  the  said  plaintiff,  with  said 
knowledge  aforesaid,  and  before  he  boarded 
said  train  of  said  defendant,  executed  and  de- 
livered a  certain  Instrument  in  writing  thereby 
releasing,  waiving,  and  discharging  the  said  de- 
fendant of  and  from  any  and  all  damages  and 
liability  which  he,  said  plaintiff,  might  receive 
while  riding  upon  the  train  of  said  defendant; 
and  said  defendant  pleads  the  same  as  a  bar 
to  recovery  by  said  plaintiff  against  said  de- 
fendant in  tills  action." 

Thereafter  and  within  due  and  legal  time 
the  plaintiff  filed  his  reply,  which  Is  as  fol- 
lows: 

"Now  comes  the  plaintiff  in  the  above-enti- 
tled cause,  and  for  reply  to  the  answer  of  the 
defendant  filed  herein  denies '  each  and  every 
allegation  of  new  matter  therein  contained,  and 
again  prays  judgment  as  prayed  in  his  peti- 
tion." 

The  cause  was  tried  to  a  Jury,  and  resulted 
in  a  verdict  in  favor  of  the  plaintiff  for  $6,000, 
the  amount  sued  for,  to  reverse  which  this 
proceeding  in  error  was  regularly  commenced 
by  petition  In  error  filed  In  this  court  on 
December  18,  1917,  with  case-made  attached, 
wherein  17  specific  assignmeuts  of  error  are 
contained. 
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Connael  for  defendant  first  present  In  tbeir 
brief  assignments  of  error  Nos.  3,  10,  11,  13, 
17,  which  are  respectively  as  follows: 

"(3)  Brror  of  said  district  court  occurring 
at  the  trial.    •    *    * 

"(10)  Error  of  the  district  court  In  reject- 
ing and  refusing  the  said  defendant  below  the 
right  to  introduce  in  evidence  a  certain  written 
instrument  denominated  Defendant's  Exhibit 
A,  the  same  being  a  release  or  waiver  of  dam- 
ages signed  by  the  said  plaintiff  below. 

"(11)  Errbr  of  the  district  court  in  giving  to 
the  jury  instruction  No.  6. 

"(12)  Error  of  the  district  court  in  ^ving 
to  the  jury  instruction  No.  6. 

"(13)  Error  of  the  district  court  in  giving 
to  the  jury  Instmction  No.  9.    •  .  •    • 

"(17)  That  the  said  court  erred  in  refusing 
and  ruling  out  competent  and  legal  evidence 
on  the  part  of  the  plaintiff  in  error" 

— and  discnsses  under  sacb  asslgnmenta  the 
following  proi>ositlon : 

"It  was  the  contention  of  the  defendant  be- 
low, and  is  still  such  contention,  that  the  rela- 
tion of  master  and  servant  never  existed  be- 
tween said  company  and  plaintifF,  but  that  the 
plaintiff  was  an  independent  contractor,  and 
that  therefore  there  was  no  duty  resting  on 
the  company  to  furnish  the  plaintiff  a  safe  place 
to  work,  and,  particularly  inasmuch  as  he  was 
not  a  servant  or  employee  of  the  company, 
there  was  no  consideration  whatsoever  moving 
to  the  company  in  permitting  the  plaintiff  to 
ride  on  its  train,  but  that  the  same  was  purely 
and  simply  gratuity  to  the  plaintiff." 

[1]  By  this  proposition  It  la  attempting  to 
urge  in  this  court  for  the  first  time  the  de- 
fense that  the  plaintiff  was  an  independent 
contractor,  and  we  so  bold  in  the  coarse  of 
this  opinion,  as  hereinafter  set  ont.  Bnt, 
notwithstanding  such  holding,  inasmuch  as 
the  trial  court  held  in  effect,  as  a  matter  of 
law,  that  the  plaintiff  was  not  an  indepen- 
dent contractor,  and  the  holding  has  been 
assigned  as  error,  we  will  consider  the  ques- 
tion briefly. 

[2]  The  contract  of  employment  was  oral, 
the  plaintiff  testified;  also  as  to  the  exact 
natnre  of  the  employment  his  testimony  was 
not  disputed,  he  being  the  only  witness  who 
testified  as  to  the  same.  The  defendant  of- 
fered no  testimony  concerning  that  matter. 
The  plalntifl  testified  that  on  the  day  he  re- 
ported for  duty  the  train  was  about  ready 
to  go,  and  "he  [Mr.  Colfman]  told  me  to  go 
out  and  see  Mr.  Parrott,  the  woods  foreman, 
and  to  get  a  pass  from  him;  I  did  so,  and 
he  went  and  showed  me  the  timber;"  that 
he  worked  for  the  company  22  months,  dur- 
ing which  time  he  went  back  and  forth  npon 
the  engines  of  the  company;  that  he  was 
paid  once  a  month,  on  the  15th ;  and  that  the 
woods  foreman  directed  his  work ;  there  were 
two  or  three  of  them  besides  Parrott  that  he 
worked  under ;  "they  would  show  me  where 
to  haal  and  where  to  put  the  logs ;"  he  haul- 
ed from  several  tracts  of  land  and  unloaded 


at  several  different  places}  b»  famished  his 
own  team  and  was  p&ii  by  the  thousand; 
was  paid  different  prices  according  to  the 
length  of  the  haul ;  that  the  ocHnpaay  ooald 
discharge  him  If  It  wanted  to ;  that  be  bad 
no  contract  for  any  spedflc  amount;  that 
he  put  In  the  whole  22  months  up  to  the  time 
that  he  was  injured;  that  at  any  time  he 
had  failed  to  work  the  company  could  fire 
him;  that  he  employed  some  helpers;  that 
they  directed  them  where  to  work  as  well  as 
him ;  the  company  paid  them  oat  of  amounts 
due  from  the  hauling  by  the  thousand  npon 
his  orders. 

That  question  was  before  this  court  In  the 
case  of  Chicago,  B.  I.  &  P.  Ry.  Co.  v.  Ben- 
nett, 36  Okl.  358,  128  Paa  705.  The  facts 
In  tliat  case  disclosed  by  the  oplnloB  were 
as  follows: 

"His  contract  of  employment  was  oral.  He 
says  be  heard  there  was  a  vacancy,  and  applied 
in  person  for  the  job;  that  he  was  told  to  go 
to  work  that  night;  that  the  company  would 
try  him  and  see  how  long  he  would  stay. 
Plaintiff  says  nothing  was  said  at  the  time 
about  how  he  was  to  be  pfiid,  whether  by  the 
day,  week,  month,  or  ton,  but  that  shortly 
thereafter  he  learned  he  was  to  be  paid  by 
the  ton.  The  station  agent  said  he  hired  plain- 
tiff, and  told  him  his  pay  would  be  by  the  ton. 
The  station  agent  and  night  watchmen  both 
disclaimed  any  authority  to  direct  plaintiff  in 
his  work.  It  was  also  shown  that  upon  occa- 
sions plaintiff  had  Iiired  a  neighbor,  paying  Iiim 
a  pig  to  help  him  shovel  coal.  It  appears  that 
as  engines  came  In  the  engine  watchman  woold 
run  them  to  some  convenient  place  in  the 
yards,  then  draw  a  car  of  coal  alongside,  and 
plaintiff  would  then  shovel  coal  into  the  tender 
of  the  engine.  It  is  also  shown  that  the  sta- 
tion agent  directed  the  engine  watctunan  which 
cars  to  unload,  and  the  watchman  would  then 
direct  plaintiff  what  cars  to  unload  first,  etc.; 
that  plaintiff  would  assist  in  switching  engines 
and  cars,  and  in  spotting  them  to  be  coaled; 
and  that  the  other  employees  sometimes  assist- 
ed plaintiff  in  bis  work.  The  lantern  and  other 
instrumentalities  for  plaintiff's  work  were  fur- 
nished by  the  defendant. 

"The  defendant  bases  its  contention  in  the 
main  that  the  plaintiff  was  an  independent  eon- 
tractor  on  the  fact  that  he  was  paid  by  the  ton 
for  his  work,  and  the  evidence  of  the  station 
agent  that  he  did  not  give  plaintiff  any  direction 
or  exercise  any  control  over  liim  as  to  how  he 
unloaded  the  coal  into  the  tenders.  The  gener- 
ally accepted  rule  of  law  Is  (section  622,  1 
Tbomp.  Neg.):  'An  independent  contractor, 
within  the  meaning  of  this  rule,  is  one  who  ren- 
ders service  in  the  course  of  an  occupation,  rep- 
resenting the  will  of  his  employer  only  as  to 
the  result  of  his  work  and  not  as  to  the  means 
by  which  it  is  accomplished.  •  •  *  In  every 
case  the  decisive'  questioit  Is:  Had  the  defend- 
ant the  right  to  control,  in  the  given  particn- 
lar,  the  conduct  of  the  person  doing  the  wrong? 
Does  he  reser^ve  to  himself  the  essential  powers 
of  a  master?  It  is  but  another  form  of  lan- 
guage expressing  the  same  idea  to  say  that  th« 
true  test  t«  determine  whether  ont  who  ren- 
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dera  Mrviec  to  another  does  ao  a*. a  contraetor 
or  not  la  to  ascertain  whether  he  renders  the 
service  in  the  coarse  of  an  independent  occnpa- 
tion,  representing  the  will  of  his  employer  only 
as  to  the  result  of  his  work,  and  not  as  to  the 
means  by  which  it  is  accomplished.  On  tiiis 
question  the  contract  nnder  which  the  work 
has  been  done  must  speak  conclusively  in  every 
case,  reference  being  had,  of  coarse,  to  sur- 
rounding drcumstances.  This  being  so,  the 
mere  fact  that  the  agent  who  did  the  injury 
carried  on  a  separate  and  independent  employ- 
ment will  sot  absolve  his  principal  from  liabil- 
ity. "If  snch  were  the  rule,  a  party  would  be 
exempt  from  responsibility  even  for  the  negli- 
gent acts  of  his  domestic  servants,  such  as  his 
cook,  coachman,  or  gardener." ' 

"And,  further,  the  same  author,  in  discussing 
the  manner  of  payment  as  bearing  on  the  rela- 
tion between  the  parties,  says:  'Sec  029.  In 
determining  whether  the  relation  is  that  of 
master  and  servant,  or  that  of  proprietor  and 
independent  contractor,  the  courts  have  some- 
times taken  into  consideration  the  manner  of 
payment,  whether  payment  was  to  be  made  by 
the  day,  week,  month,  etc.,  with  a  reservation 
of  the  power  to  disdiarge,  or  whether  there 
was  to  be  a  payment  by  the  piece  or  by  the  en- 
tire Job.  But  the  mode  of  payment  is  not  a 
decisive  test  by  which  to  determine  this  ques- 
tion. The  test  lies  in  the  question  ^Aether 
the  contract  reserves  to  the  proprietor  the 
power  of  control  over  the  employee.  That  the 
mere  fact  that  the  work  being  performed  by  an 
employee  at  the  time  he  was  injured  was  done 
by  the  piece  or  job,  as  by  payment  of  a  stated 
price  for  each  car  when  loaded,  does  not  deprive 
him  of  the  character  of  an  employee,  where 
he  was  a  mere  servant  carrying  out  the  em- 
ployer's will  and  instructions.'    •    •    • 

"In  this  case  the  employment  was  general. 
Many  or  few  engines  were  to  be  provided  with 
eoal  according  to  the  demands  of  business. 
There  was  no  particular  manner  of  doing  the 
work;  no  particular  place  in  the  yards  for 
It  to  be  done.  The  work  was  to  be  done  where 
and  when  and  as  much  of  it  as  the  needs  of  the 
employer  might  require.  If  this  coal  heaver 
was  a  contractor,  and  not  a  servant,  every  coal 
miner  in  this  state  occupies  toward  the  com- 
pany for  which  he  works  the  same  relation.  It 
is  common  knowledge  that  the  miner  furnishes 
his  entire  equipment  of  tools,  his  oQ,  and 
lamp,  and  his  powder,  fuse,  and  capa,  and  re- 
ceives a  stipulated  price  per  ton  for  the  eoal 
mined;  yet  we  doubt  if  any  one  would  now  se- 
riously urge  in  this  jurisdiction,  where  the 
courts  are  fall  of  mining  cases,  that  the  coal 
miner  sustains  that  relation  to  his  company. 
It  has  been  held,  however,  that  he  does  not 
sustain  such  relation.  Drennen  &  Go.  t. 
Smith,  U5  Ala.  896,  22  South.  442;  Lake  Su- 
perior Iron  Ck>.  v.  Brikson,  69  Mlcb.  492,  83 
Am.  Rep.  428.  We  therefore  conclude  that  in 
this  case  it  is  shown  that  the  relation  existing 
between  the  parties  at  the  time  of  the  injury 
was  that  of  master  and  servant.  *  *  *  But, 
although  the  contract  may  be  oral,  if  there  ia 
no  dispute  as  to  its  terms,  or  if  but  one  in* 
ference  can  be  drawn  froin  the  evidence,  then 
0>e  question  whether  the  relation  is  that  of 
•mployer  and  independent  contractor,  or  that 
•(  master  and  servant,  ia  for  tbs  oonrt.  MolL 
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Ind.  Ck>ntr.  28,  29;  Folley  r.  Fdradi,  08  Ala. 
176,  13  Soath.  48S,  39  Am.  Bep.  88,  and  au- 
thorities cited;  Drennen  &  Co.  ▼.  Smith,  116 
Ala.  403,  22  South.  442.  The  evidence  in  this 
case  presents  no  substantial  conflict  relative 
to  the  employment  of  plaintiff;  and,  taking  into 
consideration  the  nature  and  character  of  the 
work,  the  duties  involved,  the  methods  pursued, 
and  the  necessary  interest  and  concern  of  eadi 
of  the  parties  in  the  time,  place,  and  manner  of 
doing  the  work  and  in  the  results  to  be  accom- 
plished, we  have  no  hesitancy  in  holding  that 
bat  one  reasonable  inference  could  be  drawn 
from  the  evidence  as  to  the  relation  of  the  par- 
ties, and  that  is  that  such  relation  was  that 
of  master  and  servant.  This  being  the  ease, 
the  court  very  properly  nnder  the  facts  pre- 
sented refused  to  subinit  the  questUm  to  the 
lory." 

See  Harrtaon  t.  Central  Court.  Corpora- 
tion et  al.,  108  AU.  874,  para.  1  and  2  SyL 
(135  Md.  170). 

The  trial  conrt,  we  think,  inroperly  otw- 
mled  the  contention  of  connsel  In  this  re- 
spect 

In  the  conrt  below  the  defendant  did  not, 
In  Its  answer  or  in  any  requested  Inatniction, 
raise  that  question,  bat,  on  the  other  hand, 
proceeded  npon  the  theory  that  It  had  a 
perfect  defense,  as  a  result  of  this  release 
from  liability,  to  the  plaintifrs  allegations 
Set  forth  In  his  petition  to  the  effect  that  at 
the  time  he  received  his  Injuries  the  relation 
of  master  and  servant  existed  between  the 
plalnUfl  and  defendant  and  had  so  existed 
for  a  period  of  22  months. 

The  defendant  pleaded  the  defense  of  as- 
sumption of  risk  by  and  contributory  nei^- 
gence  of  the  plaintUT. 

This  conrt  has  universally  held  that: 

"Parties  to  an  action,  having  presented  their 
case  or  defense,  to  the  trial  court  upon  certain, 
definite  theory,  are  bound  thereby,  and  wiU  not 
be  permitted  to  change  the  theory  of  the  case, 
either  at  any  subsequent  stage  in  the  trial 
court  or  in  the  appellate  court  upon  appeal" 
Town  of  Comanche  v.  Works,  172  Pac.  00; 
Edwards  v.  Phillips,  172  Pac.  949;  Queen  Ins. 
Co.  V.  Cotney,  25  Okl.  125,  lOB  Pac.  661;  Her- 
bert V.  Wagg,  27  OU.  674,  117  Pac.  209; 
Checotah  v.  Hardridge,  31  Okl.  742,  128  Pac. 
846;  Watson  v.  Taylor,  35  OU.  768,  131  Pb& 
922;  Bank  v.  Hhikle,  162  Pac.  1002. 

Counsel  for  the  defendant  say  in  what 
they  denominate  part  2  of  their  brief: 

"So  if  this  conrt  should  disagree  with  as 
as  to  whether  or  not  Riggs  was  an  independ- 
ent contractor,  and  should  decide  that  he  was 
a  servant  of  the  company,  we  still  wish  to  - 
present  the  case  as  to  the  errors  committed 
upon  the  trial  of  the  case  on  that  theory,  as 
that  la  the  theory  upon  which  the  case  waa 
tried  by  the  court  below;  and  in  this  connection 
we  desire  to  present  together  assignments  vt 
error  Nos.  7,  8,  »,  10,  11,  12, 18,  and  14." 
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Aastgnment  of  error  No.  7  !■ : 

"Error  of  the  district  court  in  refusing  to 
give  to  the  jury  peremptory  instnicdons  re- 
quested by  defendant  below  to  render  a  verdict 
in  favor  of  said  defendant" 

There  is  do  merit  in  this  contention.  As 
was  said  by  tlils  conrt  in  the  case  of  C, 
R.  I.  &  P.  Ry.  C!o.  T.  Rogers,  60  Okl.  281, 
159  Pac.  1134: 

"In  cases  involving  negligence,  when  a  given 
state  of  facts  is  such  that  reasonable  men 
may  fairly  differ  npon  the  question  as  to 
whether  there  was  negligence  or  not,  the  de- 
termination of  the  matter  is  for  the  jury.  It 
is  only  where  the  facts  are  such  that  all  rea- 
sonable men  must  draw  the  same  condnsions 
from  them  that  the  question  of  negligence  is 
ever  considered  one  of  law  for  the  court. 
Where,  from  the  facts  shown  by  the  evidence, 
although  undisputed,  reasonable  men  might 
draw  diiferent  conclusions  respecting  the  ques- 
tion of  negligence  or  contributory  negligence, 
snch  questions  are  properly  for  the  Jury.  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Shepherd,  20  Okl. 
026,  96  Pac.  243;  Harris  v.  Missouri,  K.  &. 
T.  Ry.  Co.,  24  Okl.  241,  103  Pac  TBS,  24  L. 
B.  A.  (N.  S.)  858;  St.  Louis  &  S.  F.  R.  Co.  v. 
Loftis,  25  Okl.  496,  106  Pac.  824;  Sans  Bois 
Coal  Go.  T.  Janeway,  22  Okl.  425,  09  Pac. 
163;  St.  liouis  &  S.  F.  B.  Co.  v.  Copeland, 
23  Okl.  837,  102  Pac.  104;  Mean  t.  Callison, 
28  OkL  787, 116  Pac.  196." 

Therefore  the  trial  court  properly  refused 
the  instruction  complained  of. 

We   will    next    consider    the    defendant's 
.  tenth  assignment  of  error,  which,  as  stated 
in  the  brief.  Is  as  follows : 

"Error  of  the  district  court  in  rejecting  and 
refusing  the  said  defendant  below  the  right  to 
introduce  in  evidence  a  certain  written  instru- 
ment denominated  Defendant's  Elxhibit  A,  the 
same  being  a  release  or  waiver  of  damages  sign- 
ed by  the  said  plaintiff  below." 

The  record  discloses  that  at  the  time  of  the 
Injury  complained  of  the  defendant.  Pine 
Belt  Lumber  Company,  a  corporation,  owned 
and  operated  at  Ft  Towson  sawmills,  planing 
mills,  and  drying  kilns,  and  in  connection 
therewith  a  line  of  railroad  from  its  mills 
out  into  the  pineries  for  a  distance  of  about 
33  miles,  and  maintained  spurs,  and  switches 
on  its  line,  said  road  being  a  standard  gauge 
railroad  with  steel  rails,  and  rolling  stock 
used  by  the  defendant  consisting  of  7  locomo- 
tives and  engines,  and  single  and  double  deck 
flat  cars  for  hauling  sawlogs  from  the  pin- 
eries to  its  mills,  and  that  It  employed  about 
150  men  working  at  the  mills  and  in  operat- 
ing its  railroad  and  cars,  and  about  the 
same  number  or  perhaps  more  in  the  woods 
or  pineries  engaged  in  getting  logs  to  and 
upon  the  cars ;  the  president  testifying  that 
it  bad  from  300  to  400  men  upon  Its  pay 
rolls. 

The  injury  occurred  on  June  25, 1915,  and 
the  plaintUt  testified  Qiat  he  liad  been  worth- 


ing for  the  defendant  continuously  for  22 
months  preceding  the  injury;  that  he  was 
employed  by  the  defendant's  general  mana- 
ger, John  Coffman,  In  the  business  of  hauling 
with  wagon  and  team  logs  from  the  woods 
along  said  railroad  to  the  loading  place  or 
places  on  the  right  of  way  of  same;  that  it 
was  the  custom  of  said  defendant  company  to 
give  to  Its  employees  passes  or  transporta- 
tion over  its  said  railroad  and  to  permit  them 
to  ride  on  its  trains  operated  over  said  road, 
and  that  he  was  given  such  pass  by  the  de- 
fendant company,  and  that  the  said  CoSman, 
general  manager,  told  him  that,  if  he  took  a 
Job  hauling  logs,  he  Aould  have  a  free  pass 
over  the  road  to  and  from  his  place  of  work 
from  Ft.  Towson,  and  that  he  could  ride  on 
the  engine  of  the  company,  and  that  such 
transportation  was  issued  to  him,  and  that 
be  was  riding  upon  the  same  at  the  time  of 
the  injury,  and  that  be  had  so  ridden  upon 
such  pass  backwards  and  forwards  during 
the  course  of  his  employment;  that  be  was 
coming  in  txom  his  work  on  the  day  of  the 
injury,  and  while  the  tralu  waa  running 
down  the  moimtaln,  the  same  con^sting  of 
six  double  deck  cars  loaded  with  logs  and 
two  engines,  and  while  be  was  on  the  front 
engine,  the  train  started  down  the  mountain 
and  ran  away;  that  at  the  Y,  No.  4  and  engine 
was  down  there  waiting  for  the  train  to  come 
with  the  logs;  such  train  was  standing  on 
the  main  line,  and  there  was  a  switch ;  that, 
as  the  nmaway  train  approached  the  switch, 
the  brakeman,  fireman,  and  engineer  all  Jump- 
ed off  and  that  the  plaintiff  also  jumped,  and 
he  received  his  injuries  when  he  struck  the 
ground;  that  he  was  injured  in  the  several 
ways  set  out  In  his  petition,  and  was  In  bed 
82  days;  when  be  got  out  was  able  to 
walk  with  a  stick  and  crutch,  which  he  did 
for  a  period  of  7  or  8  months  thereafter; 
that  he  suffered  great  pain  as  a  result  of  the 
Injury  and  had  ever  since;  that  he  was  a 
common  laborer,  and  had  no  other  means  of 
earning  his  support,  was  32  years  of  age, 
was  earning  about  $2  a  day,  and  that  his 
life  expectancy  as  shown  by  the  American 
Table  of  Mortality,  which  was  offered  in 
evidence,  was  33.92  years;  that  he  knew 
nothing  of  the  defective  condltloa  of  the 
brakes  on  the  cars  and  engines ;  that  he  had 
paid  out  sums  of  money  for  medical  treat" 
ment  and  servicee,  and  had  contracted  to  pay 
other  sums,  which  he  had  been  unable  to 
pay ;  that  his  injuries  were  permanent ;  that 
he  is  unable  to  perform  any  work  that  re- 
quired him  to  be  on  his  feet,  which  fact  waa 
also  testified  to  by  a  physician.  Dr.  H.  H. 
White. 

The  brakeman,  fireman,  and  engineo:  com- 
posing the  train  crew  all  testified  that  the 
runaway  was  caused  because  the  engine  and 
cars  were  not  supplied  with  brakes  sufficient 
to  control  the  train;  that  there  waa  no 
brake  on  the  train  at  die  time  of  the  accident. 
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and  had  not  been  for  some  montba  prerlons ; 
that  two  of  the  cars  had  air  brakes,  but 
they  were  In  bad  condition,  were  leaking, 
had  leaky  valves.  One  of  the  witnesses 
testified: 

"The  train  didn't  have  any  brakes  or  she 
would  luive  held  her;  the  reason  why  she 
couldn't  hold  her,  she  didn't  have  any  brakes 
on." 

These  witnesses  all  testified  to  the  same 
effect. 

This  testlnKmy  was  disputed  by  the  presi- 
dent of  the  defendant  company  and  the  me- 
chanic stationed  at  the  repair  shops  of  the. 
defendant  out  In  the  pineries.  There  was  no 
testimony  disputing  the  fact  that  the  plain- 
tiff was  injured  and  that  his  injuries  were 
permanent  and  of  the  kind  and  character  al- 
leged in  his  petition,  and  that  he  received 
bis  injuries  in  the  way  and  manner  alleged. 

The  defendant  took  the  position  at  the 
trial  that  It  was  not  engaged  in  the  rail- 
road business  or  that  of  a  common  carrier 
of  passengers  or  freight  for  hire,  and  offered 
In  evidence  paragraph  2  of  its  amended  diar- 
ter: 

"This  corporation  is  organized  for  the  fol- 
lowing purposes;  to  purchase,  sell,  own  and 
lease,  and  generally  deal  in  timber  and  timber 
land;  tO'  manufacture,  purchase,  and  sell  lum- 
ber and  the  products  of  lumber,  at  wholesale 
and  retail;  to  own  and  operate  a  store  of  gen- 
eral merchandise  and  transact  such  other  busi- 
ness as  may  not  be  inconsistent  with  these 
parposes." 

>-<»ncemIng  which  S.  Beckner,  president  of 
the  defendant  comiMmy,  testified  as  follows  : 

"By  Mr.  Jones:  Q.  Mr.  Beckner,  I  will  ask 
you  what  the  Fine  Belt  liamber  Company  uses 
Its  railroad  track  and  locomotives  for.  ▲.  Uses 
them  for  hauling  logs. 

"Q.  I  win  ask  you  if  it  provides  any  way 
or  means  for  carrying  passengers.  A.  No;  not 
aa  a  rule. 

"Q.  Other  than  employees  or  persons  con- 
nected with  the  eompany?    A.  Nothing  at  all. 

"Q.  You  have  no  eoaches,  passenger  coaches, 
have  you?  A.  No,  sir;  we  have  an  old  car 
called  the  grocery  car;  sometimes  people  ride 
in  it  when  it  is  going. 

"Q.  Yon  don't  carry  any  people  in  that  for 
hire,  do  yon?    A.  No. 

"Q.  And  the  purpose  of  your  company,  the 
purpose  of  your  road,  is  to  convey  logs  from 
the  forest  to  the  null  at  Ft.  Towson?  A. 
That's  the  purpose. 

"Q.  That's  what  yon  use  it  for?    A.  Tea.  tHr." 

We  fail  to  find  any  evidence  In  the  record 
to  the  contrary.  We  therefore  conclude  that 
the  defendant  was  engaged  In  the  business 
ot  manufacturing  lumber  and  prodncts  of 
lumber,  and,  as  the  trial  conrt  held,  the  re- 
lation of  master  and  servant  existed  between 
the  parties  at  the  time  of  the  injuries  com- 
plained of,  and  that  the  negligence  charged 
by  the  plaintiff  constituted  In  effect  a  neg- 


lect to  perform  or  pn^erly  observe  one  of 
the  nondelegable  duties  imposed  by  law  upon 
the  master  where  such  relation  is  shown  to 
exist,  that  of  failure  upon  the  part  of  the 
master  to  provide  the  servant  an  ordinarily 
safe  place  In  which  to  work  and  with  ordi- 
narily safe  tools  and  appliances  with  which  to 
work;  that  the  railroad  and  eqaipment  of 
the  defendant  were  merely  instrumental- 
ities used  and  employed  by  the  defendant  in 
the  conduct  of  its  business  of  manufacturing 
and  dealing  in  its  products,  and  in  hauling 
employees  back  and  forth. 

The  allegations  of  tbe  plaintiff  in  his  peti- 
tion were  as  follows: 

(1)  "That  at  all  times  hereinafter  mentioned 
the  defendant  owned  and  operated  a  Inmber 
manufacturing  establishment,  indnding  mills, 
dry  kilns,  and  planers,  at  Ft.  Towson,  in  Choc- 
taw county,  state  of  Oklahoma,  and  in  connec- 
tion therewith  and  as  part  thereof  operated  a 
railroad,  engines,  and  rolling  stock,  which 
railroad  extended  for  some  15  miles  In  a  north- 
erly direction  from  Ft  Towson,  and  along  the 
line  of  which  the  defendant  carried  on  logging 
operations." 

(2)  "That  on  the  2Sth  day  of  Jane,  191S,  this 
plaintUf  was  an  employee  of  the  said  defendant 
company,  engaged  in  hanling,  with  wagon  and 
team,  logs  from  the  woods  along  said  railroad 
to  the  loading  place  and  places  on  the  right  of 
way  of  said  road;  that  it  was  the  custom  of 
the  defendant  company  to  give  to  its  employees 
passes  or  transportation  over  its  railroad  and 
to  permit  them  to  ride  on  its  said  trains  operat- 
ed over  its  said  road,  and  this  plaintUf  was  by 
the  said  defendant  company  given  a  pass  enti- 
tling him  to  ride  on  the  trains  of  said  defend- 
ant cominny  from  Ft.  Towson  out  to  his  plhce 
of  work  on  said  road  and  back  again  to  Ft. 
Towson." 

(8)  'That  it  was  the  duty  of  the  defendant 
to  famish  to  this  plainttfT  a  reasonably  safe 
place  to  work  and  a  reasonably  safe  passage 
to  and  from  his  place  to  work  and  reasonably 
safe  engines  and  roadbed  on  its  said  railroad." 

The  6th  paragraph  of  the  defendant's  an- 
swer was  as  follows: 

"And  this  defendant  further  specifically  al- 
leges and  avers  that  it  does  not  own  and  oper- 
ate a  railroad  as  a  common  carrier,  but  simply 
lias  said  track  as  a  tramway  for  the  purpose 
of  conveying  logs  from  the  forest  to  the  saw- 
mills of  said  defendant  as  alleged  in  plaintifl's 
petition,  and  is  in  no  wise  engaged  In  the  car- 
rying of  passengers  aa  a  common  carrier  upon 
its  said  railroad." 

Upon  these  Issues  the  court  diarged  the  Ju- 
ry as  follows: 

"(1)  You  are  instructed  that  negligence  is 
the  failure  to  exercise  that  degree  of  care  and 
diligence  as  an  ordinary  prudent  person  would 
exercise  in  his  own  affairs  of  ordinary  impor- 
tance under  like  or  similar  dreumstances. 

"(2)  Contributory  negligence  is  negligence 
of  the  plaintiff  amonnting  to  want  of  ordinary 
care  on  his  part,  which,  concnrring  or  co-oper- 
ating with  a  negligent  act  of  the  defendant.  Is 
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the  proximate  came  or  occuion  tor  the  injury 
complained  of. 

"(3)  Where  neEligenee  on  the  part  o(  the 
defendant  is  eetablisbed,  and  the  defense  is  con- 
tributory negligence,  yon  are  instructed  that 
such  defense  la  an  affirmative  defense,  and 
most  be  established  by  a  preponderance  of  the 
testimony. 

"(4)  Assumption  of  risk  is  where  a  person 
knows,  or  by  exercise  of  ordinary  care  should 
know,  the  risk  to  which  he  Is  exposed. 

"(6)  Ton  are  instructed  that  under  the  law 
and  the  evidence  in  this  case  the  plaintiff  was 
an  employee  of  the  defendant,  and  entitled  to 
an  of  the  protection  that  the  law  gives  to  an 
employee,  and  in  this  connection  you  are  in- 
structed that  the  relation  of  master  and  servant 
existed,  and  that  it  was  the  duty  of  the  master 
to  famish  the  employees  a  reasonably  safe 
place  to  work,  and  this  duty  extends  to  going 
and  coming  from  place  of  work  on  the  prem- 
ises or  engines  of  the  defendant,  and  yon  are 
therefore  instructed  that  if  you  find  and  be- 
Ueve  from  the  evidence  in  this  case  by  a  pre- 
ponderance thereof  that  the  plaintiff  was  injur- 
ed while  in  the  exerdae  (tf  ordinary  care  and 
ymdence,  and  that  hia  injury  was  a  result  of 
the  ne^lgence  of  hia  employer,  in  permitting 
tile  brakes  at  Its  engine  and  train  to  get  out 
and  remain  oat  of  repair,  then  yonr  verdict 
ahould  be  for  the  {dalntifl. 

"(6)  Ton  are  instructed  that  under  the  law 
of  tiiia  state  an  employer  is  reaponsible  in  dam- 
agea  for  personal  injury  caused  an  employea 
who  was  himsdf  in  the  exercise  of  due  care  and 
diligence  at  the  time  ha  was  injnred,  by  rea- 
son of  any  defect  in  the  conditlott  of  the  ma- 
chinery or  appliance  connected  with  or  need 
in  the  business  of  the  employer,  which  aroae 
or  had  not  been  discovered  or  remedied  owing 
to  the  negligence  of  the  employer,  or  of  any 
person  intrusted  by  the  employer  with  the  duty 
of  inspection,  repair,  or  seeing  that  the  ma- 
chinery or  appliancea  were  in  proper  condition. 
Therefore,  if  you  find  and  beUeve  from  the 
evidence  in  this  canae,  by  a  preponderance 
thereof,  that  the  plaintilf  waa  injured,  by  rea- 
son of  any  defect  in  the  condition  of  the  brakes 
on  the  engine  or  train  testified  about,  and  that 
said  defect  had  arisen  or  had  not  been  dis- 
covered or  remedied  by  reason  of  the  negligence 
of  the  defendant  or  its  servants  intrusted  with 
the  duty  of  repair,  inspection,  or  of  seeing  that 
the  machinery  and  appliances  were  in  proper 
condition,  and  that  the  plaintiff  waa  at  the  time 
of  his  Injnry  in  the  exercise  of  due  care  and 
diligence,  then  your  verdict  ahould  be  tor  the 
plaintiff. 

"(7)  Ton  are  further  Intrtructed  in  this  ease 
that,  if  you  find  that  the  plaintiff  was  negligent, 
and  that  such  negligence  of  the  plaintiff  amount- 
ed to  a  want  of  ordinary  care  and  diligence, 
contributing  to  bring  about  bis  injury,  even 
though  you  should  find  that  the  defendant  was 
negligent,  then  it  would  by  your  duty  to  re- 
turn a  verdict  in  favor  of  the  defendant. 

"(8)  Tou  are  instructed  that,  if  yon  find  and 
believe  from  the  evidence,  by  ft  preponderance 
thereof,  that  the  plaintiff  by  reason  of  the 
negligence  of  the  defendant  was  placed  in  a 
position  of  peril,  and,  to  save  himself  from  an- 
ticipated injury,  jumped  and  was  thereby  in- 
jured, tiien  such  Jumping  does  not  constitute 


contributory  neiJigeBee,  provided  you  find  and 
believe  that  he  acted  as  an  ordinarily  prudent 
and  careful  man  would  have  acted  under  simi- 
lar circumstances.  In  this  connection  the  court 
instructs  you  that  persons  under  immlnency  of 
peril  may  not  be  required  to  exercise  all  of  the 
presence  of  mind  and  care  of  a  prudent  and 
careful  man  out  from  under  such  danger." 

[S]  Article  23  of  the  Cioiutitatlon  provides: 

"Sec.S.  The  Legislature  shall  paaa  lawa  to 
protect  the  health  and  safety  of  employees  in 
factories,  in  mines,  and  on  raOroads.    *    •    * 

"Sec.  7.  The  right  of  action  to  recover  dam- 
ages for  injuries  resulting  In  death  shall  never 
t>e  abrogated,  and  the  amount  recoverable  shall 
not  be  subject  to  any  statutory  limitation. 

"Sec.  8.  Any  provision  of  a  contract,  express 
or  implied,  made  by  any  person,  by  which  any 
of  the  benefits  of  this  Constitution  ia  aought  to 
be  waived,  shall  be  null  and  void." 

R.  L.  1010, 1  87T6,  provides: 

"An  employer  shall  be  responaible  In  dam- 
ages for  personal  injnry  eanaed  to  an  employee 
who  was  himself  in  the  exerdae  of  due  care 
and  diligence  at  the  time  he  waa  injured,  by 
reason  of  any  defect  in  the  condition  of  the 
machinery  or  appliances  connected  with  or  need 
in  the  bnsiness  of  the  employer  whidi  arose, 
or  had  not  been  discovered  or  remedied  owing 
to  the  negligence  of  the  employer  or  of  any 
person  entrusted  by  him  with  the  duty  of  in- 
spection, repair,  or  of  seeing  that  the  machinery 
or  appliancea  wero  in  proper  condition." 

Section  072,  statute  snpra,  provides: 

"Those   contracts   are   unlawful  which   are: 
"First.  Contrary  to  an  expresa  provision  of 

law. 
"Second.  Contrary  to  the  p<diey  of  expreas 

law,  though  not  expresaly  prohibited." 

In  28  Oya  1004,  tt  is  said: 

"A  contract  between  master  and  aervant  be- 
fore the  happening  of  an  Injury,  whereby  the 
servant,  in  consideration  of  the  emidoyment  or 
of  the  wages,  agreea  to  relaaae  and  discliarge 
hia  master  from  liability  on  account  of  injuries 
caused  by  the  negligence  of  his  master  or 
of  the  latter's  servants,  is  void  aa  against 
public  policy,  espedally  where  audi  contracts 
are  forbidden  by  statute  or  when  the  liability 
is  of  statutory  origin." 

In  Labatt's  Master  and  Servant,  toL  S, 
p.  6972,  it  la  said: 

"The  doctrine  supported  by  a  great  prepon- 
derance of  American  authority  is  that  a  con- 
tract by  which  a  aervant  agreea  to  exempt  his 
master  absolutely  for  such  injuries  as  may 
thereafter  be  caused  by  the  negligenoe  either 
of  the  master  himself  or  of  an  employee  whose 
negligence  is  imputed  to  him  is  invalid,  aa  be- 
ing contrary  to  public  policy." 

The  contract  in  qaesUoD,  being  sach  a 
contract  as  is  forbidden  b/  tbe  Constttutioa 
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WRIOHT  et  al.  v.  WAQGONER  tt  iL 
(No.  9687.) 

(Supreme  Conrt  of  Oklahoma.   Dec  14^  VKSO.) 

Appeal  and  arror  •a>773(2)— Appeal  diamlaa- 
•d   far   waat   of   proseeatioa    wbera   briafa 
wera  aot  filed. 
Where  no  brieta  are  filed,  aa  required  by 
Bole  7  (47  OU.  yi,  165  Pac.  Til)   of  the  Su- 
preme Court,  the  appeal  will  be  diamlaaed  for 
wast  of  proaecntion. 

Error  from  District  Oonrt,  Major  Ooimty; 
dames  B.  Colllaon,  Jadge. 

Action  between  Grace  Wrl^t,  Indivldaally 
and  as  administratrix  of  the  estate  of  7a&  H. 
Slattery,  deceased,  and  another,  against  A.  O. 
Waggoner  and  another.  There  was  a  Judg- 
m«>t  for  the  latter,  and  the  former  bring 
error.    Writ  dismissed. 

J.  P.  Brans,  of  Falrrlew,  for  plaintiffs  In 
error, 

Tom  B.  WllUs,  of  Fairvlew,  for  defendants 
Id  errer, 

HIGGINS,  J.  This  canse  was  submitted 
April  20,  1920.  In  accordance  with  a  stlpnlar 
tl(Hi  duly  filed,  plaintiffs  in  error  were  grant- 
ed 30  days  from  that  date  within  which  to 
file  their  brief.  On  May  26th,  thereafter, 
plaintiffs  In  error  were  granted  a  further  ex- 
tension of  80  days.  No  briefs  baring  been 
filed  In  the  cause  within  the  extensions  of 
time  granted  and  no  furUier  time  having  been 
requested  (47  OkL  yl,  166  Pac  vll),  the  appeal 
Is  dismissed  for  want  of  prosecution.  Blanlot 
T.  Carbon  OoslI  Co.,  76  Okl.  16,  183  Pac.  880 ; 
Cant  well  t.  Patterson,  174  Pa&  7S4;  Balch  r. 
Plckard.  179  Pac.  10. 

BAINEY,  O.  J.,  and  HARBISON,  EANB, 
PITOHrORD,  JOHNSON,  McNBILL,  BAI- 
LEY, and  COLLIIDB,  JJ.,  concar. 
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and  statutes  of  this  state,  la  therefore  yold  M  | 
against  public  {tolky.    The  same  was  not  a  |  MURPHY  v. 
defense  to  the  rlaintUTs  eaifse  of  action,  and 
the  trial  court  proi>erly  excluded  It 

The  remaining  assignments  of  the  defend- 
ant go  to  the  questions  of  giring  Instructions 
to  the  Jury  and  rulings  of  the  trial  court  ex- 
dnding  testimony.  We,  on  examination,  of 
the  record,  find  that  there  Is  no  merit  In  the 
contention  made,  and  the  Judgment  of  the 
trial  court  to  affirmed. 
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(SylUaiu  by  a«  Court.) 

1.  Appeal  and  error  «=9500(l),  501(1),  520(1) 
—Motions,  rulings,  and  exeeptloas  thereto 
not  reviewable  on  transcript. 

A  transcript  brings  up  for  review  only  the 
record  proper,  and  motions,  the  rulings  thereon, 
and  exceptions  thereto,  being  no  part  of  the 
record  proper,  cannot  be  considered  on  tran- 
script. 

2.  Appeal  and  error  ^s>356  —  No  JnrlsdleNoa 
where  transorlpt  was  filed  oiore  than  six 
months  after  Jadgmeat. 

Where  the  appeal  la  by  tranacript  and  is 
filed  in  the  Supreme  C!oart  more  than  six 
months  after  the  last  proceeding  which  can 
be  considered  on  transcript,  thla  court  is  with- 
out authority  to  reriew  the  action  of  the  trial 
court. 

3.  Appeal  and  error  4=>356  — No  Jurlsdiotlon 
whea  prooeedlngs  la  error  aot  taken  within 
alx  moatlis. 

Under  chapter  18,  Laws  1910-11,  proceed- 
ings in  error  in  the  Supreme  Court  must  be 
brought  within  alx  months  firom  the  data  of  the 
rendition  of  the  Judgment  or  order  from  which 
the  appeal  is  sought  to  be  taken,  and,  when 
not  BO  brought,  this  court  is  without  Jurisdic- 
tion to  review  such  final  order. 

Appeal  from  District  (}onrt,  Texaa  C(ranty; 
Arthur  O.  Sutton,  Judge. 

Action  by  tbe  Comley  Lumber  Company,  a 
corporation,  against  John  B.  Murphy  and  N. 
Y.  Oldham.  Judgment  for  plaintiff,  and  de- 
foidant  Mnrpby  appeals.    Dismissed. 

G.  W.  Sawyer,  of  Guymon,  for  plaintiff  In 
error. 

John  L  Gleason,  of  Enid,  and  H.  E.  G.  Put- 
man,  of  Guymon,  time  defendants  In  error. 

BAINEY,  C.  J.  The  motion  to  dismiss,  to 
which  there  has  been  no  response,  is  on  the 
ground  that  the  appeal  has  been  filed  out  of 
time,  and  that  therefore  the  court  is  without 
Jurisdiction  to  entertain  the  appeal. 

The  record  shows  that  Judgment  was  enter- 
ed on  May  81,  1919.  The  record  of  the  trial 
court,  as  corrected,  shows  that  motion  for 
new  trial  was  overruled  on  June  5, 1919.  No 
error  is  assigned  thereon. 

[1,2]  Petition  in  error,  with  transcript 
attached,  was  filed  in  this  court  April  3, 
1920.  The  appeal  being  by  transcript,  which 
brings  yp  only  the  record  proper,  and  motions, 
the  rulings  thereon,  and  the  exceiitlOBS  dkereto 
being  no  part  of  tbe  record  proper,  the  Judg- 
ment entry  of  May  31,  1919,  is  the  last  pro- 
ceeding iB  this  case  whi(di  can  be  considered 
as  a  part  of  the   transcript     Williams  ▼. 
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Kelly,  71  OkL  — ,  176  Pac.  204;  Polsom  t. 
BlUy,  78  OU.  146,  189  Paa  188;  MorrisMi  v. 
W.  L.  Green  Ctomm.  Co.,  61  Okl.  287,  161 
Pac.  218. 

[3]  The  appeal  wag  filed  In  this  court 
more  than  six  months  from  the  rendition  of 
Judgment.  Under  chapter  18,  Sess.  Laws 
1910-11,  proceedings  In  error  In  the  district 
court  must  be  brought  within  six  months 
from  the  date  of  the  rendition  of  the  judg- 
ment or  order  from  which  the  appeal  Is 
sought  to'  be  taken,  and,  when  not  so  brought, 
this  court  Is  without  jurisdiction  to  review 
such  final  order.  Perry  v.  Werline,  77  OtL  92, 
186  Pac.  940,  and  cases  therein  cited;  Wood 
V.  McEwen,  4B  Okl.  11,  144  Pat  590. 

For  the  reasons  stated,  the  appeal  la  dis- 
missed. 

All  the  Justices  concur. 


(80  Okl.  68) 

JOHNSON  et  aL  V.  HEN8HAW.    <No.  9890.) 

(Supreme  Court  of  Oklahoma.    Dec.  14,  1920.) 

(Byllahua  iv  the  Court.) 

1.  Appeal  and  error  «=s)300,  528(1)— Errors  at 
trial  not  reviewable,  where  motion  for  new 
trial  not  filed  within  three  days;  motion  for 
new  trial  and  order  overruling  It  not  pre- 
sented by  transcript 

Section  6035,  Rev.  Laws  1010,  requiring  a 
motion  for  a  new  trial  to  be  filed  witbin  three 
days  after  verdict,  is  mandatory;  and,  in  the 
absence  of  a  sbowing  that  the  party  filing  it  has 
been  unavoidably  prevented  from  filing  It  with- 
in the  time  specified  in  said  statute,  this  conrt 
cannot  consider  it,  or  review  the  errors  occur- 
ring at  the  triaL 

2.  Guardian  and  ward  «=9l62(l)— Superior  or 
.district  court  has  Jurisdiction  of  action  against 

personal  representatives  and  sureties  of  de- 
ceased guardian  for  settlement. 
Where  a  guardian  dies  without  an  account- 
ing and  without  settlement  of  his  affairs  as 
guardian  having  been  made  in  the  county  court, 
his  former  ward  may  maintain  an  action  in 
the  superior  or  district  court  against  his  per- 
sonal representatives  and  the  sureties  on  his 
bond  as  guardian,  for  such  an  accounting  and 
settlement. 

Appeal  from  District  Court,  Mcintosh 
County;  R.  W.  Hlgglns,  Judge. 

Action  by  Willie  Henshaw,  a  minor,  by 
Pleas  Henshaw,  ber  legal  guardian,  against 
A.  O.  Johnson  and  another.  Judgment  for 
plaintlft,  and  defoidants  appeal.    Affirmed. 

Claude  A.  Nlles,  of  Checotah,  for  plaintiffs 
In  error. 

J.  B.  Lucas  and  Britton  H.  Tabor,  "both  of 
Cbecotab,  for  defendant  in  error. 

BAII/EY,  J.  This  action  was  begun  In  the 
district  court  of  Mcintosh  county  by  defend- 


ant In  error  to  reeoTer  of  tbe  plaintiffs  In 
error  the  sum  of  $3,100.50,  as  the  bondsmen 
of  Felen  B.  Mcintosh,  deceased.  It  being  al- 
leged that  the  said  guardian  had  misappro- 
priated said  siui,  the  proceeds  of  certain 
lands  sold  by  said  guardian  and  belonging  to 
WlUle  Henshaw,  nCe  Mcintosh,  defendant  in 
error.  The  petition  further  alleges  that  after 
dissipating  and  misappropriating  said  fund, 
said  guardian  died  without  msking  any  re- 
port or  accounting  to  the  county  court. 
Plaintiffs  In  error  filed  their  answer,  admit- 
ting the  execution  of  said  bond,  but  denying 
that  said  guardian  had  misappropriated  any 
moneys  or  funds,  and  denying  the  Jurisdiction 
of  the  district  court  to  try  the  cause  or  ren- 
der Judgment  against  the  defendants  there- 
for. 

Stipulation  was  filed,  waiving  the  right  to 
trial  by  Jury,  and  agreeing  that  the  cause  be 
heard  by  the  court  The  cause  was  tried  to 
the  conrt  on  the  l3th  day  of  March,  1917,  ana 
at  the  conclusion  of  the  hearing  of  evidence 
the  court  announced  that  it  would  reserve 
decision  and  take  the  matter  miier  advise- 
ment Thereafter,  on  the  81st  day  of  July, 
1917,  the  court  announced  that  fudgment 
would  be  entered  for  plaintiffs,  defendants  In 
error  here,  in  the  sum  of  $650,  and  Judgment 
was  entered  accordingly.  The  record  fur- 
ther discloses  Judgment  in  due  and  regular 
form,  rendered  on  the  19th  day  of  October  in 
favor  of  plaintiff,  defendant  in  error  here. 
In  the  sum  of  $1350.  On  the  23d  day  of 
October,  1917,  plaintiff  in  error  filed  a  motion 
for  a  new  trial,  which  motion  was  In  due 
time  heard  and  overruled,  and  the  cause 
appealed  to  this  court 

It  will  be  noted  that  the  final  Judgment 
was  rendered  in  this  cause  on  tbe  19th  day 
of  October,  and  that  tbe  motion  for  a  new 
trial  was  filed  on  the  23d  day  ot  October, 
1917. 

[1  ]  It  is  first  c(wtended  that  the  trial  conrt 
erred  In  setting  aside  the  Judgment  rendered 
on  July  31,  1917.  In  many  cases  fron  tbls 
court  the  role  as  announced  In  Joiner  t. 
Goldsmith,  25  OkL  840,  107  Paa  733,  has  been 
quoted  and  approved.   There  it  was  said: 

"On  March  20,  1908,  or  four  days  later,  de- 
fendant filed  motion  for  a  new  trial,  which  was 
overruled.  Defendant  brings  tbe  case  here,  and 
assigns  for  error  that  the  court  erred  in  over- 
ruling bis  motion  for  a  new  trial.  But  we  can- 
not consider  it  for  the  reason  that  tbe  mo- 
tion was  filed  out  of  time.  Snyder's  Comp. 
Laws  Okl.  §  6827,  requiring  that  the  motion  be 
filed  within  three  days  after  the  verdict  is 
mandatory;  and.  In  the  absence  of  a  showing 
that  the  party  filing  it  has  been  unavoidably 
prevented  from  filing  it  wittiin  the  time  specified 
by  the  statute,  this  court  cannot  consider  it 
or  review  the  error  occurring  upon  the  triaL" 

The  failure  to  file  said  motion  for  a  new 
trial  within   tbe  time  required  by  statuta 
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brings  the  record  of  tbls  case  to  this  court 
only  by  transcript,  bat,  as  was  said  by  this 
court  In  Wells  t.  McArthur,  77  Okl.  279,  188 
Pac.  822: 

"The  motion  to  yacate  Judgment  and  for  a 
new  tria],  and  the  action  of  the  trial  court  in 


or  leas  than  the  general  ad  ralorem  tax  for  all 
purposes  would  be  on  the  property  of  such  pro- 
ducer subject  to  taxation  in  the  district  or  dis- 
tricts where  the  same  is  situated,  including  the 
value  of-  oil,  gas,  or  mineral  lease,  or  of  the 
mining  or  mineral  rights,  the  machinery,  eqnip- 
,  ment  or  appliances  used  in  the  actual  opera- 
overruling  the  motion,  being  no  part  of  the  rec-  !  tion  of  in  and  around  any  such  well  or  mine, 
ord  without  case-made  or  bill  of  exceptions, '  the  value  of  the 


cannot  be  presented  to  this  court  by  transcript." 

See  Putnam  t.  Western  Bank  Supply  Co., 
38  Okl.  152,  132  Pac.  483;  Cable  v.  Myers, 
43  Okl.  302,  142  Pac.  1114;  Myers  et  al.  v. 
Hunt  et  al.,  45  OkL  140,  145  Pac.  328;  Wil- 
liams V.  Kelly,  176  Pac.  204. 

It  affirmatively  appears  that  motion  for  a 
new  trial  was  not  filed  within  the  time  re- 
quired by  statutes.  In  the  absence  of  any 
excuse  as  to  why  such  motion  was  not  so 
filed,  errors  assigned  on  account  of  the  over- 
ruling of  the  same  by  the  trial  court  will  not 
be  considered  by  this  court 

(2]  This  conclusion  answers  every  conten- 
tion of  plaintiff  In  error  except  the  second, 
where  it  is  contended  that  the  district  court 
had  no  jurisdiction  to  render  jadgmrait  in  the 
cause.  But  in  Donnell  t.  DanSby,  68  Okl. 
165;  159  Pac.  317,  after  reviewing  various 
authorities,  this  court  held: 

"Where  a  guardian  dies  without  an  account- 
ing and  settlement  of  hii  afCairs  as  guardian 
having  been  made  In  the  county  court,  his  for- 
mer wards  may  maintain  an  action  in  the 
•  •  •  district  court  against  •  •  •  the 
sureties  on  bis  bond  as  guardian  for  sndi  ac- 
counting  and  settlement." 

See  Morey  y.  Christians,  169  Pac.  887;  Ti- 
tle Guaranty  Co.  v.  Burton,  170  Pac.  1170. 

For  the  reasons  assigned,  the  judgment  of 
the  trial  court  is  affirmed. 

All  the  Justices  concur. 


(80  Okl.  62) 

EXCHANGE  OIL  CO.  V.  STATE. 
(No.  1 1355.) 

(Supreme  Court  of  Oklahoma.    Dee.  14, 1920.) 

(Syttahut  iv  ti^e  Oowrt.) 

I.  Taxation  «=3452— Gross  production  tax  law 
not  Invalid,  as  denying  opportunity  to  be 
heard. 
While  the  Gross  Production  Act  of  1916 
(Laws  Ex.  Seas.  1016,  c.  39)  does  not  ex- 
pressly give  the  taxpayer  the  right  to  appear 
and  contest  the  action  of  the  state  auditor  in 
revising  and  increasing  the  return  of  the  value 
of  bis  gross  production  made  by  the  taxpayer, 
the  same  purpose  is  accomplished  by  the  part 
of  the  act  (section  1)  which  provides:  ""The 
state  board  of  equalization,  upon  its  own  initia- 
tive, may,  and  upon  complaint  of  any  person 
who  claims  that  he  is  taxed  too  great  a  rate 
hereunder,  shall,  take  testimony  to  determine 
whether  the  taxes  herein  imposed  are  greater. 


oil,  gas,  asphalt  or  any  of 
the  said  mineral  ores  produced  and  any  other 
element  of  taxable  value  in  lieu  of  which  the 
tax  herein  is  levied." 

2.  Taxation  (g=9485(4)— On  protest  against  ac- 
tion of  auditor,  board  of  equalization  should 
take  evidence  as  to 'gross  production  tax. 

In  view  of  the  construction  we  place  upon 
the  gross  production  law  of  1916,  it  is  clear 
that  the  board  of  equalization  erred  in  sustain- 
ing the  demurrer  to  the  evidence  offered  by  the 
taxpayer. 

(Additiondt  BylUbu*  by  Bditoriai  Staff.) 

3.  Taxation  «=3493(8)— On  appeal,  court  oan 
only  review  questions  within  Jurisdiction  of 
board  of  •qaallzatloo. 

On  appeal  from  the  board  of  equalization 
under  the  gross  production  tax  law,  the  Su- 
preme Court  can  only  review  such  questions  as 
the  board  has  jurisdiction  to  pass  on  in  the  par- 
ticular proceeding. 

4.  Taxation  ^s>556— Gross  production  tax  paid 
under  protest  must  be  retained  as  special 
deposit. 

The  gross  production  tax  law  requires  the 
auditor  to  retain  taxes  paid  under  protest  as  a 
special  deposit  until  the  matters  in  dispute  are 
setUed. 

8.  Constitutional  law  «s»284( I)— Taxation  i8=> 

452— Payment  of  tax  may  be  mads  condition 

precedent  to  testing  validity. 

The  Legislature  may,  without  violating  the 

due   process   clause    of   the   state   or   United 

States  Constitution,  properly  provide  for  the 

payment  of  a  tax  as  a  condition  precedent  to 

testing  its  correctness  and  vahdity. 

6.  Taxation  «s>469  — When  gross  production 
taxes  are  more  or  less  than  ad  valorem  taxes, 
rate  should  be  changed. 

Under  the  gross  production  tax  law,  if  the 
board  of  equalization  finds  that  taxes  imposed 
are  greater  or  less  than  the  general  ad  valo- 
rem tax,  it  becomes  its  duty  to  raise  or  lower 
the  rate,  in  order  to  make  the  taxes  imposed 
conform  to  an  ad  valorem  basis. 

7.  Taxation  «S3382— Valuation  for  ad  valorem 
taxes  as  equalized  furnishes  fair  test  of 
amount  of  gross  production  tax. 

The  valuation  placed  on  property  taxed  on 
an  ad  valorem  basis  by  the  taxing  authoritieB 
of  the  district,  as  equalized  by  the  state  board 
of  equalization,  furnishes  a  fair  test  for  deter- 
mining whether  taxes  imposed  under  the  gross 
production  tax  law  are  greater  or  less  than 
the  general  ad  valorem  tax  would  be. 

Bainey,  O.  J.,  and  McNeDl,  Jn  dissenting  hi 
part. 
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Appeal  from  State  Board  of  Eqnalizatlon. 

Proceeding  before  the  State  Board  of 
Bquallzatlon,  on  complaint  of  the  Bzchange 
Oil  Company  In  the  matter  of  Its  gross  pro- 
duction tax.  From  the  action  of  the  Board, 
the  on  Company  appeals.  Beversed  and 
remanded,  with  dlrecttons. 

Edw.  H.  Chandler,  Sammers  Hardy,  Wm. 
O.  Beall,  and  Thos.  J.  Hanlou,  all  of  Tulsa, 
and  J.  8.  Boss  and  H.  C.  Thurman,  both  of 
Oklahoma  City,  for  plalntlfl  In  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  E.  L.  Fol- 
ton,  Asst  Atty.  Gen.,  for  the  State. 

KANE,  J.  This  is  an  appeal  from  the  ac- 
tion of  the  state  board  of  equalization  In  the 
matter  of  certain  complaints  made  by  the 
plaintiff  In  error  herein  against  the  action 
of  the  state  auditor  in  increasing  its  gross 
production  tax. 

[3]  There  are  numerous  assignments  of 
error  presented  for  review,  based  upon  the 
assumption  that  the  state  board  of  equaliza- 
tion was  without  Jurisdiction  to  hear,  re- 
vise, and  determine,  as  an  appeal,  the  action 
of  the  state  auditor  in  increasing  the  gross 
production  return  made  by  the  appellant; 
but,  as  we  view  the  case,  it  is  only  our  duty 
to  review  such  questions,  if  any,  as  the  board 
of  equalization  has  Jurisdiction  to  pass  upon 
in  this  particular  proceeding. 

In  order  to  determine  what  questions,  if 
any,  are  presented  for  review  by  the  record 
before  us,  it  la  necessary  to  briefly  examine 
the  laws  under  which  the  taxes  complidned 
of  were  levied  and  this  proceeding  was  com- 
menced. The  original  gross  production  law 
was  contained  In  the  act  of  May  26,  1008 
(Laws  1007-08,  c.  Tl,  art  2),  which  is  found 
revised  in  the  Laws  of  1910,  as  section  7464 
and  related  sections.  In  this  act  the  rate 
of  taxation  was  fixed  at  one-half  of  1  per 
cent,  of  the  gross  receipts  from  the  total 
production  of  petroleum  or  other  mineral  oil 
or  natural  gas,  and  was  in  addition  to  the 
taxes  levied  against  the  operator  on  an  ad 
valorem  basis.  In  1915  this  law  was  amend- 
ed by  fixing  the  rate  of  taxation  at  2  per 
cent,  of  the  gross  value  of  the  production 
of  petroleum  or  mineral  oil  or  natural  gas, 
which  tax  was  declared  to  be  in  lien  of 
any  other  method  of  taxing  said  property 
that  might  be  levied  and  collected  upon  an 
ad  valorem  basis,  upon  the  equipment  and 
maohlnery  in  and  around  any  well  produc- 
ing natural  gas  or  petroleum,  or  other 
mineral  oil,  and  used  in  the  actual  operation 
of  such  producing  well,  from  which  a  gross 
production  tax  was  to  be  collected  under 
that  act 

The  Legislature  of  1916  again  amended 
the  gross  production  tax  laws  in  several  ^r- 
ticulars,  and  it  is  this  latter  act  that  we 
are  called  upon  to  consider.  The  gross  ^ro- 
ducUon  tax  law  of  1916  (chapter  39,  p.  102, 


Sess.  Laws  1916)  provides  generally  that 
every  person,  firm,  or  corporation  engaged 
in  ttie  production  of  petroleum  or  other 
crude  oil  or  other  mineral  oil  or  natural  gas 
shall  in  30  days  after  the  expiration  of  the 
quarter-annual  period  ending  on  the  last  day 
of  March,  1916,  and  of  each  quarter-annual 
period  thereafter  expiring,  respectively,  on 
the  last  day  of  June,  September,  December, 
and  March  of  each  year,  file  with  the  s&te 
auditor  a  statement  under  oath  showing  the 
location  of  each  oil  or  gas  well  operated 
by  It  the  last  preceding  quarter-annual 
period,  the  kind  of  such  mineral  oil  or  gas 
produced,  the  gross  amount  thereof  produc- 
ed, and  the  actual  cash  value  thereof  at  the 
place  of  production,  the  amount  of  the  royal- 
ty payable  thereon,  if  any,  when  payable, 
and  whether  it  is  claimed  that  such  royalty 
is  exempt  from  taxation  by  law,  and  the 
facts  on  which  such  dalm  of  exemption  is 
based,  and  with  such  InformaWon  pertaining 
thereto  as  the  auditor  may  require,  and  shall 
at  the  same  time  pay  to  the  state  auditor  a 
tax  equal  to  3  per  centum  of  the  gross  value 
of  the  production,  less  the  royalty  Interest. 
Another  part  of  the  act  provides  that  the 
state  auditor  shall  have  power  to  ascertain 
and  determine  whether  or  not  any  return 
made  by  the  taxpayer  is  a  true  and  correct 
return  of  the  gross  production,  and  of  the 
value  thereof,  of  such  corporation,  and  to 
ascertain  the  correct  amount  and  compute 
the  tax  accordingly.  Another  part  of  the 
act  provides  that  the  taxes  thus  imposed 
shall  be  in  full  and  in  lieu  of  all  taxes  by 
the  state,  county,  city,  towns,  townships, 
school  districts,  and  other  municipalities, 
except  that  oil  in  storage  on  hand  at  the 
date  property  is  asse.ssed  for  general  and  ad 
valorem  taxation,  for  any  subsequent  tax 
year,  shall  be  assessed  and  taxed  as  other 
property  within  the  taxing  district  in  which 
such  property  is  situated  at  the  time. 
.  In  the  case  at  bar  the  taxpayer  made  his 
return  as  provided  by  law,  whereupon  the 
state  auditor,  being  dissatisfied  therewltli, 
exercised  the  power  conferred  npon  him  to 
ascertain  the  correctness  of  the  return  made 
by  the  taxpayer,  and,  finding  that  the  return 
was  untrue,  proceeded  to  find  what  he  con- 
sidered the  correct  amount  of  the  gross  pro- 
duction involved  and  the  value  thereof,  which 
sum  exceeded  by  a  large  amount  the  return 
made  by  the  taxpayer  and  the  taxes  due 
thereunder.  Thereupon  the  State  auditor  de- 
manded of  the  appellant  payment  of  the  ad- 
ditional sums  found  to  be  due,  and  thereafter 
the  appellant  paid  the  state  auditor  said 
sums,  and  at  the  time  of  making  said  pay- 
ment  filed  a  written  protest  under  oath,  set- 
ting forth  his  grounds  of  objection  to  the 
payment  of  said  sum  as  provided  by  another 
section  of  the  taxing  law.  Thereafter  the 
several  protests  of  the  appellant  were  set  for 
hearing  before  tb^  state  board  of  equallsa- 
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Hon,  at  which  time  the  appellant  appeared  by 
Its  attorneys,  and  the  state  appeared  by  Mr. 
Fulton,  Assistant  Attorney  Qeneral,  where- 
npon  tht'  several  protests  were  consoUdated 
and  heard  together,  and  considered  as  one 
protest  Thereupon  statements  of  the  case 
were  made  by  the  respective  counsel,  after 
which  evidence  was  offered  In  supiwrt  of  the 
grounds  of  complaint  set  forth  In  the  several 
written  protests.  At  the  conclusion  of  all 
the  evidence  a  demnrrer  filed  by  the  Attor- 
ney General  on  behalf  of  the  state  was  sus- 
tained, and  the  protests  of  the  appellant  dis- 
missed. 

The  part  of  the  act  oA  1916  under  which 
this  proceeding  was  commenced  provides  as 
follows: 

"The  state  board  of  eqnallcation,  upon  Its 
own  initiative,  may,  and  upon  complaint  of  any 
person  who  dalma  that  he  U  taxed  too  great 
a  rate  hereunder,  shall,  take  testimony  to  de- 
termine whether  the  taxes  herein  imposed  are 
greater,  or  less  than  the  general  ad  valorem 
tax  for  all  purposes  would  be  on  the  property 
of  snch  producer  subject  to  taxation  in  the 
district  or  districts  where  the  same  is  situ- 
atedt  including  the  value  of  oO,  gas,  or  min- 
eral lease,  or  of  the  mining  or  mineral  rights, 
the  machinery,  equipment  or  appliances  used  in 
the  actual  operation  of  In  and  around  any  such 
wdl  or  mine,  the  value  of  the  oil,  gas,  asplialt 
or  any  of  the  said  mineral  ores  produced  and 
any  other  element  of  taxable  value  in  lien  of 
wUch  the  tax  herein  is  levied.  The  said  board 
shall  have  power  and  it  shall  be  its  duty  to 
raise  or  lower  the  rates  herein  imposed  to  con- 
form thereto.  An  appeal  may  be  had  from  the 
dedsion  of  the  state  board  of  equalisation 
thereon,  by  any  person  aggrieved,  to  the  Su- 
preme Court,  in  Uke  manner  and  with  like  ef- 
fect as  provided  by  law  in  other  appeals  from 
said  board  to  said  court:  Provided,  that  after 
such  tax  has  l>een  collected  and  distributed, 
or  paid  without  protest,  no  complaint  with  ref- 
erence to  rate-  thereof  shall  be  heard  or  eon- 
aidered."    Section  1. 

[1]  The  principal  ground  of  complaint  on 
the  part  of  the  appellant  Is  that  the  gross 
production  law  hereinbefore  outlined,  or  at 
least  that  part  of  It  which  gives  the  state 
auditor  power  to  revise  and  correct  the  re- 
turn made  by  the  taxpayer.  Is  void  because 
It  Tiolates  that '  principle  of  constitutional 
law  which  gives  the  taxpayer  the  right  to 
appear  and  be  heard  at  some  stage  of  the 
proceeding  before  the  tax  becomes  Irrevdca- 
bly  fixed.  The  precise  point  made  Is  that  the 
act  of  1916  Is  vdd,  becatise  It  does  not  pro- 
vide means,  by  appeal  or  othervrise,  whereby 
the  taxpayer  may  question  the  action  of  the 
state  auditor  In  increasing  the  value  of  his 
gross  production  and  thereby  Increasing  the 
amount  of  bis  tazea.  There  la  some  conten- 
tion on  the  part  of  the  Attorney  Oeneral 
that  certain  parts  of  the  act  of  1915  (Laws 
1916,  c.  107)  provide  for  an  appeal  from  this 
action  of  the  state  auditor;  but  inasmuch 
as  the  appellant  has  not  attempted  to  ap- 


peal, but  has  proceeded  In  accordance  with 
the  act  of  1916,  It  will  only  be  necessary 
for  us  to  determine  what  his  rights  aie 
under  that  act. 

It  is  clearly  apparent  from  an  analysis  of 
the  entire  act  of  1916  that  the  Legislature 
Intended  that  the  sole  test  of  whether  a  per- 
son or  oonwratlon  subject  to  the  payment  of 
taxes  under  the  gross  production  law  was 
taxed  too  high  or  to  low  was  whether  the 
tax  Imposed  was  greater  or  less  than  the 
general  ad  valorem  tax  would  be  on  the 
property  of  such  producer  of  the  claas  named 
Id  the  part  of  the  act  above  quoted.  To  start 
with,  the  Supreme  Legislature  apparently 
assumed  that  a  rate  of  3  i)er  cent,  based 
upon  the  value  of  the  gross  production  would 
accomplish  this  purpose.  But  the  law  also 
contemplates  that  If  the  rate  stated,  to  wit, 
S  per  cent.,  did  not  accomplish  this  puriwse. 
the  state  board  of  equalisation,  either  upon 
Its  own  initiative  or  upon  complaint  of  any 
person  who  claims  that  he  is  taxed  too  great 
a  rate.  Is  empowered  to  take  testimony  to 
determine  whether  the  taxes  imposed  are 
greater  or  leas  than  they  would  be  upon  an 
ad  valorem  basis.  If  the  taxes  are  found  to 
be  greater  or  leas  than  they  would  be  on  an 
ad  valorem  basis,  then  the  board  must  adjust 
the  matter,  not  by  raising  or  lowering  the 
valuation  placed  upon  the  gross  production 
by  either  the  taxpayer  or  the  state  auditor, 
as  seems  to  be  assumed  by  counsel,  but  by 
raising  or  lowering  the  rate  of  taxation.  It 
is  quite  tme,  as  counsel  contends,  that  there 
is  no  provision  In  this  act  which  confers  any 
direct  authority  upon  the  state  board  of 
equalisation  to  revise  the  findings  made  by 
the  state  aadltor  with  reference  to  the 
amount  or  valve  of  oil  produced;  but,  as 
the  only  ground  of  complaint  open  to  the 
taxpayer  Is  that  the  fixed  rata  of  taxation 
based  upon  the  valmitlon  made  by  the  aadl- 
tor results  In  Imposing  on  him  a  greater  tax 
than  he  would  be  required  to  pay.  If  taxed 
upon  an  ad  valorem  basis,  may.  l>e  fully  heard 
and  adjusted  on  complaint  by  the  state  board 
of  equalization,  it  seems  to  uathat  the  stat- 
ute affords  the  taxpayer  ample  (vportonlty 
to  appear  and  be  heard,  and  Is  therefore  not 
objectionable  on  the  ground  urged  against  it. 

[4,  i]  It  Is  farther  contended  by  counsel 
for  the  appellant  that  under  the  act  the  aadl- 
tor Is  not  authorized  to  retain  the  part  of 
the  tax  paid  under  protest,  but  Is  required 
upon  collection  to  distribute  the  same,  and 
that  therefore  the  money,  being  once  itald 
into  the  state  tfeasury,  can  «ily  be  paid  out 
by  appropriation,  from  whi<d>  it  Is  argued 
that  as  a  matter  of  fact  the  company  coming 
under  the  provision  of  the  gross  production 
tax  has  no  opiiortunlty  whatever  for  appeal. 
This  position  is  untenable.  The  statute 
requires  the  auditor  to  retain  the  taxes  paid 
under  protest  as  a  special  deposit  until  the 
matters  In  dispute  are  settled;    the  plain 
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object  and  parpose  of  the  act  being  to  require 
the  prompt  payment  of  taxes. .  It  is  settled 
law,  the  authorities  all  so  holding,  that  the 
Legislature  may  properly  proTide  for  the 
payment  of  a  tax  as  a  condition  precedent  to 
testing  Its  correctness  and  yalldity.  2  Oooley 
on  Taxation,  p.  1423;  Eddy  v.  Township  of 
Lee,  73  Mich.  123,  40  N.  W.  792 ;  Snyder  v. 
Marks,  109  U.  8.  189,  3  Sup.  Ct.  157,  27  L. 
Ed.  901 ;  State  Railway  Tax  Cases,  92  U.  8. 
613,  23  L.  Ed.  663;  Shelton  ▼,  Piatt,  139  V. 
S.  591,  11  Sup.  Ct.  646,  85  li.  Ed.  273. 

Our  whole  system  of  taxation,  whether  the 
taxes  are  levied  on  a  gross  production  or  an 
ad  valorem  basis,  contemplates  that  there 
shall  be  no  interruption  in  the  collection  of 
taxes  on  account  of  disputes  arising  between 
the  taxing  officers  and  the  taxpayer.  The 
governing  statutes  require  all  taxes  to  be 
promptly  paid  as  assessed,  but  are  liberal 
in  giving  the  taxpayer  ample  opportunity  to 
appear  and  test  the  justice  or  validity  of  the 
tax  before  some  tribunal  organized  for  that 
specific  purpose,  as  in  the  case  at  bar,  or  be- 
fore the  courts  In  an  action  commenced  for 
the  purpose  of  recovering  taxes  i>ald  under 
protest.  That  this  does  not  violate  either 
the  due  process  clause  of  the  Constitution  of 
the  state  or  the  Constitution  of  the  United 
States  has  been  many  times  held  In  opinions 
by  this  court,  one  of  which,  at  least,  has 
been  affirmed  by  the  Supreme  Court  of  the 
United  States. 

[2]  In  view  of  the  construction  we  place 
upon  this  act.  It  is  clear  that  the  board  of 
equalization  erred  in  sustaining  the  demurrer 
to  the  evidence  offered  by  the  taxpayer.  The 
statute  says  the  board  shall  take  testimony 
to  determine  whether  the  taxes  Imposed  are 
greater  or  less  than  the  general  ad  valorem 
tax  would  be  on  the  property  of  such  produc- 
er subject  to  taxation.  The  board  did  not 
take  testimony,  nor  did  It  determine  whether 
the  taxes  Imposed  are  greater  or  leas  than 
if  levied  on  an  ad  valorem  basis.  This  duty 
seems  to  be  mandatory  upon  the  board  when- 
ever a  complaint  is  filed  by  the  taxpayer. 

[8]  The  board  seems  to  have  misappre- 
hended Its  duty  in  the  premises  by  refusing 
to  hear  the  testimony  ofTered,  and  by  failing 
to  carry  out  the  mandate  of  the  statute.  It 
was  clearly  the  duty  of  the  board  to  hear 
not  only  the  evidence  offered,  but  to  take 
testimony  on  its  own  initiative,  if  necessary, 
for  the  purpose  of  ascertaining  the  amount 
of  taxes  that  the  appellant  would  have  been 
liable  to  pay  on  an  ad  valorem  tmsis.  And 
if  It  found  that  the  taxes  Imposed  were 
greater  or  less  than  the  general  ad  valorem 


tax.  It  became  its  duty  to  raise  or  lower  the 
rate  In  order  to  make  the  taxes  Imposed  con- 
form to  an  ad  valorem  basis. 

There  is  some  contention  on  the  part  of 
counsel  for  the  appellant  that.  If  the  gross 
production  tax  law  be  held  to  be  valid,  the 
state  board  of  equalization  has  jurisdiction 
to  determine  whether  there  has  been  a  sys- 
tematic and  intentional  discrimination 
against  the  plaintiff  in  error  In  the  matter 
of  fixing  the  value  of  property  tax  ad  valo- 
rem and  to  grant  relief  because  thereof.  It 
is  scarcely  conceivable  that  this  question  will 
ever  arise,  if  the  board  faithfully  carries 
out  its  duty  under  the  part  of  the  act  here- 
inbefore referred  to.  The  state  board  of 
equalization  is  charged  with  the  duty  of 
equalizing  and  adjusting  the  taxes  between 
Individuals  and  the  various  counties  and  tax- 
ing districts  of  the  state,  and  in  the  per- 
formance of  this  duty  it  has  ample  oppor- 
tunity to  obviate  any  intentional  discrimina- 
tion against  a  particular  taxinyer  by  the 
local  taxing  officers. 

[7]  It  will  be  observed  that  the  duty  of 
the  board  is  not  so  much  to  ascertain  the 
precise  value  of  the  taxpayer's  property  as 
it  is  to  determine  whether  the  taxes  imposed 
are  greater  or  less  than  they  would  be  If 
levied  on  an  ad  valorem  basis.  The  board 
knows,  or  has  means  of  ascertaining,  the 
valuation  placed  upon  property  taxed  on  an 
ad  valorem  basis  by  the  taxing  authorities  of 
the  district  wherein  the  property  herein 
involved  is  situated,  and  as  it  is  not  likely 
that  this  particular  property  would  be  valued 
any  higher  than  other  property  of  the  same 
class  taxed  upon  an  ad  valorem  liaais.  It 
seems  to  us  that  this  valuation,  as  finally 
equalized  by  the  state  board,  would  famish 
a  fair  test  for  determining  the  question  In- 
volved, to  wit,  whether  the  taxes  imposed 
on  a  gross  production  basis  are  greater  or 
less  than  the  general  ad  valorem  tax  would 
be  on  the  property  of  such  producer. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  reversed,  and  the  canae 
remanded,  with  directions  to  proceed  in  ac- 
cordance with  the  views  herein  expressed. 

HARRISON,  V.  a  J.,  and  PITCHPOKD, 
JOHNSON,  HIGGINS,  and  BAILEY,  JJ.. 
concur. 

RAINEY,  O.  J.,  and  McNEILL,  J^  concur 
in  all  of  the  opinion,  except  the  suggestion  to 
the  board  contained  in  the  latter  part  there- 
of, as  to  what  would  furnish  a  fair  test  for 
determining  the  gnestion  involved,  from 
which  they  dissent 
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WISDOM  V.  STATE.  (No.  A-3520.) 

(Criminal  Coart  of  Appeals  of  Oklahoma. 
Dec.  18,  1920.) 

(Bytttthtu  lit  «h«  Court.) 

1.  Criminal  law  «s3ll70</2(5)— In  a  dose  case 
Improper  oross<examln«tton  of  defendant  U 
ground  for  reversal. 

Where  the  evidence  is  in  irreconcilable  con- 
flict, and  the  case  is  a  very  close  one  on  the 
facts,  the  record  will  be  closely  scrutinized. 
In  such  case  improper  cross-examination  of  the 
defendant,  properly  objected  and  excepted  to, 
is  held  snffideiit  gtonad  for  reversal  of  convic- 
tion. 

(Additional  Byttahut  by  Sditorial  Btaf.) 

2.  WItnesaes  «s>344( I)— Cannot  be  Impeached 
by   ovldenm  of  partleular  wrongful  acts. 

A  witness  cannot  be  impeached  by  evidence 
of  particular  wrongful  acts,  and  it  is  im- 
proper to  qnestion  a  witness  as  to  sn^  mat- 
ters. 

3.  Criminal  law  «s»369(l)-4>roof  of  ftther  In- 
dependeat  offense  will  not  authorize  oonvle- 

tlOB. 

A  defendant  cannot  be  convicted  of  one 
crime  by  proving  him  to  be  gwlXj  of  other  and 
independent  offense. 

Ajvpeal  from  District  0>art,  Jefferson 
Coanty;  C!bam  Jones,  Judge. 

Joe  Wifidom  was  convicted  of  the  crime  of 
grand  larceny,  and  he  appeals.  Reversed 
and  remanded. 

Champion  &  Gteorge,  of  Ardmore,  for  plain- 
tiff in  error. 

8.  P.  Freellng,  Atty.  (Sen.,  and  W.  a  Hall, 
Asst  Atty.  Oen.,  for  the  State. 

ICATSON,  J.  Joe  Wisdom  was  convicted 
In  the  district  court  of  Jefferson  county  of 
the  crime  of  grand  larceny,  and  sentenced 
to  serve  a  term  of  two  years'  imprisonment 
In  the  state  reformatory  at  Granite.  Sever- 
al alleged  grounds  of  error  are  assigned  for 
reversal  of  the  Judgment  In  view  of  the 
disiKffiitlon  made  of  this  appeal,  it  wUl  not 
be  necessary  to  consider  all  of  the  assign- 
ments of  error. 

The  evidence  on  the  part  of  the  state  show- 
ed that  one  J.  B.  Blggerstaff,  who  resided 
near  the  town  of  Hastings,  Jefferson  coun- 
ty, Okl.,  had  a  1916  model  Ford  automobile 
stolen  from  his  bam  on  the  night  of  August 
13,  1917,  and  that  the  same  was  found  by 
him  about  two  weeks  later  In  a  yard  back  of 
the  Tulsa  Rooms,  in  the  town  of  Healdton, 
Okl.  The  proof  is  conclusive  that  Blggerstaff 
had  his  automobile  stolen,  and  there  Is  no 
controversy  but  that  the  same  was  found 
In  the  possession  of  Mr.  li.  Tucker  and  Mis. 
A.  B.  Bailey,  who  were  the  proprietors  of 
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the  Tulsa   Rooms,  about  two  weeks  after 

the  theft 

Tucker  and  Mrs.  Bailey  both  testified  that 
defendant  appeared  at  their  rooming  house 
about  noon,  to  the  best  of  their  recollection, 
on  the  14th  day  of  August,  1917,  and  asked 
permission  to  leave  his  car  in  their  back 
yard,  which  permission  was  granted  defend- 
ant; whereupon  defendant  drove  the  car 
Into  the  back  yard  and  left  it  A  witness 
by  the  name  of  Overstreet  also  corroborates 
the  other  two  witnesses  for  the  state. 

It  appears  from  the  evidence  that  defend- 
ant never  returned  to  claim  the  car  he  had 
left  at  the  Tulsa  Booms,  nor  did  he  send 
anybody  for  the  car.  However,  during  the 
two  weeks  that  the  car  remained  at  the 
Tulsa  Rooms  the  top  was  removed  from  the 
same,  two  casings  were  also  removed  and 
others  put  on  In  their  place,  and  the  numbers 
on  the  engine  of  the  car  were  removed  and 
different  numbers  stamped  thereon.  There 
Is  no  evidence  In  the  record  to  the  ^ect 
that  defendant  either  took  the  top  off  the 
car,  removed  the  casings,  or  dbanged  the 
numbers.  The  state  witnesses  only  testified 
to  the  fact  that  defendant  brought  the  car 
to  that  place  and  left  it 

Defendant  took  the  witness  stand  in  hla 
own  behalf,  and  testified  that  he  took  a 
five-passenger  1916  model  Ford  automobile 
to  the  Tulsa  Rooms  about  the  time  testified 
to;  that  he  was  In  possession  of  the  car 
only  for  about  16  minutes,  and  drove  the 
car  to  that  place  at  the  request  of  one  Fred 
Brown,  whom  he  knew,  and  who  was  work- 
ing In  the  oil  fields  at  Healdton  at  that  time, 
and  who,  defendant  testified,  he  believed 
roomed  at  the  Tulsa  Rooms;  that  he  told 
Tucker  he  was  leaving  the  car  there  for 
Brown.  Defendant  said  Brown  drove  up  to 
him  on  the  streets  of  Healdton,  and  asked 
him  to  take  the  car  to  the  Tulsa  Rooms  and 
leave  it  for  him,  that  he  (Brown)  was  in  a 
hurry,  and  wanted  to  take  a  service  car 
which  was  then  leaving  for  the  city  of  Ard- 
more, and  defendant  said  that  this  was  the 
only  connection  that  he  ever  had  with  the 
automobile. 

Defendant  is  corroborated  by  two  other 
witnesses,  who  testified  that  they  saw  a  man 
drive  up  to  defendant  in  a  Ford  automobile 
on  that  occasion,  talk  to  defendant,  and  saw 
defendant  drive  off  in  the  direction  of  the 
Tulsa  Rooms,  and  that  defendant  returned  to 
where  they  were  within  10  or  16  minutes 
after  he  drove  off  in  the  car. 

The  wife  of  defendant  testified  In  his  be- 
half that  on  the  night  of  the  13th  of  August, 
1917,  defendant  stayed  at  his  home  in  Poole- 
vllle,  Okl.,  and  had  not  been  away  from 
home  at  night  for  several  nights  prior  there- 
to. Defendant  also  produced  a  witness  who 
testified  that  on  August  14,  1917,  he  and 
defendant  left  defendant's  home  in  Poolevllle 
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early  In  the  morning  and  drove  In  defend- 
ant's car  to  Healdton,  where  defendant  bad 
some  business.  Defendant  also  produced  a 
witness  wbo  testified  that  he  met  defendant 
In  Healdton  on  August  14th,  about  11  o'clock, 
that  defendant  came  to  see  him  to  collect 
some  money  that  he  owed  defendant  for  a 
wagon  which  defendant  had  sold  him,  and 
that  on  that  occasion  be  paid  defendant  |15 
that  he  owed  for  the  wagon. 

The  only  evidence  on  the  part  of  the  state 
which  tends  to  incriminate  defendant  is  that 
he  was  shown  in  possession  of  the  car  al- 
lied to  have  been  stolen  on  the  next  day 
after  the  theft  for  a  period  of  about  16 
mlnntes,  and  It  is  undisputed  that  defendant 
did  notlilng  but  drive  the  car  to  the  back 
yard  of  the  Tulsa  Booms  in  the  town  of 
Healdton,  and  there  left  it  While  the  story 
told  by  defendant  as  to  bow  he  obtained  pos- 
session of  the  car  is  almost  incredible,  yet 
it  is  hardly  consistent  with  guilt  that  de- 
fendant would  go  a  distance  of  over  100 
miles  from  his  home,  steal  an  automobile, 
drive  it  back  towards  home  over  two-thirds 
of  the  distance,  and  there  abandon  it  without 
selling  it;  this,  too,  in  the  face  of  the  nn- 
disimted  evidence  thAt  the  town  of  Healdton 
Is  In  a  thickly  settled  oil  community  where 
defendant  was  well  kno\vn  and  only  20 
miles  from  where  defendant  lived  in  a  thinly 
settled  community  at  a  place  where  It  would 
be  modi  easier  for  him  to  conceal  the  stolen 
automobile  were  be  In  fact  the  thief. 

However,  the  weight  of  this  evidence  and 
the  Inferences  properly  to  be  drawn  there- 
from, together  with  the  credibility  of  .the 
witnesses,  were  all  matters  within  the  ex- 
clusive province  of  the  Jury,  and  attention 
is  called  to  the  evidence  solely  for  the  pur- 
pose of  showing  that  the  conviction  is  based 
upon  evidence  which  is  in  Irreconcilable  con- 
flict, and  that  the  case  is  an  extremely  close 
one  upon  the  facts. 

During  the  progress  of  the  trial.  In  con- 
nection with  the  cross-examination  of  de- 
fendant, the  county  attorney  asked  defend- 
ant if  during  the  year  1916  he  was  not  en- 
gaged in  the  liquor  hauling  business,  to 
which  defendant  answered,  "No,  sir."  There- 
upon, the  county  attorney  asked  defendant 
the  following  question: 

"During  the  month  of  July,  1916,  Hi  you  ht 
company  with  Barney  AJderson  make  a  trip 
for  Mike  MUIer  from  the  town  of  Wirt  to  Wal- 
ter Johnson's  wholesale  bouse  in  JeSerson 
county,  and  haul  back  two  loads  of  whisky?" 

To  which  question  counsel  for  defendant 
objected  for  the  reason  that  the  same  was 
Incompetent,  irrelevant,  and  Unmaterial,  and 
on  the  further  ground  that  the  answer  might 
tend  to  Incriminate  the  witness  of  a  sepa- 
rate ofFense  for  which  he  could  not  be  requir- 
ed to  answer,  which  objection  was  by  the 
court   overruled,   to   which   defendant  ex- 


cepted, and  to  which  question  0ie  defendant 
answered,  "Yes,  sir." 

It  is  here  contended  that  the  court's  rul- 
ing was  prejudicially  erroneous  to  defendant 
in  this  case.  The  Attorney  General  con- 
tends In  his  brief  that  this  evidence  was 
competent,  because  it  tended  to  show  the 
previous  occupation,  companions,  and  asso- 
ciation of  defendant  With  this  contention 
the  court  cannot  agree.  We  do  not  under- 
stand that  the  previous  occupation,  com- 
panions, and  associates  of  a  witness  is  to  be 
shown  or  proved  by  one  particular  act  of 
misconduct  Such  matters  should  be  shown 
by  a  general  line  of  conduct  or  association. 
The  effect  of  the  introduction  of  tb<«  evi- 
dence, of  compelling  defendant  to  ansvrer  the 
question,  was  to  prove  defoidanf  s  guilt  of  a 
distinct  offense,  in  no  way  connected  with 
the  offense  for  which  he  was  upon  trial,  and 
In  no  way  tending  to  prove  defendant's  guilt 
of  the  offense  charged. 

[2]  It  Is  weU  established  that— 

"A  witness  cannot  be  impeached  by  evidence 
of  particular  wrongful  acta,  nor  is  it  proper 
to  question  the  witness  with  reference  to  such 
matters."  Utchfield  v.  State,  8  OkL  Or.  164, 
126  Pac  707,  46  L.  B.  A.  (N.  S.)  153;  Welch 
V.  State,  16  OU.  Or.  613, 185  Pae.  119. 

Also  It  has  been  held : 

"For  the  purpose  of  alfeettng  the  creffidiity 
of  a  defendaht  as  a  witness,  it  is  prejudicial 
error  for  the  court  to  require  the  defendant  to 
answer  on  cross-examination  as  to  his  having 
been  charged  with  other  offenses."  Byars  ▼. 
State,  16  OU.  Or.  808,  176  Fse  258. 

Also  It  has  been  held: 

"It  is  permissible  on  cross-examination  to 
inquire  into  the  anteoedenta  of  a  witness  by 
showing  his  occupation,  vocation,  or  manner  of 
living  as  a  general  rule.  This  character  of  ex- 
amfmtlon,  however,  is  permissible  only  when 
the  facta  soaght  to  be  elicited  are  pertinent  to 
the  issue,  or  have  some  material  relation  there- 
to." 

[3]  No  rule  of  criminal  law  Is  l)ettter  set- 
tled than  that  you  cannot  convict  a  defend- 
ant of  one  crime  by  proving  him  guilty  of 
another  and  independent  offense.  Smith  t. 
State,  5  Okl.  Or.  67,  118  Pac.  204;  Snow  v. 
State,  8  Old.  Cr.  294,  106  Pac.  676;  Bee  v. 
State,  8  OkL  Cr.  270,  105  Pac.  381. 

[1]  The  evidence  elicited  and  required 
from  defendant  in  his  cross-examination  did 
not  tend  to  show  bis  general  occupatlxm  or 
that  he  was  in  the  habit  of  asaodattng  with 
criminals,  but  its  only  effect  was  to  compd 
defendant  to  testify  to  his  guUt  of  an  inde- 
pendent crime  (that  of  transporting. Intoxi- 
cating liquor)  in  no  way  bedding  any  light 
upon  the  question  of  his  guilt  or  Innocence 
of  the  offense  cliarged. 

The  ruling  of  the  trial  court  In  overruling 
the  objection  of  counsel  for  defendant  to  this 
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Uae  of  croBB-examlnaUon  was  erroneous,  and 
it  was  prejudicial  to  the  substantial  rights 
of  defendant  In  view  of  the  marked  conflict 
in  the  evidence  to  permit  such  a  line  of 
cross-examination,  and  for  this  reason  the 
judgment  of  conviction  most  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

Attention  Is  also  called  to  the  charging 
part  of  the  information  in  this  case,  which 
reads  as  follows: 

"That  the  aaid  Joe  Wisdom,  then  and  there 
being,  did  then  and  there  wiUfnlly  and  unlaw- 
fully and  felonionair  take,  steal,  and  carry 
away  by  stealth  and  fraud  one  1916  model  Ford 
automobile,  of  the  value  of  $200,  without  the 
consent  of  the  owner  thereof,  with  the  nnlaw- 
fnl  and  felonious  intent  of  him,  the  said  Joe 
Wisdom,  then  and  ttiere  to  convert  the  same 
to  hia  own  use  and  benefit  and  to  deprive  th« 
owner  thereof,  contrary  to  the  form  of  the  stat- 
utes  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 

It  is  to  be  noted  that  the  information 
contains  no  allegation  of  ownership  of  the 
automobile  In  question  to  have  been  In  an- 
other person  than  defendant.  Such  an  alle- 
gation would  be  essential  to  the  validity  of 
the  Information  were  the  same  attacked  by 
demurrer  in  the  lower  court,  and  if  fhls 
cause  is  retried,  the  Information  should  be 
amended  to  allege  the  ownership  of  the  auto- 
mobile to  be  in  J.  B.  Blggerstafl. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedlnga  not  inconsistent  with 
this  oitinlon. 

DOTLB,  P.  J.,  and  ABHSTRONO,  J.,  cm- 
car. 


CRABTREE   V.   STATE.    (No.   A-3439.) 

(Criminal  Court  of  Appeals  of  Oklahoioa. 
Dee.  20,  1920.) 

(Buttattu  by  th€  Court.) 

1.  Crtmlnal  law  «=>59(1)— No  convictloii  for 
crime  not  committed  by  or  to  which  defead- 
ant  had  not  given  his  assent 

It  may  be  stated,  as  a  general  proposition, 
that  no  one'  can  be  properly  convicted  of  a 
crime  that  he  did  not  commit,  or  to  the  com- 
mission of  which  he  has  never  expressly  or 
impliedly  given  his  assent. 

2.  Homicide  «=330S— instruction  as  to  liability 
of  two  eonsplriao  to  do  nnlawful  act  bold 
prejudiolai. 

On  a  trial  for  murder  under  an  informa- 
tion alleging  that  the  defendant  did  strike  the 
deceased  "on  the  head  with  a  dangerous  and 
deadly  weapon  the  name  and  character  of 
which  is  unknown  to  the  informant,"  the  evi- 
dence showed  that  the  homicide  was  the  re- 
sult of  a  dmnken  affray  where  each  participant 
acted  for  himself,  and  there  was  no  evidence 


tending  to  show  a  combination  or  conspiracy 
to  assault  and  beat,  or  kOl  tlie  deceased,  and 
there  was  a  direct  conflict  in  the  evidence  as 
to  whether  the  defendant  or  the  principal  wit- 
ness for  the  state  struck  the  fatal  blow. 

Held,  that  it  was  prejudicial  error  to  instruct 
the  jury  on  the  law  of  criminal  responsibility, 
where  two  or  more  persons  combine  or  eon- 
spire  together  to  commit  any  unlawful  act,  and 
that  if  the  defendant  or  the  witness  Freeman 
or  "one  or  both  of  them  struck  the  deceased, 
and  from  which  blow  or  blows  the  said  deceased 
died,  then  each  would  be  liable  for  the  arts 
and  conduct  of  the  other  and  be  held  respon- 
sible for  the  death  of  the  deceased,"  in  that 
the  instructions  given  by  the  court  authorised 
the  jury  to  convict,  even  though  they  believed 
the  blow  struck  by  the  defendant  did  not  cause 
the  death  of  the  deceased. 

Appeal  from  District  Court,  Tulsa  Ooonty; 
N.  X.  McNeill.  Judge. 

W.  T.  Crabtree  was  con-vlcted  of  man- 
slaughter in  the  flrst  degree,  and  he  appealA 
Reversed. 

Pat  Ualloy  and  B.  M.  Qallaber,  both  of 
Tulsa  (Chas.  R.  Bostlck,  M.  A  Brt^ckinrldge, 
and  Lee  Daniel,  ^all  of  Tulsa,  on  the  brief), 
for  plaintiff. 

S.  P.  Fre«ding,  Atty.  Gen.,  and  W.  a  Hall, 
Asst  Atty.  Oen.,  for  the  State. 

ARMSTRONG,  J.  TbK  plaintiff  in  error, 
W.  T.  Crabtree,  herein  referred  to  as  the  de- 
fendant, was  informed  against  for  the  murder 
of  Chas.  W.  Shaw,  and  by  verdict  of  a  jury 
found  gnllty  of  manslaughter  In  the  flrst  de- 
gree, and  bis  punishment  flxed  at  15  years' 
Imprlaonmoit  In  the  penitentiary. 

To  reverse  the  judgmait  rendered  on  the 
Tordlet  he  prosecutes  this  appeal.  The  facts 
in  tbe  case  briefly  stated  show  that  on  the 
night  of  the  17th  day  of  May,  191T,  the  de- 
ceased, Chas.  W.  Shaw,  the  defendant,  (Trab- 
tree,  Fred  Freeman,  and  others  were  at 
Mabel  Brooks'  roadbonse  near  Tulsa,  indulg- 
ing in  the  use  of  intoxicating  liquors;  that 
about  midnight  a  dUBculty  arose  between  the 
deceased  and  Freeman,  and  the  deceased 
drew  his  pistol  upon  Freeman  and  niton  the 
defendant,  Crabtree,  and  niton  one  or  two  oth- 
er persons,  and  reqnired  each  of  them  to 
hold  up  their  hands ;  that  during  the  affray 
Freeman  picked  up  a  loaded  shotgun,  and 
some  one  strudc  the  deceased  a  blow  on  the 
head,  causing  almost  Instant  death;  that 
night  the  defendant  and  Fred  E'reeman  took 
the  body  of  the  deceased  In  a  Ford  car  from 
the  scene  of  the  homicide  to  a  tank  farm 
near  Bamona  and  there  dropped  the  body  in- 
to an  oil  tank;  three  or  four  months  later 
Fred  Freeman  was  arrested  at  Hammond, 
Ind.,  and,  aa  the  promise  of  the  o&cer  who 
made  the  arrest  that  if  he  made  a  statement 
he  would  not  be  prosecuted.  Freeman  made 
a  statement  and  told  where  the  body  could  be 
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found.  The  following  bilet  statement  of  the 
evidence  will  be  sufficient  to  make  elear  the 
contentions  made: 

As  a  witness  for  the  state,  Fred  Freeman 
testified: 

"I  waa  staying  at  Mabel  Brooks'  roadhouae. 
I  met  Charles  W.  Shaw  that  night  at  Russell's 
roadhouse.  I  drove  there  in  a  Ford  with 
Bessie  Shields.  We  had  a  few  drinks  together 
and  then  started  to  drive  back  to  the  other 
roadhouse.  Another  man  named  Tyler  went 
with  us.  On  the  way  I  pulled  out  a  six-shoot- 
er and  shot  all  the  cartridges  out  of  it;  and  I 
said,  'We  will  go  back  to  town  and  get  some 
more  shells.'  Mr.  Shaw  said,  'I  have  a  trunk 
full  of  them  at  home.'  Then  Miss  Shields 
said,  'I  will  go  on  home  afoot,'  and  Siie  got 
out  of  the  car.  We  went  to  Shaw's  house 
and  found  the  cartridges,  bat  they  would  not 
fit  my  gun,  so  Mr.  Shaw  gave  me  his  g\m. 
We  then  went  out  to  Mabel  Brooks'  roadhouse. 
Mrs.  Brooks  asked  me  why  I  made  Bessie  walk 
home,  and  we  had  an  argument.  I  went  into 
a  bedroom  and  went  to  sleep.  In  about  an 
hour  Mr.  Shaw  came  in,  woke  me,  and  said 
he  wanted  his  gun.  I  got  up  and  gave  it  to 
him.  He  poked  it  in  my  belly  and  told  me  to 
put  my  hands  up.  I  put  them  up.  The  de- 
fendant, Crabtree,  came  in,  and  Mr.  Shaw  turn- 
ed his  gun  on  him  and  told  him  to  put  up  his 
hands,  or  he  would  blow  his^Samn  brains  out. 
Crabtree  put  up  his  hands  and  walked  out 
on-  the  back  pordi  with  Mr.  Shaw  behind  him, 
and  I  picked  up  a  loaded  shotgun  and  walked 
out  behind  Mr.  Shaw.  I  was  trying  to  get 
Shaw  in  the  notion  of  going  home.  The  de- 
fendant Crabtree,  came  in  and  busted  him 
over  the  head  with  a  club.  He  went  down,  and 
we  got  some  water  and  tried  to  bring  him  to. 
I  had  the  shotgun  in  my  hands  when  the  de- 
fendant, Crabtree,  struck  Mr.  Shaw,  and  1 
fired  the  shotgun.  I  don't  know  why  I  fired 
it.  I  was  excited,  craay,  and  did  not  know 
what  I  was  doing  after  he  was  murdered.  X 
helped  the  defendant,  Crabtree,  put  the  body 
in  the  Ford  car  that  I  had  been  driving,  and 
we  drove  up  to  Bamona  and  put  the  body  in 
one  of  the  tanks  on  a  tank  farm  near  there." 

For  the  defense,  I*  M.  Payne,  testified : 

"I  was  at  the  Mabel  Brooks'  roadhouse  that 
night.  Along  between  11  and  12  Fred  Free- 
man, a  fellow  they  called  Tyler,  and  Mr.  Shaw, 
the  deceased,  came  in.  Mabel  Brooks  said 
something  to  Freeman  about  making  Bessie 
Shields  walk  bade  there  and  about  a  car.  1 
never  paid  much  attention  to  what  they  were 
saying.  The  next  thing  I  saw  Fred  Freeman 
had  a  shotgun.  Crabtree  Jumped  up  from  the 
table  and  caught  hold  of  the  gun,  saying, 
■What  are  you  trying  to  do  Fred?'  Freeman 
nrould  not  give  up  the  gun.  Then  Mr.  Shaw 
commenced  jabbing  me  with  a  six-shooter  and 
said,  'Get  back  in  there  and  let  them  alone.' 
Crabtree  and  Freeman  both  had  hold  of  the 
shotgun.  Finally,  they  both  walked  back  in 
the  bedroom,  and  Mr,  Shaw  started  in  there 
and  turned  around  at  the  door  and  said: 
'You  dirty  son  of  a  bitch !  1  am  going  to  blow 
you  in  two.  I  have  talked  to  you  enough.' 
He  cocked  the  gun,  and  said,  'I  am  going  to  kill 
you  if  yon  don't  get  back,'  and  I  got  back. 
The   next   thing   I    saw   Crabtree   was   going 


through  the  dining  room.  He  had  his  hands 
up,  and  Mr.  Shaw  was  behind  him  with  a  pis- 
tol, and  Freeman  was  right  behind  Shaw 
with  a  shotgun.  They  went  on  out  througli 
the  kitchen.  I  saw  Crabtree  at  the  door.  He 
had  a  piece  of  board  in  his  hands.  Then  Free- 
man made  a  lick  with  the  shotgun.  I  suppose 
he  hit  Mr.  Shaw.  I  jumped  back  and  a  shot 
waa  fired.  I  went  out.  Crabtree  was  getting 
some  water.  Mr.  Shaw  was  laying  on  the 
porch  and  Freeman  standing  over  him.  X 
said,  'It  looks  like  you  have  killed  him.'  Free- 
man says:  'He  ain't  hurt.  The  son  of  a  bitch 
is  just  stalling.  I  ought  to  stomp  his  damn 
brains  out,  coming  out  hei;e  and  trying  to  mis* 
treat  my  friends.'  Shaw'a  gun  was  lying  by 
his  side.  I  picked  it  up  and  laid  it  on  the 
shelf." 

As  a  .witness  In  bis  own  bebalf  the  defend- 
ant testified: 

"My  age  is  46  years.  I  live  east  of  the  city 
with  my  wife  and  children.  I  was  at  Mabel 
Brooks'  roadhouse  when  Freeman,  Tyler,  and 
Shaw,  the  deceased,  came  there  that  night 
It  was  the  first  time  I  ever  met  Mr.  Shaw. 
I  heard  Shaw  say  he  wanted  his  gun,  and  that 
Freeman  had  it;  so  I  went  in  to  the  room 
where  Freeman  was  and  took  the  gun  from 
Freeman  and  gave  it  to  Shaw.  Freeman  and 
Shaw  kept  wrangling  and  fussing  in  there,  and 
Shaw  began  to  jab  and  point  his  pistol  arounil 
at  everybody.  The  next  thing  Shaw  pointed 
the  gun  at  me  and  told  me  to  get  up  my  hands. 
I  did,  and  backed  out.  He  followed  me  up,  and 
Freeman  was  following  Shaw  with  a  shotgun. 
I  backed  into  the  kitchen  and  out  on  the  back 
porch  and  through  the  door.  Shaw  was  cussing 
and  saying,  'Back  up,  yon  son  of  a  bitch  l' 
There  was  a  stick  sitting  there  against  the 
window,  that  was  used  for  a  window  prop.  1 
picked  it  up  and  struck  Shaw.  It  was  a  pine 
stick  about  an  inch  thick  and  about  three 
feet  long.  Shaw  was  facing  me  when  I  hit  him. 
I  thought  be  waa  going  to  kill  me.  I  could  not 
get  out.  When  I  hit  him,  he  staggered,  and 
Fred  Freeman  hit  him  with  the  shotgun,  and 
the  gtm  went  off.  I  went  to  the  well  and  got 
some  water  and  poured  it  on  him  and  rubbed 
him.  Whitey  Pajrhe  took  hold  of  his  arm  and 
felt  of  Us  pulse  and  said,  1  believe  this  man 
is  dead.'  Freeman  said:  'He  is  just  stallinx. 
I  ought  to  stomp  his  brains  out.'  I  saw  that 
he  was  dead,  and  said,  'We  had  better  notify 
the  sheriff.'  Freeman  says:  "Hell,  that  won't 
do!  Let  us  put  him  in  the  car.'  I  said,  'All 
right.'  He  drove  the  car,  and  we  went  up 
through  Vera  and  Bamona  to  that  tank  farm. 
Freeman  said,  *One  of  these  tanks  will  be  a 
good  place  to  put  the  body  in,'  and  we  took  it 
from  the  car  and  dropped  it  in  a  tank.  Free- 
men left  the  country.  I  didn't  give  liim  any 
money  to  go  any  place." 

After  a  most  careful  reading  of  all  the  testi- 
mony in  the  case,  we  have  been  unable  to 
find  any  evidence  wbich  tended  even  indl* 
rectly  to  support  the  tbeory  of  combination 
or  consplrucy  to  assault,  and  beat,  or  kill 
the  deceased.  The  uncontroverted  facts  are 
that  the  homicide  was  the  outcome  of  a 
drunken  affray,  where  each  participant  act- 
ed for  himself. 
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.tftfong  tbe  Instrnctlons  siTen  by  tbe  court 
to  which  objections  were  made  and  exceptions 
saved  were  tbe  following: 

"No.  13.  Xoa  are  instructed  that  where  sev- 
eral  parties  voluntarily  act  together  in  the  com- 
mission of  any  act  which  may  result  in  death 
to  another,  and  such  death  ensues  therefrom, 
all  parties  so  acting  together  are  as  guilty 
of  murder  as  if  they  had  intended  the  death 
of  such  party. 

"No.  14.  Yon  are  instructed  if  yon  find  and 
believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  tbe  defendant  and  the  witness  Fred 
Freeman  were  acting  together  and  in  concert 
with  each  other,  to  effect  a  common  purpose, 
and  that  one  or  both  of  them  struck  the  de- 
ceased on  tbe  head,  and  from  which  blow  or 
blows  the  said  deceased  died,  then  each  would 
be  liable  for  the  acts  and  conduct  of  the  oth- 
er and  be  held  responsible  for  tbe  death  of  the 
■aid  deceased." 

"No.  23.  Xou  are  instructed  that  all  parties 
who,  after  the  death  and  killing  of  the  de- 
ceased, irrespective  of  whether  the  deceased 
was  killed  by  the  blow  of  Fred  Freeman,  if 
one  was  struck,  or  by  the  blow  by  the  defend- 
ant, who  concealed  or  aided  persons  engaged 
in  the  killing  of  the  deceased,  knowing  the 
persons  or  parties  who  bad  killed  said  deceas- 
ed, and  with  the  intent  that  the  party  or  par- 
ties responsible  for  said  act  might  avoid  or 
escape  arrest,  trial,  conviction,  or  punishment, 
would  be  accessories  after  the  fact  of  said 
crime,  triable  and  punishable  as  such;  but 
the  jury  are  not  to  take  that  fact  into  con- 
sideration except  for  the  purpose  of  determin- 
ing the  interest  of  said  witnesses  in  said  canse 
and  the  weight  and  value  to  be  given  to  their 
testimony." 

[11  It  may  be  stated,  aa  a  general  propo- 
sttlon,  that  no  one  can  be  properly  convicted 
of  a  crime  to  the  commission  of  which  he 
has  never  expressly  or  impliedly  given  his 
assent.  To  bold  otherwise  would  be  contrary 
to  natnral  right  and  shocking  to  every  aense 
of  justice  and  humanity. 

[2]  However,  under  the  familiar  rule  of 
criminal  responsibility,  in  cases  of  conspiracy 
or  combination,  if  the  evidence  prima  facie 
established  a  combination  or  tended  to  show 
that  tbe  defendant  Orabtree  and  the  witness 
Freeman  entered  into  a  conspiracy  to  assault, 
t  beat,  or  kill  the  deceased,  the  acts  and  dec- 
larations of  each  of  the  confederates,  done  or 
made  in  furtherance  of  the  common  design, 
were  the  acts  and  declarations  of  both,  then 
and  in  that  event  the  giving  of  Instmctloua 
numbered  13  and  14  ,wonld  be  proper.  Tbe 
rule  of  criminal  responsibility  for  the  acts  of 
others  is  subject  to  the  reasonable  limita- 
tion that  the  particular  act  of  one  of  a  party, 
for  which  his  associates  and  confederates 
are  to  be  held  liable,  must  be  shown  to  have 
been  done  in  furtherance  of  the  common  ob- 
ject and  design  for  which  they  combined  to- 
gether. The  record  shows  that  Freeman, 
upon  whose  testimony  the  prosecution  mainly 
rests,  testified  that  there  was  no  common  pur- 
pose or  design  to  assault  and  strike,  or  kill 


the  deceased,  and  there  is  no  evidence  In  tbe 
case  tending  to  show  that  the  defendant  Crab- 
tree  and  the  witness  Freeman  conspired  or 
agreed  to  assault  and  beat,  or  to  klU  the  de- 
ceased, and,  there  being  a  direct  conflict  of 
evidence  as  to  whether  the  blow  struck  by 
the  defendant,  Crabtree,  with  a  club,  caused 
the  bomldde,  or  whether  the  deceased  came 
to  his  death  by  reascMi  of  a  blow  struck  by 
F'reeman  with  a  shotgun,  the  giving  of  in- 
structions numbered  13  and  14  was  prejndi- 
clal  to  the  substantial  rights  of  the  defend- 
ant, in  that  said  Instructions  authorized  the 
Jury  to  convict  the  defendant,  evrai  though 
they  believed  that  the  blow  struck  by  him 
did  not  cause  the  death  of  the  deceased,  and 
that  the  bomldde  was  caused  by  a  blow 
struck  by  Freeman. 

It  follows  that  under  the  evidence  in  this 
case  it  would  be  manifestly  unjust  to  hold 
the  defendant  liable  for  an  act  done  by  an- 
other which  he  bad  never  either  expreseOy  or 
impliedly  assented  or  agreed  to. 

In  Wilcox  et  al.  t.  U.  8.,  7  Ind.  T.  88,  108 
S.  W.  774,  it  is  said : 

"The  gist  of  a  conspiracy  is  planning  and 
agreeing  to  commit  the  offense  proliibited. 
*  *  *  To  make  out  a  case  of  conspiracy,  it 
is  necessary  to  prove  that  defendants  agreed 
either  expressly  or  impliedly  to  commit  some 
one  or  more  of  tbe  things  prohibited  •  •  * 
and  in  consummation  thereof  did  some  overt 
act" 

It  is  elemaitary  that  the  giving  of  Instruc- 
tions upon  a  material  issue  in  the  case,  not 
applicable  to  tbe  evidence,  is  prejudicial  er- 
ror. 

"A  charge  which  asserts  correctly  an  abstract 
prindple  of  law,  but  is  not  applicable  to  tbft 
evidence  or  which  is  based  upon  the  assump- 
tion of  the  evidence  of  material  facts  of  which 
there  is  no  evidence,  should  not  be  given."  12 
Cyc,  p.  661,  I  27,  and  the  many  citations  from 
nearly  every  state  in  the  Union  supporting 
said  text. 

While  instruction  No.  23  correctly  defines 
an  accessory  after  the  fact,  we  think,  said  in- 
struction as  a  whole  was  misleading  and  may 
have  created  upon  the  mind  of  the  Jury  the 
Impression  that  the  removal  and  concealment 
of  the  body  was  sufficient  to  convict  defend- 
ant of  the  homicide  charged,  and  this  vice 
of  the  instruction  we  do  not  think  was  cured 
by  confining  their  consideration  of  such  evi- 
dence for  the  purpose  of  determining  the  in- 
terest of  the  said  witnesses  in  tbia  case,  and 
the  weight  and  value  to  be  given  to  their  tes- 
timony, and  that  such  instruction  was  not  a 
clear  and  affirmative  Instruction,  and  hence 
prejudicial  error. 

"It  is  error  for  the  trial  court  to  single  out  a 
defendant  and  charge  upon  the  weight  of  hia 
testimony."  Brown  v.  State,  B  OkL  Or.  382, 
132  Pac.  368. 

"The  instructions  of  the  *  *  *  court 
should  apply  the  law  to  the  competent  evidence 
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as  oft«red  by  tbe  atat^  and  tbe  accused,  and 
leave  the  Svttf  to  determine  as  to  wbat  facts 
and  drcumstances  are  established  by  the  er<- 
dence."  Dooling  t.  Sute,  8  OU.  Cr.  401,  106 
Poc.  982. 

In  Brodc  t.  State,  6  OU  Cr.  28,  115  Pac. 
1028,  it  U  said: 

"The  policy  of  the  law  is  that  all  persons 
shall  have  a  fair  and  impartial  trial.  It  can- 
not be  said  that  a  fair  and  impartial  trial  has 
been  had  unless  the  Jury  has  been  properly  in- 
structed as  to  the  law  of  the  case." 

Inasmncih  as  the  errors  pointed  ont  nnist 
reverse  the  Judgment  of  conviction  rendered, 
we  dean  it  unnecessary  to  consider  any  of  tlie 
other  errors  assigned. 

For  the  reasons  stated,  the  Jndgment  of  the 
trial  oonrt  is  reversed,  and  a  new  trial 
awarded. 

DOTLB,  P.  J.,  and  BIATSON,  J^  concnr. 


CLARK  V.  STATE.    (No.  A-S94I.) 

(Ortminal  Court  of  Appeals  of  Oklahoma. 
Dee.  81,  1020.) 

(Sfttahtu  Ay  Ute  Oowrt.) 

Criminal    law    «=sl060(5,    6)— Appeal    within 

•Ix   months  after  overruling  of  motion  for 

■ew  trial  not  in  time;  court  without  Jnrisdlo- 

tlon  when  papers  not  Hied  In  time  allowed. 

Under  Code  of  Criminal  Procedure  (section 

6001,  Rev.  Laws  1910),  "in  felony  cases  the 

appeal  must  be  taken  within  six  months  after 

the  Judgment  Is  rendered,"  and  not  six  months 

after  the  motion  for  a  new  trial  is  overruled. 

Appeal  from  District  CJonrt,  Boger  Mills 
Connty;  T.  P.  day,  Jndge. 

D.  J.  Clark  was  convicted  of  grand  larceny, 
and  he  appeals.    Appeal  dismissed. 

Perry  Madden,  of  Oklahoma  City,  and  H.  I* 
i&dklns,  of  Higglns,  Tex.,  for  plaintiff  in  er- 
ror. 

S.  P.  Freelhig,  Atty.  Gen.,  and  W.  O.  Hall, 
Asst.  Atty.  Gen^  for  the  State. 

PER  CURIAM  The  plaintUf  in  error  was 
convicted  of  grand  larceny  in  the  district 
court  of  Roger  Mills  county.  A  motion  for 
new  trial  was  duly  filed,  and  on  September 
T,  1016,  the  court  overruled  the  motion  and 
rendered  Jndgment  on  the  verdict  and  sen- 
tenced the  plalntlfT  In  error  to  be  confined  In 
the  penitentiary  at  McAlester  for  the  term  of 
2%  years.  Prom  the  Jndgment  an  appeal  was 
attempted  to  be  taken  by  filing  In  this  court 
on  March  6,  1017,  a  petition  in  error.  On 
September  24,  1018,  this  attempted  appeal 
was  dismissed.  Clark  t.  State,  15  OkL  Cr. 
53,  174  Pac.  1093. 


At  the  May,  19)9,  term  of  the  district  court 
of  Roger  Mills  county  the  state's  motion  to 
spread  upon  the  minutes  of  the  court  the 
mandate  of  this  court  was  granted.  There- 
upon the  state's  motion  for  an  order  nunc 
pro  tunc  that  the  Judgment  rendered  on  Sep- 
tember 7,  1916,  which  bad  been  destroyed  by 
fire,  be  reduced  to  writing  and  spread  upon 
the  minutes  of  the  court  as  of  the  7th  day  of 
September,  1916,  was  granted,  and  Judgment 
nunc  pro  tunc  was  duly  eateeeA. 

Thereupon  plaintiff  In  error  urged  that  the 
court  grant  his  extraordinary  motion  for  a 
new  trial  filed  March  5,  1917,  npon  the 
grounds  stated,  that  on  the  8th  day  of  Sep- 
tember, 1916,  the  courthouse  of  Roger  Mills 
connty  was  destroyed  by  fire,  and  that  all  of 
the  papers  in  said  action  were  destroyed,  in- 
cluding the  record  of  the  proceedings  of  the 
trial,  and  for  this  reason  the  defendant  has 
been  prevented  from  perfecting  an  appeal 
from  the  Jndgment  rendered  September  7, 
1016.  which  motion  for  new  trial  was  by  the 
court  overruled.  Thereupon  plaintiff  in  ei^ 
ror  gave  notice  of  appeal.  It  was  by  the 
court  ordered  that  the  petition  in  error  be 
filed  in  this  court  within  00  days;  ttiat  ex- 
ecution be  further  stayed  until  the  final  de- 
termination of  this  cause  by  this  court 

The  errors  assigned  are  "that  the  trial 
court  erred  in  overruling  the  motlrai  tot  new 
trial  filed  in  said  court  on  March  5, 1917,  and 
that  the  trial  court  erred  in  holding  that  it 
was  without  authority  and  Jurisdiction  to 
grant  a  new  trial  for  the  reason  that  plaintiff 
in  error  never  attempted  to  comply  with  the 
provlsicms  of  chapter  71,  Rev.  Laws,  entitled, 
''Restoration  of  Records,"  or  never  made  any 
attempt  to  secnra  or  have  a  nunc  pro  tunc 
Judgment  entered  tor  the  irarpose  of  perfect- 
ing an  appeaL 

The  Attorney  General  has  filed  a  moticm  to 
dismiss  the  ai^eal,  whi(±i  in  part  Is  as  fol- 
lows: 

"Comes  now  S.  P.  FreeUng,  Attorney  Gen- 
eral, and  moves  the  court  to  dismiss  appeal  in 
this  case  for  the  following  reasons: 

"Defendant's  rights  in  this  case  have  be- 
come res  Judicata.  On  September  7,  ISIS,  he 
was  convicted  of  the  crime  of  grand  larceny  and 
sentenced  to  serve  a  term  of  2)^  years  in  the 
state  penitentiary.  From  this  judgment  he 
gave  notice  of  appeal,  and  a  supersedeaa  bond 
was  allowed  and  approved.  Immediately  there- 
after the  records  in  the  case,  including  the 
stenographer's  notes  of  the  proceedings  had  at 
the  trial,  were  destroyed  by  fire.  At  some 
later  date  defendant  filed  in  this  court  a  peti- 
tion in  error  and  case-made  consisting  of  affi- 
davits showing  that  the  records  in  this  case 
had  been  destroyed  by  fire. 

"On  March  6,  1017,  5  months  and  27  days 
after  the  rendition  of  the  judgment,  defendant 
Sled  in  the  court  below  a  motion  for  a  new  trial 
based  upon  the  destruction  of  the  records  and 
files  in  the  case.  On  September  24,  1018,  this 
court   dismissed  the   aforesaid  appeal   in  this 
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case.  In  disposing  of  the  case  the  court  said: 
There  is  nothing  to  show  that  an;  proceedings 
were  had  under  the  provisions  of  chapter  71, 
Hevised  Laws,  entitled  "Restoration  of  Rec- 
ords," or  that  any  attempt  was  made  to  secure 
or  have  a  nunc  pro  tunc  judgment  entered  .for 
the  purpose  of  perfecting  an  appeal.'  15  Okl. 
Cr.  53,  174  Pac  1093. 

"On  May  22,  1919  the  mandate  in  this  case 
was  filed  in  the  office  of  the  court  clerk  of 
Roger  Mills  county,  said  mandate  directing  the 
district  court  of  said  county  to  enforce  its  judg- 
ment therein.  On  the  same  date  defendant's 
'dormant'  motion  for  new  trial  was  overruled. 
Then  it  was  refiled  and  again  «verruled,  and 
from  snch  order  overruling  said  motion  within 
six  months  thereafter  he  lodged  in  this  court 
his  appeal. 

"Instead  of  the  court  enforcing  Its  judgment, 
he  allowed  other  saperftedeas  bond  and  sus- 
pended judgment  pending  the  determination  of 
the  matter  now  before  this  court. 

"Cktnnsel  admit  that  they  were  unable  to 
find  authority  that  more  than  one  appeal  win 
lie  from  this  judgment.  If  numerous  appeals 
from  one  judgment  were  permitted,  but  few 
cases  ever  would  be  properly  appealed,  and 
cases,  generally,  wonld  be  cycled  through  anc- 
cessiTO  attempt*  at  perfecting  proper  appeals, 
and  criminal  judgments  vonld  be  almost  indefi- 
nitely stayed. 

"As  suggested  by  this  court  in  its  decision 
in  this  case  (15  OU.  Or.  63,  174  Pac.  1093), 
defendant  had  ample  opportunity  at  least  to 
attempt  to  comply  with  the  provisions  of  chap- 
ter 71,  Rev.  Laws  1910,  pertaining  to  the  'Res- 
toration of  Records.'  He  did  not  avail  himself 
of  tiie  provision  of  the  law;  b«t  after  his  de- 
fective appeal  had  been  dismissed  by  this  court, 
and  almost  three  years  after  the  rendition  of 
the  judgment,  he  then  proceeded  in  the  lower 
court  to  obtain  a  new  trial,  as  a  matter  of  right, 
by  reason  of  the  destruction  of  the  records,  and 
without  attempting  to  comply  with  the  provi- 
sions pertaining  to  their  restoration. 

"We  respectfully  submit  tile  appeal  in  tU* 
case  should  be  dismissed." 

The  appeal  In  a  criminal  case  is  from  tbe 
Jtidgment,  and  In  felony  eaaea  the  appeal 
must  be  taken  within  six  months  after  the 
jndgmmt  la  rendered  (section  6961,  Rev. 
Laws),  and  not  six  months  after  tbe  motion 
for  a  new  trial  la  overruled.  (Hoiwey  t. 
State,  9  Okl.  Or.. 453,  132  Pac.  499). 

The  appeal  is  taken  by  filing  in  this  court 
a  petition  In  error  with  case-made  attached, 
or  a  transcript  of  the  record,  together  with 
proof  of  services  of  notices  ot  appeal  as  re- 
quired by  the  statute,  and,  when  this  Is  not 
done  within  the  time  allowed  by  statute,  this 
court  does  not  acQuire  jurisdiction  of  the 
appeal,  and  sncb  appeal  will  be  dismissed. 

The  record  shows  that  the  papers  In  the 
case  were  destroyed  the  day  following  the 
rendition  of  the  judgment  The  plaintiff  in 
error  therefore  had  almost  six  months  time 
In  which  to  have  a  nunc  pro  tunc  judgment 
entered  for  the  purpose  of  taking  an  appeal. 
If  (bis  had  been  done,  and  plalntifl  In  error 


had  in  due  time  filed  a  transcript  thereof, 
attached  to  a  petition  in  error,  this  court 
would  have  the  power  to  pass  upon  the  ques- 
tion attempted  to  be  raised  in  this  and  in 
plaintiff's  in  error  former  attempted  appeal. 
However,  counsel  for  plaintiff  in  error  made 
no  effort  to  take  the  steps  necessary  for  this 
court  to  (UMiulre  jurisdiction,  and  we  are 
without  Jurisdiction  to  entertain  this  At- 
tempted  aweaL  The  motion  of  the  Attorney 
General  to  dismiss  the  same  must  be  sus- 
tained. The  appeal  herein  is  therefore  dis- 
missed, and  the  cause  remanded  to  tbe  dis- 
trict court  ot  Roger  MiUs  county,  with  direo- 
tlcHi  to  enforce  its  judgment  therein. 


Ex  parte  RUBLE  et  al.     (No.  A-S887.) 

(Criminal  (3ourt  of  Appeals  o{  Oklahoma. 
Dec.  22,  1920.) 

(BpOaitu  by  the  Court.) 

1.  Habeas  oorpns  «=s85(t)— Onllt  assaned  oa 
habeas  eorpus  to  reduce  ball. 

In  habeas  corpus  proceedings,  where  the 
petitioner  has  been  held  to  answer  by  an  ex- 
amining magistrate,  his  guilt  wSl  be  assumed 
upon  an  application  for  reduction  of  bail. 

2.  Ball  «=s>52— Habeas  corpus  «=s>33^Ball  held 
got  exoesslve;  oourt  oannot  Interfere  anieas 
ball  l»  excessive  per  «e  or  clearly  dlsproper- 
tloaato. 

This  court  will  not  assume  the  functions 
of  a  committing  magistrate  or  the  trial  court; 
and,  to  authorize  interference,  the  bail  fixed 
must  be  per  se  excessive  and  clearly  dispro- 
portionate to  the  offmse  involved. 

Original  habeas  corpus  proceedings  by 
Scott  Ruble  and  another.  Application  de- 
nied. 

Morgan  &  Osmond,  of  Anadarko,  and  F.  W. 
Ohurdi,  of  Miami,  for  peutiouers. 

Tlie  Attorney  General,  and  M.  Bristow,  Co. 
Atty.,  and  Wm.  McFadyen,  Aast  Co.  Atty., 
both  et  Anadarko,  for  respondent. 

DOYLE,  P.  J.  The  petition  filed  on  belialt 
of  Scott  Ruble  and  Chas.  Eccleston  alleges, 
in  substance,  that  they  are  illegally  restrain- 
ed ot  their  liberty  and  unlawfully  imprison- 
ed at  Anadarko  by  Josh  R.  Cox,  sheriff  of 
Caddo  county,  and  sets  forth  that  petitioners 
were  Jointiy  charged  with  having  on  the  7th 
day  of  October,  this  year,  burglarized  the  . 
vault  of  the  State  Bank  ot  Oracemont,  and 
upon  their  preliminary  examination  they 
were  held  to  the  district  court  and  tbe  bond 
of  each  fixed  at  (9,000,  avd  they  were  re- 
manded to  the  sheriff;  that,  without  ques- 
tioning the  validity  of  the  proceedings  up  to 
the  fixing  the  amount  of  the  bond,  petitioners 
allege  that  said  restraint  is  lUegaJ  and  unau- 
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tborlzed  in  that  said  bonds  required  are  ex- 
cessive and  unreasonable;  that  a  petition 
was  filed  In  the  district  court  of  Caddo  coun- 
ty, and  the  district  judge,  upon  hearing  the 
same,  refused  to  reduce  the  amount  of  said 
bonds.  The  petitioners  base  their  application 
upon  the  constitutional  provision  which  pro- 
vides that  "excessive  ball  shall  not  be  requir- 
ed."   Const,  art.  2,  f  9. 

[1]  It  Is  vrell  settled  that,  for  the  purpose 
of  an  application  to  reduce  bail,  the  court 
must  assume  that  the  defendant  is  guilty  of 
the  otCense  charged,  and  that  this  court  will 
not  grant  a  reduction  of  bail  on  habeas  coi^ 
pus  unless  it  clearly  appears  that  the  amount 
fixed  by  the  trial  court  is  excessive  and  clear- 
ly disproportionate  to  the  ofFense  involved. 
Ex  parte  McCleUan,  1  OkL  Cr.  299,  97  Pac. 
1019;  Ex  parte  Houghton,  1  OkL  Cr.  302,  97 
Pac.  1021. 

Section  1,  c.  T,  of  the  Session  Laws  of  1913, 
provides  as  follows: 

"Section  1.  Any  person  who  enters  any  baild- 
ing,  railway  car,  vehicle,  or  structure  and  there 
opens  or  attempts  to  open  any  vault,  safe,  or 
receptacle  nsed  or  kept  for  the  secure  keeping 
of  money,  securities,  books  of  accounts,  or  oth- 
er valuable  property,  papers  or  documents, 
without  the  consent  of  the  owner,  by  the  use 
of  or  aid  of  dynamite,  nitroglycerine,  gunpow- 
der, or  other  explosives,  or  who  enters  any  such 
building,  railway  car,  vehicle,  or  structure  in 
which  is  kept  any  vault,  safe  or  other  recepta- 
cle for  the  safe  keeping  of  money  or  other 
valuable  property,  papers,  books  or  documents, 
with  intent  and  without  the  consent  of  the  own- 
er, to  open  or  crack  such  vault,  safe  or  recepta- 
ole  by  the  aid  or  use  of  any  explosive,  shall  in 
either  case  be  deemed  guilty  of  felony,  and  up- 
on conviction  shall  be  punished  by  imprison- 
ment in  the  state  penitentiary  for  a  term  of 
not  less  than  twenty  (20)  nor  more  than  fifty 
(BO)  years." 

The  record  before  us  contains  no  copy  of 
the  complaint  or  of  the  order  of  connnltment 
However,  it  sets  forth  that,  when  the  magis- 
trate ordered  the  petitioners  held,  the  county 
attorney  stated  that  his  Information  was  that 
the  defendants  are  residents  of  Kansas  City, 
that  two  other  banks  were  robbed  about  the 
same  time  in  this  community,  and  he  asked 
that  the  bond  of  each  be  fixed  at  |10,000. 
Thereupon  the  oommltting  magistrate  fixed 
the  bond  of  each  at  $9,000. 

It  appears  that  there  was  about  $30,000  in 
war  saving  stamps  and  other  notes,  bonds, 
and  stocks  in  the  deposit  boxes  in  the  vault 
at  the  time. 

[2]  In  applications  of  this  kind  we  are  not 
to  assume  the  functions  of  the  committing 
magistrate  or  the  trial  court  In  fixing  the 
amount  of  bail.  Before  this  court  is  author- 
ized to  interfere,  the  bail  required  nrust  be 
per  se  excessive  and  clearly  disproportionate 
to  the  otTense  involved.  Upon  a  careful  ex- 
amination of  the  record  presoited  and  taking 


into  consideration  the  character  of  the  of- 
fense shown  to  have  been  committed,  we  are 
of  opinion  that  the  amount  fixed  by  the  mag- 
istrate is  not  unreasonable  or  excessive. 
The  application  is  therefore  denied. 

ABMSTROMO  and  MATSON,  33^  concur. 


Mclaughlin  v.  state.  (No.  a-9598.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec.  80,  1920.) 

(Byttabut  hv  *^^«  Ootirt.) 

1.  Provisions  of  statute  quoted. 

Under  the  Code  of  Criminal  Procedure,  "if, 
at  any  time  after  the  evidence  on  either  side  is 
dosed,  the  court  deem  it  insufficient  to  war- 
rant a  conviction,  it  may  advise  the  jury  to 
acquit  the  defendant.  But  the  jury  are  not 
bound  by  the  advice,  nor  can  the  court,  for  any 
cause,  prevent  the  jury  from  giving  a  verdict." 
Section  5896,  Rev.  Laws  1910. 

2.  Criminal  law  «=»7S3(2)— Verdlot  of  ao^alt- 
tal  should  lie  advised  by  oonrt  where  evidesea 
Insuffloisnt. 

In  the  trial  of  a  ciiminal  case,  if  the  evi- 
dence introduced  by  the  state  fails  to  incrimi- 
nate the  defendant,  or  as  a  matter  of  law  is 
insufficient  to  show  that  he  is  guilty  of  the  of- 
fense charged,  it  is  not  only  the  right  bat  the 
duty  of  the  trial  court  to  advise  the  jury  to 
return  a  verdict  of  acquittaL 

3.  Criminal  law  ^»552(3)  —  Clroumstanoes 
must  be  oonslstent  and  exolnds  every  rea- 
soaabis  hypothesis  exoept  guilt. 

Where,  in  the  trial  of  a  criminal  case,  the 
evidence  relied  upon  for  a  conviction  is  entirely 
circumstantial,  the  circumstances  tending  to 
show  guilt  must  be  consistent,  the  one  with  the 
other,  and  point  so  strongly  to  the  guilt  of  the 
defendant  as  to  exclude  every  other  reasonable 
hypothesis  except  tliat  of  guQt. 

4.  Larceny  «s»64(4)  —  Evidence  Insuflldeat  to 
support  eonvlctlcn  cf  stealing  antomobilt. 

Evidence  on  the  trial  for  grand  larceny  ex- 
amined, and  held  insufficient  to  support  a  con- 
viction. 

(Additional  ByUaUu  (y  Editorial  Btai.) 

5.  Criminal  law  «=>l  159(2)  —  Ceart  will  Mt 
weigh  avidenoe  If  sufficient,  but  will  exaa- 
Ine  evidence  to  determine  suflldenoy. 

If  there  is  evidence  to  support  a  conviction, 
the  Criminal  Court  of  Appeals  will  not  weigh 
its  sufficiency  to  support  the  verdict,  bnt  it 
will  consider  all  the  evidence  to  ascertain 
whether  the  verdict  is  in  fact  founded  upon  mat- 
Gdent  evidence  to  warrant  a  conviction. 

6.  Criminal  law  «=9753(2)— In  asking  Instmo- 
tlon  to  acquit,  defendant  need  not  follow  stay 
particular  form  cf  words. 

In  presenting  to  the  conrt  his  right  to  an 
acquittal  as  matter  of  law,  under  Rev.  Laws 
1910,   {  6896,   for  failure  or  insnffidency    of 
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proof,  defendant  la  not  confined  to  any  formula 
or  form  of  words;  all  that  is  necessary  being 
that  in  some  intelligible  form  there  shall  be 
presented  to  the  court  for  its  ruling  and  deci- 
sion the  question  whether  there  Is  sufficient  evi- 
dence to  warrant  a  conviction. 

Appeal  from  Superior  Court,  Creek  Coun- 
ty ;  Gaylord  R.  Wilcox,  Judge. 

Pat  McLaugfalln  was  convicted  of  grand 
larceny,  and  appeals.    Reversed. 

F.  W.  Jacobs  and  Oscar  Cooper,  both  of 
Sapulpa,  for  plaintiff  In  error. 

The  Attorney  General  and  W.  C.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

DOTLK,  P.  J.  This  appeal  Is  from  a  Judg- 
ment rendered  upon  the  verdict  of  a  Jury 
finding  the  defendant  guilty  of  grand  larceny. 
The  record  shows  that  on  May  19,  1919,  the 
county  attorney  of  Creek  county  filed  an  in- 
formation Jointly  charging  the  defendant  and 
Joe  Staley  with  the  theft  of  a  Ford  car,  the 
personal  property  of  Jim  Hinton,  In  said 
county,  on  the  9th  day  of  May,  1919.  On  the 
6th  day  of  June,  the  county  attorney  filed  an 
amended  information  Jointly  charging  the  de- 
f^idant  and  Joe  Staley  and  Charley  Sharp 
with  the  theft  of  said  Ford  car.  On  June  7, 
1919,  the  case  was  called  for  trial  and  the 
defendants  Sharp  and  Joe  Staley  withdrew 
their  former  pleas  and  entered  pleas  of  guil- 
ty. The  trial  then  proceeded  as  to  this  de- 
fendant On  the  same  day  the  Jury  returned 
a  verdict  of  guilty  and  that  they  were  un- 
able to  agree  on  the  punishment  A  motion 
for  new  trial  was  duly  filed  and  overruled. 
On  the  14th  day  of  June,  the  conrt  rendered 
Judgmoit  on  the  verdict  and  sentenced  the 
defendant  to  be  confined  In  the  penitentiary 
for  a  term  of  four  years. 

Various  errors  are  assigned  as  a  basis  tor 
a  reversal  of  this  Judgment,  but  no  brief  has 
been  filed  on  behalf  of  the  defendant  and  we 
have  not  beat  favored  with  an  oral  argument 
in  his  behalf.  However,  we  have  examined 
the  record  as  carefully  as  the  due  and  prop- 
er administration  of  Justice  demands. 

The  first  and  most  important  question  pre- 
sented by  the  record  is  the  failure  of  the 
court  to  direct  an  acquittal  because  of  the 
insufficiency  of  the  evidence  to  support  a 
conviction. 

The  evidence  shows  that  on  the  date  alleg- 
ed Jim  Hinton  lived  about  five  miles  south- 
west of  Mannford  and  was  the  owner  of  a 
new  Ford  car,  which  his  son,  Carl,  drove  to 
Mannford  that  night  about  9  o'clock,  and 
left  In  front  of  a  drug  store.  Carl  Hinton 
testified: 

"I  saw  Joe  Staley  and  Charley  Sharp  in 
Mannford  that  night.  They  were  standing  about 
a  hundred  feet  from  the  car  at  the  time.  About 
midnight  I  went  to  where  I  left  the  car  and 
it  was  gone.  I  was  with  my  father  and  broth- 
er and  three  or  four  others  the  next  night  when 


we  found  the  car  stack  in  the  mud,  near  the 
town  of  Fisher.  The  defendant  and  Joe  Staley 
were  in  the  car  when  we  found  it" 

Several  witnesses  testified  that  they  were 
with  the  parties  that  found  the  car  in  the 
road  near  Fisher,  and  that  the  defendant  and 
Joe  Staley  were  in  the  car  at  the  time. 

Lee  Wiggs  testified: 

"I  live  at  Keystone.  I  saw  the  defendant  there 
on  the  night  of  the  10th  of  June.  He  left  Key- 
stone that  night  about  11  o'clock  in  a  car  with 
Joe  Staley  and  a  boy  named  Wilcox.  Before 
they  started  Wilcox  came  into  my  place  and  got 
three  quarts  of  engine  oil.  One  quart  was  put 
in  the  engine  and  two  quarts  were  corked  up 
and  put  in  the  car  and  they  started  down  the 
road  towards  Fisher." 

Art  Ward  testified: 

"I  am  the  agent  for  the  Frisco  at  Keystone. 
I  own  a  car.  On  Saturday,  June  10th,  I  con- 
tracted my  car  to  Charley  Sharp.  I  helped  him 
to  back  the  car  out  of  the  garage  and  then  I 
went  fishing.  Some  one  drove  the  car  while  I 
was  gone." 

J.  T.  Adair  tesUfled: 

"I  live  at  Keystone.  I  know  all  three  defend- 
ants. I  drove  Charley  Sharp  and  Joe  Staley 
on  the  night  of  the  9th  of  May.  I  did  not  see 
defendant  on  the  night  of  the  10th.  I  had  a 
conversation  with  Joe  Staley  abont  repairing 
a  car  to  take  him  out  to'  Fisher  that  night. 
He  said  he  wanted  to  go  to  the  chock  joint  that 
was  on  the  road  between  Keystone  and  Fisher. 

Tom  Durham  testified: 

"I  live  at  Keystone.  On  Friday  night  May 
9th,  I  was  at  a  chock  joint  in  Tulsa  county  east 
of  Keystone.  About  11  o'clock  that  night  I 
saw  a  new  Ford  car  drive  up  there  and  Joe 
Staley  and  Charley  Sharp  were  in  the  car.  I 
did  not  see  the  defendant  that  night" 

Loyd  Carter  testified: 

"I  live  at  Keystone.  I  was  at  the  chock  Joint 
on  the  Keystone,  Tulsa  road,  on  Friday  night 
May  9th,  abont  1:30,  something  like  that 
Charley  Sharp  and  Joe  Staley  drove  np  in  a  new 
Ford  car." 

R.  Hinton  testified  that  in  going  east  that 
night  to  where  the  car  was  fonnd: 

"I  met  a  boy  going  back  towards  Keystone 
in  a  car.  I  did  not  know  his  name,  bat  the 
others  said  his  name  was  Wilcox." 

J.  £.  EUldge  testified  that— 

"I  was  in  the  car  with  Carl  Hinton  as  they 
drove  east  from  Keystone  that  night  and  we 
met  this  boy  Wilcox  driving  car  towards  Key- 
stone.   It  was  the  depot  agent's  car. 

The  state  rested  and  the  defendant  moved 
the  court  to  direct  the  Jury  to  return  a  ver- 
dict of  acquittal,  because  the  evidence  is 
insufficient  to  sustain  a  conviction. 

The  defendant  testified  In  his  own  bdiaU 
and  stated: 
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"I  live  at  Keystone.  I  vas  there  on  the  9th 
of  May  and  on  the  10th  of  May  until  abont 
10:30  or  11  o'clock,  when  1  started  to  Tulsa 
^th  Joe  Staley  and  Neeley  Wilcox.  I  missed 
the  evening  train  and  I  offered  $10  to  any  one 
that  -would  drive  me  to  Tulsa.  I  met  Joe  Sta- 
ley and  Wilcox.  Wilcox  said  be  bad  a  car  there 
any  time.  Staley  said  he  could  get  a  car  and 
they  made  arrangements  to  take  me  to  Tulsa. 
Wilcox  was  to  take  me  to  Starks,  down  near 
Fisher,  and  Staley  was  to  take  me  on  to  Tulsa 
in  his  car  and  they  were  to  split  the  $10.  The 
Wilcox  boy  was  driving  the  car  when  we  left 
Keystone.  At  Starks  there  was  another  car 
standing  there  and  Staley  said.  There  is  my 
car;'  and  told  Wilcox  he  could  go  back.  I 
changed  cars  and  started  with  Joe  Staley  on  to 
Tulsa,  and  he  got  stuck  in  a  mudhole  near 
Fisher  and  we  were  surrounded  by  officers  and 
arrested." 

On  cnwa-ezomination  he  testified: 

"I  was  around  the  business  part  of  Keystone 
the  most  of  the  time  Friday  night.  May  9th. 
I  was  at  Miss  Jones'  cafe  until  about  10:30.  I 
ate  dinner  there  and  supper  there  about  11 
o'dock.  Earl  Hogg  and  I  walked  home  with  the 
two  Misses  Jones.  I  then  went  home  with  him 
and  then  I  came  back  to  my  room  and  slept 
there  that  night  I  did  not  see  Staley  or  Sharp 
that  night.  The  place  we  changed  cars  was 
a  chock  joint.  It  was  where  Joe  Staley  had 
been  working  and  he  said  the  car  was  his.  I 
had  known  Joe  Staley  and  Charley  Sharp  two 
or  three  years.  I  gave  Joe  Staley  and  Wilcox 
two  $5  billa  to  take  me  to  Tulsa." 

Miss  Etbeyl  Jones  testified: 

"I  have  lived  in  Keystone  12  years;  ran  a 
short  order  place.  I  have  known  the  defendant 
3  or  4  years.  He  often  ate  in  my  place  at  Key- 
stone. He  was  at  my  caf6  on  Friday  night, 
May  9th,  about  9  o'clock  and  again  about  10 
o'clock.  He  ate  two  suppers  there  that  night, 
one  about  8  and  one  about  10.  About  an  hour 
later  or  something  like  that  he  walked  home 
with  as  girls  and  stayed  about  80  minutes  at 
our  house  and  then  left." 

Florence  Jones  testified; 

"I  run  the  cafe  with  my  sister.  I  do  not 
know  the  defendant  personally,  but  I  have  heard 
of  him  the  last  two  or  three  years.  I  remember 
that  on  Friday,  the  9th  of  May,  he  ate  break- 
fast at  our  place  and  I  saw  him  off  and  on  all 
day  Friday  and  Friday  night  until  about  11:30, 
and  he  was  there  on  the  10th." 

Meeley  Wilcox  testified  that  on  Saturday 
evening,  May  lOtb: 

"I  was  talking  to  Joe  Staley  and  the  defend- 
ant came  across  from  the  depot  at  Keystone 
and  wanted  to  get  to  Tulsa;  said  he  would  give 
$10  to  any  one  to  take  him.  Staley  said  he  had 
a  car  at  Starks  and  if  he  could  get  any  one  to 
take  him  there  he  would  take  him  on  to  Tulsa, 
and  I  went  and  got  the  depot  agent's  car  and 
drove  them  down  to  Starks  and  Joe  Staley 
said,  'There  Is  my  car;'  and  he  got  out  with  the 
defendant  and  I  went  on  back." 

On  cross-examination  he  testified: 
"I  am  staying  with  Charley  Sharp,  the  boy 
that  pleaded  guilty  here  this  morning,    Charley 


Sharp  told  me  to  get  the  depot  agent's  ear  that 
evening;  that  he  had  hired  the  car  from  the 
agent.  The  defendant  was  not  with  me  when 
I  got  the  car.  He  paid  Joe  Staley  $10  and 
Staley  gave  me  $5." 

[5]  It  la  well-settled  law  In  this  state  that 
If  there  Is  evidence  to  support  the  conviction 
this  court  will  not  weigh  the  sufficiency  of 
the  same  to  support  the  verdict.  It  is,  how- 
ever, equally  well-settled  law  in  this  state 
that  this  court  will  consider  all  the  evidence 
to  ascertain  whe):her  a  verdict  is  In  fact 
founded  upon  sufficient  evidence  to  warrant  a 
conviction. 

[1,  2,  I]  If  the  eyidenoe  Introduced  by  the 
state  fails  to  incriminate  the  defendant,  or 
as  a  matter  of  law  is  insufficient  to  show 
that  he  Is  guilty  of  the  offense  charged.  It  is 
not  only  the  right  but  the  duty  of  the  trial 
court  to  advise  the  jury  to  return  a  verdict 
of  acquittal.  Section  6S96,  Rev.  Laws.  The 
court  may  do  this  of  Its  own  motion  and  the 
defendant  may  present  to  the  court  bis  right 
to  an  acquittal  as  a  matter  of  law,  under  this 
section,  but  the  defendant  Is  not  confined  to 
this  formula,  or  to  any  form  of  words  In 
presenting  to  the  court  his  right  to  be  acquit- 
ted ;  all  that  is  necessary  is  that  In  some  In- 
telligible form  there  shall  be  presented  to  the 
court  for  Its  ruling  and  decision  the  question 
that  there  is  not  sufficient  evidence  to  war- 
rant a  conviction.  If  this  were  not  the  rule^ 
the  jury  would  In  all  cases  be  the  sole  Judge 
of  the  question,  and  there  would  be  no  reme- 
dy against  convictions  clearly  based  upon  in- 
sufficient evidence. 

It  appears  from  the  record  that  the  sole 
ground  upon  which  the  case  was  submitted 
to  the  Jury  was  that  the  defendant  was  found 
in  the  stolen  car  with  one  of  the  ccmfessed 
thieves.  It  also  appears  that  the  charge  of 
the  court  did  not  contain  an  instruction  on 
circumstantial  evidence.  However,  the  de- 
fendant did  not  object  to  the  instructions 
given  by  the  court  and  did  not  request  any 
instructlona  It  Is  undisputed  that  the  de- 
fendant was  not  In  the  town  of  Mannford 
when  bis  codefendant  stole  the  car  In  ques- 
tion, or  that  he  bad  hired  Staley  and  Wilcox 
to  drive  blm  to  Tulsa,  and  there  is  an  oitire 
absence  of  testimony  tending  to  show  that 
this  defendant  aided  and  abetted  his  oo- 
defendants  in  any  way. 

[1]  It  Is  unquestionably  the  law  that  crime 
may  be  established  by  circumstantial  evi- 
dence, otherwise  society  would  be  at  the  mer- 
cy of  the  criminal  classes,  but  it  is  also  uni- 
formly held  that  the  circumstantial  evidence 
must  go  beyond  mere  -suspicion  and  oonjeo 
tnre,  and  where  circumstantial  evidence  sole- 
ly Is  relied  on  for  a  conviction  the  circum- 
stances tending  to  show  guilt  must  be  con- 
sistent, the  one  with  the  other,  and  point  so 
strongly  to  the  guilt  of  the  defendant  sb  to 
exclude  every  other  reasonable  bypotbesls 
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except  that  of  gnOt.  Can  It  reasonably  be  | 
■aid  that  the  fact  that  this  defendant  was  | 
riding  In  the  stolen  car  with  one  who  was 
uonfessedly  the  thief  was  sufficient  to  show 
his  complicity  in  the  crime  charged.  It  seems 
to  us  clearly  that  it  was  not,  and,  for  this 
reason,  when  the  state  closed  its  case  in 
chief,  the  Instrtictlon  asked  by  the  defendant 
directing  the  Jury  to  return  a  verdict  of  ac- 
quittal should  have  been  given  at  that  time. 
[4]  After  a  careful  consideration  of  all  the 
testimony  offered  by  the  state  and  the  dei'rnU- 
ant,  we  are  of  opinion  that,  as  a  matter  of 
law,  the  evidence  was  hisufficient  to  warrant 
a  conviction ;  and  accordingly  the  Judgment 
of  the  trial  court  is  reversed. 

ABMSTRONO  and  MATSON,  J3^  concur. 


(S3  Idaho,  814) 

CROM  et  al.  v.  FRAHM. 

(Supreme  Court  of  Idaho.    Nov.  80,  1920.) 

t.  Appeal  and  error.  <i=3>78l(2)— N«  iHsmlssal 

becaose  moot  If  deolslon  may  resntt  la  liability 

on  Injunctloa  bond  In  the  case. 

A  motion   to   dismiss   an   appeal,   on   the 

gronnd  that  tbt  substance  of  the  controversy 

between  the  parties  has  disappeared,  will  be 

overruled  if  the  appeal  presents  a  question  the 

decision  of  which  may  result  in  liability  on  an 

injttn<;tion  bond  given  in  the  case. 

2.  Ceasthatianal  law  ^=9i2IO— Private  oorpe- 
raflOM  are  "persoaS"  wItMa  Amendmeat  14, 
foriilddlna  a  denial  of  tho  eqnal  prvtMtiM  ef 
the  laws. 

Private  corporations  are  "persons"  within 
the  meaning  of  the  provision  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States,  whereby  each  state  is  prohibited  from 
denying  to  any  person  within  its  bordats  the 
equal  protection  of  the  laws. 

[Ed.  Note.— For  other  definitions,  see  Words 
mai  Ftaraaes,  Fisst  and  Second  Series,  Person.] 

3.  Constitutional  law  «=32l  I— Statute  granting 
rights  to  certain  corporations  managing  irri- 
gation canal  systems  held  to  deny  equal  pro- 
teoHon  of  the  laws. 

A  statute,  whereby  it  is  sought  to  grant 
rights,  powers,  and  privileges  to  corporations 
organised  and  existing  for  the  control  or  man- 
agement of  Irrigation  canal  systems,  construct- 
ed and  operated  pursuant  to  the  Carey  Act  of 
Congress  (U.  S.  Comp.  StT  {  4686),  whUe  they 
are  denied  to  other  corporations,  although  or- 
ganized and  existing  for  the  control  and  man- 
agement of  like  enterprises,  but  which  have 
procured  their  canal  systems  from  sources  oth- 
er than  Carey  Act  construction  companies,  is 
in  contravention  of  the  Fourteenth  Amend- 
ment  to  the  Constitution  of  the  United  fiules. 

Appeal  from  District  Court,  Twin  Falls 
Conn^;  Wm.  A.  Babcodc,  Judge. 
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Action  by  J.  A.  Orom  and  othera,  etotik- 
holders  of  Twin  Falls  Canal  Company,  to 
enjoin  the  company  from  governing  itself 
according  to  certain  proposed  amendments  to 
its  articles  of  incorporation  and  by-laws,  and 
to  restrain  Claude  Brown,  John  Frahm,  and 
another,  directors  chosen  pursuant  to  the 
amendments,  from  acting:  In  that  capacity. 
Temporary  Injunction  issued,  motion  to  dis- 
solve overruled,  and  Judgment  entered  for 
plainttfTs,  and  defendant  John  Frahm  appeals 
from  the  order  overruling  the  motion  to  dis- 
solve the  injunction,  and  from  the  Judgment 
Judgment  and  order  affirmed. 

E.  M.  Wolfe  and  J.  F.  Martin,  both  of  Twin 
Falls,  for  appellant. 

Turner  K.  Hackman,  W.  P.  Guthrie,  and 
J.  R.  Bothwell,  all  of  Twin  Falls,  for  re- 
spondents. 

MOROAN,  C.  J.  This  action  was  com- 
menced by  stockholders  of  Twin  Falls  Canal 
Company  to  procure  an  injunction  restralh- 
Ing  that  corporation  from  governing  itself 
according  to  certain  proposed  amendments  to 
its  articles  of  incorporation  arid  by-laws, 
and  restraining  Claude  Brown,  Ivan  O.  Lin- 
coln, and  John  Frahm,  directors  chosen  In 
conformity  to  the  amendments,  ttom  acdns 
in  that  capacity. 

A  temporary  injunction  was  issued,  and  a 
motion  was  made  to  dissolve  it,  which  was 
overniled.  Thereafter  a  Judgment  was  en- 
tered as  prayed  for  in  the  complaint,  and 
John  Frahm  has  appealed  from  the  order 
overruling  the  motion  to  dissolve  the  injunc- 
tion and  from  the  Judgment 

A  motion  has  been  made  to  dismiss  the 
appeals  on  the  ground  that  the  substance  of 
the  controversy  between  the  parties  has  dis- 
appeared, and  only  a  moot  question  remains 
to  be  determined.  In  support  of  this  motion 
It  la  shown  that,  since  the  order  and  Judg- 
ment appealed  from  were  made  and  entered, 
the  defendants  named  In  the  complaint  have 
ceased  to  act  pursuant  to  the  purported 
amendments. 

[1]  In  order  to  procure  the  issuance  of 
the  Injunction  respondents  were  required  to 
give  an  undertaking  in  the  sum  of  $1,000,  to 
the  effect  that  they  would  pay  to  the  parities 
enjoined  such  costs,  damages,  and  reasonable 
counsel  fees  as  they  might  Incur  or  sustain 
by  reason  of  the  injunction,  if  the  court 
should  finally  decide  respondents  were  not 
entftled  thereto.  In  view  of  this  obligation 
it  cannot  be  said  the  case  now  before  us  Is 
without  substance,  and  the  motion  to  dismiss 
is  overruled. 

The  purported  amendments  were  declared 
to  be  adopted  at  a  special  meeting  of  the 
stockholders  of  the  corporation  whereat  were 
represented  by  the  owners  personally,  or  by 
proxy,   but  58,326.89  shares  of  the  caplt&l 
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stock,  of  which  there  were  iBsned  and  oat- 
standlng  202,178.48  shares.  Among  the 
amendments  to  the  articles  of  Incorporation 
was  one  whereby  the  board  of  directors  was 
reduced  from  five  members  to  three. 

It  is  provided  In  C.  S.  i  4752,  snbd.  10, 
that  every  coriMratlon  has  a  right  to  amend 
Its  articles,  and  thereby  to  change  the  nnm- 
ber  of  its  directors,  but  that  such  amend- 
ment shall  be  made  and  certified  In  the  man- 
ner prescribed  In  section  4766  for  Increasing 
or  diminishing  the  capital  stock.  The  last- 
mentioned  section  contains  this  provision : 

"At  least  two-thirds  of  the  entire  capital 
stock  must  vote  in  favor  of  such  increase  or 
diminution  before  the  same  is  effected.** 

C.  S.  S.4710,  provides: 

"The  by-laws  may  be  repealed  or  amended, 
or  new  by-laws  may  be  adopted  at  the  annual 
meeting,  or  at  any  meeting  of  the  stockholders 
or  members  called  for  that  purpose  by  the 
directors,  by  a  vote  representing  two-thirds  of 
the  subscribed  stock.    »    »    • " 

Bespondents  contend  the  amendments  to 
the  articles  and  by-laws  are  Ineffectual  and 
void  because  they  were  adopted  by  a  vote 
representing  less  than  the  requisite  number 
of  shares  of  stock,  while  appellant  relies  oh 
O.  S.  I  80G0,  wherein  It  is  provided : 

"Any  corporation  organized  and  existing  for 
the  control  or  management  of  an  irrigation  pro- 
ject or  canal  system  constructed  and  operated 
pursuant  to  what  is  commonly  known  as  the 
Carey  Act  and  the  statutes  of  this  state  accept- 
ing the  provisions  of  such  act,  having  stock- 
holders nambering  more  than  300,  shall  have 
and  exercise  the  following  rights,  powers  and 
privileges,  in  addition  to  those  already  granted 
and  existing." 

Then  foUowa  an  enumeration  of  rights, 
powers,  and  prlvUeges,  among  wliicb  is: 

"To  change  or  amend  its  articles  of  incor- 
poration or  by-laws  or  adopt  new  articles  or 
new  by-laws,  by  a  two-thirds  vote  of  the  stock 
represented,  at  any  regular  meeting  of  the 
stockholders,  or  at  any  special  meeting  duly 
called  for  that  purpose  in  accordance  with  the 
provisions  of  section  4707." 

Twin  Falls  Canal  Company  is  a  corpora- 
tion which  has  more  than  300  stockholders. 
It  was  organized  and  exists  for  the  purpose 
of  controlling  and  managing  an  Irrigation 
canal  system,  which  was  constructed  pur- 
suant to  28  St.  at  li.  422  (U.  S.  Comp.  St 
i  4685)  and  acts  amendatory  thereof,  com- 
monly referred  to  as  the  Carey  Act  of  Con- 
gress. 

It  will  be  observed  tliat  section  8060  per- 


mits amendments  to  l>e  made  by  two-thirds 
vote  of  the  .stock  represented  at  a  meeting, 
be  that  much  or  little,  while  sections  47S2, 
4756,  and  4710  require  that  if  sach  amend- 
ments be  made  they  must  be  by  a  vote  rep- 
resenting two-thirds  of  the  subscribed  stock. 

By  section  3050  certain  rights,  powers,  and 
privileges  are  sought  to  be  extended  to  a 
special  class  of  corporations,  and  the  ques- 
tion is.  Does  that  section  violate  the  Fonr- 
teenth  Amendment  to  the  Constitntion  of 
the  United  States,  wherein  it  is  provided 
that  no  state  shall  "deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the 
Uvre"? 

[2]  Private  corporations  are  "pnacMu" 
within  the  meaning  of  that  provision.  In  re 
Case,  20  Idaho,  128,  U6  Pac.  1037;  6  B.  C.  L. 
p.  413,  section  409;  12  C.  J.  p.  1142,  S  877. 
In  6  B.  CL.  p.  411.  f  408,  the  rule  is  stated 
thus: 

"Corporations  as  creatures  of  the  law  mnj, 
within  reasonable  limits,  be  divided  into  dasses, 
and  each  class  given  sudi  rights,  capadties  and 
powers  as  the  Legislature  may  see  fit.  For 
this  reason  a  corporation  may  not  necessarily 
have  the  right  to  complain  of  a  discrimination 
in  favor  of  other  classes  of  corporations  or  that 
all  or  any  of  the  rights  of  natural  persons  have 
not  been  given  to  it;  nor  Is  the  action  of  the 
state  In  so  dassifylng  corporations  and  in  con- 
ferring different  powers  upon  them  in  contra- 
vention of  the  Fourteenth  Amendment  of  the 
federal  Constitution.  •  *  *  In  order,  how- 
ever, to  Justify  diversity  ot  treatment  of  cor- 
porations, the  dassification  must  be  founded 
on  differences  either  defined  by  the  Constita- 
tlon,  or  such  as  are  natural  or  intrinsic,  and 
reasonable." 

In  tills  case  the  Legislature  has  sougjit 
to  grant  rights,  powers,  and  privileges  to  cor- 
porations organized  and  existing  for  the  con- 
trol and  management  of  Irrigation  canal 
systems  constructed  and  operated  pursuant 
to  the  Carey  Act,  and  to  deay  them  to  other 
corporations,  although  organised  and  eiisting 
for  the  control  and  management  of  like  cn- 
terprizes,  but  which  have  procured  their 
canal  systems  from  sources  other  than  Carey 
Act  construction  companies.  Such  classifica- 
tion is  not  founded  on  a  difference  either 
natural,  or  Intrinsic,  or  reasonable. 

[S]  It  foUows  that  C.  S.  i  3050,  is  In  con- 
travention of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  and  is 
void. 

The  Judgment  and  order  appealed  from 
are  affirmed.  Costs  are  awarded  to  respond- 
ents. 

BICB  and  BUBCB,  3J^  concur. 
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V.  FRAHM. 

(Supreme  Court  of  Idaho.    Not.  30,  1920.) 

Appeal  from  District  Ck>art,  Twin  Falls  Coun 
ty;   iVm.  A.  Babcock,  Judge. 

Proceeding  by  T.  F.  Warner  and  others 
against  the  Twin  Falls  Canal  Company,  John 
Frahm,  and  others,  for  judicial  review  of  acts 
at  a  Btockholders'  meeting,  whereby  articles  of 
incorporation  and  by-laws  were  declared  to  be 
amended.  Judgment  for  petitioners,  and  de- 
fendant Frahm  appeals.    Affirmed. 

E.  M.  Wolfe  and  J.  F.  Martin,  both  of  Twin 
Falls,  for  appellant. 

Turner  K.  Hackman,  W.  P.  Guthrie  and  J.  R. 
Bothwell,  all  of  Twin  Falls,  for  respondents. 

MORGAN,  0.  J.  This  is  a  companion  case  to 
Crom  et  al.  t.  Frahm,  103  Pac.  1013.  It  was 
commenced  pursuant  to  C.  S.  g  4718,  by  stock- 
holders of  Twin  Falls  Canal  Company  who  were 
absent  from  the  stockholder's  meeting  refer- 
red to  In  the  Crom  Case.  That  section  pro- 
vides: "At  all  elections  or  votes  had  for  any 
purpose,  there  must  be  a  majority  of  the  sub- 
scribed capital  stock,  or  of  the  members  when 
there  is  no  capital  stock,  represented  either  in 
person,  or  by  proxy,  in  writing.  •  •  •  Any 
vote  or  election  had  otherwise  than  in  accord- 
ance with  the  provisions  of  this  title,  is  void- 
able at  the  instance  of  absent  stockholders  or 
members,  and  may  be  set  aside  by  petition  to 
the  district  court    •    •    • " 

The  proceeding  resulted  in  a  Judgment  to  the 
effect  that  the  meeting  of  stockholders,  and  the 
alterations  of,  additions  and  amendments  to, 
the  articles  of  incorporation  and  by-laws  at- 
tempted to  be  made  thereat,  were  void.  This 
appeal  is  from  the  Judgment. 

The  principles  of  law  discussed  in  the  Orom 
Case  are  involved  in,  and  decisive  of,  this  one. 
On  authority  of  that  case  this  judgment  Is  af- 
firmed.   Costs  are  awarded  to  respondents. 

BIOIB  and  BUDGB,  JJ.,  concur. 


(33  Idaho,  326) 

STATE  V.  PETTIT. 

(Supreme  Court  of  Idaho.    Dec.  11, 1920.) 

1.  Jury  «=3l36(9)  —  Excusing  Juror  held  not 
to  entltie  defendant  to  another  peremptory 
challenge. 

Where  in  a  criminal  case,  after  a  Jury  had 
been  passed  for  cause,  the  court,  under  the 
provisions  of  Comp.  St.  1919,  {  8968,  excused 
one  of  the  jurors  on  account  ot  sickness,  the 
defendant  did  not  thereby  become  entitled  to 
another  peremptory  challenge  in  addition  to  the 
number  prescribed  by  law. 

2.  Jury  <8=»I3I(2,  8)— Soope  of  voir  diro  ex- 
amlMtloB  It  within  trial  oourfs  dlsorotlon; 
questions  relative  to  scruples  as  to  age  of 
prosecutrix  on  voir  dire  examination  of  ju- 
rors In  criminal  case  held  pertinent  and 
proper. 

The  scope  of  a  voir  dire  examination  of 
Jurors  by  counsel  in  a  criminal  case  is  a  matter 
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which  rests  in  the  sound  discretion  of  the  trial 
court.  Certain  questions  propounded  to  Ju- 
rors considered,  and  found  to  be  not  beyond 
what  is  pertinent  and  proper  in  such  an  ex- 
amination. 


3.  Criminal  law  <3=»490— Witnesses  «=»344(2) 
—Particular  acts  of  unohastity  held  Inadmis- 
sible to  Impeach  prosecutrix,  but  admissible 
to  rebut  medical  testimony. 

Particular  acts  of  nnchastity  on  the  part 
of  the  prosecutrix  in  a  rape  case  are  not  ad- 
missible to  impeach  her  evidence,  but  might  be 
admissible  for  the  purpose  of  rebutting  the 
inference  of  guilt  to  be  drawn  from  expert  med- 
ical testimony,  tending  to  show  that  an  act  of 
sexual  intercourse  had  been  committed. 

4.  Criminal  law  9s»600(4)— Stipulation  as  to 
what  absent  witness  would  testify  Is  not  an 
admission  of  truth  thereof. 

A  stipulation  in  a  criminal  case  that  an  ab- 
sent witness,  if  present,  would  testify  to  cer- 
tain facts,  is  not  an  admission  of  the  truth 
thereof,  but  such  evidence  is  as  much  subject  to 
rebuttal  as  any  other  evidence  in  the  case. 

5.  Criminal  law  <8=»823 (10)— Error  In  Instnio- 
tlon  held  not  prejudicial,  where  other  iastnio- 
tlons  protected  defendant. 

In  this  case  the  court  properly  instructed 
the  Jury  that  it  is  not  necessary  for  the  pros- 
ecutrix to  be  corroborated  as  to  the  particular 
acts  constituting  the  offense,  but  unnecessarily 
injected  into  the  instruction  the  words,  "and 
the  corroborating  circumstances  and  facts  tes- 
tified to  by  other  witnesses,"  without  adding 
thereto  the  further  condition,  "if  you  find  from 
the  evidence  that  there  are  corroborating  facts 
and  drcumatances";  but,  since  the  court  amply 
protected  the  app^ant  in  other  instructions, 
the  error  was  without  prejudice  to  any  of  his 
substantial  rights. 

6.  Criminal  law  €=»857(l)— Jury  may  consider 
arguments  so  far  as  assisting  In  reaching  the 
truth. 

It  is  proper  for  the  Jury  to  consider  the 
arguments  of  counsel,  in  analyzing  the  evidence 
and  applying  the  instructions  of  the  court  to  it, 
in  BO  far  as  such  arguments  may  assist  the  jury 
in  arriving  at  the  truth.  Beyond  this  their 
consideration  of  the  case  must  be  confined  to 
the  evidence  admitted  by  the  court  and  to  the 
court's  instructions. 

7.  Criminal  law  ®=>8 1 1(2)— Requested  Instruc- 
tion singling  out  particular  faott  Is  property 
refused. 

A  requested  instruction,  requiring  the  court 
to  single  out  any  particular  fact  in  evidence 
and  suggest  to  the  jury  the  effect  which  may 
be  given  to  it,  is  properly  refused. 

8.  Criminal  law  (8=3800(4),  1 172(2)— Instruo- 
tlons  need  net  define  penetration;  Instruct 
tlon  as  to  duty  of  Jurors  to  reoondle  oonfllets 
of  error  held  harmless. 

Certain  instructions  considered,  and  found 
that  DO  error  was  committed  by  the  trial  court 
in  giving  them. 

Appeal  from   District  Court,  Twin  Falla 
County;    William  A.  Babcodc,  Judge. 
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Melvln  Pettlt  was  convicted  ot  statutoqr 
rape,  and  he  appeals.    Affirmed. 

James  R.  Bothwell  and  W.  P.  Oathrle, 
both  of  Twin  Falla,  for  alppellant. 

Roy  L.  Black,  Atty.  Gen.,  and  James  h. 
Boone,  Asat  Atty.  Gen.,  for  the  State. 

BUDGS;  J.  Appellant  was  convicted  of 
the  crime  commonly  designated  as  statutory 
rape.    Thia  appeal  is  from  the  judgment. 

[1]  The  first  contention  of  the  appellant  la 
that,  while  he  was  entitled  to  10  peronptory 
challenges,  in  effect  he  was  allowed  only  0. 
After  the  jury  had  beoi  passed  for  cause  and 
the  state  had  exercised  3  peremptory  chal- 
lenges and  waived  1  and  appellant  had  exer- 
cised 4  peremptoTy  challenges,  the  court  ex- 
cused one  of  the  jurors  on  account  of  sick- 
ness. Appellant  objected  to  such  Juror  being 
excused,  unless  the  court  should  grant  him 
an  additl(«al  peremptory  challenge,  urging 
that  he  had  not  expected  to  exercise  a  per- 
emptory challenge  with  respect  to  this  partic- 
ular juror.  It  Is  Insisted  by  appellant  that 
this  proceeding  In  effect  deprived  him  of  one 
peremptory  challenge,  and  reliance  is  placed 
upon  the  California  decisions.  People  v. 
Stewart,  64  Cal.  60,  28  Pac.  112,  and  People 
V.  Brady,  72  Cal.  490,  14  Pac.  202.  The  stat- 
utory provision  construed  by  those  cases  Is 
Identical  with  our  0.  S.  i  8968,  which  pro- 
vides that: 

"If,  before  the  eoncldsion  of  the  trial,  a 
juror  becomes  sick,  so  as  to  be  onable  to  per- 
form his  daty,  the  court  may  order  bim  to  be 
disdiarged.  In  that  cage  a  new  juror  may  be 
■worn  and  the  trial  begin  anew,  or  the  jury 
may  be  discharged  and  a  new  Jury  then  or  aft- 
erwards impaneled." 

In  People  v.  Stewart  the  court  said: 

"What  is  implied  by  tlie  clause,  'and  the  trial 
begin  anew*?  The  title  of  the  chapter  which 
provides  for  challenging  the  jury  is,  'Of  pro- 
ceedings after  the  commencement  of  the  trial 
and  before  judgment.'  We  think,  vrithin  the 
meaning  of  the  Code,  a  trial  oommences  when 
the  case  is  called  for  trial  oaless  the  trial 
be  then  postponed.  That  everything  that  tran- 
spires in  the  case  aCter  that,  and  before  judg- 
ment, is  a  part  of  the  trial.  That  being  so.  It 
follows  that  the  defendant  was  entitled,  after 
the  change  had  been  effected,  to  all  the  chal- 
lenges which  the  law  gave  him  in  the  first  in- 
stance. Within  that  limit  he  not  only  had  a 
right  to  challenge  the  new  juror,  but  likewise 
any  or  all  of  the  original  11." 

But  as  pointed  out  by  the  Supreme  Court 
of  North  Dakota  in  State  v.  Hazledahl,  2  N. 
D.  521,  62  N.  W.  315,  16  Lu  R.  A.  150,  the 
effect  of  the. decision  in  the  Stewart  Case  Is 
to  place  it  In  the  power  of  the  accused  to 
discharge  the  entire  jury  or  not  at  bis  elec- 
tion, while  the  law  places  the  election  with 
the  court  As  having  a  particular  bearing 
upon  the  situation  In  the  case  at  bar,  we 
quote  th«  Ibllowlng  from  the  latter  case: 


"In  securing  the  twelfth  juror  he  may,  as  he 
always  may,  use  any  peremptory  challenges 
that  he  has  not  already  exhausted  in  procur- 
ing the  eleven.  If  he  has  already  exhansted 
all  his  peremptory  challenges,  then,  in  this 
case,  as  in  every  other,  the  first  man  called 
against  whom  no  challenge  for  cause  can  be 
interposed  must  be  sworn  as  a  juror.  But  the 
accused  exhansted  no  peremptory  challenges  in 
disposing  of  the  sick  juror.  He  has  used  all 
the  peremptory  challenges  which  the  statute 
gives  him  in  securing  the  jury  of  twelve  men 
by  whom  he  is  tried,  and  he  has  no  ground  for 
legal  complaint  We  think  it  radically  nnsonnd 
to  assume  that  the  Legislature  intended  to 
place  the  accused,  so  far  as  his  peremptory 
challenges  were  concerned,  in  the  same  posi- 
tion when  one  juror  was  discharged  as  when 
twelve  men  were  discharged.  To  prevent  all 
possibility  of  prejudice  to  accused  parties,  the 
statute  has  given  the  trial  eourt  full  discretion 
to  discharge  the  entire  jury,  and  we  must  pre- 
sume the  court  will  adopt  that  course  in  all 
cases  when  there  conld  be  a  suspicion  of  prej- 
udice to  tha  rights  of  the  prisoner  in  adopting 
the  first  course." 

The  North  Dakota  case  has  been  followed 
by  the  Supreme  Court  of  Utah  in  the  well- 
eonsldered  case  of  State  t.  De  Weese,  61 
Utah,  616, 172  Pac  290,  and  by  the  Supreme 
Court  of  Louisiana  in  State  y.  Carmouche, 
141  La.  325,  75  South.  68.  Bvoi  the  Cali- 
fornia court,  while  still  adhering  to  the  rule 
nimounced  in  the  Stewart  Case,  has  expressed 
doubt  as  to  the  correctness  of  the  rule,  as  Is 
apparent,  not  only  from  the  dissenting  opin- 
ion, but  the  majority  opinion,  in  People  v. 
Zelgler,  136  CaL  462,  67  Pac.  754,  56  L.  R.  A. 
882.  In  the  majority  opinion  therein  It  Is 
said: 

"As  to  the  main  question,  whatever  we  would 
feel  inclined  to  hold  if  the  question  was  now 
presented  for  the  first  time,  the  rule  having 
been  so  well  established,  I  think  it  should  sot 
now  be  changed." 

But  the  dissenting  opinion  used  the  follow- 
ing pertinent  language: 

"I  am  compelled  to  dissent  from  the  conclu- 
sion declared  in  this  case.  It  may  be  conceded 
support  for  it  is  found  in  People  v.  Stew- 
art 64  Cal.  60,  28  Pac  112.  ••  •  But  the 
decision  in  the  Stewart  Case  upon  careful  ex- 
amination, I  conclude  is  wholly  unsatisfactory, 
as  containing  a  sound  exposition  of  the  law, 
and  should  not  be  longer  followed.  That  de- 
dsion  has  been  carefully  reviewed  in  State  v. 
Hazledahl,  2  N.  D.  621,  62  N.  W.  315,  16  L. 
R.  A.  150,  and  the  reasoning  found  there  point- 
ing out  its  unsoundness  appears  to  be  eonehi- 
sive." 

We  are  satisfied  that  the  court  committed 
I  no  error  in  refusing  to  allow  appellant  an  ad- 
ditional peremptory  <±aUenge. 

[2]  Error  is  sought  to  be  predicated  upon 
the  rulings  of  the  court  permitting  connsd 
for  the  state  to  ask  the  jurors  on  their  voir 
dire  examination;  (a)  Whether  they  wonlc 
return  a  verdict  of  guilty  even  ttiou^  the} 
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entertained  a  sll^t  doubt  aa  to  tbe  defend- 
ant's g:ailt;  (b)  whetber,  suppoBins  tbe  piose- 
cntrlz  waa  in  tbe  neigbborbood  of  18  years 
old,  that  would  cause  them  to  be  more  le- 
nient with  tbe  defendant ;  (c)  If  be  was  a  man 
of  family,  whether  that  would  cause  them  to 
to  be  more  lenient  wltta  blm ;  and  (d)  wbetber 
the  mere  fact  that  outsiders  might  tblnk  oth- 
erwise, or  that  they  might  be  criticized  or 
questioned  concerning  their  verdict,  would 
cause  tbem  to  hesitate.  W^ile  there  may  be 
some  limit  beyond  which  tbe  voir  dire  exam- 
ination may  not  properly  go.  It  Is  a  matter 
which  rests  in  the  sound  discretion  of  tbe 
trial  court.  We  are  unable  to  see  wberem 
any  of  the  questions  complained  of  go  beyond 
what  is  pertinent  and  proper  In  such  an  ex- 
amination. 

[3]  The  next  assignment  is  that  the  court 
erred  In  refusing  to  permit  counsel  for  appel- 
lant to  interrogate  the  prosecutrix  as  to  oth- 
er acts  of  sexual  Intercourse.  While  it  may 
be  true,  notwithstanding  tbe  general  rule, 
which  has  been  frequently  announced  In  this 
court,  that  particular  acts  of  unchastlty  are 
not  admissible  to  Impeach  the  evidence  of  the 
prosecutrix  (State  ▼.  Anthony,  6  Idaho,  38S, 
06  Paa  884 ;  State  v.  Anderson,  6  Idaho,  706, 
69  Pac.  180;  State  v.  Lancaster,  10  Idaho, 
410,  78  Pac.  1081;  State  v.  Henderson,  19 
Idaho,  S24, 114  Pac.  SO),  that  where  tbe  state, 
as  in  this  case,  relies  not  merely  upon  the 
testimony  of  the  prosecutrix  touching  the 
particular  acts  constituting  the  offense,  but 
Introduces  expert  medical  testimony  tending 
to  show  that  an  act  of  sexual  intercourse 
bad  been  committed,  thereby  enabling  an  in- 
ference of  appellant's  guilt  to  be  drawn  from 
this  testimony  In  connection  with  other  evi- 
dence in  tbe  case,  it  would  be  proper  to  per- 
mit tbe  accused  to  Introduce  evidence  tending 
to  show  that  tbe  alleged  victim  of  bis  assault 
bad  actually  bad  sexual  intercourse  with 
others,  for  tbe  obvious  reason  that  sudi  evi- 
dence would  completely  negative  any  infer- 
ence of  guilt  to  be  drawn  from  the  medical 
expert  testimony  and  bearing  upon  the  accus- 
ed, but  the  record  before  us  presents  no  such 
a  situation.  Tbe  only  attempt  on  tbe  part 
of  appellant  to  introduce  such,  evidence  was 
duriiiir  his  cross-examtnation  of  the  prosecu- 
trix, wbo  was  tbe  first  witness  called  by  tbe 
state.  At  that  time  no  medical  expert  tes- 
timony bad  been  Introduced,  and  tbe  evidence 
sought  to  be  adduced  by  this  proffered  cross- 
examination  was  not  in  rebuttal  of  any  evi- 
dence which  tbe  state  had  introduced  up  to 
that  stage  of  the  trial,  and  could  have  had  no 
bearing  at  that  time  except  as  It  mi^t  tend 
to  impeach  her  evidence,  for  which  purpose  it 
was  not  admissible.  Tbe  third  and  fourth 
assignments  of  error  raising  this  question 
are  therefore  without  merit 

[4]  It  is  contended  that  the  court  erred  in 
permitting  counsel  for  the  state  to  interro- 
gate ai^Uant  concerning  the  witness  Bod- 
ing.   If  we  understand  tbe  contention  of  ap- 


pelant with  reference  to  this  point  correctly, 
it  Is  that,  since  the  state  had  stipulated  that 
U  Boding  were  present  be  would  testify  to 
certain  facts,  tbe  state  was  thereby  precluded 
from  Introducing  evidence  tending  to  show 
that  the  facts  which  Boding  would  have  tes- 
tlfled  to  were  untrue.  But  the  state,  in  ad- 
mitting that  Boding,  if  present,  would  testify 
to  certain  things,  did  not  thereby  admit  that 
bis  testimony  would  be  true,  and  such  state- 
ments were  as  clearly  subject  to  rebuttal  as 
any  other  evidence  In  the  case. 

18]  Error  i.s  predicated  upon  -the  giving  of 
Instructions  Noa.  3,  8,  11,  12,  18,  23,  and  24. 
We  shall  dispose  of  them  In  the  order  above 
given. 

"No.  3.  The  jury  are  instructed  that  to  con- 
stitute the  crime  of  rape  it  is  necessary  that 
penetration  be  shown,  but  If  penetration  be 
shown  to  have  actually  taken  place,  as  a  mat- 
ter of  fact,  the  degree  of  penetration  is  imma- 
terial. Penetration,  as  herein  used,  means  the 
penetration  of  the  female  organ  of  a  female 
with  the  male  member  or  organ  of  a  man." 

The  attack  made  upon  this  Insti^iction  Is 
that  the  word  "penetration"  Is  not  sufficiently 
defined  therein.  It  Is  not  essential  that  tbe 
word  "penetration"  should  be  defined.  All 
that  Is  necessary  is  that  the  instruction  make 
plain  to  the  Jury  that  the  prosecution  must 
show  penetration  in  order  to  secure  a  con- 
viction.   This  the  instruction  does. 

Instruction  No.  8  is  criticized:  First,  be- 
cause it  tells  the  Jury  that  it  is  their  duty  to 
recoudle  coufllcts  In  the  evidence  if  they  can 
do  so,  and,  second,  because,  as  is  coatended, 
it  confuses  the  degree  of  credibility  that 
should  be  given  to  tbe  uncorroborated  testi- 
mony of  the  prosecutrix.  While  it  would 
have  been  more  accurate  to  have  Instructed 
the  jury  that  It  was  their  duty  to  reconcile 
seeming  conflicts  in  tbe  evidence,  we  are  un- 
able to  see  how  tbe  Jury  could  have  been 
misled  by  the  language  used,  and  it  Is  the 
law  that  the  'jury  should  reconcile  the  evi- 
dence where  they  can  do  so.  Glffen  v.  City 
of  Lewlstown,  6  Idaho,  231,  247,  55  Paa  646 ; 
14  B.  C.  L.  748,  i  19;  16  a  J.  946,  |  2319. 
The  Instruction  does  not  ccmfuse  the  degree 
of  credibility  which  should  be  given  to  tbe 
uncorroborated  testloKHiy  of  the  prosecutrix. 
The  instruction  is  therefore  not  erroneous 
for  any  of  tbe  reasons  urged  by  appellant 

The  objection  urged  to  instruction  No.  11  is 
that  It  affords  undue  prominence  to  the  state- 
ment that  tbe  prosecutrix  need  not  be  cor- 
roborated. There  is  no  merit  in  this  position. 
People  V.  Keith,  141  CaL  686,  75  Pac.  804. 

Tbe  same  objection  is  made  to  instructloa 
No.  12,  but  this  instruction  contains  no  sndi 
statement,  and  Is  not  prejudicial  to  the  ap- 
pellant 

[S]  In  appellant's  brief,  counsel  calls  par- 
ticular attention  to  Instracticm  No.  18,  wblcb 
he  snys  is  especially  objectionable.  In  that  it 
Invades  tbe  province  of  tbe  jury  by  telling 
tbem.  In  effect,  that  tbere  were  oorroborat- 
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Ing  clrcamstances.  Considered  alone,  this 
Instruction  would,  no  doubt,  be  subject  to  the 
criticism  offered,  but,  viewed  In  connection 
with  all  of  the  instructions,  we  are  satisfied 
that  prejudicial  error  cannot  be  based  upon 
it.  It  Is  apparent  that  the  whole  purpose  of 
this  instruction  was  to  advise  the  jury  that 
it  is  not  necessary  for  the  prosecutrix  to  be 
corroborated  by  lie  testimony  of  other  wit- 
nesses as  to  the  particular  acts  constituting 
the  offoise,  which  is  a  correct  statement  of 
law.  Dunn  v.  State,  58  Neb.  807,  79  N.  W. 
719,  720 ;  People  v.  Scott,  24  Cal.  App.  440, 
141  Pac.  045,  at  page  947.  The  court  unneces- 
sarily Injected  into  the  instruction  the  words, 
"and  the  corroborating  circumstances  and 
facts  testified  to  by  other  witnesses,"  without 
adding  thereto  the  further  condition,  "if  you 
find  from  the  evidence  that  there  are  corrobo- 
rating facts  and  circumstances,"  but  since  the 
court  amply  protected  the  appellant  in  other 
Instmctions,  bo  far  as  this  point  is  concerned. 
It  was  error  without  prejudice  to  any  of  his 
■ubstantial  rlghta 

The  criticism  made  by  appellant  of  In- 
sti-uction  No.  23  Is  that  tbe  court  under  the 
guise  of  telling  the  jury  that  they  are  not  to 
consider  the  punishment,  nevertheless  in- 
structs them  with  reference  to  the  point,  but 
the  Instruction  is  not  erroneous.  It  tells  the 
Jury  In  substance  that  they  are  not  to  con- 
sider what  punishment  might  be  Inflicted 
upon  appellant  In  case  he  is  found  guilty,  but 
that  the  law  prohibits  the  court  from  giving 
them  any  Instructions  as  to  what  punishment 
he  might  receive,  and  this  is  unquestionably 
the  law. 

[I]  It  Is  contended  that  Instruction  No.  24 
Is  confusing,  in  that  it  advises  the  jury  to 
disregard  totally  the  statements  made  by 
counsel  for  the  appellant  during  the  trial. 
The  instruction  correctly  states  the  law.  It 
is  proper  for  the  jury  to  consider,  In  analyz- 
ing the  evidence  and  applying  the  instruc- 
tions of  the  court  to  it,  the  arguments  of 
counsel  in  so  far  as  they  may  assist  the  jury 
In  arriving  at  the  truth.  Beyond  this  their 
consideration  of  the  case  must  be  confined 
to  Lue  evidence  admitted  by  the  court  ahd  to 
the  court's  instructions.    - 

[7]  Error  Is  predicated  upon  the  refusal 
of  the  court  to  give  appellant's  instruction 
No.  7.  Tlie  instruction  was  properly  refused, 
for  the  reason  that  the  court  may  not  single 
out  any  particular  fact  in  evidence  and  sug- 
gest to  the  jury  the  effect  which  may  be 
given  to  it.  State  t.  Jones,  28  Idaho,  428, 
154  Pac.  378. 

The  evidence  is  amply  sulBcient  to  sustain 
the  verdict ;  and,  no  prejudicial  error  ap- 
pearing, the  judgment  is  affirmed. 

BICE,  J.,  concurs. 

MOBOAN,  C.  J.  (concurring).  The  discus- 
Blon  of  C.  S.  f  8968,  is  beside  the  mark.  The 
venireman  was  taken  sick  and  excused  be- 
fore bdng  accepted  as  a  Juror.    The  statute 


in  question  is  applicable  only  In  case  of  sick- 
ness of  a  Juror,  and,  in  the  sense  in  which 
that  term  is  therein  used,  those  <Rily  are 
Jurors  who  are  accepted  as  such  and  sworn 
to  try  the  cause. 

Instruction  numbered  11,  mentioned  In  the 
foregoing  opinion,  is  as  follows: 

"The  court  instrncts  the  jury  that  it  is  tlieir 
province  to  determine  the  weight  to  be  given 
the  testimony  of  a  female  npon  whom  it  is  al- 
leged in  an  information  that  rape  has  been 
committed,  and  who  testifies  to  the  facts  and 
circumstances  of  such  rape  as  of  any  other  wit- 
ness testifying  in  the  case;  and  if  such  testi- 
mony creates  in  the  mind  of  the  jury  a  satis- 
factory conviction  and  belief,  beyond  a  reason- 
able doubt,  of  the  defendant's  guilt,  it  is  suffi- 
cient of  itself,  without  other  corroborating 
circumstances  or  evidence,  to  justify  a  verdict 
of  guilty  of  rape  on  the  trial  of  this  case." 

Instruction  numbered  12  Is  devoted  larg^ 
to  the  testimony  of  the  prosecutrix  and  the 
matters  to  be  taken  into  conslderatitm  In 
I  weighing  It,  and  the  weight  to  be  given  tt, 
I  and  in  that  numbered  13  the  Jury  is  again 
Informed  it  Is  not  essential  that  she  be  cor- 
roborated by  the  testimony  of  other  witness- 
es a.s  to  the  particular  act  constituting  the 
offense. 

Instruction  numbered  18,  which  appears  to 
have  been  given  at  app^lant's  request,  Is 
as  follows: 

"The  court  instructs  the  jury  that  it  is  their 
province  to  determine  the  weight  and  credibil- 
ity to  l>e  given  the  testimony  of  a  female  upon 
whom  it  is  alleged  in  the  information  that  a 
rape  has  been  committed,  and  who  testifies  to 
the  facts  and  circumstances  of  such  rape,  as  of 
any  other  witness  testifying  in  the  case,  and 
the  general  rule  is  that  a  conviction  may  be 
had  upon  the  uncorroborated  testimony  of  a 
prosecntriz.  However,  if  the  reputation  of  the 
prosecutrix  is  impeached  for  truth  and  veradtTi 
or  if  the  prosecutrix  has  given  contradictory 
testimony  or  made  contradictory  statements  in 
any  material  matters,  it  then  becomes  neces- 
sary for  the  state  to  show  by  corroborative 
circumstances  or  evidence  which  in  itself  tends 
to  show  that  a  crime  has  been  committed,  and 
which  when  taken  with  the  testimony  of  the 
prosecutrix  convinces  the  jury  beyond  a  rea- 
sonable doubt  that  the  defendant  is  guilty  be- 
fore a  conviction  may  be  had." 

This  court  said  in  State  v.  Rogers,  SO  Ida- 
ho, 259,  at  page  272,  163  Pac.  912,  at  page 
016: 

"We  think  the  better  rule  for  the  eonrt  to 
follow  is  not  to  single  out  any  special  witness 
personally  and  burden  bis  testimony  with  any 
suggestions  which  might  indicate  to  the  jniy 
that  in  the  opinion  of  the  court  such  witness 
was  liable  to  testify  falsely.  Instructions  m» 
to  the  credibility  of  a  witness  should  be  gen- 
eral, and  apply  equally  to  all  of  the  witnesses 
for  the  state  and  the  defendant  alike.  Because 
a  witness  may  be  the  defendant  is  no  particular 
reason  why  he  should  be  visited  with  condem- 
nation npon  the  one  hand  or  clothed  with  sanc- 
tity npon  the  other.   He  is  before  the  court 
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as  a  witneas,  and  should  b«  treated  by  both  the 
court  and  the  jury  just  as  other  witnessea  are 
treated,  no  better  and  no  worse.  And  the  giv- 
ing of  SQch  instruction  cannot  b«  regarded  as 
otherwise  than  erroneous." 

That  mle  applies  to  the  testimony  of  the 
prosecntriz  in  a  rape  case  the.  same  as  to 
thnt  of  witnesses  generally,  and  the  action  of 
the  court  in  making  the  commentB  above 
quoted  was  erroneous. 

Appellant,  by  asking  for  one  of  the  instruc- 
tions in  whldi  the  objectionable  comment 
waB  contained,  has  brought  himself  within 
the  mle  that  one  procuring  error  to  be  com- 
mitted cannot  take  advantage  of  it 


(22  Ariz.  <3) 

DAVIE8  et  aL  V.  JOHNSON.     (No.  1814.) 
(Supreme  C!oart  of  Arinma.    Dec.  28,  1920.) 

1.  Appeal  and  error  «=3 1 00 (I)— Order  grant- 
ing lajunction  at  any  stage  of  oaso  la  a|»- 
pealable. 

CSt.  Ck>de  1913,  par.  1227,  snbd.  2,  dedaring 
an  appeal  may  be  taken  from  an  order  grant- 
ing an  injunction,  applies  to  audi  an  order 
made  at  any  stage  of  the  case  in  which  applica- 
tion therefor  is  made. 

2.  InJUBotlon  «=>62(2)— Doe*  not  lie  to  pro- 
veat  breach  of  covenant  la  lease  as  to  oultl- 
vatloB. 

Gv.  C^de  1913,  par.  14S9,  subd.  S,  dedar- 
ing that  an  injunction  cannot  be  granted  to 
prevent  the  breach  of  a  contract,  performanco 
of  which  woidd  not  be  specifically  enforced, 
applies  to  a  covenant  of  lease  a*  to  cultivation 
of  lands. 

Appeal  from  Superior  Court,  Uarlcopa 
County;  F.  H.  Lyman,  Judge. 

Acrtlon  by  Fred  O.  Johnson  against  W.  J. 
Davles  and  another.  From  an  Injuncticm  or- 
d«r,  defendants  appeaL  B«veraed  and  re- 
manded. 

An  action  to  recover  damages  resulting 
from  an  alleged  breach  of  covenant  in  a  lease 
of  farm  lands;  and  for  an  Injunction  re- 
straining the  lessees  from  further  breaching 
the  covenant  of  the  lease.  The  court,  ex 
parte,  issued  an  order  to  show  cause,  if  any 
defendants  had,  why  an  Interlocutory  Injunc- 
tion prayed  for  In  the  complaint  be  not  grant- 
ed, and  pending  a  hearing  on  such  rule  a  re- 
stnlning  order  was  made.  Upon  hearing,  aft- 
er notice,  on  March  9,  1920,  the  court  "or- 
dered that  said  defendants  be,  and  they  are 
hereby,  enjoined  and  restrained  from  plant- 
ing, irrigating,  and  cultivating,  or  causing  or 
pennittlng  to  be  planted,  Irrigated,  or  cultl- 
Tated,  crops  other  than  alfalfa  upon  any  part 
<tf  the  lands  and  iffemisee  described  in  plain- 
tUTs  complaint,  whldi  were  upon  the  2l8t  day 
of  January,  1918,  planted  to  alfalfa."    De- 
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fendants  appealed  from  such  order.    Other 
facts  appear  in  the  opinion. 

W.  H.  StllweU  and  Davis  &  Goodman,  all 
of  Phoenix,  for  appellants. 

Richard  E.  Sloan,  C.  R.  Holton,  and  E.  G 
Scott,  all  of  Phcenlz,  for  appellee. 

CUNNINGHAM,  C.  J.  (after  stating  the 
facts  as  above).  [1]  The  appellee  has  moved 
to  dismiss  this  appeal  upon  the  groimds  that 
the  order  is  not  appealable.  We  conditionally 
denied  the  motion,  but  permitted  the  parties 
to  present  the  question  at  the  hearing  of  the 
appeal. 

Upon  mature  consideration  of  the  question 
we  are  satisfied  paragraph  1227,  subd.  2, 
grants  the  right  to  ai^eal  from  an  order  grant- 
ing an  injunctl(xi  at  any  stage  of  the  case  in 
which  the  application  is  made.  Judge  Saw- 
yer, speaking  for  the  Supreme  Court  of  Cali- 
fornia in  Sullivan  v.  Triunfo  G.  &  S.  M.  Ck>., 
33  CaL  385,  passing  on  the  statute  of  Califor- 
nia, from  which  our  statute  was  evidently 
copied,  said: 

"The  language  [of  the  statute]  is  explidt, 
and  dearly  covers  every  case  of  an  order  grant- 
ing an  injunction.  It  does  not  say  'from  an 
order  granting  an  injunction  made  on  notice, 
or  upon  order  to  show  cause.'  Notliing  is  said 
about  an  order  adjudicated  after  a  conteat,  or 
after  both  sides  have  been  heard.  The  appeal 
is  from  'an  order  granting  an  injunction'  in 
the  broadest  terms,  without  limit  or  qualiCca- 
tion." 

That  language  is  applicable  to  our  statute. 

The  complaint  alleges  that  the  defendants 
are  occupying  the  80  acres  of  land  belcxiging 
to  the  plaintur  under  the  assignment  of  a 
lease  from  the  Eassayampa  Creamery  Com- 
pany, to  which  company  the  plaintiff  leased 
the  land  for  a  term  beginning  on  the  24th  day 
of  January,  1918,  and  ending  on  the  24th  day 
of  January,  1921.  The  defendants  accepted 
the  land  on  the  23d  day  of  May,  1919,  under 
a  lease  In  form  ftom  the  Hassayamiw  Cream- 
ery Company  for  a  term  beginning  on  that 
date  and  ending  on  the  24th  day  of  January, 
1921.  We  quote  from  the  Eassayampa 
Creamery  C!o.  lease,  whicA  is  followed  by  the 
Da  vies'  lease  In  wording,  to  wit: 

"That  the  second  party  further  agrees  that 
it  will  properly  and  sufficiently  irrigate  the  al- 
falfa stand  now  growing  on  said  leased  prem- 
ises during  said  term  and  furnish  the  neces- 
sary water  therefor,  to  the  end  that  said  alfalfa 
stand  may  be  kept  in  a  good  growing  and  thriv- 
ing condition  as  at  the  present  time,  and  said 
second  party  further  agrees  that  at  the  expira- 
tion of  this  lease  the  premises  shall  be  re- 
turned to  the  first  party  with  as  much  alfalfa 
stand  as  at  present,  and  to  form  the  same 
in  a  prudent  and  reasonable  manner." 

The  complaint  alleges,  among  other  things, 
that— 
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Said  drfendants  '^reatened  and  are  about 
to  plow  up  said  alfalfa  lands,  and  to  let  or  8Ub> 
let  ^  said  premises  to  persons  who  will  plant 
the  land  to  truck  gardens  and  other  crops,  In 
violation  of  the  terms  of  said  lease;  •  •  • 
and,  unless  enjoined  or  restrained  by  an  order 
of  this  court,  said  stand  of  alfalfa  upon  said 
land  win  be  totally  destroyed  and  removed 
therefrom,  and  great  waste  committed  thereon, 
to  the  great  and  Irreparable  damage  of  this 
plaintiff." 

UiKm  tbls  allegation  and  the  evidence  In 
rapport  thereof,  the  court  granted  the  injunc- 
tion as  follows: 

"The  defendants  be,  and  th^  are  hereby,  en- 
joined and  restrained  from  planting,  Irrigating, 
or  cultivating,  or  causing  or  permitting  to  be 
planted,  irrigated,  or  cultivated,  crops  other, 
than  alfalfa  upon  any  part  of  the  lands  and 
premises  described  in  plaintifCs  complaint, 
which  were,  npon  the  21st  day  of  January, 
1818,  planted  to  alfttlfa,  upon  the  plaintifTs  giv- 
ing bond  in  the  sum  of  $1,000.  The  said  lands 
and  premises  described  in  plaintiff's  complaint 
are  as  follows,  to  wit:  The  west  half  of  the 
northwest  quarter  of  section  29,  township  2 
north,  range  4  east,  Gila  and  Salt  River  base 
and  meridian,  Maricopa  county,  Arisona." 

It]  Without  doubt,  the  plaintiff  landlord 
could  not  speclflcally  enforce  the  covenant  in 
question,  therefore,  xxiragrapb  1469,  subd.  5, 
R.  S.  A.  1913,  withholds  from  the  courts  the 
right  to  grant  injunctions  "to  prevent  the 
breadi  of  a  contract  the  performance  of 
which  would  not  be  speclflcally  enforced." 

The  granting  of  an  injunction  for  the  pur- 
poses for  which  this  injunction  was  granted 
in  this  case  was  error,  and  In  violation  of 
the  statute  cited.  Such  Is  the  view  recognized 
in  Anderson  v.  Neal  Institutes  Co.,  37  Cal. 
App.  174,  173  Pac.  779,  by  the  Court  of  Ap- 
peals of  California,  passing  on  the  statute 
fr<»n  which  our  statute  was  copied.  The  deci- 
sion in  that  case  is  sound,  and  we  apply  It  to 
our  statute. 

The  order  is  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  the 
law  provides. 

BOSS  and  BAKER,  JJ.,  concur. 


(22  Ariz.  60) 

STEARNS  V.  SUPERIOR  COURT  OF  YUMA 
COUNTY  at  al.    (No.  1841.) 

(Supreme  Court  of  Arisona.    Dec.  28,  1920.) 

COfltompt  «=»67— Order  In  oontempt  proceediag 
held  aot  final  and  so  net  reviewable. 

An  order  in  contempt  proceeding  that  'de> 
fendant  account  for  certain  money  in  a  certain 
time,  the  proceeding  being  suspended  till  fur- 
ther order,  is  not  final,  and  so  not  reviewable  by 
certtorari. 


'  Original  oertloiari  iwooeeding  by  Edward 
H.  Stearns  against  the  Superif»  Court  of 
Tuma  County  and  Fred  6.  Ingraham,  Judge 
thereof.  Application  denied,  and  writ  dis- 
charged. 

Earl  G.  Ball,  of  Yuma,  tor  petitionee. 
"W.  V.  Timmona,  Co.  Atty.,  of  Yuma,  for 
reqpondents. 

ROSS,  J.  Tills  is  an  original  proceeding  In 
certiorari  Instituted  by  petitioner.  Steams, 
for  the  puri)ose  of  bringing  here  for  review 
an  order  made  by  the  superior  court  of  Yuma 
county  in  the  course  of  the  hearing  in  a  con- 
tempt proceeding  therein  against  petitioner. 
In  the  case  of  Mazey  v.  Steams,  pending  in 
said  court,  there  had  been  entered  an  injunc- 
tion order  by  which  petitioner.  Steams,  bad 
been  enjoined  from  doing  certain  things  and. 
In  effect,  commanded  to  do  other  things,  con- 
cerning the  care  and  division  of  certain  crops 
of  hay<  and  cotton  grown  on  Mazey's  land  by 
Steams  under  a  contract  of  lease.  The  peti- 
tioner was  by  affidavit  charged  with  disobey- 
ing the  injunctive  order  of  the  court  and  was 
attached  and  brought  before  the  court  as  in 
contempt.  Upon  the  hearing  in  the  contempt 
proceeding  tbe  court  made  certain  findings 
and  thereon  entered  the  following  order: 

"It  is  therefore  hereby  ordered  that  defend- 
ant, Edward  H.  Steams,  do  and  he  is  hereby 
required  to  account  to  plaintiff,  James  H. 
Mazey,  for  said  plaintiff's  share  of  said  crop 
so  wrongfully,  fraudulently,  and  collnaiveUr 
made  way  with  and  converted  by  said  defendant 
in  the  sum  of  $660.16,  said  sum  to  be  paid  said 
James  H.  Mazey  within  40  days  from  the  date 
hereof. 

"It  is  further  ordered  that  the  proceedinga 
herein  upon  contempt  be  and  they  are  hereby 
suspended  until  the  further  order  of  this  eoart,** 

It  is  that  portion  of  the  order  lequliing 
petitioner  to  pay  Mazey  $660.16  within  40 
days  that  we  are  asbed  to  review  and  anmd 
as  being  in  ezcess  of  the  court's  Jnrisdictioii. 

We  do  not  construe  the  order  so  entered 
as  a  final  Judgment.  We  think  by  it  the 
court  intended  to  say,  and  in  effect  did  say,  to 
the  petitioner: 

"My  investigation  convinces  me  that  you  are 
rightfully  indebted  to  Mazey  in  the  sum  of 
$6(i0.15,  and  I  will  give  you  40  days  in  which 
to  settle. this  claim,  and  if  at  the  end  of  that 
time  you  have  not  done  so,  I  will  then  take  up 
and  pass  upon  the  contempt  matter." 

The  so-called  order  amounts  to  nothing 
more  than  would  a  friendly  verbal  statement 
from  the  bench  to  the  effect  that  the  final 
order  in  the  contempt  proceeding  is  postponed 
for  40  days  to  give  the  parties  a  chance  to 
settle  their  differences  out  of  court,  with  an 
Implied  warning  to  defendant  to  do  the  right 
thing  and  pay  plaintiff  what  he  Justly  owed 
Iiim  in  order  to  avoid  punishment  in  the  con- 
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an 
tempt  proceeding.  It  was  not  a  judgment 
against  petitioner  for  9660.16,  or  any  sum. 
The  petitioner  could  or  could  not  pay  as  lie 
thought  best.  Whether  he  paid  the  $660.1S 
within  the  40  days  or  not,  still  the  contempt 
proceeding  was  pending  and  for  disposition. 
In  any  event,  the  so-called  order  was  not  a 
final  order  capable  of  enforcement  The  con- 
tempt proceeding  Is  still  pending  and  undeter- 
mined; and,  as  we  understand  the  law,  certi- 
orari cannot  be  employed  to  secure  anything 
but  a  review  of  a  final  Judgment  or  a  final 
order  in  a  proceeding.  It  was  therefore,  to 
say  the  least,  prematurely  aslced  for  In  this 
case.  I 

"It  does  not  lie  to  determine  the  correctness,  ' 
In  point  of  taw,  of  rolings  or  dedsionB  mad%  j 
by  aadi  oonrt,  tribmial,  or  board,  npon  objec-  ] 
tions  made  or  qnestions  arising  in  the  coarse ' 
of  the  proceeding  or  cause  preliminary  and  pri- 
or to  the  final  determination  regarding  the  ac- 
tion which  it  is  aalced  to  take  in  the  matter." 
Holabird  v.  Railroad  Commisaion,  171  CaL  691, 
154  Pac.  881;   11  O.  J.  p.  128,  |  76. 

The  api^catlon  la  denied,  and  the  writ 
heretofore  issued  herein  ia  discharged. 

CUNMtNGHAU,  O.  3^  and  BAEBB,  J.,  con- 
war. 


(22  Aril.  <7} 

HEFFERN   CO-OP.  CONSOL.  GOLD   MIN. 
&  MILL.  CO.  V.  OAUTHIER. 

(No.  1838.) 

(Supreme  Court  of  Arissona.    Dee.  28,  1920.) 

1.  Corporatioaa  «s»l82— MajMl^  atoekholder 
oaanot  deal  with  property  for  his  own  beaeHt. 

While  in  a  narrow  sense  the  holder  of  the 
majority  of  the  stock  of  corporation  does  not 
occupy  a  relation  of  tmat,  in  a  broader  sense 
he  owes  to  the  other  stockholders  and  the  cor- 
poration the  duty  to  exercise  good  faith,  care, 
and  diligence  to  conserve  the  property  and 
protect  the  interests  of  the  minority  stock- 
holders, and  any  act  of  Ids  in  dealing  with  the 
property  in  violation  of  this  duty  for  his  own 
selfish  interests  cannot  be  recognised. 

2.  Corporations  «=9l82  —  Appropriation  of 
property  by  majority  stockholders  may  be  re- 
selnded. 

Bfajority  stockholders  cannot  appropriate 
corporate  property  for  their  own  benefit  and 
advantage,  and,  where  the  act  is  in  riolation  of 
the  doty  arising  from  their  fiduciary  relation, 
the  corporation  can  rescind  the  act. 

S.  Cerperatlons   «=9ie6>-En11tled  to   reeelnd 

mortgage  to  majority  ^toekholder  given  for 

laadeqnata  oeaaidentHoa. 

For  the  bolder  of  the  majority  of  the  stock 

of  a  corporation,  who  was  also  its  president  and 

managing  director  and  doiniiBated  and  controlled 

its  business  affairs,  by  a  vote  of  his  stock  to 

procure  a  mortgage  of  $10,000  in  cqinsideratioii 

•f  an  uncompleted  mill  worth  only  $5,000,  was 
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oppressive  and  unfair,  and  -  the  transaction 
could  be  rescinded  by  the  corporation,  though 
tbcre  was  no  dissenting  vote  by  other  stock- 
holders, 

4.  Corporations  «s»l86— Net  entitled  to  avoid 
■ote  and  mortgage  for  inadeqaate  oonsidenu 
tlOB  without  paying  value  of  property  re- 
oehred. 

A  corporation  could  not  avoid  a  note  and 
mortgage  executed  to  its  majority  stockholder 
for  an  inadequate  consideration  vrithout  pay- 
ing the  reasonable  value  of  the  property  receiv- 
ed as  their  consideration. 

5.  Evidanoe  «»397  (2)— Written  eontraet  held 
presumed  to  express  whole  engagement  of 
parties. 

Where  a  written  contract  for  the  transfer 
of  shares  of  stock  did  not  contain  an  alleged 
oral  agreement  by  the  seller  to  accept  treasury 
stock  in  payment  of  a  note  and  mortgage  of 
the  corporation  held  by  liim,  it  must  be  pre- 
sumed that  the  whole  engagement  of  the  par- 
ties was  reduced  to  writing. 

Appeal  from  Superior  C!oart,  CochiBe  Coun- 
ty; A.  a.  McAllstor,  Judge. 

Action  by  Theodore  B.  Oauthier,  as  admin- 
istrator of  Albert  Heffem,  deceased,  against 
the  Heffern  Co-operative  Consolidated  Gold 
Mining  &  Milling  Company.  Judgment  for 
I^lnttff,  and  defendant  appeals.  Reversed, 
with  directions. 

Action  brought  by  Theodore  B.  Oauthier, 
as  administrator  of  the  estate  of  All)ert  Hef- 
fern, deceased,  on  a  note  for  $10,000  given  by 
the  Heffern  Co.operatlve  Consolidated  Gold 
Mining  &  Milling  Company,  a  corporation,  to 
the  deceased,  Albert  Heffern,  in  bis  lifetime, 
and  to  foreclose  a  mortgage  executed  to 
secure  the  payment  of  said  note.  The  an- 
swer of  the  corporation  charges  the  deceased 
with  fraud  in  procuring  the  execution  of  the 
note  and  mortgage,  and  prays  for  the  cancel- 
lation of  the  instruments  and  for  other  equi- 
table relief.  The  trial  judge  (sitting  without 
a  Jury)  found  for  Gauthler,  as  such  admin- 
istrator, and  rendered  a  judgment  in  his 
favor  for  $10,850  and  $21.20  costs,  and  order- 
ed the  foreclosure  of  the  mortgage  and  a  sale 
of  the  property,  in  satisfaction  of  the  judg- 
ment. The  essential  facts  of  tho  case  are 
these:  Albert  Heffern,  the  deceased,  was  the 
president  and  managing  director  of  the  cor- 
poration, the  capital  stock  of  which  consisted 
of  5,000,000  shares,  of  the  par  value  of  $1 
each.  There  had  been  issued  at  the  time  of 
the  execution  of  the  note  and  mortgage 
1,200,000  shares  of  the  capital  stock,  of  which 
Albert  Heffern  owned  and  possessed.  In  his 
own  right,  ^5,000  shares,  a  clear  majority. 
It  is  fairly  well  established  by  the  evidence 
that  Albert  Heffern,  by  reason  of  such  owner- 
ship of  a  majority  of  the  outstanding  shares 
of  the  corporation,  dominated  and  controlled 
the  affairs  of  the  company  and  shaped  its 
business  policies  and  transactions.    He  prao- 
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dcally  drew  to  blmsrif  and  used  all  the 
powers  ot  tbe  oorporatUm.  Heffera  was 
present  at  the  stockholders'  meeting  which 
adopted  the  resolution  authorizing  the  board 
of  directors  to  execute  the  note  and  mortgage 
in  suit,  and  he  cast  the  rote  ot  all  the  stock 
held  b;<  him  in  his  own  right  and  other  stock 
for  which  he  held  proxies  in  favor  of  the  reso- 
lution. There  were  represented  at  the  meeting 
1,041,000  shares,  169,000  shares  being  imrep- 
resented.  No  dissenting  vote  was  cast  against 
the  resolution.  One  of  the  shareholders 
present,  and  representing  16,000  shares,  did 
not  vote  one  way  or  the  other,  explaining, 
"I  did  not  vote  either  way;  I  knew  it  was 
useless."  The  resolution  recited  that  the 
consideration  for  the  note  and  mortgage  was 
a  mill  sold  by  HefCern  to  the  company  erected 
or  to  be  erected  upon  the  property  of  the 
company.  The  mill,  as  a  matter  of  fact,  was 
never  completed  or  put  in  running  order. 
It  was  proven  by  tbe  uncontradicted  evidence 
that  the  mill,  in  Its  unfinished  state,  was  not 
worth  more  than  $5,000. 

Albert  M.  Sames  and  Manatt  &  Stephenson, 
all  of  Douglas,  for  appellant. 
Flanlgan  &  Murry,  of  Bisbee,  for  appellee. 

BAKBB,  J.  (after  stating  the  facts  as 
above) .  [1,2]  There  is  a  prevailing  Idea  with 
a  great  many  men  that  majority  shareholders 
of  a  corporation  can  conduct  the  business 
affairs  of  the  corporation  as  they  see  fit 
That  is  not  so.  While  In  a  narrow  and  re- 
stricted sense  It  cannot  be  said  that  the 
holder  of  the  majority  of  the  stock  of  the 
corporation  occupies  a  relation  of  trust,  yet 
it  can  be  said  in  a  larger  and  broader  sense 
that  he  occupies  a  fiduciary  relation  to  the 
holders  of  the  minority  stock  and  the  corpora- 
tion, who  can  only  act  through  him.  In  the 
broader  sense  the  holder  of  the  majority  of 
the  stodc  owes  to  the  other  stockholders 
and  the  corporation  the  duty  to  exercise  good 
faith,  care,  and  diligence  to  conserve  the 
property  of  the  corporation  and  to  protect  the 
interests  of  the  minority  stockholders,  and 
any  act  of  his,  in  dealing  with  the  property 
of  the  corporation,  In  violation  of  this  duty, 
for  his  own  selfish  Interests  and  gain,  will 
not  and  cannot  be  recognized.  Majority 
shareholders  can  no  more,  for  their  own  bene- 
fit and  advantage,  appropriate  the  property 
of  the  corporation,  than  the  minorl^  eiiare- 
holders,  and,  where  the  act  is  in  itself  a 
violation  of  the  duty  that  arises  from  their 
fiduciary  relation,  the  corporation  can  rescind 
that  act.  7  R.  C.  L.  Corporations,  par.  286, 
and  cases  dted. 

In  Meeker  v.  Wtothrop  Iron  Co.  (0.  0.)  17 
Fed.  48,  It  Is  said: 

"The  ownership  of  a  majority  of  the  capital 
stock  of  a  corporation  hivests  tbe  holders 
thereof  with  many  and  valuable  incidental 
rights.  They  may  legally  control  the  com- 
pany's business,  prescribe  its  general  policy, 
make  tbemsalTes  its  agents,  and  take  reason- 


able compensation  for  their  services.  But,  in 
thus  assuming  the  control,  they  also  take  upon 
themaelveB  the  correlative  duty  of  diligence 
and  good  faith.  They  cannot  lawfully  manipu- 
late the  company's  business  in  their  own  in- 
terests to  the  injury  of  other  corporators.  Any 
contract  made  by  them  in  belialf  of  their  prin- 
cipal with  themselves  or  with  another  for  their 
personal  gain  would  be  voidable  at  the  option 
of  the  company." 

See,  also,  4  l^ompson  on  Corporations, 
pars.  448^-4487 ;  Gamble  v.  Queens  County 
Water  Co.,  123  N.  Y.  91,  25  N.  E.  201,  0  I*  E. 
A.  527;  Hyams  v.  Calumet  &  Heda  M.  Co., 
221  Fed.  529,  137  0.  C.  A.  239;  Jones  v.  Mis- 
souri Edison  Electric  Co.,  144  Fed.  765,  75  C. 
C.  A.  631;  Marks  v.  MerrlU  Paper  Mfg.  Co. 
(C.  C.)  188  Fed.  850;  Wheeler  et  al.  v.  Abilene 
National  Bank  BuUding  Co.  et  aL,  169  Fed. 
391,  89  0.  O.  A.  477,  16  L.  R.  A.  CN.  S.)  892, 
14  Ann.  Cas.  917. 

[3]  It  la  held  in  17.  8.  Steel  Corp.  v.  Hodge. 
64  N.  J.  Eq.  807,  64  Atl.  1,  60  L.  B.  A.  742. 
that  a  stocliholder's  personal  Interest  will  not 
disqualify  him  from  voting  his  shares  at  a 
stocl^olders'  meeting,  but  no  suggestlMi  is 
there  found  to  the  effect  that  any  measure 
could  be  given  vitality  by  either  Illegal  or 
fraudulent  action  by  stocldiolders.  Manifestly 
the  transaction  whereby  Heffem  obtained  the 
mortgage  in  suit  was  a  breach  of  the  duty 
which  he  owed  to  tbe  corporation  and  the 
other  stockholders.  For  a  single  bolder  of 
the  majority  of  the  shares  of  the  cwporation, 
who  is  also  Its  president  and  managing  direc- 
tor, and  who  dominates  and  controls  the 
business  affairs  of  the  corporation,  to  procure 
by  the  vote  of  his  majority  shares  a  mortgage 
in  the  sum  of  $10,000  upon  the  property  of 
the  corporation  for  an  imcompleted  mill  worth 
only  $5,000,  was  oppressive  and  unfair,  and 
justifies  the  corporation  In  rescinding  the 
transaction.  We  think  this  Is  a  self-evident 
proposition  whldi  requires  no  argument  to 
support  it.  It  is  no  answer  to  the  conclusion 
to  say  that  at  the  stockholders'  meeting  there 
was  no  dissenting  vote  to  the  resolution. 
What  would  it  have  availed  for  any  stoi^- 
holder  to  cast  a  contrary  vote?  The  helpless- 
ness of  the  other  stockholders  was  well  ex- 
pressed by  the  one  who  held  16,000  shares, 
"I  did  not  vote  either  way;  I  knew  It  was 
useless."  It  is  very  dear  to  us  that  the 
mortgage  is  voidable. 

[4]  In  this  case  the  corporation  seeks  to 
avoid  the  mortgage.  Before  it  can  l>e  permit- 
ted to  do  this,  it  must  account  to  Gauthier, 
as  such  administrator,  for  any  l>eneflt  it  has 
received  from  the  transaction.  4  Fletdier, 
Cyc.  Cor.  par.  2403.  It  is  a  maxim  of  equity 
that  he  who  sedu  equity  most  do  equity. 
Thomas  t.  Brownsville,  eta,  R.  B.  Co.,  109 
U.  S.  622,  526,  S  Sup.  Ct  S16,  27  L.  Bd.  1018; 
Neblett  T.  Hacfarland,  92  U.  B.  101,  103,  23 
L,  Bd.  471.  The  rule  ot  the  voldabUity  ot 
such  transactions  was  adopted  to  secure  jus- 
tice, not  injustice,  to  prevent  wrong,  not  sub- 
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gtltnte  one  wrong  for  anotlier,  as  Is  said  in 
Duncomb  t.  N.  T.,  H.  &  N.  H.  Co.,  84  N.  T. 
190.  In  the  Thomas  Case  the  company  gave 
a  mortgage  to  secure  the  payment  of  bonds 
which  it  had  issued  to  certain  persons  who 
had  contracted  to  build  the  road.  The  bonds 
not  having  been  paid  when  they  l>ecame  due, 
foreclosure  was  commenced.  A  defense  was 
made  on  the  ground  tliat  the  c«»itract  on 
account  of  which  the  bonds  were  issued  was 
fraudulent  and  void.  Foreclosure  was  resist- 
ed, and  the  court  was  asked  to  set  aside  the 
mortgage.  It  appeared  that  those  claiming 
under  the  mortgage  had  done  a  certain 
amount  of  construction  work  for  the  company. 
The  court,  applying  the  principle  tliat  he  who 
seeks  the  aid  of  equity  must  do  equity,  held 
that  the  company  was  bound  to  pay  the  yalue 
of  the  work  done  before  it  could  have  the 
relief  prayed.  To  the  same  effect  are  Driver, 
Adm'r,  T.  Hudspeth,  16  Ala.  348 ;  Merriam  v. 
Goodlett  et  al.,  86  Neb.  884,  64  N.  W.  686; 
Booth  et  al.  v.  Hoskins,  75  Cal.  271,  17  Pac. 
225;  Gage  v.  Riverside  Trust  Co.  (O.  0.)  86 
Fed.  984.  To  permit  the  corporation  to  de- 
feat the  mortgage,  without  paying  the  reason- 
able yalue  of  the  mill,  would,  it  seems  to  us, 
be  inequitable  and  unjust  That  amount  is 
.«5,000. 

[il  We  do  not  concur  tn  the  contention  of 
the  corporation  that  Oauthier,  as  such  ad- 
ministrator, should  be  required  to  accept  the 
100,000  shares  of  the  corporation  tendered 
by  the  company  and  cancel  the  mortgage. 
This  contention  is  based  on  oral  testimony 
that  at  the  time  of  the  execution  of  a  writterf 
contract  for  the  transfer  of  a  number  of 
Heffem's  shares  to  Texas  parties  H^em 
agreed  that  he  would  reimburse  himself  by 
taking  100,000  shares  of  the  treasury  stock 
of  the  corporation.  But  this  stipulation  is 
not  found  in  the  written  contract.  We  must 
presume  that  the  whole  engagement  of  the 
parties  was  reduced  to  writing.  8.  H.  Kress 
&  Co.  T.  Evans,  189  Pac.  625. 

The  judgment  is  reversed,  with  directions 
to  enter  a  Judgment  in  favor  of  the  appellee 
for  the  sum  of  $5,000,  with  interest.  If  the 
Judgment  be  satisfied  by  a  sale  of  the  com- 
pany's property  or  otherwise,  the  note  and 
mortgage  sliall  stand  canceled. 

CUNNINGHAM.  0.  J.,  and  ROSS,  J.,  con- 
cnr. 


(100  Or.  628) 

STONE  y.  FIRST  NAT.  BANK  OF  TILLA- 
MOOK et  al. 

(Supreme  Court  of  Oregon.    Dec.  14,  IVJO.) 

Appeal  and  error  «S3387  (6)— Affidavit  showed 
excusable  mistake  In  falling  to  file  under- 
taking 80  as  to  authorize  new  undertaking. 
Affidavit    of    attorney    for    appellant,    ex- 
cusing failure  to  serve  and  file  undertaking  on 
appeal  on  October  4,  as  required  by  Or.  L.  | 


560,  subd.  2,  held  to  have  shown  each  excusable 
mistake  and  good  faith  in  prosecuting  the  ap- 
peal as  to  justify  the  Supreme  Court  in  per- 
mitting appellant  to  file  undertaking  in  the  Su- 
preme Court  pursuant  to  subdivision  4. 

In  Bana 

Appeal  from  Circuit  Court,  Tillamook 
County;   George  R.  Bagley,  Judge. 

Action  by  O.  F.  Stone  against  the  First 
National  Bank  of  Tillamook,  Or.,  and  others. 
From  judgment  for  the  named  defendant  and 
certain  other  defaidants,  plaintiff  appeals. 
On  motion  to  tiigmini^  the  api>eal.  Motion 
overruled. 

Botts  &  Winslow,  of  Tillamook,  for  appel- 
lant 

S.  8.  Johnson,  of  Tillamook,  and  Bauer, 
Greene  &  McCurtaln,  of  Portland,  for  re- 
spondents. 

McBBIDE,  0.  J.  This  is  a  motion  to  di»- 
miss  an  appeal.  The  undertaking  was  not 
served  and  filed  until  12  days  after  the  no- 
tice of  appeal  Iiad  teen  served  and  filed. 
Subdivi8i<»>  2  of  section  550,  Or.  L.,  requires 
the  undertaking  to  be  filed  within  10  days 
from  the  service  of  notice  of  appeal.  Subdi- 
vision 4  of  the  same  section  is  as  follows: 

"From  the  expiration  of  the  time  allowed  to 
except  to  the  sureties  in  the  undertaking,  or 
from  the  justification  thereof  if  excepted  to, 
the  appeal  shall  be  deemed  perfected.  When  a 
party  in  good  faith  gives  due  notice  as  here- 
inabove provided  of  an  appeal  from  a  judgment, 
order,  or  decree,  and  thereafter  omits,  through 
mistake,  to  do  any  other  act  (including  the 
filing  of  an  undertaking  as  provided  in  this  sec- 
tion) necessary  to  perfect  the  appeal  or  to 
stay  proceedings,  the  court  or  judge  thereof, 
or  the  appellate  court,  may  permit  an  amend- 
ment or  performance  of  such  act  on  such  terms 
as  may  be  just." 

One  of  the  attorneys  for  appellant  filed  an 
afildavit  the  substance  of  which  is  that  the 
tenth  day  after  the  service  of  the  notice  of 
appeal  fell  upon  Sunday,  October  8, 1920,  up- 
on which  day  it  was  impossible  to  serve  and 
file  the  undertaking;  that  on  October  4  the 
circuit  court  was  in  session,  and  affiant  and 
his  partner  were  very  busy  disposing  of  mat- 
ters arising  in  court  that  day ;  that  tbey  had 
been  very  busy  in  prej^ring  cases  for  trial 
at  term  for  several  days  previously;  that 
affiant  was  under  the  impression  that  he  had 
ample  time  to  serve  and  file  the  undertaking 
but  that  when  he  discovered,  late  in  the  after- 
noon, that  October  4  was  the  last  day  in 
which  to  file  it  he  pr^wred  the  undertaking 
and  had  it  executed,  but  was  not  able  to  pro- 
cure the  attendance  of  his  client  and  surety 
to  execute  it  until  late  in  the  evening,  after 
ofi3ce  hours;  that  he  was  unable  to  find  Mr. 
Johnson,  the  attorney  for  the  First  National 
Bank  of  Tillamook,  at  his  office  at  Tillamook, 
where  both  he  and  affiant  resided;   tliat  he 
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St  onee  made  seirlce  upon  tbe  other  d^Tend' 
ants,  but  was  unable  to  serve  the  First  Na- 
tioaal  Bank  or  Its  attorney,  Mr.  Johnson, 
until  the  next  day,  when  he  made  such  serv- 
ice early  In  the  morning;  that  the  failure 
to  serve  the  undertaking  on  October  4  was 
by  reason  of  the  oversight.  Inadvertence,  and 
mistake  on  the  part  of  affiant  as  above  stated; 
and  that  appellant  has  printed  his  abstract, 
prepared  and  filed  his  transcript,  and  Is  in- 
tending to  prosecute  bis  appeal  with  diligence. 
We  are  of  the  opinion  that  the  affidavit  shows 
such  excusable  mistake  and  snch  good  faith  in 
prosecuting  the  appeal  as  Justify  us  in  per- 
mitting the  appellant  to  file  a  new  undertak- 
ing here. 

The  early  cases  cited  by  counsel  held  that 
the  filing  of  the  undertaking  within  ten  days 
after  service  of  the  notice  of  appeal  was  Ju- 
risdictional, and  a  failure  so  to  file  was  ab- 
8<dntely  cause  for  dlsmissaL  In  our  original 
Code  the  words,  "including  the  filing  of  an 
undertaking  as  provided  In  this  section,"  did 
not  ai^ear;  they  were  added  by  way  of 
amendment  at  the  legislative  session  of  1870, 
Laws  1870,  page  32,  and  their  purpose  was 
evidently  to  correct  the  harsh  ruling  of  the 
cases  decided  before  that  time.  In  Dowell  v. 
Bolt,  45  Or.  89,  75  Pac.  714,  we  held  that  filing 
of  an  undertaking  was  not  Jurisdictional,  and 
permitted  a  new  undertaking  to  be  filed  where 
the  original  paper  bad  not  been  served  on  the 
adverse  party.  This  ruling  is  followed  in 
MltcheU  V.  Coach,  83  Or.  45,  153  Pac.  478, 
162  Pac.  1058,  aAd  McKlssick  v.  McElssick, 
93  Or.  644,  174  Pac.  721,  184  Pac.  272. 

In  Miller  v.  Arenz,  193  Pac.  439,  in  an  opin- 
ion handed  dovra  November  23, 1920,  and  not 
yet  officially  reported,  we  held  that,  where 
there  was  an  entire  failure  to  file  an  under- 
taking within  ten  days,  the  default  could  be 
excused  upon  showing  of  excusable  mistake, 
so  that  this  court  must  be  understood  now 
as  holding  that  doctrine.  Fleming  v.  Pattl- 
son,  72  Or.  393,  143  Pac.  1101,  appears  to 
hold  differently,  but  In  that  case  there  was 
ho  proffer  of  a  new  undertaking.  So  far  as 
it  appears  to  bold  that  the  service  and  filing 
of  an  undertaking  within  ten  days  after  serv- 
ice of  notice  of  appeal  are  absolutely  Juris- 
dictional, it  is  overruled. 

The  motion  is  overruled,  upon  the  condition 
that  appellant  file  in  this  court  within  15 
days  a  new  and  sufficient  ondertaktns. 


(98  Or.  278) 

JOHNSTON  at  al.  V.  APPLE. 

(Supreme  Court  of  Oregon.  .Dec.  14,  1920.) 

I.  Appeal   and  error  «»89S(2)  —  Finding  of 
lower  oourt  entitled  te  weight,  thongh  case  It 
tried  de  novo. 
A  proceeding  on  a  verified  daim  against  the 

estate  of  a  deceased,  being  an  equitable  one. 


is  under  the  statute  tried  de  novo  in  the  8a- 
preme  Court,  as  well  as  the  dradt  court  on 
the  record  made  in  the  county  court,  but  the 
fact  finding  of  the  county  Judge  ia  entitled  to 
some  weight,  as  he  heard  the  witnesses. 

2.  Bills  and  notes  «=9524— Presamptloa  of  aws- 
ersMp  from  possession. 

The  possesBion  of  a  note  by  the  holder  and 
original  payee  after  the  death  of  the  maker 
raiaea  the  statutory  presumption  of  ownership 
decUred  by  Or.  U  i  790,  subd.  11. 

3.  Executors  and  administrators  ^»22l(9)— 
Evidence  of  payment  Insufflclent  to  rebut  a 
presumption  of  ownership  from  possession. 

In  a  proceeding  ngalDst  the  estate  of  a  de- 
ceased, based  on  a  note  in  the  possession  of 
claimant  at  the  time  of  the  death  of  the  maker, 
aad  of  which  he  was  the  original  payee,  evi- 
dence of  payment  Aeld  wholly  insnfBcient  to 
rebut  the  statutory  presumption  of  owneiship, 
so  that  the  denial  of  the  claim  was  improper. 

Department  Na  1. 

Appeal  from  Circuit  Court,  Multnomah 
CSounty;   C.  U.  Oantenbein,  Judge. 

N.  M.  Apple,  having  been  appointed  ad- 
ministrator of  the  estate  of  Eunice  E.  Hol- 
lopeter  on  jpetitlon  asserting  that  he  was  a 
creditor,  filed  a  verified  daim  against  the  es- 
tate, and  Grace  Johnston  and  others,  heirs 
of  the  deceased,  objected  to  the  allowance  of 
the  claim.  From  a  decree  of  the  county 
court  allowing  the  claim,  the  heirs  sweated 
to  the  circuit  court,  and  from  a  decree  of 
tlie  circuit  court  disallowing  the  daim,  M. 
M.  Apple  appeals.  Decree  of  the  circuit 
court  reversed,  and  decree  entered  against 
the  estate. 

The  appellant,  N.  M.  Apple,  was  a  real  es- 
tate broker  in  the  city  of  Portland.  Chas. 
M.  and  Eunice  E.  Hollopeter  were  the  own- 
ers of  certain  lands  in  Tamhill  county,  this 
state,  whldi  they  exchanged  for  other  lands 
in  Tillamook  county  through  the  agency  of 
Apple,  whom  they  employed  to  represent 
them.  In  consideration  of  his  services,  and 
on  February  11,  1918,  they  executed  to  him 
their  certain  Joint  and  several  promissory 
note  for  $500,  payable  two  years  after  date, 
with  interest  thereon  at  the  rate  of  8  per 
cent,  per  annum,  payable  semiannually.  On 
December  15,  1913,  a  payment  of  $20  was 
made,  for  interest  to  August  11,  1913.  On 
March  14,  1914,  another  $20  payment  ^iras 
made,  for  interest  to  February  11,  1914,  and 
on  August  8,  1914,  another  $20  payment  was 
made,  for  interest  to  August  11,  1814.  Sndi 
payments  are  indorsed  on  the  back  of  tlie 
note,  and  there  is  no  evidence  on  Its  face 
that  any  other  payments  were  ever  made  on 
the  note.  It  appears  that  at  the  time  of  the 
exchange  there  was  a  mortgage  on  the  Tilla- 
mook lands  for  $3,736,  executed  October  15, 
1910,  and  that  to  secure  the  payment  ct  hia 
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note  Apple  took  a'  secoad  mortgage  upon 
those  lands ;  that  a  salt  was  brought  In  the 
circuit  court  of  Tillamook  county  to  fore- 
close the  first  mortgage,  to  which  he  was 
made  a  party;  that  a  decree  was  rendered, 
foreclosing  the  mortgage  and  directing  a  sale 
of  the  property,  and  that  the  proceeds  of 
such  sale  be  applied  to  the  amount  of 
the  first  mortgage.  Execution  was  issued. 
The  property  was  sold  under  the  decree, 
and  was  bid  in  for  its  amount;  there- 
fore nothing  was  realized  by  Apple  up- 
on his  second  mortgage  to  secure  his  note. 
About  December  11,  1913,  Apple  assigned 
and  delivered  his  note  to  the  Northwestern 
Kational  Bank  of  Portland,  where  it  remain- 
ed until  January  6,  1916,  during  which  time 
the  above  interest  payments  were  made  to 
the  bank  and  credited  upon  the  note.  At  its 
maturity,  on  February  11,  1915,  it  was  for- 
mally presented  to  each  of  the  Hollopeters 
for  payment  by  a  notary  public  in  the  em- 
ploy of  that  bank.  Chas.  M.  Hollopeter  was 
a  physician,  and  died  December  30,  1915. 
He  left  no  property,  and  there  never  was 
any  administration  of  his  estate.  The  prin- 
cipal assets  of  his  widow  consisted  of  a  life 
Insurance  policy  in  her  favor,  in  the  sum  of 
$2,000.  Eunice  E.  Hollopeter,  widow  of  Dr. 
Hollopeter,  died  August  8,  1916.  No  relative 
having  applied  for  letters  upon  her  estate 
within  the  statutory  time,  Apple,  rJaiming  to 
be  a  creditor  of  the  estate,  filed  a  petition  In 
the  county  court  of  Multnomah  county  to  be 
appointed  as  administrator  of  her  estate,  and 
by  an  order  of  the  court  was  appointed  and 
duly  qualified,  and  ever  since  has  been  such 
administrator.  On  February  28,  1917,  Apple 
filed  in  the  county  court  his  verified  datm 
against  her  estate  for  the  amount  of  bis 
promissory  note  and  accrued  interest,  to- 
gether with  certain  other  claims  which  are 
not  material  to  this  opinion.  A  copy  of  the 
note  and  of  a  collateral  agreement  was  set 
out  in  the  petition  and  made  a  part  of  It. 
In  response  to  service  of  notice,  Grace  John- 
ston, one  of  the  daughters  of  the  deceased, 
who  appeared  on  behalf  of  all  the  heirs  and 
objected  to  the  allowance  of  the  claim,  or 
any  part  thereof,  for  answer  said: 

"Petitioner  admits  that  a  promissory  note  of 
tenor  and  form  described -in  paragraph  1  of 
aaid  claim  was  executed  by  the  said  Eunice  B. 
Eollopeter  with  Charles  M.  Hollopeter,  but  as 
to  whether  or  not  interest  was  paid  to  August 
11,  1914,  or  until  any  other  day  or  date,  or  as 
to  bow  mncb  or  what  interest  was  paid,  yoor 
petitioner  has  no  knowledge,  or  information  or 
belief,  but  alleges  on  information  and  belief 
that  the  said  note  has  been  fully  paid  and  dis- 
charged, and  the  said  Eunice  E.  Hollopeter  and 
her  said  estate  relieved  and  released  of  all 
and  every  liability  for  or  on  acconnt  of-  said 
note  or  interest  thereon,  or  any  part  thereof." 

Testimony  waa  taken  imder  the  issue,  and 
a  bearing  was  bad  before  tbe  connty  Judge, 
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who  rendered  a  decree  that  the  full  amount 
of  Apple's  claim,  based  upon  tbe  note  for 
$500,  with  accrued  interest,  should  be  allow- 
ed and  paid.  From  this  decision,  the  heirs 
appealed  to  tbe  circuit  court,  and  after  tri- 
al there  that  court  rendered  a  deoree  that 
Apple's  claim,  based  upon  bis  note,  should 
be  disallowed,  from  whldi  he  appeals  to 
tbls  court 

P.  J.  Bannon,  of  Portland  (J.  M.  Haddock, 
Bedford,  Iowa,  on  the  brief),  for  appellant. 

W.  M.  Cake,  of  Portland  (Cake  &  Cake,  of 
Portland,  on  the  brief),  for  respondents. 

JOHNS,  J.  (after  stating  the  facts  as 
above).  [1-S]  This  is  an  equitable  proceed- 
ing, which,  under  tbe  statute  is  tried  de  novo 
here,  and  in  the  circuit  court  upon  tbe  reo- 
ord  made  in  the  county  court  The  execu- 
tion of  the  note  being  admitted,  tbe  only 
question  presented  is  one  of  payment,  and 
tbe  burden  of  proof  Is  upon  the  heirs  of  the 
deceased.  Tbe  testimony  Is  conclusive  that 
soon  after  its  execution  the  note  was  assign- 
ed by  Apple  as  collateral  to  the  Northwest- 
ern National  Bank,  where  It  remained  until 
tbe  6th  of  January,  1916,  during  which  time 
tbe  three  Interest  payments  were  made  by 
C.  M.  Hollopeter.  On  that  date  tbe  bank  de- 
livered the  note  to  Apple,  who  has  had  ac- 
tual possession  of  it  ever  since.  Attorney 
Bannon  testified  that  Apple  exhibited  the 
note  to  him  at  the  time  he  prepared  his  pe- 
tition to  be  appointed  administrator  of  tbe 
estate  of  Eunice  E.  HoUopeter,  which  was 
soon  after  her  death  in  August,  1916.  That 
would  entitle  blm  to  tbe  statutory  presump- 
tion under  section  799,  subd.  11,  Or.  L.,  "that 
things  in  tbe  possession  of  a  pwson  are  own- 
ed by  blm,"  that  is  to  say,  tbe  law  presumes 
that  Apple  was  then  tbe  owner  and  holder 
of  tbe  note.  After  hearing  the  testimony  In 
open  court  the  county  Judge  found  that  the 
claim  should  be  allowed.  He  saw  and  beard 
tbe  witnesses  testify,  and  In  this  kind  of  a 
case  Us  finding  is  entitled  to  some  weight 
Tbe  circuit  court  found  as  a  flict  that  "after 
the  death  of  0.  M.  Hollopeter  said  note  was 
not  paid  by  Eunice  B.  Hollopeter,  deceas- 
ed," and  there  Is  no  evidence  that  she  ever 
paid  the  note,  or  ever  claimed  to  have  paid 
it  If  tbe  note  was  ever  paid,  it  was  paid 
by  0.  M.  Hollopeter.  The  testimony  la  con- 
clusive that  soon  after  the  execution  of  the 
note  It  was  assigned,  as  collateral,  to  the 
bank,  where  it  remained  until  January  6, 
1916.  It  appears  that  Dr.  Hollopeter  died 
December  30,  1816.  Claudia  A.,  the  daugh- 
ter-in-law of  Dr.  and  Eunice  E.  Hollopeter, 
testlfled: 

"Q.  Do  yon  not  know  that  for  more  than  a 
year  prior  to  his  death.  Dr.  Hollopeter  receiv- 
ed no  money  from  any  source;  that  he  was  net 
able  to  pay  hia  taxes  or  his  interest  and  that 
he  was  absolutely  without  funds  of  any  UndT 
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A.  Yea.     He  was  sick,  and  his  aona  took  care 
of  him.    He  had  lost  all  through  his  tradea." 

The  daughter,  Mrs.  Cadle,  testified  that 
be  had  softening  of  the  hraln  and  was  in 
bed  eight  months  prior  to  his  death;  that 
for  the  previous  three  or  four  months  he 
vras  suffering  from  a  stroke  of  paralysis. 

"Q.  What  was  the  condition  of  your  father's 
health  for  the  year  or  two  years  prior  to  hia 
death?  A.  Well,  I  would  say  for  three  years 
before  papa's  death  he  was  not  himself  at  all. 
He  died  from  softening  of  the  brain,  and  had 
been  taken  away  from'  his  work  about  three 
years  before,  I  would  say.  He  was  not  capable 
of  attending  to  his  business  at  all. 

"Q.  He  was  not  doing  any  business  during  the 
entire  year  of  1916?    A.  No,  sir. 

"Q.  Did  he  make  any  payments  on  this  note 
during  the  year  1015?  A.  No;  I  know  noth- 
ing abont  it 

"Q.  If  any  payments  were  made  on  the  note 
it  mast  have  been  made  before  that?  A.  Yea; 
he  couldn't  have  made  any  during  that  time." 

It  Is  true  that  there  is  testimony  of  the 
daughter  and  the  nurse,  tending  to  show 
that  the  mother  had  said  the  note  was  paid ; 
bat  there  is  no  evidence  that  she  ever  claim- 
ed to  have  paid  it,  or  as  to  when,  how,  or  by 
whom  it  was  paid.  After  the  doctor's  sick- 
ness the  Hollopeters  were  in  straitened  dr- 
cnmstances,  and  never  had  the  money  to 
pay  the  note,  and  the  only  assets  of  either 
of  them  were  the  $2,000,  life  insurance, 
which  was  collected  by  the  widow  after  his 
death.  The  bank  records  show  that  boUi  of 
them  were  notified  at  the  maturity  of  the 
note  on  February  11,  1915,  and  that  it  was 
then  protested  for  nonpayment.  There  is  no 
evidence  of  any  claim  that  the  note  was 
then  paid,  or  of  any  protest  or  objection  by 
either  of  the  Hollopeters,  to  the  receipt  of 
tliat  notice.  Dr.  HoUopeter  knew  that  the 
note  was  in  the  bank.  It  was  there  he  made 
his  Interest  payments,  and  the  testimony  is 
conclusive  that  the  note  remained  in  the 
bank  until  some  time  after  his  death. 

When  analyzed,  the  evidence  of  the  pay- 
moit  of  the  note  is  founded  upon  Inference 
and  suspicions,  largely  growing  out  of  the 
actions  and  conduct  of  Apple  and  the  man- 
ner in  which  be  testified,  all  of  which,  stand- 
ing alone,  might  be  construed  as  sufficient 
evidence  of  payment.  But  the  stubborn 
fact  remains  that  soon  after  its  execution 
the  note  was  deposited  In  the  bank  as  col- 
lateral, where  it  remained  until  the  6th  of 
January,  1916;  that  C.  M.  HoUopeter  died 
tn  December,  1916;  that  he  made  the  three 
Interest  payments  to  tlie  bank,  which  are 
credited  upon  the  note;  that  its  records 
show,  and  its  officers  testify,  that  he  never 
made  any  other  payment  to  the  bank,  and 
that  at  its  maturity,  on  F^ruaiy  11,  1915, 
the  note  was  duly  protested  for  nonpayment 


If  either  of  the  Hollopeters  had  paid  tbe 
note  to  the  bank  prior  to  January  6,  1916, 
they  would  then  liave  l>een  entitled  to  its 
possession,  and  In  the  ordinary  course  of 
business  the  bank  would  have  delivered  it 
to  them.  Tbe  Hollopeters  knew  that  tbe 
bank  held  the  note  as  collateral.  During 
that  period,  any  payment  should  have  been 
made  to  the  bank.  Having  such  knowledge, 
the  testimony  as  to  the  payment  direct  to 
Apple  should  be  dear  and  convincing.  There 
is  no  evidence  tliat  any  one  ever  claimed  to 
have  paid  tbe  note  to  him,  or  as  to  when  it 
was  paid,  or  how  it  was  paid.  The  decree 
of  the  circuit  court  will  be  reversed,  and 
one  entered  here  against  the  estate  of  Eu- 
nice E.  HoUopeter  In  favor  of  Apple,  for  the 
full  amount  of  his  note,  with  accrued  inter- 
est, without  costs  to  either  party  in  this 
court,  or  the  county  or  the  circuit  court 

McBRIDE,  C.  Jm  and  HABBIS  and  BUB- 
NKTT,  JJ.,  concur. 


(98  Or.  310) 
RICHMOND  V.  WHITE  et  al. 

(Supreme   Court  of  Oregon.    Dec.  21,  1920.) 

Appeal  and  error  «S9|6I— Traasfer  of  proper- 
ty adjudicated  to  party  waived  right  of  ap- 
peal. 
Where  in  suit  for  accoonting  by  landlord 
against  tenant  renting  on  shares  the  effect  of 
the  court's  decision  was  to  give  tenant  credit 
for  property  wliich  he  purchased  and  paid  for, 
but  wMch  landlord  should  have  purchased,  leav- 
ing title  to  the  property  in  landlord,  a  transfer 
after  oral  decision,  but  before  entry  of  decree 
by  the  landlord,  of  the  leased  premises,  indad- 
ing  the  property  adjudicated  to  landlord,  waived 
the  right  to  appeal,  though  it  was  also  decided 
tliat  the  lease  continued  for  several  years  long- 
er, and  the  landlord's  deed  warranted  against 
incumbrances,  which  warranty,  however,  was 
obviated  by  contemporaneoua  contract  by  gran- 
tees that  tenant's  occupancy  was  to  be  ex- 
cluded from  the  operation  of  warranty. 

In  Banc. 

Appeal  from  Clrcait  Conrt,  GlllUus  Conn- 
ty ;  D.  B.  Parker,  Judge. 

Action  by  J.  A.  Blchmond  against  J.  B. 
White  and  another.  From  the  decree  r^ider- 
ed,  plaintiff  appeals,  and  the  named  defend- 
ant moves  to  dismiss  the  appeaL  Appeal 
dismissed. 

John  W.  Kaste,  of  Portland,  for  appellant 
T.  A.  Weinke,  of  Condon  (O.  B.  Hama- 

ker,  of  Portland,  on  the  brleO,  for  lespood- 

ents.. 

HABBIS,  J.  J.  A.  Bldunond,  the  pUlntUT. 
owned  a  wheat  farm  embracing  1,480  acres 
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In  Gilliam  county.  About  October  1,  1917, 
S.  G.  Potter  and  the  defendant  J.  B.  White 
entered  upon  tbe  farm  as  tenants  of  Rlch- 
mcxid,  with  the  understanding  that,  after 
first  deducting  sufficient  wheat  for  feeding 
and  seeding,  Richmond  should  receive  as 
rental  one-half  of  the  wheat  grown  on  the 
premises.  At  some  time  prior  to  the  hanrest- 
ing  of  the  1918  crop,  White  and  Potter  dis- 
solved their  interests  and  adjusted  their 
afCairs,  and,  with  the  consent  of  Richmond, 
Potter  retired  and  left  White  aa  the  sole  ten- 
ant for  1918.  White  did  not  leave  the  farm 
In  1918,  but  remained  (»  the  premises  and 
sowed  and  harvested  a  crc^  for  1919.  On 
November  10,  1919,  Richmond  began  this 
suit  for  an  accounting  against  White  and'  the 
Condon  National  Bank.  The  bank  was  in  no 
wise  Interested,  except  as  a  bcdder  of 
$4,198.08,  which  it  had  received  as  proceeds 
of  the  sale  of  some  of  the  wheat  White  bad 
hauled  Richmond's  share  of  the  wheat  to  a 
warehouse,  and,  according  to  the  contention 
of  Richmond,  White  sent  to  Richmond  the 
warehouse  receipts  for  Richmond's  share  of 
the  wheat  Richmond  says  that  he  then  sent 
the  receipts  to  the  bank  with  directions  to 
sell  the  wheat  The  bank  followed  direc- 
tions, sold  the  wheat  and  received  $4,198.08 
for  it  The  bank  alleges  that  when  It  learn- 
ed that  there  was  some  controversy  betweoi 
Richmond  and  White  about  these  moneys,  it 
executed  a  certificate  of  deposit  payable  to 
the  order  of  Richmond  and  White;  and  the 
bank  declared  that  it  made  no  claim  to  the 
moneys,  but  simply  held  them  for  whomso- 
ever might  be  entitled  to  receive  them. 

Richmond  says  in  his  complaint  that  in 
September,  1917,  he  leased  the  fbrm  to  White 
and  Potter  for  one  crop  season  ending  Octo- 
ber 1,  1918>  with  the  further  understanding 
that,  if  the  premises  were  farmed  In  accord- 
ance with  ttie  agreement  and  in  a  manner 
satisfactory  to  Richmond,  he  would  enter  in- 
to a  written  agreement  leasing  the  farm 
to  White  and  Potter  for  a  term  of  four  years. 
White  asserted  that  Richmond  leased  the 
premises  to  White  and.  Potter  for  a  period 
of  five  years  from  January  1,  1918,  and  that 
it  was  also  agreed  that  White  and  Potter 
should  immediately  enter  into  possessicHi  of 
the  farm,  and  that  Richmond  should,  as  soon 
as  he  could,  prepare  a  writing  evidencing 
the  terms  of  the  agreement 

Richmond  asked  in  his  complaint  that 
Wlilte  be  required  to  account  for  the  wheat 
raised  in  1918  and  1919;  for  8  brood  sows 
and  25  shoats  alleged  to  bare  been  killed 
by  White ;  for  pasturing  and  feeding  certain 
stock ;  for  barley  raiised  in  1018 ;  for  failure 
to  stack  the  straw ;  and  for  neglect  to  keep 
the  buildings,  fences,  and  equipment  In  re- 
pair. 

White  answered  by  dalmlng  tliat  be  had 
accounted  to  Richmond  for  his  full  share  of 
the  cropflu    Whitens  answer  also  contained  a 


number  of  counterclaims.  It  was  alleged  by 
White  that  Richmond  agreed  "to  furnish  for 
the  use  of  the  defendant  and  said  S.  G. 
Potter  on  said  farm"  certain  items  of  farm 
machinery  and  equipment  specifically  enu- 
merated In  the  answer ;  that  Richmond  fail- 
ed to  furnish  some  of  these  items ;  and  that 
because  of  such  failure  it  became  necessary 
for  White  to  buy  some  of  the  items  and  to 
hire  others  at  an  expense  of  $4,601.85  In 
order  to  save  the  crop  in  1918. 

White  was  living  on  a  farm  in  Washin^n 
owned  by  Richmond;  and  from  there  White 
moved  to  Richmond's  farm  in  Gilliam  county. 
White  averred  that  he  owned  certain  person- 
al property  on  the  Washington  farm,  and 
that  he  left  this  personal  property  on  the 
Washington  farm  for  Richmond  with  the  un- 
derstanding tliat  Richmond  would  deliver 
like  property  on  the  Oregon  farm  for  White ; 
that  Richmond  failed  to  keep  his  agreement 
to  the  damage  of  White  in  the  sum  of  $662. 

White  also  claimed  that  he  was  raititled 
to  receive  25  cents  per  sack,  oi*  a  total  of 
$288.65,  for  hauling  Richmond's  share  of  the 
1918  crop  to  the  warehouse. 

There  was  an  additional  further  and  s^>- 
arate  answer  and  defense  in  which  White 
asked  that  Richmond  be  required  spedflcally 
to  perform  and  to  execute  and  deliver  a  writ- 
ing evidencing  the  agreement 

The  trial  court  found  that  Richmcmd  made 
no  claim  to  the  personal  property  left  by 
White  on  the  Washington  farm,  and  that 
White  was  the  sole  owner  of  that  personal 
property,  and  hence  no  allowance  was  made 
to  White  on  account  of  that  property. 

The  court  further  found  that  the  leaseb<dd 
agreement  was  as  alleged  by  White,  and  that 
the  lease  was  for  a  term  of  five  years  from 
January  1,  1918,  that  Richmond  agreed  to 
furnish  the  items  of  farm  machinery  and 
equipment  as  alleged  by  White,  but  that  be- 
cause of  the  failure  of  Richmond  to  keep  his 
agreement  in  this  respect,  White  liad  been 
obliged  at  his  own  expense  to  buy  and  hire 
such  machinery  and  equipment  The  trial 
court  charged  White  with  $7,214.79  as  the 
value  of  Rlchmcmd's  share  of  the  wheat  and 
credited  White  with  $6,332.90,  leaving  a  bal- 
ance of  $881.89  due  Richmond  from  White, 
and  Included  amons  the  credits  were  the 
items  of  machinery  and  equipment  which 
White  had  purchased  after  Richmond  had 
failed  to  furnish  them. 

The  court  rendered  a  personal  mcmey  de- 
cree against  the  bank  in  favor  of  White  tor 
the  sum  of  $3,316.19,  together  with  costs  and 
disbursements  amoimtlng  to  $46.10,  and  a 
like  decree  against  the  bank  in  &vor  of 
Richmond  for  the  sum  of  $820.79,  and  allow- 
ed the  bank  $15  for  its  costs  and  disburse- 
ments, thus  disposing  of  all  the  moneys  hdd 
by  the  bank  as  stakeholder. 

Richmond  appealed.  White  has  moved  to 
dismiss  the  aiq;>eal  on  the  ground  that  Rich- 
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mond  has  accepted  the  benefits  of  the  decree 
and  has  ratified  it. 

The  record  shows  that,  when  the  i>artles 
concluded  offering  their  evidence  and  rested, 
the  circuit  Judge  stated  orally  in  open  court, 
on  March  18,  1920,  that  he  was  prepared  to 
decide  the  case  at  once,  but  In  order  to  give 
ttie  parties  an  opportunity  to  adjust  their 
differences  he  would  postpone  announcement 
of  his  decision  until  that  evening.  A  written 
decision  and  decree  were  not  filed,  however, 
until  April  27, 1920.  Richmond  took  his  ini- 
tial step  towards  an  appeal  by  serving  notice 
of  appeal  on  June  17, 1920. 

On  March  29,  1920,  Richmond  and  his  wife, 
by  a  warranty  deed,  conveyed  the  GlUlam 
county  farm  to  W.  S.  Powell  and  Roy  PowelL 
The  deed  contains  a  covenant  that  the  prem- 
ises "are  free  from  all  incumbrances,  except 
a  mortgage  for  $16,000." 

Contemporaneously  with  the  execution  of 
the  deed  and  as  a  part  of  the  same  transac- 
tion another  writing  .was  prepared,  and  it 
was  signed  by  J.  A.  RichmcHid  together  with 
W.  S.  Powell  and  Boy  Powell.  This  Instru- 
ment ccmtains  a  number  of  preliminary  reci- 
tals. The  first  recital  mentions  the  convey- 
ance of  the  farm  to  the  Powells.  The 
second  recital  declares  that  White  and  Pot- 
ter "are  now  in  occupancy  of  said  ranch 
claiming  and  asserting  their  right  to  posses- 
sion thereto  for  an  unexpired  period."  The 
third  recital  refers  to  "the  decision  of  the 
circuit  court"  rendered  "in  the  cause  or* 
Richm<Hid  against  White  and  the  Condon 
National  Bank.  The  fourth  recital  declares 
that  "it  is  the  intention  of"  Rldimond  and 
his  wife  that  the  Powells  "shall  be  vested 
with  all  the  rights,  title,  claims,  or  interest 
which  the  said  John  A.  Richmond  has  or 
claims  to  have  in  or  to  said  premises,  all 
personal  property  and  also  claims  and  rights 
of  action  against  the  said  J.  B.  White  aris- 
ing from  any  cause  whatsoever."  These  reci- 
tals are  followed  by  the  declaration  that  Rich* 
mond  does  ''hereby  sell,  assign,  and  transfer, 
imto  the  said  W.  S.  Powell  and  Roy  Powell 
the  said  claim  of  $2,000  above  described  due 
and  owing  to  him  from  the  said  J.  B.  White, 
also  any  other  cause  or  causes  of  action 
which  the  said  John  A.  Richmond  now  has  or 
claims  to  Iiave  against  the  said  J.  B.  White 
by  reason  of  said  J.  B.  White's  occupancy 
of  said  premises,  and  in  consideration  there- 
of the  said  W..S.  Powell  and  Roy  PoweU 
have.purdiased  said  premises  subject  to  the 
occupancy  of  the  said  J.  B.  White  and  S.  Q; 
Potter,  and  hereby  agree  to  hold  the  said 
John  A.  Richmond  and  Florence  S.  Richmond 
harmless  from  any  claim  for  damages  by 
reason  of  the  warranties  contained  and  re- 
cited in  their  warranty  deed  other  than  as  to 
Utle." 

At  some  time  in  April,  1820,  the  Powells 
informed  White  that  they  had  purchased  «he 
farm^  and  personal  property.     White,  after 


having  been  shown  that  the  Powells  were  the 
owners  of  the  premises  and  personal  prop- 
erty, attorned  to  the  Powells.  The  Powells 
made  an  affidavit  In  which  Oiey  say  they 
purchased  from  Rldimond  all  the  personal 
property  on  the  farm,  Including  the  items 
which  White  had  bought  and  the  court  bad 
diarged  against  Richmond.  Attached  to  this 
affidavit  is  a  copy  of  the  bill  of  sale  and  a 
copy  of  the  memorandum  whidi  the  Powells 
say  "is  part  and  parcel  of  the"  bill  of  sale. 
Tba  memorandum  Itemizes  the  articles  whldi 
the  Powells  aver  they  purchased  from  Rich- 
mond; and  among  the  items  are  those  pur- 
chased by  White  and  charged  to  Richmond 
In  this  suit 

On  September  26, 1920,  the  Powells  leased 
the  farm  to  White  for  a  t&m  of  two  years, 
beginning  vrlth  September  IS,  1920,  and  end- 
ing September  16,  1922.  Contemporaneoasly 
with  the  execution  of  this  lease  Powdls  gave 
to  White  a  bill  of  sale  for  all  of  the  personal 
property. 

It  vrill  be  remembered  that  the  deed  from 
Richmond  to  the  Powells  contains  a  covenant 
warranting  the  farm  against  all  incumbran- 
ces, except  «  mortgage  of  $15,000.  It  will 
also  be  recalled  that  the  trial  court  decreed 
that  White  had  a  lease  on  the  farm  tar  a 
term  of  five  years.  Richmond  now  argues 
that  this  appeal  cannot  be  dismissed  for  the 
reason  that  the  leasehold  estate  decreed  by 
the  trial  court  constitutes  an  indumtofoicei 
and  that  be  is  entitled  to  maintain  this  ap- 
peal so  as  to  free  himself  from  liability  on 
his  covenant  of  warranty.  The  answer  to 
this  argument  of  the  plaintiff  is  found  in  the 
writing  which  Richmond  and  the  Powells 
signed  as  a  part  of  the  transacti<«;  for  it 
will  be  remembered  that  in  that  writing  Pow- 
ells purchased  the  farm  "subject  to  the  oc- 
cupancy or'  White  and  Potter,  and  that  the 
Powells  also  expressly  agreed  to  hold  Rich- 
mond "harmless  from  any  dalm  for  damages 
by  reason  of  the  warranties  contained  and 
recited  in  their  warranty  deed  other  than  as 
to  title."  Moreover,  White's  leasehold  agree- 
ment with  Richmond,  was  extinguished  when 
he  entered  into  the  agreement  of  September 
26th  with  the  Powells. 

The  decree  of  the  trial  court  in  eflSect  said 
to  Richmond: 

"You  did  not  furnish  certain  items  which  yoa 
agreed  to  furnish;  and,  because  'yoo  did  sot 
furnish  them,  White  was  obliged  to  buy  them. 
Now,  since  White  did  for  you  what  yon  should 
have  done  for  yourself,  yon  must  reimbarae 
Wliite,  and  the-  items  purchased  by  White  >irill 
therefore  b«  treated  as  yonr  property.  In  oth- 
er words,  White  bad  a  right  to  buy  and  charge 
to  you  what  you  should  have  furnished,  bat  did 
not  furnish." 

One  of  the  Issues  in  this  snit  was  wtaeHier 
White  was  ientitled  to  charge  Richmond  for 
the  items  purchased  by  White.  Richmond 
knew  when   he  signed   the   writing  which 
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dealt  with  the  personal  property  what  the 
court  had  orally  decided,  although  the  writ- 
ten decision  had  not  yet  been  filed;  for 
there  Is  a  recital  In  the  writing  exprecely 
referring  to  the  "decision."  The  writing 
states  that  "it  is  the  intention  of  Richmond 
to  vest  all  the  right  which  Richmond  "has 
or  claims  to  have  in  and  to  said  prenilses, 
all  personal  property,  and  also  all  claims 
and  rights  of  action  against  the  said  J.  B. 
White  arising  from  any  cause  whatsoever." 

Richmond  cannot  complain  that  the  lease 
decreed  by  the  court  is  an  Incumbrance  for 
which  he  is  liable,  for  the  Powells  expressly 
agreed  that  the  occupancy  of  White  and  Pot- 
ter was  to  be  excluded  from  the  operation  of 
the  warranty,  and,  moreorer,  the  decreed 
lease  was  extinguished  when  White  leased 
directly  from  the  Powells,  and,  furthermore, 
Richmond  cannot  now  complain  about  that 
part  of  the  decree  which  relates  to  the  per- 
sonal property  and  to  the  <3alms  made  by 
him  against  White,  for  he  has  submitted  to 
that  part  of  the  decree. 

The  appeal  la  dismissed. 


Its  Or.  649) 

FIRST  NAT.  BANK  OF  VALE  V.  HALLI* 
DAY  et  al.* 

(Supreme  Court  of  Oregm.    Dee.  21,  1920.) 

1.  Appeal  and  error  «s>4l4— «'Adv«r««  par^ 
as  raspeots  notice  of  appeal  defined. 

'An  "adverse  party,"  with  reference  to  the 
requisite  of  service  of  notice  of  appeal  under 
L.  O.  Ik  I  550,  is  a  plaintiff  or  defendant  whose 
interest  in  regard  to  the  judgment  or  decree 
appealed  from  is  in  conflict  with  a  reversal  or 
modification  of  the  judgment  or  decree  sought 
to  be  reviewed  on  appeal. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Party.] 

2.  Appeal  asd  error  «=94I4— Is  suit  to  set 
aside  fraodDlent  conveyance  from  mother  to 
son,  mother  held  "advene  party"  as  respects 
son. 

In  suit  by  judgment  creditor  of  a  mother 
to  set  aside  as  fraudulent  a  conveyance  by  the 
mother  to  the  ion,  where  the  son  appealed  from 
•  jndgment  setting  aside  the  conveyance  and 
subjecting  the  property  to  the  judinment,  snb- 
Ject,  however,  to  a  lien  in  favor  of  the  son  for 
money  paid  upon  a  superior  mortgage  and 
other  claims,  the  mother,  who  had  appeared  in 
the  suit,  was,  as  respects  the  requirement  of 
Ik  O.  Li.  I  550,  of  service  of  notice  of  appeal, 
an  adverse  party,  and.  where  the  son  did  not 
serve  notice  of  appeal  on  her,  his  appeal  must 
be  dismissed. 

In  Banc 

Appeal  team  CSrcnlt  Ooart,  Malheur  Coun- 
ty :   Dalton  Biggs,  Judge. 


Suit  by  the  First  National  Bank  of  Vale 
against  Emma  H.  Halllday  and  Wilbur  A. 
Halliday.  From  decree  for  plaintifT,  the 
last-named  defendant  appeals,  and  plaintiff 
moves  to  dismiss  the  appeal.  Appeal  dis- 
missed. 

In  substance,  this  is  a  suit  against  Emma 
H.  Halllday  and  her  foster  son,  Wilbur  A. 
Halllday,  to  set  aside  a  mortgage  and  a  sub- 
sequent deed  of  certain  real  property  given 
by  the  mother  to  the  son,  and  to  subject  the 
same  to  the  payment  of  a  judgment  against 
her  In  favor  of  the  plaintiff.  The  land  was 
subject  to  the  lien  of  a  mortgage  in  favor  of 
Balfour,  Guthrie  &  Ca,  about  the  priority 
of  which  there  Is  no  dispute.  The  son  as- 
serted the  validity  of  the  mortgage  and  deed 
from  the  mother.  The  result  of  the  litiga- 
tion In  the  circuit  court  was  a  decree  setting 
aside  the  deed  and  mortgage  and  subjecting 
the  realty  to  the  payment  of  the  plaintiff's 
Judgment,  subject,  however,  to  a  lien  in  favor 
of  the  son  for  money  paid  upon  the  admitted- 
ly superior  mortgage  of  Balfour,  Guthrie  A 
Go.  and  for  some  other  claims.  From  this 
decree  the  son  appealed,  but  did  not  serve  the 
notice  thereof  upon  the  mother,  although  she 
had  appeared  in  the  suit.  The  plaintiff 
now  moves  to  dismiss  the  appeal  on  that  ac- 
count 

O.  B.  Mount,  of  Baker,  tm  appellant. 
George  W.  Hayes,  of  Vale,  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  required  by  section  650, 
Or.  L.,  that: 

"The  party  desiring  to  appeal  may  canse  a 
notice  signed  by  himself  or  attorney,  to  be 
served  on  such  adverse  party  or  parties  as 
have  appeared  in  the  action  or  suit  or  upon 
his  or  their  attorney.    •   •    • " 

It  is  also  a  rule  established  by  our  deci- 
sions that  an  adverse  party  with  reference 
to  the  requisite  of  service  of  notice  of  ap- 
peal is  a  plaintiff  or  defendant  whose  inter- 
est In  regard  to  the  judgment  or  decree  ap- 
pealed from  Is  In  conflict  with  a  reversal 
or  modification  of  the  jndgment  or  decree 
sought  to  be  reviewed  on  ai;%>eaL  Van  Zandt 
V.  Parson.  81  Or.  45S.  159  Pac.  115S;  French 
v.  McKean,  81  Or.  683,  160  Pac.  1151;  In  re 
Waters  of  Ohewauncan  River,  89  Or.  660,. 
171  Pac.  402, 176  Pac.  421. 

[2]  According  to  the  complaint  and  resnlt- 
ant  decree,  Mrs.  Halliday  Is  liable  on  the 
jndgment  against  her,  to  the  payment  of 
which  it  is  sought  by  this  suit  to  subject  the 
property  in  question.  The  decree  thus  pro- 
vides the  means  for  realizing  a  fund  applica- 
ble to  the  payment  of  her  personal  obliga- 
tion. It  does  not  appear  that  she  is  personal- 
ly obligated  for  the  lien  declared  in  favor  of 
the  son  or  that  slie  is  thus  bound  to  him  for 
any  debt  whatever.    She  is  apparently  satia-- 
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fled  with  the  decree,  not  having  appealed 
therefrom,  while  the  son  Is  seeking  to  in- 
crease his  lien  npon  the  land,  and  not  only 
so,  but  also  to  give  It  priority  over  the  Judg- 
ment against  her.  A  modification  of  the  de- 
cree complying  with  his  contention  would 
tend  to  reduce  the  fond  applicable  to  the 
payment  of  her  debt.  It  satisfaction  of  his 
Hen,  Increased  as  he  would  have  it,  should 
result  In  the  exhaustion  of  the  fund  or  even 
In  the  depreciation  of  it  so  that  the  remain- 
der would  not  fully  satisfy  the  Judgment,  she 
would  still  remain  liable  personally  for  the 
unpaid  balance,  and  her  other  property.  If  she 
has  any,  might  be  subjected  to  Its  payment 
The  conclusion  Is  that  there  Is  a  possibility 
that  her  interest  will  be  affected  by  a  modi- 
fication of  the  decree  according  to  the  conten- 
tion of  the  appealing  son.  She  Is  therefore 
an  adverse  party  within  the  meaning  of  the 
precedents  dted,  and  the  notice  of  api>eal 
should  have  been  served  upon  her  as  such. 
For  want  of  this,  we  have  no  Jurisdiction 
over  the  case,  and  the  appeal  must  be  dis- 
missed. 

(98  Or.  2gS) 

STATE  V.  STEVENSON. 

(Supreme  Court  of  Oregon.     Dec.  14,  1920.) 

1.  Criminal  law  «=9539(2) —Compliance  with 
statute  must  be  shown  before  preliminary 
statement  to  committing  magistrate  may  be 
admitted. 

Before  the  statutory  statement  made  by  a 
defendant  at  bis  preliminary  examination  be- 
fore a  committing  magistrate  can  be  admitted 
in  evidence  against  him  at  his  trial  on  a  crim- 
inal prosecution,  it  mnat  affirmatively  appear 
that  notice  of  right  to  waive  statement  required 
by  Or.  L.  |  1781,  was  given. 

2.  Criminal  law  «=9SI7(6)— Confastlos  made 
to  district  attorney  admissible  as  extrajudi- 
cial confession  and  not  under  statute. 

Where  defendant's  alleged  confession  offer- 
ed and  received  in  evidence  was  made  to  the 
district  attorney  at  his  office  in  presence  of 
the  sheriff  and  deputy,  and  was  no  part  of 
defendant's  preliminary  examination,  it  is  ad- 
missible, it  at  all,  as  an  extrajudicial  confes- 
sion,  and  not  under  Or.  It,  |  1781. 

3.  Criminal  law  «s>5 1 6— '"Confession"  defined; 
"Jndiclai  confMslOB";  "extrajudicial  eonfes- 
slon." 

A  "confession"  is  the  voluntary  admission 
or  declaration  made  by  a  person  who  baa  com- 
mitted a  criihe  or  misdemeanor  to  another  of 
the  agency  or  participation  which  he  had  in  it; 
"judicial  confessions"  being  those  made  before 
a  magistrate  or  court  in  due  course  of  legal 
proceedings,  and  "extrajudicial  confessions"  be- 
ing those  made  elsewhere. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
fession; First  Series,  Exteajudidal  Confes- 
sion; First  and  Second  Series,  Judicial  Cmi- 
tesaion.] 


4.  Criminal  law  «s>520(l),  522(1)— Confessloa 
Inadmissible  where  obtained  by  Indnoenent  of 
person  la  authority. 

The  common-law  rules  governing  the  admis- 
sibility of  confessions  are  still  in  force  in  Ore- 
gon, so  that  a  confession  is  inadmissible  where 
obtained  by  temporal  inducement,  by  threats, 
fear,  promises,  or  hope  of  favor  held  out  to  the 
party  in  respect  to  his  escape  from  the  charge 
against  him  by  a  person  in  authority. 

5.  Criminal  law  «=3l  158(4)— Determination  as 
to  competency  of  confession  not  disturbed 
unless  clearly  erroneous. 

The  competency  of  a  confession  as  evidence 
is  in  the  first  instance  addressed  to  the  court, 
and  its  determination  will  not  be  disturbed  on 
appeal,  unless  the  record  discloses  dear  and 
manifest  error. 

6.  Criminal  law  «=3SI9(3)— CoafesslOB  while 
In  custody  not  Inadmissible. 

The  fact  that  defendant's  confession  was 
made  when  he  was  in  the  custody  of  officers 
does  not  render  the  confession  any  the  less 
admissible,  it  not  having  been  induced  by  such 
custody. 

7.  Criminal  law  «=3530— Extrajudicial  eonfaa- 
slon  of  defendant  written  out  by  district  at* 
torney  and  signed  admissible. 

Confession  of  defendant  charged  with  adul- 
tery, written  out  by  the  district  attorney  and 
given  to  defendant  to  read,  he  signing  it  in  the 
presence  of  two  witnesses,  held  admissible  as 
an  extrajudicial  confession,  fully  meeting  the 
requirements  as  to  competency. 

8.  Statutes  «s>l8i( I)— Legislative  lataat  ooa. 
trols  construction. 

The  legialative  intent  always  controls  con- 
struction. 

9.  Courts  4=389— Constructions  of  statute  by 
circuit  courts  do  not  bind  Supreme  Court. 

The  constructions  placed  on  the  adultery 
statute  by  the  circuit  courts  of  the  state  do  not 
bind  the  Supreme  Court,  but  the  rulings  are 
persuasive,  and,  where  the  construction  haa 
been  almost  nnifonn  for  more  tlian  60  years, 
it  should  not  be  set  aside  without  grave  rea- 
sons. 

10.  Adultery  «=94— Offended  wife  or  husband 
has  exclusive  privilege  to  institute  prosecu- 
tion. 

Under  Or.  L.  |  2072,  when  the  crime  of 
adultery  has  been  committed  between  a  married 
man  and  a  married  woman,  the  right  to  com- 
plain and  institute  prosecution  on  a  charge  of 
adultery  against  either  of  the  guilty  parties 
is  the  exclusive  privilege  of  the  unoffending  wife 
or  husband  of  the  defendant  proceeded  against. 

In  Bane. 

Appeal  from  Circuit  Court,  Malheur  Ooun- 
ty;  Daltoa  Bigga,  Judge. 

William  Stevenscm  was  convicted  of  adul- 
tery, and  he  appeals.  Reversed,  and  cause 
remanded,  'with  direction  tbat  defendant  be 
dladiarged. 
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Now,  I  desire  to  object  to 
fendant  and  appellant,  was  Indicted  by  the  !  the  introdnction  of  this  testimony  because  there 


grand  Jury  of  the  clrcnit  eonrt  of  the  state  of 
Oregon  in  and  for  the  county  of  Malhenr, 
charged  with  the  commission  of  the  crime  of 
adultery  with  one  Ruth  Lackey,  wife  of  Her- 
bert Lackey,  the  complaining  witness.  Upon 
trial  had,  the  defendant  was  convicted  and 
sentenced  to  serve  a  term  of  not  more  than 
six  months  in  the  penitentiary,  from  which 
judgment  he  appeals  to  this  court 

Tbe  principal  convicting  evidence  given  at 
the  trial  was  an  aUeged  confession  and  the 
testimony  of  his  accomplice.    The  defendant 

objected  to  the  introduction  of  the  confession  '  sion  offered  and  admitted  in  evidence  was  not 
as  evidence,  and  saved  an  exception  to  the  '  made  under  the  provisions  of  section  1781, 
ruling  of  the  court  thereon.  At  the  beginning  Or.  L.,  and  is  not  governed  by  the  rule  there 
of  the  trial,  it  was  stipulated  that  the  prose-  set  down.  It  is  true,  however,  that,  before 
cutlon  was  commenced  upon  the  complaint ,  the  statutory  statement  made  by  a  defendant 
of  Herbert  Lackey,  spouse  of  Ruth  Lackey. '  at  his  preliminary  examination  before  a  corn- 
Defendant  objected  to  the  introduction  of  mitting  magistrate  can  be  admitted  in  evl- 
any  evidence  in  the  case,  for  the  reason  that :  dence  against  him  at  his  trial  on  a  criminal 
the  prosecution  was  not  based  upon  the  com-  prosecution.  It  must  affirmatively  appear  that 


has  been  no  proper  foundation  made  for  the 
introduction  of  it,  because  it  appears  from 
the  testimony  so  far  that  this  statement  was 
made  either  immediately  after  •  •  •  or  per- 
haps before  the  preliminary  hearing  bad  been 
dispensed  with  and  pending  his  procuring  bail, 
while  he  (defendant)  wag  still  in  custody  of 
the  officers  of  the  law,  and  it  has  not  been 
shown  that  the  preliminary  hearing  was  tlirough 
at  the  time  this  framed-up  written  statement 
was  made." 

[1, 2]  The  record  discloses  that  the  confes- 


plalnt  of  tbe  wife  of  the  defendant  This 
qneation  wa$  likewise  reserved  by  asking  tbe 
court  for  an  order  directing  the  Jury  to  re- 
turn a  verdict  of  not  guilty  because  "the  state 


all  the  commands  of  section  1781,  Or.  L.,  have 
been  executed.  To  this  effect,  eee  State  t. 
Hatcher,  29  Or.  811,  44  Pac.  684;  State  v. 
Andrews,  85  Or.  891,  68  Pac.  766;    State  v. 


has  failed  to  prove  that  the  prosecution  was  Scott  63  Or.  444,  128  Pac.  441.  The  alleged 
brought  upon  the  complaint  of  the  wife  of  the  I  confession  that  was  offered  and  received  in 
defendant,"  and  was  saved  a  third  time  by !  evidence  was  made  to  tbe  district  attorney 
excepting  to  an  instruction  of  the  court  to  the  1  at  his  office,  in  the  presence  of  the  sheriff  and 
effect  that—  deputy,  and  was  no  part  of  the  preliminary 

"It  is  sufficient  if  yon  find  that  Buth  Lackey  '  examination.  If  the  confession  is  admissible 
is  the  wife  of  Herbert  Lackey,  that  the  proa-  as  evidence.  It  is  not  because  of  the  provl- 
ecution  was  instigated  or  instituted  by  Herbert  Bi(ms  of  section  1781,  Or.  L.,  but  because  of 


Lackey,  her  husband." 

W.  B.  Lees,  W.  H.  Brooke,  and  P.  3.  Gallag- 
her, all  of  Ontario,  for  appellant 

R.  W.  Swagler,  Dist  Atty.,  of  Ontario,  for 
the  State. 

BROWN,  J.  (after  stating  the  facts  as 
above).  Although  witness  Harry  Farmer  gave 
some  testimony  tending  to  prove  opportuni- 
ty  to  commit  the  offense,  a  conviction  was 
had  in  this  cause  upon  the  testimony  of  the 
defendant's  accomplice,  corroborated  by  a 
confession  made  in  the  district  attorney's 
office.  The  defendant  challenged  the  admis- 
sibility of  the  confession,  especially  upon  the 
ground  and  for  the  reas<m  that  the  said  con- 
fession or  statement  was  not  taken  in  accord- 
ance with  the  provisions  of  section  1781,  Or. 
L.,  providing  as  follows : 

"When  the  examination  of  the  witnesses  on 
the  part  of  the  state  is  closed,  the  magistrate 
must  inform  the  defendant  that  it  is  hia  right 
to  make  a  statement  in  relation  to  the  diarge 
against  him;  that  the  statement  is  designed 
to  enable  him,  if  he  sees  fit,  to  answer  the 
charge  and  explain  the  facts  alleged  against 
him;  that  be  is  at  liberty  to  waive  making  a 
atatement,  and  tlutt  hia  waiver  cannot  be  used 
against  liim  on  the  trial." 

The  objection,  as  we  take  It  trom  the  rec- 
ord, was  as  follows: 


the  fact  that  It  Is  an  extrajudicial  confession. 
Preliminary  to  tbe  Introduction  of  tbe  con- 
fession into  the  record  of  the  trial,  the  sheriff 
testifled  that  he  was  present  at  the  defend- 
ant's preliminary  examination  held  at  Onta- 
rio on  the  16th  day  of  December,  1919,  and, 
in  response  to  interrogations  put  by  the  dis- 
trict attorney,  testified  as  follows: 

"Q.  Immediately  after  the  preliminary  exam- 
ination, what  if  anything,  was  done?  A.  We 
went  over  for  lunch  first 

"Q.  Who  went  to  lunch?  A.  Yourself  and 
Judd  Heep,  Bill  Stevenson  (defendant),  Mr. 
Farmer,  and  me. 

"Q.  That  party  all  go  together?  A.  All  to- 
gether;   yes,  sir. 

"Q.  And  after  lunch,  where  did  that  party 
go?  A.  Went  across  and  went  up  to  your 
office. 

"Q.  Was  there  anything  said  after  the  pre- 
liminary by  Stevenson  with  reference  to  his 
signing  a  statement  of  his— or  a  confession?  A. 
Why,  there  was  some  talk  in  regard  to  it  I 
don't  know  just  the  words  that  was  used. 
*  *  *  I  don't  know  that  I  could  say  exactly 
what  be  said.  All  that  was  said  really  start- 
ed from  what  was  said  over  in  the  preliminary 
hearing.  That  whole  conversation  started  from 
the  statement  tliat  he  made  there.  That  was 
talked  over  after  that.  *  *  *  He  signified 
his  willingness  to  sign  a  statement. 

"Q.  I  hand  you  this,  marked  State's  Bx.  1, 
for  identification,  and  ask  yon  to  examine  this 
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and  state  it  this  was  aigned  b;  the  defendant  in 
your  presence  as  a  witneaa.     A.  Yea,  it  waa. 

"Q.  Was  that  read  by  the  defendant  before 
he  signed  it  in  yoor  presence,  handed  to  him 
for  reading?  A.  It  was  handed  to  him  for 
reading;   yea,  sir. 

"Q.  And  did  he  read  it,  as  far  as  you  know? 
A.  Well,  as  far  as  I  know,  yea. 

"Q.  Waa  there  at  that  time,  or  at  any  other 
time  in  your  preaence,  any  statement  made  to 
this  defendant  offering  him  immunity  or  reduc- 
ing hia  punishment,  or  any  threats  of  prosecu- 
tion auch  as  to  induce  the  making  of  thia  atate- 
ment?    A.  None. 

"Q.  Or  anything  that  would  tend  to  produce 
auch  a  statement?    A.  No. 

"Q.  And  you  were  present  at  the  time  of  it 
being  prepared  and  while  he  rigned  it?  A.  I 
was." 

Witness  testified  that  he  thought  Mr.  Swag- 
ler,  the  district  attorney,  wrote  the  statement 
that  the  prisoner  signed,  and  the  prosecutor 
admitted  that  he  prepared  the  writing. 

Witness  Farmer  testified : 

"Q.  Were  you  present  at  all  times  when  this 
confession  was  being  prepared  and  while  the 
defendant  waa  there?     A.  Yes,  sir. 

"Q.  Was  there  any  promises  of  any  nature 
or  character  offered  to  him  if  he  made  a  con- 
fession of  this  character?  A.  No,  sir;  I  think 
not.    •    *    *  ,       _, 

"Q.  Was  there  any  promise  of  reward  made 
to  him  for  sipiing  a  confession  or  this  con- 
fession?   A.  No,  sir;   not  in  my  presence. 

"Q.  Was  there  any  promise  of  immunity 
made  to  him,  or  protection  or  lessened  pun- 
ishment, by  reason  of  signing  that  statement? 
A.  No,  air;  not  that  I  know  of. 

"Q.  Was  there  any  threat  or  statements 
sounding  like  threats  that  induced  him  to  sign 
that  confession?  A.  Nothing  that  I  seen  cr 
heard.  ^     .       ^. 

"Q.  And  you  were  there,  present,  during  the 
time  that  was  being  prepared,  in  the  same 
room,  and  signed  as  a  witness  immediately 
afterward,  did  you  not?    A.  Yes,  sir." 

[3]  The  term  "confession,"  In  criminal  law, 
has  been  defined  to  be  "the  voluntary  admis- 
sion or  declaration  made  by  a  person  who  has 
comndtted  a  crime  or  misdemeanor,  to  an- 
other, of  the  agency  or  participation  which 
he  had  In  the  same."  "Judicial  confessions" 
are  those  made  before  a  magistrate  or  la 
court  in  the  due  course  of  legal  proceedings. 
"Extrajudicial  confessions"  are  those  made 
by  the  party  elsewhere  than  before  a  magis- 
trate or  in  open  court    1  Bouvier,  688. 

[4]  The  common-law  rules  governing  the 
admissibility  of  confessions  are  still  ia  force 
In  Oregon.  Therefore  a  confession  is  not  ad- 
missible in  evidence  where  it  Is  obtained  by 
temporal  inducement,  by  threats,  fear,  prom- 
ise, or  hope-  of  favor  held  out  to  the  party  in 
respect  to  his  escape  from  the  charge  against 
him  by  a  person  in  authority.  State  v.  Wlnt- 
uingerode,  9  Or.  153;  State  v.  Garrison,  69 
Or.  440, 117  Pac.  657;  State  v.  Morris,  83  Or. 
42!),  It58  Vac.  507:  Garrard  v.  State,  50  Miss. 
147;  Flags  t.  People,  40  Midi.  700.    It  Was 


held  In  the  case  of  State  v.  Moran,  15  Or. 
265,  14  Pac  421,  In  an  opinion  by  Btrahan. 
J.,  that— 

"Upon  the  trial  of  a  criminal  case,  •  •  • 
whenever  a  confession  is  offered  in  evidence 
against  the  accused,  it  becomes  necessary  for 
the  court  to  ascertain  and  determine  whether 
or  not  the  confession  has  been  obtained  by  the 
influence  of  hope  or  fear  applied  by  i^  third 
person  to  the  prisoner's  mind.  This  inquiry  is 
preliminary,  and  is  addressed  to  the  Judge." 

[6]  The  foregoing  statement  of  law  Is  ap- 
proved in  State  v.  Andrews,  35  Or.  391,  6S 
Pac.  765;  State  v.  Bogoway.  45  Or.  601,  78 
Pac.  9S7,  81  Pac.  234,  2  Ann.  Cas.  431;  State 
v.  Blodgett,  50  Or.  329,  92  Pac,  820;  State  v. 
Spanos,  60  Or.  118, 134  Pac.  6:  and  State  v. 
Morris,  83  Or.  429,  163  Pac  667.  The  com- 
petency of  a  confession  as  evidence  Is,  in  the 
first  instance,  addressed  to  the  court,  and  its 
determination  will  not  be  disturbed  on  appeal 
unless  the  record  discloses  clear  and  manifest 
error.  State  v.  Bogoway,  supra;  State  v. 
Blodgett,  supra;  State  v.  Spanos,  supra; 
State  v.  Morris,  supra.  In  a  specially  con- 
curring opinion  in  the  case  of  State  v.  Morris, 
supra.  Justice  Harris  says: 

"This  quality  of  voluntariness,  so  necessary 
to  a  confession,  presents  itself  at  two  stages 
of  a  trial:  (1)  To  the  judge;  and  (2)  to  the 
jury.  The  judge  passes  upon  the  admissibility 
and  the  jurors  are  the  exclusive  judges  of  the 
weight  and  credibility  of  the  confession.  The 
decision  of  the  judge  is  only  preliminary  while 
that  of  the  jury  is  ultimate." 

[6, 7]  It  Is  urged,  against  the  admission  of 
the  confession  as  evidence,  that  the  defend- 
ant was  in  custody  of  the  officers;  but  this 
fact  does  not  raider  the  confession  any  the 
less  admissible.  State  v.  Bogoway,  supra; 
State  V.  Blodgett,  supra;  State  v.  Scott.  63 
Or.  444,  449,  128  Pac  441;  State  v.  Hum- 
phrey, 63  Or.  640,  128  Pac  824;  State  t. 
Spanos,  supra;  State  v.  McPherson,  70  Or. 
371,  373,  141  Pac  1018;  State  v.  Monls, 
supra.  The  testimony  shows  that  the  ocn- 
fession  was  written  out  by  the  district  at- 
torney and  given  to  the  defendant  to  read, 
who  signed  it  in  the  presence  of  two  wit- 
nesses. The  following  is  the  language  of 
Justice  Bean  in  speaking  for  tills  court  in 
State  V.  Morris,  supra: 

"The  rule  is  settled  that  a  confession  taken 
down  by  some  one  else  and  read  to  and  signed 
by  the  accused  is  as  much  his  written  dedara- 
tion  as  one  entirely  prepared  by  his  own  hand 
would  be;  and  this  is  true  although  his  exact 
language  is  not  reduced  to  writing.  By  sign- 
ing It  and  adopting  its  language,  he  makes  it 
his  own." 

It  appears  ;to  us  from  the  undisputed  testi- 
mony of  the  witnesses  that  the  confession  of- 
fered and  received  in  evidence  was  an  eitw- 
Judidal  confession,  made  by  the  defendant 
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to  the  district  attorney,  and  fully  meets  tba 
reqalrements  of  law  as  to  competency. 

Tbe  next  and  only  remaining  qnastlon  re- 
lates to  the  procedure  in  tbe  prosecution  of 
tbe  crime  of  adultery.  Wbo  can  institute 
a  prosecution  for  tbe  crime  of  adultery  in 
tbis  state  \rhen  both  parties  to  the  offense 
are  married?  Section  2072,  Or.  U,  proTldea, 
among  other  things,  as  follows: 

"A  prosecation  for  the  crime  of  adnltery  shall 
Dot  be  commeDCed  except  upon  the  complaint 
of  the  husband  or  wife." 

Tbis  danse  of  tbe  adnltery  statute  In 
substantially  Its  present  wording,  first  ap- 
peared in  the  Ck>de  of  1863,  prepared  by  the 
Code  CMnmission  authorized  by  an  act  of 
tbe  territorial  legislative  assembly  passed  in 
January,  1858,  entiUed  "An  act  to  create  a 
board  of  commissioners  to  prepare  a  code  of 
laws  for  ibe  territory  of  Oregon." 

What  constitutes  the  statutory  offense  of 
adultery,  or  tbe  procedure  for  the  prosecu- 
tion thereof,  has  not  received  uniform  deci- 
sion among  tbe  courts  of  tbe  several  states 
of  tbe  Union.  The  difference  of  opinion 
among  the  conrta  as  to  what  oonstltates 
the  offense  or  what  is  tbe  proper  procedure 
In  the  prosecution  of  the  crime  of  adultery 
generally  arises  from  the  fact  that  the  de- 
cisions are  founded  upon  codes  of  law  ma- 
terially different  from  eadi  other.  Accord- 
ingly, the  doctrine  announced  in  a  partlcolar 
case  Is  dependent  upon  an  Individual  stat- 
ute under  which  the  defendant  is  being  pros- 
ecuted. Commonwealtb  v.  Call,  21  Pick. 
(Mass.)  600,  82  Am.  Dec.  284 ;  State  v.  Lasb, 
16  N.  3.  Law,  380,  32  Am.  Dec.  887;  1  Cyc.  958. 
While  the  crime  of  adultery-  to  an  offense 
against  boQi  tiie  state  and  the  inaocent 
spouse  in  tbis  state,  yet  according  to  tlie 
provisions  of  the  statute  of  Oregon  no  grand 
Jury  can  indict,  nor  can  any  person  file  an 
information  before  a  magistrate  charging 
another  with  the  crime  of  adultery  unless 
such  prosecution  is  commenced  xtpoo  the  com- 
plaint of  the  husband  or  wife,  excepting 
when  the  crime  has  been  committed  with  an 
unmarried  female  under  tbe  age  of  20  years, 
then  upon  the  complaint  of  tbe  wife,  or  of 
a  parent  or  guardian  of  such  unmarried 
female.  A  provision  prohibiting  the  com- 
mencement of  a  prosecution  for  tbe  crime  of 
adultery  except  upon  the  complaint  of  tbe 
husband  or  wife  may  be  found  in  the  stat- 
utes of  Washington,  Iowa,  Michigan,  Minn- 
esota, and  North  Dakota.  The  following 
cases  illustrate  the  diversity  of  opinion  relat- 
ing to  tbe  competency  of  the  complaining 
witness  under  like  statutes:  State  v.  La 
Bounty,  64  Wash.  415.  116  Pac.  1073 ;  State 
V.  Astin,  106  Wash.  836,  180  Pac.  304.  4  A. 
U  B.  1336;  SUte  v.  Both,  17  Iowa,  336; 
Bush  V.  Workman,  64  Iowa,  205,  10  N.  W. 
910 ;  State  v.  Lof tns,  128  Iowa,  629,  104  X. 
W.  006;   Bayllas  v.  Petals,  46  Mich.  221,  0 


N.  W.  2S7;  People  t.  Davta,  82  Mldb.  572, 
18  N.  W.  862;  People  v,  Dalrymple,  66  Mich. 
619,  22  N.  W.  20 ;  Wilson  v.  DaboB,  104  Midi. 
155,  62  N.  W.  203 ;  State  v.  Brecht,  41  Minn. 
50,  42  N.  W.  602 ;  State  v.  Wesie,  17  N.  D. 
567.  118  N.  W.  20,  10  L.  R.  A.  (N.  S.)  786. 
While  passing,  we  will  observe  that  under 
statutes  similar  to  ours,  providing  that  when 
the  crime  of  adultery  is  committed  between 
a  married  woman  and  an  unmarried  man 
the  man  shall  be  deemed  guilty  of  adultery, 
tbe  prosecution  may  be  instituted  upon  tbe 
complaint  of  the  spouse  of  the  woman  with 
whom  the  crime  was  committed.  State  v. 
Aylea  74  Or.  153,  146  Pac.  10,  Ann.  Cas. 
1016G,  738;  1  Stai:Jnrd  Froc.596.  citing  State 
V.  Corilss.  85  Iowa,  IS,  51  N.  W.  1154;  State 
y.  Maas,  83  Iowa.  480,  40  N.  W.  1087;  State 
V.  Mahan,  81  Iowa,  121,  46  N.  W.  866 ;  State 
V.  Wilson,  22  Iowa,  364;  People  v.  Davis, 
62  Mich.  569,  18  N.  W.  862;  Bayliss  v. 
People,  46  Mich.  221,  9  N.  W.  267;  Com- 
monwealtb V.  Vance,  29  Pa.  Co.  Ct  B.  267; 
Oommonwealth  ▼.  Nick,  29  Fa.  Co.  Ct  R. 
8.  Undoubtedly  this  to  the  law  In  Oregon. 
Concerning  tbe  right  to  institute  a  proseca- 
tion, as  in  tbe  case  at  bar,  where  both  of- 
fending parties  are  married,  there  to  a  con- 
flict of  authorities  construing  statutes  that 
are  alike.  Tbe  provision  of  the  statute  that 
requires  the  prosecution  to  be  Instituted  by 
tbe  husband  or  wife  of  one  of  tbe  offenders 
has  been  held  to  mean  that  tbe  proceedings 
may  be  set  in  operation  against  one  or  both 
of  the  offending  sponses  by  the  husband  or 
wife  of  either.  Thto  rule  was  adopted  by 
tbe  Supreme  Court  of  Michigan  and  fbllowed 
by  Minnesota  and  thence  by  North  Dakota. 
The  cases  of  Bayltos  t.  People,  supra,  State 
V.  Brecht,  supra,  and  State  v.  Wesle,  supra, 
are  in  point.  Upon  tbe  other  hand,  the  rule 
in  Iowa  declares  that,  in  a  case  of  adnltery 
where  both  offenders  are  married,  tbe  com- 
plaint must  be  made  by  the  husband  or  wife 
of  the  offender  proceeded  against.  State  v. 
Roth,  17  Iowa,  336 ;  State  v.  Mahan,  81  Iowa, 
121, 46  N.  W.  855 ;  Bush  v.  Workman,  64  Iowa, 
205.  19  M.  W.  910;  State  v.  Oden,  100  Iowa, 
22,  68  N.  W.  270.  This  provision  found  In 
the  Iowa  statute,  as  interpreted  by  tbe  early 
case  of  State  v.  Roth,  supra,  limits  the 
right  to  commence  a  prosecution  for  adultery 
to  the  husband  or  wife  of  the  guilty  party; 
and  the  commencement  of  the  prosecution  by 
the  husband  or  wife  of  one  party  against 
his  or  her  offending  spouse  does  not  author- 
ize a  prosecution  against  both.  The  Iowa 
statute  provides  that  no  "prosecution  for 
adultery  can  be  commenced,  but  on  the  com- 
plaint of  the  husband  or  wife."  The  court 
said: 

"Tbis  question  to  not  only  res  Integra,  but 
it  is  lui  generis,  and  so  far  as  we  have  been 
able  to  extend  our  investigatioiis,  it  has  no 
parallel  in  the  common  or  statute  tow,  and  Is, 
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therefore,  purely  ao  original  question,   to  be 
decided  without  the  aid  of  precedent. 

"Adulter;,  though  in  England  cognizable  crim- 
inally under  the  ecclesiastical  law,  was  not  in- 
dictable at  the  common  law,  and  is  not  there- 
fore punishable  in  this  country,  where  we  have 
no  established  religion,  except  it  is  made  ao 
by  statute.    •    •    • 

"Was  this  provision  [providing  that  'no  pros- 
ecution  for   adultery   can   be   commenced    but 
on  the  complaint  of  the  husband  or  wife']  in- 
corporated  in   the    statute    simply   to   protect 
the  partner  or  family  from  the  public  scandal  \ 
attending  the  prosecution  for  the  offense,  or 
was  it  also  in  view  of  the  fact  that  the  penalty 
could  not  be  visited  upon  the  guilty  party  of 
such  marriage,  without,  at  the  same  time,  in 
almost  an  equal  degree,  visiting  it  upon  the 
innocent  partner?    Or,  did  the  Legislature  re- 
gard the  offense  as  primarily  against  the  fam- 
ily, as  tending  to  impose  on  the  marriage  a 
spurious   issue,   and  as  incidental  only  in  its  ' 
consequences  to  the  public,  and  therefore  left 
it  with  the  innocent  partner  to  demand  the  i 
enforcement  of  the  penalty  or  not,  at  pleas-  I 
nreT    •    •    •  I 

"What  can  be  intended  by  the  use  of  the 
definite  article  'the,'  preceding  husband  or  wife, 
unless  it  refers  to  the  husband  or  wife  of  the 
party  against  whom  the  prosecution  is  com- 
menced. The  object  of  the  limitation  of  the 
statute,  in  our  view,  was  to  exempt  the  party 
from  prosecution,  unless  the  husband  or  wife 
of  such  party  should  commence  the  prosecu- 
tion against  him  or  her." 

This  case  has  been  dted  and  followed  in 
many  enboequent  Iowa  cases  and  has  gen- 
erally been  followed  by  the  circuit  courts  of 
Oregon..  In  the  case  of  Bush  v.  Workman, 
64  Iowa,  205,  19  N.  W.  910,  the  Snpreme 
Court  of  that  state,  by  opinion,  held,  with 
reference  to  the  statute  providing  that  "no 
prosecntion  for  adultery  can  be  commenced 
but  on  thie  complaint  of  the  husband  or  wife," 
that— 

"It  cannot  be  doubted  that  the  words  'hus- 
band or  wife'  refer  to  and  mean  the  spouse  of 
the  person  charged  with  the  offense.  "The  stat- 
ute is  express  and  plain  in  its  language,  and  its 
meaning  cannot  be  misunderstood.  It  forbids 
prosecutions  for  adultery,  except  when  com- 
menced by  the  spouae  of  the  person  prose- 
cuted." 

Such  provisions  restricting  the  prosecution 
of  the  otfense  to  the  aggrieved  husband  or 
wife  of  the  defendant  are  said  to  be  ground- 
ed in  the  regard  which  the  law  has  for  the 
marriage  relation  and  the  right  of  the  hus- 
band and  wife  to  condone  the  wrongs  of 
either  toward  the  other.  State  v.  Corliss, 
85  Iowa,  18,  61  N.  W.  1154;  State  v.  An- 
drews, 96  Iowa,  461,  64  N.  W.  404;  State 
v.  Oden,  100  Iowa,  22,  69  N.  W.  270.  The 
recent  cases  of  State  v.  Astin,  106  Wash. 
836, 180  Pac.  394,  4  A.  L.  B.  1335;  and  State 
v.  La  Bounty,  64  Wash.  415,  116  Pac.  1073— 
seem  to  support  the  Iowa  rule.  In  the  latter 
case  Judge  Dunbar,  speaking  for  the  Supreme 
Court  of  the  state  of  Washington,  in  dis- 


cussing the  reason  for  providing  fhat  a  pros- 
ecution of  that  case  oould  be  commenced  only 
upon  the  complaint  of  the  husband  or  wife, 
said: 

It  was  "the  •  •  •  intention  of  the  Legis- 
lature which  incorporated  the  proviso  in  the 
law"  to  regard  adultery  "as  a  crime  against  the 
husband  or  wife  personally,  rather  than  as  a 
crime  against  society,  leaving  the  husband  or 
wife  •  •  •  to  condone  the  offense  if  he  or 
she  desired  so  to  do,  unem'barrassed  by  the  pub- 
licity incident  to  the  prosecution  instituted  by 
the  officers  of  the  state." 

In  State  v.  Astin,  supra,  the  most  recent 
case  here  dted.  Judge  Mackintosh  held,  re- 
garding the  statute  limiting  the  commence- 
ment of  the  prosecntion  to  the  complaint  of 
the  injured  spouse,  that — 

"The  purpose  of  the  act  is,  aa  stated  in  the 
case  of  State  v.  La  Bounty,  •  •  •  to  put 
the  commencement  of  the  prosecution  in  the 
exclusive  control  of  the  injured  spouse,  in  or- 
der that  reconciliation  might  take  place  free 
from  publicity  and  notoriety." 

[8]  We  will  now  search  for  the  legislattva 
intent,  which  is  always  controlling  in  the 
constmctlon  of  a  statute.  It  has  been  said 
that  "a  legislative  act  is  to  be  Interpreted 
according  to  the  intent  of  the  Legislature  ap- 
parent upon  Its  face;"  also,  that  "the  In- 
tent of  the  lawmaker  is  the  law ;"  and  that 
the  "primary  and  general  role  of  statutory 
construction  is  that  the  intent  of  the  law- 
maker is  to  be  found  In  the  language  that 
he  has  used."  Rule  17,  Statutes  and  Statu- 
tory Constractlon,  by  Charles  C.  Moore,  1 
Fed.  Stat  Ann.  ^  Bd.),  and  aathorities 
there  dted. 

The  fact  that  the  highest  courts  of  the 
different  states  we  have  mentioned  differ  as 
to  the  meaning  of  this  clause  of  the  adultery 
statute  tends  to  prove  that  doubt  exists  as 
to  Its  Import.  In  view  of  the  conflict  of  the 
dedslons  of  the  courts,  we  will  assume  that 
the  meaning  of  this  dause  Is  not  plain,  and 
call  to  our  aid  the  history  of  the  legislation, 
the  legislative  Interpretation,  and  the  practi- 
cal ccmstrudion  given  this  provision  of  the 
adnltery  statute  in  Oregon.  On  June  6, 
1843,  the  legislative  committee  of  the  pro- 
visional government  of  Oregon  made  a  report 
to  the  people  recommending  that — 

"The  laws  of  Iowa  territory  aball  be  the 
law  of  this  territory,  in  dvil,  military,  and 
criminal  cases;  where  not  otherwise  provided 
for,  and  where  no  statute  of  Iowa  territory 
applies,  the  principles  of  common  law  and  eq- 
uity shall  govern." 

This  report  was  adopted  by  the  people  on 
Jidy  6, 1843.  The  laws  of  Iowa  thus  adopted 
by  the  people  were  "the  statute  laws  of  the 
territory  of  Iowa,  enacted  at  the  first  sessicm 
of  the  legislative  assembly  of  said  territory, 
held  at  Burlington,  A.  D.  183S-38 ;  published 
by  authority,  Dn  BuQue,  Bnssel,  and  Beeves^ 
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printers,  1839."  Oregon  Archives,  pp.  30,  31, 
and  32;  ibe  Centennial  History  of  Oregon, 
pp.  174,  182. 

In  the  Iowa  Code,  section  85  of  an  act  de- 
fining crimes  In  tbe  territory  of  Iowa  be- 
came, by  adoption,  the  first  law  In  Oregon 
denouncing  the  crime  of  adultery. 

On  Jmie  27,  1844,  the  Legislature  of  the 
provisional  government  passed  an  act  which 
provided,  among  other  things,  that — 

"All  the  statute  laws  of  Iowa  territory  pass- 
ed at  the  first  session  of  the  legislative  assem' 
bly  of  said  territory,  and  not  of  a  local  char- 
acter, and  not  incompatible  with  the  condition 
and  circumstances  of  this  country,  shall  be  the 
law  of  this  government,  unless  otherwise  modi- 
fied; and  the  common  law  of  England  and  prin- 
ciples of  equity,  not  modified  by  the  statutes  of 
Iowa  or  of  this  government,  and  not  incompati- 
ble with  its  prindples,  shall  constitute  a  part 
of  the  law  of  this  land."  Laws  of  Oregon  of 
1843-49,  p.  100. 

The  fourteenth  section  of  the  act  of  Con- 
gress of  August  14,  1848,  c.  177,  9  Stat  323, 
organizing  the  territory  of  Oregon,  continued 
these  laws  of  provisional  government  in  force 
until  they  should  be  altered  or  repealed. 
General  Laws  of  Oregon,  1843-72;  Deady 
and  Lane  Code,  p.  60.  The  legislative  as- 
sembly of  Oregon  territory,  September  29, 
1849,  adopted  the  revised  laws  of  Iowa  of 
1843.  The  Code  last  adopted  was  known  as 
the  Bevlsed  Statutes  of  the  territory  of  Iowa, 
xevlsed  and  compiled  by  a  Joint  committee 
of  legislative  session  of  1842-43  and  arranged 
by  the  secretary  of  the  territory,  published 
by  authority  at  Iowa  City,  and  printed  by 
Bughes  &  Williams,  1843.  Section  21  of  an 
act  defining  crimes  and  punishments,  in  the 
revised  Code,  defined  the  crime  of  adultery 
and,  prescribing  the  punishment  therefor, 
amended  the  previous  adultery  statute  ma- 
terially. Due  to  a  decision  of  the  Supreme 
Court  of  the  territory,  doubt  was  raised  as 
to  which  of  the  Iowa  Codes  mentioned  con- 
stituted the  laws  of  Oregon.  The  three  ter- 
ritorial Judges  disagreed. 

"The  result  of  these  conflicting  views  of  the 
judges  was  that  in  Judge  Nelson's  judicial  dis- 
trict, composed  of  Clackamas,  Marion,  and 
Idnn  counties,  and  in  Judge  Strong's  district, 
composed  of  Clatsop  county  and  the  counties 
norlJi  of  the  Columbia  river,  the,  Iowa  Code 
of  1838,  adopted  by  the  provisional  government, 
was  held  to  be  in  force.  Judge  Pratt's  dis- 
trict, composed  of  aU  the  territory  west  of  the 
'Willamette  river,  included  the  counties  of 
Washington,  Yamhill,  Polk,  and  Benton,  and  in 
this  district  thfe  'Chapman  Code'  of  the  Revised 
Code  of  Iowa  Statutes  of  1843  was  recognized 
as  the  law  in  force.  In  the  districts  of  Nelson 
and  Strong,  the  lawyers  would  dte  the  law 
from  the  'Little  Blue  Book,'  as  the  volume  of 
Statutes  of  Iowa  of  1838  was  called.  In  Judge 
Pratt's  district  the  same  lawyers  would  quote 
from  the  'Big  Blue  Book,'  as  the  Iowa  Code 
of  1843  was  called."    Oregon  Historical  Soci- 


ety, voL  4,  p.  188,  article  by  Hon.  James  K. 
KeUy. 

It  was  this  dispute  that  gave  rise  to  the 
appointment  of  the  code  commission  author- 
ized and  appointed  by  the  legislative  session 
of  1853,  who  prepared  the  Oregon  Code  of 
1853,  which  commission  consisted  of  James 
K.  Kelly  of  Clackamas  county,  chairman, 
Reuben  P.  Boise  of  Polk  county,  and  Daniel 
R.  Blgelow  of  Thurston  county.  Judge  KeUy, 
In  the  article  referred  to  In  tbe  Oregon  His- 
torical Journal,  states  that — 

"It  was  agreed  among  us  that  Mr.  Boise 
should  prepare  the  act  relating  to  executors  and 
administrators,  and  also  proceedings  in  the  pro- 
bate courts. 

"To  Mr.  Bigelow  was  assigned  the  duty  of 
preparing  the  act  relating  to  crimes  and  misde- 
meanors, and  to  regulate  criminal  proceedings. 

"I  undertook  to  prepare  the  Code  of  CivU 
Procedure  in  actions  at  law  and  suits  in  eq- 
uity." 

The  commission  gathered  material  for  the 
Code  of  1853  from  different  sources.'  That 
part  of  the  Oregon  statute  relating  to  the 
manner  of  commencing  and  prosecuting  ac- 
tions at  law  was  taken  from  the  New  York 
Code.  It  Is  commonly  asserted  that  the 
adultery  statute  of  the  Code  of  1863,  wherein 
the  clause  relating  to  the  commencement  of 
the  prosecution  first  appears  in  Oregon,  was 
taken  from  the  Iowa  Code  of  1851.  We 
have  no  positive  proof  that  this  is  true;  bnt 
by  a  comparison  of  chapter  11  of  the  Crimi- 
nal Code  of  Oregon  prepared  by  the  com- 
mission of  1853,  denouncing  a  list  of  offenses 
against  "chastity,  morality  and  decency," 
with  a  list  of  acts  condemned  as  "offenses 
against  chastity,  morality  and  decency"  by 
chapter  145  of  the  Iowa  Code  of  1851,  we 
believe  that  there  is  much  reason  for  tbe 
claim. 

The  adultery  staitnte,  as  provided  In  the 
Code  of  1853,  remained  unchanged  until  the 
adoption  of  the  Criminal  Code  of  Oregon 
annotated  and  compiled  by  M.  P.  Deady. 
This  Code  was  prepared  and  reported  to  the 
legislative  assembly  that  met  September  12, 
1864.  It  was  passed  as  reported  at  the  same 
session,  and  took  effect  as  declared  in  sec- 
tion 731,  May  1,  1866.  Note,  Deady  Code, 
p.  441.  This  statute  was  divided  into  two 
sections  by  Judge  Deady,  the  phraseology 
changed,  the  jail  i>enalty  added,  the  minimum 
fine  raised,  and  tbe  words,  "or  the  time  when 
the  same  shall  come  to  the  knowledge  of 
the  husband  or  wife,"  added.  But  the  clause 
under  consideration  was  in  no  way  altered. 
This  statute  appears  in  the  Deady  and  Lane 
Code,  and  in  tiie  first  Hill  Code,  unchanged. 
The  Legislature  of  1891  re-enacted  one  sec- 
tion of  this  statute,  and  amended  it  by  pro- 
viding for  the  prosecution  of  a  married  man 
who  commits  tbe  crime  of  adultery  with  an 
unmarried  female  under  tbe  age  of  20  yeua, 
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which  act  now  appears  as  section  2072,  Or.  L. 
Prior  to  the  legislative  session  of  1891,  the 
clause  providing  that  "a  prosecution  for  the 
crime  of  adultery  shall  not  be  commenced 
except  upon  the  complaint  of  the  husband 
or  -wife"  had  received  numerous  Interpreta- 
tions by  the  circuit  courts  of  this  state.  The 
Legislature  re-enacted  said  section,  without 
change  other  than  noted,  after  the  courts  had 
long  construed  this  clause  to  mean  that  no 
prosecution  for  the  crime  of  adultery  should 
be  commenced  except  upon  the  complaint  of 
the  husband  or  the  wife  of  the  defendant 
when  both  parties  to  the  crime  were  married. 
This  Is  an  important  fact  in  looking  for  legis- 
lattve  Intoit 

"A  constrnction  made  by  the  body  charged 
with  the  enforcement  of  a  statute,  which  con- 
struction has  long  obtained  in  practical  ex- 
ecution, and  has  been  impliedly  sanctioned  by 
the  re-enactment  of  the  statute  without  altera- 
tion in  the  -  particulars  construed,  when  not 
plainly  erroneous,  must  be  treated  as  read  into 
the  statute;"  N.  T,  N.  H.,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission,  200  V.  S.  361, 
28  Sup.  Ct  272,  60  L.  Ed.  615;  EndUch  on 
Inter.  Statutes,  i  367;  State  T.  Schenlc,  238 
Mo.  429,  142  S.  W,  263. 

[9]  It  will  be  remembered  that  the  dr- 
cnlt  courts  of  Oregon  have  almost  invariably 
followed  the  Iowa  rule,  notwithstanding  the 
fact  that  this  clause  of  the  adultery  statute 
of  Oregon  antedates  the  case  of  State  v.  Both, 
supra,  some  10  years.  As  illustrative  of  the 
rulings  of  the  circuit  courts  of  Oregon,  we 
will  talte  the  case  of  State  v.  Collins,  heard 
in  the  circuit  court  of  the  state  of  Oregon 
in  and  for  Marion  county,  wherein  the  cir^ 
«nit  judge  observed  tliat  the  court  followed 
the  Iowa  rule  because  of  the  "good  reason- 
tog  contained  in  the  (pinion  of  State  v. 
Both,"  supra,  and  that  "in  fact  we  had  at 
one  time  adopted  the  Code  of  Iowa."  The 
ctnstructions  placed  up<Mi  this  statute  by  the 
circuit  courts  of  this  state  do  not  bind  this 
court,  but  the  rulings  are  persuasive,  and, 
where  the  construction  has  been  almost  uni- 
form for  a  period  of  more  than  half  a  cen- 
tury, it  should  not  be  «et  aside  without  very 
grave  reason  therefor. 

"It  is  a  well-settled  rule  that  the  contempo- 
raneous construction  of  a  statute  by  those 
charged  with  its  execution,  especially  when  it 
has  long  prevailed,  is  entitled  to  great  weight, 
and  should  not  be  disregarded  or  overturned 
except  for  cogent  reasons,  and  unless  it  be 
clear  that  such  construction  is  erroneous." 
Biggs  V.  McBride,  17  Or.  640,  21  Pac.  878,  6 
L.  R.  A.  115;  Kelly  ▼.  Multnomah  County,  18 
Or.  356,  22  Pac.  1110;  Bule  56,  Statutes  and 
Statutory  Construction,  1  Fed.  Stat.  Ann.  (2d 
Xkl.),  and  numerous  cases  under  note  56. 

[10]  We  bold  the  law  of  this  state  to  be 
that  when  the  crime  of  adultery  has  been 
committed  bettvetm  a  married  man  and  a 


married  woman,  as  in  the  tostant  case^  the 
right  to  complain  and  institute  a  prosecution 
upon  a  cliarge  of  adultery  against  either  of 
the  guilty  parties  is  the  exclusive  privilege 
of  the  unoffending  wife  or  husband  of  the 
defendant  proceeded  against. 

It  is  the  order  of  this  court  that  the  Judg- 
ment of  the  court  below  is  reversed,  and  the 
case  is  remanded,  with  direction  that  the  ap- 
pellant be  discharged  from  further  prosecu- 
tion of  the  pending  indictment, 

BENSON,  J.,  not  sitting. 


(tt  Or.  318) 

JOHNSON  V.  HOMESTEAD-IRON  DYKE 
MINES  CO. 

(Supreme  Court  of  Oregon.   Dec  21, 1920.) 

1.  Pleading  «=>369(6)— Facts  stated  In  oon- 
pialnt  assumed  true  on  motion  to  eleot. 

For  the  purpose  of  considering  defendant's 
motion  to  compel  plaintiS  to  elect  upon  which 
of  his  alleged  causes  of  action  he  will  rely,  the 
facts  stated  in  the  complaint  are  assumed  to 
be  true. 

2.  Pleading  «=3369(  I )— Election  not  oompella- 
ble  unless  duplicate  recovery  possible. 

Plaintiff  will  not  be  required  to  elect  upon 
which  of  his  alleged  causes  of  action  be  will 
rely  where,  under  the  complahit,  there  cannot 
be  duplicate  recovery  for  the  same  cause  of 
action. 

3.  Appeal  and  error  «=9l  170(3)  —  Denial  of 
motion  to  elect  held  not  reversible  error  nn- 
der  statute. 

Even  If  plaintiff,  under  Or.  L.  {  67,  should 
have  stated  two  alleged  causes  of  action  in  one 
count,  his  failure  to  do  so  held  not  ground  for 
reversal,  under  sections  85  and  107,  because  of 
denial  of  defendant's  motion  to  compel  election; 
defendant  having  suffered  no  prejudice  by  the 
ruling. 

4.  Contraets  «=s>332(2)— Complaint  for  broach 
of  battling  eontraot  held  not  demnrrable. 

In  action  for  breach  of  hauling  contract, 
complaint  lield  not  demurrable. 

5.  Contraots  «=>  10(1)— Mutuality  required. 

A  promise  made  by  one  party  Without  a 
corresponding  consideration,  obligation  or 
promise  made  by  the  other  is  void. 

6.  Contracts  «S3|43  —  To  be  constmed  as  a 
whole. 

A  contract  must  be  construed  as  a  whole; 
every  paragraph,  every  sentence,  clause,  phrase, 
and  word  must  be  considered  in  interpreting 
its  meaning. 

7.  Contraoto  «=9lO(3)  —  Optira  to  oonttnno 
hauling  contract  not  void  for  want  of  mn* 
tuallty. 

'Provision  in  concentrates  hauling  contract 
that,  after  1,6(K)  tons  of  concentrates  liad  been 
hauled,  the  contractor  should  have  the  prefer- 
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«nce  right  to  contina«  haollzig  m  long  aa  the 
other  party  had  any  hauling  to  be  done,  was 
not  void  for  lack  of  mutuality  where  the  con- 
tractor purchased  a  motortruck,  hauled  1,600 
tons,  exercised  his  preference  right,  and  con- 
tinned  to  haul  nntn  he  had  transported  4,800 
tons,  when  the  other  party  attempted  to  re- 
scind. 

8.  Contraets  is=al0(l)  —  Unilateral  contraot 
may  he  made  mutual  by  performance. 
Where  the  promise  consists  of  .the  doing 
of  an  act  by  another,  and  the  latter  does  the 
act  the  contract  is  not  Toid  for  want  of  mn- 
tnality. 

8.  Contracts  «s>53  —  Adequacy  of  eoMldera- 
tioB  not  inquired  Into. 
The  law  wUI  not  inqoire  aa  to  the  adequacy 
of  a  conrideratton,  but  anything  which  fulfills 
the  reqnirementa  of  consideration  will  support 
a  promise,  whatever  may  be  the  comparative 
▼aine  of  the  consideration  and  of  the  thing 
promised. 

10.  Damages  «=9l90  —  Lost  proitts  must  bs 
provsd  by  deflnlte  data. 
Where  loss  of  profits  from  breach  of  con- 
tract is  sought  to  be  recovered,  each  prolMble 
profits  must  be  established  by  proof  of  data 
from  which  the  extent  of  the  profiti  if  any,  may 
be  ascertained. 

i  I .  Contracts  «s9>300  ( i )  —  "Unavoidable  seri- 
ous accident"  defined. 

In  a  contract  barring  liability  for  ddays 
caased  by  "unavoidable  serious  acddents,"  snch 
an  accident  means  unusual,  unexpected,  and 
unintended  occurrence,  not  brought  on  by  fail- 
ure to  exercise  ordinary  care  and  prudence,  and 
of  such  character  that  the  parties  eonld  not 
reasonably  have  contemplated  the  same  at  the 
time  of  the  contract  to  take  adequate  precau- 
tions to  prevent  it  by  the  exercise  of  ordinary 
diligence,  prndence,  and  foresight,  and  which 
causes  such  interference  and  resulting  delay 
as  could  not  by  snch  diligence,  prudence,  and 
foresight  have  been  avoided. 

12.  Contracts  (S=>323(  I )— Whether  delay  ox- 
eusable  as  eaused  by  unavoidable  serious  ac- 
cident held  for  Jury. 

Under  a  concentrates  hauling  contract,  bar- 
ring delays  caused  by  unavoidable  serious  ac- 
cidents, where  the  contractor's  tmck,  while 
bavUng  a  load  of'  concentrates,  for  some  un- 
explained reason,  and  vrithout  negligence  of  the 
contractor  or  his  agents,  left  the  road  and 
rolled  down  a  steep  embankment,  injuring  the 
driver  and  damaging  the  truck,  and  the  acci- 
dent, according  to  the  evidence,  resulted  in  some 
delay,  whether  such  delay  was  excusable  as 
caused  by  an  unavoidable  serious  acddent  was 
for  the  jury. 

13.  Appeal  and  error  «=3987(2)  —  Under  the 
Constitution  verdict  supported  by  some  evi- 
dence not  reviewable. 

Under  Const,  art.  7,  |  3,  the  Supreme  Court 
will  not  re-examine  a  cause  or  fact  tried  by  a 
Jury,  unless  the  court  can  affirmatively  say 
there  is  no  evidence  to  support  the  verdict. 


In  Bane 

Appeal  from  Circnit  Court,  Baker  County; 
Gustav  Anderson,  Judge. 

Action  by  Percy  M.  Johnson  against  the 
Homestead-Iron  Dyke  Mines  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   AflBrmed. 

This  Is  an  action  prosecuted  by  Percy  M. 
Johnson  against  Homestead-Iton  Dyke  Mines 
Company,  a  corporation,  operating  a  mine  at 
Homestead,  Baker  county.  Or.,  for  breaching 
a  contract  to  haul  concentratea 

The  town  of  Homestead  Is  the  terminus  of 
what  is  known  as  the  Homestead  Branch  of 
the  Oregon  Short  Line  Railroad  Company, 
which  connects  Homestead  with  Huntington. 
Between  the  stations  of  Homestead  and  Qz- 
bow  the  railroad  passes  through  a  tunnel 
2,800  feet  in  length.  Near  the  north  end  of 
the  tunnel  is  situated  the  town  of  Copperfleld; 
at  the  south  end  thereof  the  town  of  Oxbow. 
There  Is  a  private  wagon  road  connecting 
Huntington,  Copi)erfield,  and  Oxbow,  whidt 
road  passes  through  a  small  tunnel  of  about 
7S  feet  In  length  which  caved  In  during  the 
time  plaintur  was  attempting  to  folflll  the 
terms  of  his  contract.  Prior  to  February  11, 
1919,  the  timber  in  the  large  tunnd  was  de- 
stroyed by  fire.  By  reason  thereof  the  de- 
fendant company  vas  prevented  from  ship- 
ping its  products  by  rail  from  Homestead  to 
Huntington  and  thence  to  Utah,  as  was  Ita 
practice.  ,0n  February  U,  1919,  Percy  H. 
Johnson,  plaintiff  and  respondent  herein, 
made  and  entered  Into  a  omtract  with  the  de- 
fendant and  appellant,  the  Homestead-Iron 
Dyke  Mines  Company,  a  corporation,  to  trans- 
port the  concentrates  produced  by  the  de- 
fendant company  at  its  mine  at  Homestead 
to  the  town  of  Oxbow.  Among  the  provisions 
at  the  contract  executed  between  the  parties 
we  Kt  out  the  following : 

"(3)  The  company  agrees  to  pay  the  contrac- 
tor the  sum  of  four  dollars  (^.00)  per  short 
ton  for  each  and  every  ton  of  said  concentrates 
or  other  materials  hauled  from  Homestead  to 
Oxbow;  said  payment  to  be  made  in  the  fol- 
lowing manner,  to  wit:  Eighty  per  cent  (80%) 
of  said  price  per  ton  shall  t>e  paid  weekly  upon 
receipt  of  the  carload  weights  as  determined 
by  the  railroad  company  at  Huntington,  Or. 
The  balance  due  shall  be  paid  weekly  upon 
receipt  of  the  carload  weights  aa  determined  by 
the  International  Smelting  Company  of  Inter- 
national, Utah,  which  weight  is  mutually  rec- 
ognized as  the  most  accurate.  The  weights  re- 
ferred to  herein  are  meant  the  net  weights  of 
the  concentrates.  All  other  materials  to  be 
paid  for  weekly  at  the  above  rate  upon  delivery 
at  Oxbow.    •    •    • 

"(9)  Tltis  is  mutually  understood  and  agreed 
to  be  an  exclusive  contract  from  the  company 
to  the  contractor  for  the  hauling  of  said  con- 
centrates and  return  freight  subject  to  the  per- 
formance of  the  agreement  and  covenants  here- 
in expressed. 
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"(10)  The  contractor  agrees  to  transport  an 
average  of  60  tona  of  concentrates  per  day, 
counting  26  working  days  to  the  month  of  30 
days,  until  the  concentrates  on  hand  at  this 
date,  estimated  at  1,200  tons,  plus  the  concen- 
trates which  will  be  accnmulating  during  this 
period,  have  been  delivered  f.  o.  b.  cars  at  Ox- 
bow; and,  in  event  of  the  failure  of  the  con- 
tractor to  maintain  the  said  daily  average  of 
50  tons,  he  shaU  pay  the  company  a  forfeit  of 
fifty  cents  (50c)  per  ton  for  each  and  every 
ton  less  than  thirteen  hundred  (1300)  tons  de- 
livered at  Ozbow  in  said  month  of  30  days, 
barring  delays  caused  by  'acts  of  God'  or  un- 
avoidable serious  accidents. 

"(11)  After  the  aforesaid  1,200  tons  of  con- 
centrates on  hand,  plus  the  concentrates  which 
will  be  accumulating,  has  been  hauled  at  the 
said  average  of  50  tons  per  day,  the  company 
agrees  to  furnish  the  contractor  a  daily  mini- 
mum average  of  not  less  than  10  tons  per  day 
counting  26  working  days  to  the  month  of  30 
days,  providing  that  the  company's  mill  con- 
tinues in  operation  and  barring  delays  caused 
by  'acta  of  God'  or  serious  accidents,  and  fur- 
ther the  company  agrees  to  furnish  the  con- 
tractor a  total  of  not  less  than  1,600  tons  of 
concentrates  to  haul  according  to  the  terms 
herein  specified  including  the  aforesaid  14200 
tons,  and,  failing  to  do  so,  the  company  will  pay 
the  contractor  the  sum  of  $500  as  reasonable 
reimbursements  of  Us  initial  outlay  and  ex- 
pense incurred  in  bringing  in  his  equipment, 
etc.    •    •    • 

"(13)  It  is  further  understood  and  agreed 
that,  after  the  aforesaid  1,600  tons  of  concen- 
trates have  been  hauled  from  Homestead  to 
Oxbow,  the  contractor  shall  have  the  prefer- 
ence right  to  continue  hauling  said  concentrates 
and  return  freight  at  the  same  rates  per  ton 
aa  Bpedfled  in  paragraphs  No.  4  and  No.  8 
hereof  as  long  as  the  company  shall  have  any 
tianling  to  be  done. 

"(14)  The  contractor  agrees  to  commence 
active  preparations  to  carry  out  the  terms  of 
this  contract  immediately,  and  will  either  ship 
or  drive  his  truck  to  Ozbow  as  quickly  as  suita- 
ble arrangements  can  be  made,  and  be  further 
agrees  to  commence  hauling  the  concentrates 
at  the  said  average  of  50  tons  per  day  within  10 
days  from  the  date  his  equipment  arrives. 

"(15)  Time  and  performance  are  the  essence 
of  this  contract." 

The  plaintur,  Johnson,  entered  Into  the  per- 
formance of  his  contract  and  hauled  about 
4,.300  tons  of  concentrates ;  but  the  company, 
becoming  dissatisfied,  rescinded  the  contract 
and  refused  to  permit  blm  to  haul  further. 
Thereafter  Johnson  brought  action  against 
the  company.  His  complaint  alleges  four 
separate  rights  of  action.  Each  right  of  ac- 
tion was  based  upon  an  alleged  breach  of  the 
contract.  The  first  right  of  action  under- 
takes to  recover  $576.78,  alleged  to  have  been 
wrongfully  withheld  by  the  defendant  as  a 
forfeiture  or  liquidated  damages.  The  second 
alleged  a  breach  of  the  contract  by  the  de- 
fendant in  refusing  to  permit  plaintiff  to  liaul 
400  tons  of  concentrates,  asserted  to  have  uc- 
cumulated  and  to  be  on  hand  August  15, 1919, 
tbe  date  plaintiff  ceased  to  transport  the  com- 


fPany's  concentrates,  resulting  in  a  loss  to 
plaintiff  of  $800.  The  Jury  found  against  the 
plaintiff  on  this  asserted  daim.  The  third 
alleged  a  violation  of  the  contract  by  defend- 
ant failing  to  produce,  following  June  9, 1919, 
a  minimum  production  of  10  tons  of  conc^i- 
trates  per  day,  causing  plaintiff  a  loss  of  prof- 
it of  $2  per  ton  on  220  tons.  This  claim  for 
damages  was  .withdrawn  by  the  plaintiff 
during  the  trial.  The  fourth  alleged  a  breach 
of  the  contract  by  the  defendant  in  refus- 
ing to  permit  the  plaintiff  to  haul  4,225  tons 
of  concentrates  between  August  15,  1919,  and 
February  1,  1920,  which  resulted  In  an  al- 
leged loss  of  profit  to  plaintiff  of  $2  per  ton. 

Pending  the  trial  the  complaint  was  amend- 
ed, and  the  tonnage  in  the  last-mentioned 
claim  for  damages  reduced  to  3,866.69  tons. 
To  this  complaint  the  "defendant  filed  a  mo- 
tion "to  compel  the  plaintiff  to  elect  apoD 
which  ground  or  cause  he  will  proceed  to 
trial,  or,  failing  that  relief,  the  defendant 
moved  to  strike  the  amended  complaint  from 
the  files,  upon  the  ground  that  the  relief  pray- 
ed for  in  the  various  causes  of  action  was  in- 
cluded in  other  causes  of  action  set  forth  in 
the  amended  complaint,  and  that  without 
such  election  duplicate  recovery  for  the  same 
cause  of  action  could  be  recovered."  A  de- 
murrer was  also  filed,  alleging  that  the  com- 
plaint failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  Both  were  overruled. 
Thereupon  the  defendant  answered,  a  trial  of 
the  Issues  was  bad,  and  a  verdict  was  render- 
ed by  the  jury,  finding  for  the  plaintiff  on  bis 
"first  cause  of  action  in  the  sum  of  $636," 
and  on  his  "third,  furtlier,  and  separate  cause 
of  action  in  the  stun  of  $3,865.60."  Judgmoit 
was  thereafter  entered  in  favor  of  plaintiff 
and  against  defendant  for  $4,401.69,  with 
costs  and  disbursements  taxed  at  $134.4& 
From  the  Judgment  entered  the  defendant 
appeals  to  this  court 

John  L.  Band,  of  Baker,  for  appellant 
Nichols  te  Hallock,  of  Baker,  for  respond- 
ent 

BROWN,  J.  (after  stating  the  facts  as 
above).  In  defendant's  abstract  of  record 
appear  55  assignments  of  error.  In  its  brleC 
it  rests  its  cause  upon  seven  propositions, 
which  it  vigorously  maintains.  The  plaintiff 
alleged  damage  by  reason  of  four  asserted 
breaches  by  defendant  of  tbe  contract  be- 
tween the  parties,  and  stated  his  rights  of 
action  growing  out  of  said  breaches  as  sep- 
arate causes  in  one  complaint  The  court 
having  overruled  tbe  defendant's  motion  re- 
quiring the  plaintiff  to  elect  upon  which 
of  his  alleged  causes  of  action  be  would  rely, 
assigns  the  court's  action  as  error. 

[1, 2]  We  are  not  convinced  that  the  court 
committed  error  in  denying  defendant's  mo- 
tion. For  the  purpose  of  considering  the  mo- 
tion, we  assume  the  facts  stated  in  the  com- 
plaint to  be  true,  and,  after  havlag  caiefollf 
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read  tbat  docnment,  we  are  satisfied  tbat 
tbere  could  not  hare  been  duplicate  recovery 
for  the  same  cause  of  action.  Hence  no 
grounds  existed  requiring  an  election,  nor  was 
there  a  valid  reason  for  dismissing  the  com- 
plaint It  was  said  by  Chief  Justice  Wolver- 
too,  speaking  for  this  court,  tbat: 

"The  practice,  however,  of  allowing  or  disal- 
lowing  a  motion  of  the  kind  is  a  matter  largely 
witiiin  the  aonnd  discretion  of  the  trial  court, 
Manders  v.  Craft,  3  Colo.  App.  236;  Carlton 
V.  Pierce,  1  Allen,  26;  Hawley  v.  Wilkinson,  18 
Mmn.  625  (Gil.  468);  Plummer  v.  Mold,  22 
Minn.  15;  Wagner  v.  Nagel,  33  Minn.  348,  23 
N.  W.  308;  Kerr  v.  Hays,  35  N.  Y.  331."  Har- 
vey V.  Southern  Pac  Co.,  46  Or.  605,  80  Pac. 
1061. 

In  a  recent  case  discussing  the  law  relat- 
ing to  the  right  of  the  defendant  to  compel 
the  plalntifl  to  elect  between  two  causes  of 
action  stated  in  the  complaint.  Justice  Bnr^ 
nett  said: 

"The  canon  laid  down  by  the  case  last  dted 
is  in  substance  that  to  require  an  election  It 
must  be  impossible  for  both  causes  of  action 
simultaneously  to  be  true."  Askay  v.  Maloney, 
92  Or.  566,  573,  179  Pac.  890,  902,  citing  Hay- 
den  V.  Pearce,  33  Or.  91,  62  Pac.  1049;  High 
V.  Southern  Pac.  Co.,  40  Or.  98,  88  Pac.  961; 
Harvey  v.  Southern  Pac.  Co.,  46  Or.  505,  80 
Pac.  1061;  Swank  v.  Moisan,  85  Or.  662,  166 
Pac.  962. 

A  general  rule  of  pleading  for  the  recovery 
of  damages  on  account  of  breaching  a  con- 
tract is  thus  stated  in  4  Bac.  of  Plead.  & 
Prac.  941: 

"Where  it  is  sought  to  recover  for  several 
breaches  of  one  entire  contract,  it  may  be 
stated,  as  a  general  rule,  that  aU  the  breaches 
may  be  set  out  in  one  count  or  paragraph  of 
the  declaration  or  complaint.  Wilcox  v.  Cohn, 
5  Blatdif.  (U.  S.)  846;  SheeU  v.  Longlois,  69 
Ind.  491;  Smiley  v.  Deweese,  1  Ind.  App.  211; 
Richardson  v.  State,  55  Ind.  381;  Fisk  v.  Tank, 
12  Wis.  276;  Chambers  v.  Bobbins,  28  Conn. 
544;  Smith  v.  Boston,  etc.,  R.  Co.,  36  N.  H. 
459;  Legh  v.  Hewitt,  4  Bast,  154;  Brown  v. 
Stebbins,  4  Hin  (N.  T.)  164." 

The  rule  under  the  Oregon  Code,  as  an- 
nounced by  Justice  Deady  In  the  case  of  Oh 
Chow  V.  Hallett,  2  Sawy.  260,  Fed.  Cas.  No. 
10,469,  is  as  follows : 

"The  practice  of  assigning  more  than  one 
breach  in  the  same  count  or  statement  of  a 
cause  of  action,  prior  to  the  Code,  was  per- 
mitted only  in  covenant  upon  a  deed  and  by 
statute  in  debt  upon  bond  with  a  condition,  or 
to  secure  covenants.  When  an  ordinary  con- 
tract contains  various  substantive  and  independ- 
ent provisions — as  in  this  case,  to  pay  for  labor 
furnished,  and  to  fumiah  transportation  to  la- 
borers— ^if  there  is  a  breach  or  failure  to  per- 
form more  than  one  of  the  stipulations,  there 
are  distinct  causes  of  action,  requiring  different 
proofs,  and  which  may  admit  of  different  de- 
fenses, and  therefore  should  be  stated  sepa- 
rately.  This  cause  of  action,  not  being  plead- 


ed separately,  is  liable  to  be  stricken  out  on 
motion.    Or.  L.  261." 

In  Toy  William  v.  Hallett,  2  Sawy.  261, 
E'ed.  Cas.  No.  14,123,  Justice  Deady  stated 
that  dlfTerent  breaches  of  the  same  contract 
give  rise  to  distinct  causes  of  action.  Chief 
Justice  Bean,  In  speaking  for  this  court  in 
Bade  ▼.  Hibberd,  50  Or.  604,  98  Pac.  866, 
said: 

"The  causes  of  action  mentioned  in  the  com- 
plaint both  arise  out  of  contracts,  and  can  be 
properly  united  in  the  same  complaint.  *  •  * 
The  objection  that  they  are  not  separately  stat- 
ed should  have  been  taken  by  motion  at  the 
proper  time." 

Section  67,  Or.  L.,  provides  that  the  com- 
plaint shall  contain  a  plain  and  condse  state- 
ment of  the  facts  constituting  the  cause  of 
action,'  without  mmecessary  repetition.  Sec- 
tion 85,  Or.  L.,  states  that.  In  the  construction 
of  a  pleading  for  the  purpose  of  determining 
its  effect,  its  allegations  shall  be  liberally 
construed,  with  a  view  of  substantial  Jus- 
tice between  the  parties. 

[8]  The  language  of  the  law  is  clear,  con- 
cise, and  manifest.  While  the  writer  be- 
lieves that  It  would  have  been  better  plead- 
ing for  the  plaintiff  to  have  stated  his  first 
further  and  sei>arate  cause  with  his  third  al- 
leged cause  In  one  count,  bis  failure  to  do 
so  is  not  grounds  to  reverse  this  case  because 
of  the  denial  of  defendant's  motlcm.  The 
defendant  suffered  no  prejudice  by  reascai  ot 
the  oonrt's  ruling. 

"The  court  shall,  in  every  stage  of  an  action, 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  shall  not  affect  the  sub- 
stantial rights  of  the  adverse  party."  Section 
107,  Or.  L. 

[4]  The  coiirt  committed  no  error  in  over- 
ruling defendant's  demurrer.  The  plain- 
tiff's rights  grew  out  of  the  alleged  breach- 
ing of  the  contract  by  defendant  The  plain- 
tiff pleads  the  making  of  the  contract;  its 
terms,  the  consideration,  performance  by 
plaintiff,  breach  by  defendant,  and  damages. 
American  Audit  Co.  v.  Indus.  Fed.  of  Am., 
80  App.  Dlv.  544,  80  N.  Y.  Supp.  788 ;  Wuch- 
ter  V.  Fitzgerald,  83  Or.  673,  163  Pac.  819: 
Easton  v.  Quackenbush,  86  Or.  374,  377,  168 
Pac.  631 ;  Burggraf  v.  Brocha,  74  Or.  381, 145 
Pae  639;  Pac:  Bridge  Co.  v.  Oregon  Hassam, 
Co.,  67  Or,  576,  184  Pac,  1184. 

The  proper  construction  of  section  11  of  the 
contract  is  Involved  In  this  controversy.  Un- 
der a  certain  condition  therein  specified,  the 
company  agrees  to  pay  the  contractor  |500. 
Now  what  is  that  condition?  Said  section 
provides  that  "the  company  will  pay  the  con- 
tractor the  sum  of  $500,  as  reasonable  reim- 
bursements of  bis  initial  outlay  and  expense 
Incurred  In  bringing  in  his  equipment,"  pro- 
vided that  it  "falls  to  furnish  the  contractor 
a  total  of  not  less  than  1,600  t<His  of  concen- 
trates to  bauL"    This  condltioa  and  provi- 
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Blon  ot  the  eootrmct  Is  clear.  It  means  Jnat 
wbat  it  Bays  and  notbing  more.  The  coa> 
tractor  never  was  entitled  to  claim  that  98O0, 
nor  any  part  thereof. 

It  is  asserted  by  appellant  that  the  court 
erroneously  construed  section  13  of  the  con- 
tract, providing  that  — 

"After  the  aforesaid  1,600  tona  ot  concen- 
trates have  been  hauled,  *  •  *  the  contrac- 
tor shall  have  the  preference  right  to  continue 
hauling  the  said  concentrates  *  *  *  so  long 
as  the  company  shall  have  any  hanling  to  be 
done." 

The  testimony  In  the  record  shows  that 
plaintiff  was  afforded  the  right  to  elect  and 
did  dect  to  haul  after  he  had  transported 
1,600  tons,  and  continued  to  haul  ontll  be 
had  delivered  at  Oxbow  4,300  tons  of  con- 
centrates. 

As  the  case  is  presented  by  the  record,  the 
court  properly  rejected  instruction  10  reauest- 
ed  by  defendant,  and  as  properly  gave  in- 
structions 17  and  23,  the  latter  reading: 

"In  his  fourth  canse  of  action,  designated  in 
the  complaint  as  the  tUrd,  further,  and  separate 
canse,  plaintiff  refers  farther  to  that  provision 
of  the  contract  which  gave  Urn  a  preference 
right  or  option  to  continue  liaaling  after  the 
1,600  tons  had  been  hauled,  on  the  same  terms 
as  provided  in  the  contract,  so  long  as  defend- 
ant should  have  any  hanling  to  be  done;  and 
he  alleges  that  he  exercised  that  option  and 
elected  to  so  continue.  In  this  Connection  he 
farther  alleges  tliat  on  August  16,  1010,  de- 
fendant wrongfully  rescinded  the  contract,  and 
thereafter  prevented  plaintiff  from  hauling,  and 
that  since  that  time  defendant  has  produced 
not  less  than  4,226  tona  of  concentrates,  and 
he  alleges  that,  had  he  not  been  so  deprived 
and  prevented  from  hanling,  he  would  have 
hauled  the  same  according  to  the  terms  nf  the 
contract,  and  that  his  costs  and .  expenses  of 
such  hauling  would  not  have  exceeded  $2  per 
ton,  and  that  by  reason  of  being  so  prevented 
he  therefore  steered  damages  in  the  sum  ot 
$8,460. 

"These  allegations  are  denied  by  defendant, 
and  the  burden  of  proof  is  therefore  upon  plain- 
tiff to  establish  by  a  preponderance  of  the  evi- 
dence that  he  was  willing,  ready,  and  able  to 
perform  according  to  the  terms  of  the  contract, 
that  defendant  wrongfully  prevented  it,  and 
that  he  was  damaged  by  not  being  permitted  to 
haul  those  concentrates  at  $4  per  ton  in  con- 
formity with  the  contract" 

[6]  The  defendant  forcefully  argues  the 
proposition  that  the  contract  Is  only  a  nu- 
dum pactum.  It  Is  true  that  a  promise  made 
by  one  party  without  a  corresponding  con- 
sideration, obligation,  or  promise  made  by 
the  other  is  void.  In  the  case  of  Corbitt  v. 
Salem  Gaslight  Co.,  6  Or.  406,  407  (25  Am. 
Rep.  641),  Mr.  Chief  Justice  Prim,  speaking 
for  this  court,  said : 

"A  promise  made  by  one  party  is  a  good  con- 
sideration for  a  promise  mode  by  the  other 
party,  but  the  promise  must  b9  concurrent  and 
obligatory  on  both  parties  at  the  same  time. 


A  promise  made  by  one  party,  as  in  this  case, 
without  a  corresponding  obligation  or  promise 
by  the  other,  is  void." 

Tliis  case  was  dted  with  approval  in  Lem- 
ler  V.  Bord,  80  Or.  224,  227,  1S6  Pac.  427, 
1034,  and  in  Oregon  Home  Builders  t.  Crow- 
ley. 87  Or.  517,  530,  170  Pac.  718,  171  Pac. 
214.  In  Livesley  v.  Johnston.  45  Or.  80,  41, 
76  Pac.  046,  048  (66  L.  B.  A.  783,  106  Am.  St 
Bep.  647)  this  court,  speaking  by  Justice 
Wolverton,  said : 

"Where  the  agreement  ia  wholly  executory, 
it  is  essential  that  the  obligations  be  mutoal, 
else  there  is  no  consideratioD  for  ita  support 
and  it  is  but  a  mere  nudum  pactum." 

To  the  same  effect  are  the  cases  of  Boss 
T.  Oliver,  82  Or.  447,  62  Pac.  176,  Kidiard- 
son  T.  Ortb,  40  Or.  252,  262,  66  Pae  925,  69 
Paa  455,  and  Webb  t.  Isensee,  79  Or.  114, 
120,  163  Paa  800. 

[6, 7]  The  contract  under  consideration 
must  be  construed  as  a  whole;  every  iiara- 
graph,  every  sentence,  clause,  phrase,  and 
word  must  t>e  considered  in  Intetpretlng  its 
meaning.  The  paragraph  containing  the  op- 
tlon,  therefore^  is  not  to  be  construed  as  If 
it  stood  nlcme.  There  was  some  considera- 
tion for  the  option.  Plaintiff  purchased  a 
motortruck,  quit  his  employment,  went  to 
Homestead,  and  In  storms  and  over  bad 
roads  undertook  to  fulfill  his  contract  by 
hauling  the  produce  of  plaintifTs  mine  from 
Homestead  to  Oxbow.  He  was  induced  to 
undergo  the  hardships  of  hanling  the  con- 
centrates on  hand  at  the  beginning  by  the  de- 
fendant's promise  to  give  him  the  right  to 
do  all  their  hauling  so  long  as  they  had  battl- 
ing to  do.  That  was  the  reason  that  moved 
the  contractor  to  enter  into  the  contract  He 
not  only  hauled  the  1,600  tons,  and  exercised 
his  preference  right,  but  continued  to  haul 
until  be  had  transported  4300  tons,  when 
the  defendant  rescinded  the  contract 

[I,  II  Where  the  promise  consists  of  the  do- 
ing of  an  act  by  another,  and  the  latter  does 
the  act,  the  contract  is  not  void  for  want  of 
mutuality.  Oregon  Home  Builders  v.  Crow- 
ley, 87  Or.  617,  170  Pac.  718,  171  Pac.  214;  6 
R.  0.  I<.  687,  I  94.  There  was  a  considera- 
tion from  plaintiff  to  defradant  for  the  op- 
tion. It  is  an  elementary  principle  that  the 
law  will  not  enter  into  an  inquiry  as  to  the 
adequacy  of  a  consideration.  This  rule  Is 
almost  as  old  as  the  law  of  consideratioB  it- 
self. Therefore  anything  which  fulfills  the 
requirements  of  consideration  will  support  a 
promise,  whatever  may  be  tiie  comparattve 
value  of  tbe  consideration  and  of  the  thing 
promised.    I  Williston  on  Contracts,  {  115. 

[10]  Upon  a  breach  of  a  contract  wboe 
loss  of  profit  is  the  measure  of  damages  re- 
lied upon,  such  probable  profits  must  be  es- 
tablished by  proof  of  data  from  which  the 
extent  of  the  profit,  if  any,  may  be  asc^^ 
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talned.  Hagestrott  r.  Sweeny,  60  Or.  433, 
486,  119  Pac.  72B,  dttaig  4  Bncy.  Br.  6,  14, 
21;  8  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  621. 
622,  and  note;  Donglass  t.  Railroad  Ca, 
Bl  W.  Va.  523,  41  8.  B.  911;  Ramsey  ▼. 
Holmes  Electric  Protective  Co.,  SB  Wis.  174, 
66  K  W.  891;  Lents  v.  Cboteau,  42  Pa.  485; 
Dnrkee  ▼.  Mott,  8  Barb.  (N.  Y.)  423. 

We  have  read  all  tbe  testimony  In  tbe  rec- 
ord, and  are  satisfied  that  the  record  dis- 
closes an  abundance  of  data  from  whldi  the 
alleged  profit  could  have  been  estimated. 

[11,121  The  defendant  requested  the  court 
to  Instruct  the  Jury  to  find  for  the  defendant 
on  tbe  first  cause  of  action  alleged  in  tbe 
complaint,  and  because  of  the  refusal  of  the 
coart  to  give  such  instruction  counsel  al- 
leges error.  He  also  excepted  to  the  instme- 
tton  of  the  court  defining  the  phrase  "act  of 
God,"  given  to  the  Jury,  and  Uke^rtse  excepted 
to  the  instruction  of  the  ooort  advising  the 
Jury  that— 

An  "nnaToldabl«,  serious  accident  means  in 
such  a  contract  any  minsual,  unexpected,  and 
unintended  occurrence,  and  not  brought  on  by 
failure  to  exercise  ordinary  care  and  prudence, 
and  of  such  character  that  the  parties  could 
not  reasonably  bave  contemplated  tbe  same  at 
tbe  time  of  the  contract  to  take  adequate  pre- 
cautions to  prevent  it  by  tbe  ezerdse  of  ordi- 
nary diligence,  prudence,  and  forealgbt,  and 
tvhicb  causes  such  interference  and  resulting 
delay  as  could  not  by  such  diligence,  prudence, 
and  foresight  have  been  avoided." 

The  court  apptmee  that  deflnltloa.  The 
phrase  "act  of  God"  as  explained  to  the 
Jury  by  the  court  was  so  favorable  to  the 
defendant  that  he  Is  not  in  a  position  to  com- 
plain. Under  the  court's  instruction  and  the 
evidence,  the  Jury  could  not  have  excused 
the  plaintiff  from  nonperformance  by  reason 
of  an  act  of  God.  However,  there  was  some 
testimony  tending  to  prove  an  unavoidable 
serious  accident  The  plaintiff's  truck  while 
hauling  a  load  of  concentrates,  for  some  un- 
explained reason,  and  without  negligence  up- 
on the  part  of  plaintiff'  or  his  agents,  left 
the  narrow  grade  of  the  road  bed  and  rolled 
brmdreds  of  feet  down  a  steep  embankment 
The  driver  was  very  seriously  injured  and 
the  truck  damaged.  That  accident  accord- 
ing to  the  evidence,  delayed  the  contractor  Ip 
some  measure  at  least,  and  was  therefore  a 
proper  matter  to  be  submitted  to  the  Jury  as 
a  question  of  fact  The  Jury  found  for  tlie 
plaintiff,  and  that  finding  must  stand. 

[1 3}  Under  the  provisions  of  section  3,  art 
7,  of  the  Constitution,  this  court  has  no  right 
to  re-examine  a  cause  or  fact  tried  by  a  Jury, 
unless  the  court  can  affirmatively  say  there  is 
no  evidence  to  support  the  verdict  Martini 
V.  Oregon  Wadi.  R.  &  X.  Co.,  73  Or.  283,  144 
Pac.  104;  SulUvan  v.  Wakefield,  66  Or.  528, 
133  Pac,  641;    Woods  v.  Wlkstrom,  67  Or. 


78  Or.  1S9,  ISO  Pac  788,  1B2  Paa  871,  Ann. 
Caa.  1M8A.128. 

The  record  disdosing  no  sutMitantial  error 
whereby  defendant  might  have  been  pr«iju- 
diced,  this  case  la  affirmed. 


FIRST   NAT.   BANK   OF 
BACH  at  al. 


(98  Or.  332) 

ELGIN   V. 


(Supreme  Court  of  Oregon.   Dee.  21,  1920.) 

1.  Trial  •a»l77-^or7  trial  waived  where  both 
parties  moved  for  dlreoted  venHet. 

Where  each  party  moved  for  a  directed 
verdict,  the  right  to  trial  by  jury  was  waived, 
and  the  question  was  submitted  to  tbe  court 
as  a  matter  of  law  whether  verdict  should  be 
directed  for  plaintiff  or  defendant 

2.  Pleading  «S93I2— CoaolasloBs  of  plaader 
eaanot  vary  liability  of  one  exeoutlag  note. 

Where  a  note  with  the  addition  of  defend- 
ant's name  on  the  back  was  set  forth  in  the 
complaint  defendant's  UatHlity  is  fixed  by  tbe 
instrument  which  controls  oondusions  of  tbe 
pleader  as  to  liability. 

3.  Bills  and  aotes  «=>243— One  planing  bis 
nana  on  the  baok  of  a  nets  held  aa  Indorser. 

Under  Or.  L.  |  7855,  declaring  that  any  one 
placing  bis  signature  upon  an  Instrument  other- 
wise than  as  maker,  drawer,  or  acceptor,  is 
deemed  an  indorser  unless  be  clearly  indi- 
cates his  intention  to  be  bound  in  some  other 
capacity,  and  in  view  of  section  7866,  declaring 
that  an  individual  not  otbetwise  a  party  who 
places  his  signature  on  a  note  in  blank  before 
delivery  is  liable  as  an  indorser,  defendant  who 
placed  his  name  on  tbe  back  of  a  note  with- 
out any  notation  indicating  bis  intention  to  be 
othervrfse  bound,  is  liable  only  as  an  indorser. 

4.  Evidence  ^9423(6)— Words  varying  In- 
doner's  liability  mast  appear  an  the  Isstru- 
ment  Itself. 

Under  Or.  L.  {i  7866,  7866,  words  varying 
tbe  liability  of  one  placing  bis  name  on  tbe 
back  of  a  negotiable  instrument  from  that  of  a 
mere  indor&er  must  appear  on  the  iostroment 
itself  as  part  of  the  indorsement,  for  no(  only 
is  this  so  required  by  statute,  but  promissory 
notes  being  in  a  sense  accepted  as  current 
money  by  merchants  should  cariy  a  full  state- 
ment of  all  of  their  conditions. 

5.  Bills  and  notes  «=»39&— To  hold  Indorser, 
presentment  must  be  shown  or  excused. 

While  Or.  L.  8  7872,  provides  that  pre- 
sentment is  not  required  fai  order  to  charge  an 
indorser,  where  the  instrument  was  made  or 
accepted  for  his  accommodation,  and  section 
7907  provides  that  notice  of  dishonor  is  not 
neceasary  in  such  case,  in  all  other  cases  pre- 
sentment  for  payment  as  provided  for  by  sec- 
tion 7863  and  notice  of  dishonor  in  accordance 
with  section  7881  must  be  given  to  charge  aa 


681,  587,  136  Pac.  182 ;    Taggart  v.  Hunter,  i  indorser,  or  tbe  failure  excused. 

«s>For  other  eaaas  see  mom  topic  sod  KBY-NUUBBIB  in  sU  Kay-Numbered  DlxMta  and  iBdezes 
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6.  Bills  and  notes  ®=a4l4  —  Indoreer  held  act 
p»rson  accommodated,  and  m  preseirtmeBt 
and  notioe  of  dishonor  was  neoessary;  "ac- 
commodation party." 
Where  a  debtor  accepted  drafts  drawn  by 
defendant,  such  drafts  being  discounted  on  de- 
fendant's indorsement  and  on  maturity  of  ac- 
ceptances a  note  was  given  for  the  amount  of 
the  drafts  which  defendant  indorsed  for  the 
accommodation  of  his  debtor,  the  instrument 
was  not  given  for  defendant's  accommodation, 
nor  was  he  the  party  "accommodated,"  within 
Or.  L.  {  7821,  de&iing  an  "accommodation 
party"  as  one  who  signs  an  instrument  as 
maker,  drawer,  acceptor,  or  indorser,  without 
receiving  value  therefor  and  for  the  purpose 
of  lending  his  money  to  another,  the  accommo- 
dation being  to  the  debtor;  hence,  to  hold  de- 
fendant, it  is  essential  to  show  presentment 
for  payment  and  notice  of  dishonor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Accommodation 
Party]. 

In  Banc. 

Appeal  from  Circuit  Court,  Union  County; 
J.  W.  Knowles,  Judge. 

Action  by  the  First  National  Bank  of  El- 
gin against  W.  B.  Bach  and  others,  and 
J.  D.  Casey.  From  a  Judgment  for  defendant 
Casey,  who  alone  appeared,  plaintiff  appeals. 
Affirmed. 

After  alleging  Its  own  corporate  existence 
and  that  the  defendants  Bach  and  Boblnson 
constituted  a  partnership  styled  "Summer- 
vllle  Lumber  Company,"  the  plaintiff  avers 
In  Its  complaint: 

"That  the  plaintiff  paid  to  the  defendant  J. 
D.  Casey  the  sum  of  $1,000  upon  two  drafts 
of  $fiOO  each,  drawn  by  him  and  accepted  by 
defendant  Summerville  Lumber  Company,  in 
consideration  of  wliich  all  of  the  above-named 
defendants  made,  executed,  and  delivered  to 
the  plaintiff  their  promissory  note  in  writing, 
of  which  the  following  is  a  coyy: 
"  '$1,000.00.  Elgin,  Oregon,  July  1,  1912. 

"  'Ninety  days  after  date,  without  grace,  I, 
we,  or  either  of  us,  promise  to  pay  to  the  or- 
der of  The  First  National  Bank  of  Elgin,  Ore- 
gon, one  thousand  and  "o/ioo  dollars  for  value 
received,  with  interest  after  maturity  ontil 
paid,  at  the  rate  of  eight  per  cent,  per  annum. 
Principal  and  interest  to  be  paid  in  United 
States  gold  coin  at  the  First  National  Bank  of 
Elgin;  and  in  case  suit  or  action  is  instituted 
to  collect  this  note,  or  any  portion  thereof,  1 
promise  to  pay  such  an  additional  sum  as  the 
court  may  adjudge  reasonable  attorneys'  fees 
in  said  suit,  or  action. 

"  'Summerville  Lumber  Co., 

"  'By  P.  S.  Bobinson. 
"•P.  S.  Robinson. 
"•W.  B.  Bach. 
"'J.  D.  Casey. 
"  'No.  5946. 
"'Due  Oct.  1—12.' 

"That  although  the  names  of  defendants  P. 
8.  Robinson,  W.  B.  Bach,  and  J.  D.  Casey  ap- 
pear on  the  back  of  said  note,  it  was  so  sign- 
ed when  issued  and  before  delivery  to  plaintiff." 


Farther  stating  that  no  part  of  the  note  has 
been  paid  except  spedfled  Interest,  that  the 
plaintiff  is  the  holder  of  the  note,  and  that 
a  certain  sum  Is  a  reasonable  attorneys' 
fee,  the  plaintiff  demands  judgmoit. 

The  answer  of  the  defendant  Casey,  who 
alone  appeared,  denies  every  allegation  of  the 
complaint  except  the  Incorporation  of  the 
plaintiff.  Its  location,  and  the  copartnership 
of  Bach  and  Boblnson,  and  except  as  further 
stated.  In  the  view  here  taken  of  the  case. 
It  Is  not  necessary  to  consider  the  new  mat- 
ter of  the  answer,  which  was  challenged  by 
the  reply. 

A  motion  for  nonsuit  made  by  the  defend- 
ant Casey  at  the  close  of  plalntUTs  case 
was  denied,  and.  aftor  all  of  the  evidence 
was  In,  both  parties  moved  the  court  for  a 
directed  verdict  The  court  denied  both  mo- 
tions and  submitted  the  case  to .  the  Jury, 
which  found  a  verdict  for  the  defendant.  From 
the  resultant  Judgment  the  plaintiff  appeals. 

L.  Denbam,  of  Elgin,  for  appellant. 

George  T.  Cochran  and  Colon  R.  Eber- 
hard,  both  of  La  Grande  (C.  H.  Finn,  of  la. 
Grande,  on  the  brief),  for  respondent. 

BURNETT,  3.  (after  stating  the  facts  as 
above).  [1]  Both  parties  waived  trial  by 
Jury  by  moving  for  a  directed  verdict  They 
thus  submitted  to  the  court  whether  as  a 
matter  of  law  a  verdict  should  be  directed  for 
the  plaintiff  or  for  the  defendant  Under 
such  circumstances,  the  court  diould  have 
decided  the  question.  Patty  y.  Salem  Flour- 
ing Mills  Co.,  63  Or.  350,  857,  06  Paa  1106^ 
98  Pac.  621,  100  Pac.  298.  In  the  Instant  case 
this  matter  of  practice  Is  of  small  Importance, 
for  In  our  opinion  the  Judgment  rendered  was 
the  proper  result 

[2-4]  We  glean  front  the  record  that  the 
trial  court  submitted  the  case  to  the  Jvrj 
under  the  direction  that  If  the  name  of  Casey 
was  indorsed  on  the  note  prior  to  its  delivery 
to  the  bank,  he  should  be  held  liable  tor 
the  full  amount  of  the  note,  but  if  tliat  in- 
dorsement was  placed  on  the  note  after  tcs 
delivery  to  the  banlc,  he  could  not  be  beio. 
The  essence  of  the  averment  ccmcemlng  the 
note  Is  that  the  defendants  executed  the  in- 
strument by  the  signature  of  the  partnership 
as  maker  under  the  name  of  SumnmviUe 
Lumber  Company,"  and  that  the  names  of  the 
other  defendants  appeared  on  the  back  t>e- 
f ore  the  delivery  to  the  plaintiff.  3%e  plain- 
tiff relies  greatly  upon  certain  language 
used  by  Mr.  Justice  Moore  In  Lumbermen's 
National  Bank  v.  Campbell,  61  Or.  123,  121 
Pac.  427,  to  the  effect  that  where  any  one 
writes  his  name  on  the  back  of  a  note  at  the 
time  It  is  issued,  fot-the  purpose  of  procorlng 
credit  for  the  maker,  or  if  the  one  so  nigntng 
receives  a  part  of  the  proceeds  for  which  the 
obligation  is  given,  he  is  an  original  maker. 
A  careful  study  of  that  case  dlsdoses  that 
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the  opinion  In  that  part  of  It  was  dlscnsslng  ing  cams:  *  * 
the  law  as  It  existed  prior  to  the  enactment 
of  our  negotiable  Instruments  law,  codified 
In  chapter  4,  title  43,  Or.  L.  That  this  Is 
the  proper  oonstractlon  of  the  opinion  Is 
plain  from  the  quotations  later  made  In  the 
deliverance  of  Mr.  Justice  Moore,  setting  om. 
excerpts  from  the  negotiable  Instruments 
act  and  holding  in  effect  that  the  mention 
of  requirements  of  the  act  excludes  the 
operation  of  all  other  conditions,  with  the 
result  that  that  legislation  constitutes  the 
sole  and  exclusive  standard  by  which  ques- 
tions relating  to  negotiable  paper  must  be  ad- 
judicated. 

It  Is  said  In  section  785S,  Or.  L.,  that  any 
one  placing  his  signature  upon  an  instrument 
otherwise  than  as  maker,  drawer,  or  accept- 
or Is  deemed  to  be  an  indorser,  unless  be 
clearly  indicates  by  appropriate  words  his 
intention  to  be  bound  In  some  other  capacity. 
In  section  7866  we  learn  that,  where  an  in- 
dividual not  otherwise  a  party  to  the  instru- 
ment places  thereon  his  signature  in  blank 
before  delivery,  be  Is  liable  as  an  Indorser. 
Section  7858  prescribes  the  obligation  of  the 
indorser  who  indorses  without  qualification. 
Among  other  things,  he  engages  that  on  due 
presentment  of  the  instrument  it  shall  be  ac- 
cepted or  paid  or  both,  as  the  case  may  be, 
according  to  its  tenor,  and  that.  If  it  be  dis- 
honored and  the  necessary  proceedings  on 
dishonor  be  duly  taken,  he  will  pay  ttie 
amount  thereof  to  the  holder  or  to  any  sub- 
sequent indorser  who  may  be  compelled  to 
pay.  The  time  when  the  Instrument  must  be 
presented  is  prescribed  in  section  7863,  to  the 
effect  that.  If  it  Is  not  payable  on  demand, 
it  must  be  paid  on  the  day  It  falls  due.  We 
learn  in  section  7876  that — 

"The  instrnment  ia  dishonored  by  nonpay- 
ment when  (1)  it  is  duly  presented  for  pay- 
ment but  payment  ia  refused  or  cannot  be 
obtained,  or  (2)  presentment  is  excused  and 
the  instrument  is  overdue  and  unpaid," 
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*  (3)  Where  the  instrument 
was  made  or  accepted  for  his  accommodation.'' 
Section  7907. 

Section  7821  readis  thus: 

"An  accommodation  party  is  one  who  has 
signed  the  instrument  as  maker,  drawer,  ac- 
ceptor, or  indorser,  without  receiving  value 
therefor,  and  for  the  purpose  of  lending  his 
name  to  some  other  person.  Such  a  person 
is  liable  on  the  instrument  to  a  holder  for 
value,  notwithstanding  such  bolder  at  the  time 
of  taking  the  instrument  knew  him  to  be  only 
an  accommodation  party." 


Again  according  to  section  7881 — 

"Except  as  herein  otherwise  provided,  when 
a  negotiable  instrument  has  been  dishonored 
by  nonacceptance  or  nonpayment,  notice  of 
dishonor  must  be  given  to  the  drawer  and  to 
each  indorser,  and  any  drawer  or  indorser  to 
whom  such  notice  is  not  given  is  discharged." 

It  thus  appears  that  the  rule  is  that  notice 
of  dishonor  must  be  given  to  an  indorser. 
If  he  is  to  be  held  for  payment  of  the  amount 
due  upon  the  instrument.  The  exception  to 
the  rule  is  found  in  two  sections  of  the  stat- 
ute: 

"Presentment  for  payment  is  not  required 
in  order  to  charge  an  indorser,  where  the  in- 
strument was  made  or  accepted  for  his  accom- 
modation, and  he  has  no  reason  to  expect  that 
the  instrument  will  be  paid  if  presented."  Sec- 
tion 7872. 

"Notice  of  dishonor  is  not  required  to  be 
given  to  an  Indorser  in  either  of  the  foUow- 


The  consequence  of  this  definition  Is  the 
abolition  of  all  previous  decisions  to  the  ef- 
fect that,  if  the  holder  knew  a  party  had 
signed  for  accommodation  only,  he  must  be 
treated  as  a  surety,  so  that  indulgence  to 
the  real  debtor  would  In  some  instances  dis- 
charge the  accommodation  party.  The  law 
now  is,  as  laid  down  in  this  section,  that 
an  accommodation  party  can  claim  no  benefit 
as  such,  but  he  is  liable  according  to  the  face 
of  his  undertaking,  the  same  as  If  he  were 
hims^  financially  Interested  In  the  transac- 
tl<m. 

It  is  said  in  the  complaint  that  the  plain- 
tiff paid  to  Casey  $1,000  upon  two  drafts, 
which  transaction  formed  the  consideration 
for  all  of  the  defendants  making  the  note 
In  controversy.  The  effort  of  the  pleader  in 
stating  that  the  defendants  made,  execut- 
ed, and  delivered  the  promissory  note  is  to 
hold  Casey  as  a  maker  and  so  not  entitled 
to  notice  of  dishonor.  But  this  legal  conclu- 
sion whldi  the  plaintiff  essays  to  fasten 
upon  the  instrument  Is  controlled  by  the  In- 
strument Itself  quoted  in  the  complaint,  and 
the  subsequent  allegation  of  the  complaint 
to  the  effect  that  the  name  of  Casey  appear- 
ed on  the  back  of  the  note.  Somers  t.  Han- 
son, 78  Or.  429,  163  Pac.  43 ;  Cranston  v.  Cali- 
fornia Insurance  Co.,  94  Or.  369,  186  Pac. 
292.  Under  section  7866,  supra,  Casey  was 
clearly  an  indorser,  for  his  name  appears  In 
blank  on  the  back  of  the  note  and  there  are 
no  words  whatever  Indicating  his  intention 
to  be  bound  in  any  other  capacity  than  as 
such  Indorser.  In  Overland  Auto  Co.  v.  Win- 
ters (Mo.  App.)  180  S.  W.  661,  later  affirmed 
hi  277  Mo.  426,  210  S.  W.  1,  It  is  held  that 
the  words  varying  the  Indorser's  liability 
must  appear  upon  the  instrument  Itself  as 
part  of  the  Indorsement  which  he  signs.  The 
reason  of  this  is  manifest  Promissory  notes 
or  bills  of  exchange  are  in  a  certain  sense 
"current  money  among  the  merchants,"  and 
the  convenience  of  business  Is  best  subserved 
by  their  carrying  the  full  statement  of  their 
terms  and  conditions  with  them,  so  that  by 
inspection  of  the  paper  all  of  the  relations  of 
the  parties  may  be  determined.  This  prin- 
ciple is  codified  in  section  7855,  to  the  effect 
that  a  name  alone  on  the  badi  of  a  note 
makes  the  writer  an  Indorser. 
[6]  It  Is  a  principle  well  settled  that.  In  an 
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action  against  an  indorser,  the  complaint 
mnst  show  presentment  of  the  Instmment  and 
demand  of  payment  from  the  maker,  and 
prompt  notice  thereof  given  to  the  Indorser, 
or  disclose  an  excuse  for  not  doing  so  bring- 
ing the  pleader  within  the  statutory  excep- 
tions. In  this  Instance,  the  complaint  does 
not  attempt  to  comply  with  either  the  rule  or 
the  exception.  No  pretense  Is  made  of  pre- 
sentment to  the  SummerrlUe  Lumber  Com- 
pany or  demand  of  payment,  or  of  any  notice 
of  dishonor  given  to  Casey  as  Indorser,  in 
time  or  out  of  time.  The  mere  fact  that  the 
money  was  paid  to  Casey  on  the  acceptances 
mentioned  In  the  complaint  does  not  show 
that  the  Instrument  was  made  or  accepted  for 
bis  accommodation. 

[•]  We  have  seen  In  section  .7821  the  slgnlft- 
catlon  of  an  accommodation  party.  Inferen- 
tlally  at  least,  we  draw  from  the  same  section 
the  meaning  of  the  accommodated  party  or 
one  for  whose  accommodation  the  Instrument 
Is  made.  An  essential  ingredient  to  be  con- 
sidered in  determining  who  is  the  accom- 
modated party  la  found  In  the  element  that 
he  Is  the  one  to  whom  credit  is  loaned,  and  not 
the  one  who  loans  his  credit.  In  Nolan  y. 
WUcox  Motor  Co.,  137  Tenn.  667,  195  a  W. 
581,  this  subject  Is  discussed.  Quoting  from 
8  O.  J.  p.  855,  i  402,  It  Is  said  there: 

"An  essential  element  of  aocommodation 
paper  is  that  it  must  be  loaned  or  signed  by 
one  party  for  the  purpose  of  securing  credit 
for  another  party  generally  or  for  a  specUic 
purpose." 

And  after  allusion  to  sundry  sections  of  the 
negotiable  instruments  law  of  that  state, 
Identical  in  terms  with  ours.  It  is  said,  re- 
ferring to  an  accommodation  maker  or  in- 
dorser: 

"TJnder  this  section  it  is  held  that  persons 
patting  their  names  on  the  back  of  a  note  be- 
fore delivery  for  the  accommodation  of  the 
maker  are  accommodation  indoraers.  Deahy 
V.  Ohoqnet,  28  R.  I.  838,  67  Atl.  421,  14  L.  K. 
A.  (N.  S.)  847.  The  party  accommodated 
need  not  t>e  a  party  to  the  note,  and  such  ac- 
commodation may  originate  in  the  suggestion 
or  request  of  a  third  person." 

In  the  Instant  case  the  evidoice  in  the  bill 
of  exceptions  shows  that  this  transaction 
originated  as  between  Snmmerville  Lumber 
Company  and  Casey  In  a  debt  ovrlng  by  the 
firm  to  the  latter,  for  which  he  had  drawn 
upon  the  concern,  and  it  had  accepted  his 
drafts^  Thereupon  the  bank  discounted  them 
on  his  indorsement  in  blank.  When  the  ac- 
ceptances matured,  the  note  in  question  was 
given  to  take  them  up  and  they  were  return- 
ed to  Casey.  In  no  respect  was  credit  loan- 
ed to  Casey.  On  the  other  hand,  he  loaned 
his  credit  to  the  partners.  They  were  the 
parties  who  could  not  pay,  needed  help,  and 
borrowed  Casey's  name  and  credit  Oonse- 
QUently,  the  instrument  was  not  made  or  ac- 
G^ted  for  hlB  accommodation.    The  ruling 


principle  of  accommodating  and  being  ac- 
commodated, as  used  in  the  negotiable  la- 
strumenti  act,  la  found  in  the  loan  of  cx«dlt 
to  another.  The  pne  who  loans  is  the  ac- 
commodator.  The  one  who  receives  the  loan 
of  credit  is  the 'party  accommodated.  In 
a  sense,  it  was  a  favor  or  accommodation 
to  Casey  to  coUect  the  money  on  Oie  debt 
owing  to  Um  by  the  partners.  In  another 
sense,  it  was  an  accommodation  to  the  bank 
to  have  Casey's  name  with  the  others  <m  the 
note  and  thns  Increase  its  discounts  of  com- 
mercial paper,  with  its  Increment  of  inter- 
est But  in  the  strict  legal  sense,  the  only 
party  for  whose  accommodation  the  instru- 
ment was  made  was  the  Arm,  Summerrllle 
Lumber  Company.  To  it  alone  did  Casey 
loan  his  credit 

The  result  Is  that  there  Is  no  showing  by 
way  of  pleading  that  Casey  was  anything 
else  than  an  Indorser.  Further,  it  does  not 
appear  that  he  was  either  notified  of  any 
presentation  to  or  demand  upon  the  principal 
debtor  for  payment  or  that  there  was  any 
excuse  for  not  doing  so.  Neither  does  It  ap- 
pear in  the  evidence  as  reported  that  the  in- 
strument was  made  or  accepted  fbr  Casey's 
accommodation,  so  as  to  excuse  the  holder 
from  making  presentment  and  giving  notloe 
of  dishonor. 

In  Murray  v.  Third  National  Bank,  234 
Fed.  481,  148  O.  a  A.  247,  commenting  upon 
the  statute  corresponding  to  our  sectlan 
7872,  dispensing  with  presentment  for  pay- 
ment and  notice  therectf  where  the  instrument 
was  made  or  accepted  for  the  accommodatlcm 
of  the  indorser,  the  court  used  this  language: 

The  section  applies  "only  to  cases  where  the 
indorser  is  the  primary  debtor,  the  reason  for 
the  rule, being  that  no  one  is  bound  to  indem- 
nify the  primary  debtor,  and  he  is  thus  no  mon; 
entitled  to  presentment  demand,  or  notice  than 
if  his  true  character  had  appeared  on  the 
paper." 

In  Overland  Auto  Co.  ▼.  Winters,  snpim. 
It  appeared  that  Winters  and  Strang  togeth- 
er bou^t  an  automobile  from  the  plaintiff 
and  in  payment  for  the  same  Issued  a  note 
due  in  90  days  after  date,  signed  "O.  F. 
Winter"  and  Indorsed  on  tlie  back  "W.  B. 
Strang."  The  court  held  there  that  parol 
evidence  could  not  be  admitted  to  change  the 
legal  effect  of  the  note  and  Indorsement  ssed 
upon;  that  pleading  an  Instrument  according 
to  its  legal  effect  is  controlled  by  the  doco- 
nftnt  itself  copied  into  the  pleading;  and 
that  the  mere  fact  that  the  indorser  became 
part  owner  of  the  automobile  for  which  the 
note  was  given  does  not  dispense  with  the 
notice  due  him  on  nonpayment  because  the 
parties  chose  to  contract  with  him  solely  as 
an  indorser.  In  other  words,  as  a  manorial 
of  their  transaction  the  parties  resorted  to 
a  negotiable  Instrument  signed  by  one  of  the 
debtors  and  Indorsed  by  the  other,  wldi  (he 
result  that  parol  evidence  oould  xiot  be  ad- 
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mltted  to  contradict  or  vary  the  legal  ^ect 
of  thd  writing  thus  adopted  by  all  conoemed. 
In  Geller,  etc,  Hardware  Co.  t.  Drosda 
(Mo.  App.)  217  S.  W.  667,  the  defendant  had 
a  vacant  store  building  which  he  desired -to 
rent.  The  plaintiff  Induced  Gremer  to  lease 
the  store,  and  sold  him  a  stock  of  hardware 
on  credit,  which  was  Installed  In  that  store. 
The  defendant  Indorsed  Gremer's  note  given 
to  the  plaintiff  for  merdiiandlse.  It  was 
there  held  that  Inasmudi  as  no  credit  was 
loaned  to  Drozda,  but  rather  that  it  was 
loaned  by  him  to  the  maker  of  the  note, 
Drozda  was  a  mere  indorser,  entitled  to 
presentment,  demand  and  notice  of  dishonor. 
The  court  fortifies  Its  construction  of  the  stat- 
ute corresponding  to  our  sections  7872  and 
7900  covering  cases  where  the  instrument  was 
made  for  the  accommodation  of  the  indorser 
by  this  excerpt  from  the  opinion  of  the  Su- 
preme Court  of  Missonri  in  Overland  Auto 
Co.  T.  Winters,  supra: 


"The  evidence  offered  by  the  plaintiff  shows 
that  the  defendant  was  not  in  that  sense  an 
accommodated  party;  he  was  not  one  for  whom 
anybody  gratuitonsly  executed  the  note.  He 
was  accommodated  In  the  senm  that  he  was 
benefited  by  the  transaction,  but  he  was  not 
accommodated  in  the  sense  that  there  was  a 
lending  of  credit  to  him.  Be  was  an  ordind'y 
indorser  and  therefore  entitled  to  notice  of 
dishonor  before  he  could  be  held,  and  no  no- 
tice was  given." 

In  Morris  Coonty  Brick  Co.  v.  Anstln,  79 
K  J.  Law,  1273,  76  AtL  660,  Austin  as 
broker  bad  effected  a  sale  of  bricks  for  the 
plaintiff  and  was  anxious  to  receive  his  com- 
mission. The  plaintiff  refused  to  pay  the 
commission  unless  Austin  would  Indorse  the 
note  of  the  party  to  whom  the  brl<^a  were 
sold.  Be  did  indorse  the  note,  and  receiv- 
ed his  commission  from  the  plaintiff.  Com- 
menting upon  this  feature  in  connection  with 
the  statute,  the  court  said: 

"Austin  did  not  receive  value  in  any  sense. 
What  he  secured  was  the  payment,  out  of  the 
discounted  note,  of  the  commission  due  him. 
That  was  only  the  payment  of  a  prior  debt,  not 
the  giving  of  value  for  Austin's  indorsement," 

Tbe  conclusion  is,  then,  that  Casey  was 
liable  only  as  an  indorser,  for  want  of  words 
appearing  upon  the  instrument  imposing  up- 
on him  a  different  liability;  that  both  in  the 
pleading  and  In  the  evidence  there  is  an  ut- 
ter absence  of  any  showing  that  demand  was 
made  upon  the  prlndpal  firm  for  payment 
and  notice  given  to  Casey,  or  that  the  latter 
was  in  such  a  situation  as  a  party  accom- 
modated as  to  dispense  with  such  notice  of 
dishonor. 

Both  as  a  matter  of  pleading  and  of  evi- 
dence the  Judgment  waa  right  in  its  result 
and  must  be  affirmed. 
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CLERIN  V.  ECCLE8  Ct  aL 

(Supreme  Court  of  Oregon.    Dec  21,  1920.) 

I.  Contraets  ®=»332 (3)— Complaint  most  show 
performaaoe  or  waiver  of  eondltions. 
A  party  seeking  to  recover  on  a  contract 
must  show  in  his  complaint  either  that  he  has 
performed  all  of  the  conditions  on  his  part  to 
be  performed  or  that  performance  has  been 
waived  by  the  defendant. 


2.  Corporations  «=>l2l(l)-4trlot  oompllance 
with  oontraet  of  sale  of  stock  waived  by  buy> 
er  so  that  one  of  the  sellers  was  entitled  to 
maintain  separata  action. 

Where  plaintiff  and  his  associates  agreed 
to  sell  to  defendants  their  shares  of  the  stock 
of  a  corporation,  the  agreement  to  be  evidenc- 
ed by  the  joint  and  several  notes  of  one  of  the 
defendants  payable  to  plaintiff  and  his  associ- 
ates as  their  interest  appeared,  tbe  contract, 
which  reqolred  a  sale  by  all  of  the  plaintiffs, 
is  joint  and  several  between  the  parties  on  ei- 
ther side*,  but  where,  on  plaintiff's  transfer 
of  his  stock,  defendants  accepted  it  and  gave 
a  note,  plaintiff's  associates,  though  ready  and 
willing,  not  yet  having  transferred  their  stock, 
strict  compliance  with  the  contract  was  waived 
by  defendants,  and  plaintiff  may  maintain  in 
bis  own  name  an  action  on  tbe  note  given  him 
without  joining  his  former  fellow  stockholders. 

3.  Corporations  «s»ll7— Buyer  of  stock  held 
•ntitled  either  to  rasoind  or  oounterolalm  for 
damages. 

Where  plaintiff  and  bia  several  associates 
agreed  to  sell  to  defendants  all  of  their  hold- 
ings in  the  stock  of  a  corporation,  and  plain- 
tiff's associates  failed  to  transfer  their  shares, 
defendants,  notwithstanding  plaintiff's  perform- 
ance, may  rescind  the  contract.  Being  joint, 
or  they  may,  when  sned  for  the  purchase  price, 
coanterclaim  for  damages  for  breach  of  the 
condltiotts  as  to  the  Joint  sale. 

4.  Corporations  9=9l23(7)-- Pledge  of  oorpo- 
rate  stock  dosa  not  dsprivt  pledgor  of  all 
property  rights. 

The  pledge  of  corporate  stock  does  not  de- 
prive the  pledgor  of  all  of  his  property  rights 
therein. 

5.  Corporations  <8=3ll7— Notice  of  rasclssloa 
of  contract  to  purchase  eorporate  stock  neo- 
essary,  though  stock  pledged  with  seller  to 
seoure  purchase-money  note. 

Where  plaintiff  and  bis  associates  agreed 
to  sell  defendants  their  holdings  in  the  stock 
of  a  corporation,  and  plaintiff  delivered  hia 
stock,  receiving  a  note  for  the  purchase  price, 
the  stock  being  pledged  with  him  to  secure  pay- 
ment, notice  of  .rescission  on  account  of  the 
failure  of  his  associates  to  perform  is  neces- 
sary; the  general  rule  being  applicable,  de- 
spite defendants'  contention  that  notice  is  not 
necessary  where  the  consideration  has  wholly 
failed,  for  tbe  pledge  of  the  stock  to  secure 
the  note  did  not  deprive  defendants  of  all 
property  rights  therein. 
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6.  Corporations   «=3l  17— Reoaptten    of   otook 
held  not  exdHslve  romedy  of  seller. 

Where  plaintiff  and  bis  associates  agreed  to 
sell  their  holdings  of  corporate  stock  to  de- 
fendants, and  plaintiff  made  delivery,  receiving 
a  note  for  the  purchsae  price,  a  provision  of 
the  contract  permitting  the  sellers  to  declare 
a  breach  of  the  contract  and  resume  owner- 
ship of  the  8to<^  on  default  in  payment  of  the 
note  did  not  make  recaption  of  Uie  stock,  which 
was  redelivered  to  plaintiff  as  a  pledge  to'  se- 
cure payment  of  the  note,  his  exclusive  remedy. 

In  Bana 

Appeal  from  Circuit  Conrt,  Baker  Connty; 
Gustav  Anderson,  Judge. 

Action  by  G.  P.  Olerln  against  R.  S.  Ecdes, 
individually  and  as  administrator  of  the  es- 
tate of  W.  H.  Eccles,  deceased,  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    A£Bnned. 

On  November  12,  1907,  as  stated  in  the 
complaint,  the  plaintiff  and  his  associates, 
stockholders  of  the  Fir  Lumber  Manufactur- 
ing Company,  a  corporation,  contracted  Joint- 
ly and  severally  to  sell  their  several  holdings 
of  stock  In  that  concern  to  W.  H.  Eiccles,  B. 
S.  Etccles,  and  W.  H.  Cheeaman.  At  the  time, 
as  stated  In  the  contract,  the  plaintiff  and 
Ills  associates  held  as  follows: 

Clerin   120  sliarei 

Finn    80       " 

HoBtetUer  6S      " 

MeOregor   101       " 

Newman    16       " 

Kslveloge    ISO      " 


Total    EOO  (bares 

The  purchase  price  agreed  upon  was  $70 
p^  share  for  the  respective  holdings  of 
Clerin  and  associates.  The  defendants,  to 
whom  allusion  will  be  made  for  convmience 
as  "Eccles,"  contracted  to  take  the  stock  and 
pay  for  the  same  in  one  year,  the  agreemmt 
to  pay  to  be  evidenced  by  the  Joint  and  sev- 
eral promissory  notes  of  Bcdes,  payable  to 
Clerin  and  associates  as  their  respective  In- 
terests appeared.  The  stock  of  eadi,  after 
having  been  transferred  to  Eccles,  was  to  be 
pledged  to  the  seller  as  collateral  security 
for  the  payment  of  the  note  g^ven  to  that 
seller.  Included  In  the  contract  was  an 
agreement  that  a  certain  logging  contract 
held  by  Clerin,  Hostettler,  and  McGregor 
with  Davis  and  McRae  was  to  be  transferred 
to  the  Fir  Lumber  Manufacturing  Company. 
Another  condition  of  the  contract  reads  thus: 

"It  is  expressly  understood  and  agreed  that, 
in  the  event  of  the  failure'  of  the  parties  of 
the  second  part  to  consummate  this  agreement 
on  their  part  by  the  delivery  of  the  notes  as 
herein  provided,  any  and  all  additions  or  bet- 
terments made  upon  the  premises  of  the  Fir 
Lumber  Manufacturing  Company  by  said  sec- 
ond parties  during  the  life  of  this  agreement 
shall  be  and  become  the  property  of  the  said 
company  in  lieu  of  liquidated  damages  and  ac- 


cruing to  the  first  parties  by  reason  of  such 
failure  of  the  second  parties  to  perform;  but 
if  this  agreement  is  not  consummated  by  rea- 
son of  the  fault  of  the  first  parties,  then  all 
additions  and  betterments  placed  upon  said 
premises  by  said  second  parties  during  the  life 
of  this  agreement  may  be  removed  by  them. 

"It  is  further  expressly  agreed  that  in  case 
of  the  failure  of  the  parties  to  consummate  this 
agreement,  or  in  case  of  the  failure  of  the 
second  parties  to  pay  the  notes  herein  men- 
tioned promptly  when  due,  the  parties  of  the 
first  part  may  at  once  declare  a  breach  of  this 
agreement  and  resume  the  ownerabip  of  the 
corporate  stock  herein  contracted  for,  and  take 
possession  of  all  of  said  corporate  property, 
and  the  parties  of  the  second  part  agree  to  de- 
liver up  the  same  peaceably." 

It  Is  averred.  In  substance,  in  the  complaint 
that  the  plaintiff  performed  the  contract  on 
his  part  to  be  performed  and  that  his  assocl 
ates  each  offered  to  perform  in  the  same  man- 
ner and  were  ready,  able,  and  willing  to 
perform,  but  that  the  defendants  refused  to 
accept  some  of  the  stock  as  required  by  the 
contract,  and  that  the  failure  of  the  plaintiff 
fully  to  perform  the  covenants  was  due  to 
the  refusal  of  the  defendants  to  accept  the 
stock  of  some  of  hla  associates.  It  U  averred 
also  by  the  plaintiff  that  the  defendants  took 
his  stock  and  executed  and  delivered  to  him 
their  note  for  $8,400  in  accordance  with  the 
terms  of  the  contract ;  that  the  same  has  not 
been  paid,  and  that  he  Is  the  owner  and  hold- 
er of  It ;  wherefore  he  demands  Judgment  for 
the  amount  of  the  note,  and  attorney's  fees, 
less  certain  Interest  on  the  note  which  the 
defMidants  had  imld.  The  making  of  the 
note  and  contract  is  admitted,  exoq>t  that 
there  is  an  unimportant  difference  In  the  con- 
tract as  set  out  In  the  complaint  and  as  nar- 
rated In  the  answer.  But,  as  stated  in  the 
brief  of  the  defendants,  that  variance  be- 
tween the  two  copies  Is  not  of  any  momoit 
In  the  present  Issue. 

It  is  unquestioned  that  W.  H.  Eccles  died 
before  the  commencement  of  this  action; 
that  R.  S.  Eccles  was  appointed  his  admin- 
istrator; that  the  plaintiff  presented  his 
claim  to  the  administrator  in  due  form ;  that 
the  same  was  rejected;  and  that  six  months 
from  the  rejection  of  the  same  have  elapsed 
before  the  commencement  of  this  action. 
After  sundry  denials  of  allegations  of  the 
complaint,  the  defendants  set  op  affirmative- 
ly the  organization  of  the  Blr  Laml>er  Manu- 
facturing Company,  the  issue  of  500  shares 
of  Its  stock,  held,  as  stated  in  the  contract, 
by  the  plaintiff  and  his  associates,  and  set 
out  the  contract  as  stated  in  the  complaint, 
except  as  to  the  unimportant  difference  al- 
ready mentioned.  The  defendants  avow  the 
making,  execution,  and  delivery  to  the  plain- 
tiff of  the  note  sued  on  in  the  complaint  and 
the  pledge  of  the  stock  formerly  owned  by 
him  as  collateral  security  for  its  payment 
They  charge  a  breach  of  the  contract  on  the 
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part  of  the  plaintiff  and  his  associates  in 
that  they  did  not  transfer  aU  of  the  600 
shares  of  stock.  The  culmination  of  their 
first  8q>arate  defense  is  an  averment  in  these 
terms: 

"That  on  account  of  the  failnre  and  refnaal 
by  plaintiff  and  his  said  cocontractors  to  sell 
to  the  defendant,  the  deceased,  and  said  Ghees- 
man  all  of  the  SCO  shares  of  stoclc  in  said 
corporation  agreed  to  be  sold  as  aforesaid,  and 
because  of  the  inability  on  account  thereof  of 
this  defendant,  the  deceased,  and  said  Cheee- 
man  to  obtain  control  of  said  corporation  and 
the  management  of  its  business  and  the  conduct 
of  its  affairs,  the  defendant,  the  deceased,  and 
said  Cheesman  renounced  said  contract  and 
refused  to  be  further  bound  thereby,  and  there- 
upon  and  in  accordance  with  the  terms  and 
proTisions  of  said  contract  the  plaintiff  and 
bis  said  cocontractors  resumed  the  control  of 
the  corporate  property,  as  well  as  the  owner- 
ship of  the  Steele  by  them  agreed  to  be  sold  as 
aforesaid  and  for  the  payment  of  which  the 
promissory  note  mentioned  in  tlie  complaint, 
as  well  as  the  other  notes  hereinabore  men- 
tioned, were  given;  and  ever  since  said  time 
the  plaintiff  and  his  said  cocontractors  have 
been  and  are  the  owners  and  holders  of  said 
stock  and  as  such  stockholders  have  been  and 
are  in  control  of  the  affairs,  business,  and  as- 
sets of  said  Fir  Lumber  Manufacturing  Com- 
pany." 

Counting  also  on  the  matter  thus  stated, 
they  substantially  allege  that  the  considera- 
tion for  the  notes  has  wholly  failed  and  the 
note  sued  on  in  the  complaint  "is  and  at  all 
times  "has  been  without  consideration."  A 
second  defense  is  substantially  that  the  pro- 
vision of  the  contract  already  quoted,  to  the 
effect  that  in  case  of  a  breads  the  plaintiff 
and  his  associates  might  take  possession  of 
the  property,  etc.,  constitutes  an  exclusive 
remedy  provided  by  the  contract 

The  new  matter  in  the  answer  is  traversed 
by  the  reply  and  that  pleading  avers,  in 
substance,  that  at  no  time  since  the  execution 
of  the  note  and  contract  was  it  possible  for 
the  plaintlfl  and  his  associates  to  exercise 
their  option  to  retake  the  property,  because 
when  the  note  became  due  Eccles  was  not  the 
owner  of  the  property  and  did  not  have  any 
authority  or  control  over  It  to  enable  him  to 
transfer  the  same,  so  that  the  plaintiff  did 
not  attempt  to  take  possession  thereof.  The 
Jury  trial  resulted  in  a  verdict  and  Judgment 
for  the  plaintiff,  and  the  defendants  appeal. 

John  Ii.  Rand,  of  Baker,  for  appellants. 
Nichols  &  Hallock,  of  Baker,  for  respraid- 
ent. 

BXJBNETT,  J.  (after  stating  the  facts  as 
above).  There  are  very  many  assignments  of 
error,  bnt  substantially  they  are  grounded 
upon  the  proposition  urged  by  the  defendants 
that  the  plaintiff  is  seeking  to  recover  upon  a 
contract  which  he  has  not  jierformed  on  Ills 
part;  further,  that  because  the  defendants 
pledged  to  the  plaintiff  as  collateral  for  the 


security  of  the  note  the  stock  they  bought, 
they  had  received  nothing  from  him.  In 
consequence  of  which  the  consideration  of 
the  note  wholly  failed,  giving  rise  to  the 
corollary  that  it  was  not  necessary  for  the 
defendants  to  give  notice  of  the  rescission 
of  the  contract. 

[1,  2]  It  is  true  as  a  principle  of  law  that 
a  party  seeking  to  recover  upon  a  contract 
must  show  in  his  complaint  either  tliat  he 
has  performed  all  of  the  conditions  on  bis 
part  to  be  performed  or  that  performance 
thereof  has  been  waived  by  the  defendant. 
The  stipulations  in  the  contract  were  joint 
and  several  as  between  the  parties  on  either 
side;  that  is  to  say,  Clerln  promised  jointly 
and  severally  with  his  cocontractors  that 
he  would  transfer  to  the  defendants  all  of 
the  600  shares  of  stock  of  the  corx)oration. 
Consequently,  he  must  show  in  his  complaint 
either  that  he  caused  all  of  this  to  be  done 
or  that  its  fnli  performance  was  waived  by 
the  defendants.  The  agreements  of  the  par- 
ties of  the  first  part  and  of  the  parties  of 
the  second  part  about  the  giving  of  the  notes 
and  the  transfer  of  the  stock  to  the  defend- 
ants were  mutual  and  concurrent  covenants. 
In  other  words,  the  defendants  were  not 
bound  to  issue  any  note  to  any  of  the  other 
contracting  parties  until  all  of  the  600  shares 
of  stock  were  tendered  to  the  former.  The 
allegation  in  the  complaint  to  the  effect  that 
the  plaintiff  transferred  and  the  defendants 
accepted  his  stock,  that  the  hitter  gave  and 
plaintiff  accepted  their  no(e  sued  upon,  that 
plaintiff's  associates  were  ready,  aUe,  and 
willing  to  transfer  their  stock,  and  that  the 
defendants  refused  to  take  over  the  same, 
is  a  sufficient  statement  from  which  the  con- 
clusion may  be  drawn  that  the  defendants, 
at  least  as  to  the  plaintiff,  waived  strict 
performance  of  the  contract  on  his  part  as  a 
condition  precedent  to  Ills  maintenance  of 
this  action  on  their  note. 

The  defendants  chose  to  deal  with  the 
plaintiff  separately  and  put  him  in  a  posi- 
tion where  he  could  sue  alone.  If  all  of  the 
stock  had  been  delivered  to  the  defendants 
and  they  had  given  to  each  of  the  former 
stockholders  their  note  in  compliance  with 
the  contract,  no  one  would  claim  that  ail 
holders  of  defendants'  notes  must  Join  in 
a  single  action  on  all  of  the  notes.  Under 
such  circumstances  each  holder  would  be 
entiOed  to  bring  action  on  his  own  note,  in 
his  own  name,  without  Joining  tiis  former 
fellow  stockholders.  Pro  tanto,  this  is  the 
situation  in  which  the  defendants  luive 
placed  the  plaintiff;  so  that,  taken  alto- 
gether, the  complaint  states  facts  sufiident 
to  constitute  a  cause  of  action,  as  in  a  case 
where  the  plaintiff  has  pleaded  part  per- 
formance of  the  contract  on  his  part  and 
waiver  by  the  defendants  of  strict  perform- 
ance of  the  remaining  covenants.     This  is 
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sufficient  to  pnt  the  defendants  upon  their 
defense. 

[3]  Granting  that  the  plaintUTB  cocontnte- 
tors  were  remiss  in  their  dnt7,  if  the  de- 
fendants womld  escape  Uabilltr  upon  thelir 
contract  or  upon  their  note  which  Is  part 
of  that  contract,  they  had  then  the  choice  of 
two  remedies.  ProTidlng  they  acted  prompt- 
ly on  discovery  of  the  breach  of  the  covenant, 
whether  by  plaintiff,  who  is  jointly  and 
severally  bonnd  thereon,  or  by  bis  coomtiac- 
tors,  the  defendants  conid  rescind  the  con- 
tract, bnt  in  doing  so  they  would  have  to 
give  notice  thereof  to  the  plaintlfl  and  re- 
tnm  all  of  the  projwrty  they  had  received  as 
imrt  performance  of  the  agreement  on  the 
part  of  the  plaintlfl.  On  the  other  hand,  in 
the  absence  of  a  rescission  as  thos  iKdnted 
ont,  the  defendants  could  retain  all  they  had 
received,  and  when  sned  for  the  purchase 
price  could  counterclaim  against  the  note 
In  damages  they  had  suffered  on  account 
of  the  plaintiff's  breach  of  the  contract. 

[4,  6]  The  general  rule  is  that  it  is  of 
no  effect  to  renounce  the  contract  without 
giving  notice  thereof  to  the  opposite  party. 
The  defendants  seek  to  avoid  the  applica- 
tion of  this  principle  by  dtatlone  to  the  ef- 
fect that  where  they  have  received  nothing 
by  virtue  of  the  contract  notice  of  rescission 
Is  not  necessary;  further,  that  where  a 
consideration  for  a  note  has  wholly  failed 
It  will  be  a  complete  defense  to  the  note 
as  between  the  original  parties  thereto ;  and, 
still  further,  that  a  partial  failure  of  con- 
sideration may  be  urged  as  a  defense  against 
the  note  pro  tanto.  As  showing  that  they 
received  nothing  under  the  contract,  the  de- 
fendants point  out  in  argument  that  although 
the  stock  held  by  the  plaintiff  was  transfer- 
red to  them,  yet  they  immediately  pledged 
It  to. him  as  collateral  in  support  of  their' 
note,  and  hence  they  urge  the  conclusion 
that  they  received  nothing  from  the  plain- 
tiff by  virtue  of  the  contract.  The  argument 
is  fallacious,  however,  for  it  has  been  held 
many  times  that  a  mere  pledge  of  stock 
does  not  deprive  the  pledgor  of  his  property 
therein.  State  ex  rel.  v.  Smith,  15  Or.  98,  14 
Pac.  814,  15  Pac.  137,  886;  Irving  Park 
Association  v.  Watson,  41  Or.  95,  67  Pac. 
946;  Cohen  v.  Big  Stone  Gap  Iron  Co.,  Ill 
Va.  468,  69  S.  E.  S59,  Ann.  Cas.  1912A,  203, 
and  note.  The  conclusion  is- plain,  therefore, 
that  the  defendants  did  receive  something  as 
part  performance  of  the  contract  and  that 
there  has  not  been  a  total  failure  of  con- 
sideration for  the  note  so  as  to  dispense 
with  notice  of  rescission  of  the  contract  of 
which  the  note  may  be  conceded  to  be  a  part 
as  between  the  immediate  parties  thereto. 
On  the  hypothesis,  also,  that  the  restoration 
of  the  property  as  upon  rescission  is  well 
pleaded,  proof  thereof  is  not  found  in  the 
fact  that  the  purchased  stock  was  pledged 
to  the  seller  as  collateral,  for,  as  we  have 


seen,  the  pledgor  still  has  property  in  (be 
pledge.  This  being  true,  the  defendants  have 
yet  some  property  which  they  have  not  re- 
turned so  as  to  accomplish  rescission  or  to 
establish  entire  failure  of  consideration,  ob- 
viating the  necessity  of  giving  notice  of  their 
renunciation  of  the  contract  As  to  notice 
of  rescission,  the  principle  is  thus  stated: 

"If  a  party  means  to  rescind  a  contract  be- 
cause of  the  failure  of  the  other  party  to  per- 
form it,  he  shoQld  give  a  dear  notice  of  his 
intention  to  do  so,  unless  the  contract  itself 
dispenses  with  sach  notice,  or  unless  notice  be- 
comes unneeesaary  by  reason  of  the  conduct  of 
the  parties."  18  0.  3.  619;  Hennessy  v.  Ba- 
con, 137  U.  S.  78, 11  Snp.  Ct  17,  34  L.  Ed.  605; 
St.  Begis  Paper  Co.  v.  Santa  Clara  Lumber 
Co.,  186  N.  Y.  89,  78  N.  D.  701. 

The  answer  is  utterly  silent  aboat  notice, 
or  any  excuse  dispensing  with  it,  within 
the  meaning  of  the  rule  thus  laid  down.  The 
answer  is  defective  as  a  plea  of  rescission. 

The  defendants  do  not  pretend  to  count 
npcm  damages  as  a  counterclaim  against  the 
note.  Falling  In  pleading  rescission,  if  they 
would  recover  damages,  they  must  allege  the 
breaches  of  the  eoatract  by  the  i^ntlff  upon 
whldi  they  rely.  The  effort  of  the  answer 
Is  to  show  that  the  plaintiff  and  his  asso- 
ciates accepted  the  renunciation  of  the  con- 
tract by  Ecdes  and  took  possession  of  the 
property.  This  was  denied  by  the  plaintiff, 
and  the  Jury  by  its  verdict  has  finmd  that 
his  position  is  correct 

[6]  In  brief,  the  plaintiff  has  sabstantlally 
pleaded  a  case  showing  that  he  has  partly 
performed  bis  contract  and  that  further  pw- 
formance,  on  his  part  at  least,  was  waived 
by  the  defendants  In  contracting  with  him 
individually.  The  defendants  have  not 
shown  by  their  answer  that  they  took  ad- 
vantage of  their  right  to  rescind  the  contract, 
in  that  they  fall  to  aver  notice  thereof.  They 
have  not  assigned  in  their  answer  any  breach 
of  tlie  contract  by  the  plaintiff  not  Included 
in  their  waiver,  as  a  l^ial  condusion  to  be 
drawn  from  the  allegations  of  the  complaint 
Neither  have  they  eounterclalmed  against  the 
note  in  damages.  Having  placed  the  pISIn- 
tiff  in  a  position  to  sue  them  as  fin  individual 
without  reference  to  the  shortc<«nlng8  of  his 
cocon tractors,  the  most  they  could  have  done 
was  to  counterdalm  against  him  for  dam- 
ages. They  have  not  done  this.  The  provi- 
sion of  the  contract  that  either  party  should 
have  the  right  to  reassume  possession  on 
failure  of  the  other  party  to  perform  is  evi- 
dently collateral  to  the  prindpal  undertak- 
ing, which  on  the  part  of  the  defendants,  as 
the  pleadings  disdose,  is  to  pay  a  certain 
sum  of  money  absolutely  and  at  all  events. 
Recaption  of  the  property  was  a  permissible 
but  not  an  exduslve  remedy  for  the  plain- 
tiff. 

The  judgment  was  right,  and  must  be  af- 
firmed. 
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WOOD  et  al.  v.  SYRACUSE  SCHOOL  DI8T. 
NO.  I  (three  oases).* 

(Nos.  22252,  22254,  22255.) 

(Supreme  Court  of  Kansas.  -  Dec.  11,  1920.) 

(Svtlahu*  hv  Ht«  Court.) 

1.  Eminent  domain  «=9l3l— "Full  compensa- 
tion" means  difference  Between  value  before 
and  Immediately  after  taking. 

The  own  AT  of  lands  appropriated  for  public 
use  is  entitled  to  "fyll  compensation,"  which  is 
measured  by  the  difference  between  the  vaiue 
of  the  lands  before  and  immedately  after  their 
appropriation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  S^rst  and  Second  iSeries,  Full 
Compensation.] 

2.  Eminent  d»maln  <S=>222(4)— Instruotlon  on 
damages,  using  language  employed  by  Wit- 
nesses on  question  of  value,  held  proper. 

On  an  appeal  from  an  award  of  apprais- 
ers to  assess  the  damages  for  lands  taken  for 
an  additional  school  site,  the  witnesses  who 
testified  to  the  value  of  the  lands  used  the 
terms  "actual  value,"  "market  value,"  and 
"fair  or  reasonable  value"  as  equivalent  ex- 
pressions, and  the  court  did  likewise  in  an  in- 
struction.   Held,  the  instruction  was  proper. 

3.  Appeal  and  error  <@=>58l(2),  586(3)— Ex- 
ceptions to  rulings  should  not  be  reproduced 
In  the  abstract;  substance  of  testimony  to 
be  stated  In  abstract 

All  exceptions  are  abolished  by  the  amend- 
ed Code  of  1909.  Even  in  those  cases  where 
the  trial  court  permits  the  practice  of  saving 
exceptions  to  rulings,  the  exceptions  should 
not  be  reproduced  in  the  abstract.  The  sub- 
stance of  the  testimony  on  the  material  points 
only  should  be  stated,  and  in  moat  instances 
the  substance  can  best  be  stated  in  the  nar- 
rative form.  The  continued  violation  of  rule 
6  (157  Pac.  vii)  with  relation  to  abstracts  may 
require  the  dismissal  of  appeals  or  the  strik- 
ing of  the   abstracts  from  the  files. 

"  fA(Ui«onaI  BvOabu*  by  Editorial  Btaf.) 

4.  Eminent  domain  ®=323S(6)— Objeotlon  to 
any  testimony,  until  owners  proved  owner* 
ship,  held   properly   overruled. 

On  an  appeal  from  an  award  of  commis- 
sioners to  assess  damages  for  lands  taken  for 
an  additional  school  site,  the  district's  objec- 
tion to  any  testimony,  until  the  owners  showed 
that  they  owned  the  several  tracts,  was  prop- 
erly overruled,  where  the  school  board  had 
paid  the  money  to  the  county  treasurer  for 
the  use  of  such  owners. 

6.  Eminent  domain  «s>202 (4)— Evidence  that 
lands  taken  contained  valuable   deposits  of 
gravel  held  admissible. 
On  appeal  from  an  award  of  commission- 
ers to  assess  damages  for  land  taken  for  an 
additional  school  site,  testimony  that  it  con- 
tained valuable  deposits  of  gravel  was  admis- 
aible  in  order  to  determine  its  marset  value, 
aa  any  legitimate  use  to  which  it  may  be  ap- 
plied,   ^eluding    that    most    advantageous    to 
the  owner,   may  be  considered. 
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6,  Evidence  «c»l4a(l)— As  to  raeent  sales  of 
other  lands  admissible  on  question  of  value. 

On  an  appeal  from  an  award  of  commis- 
sioners to  assess  damages  for  lands  taken  for 
an  additional  school  site,  evidence  showing 
recent  sales  of  similar  property  in  the  same 
location  is  admissible  as  bearing  on  the  Talue 
of  the  land  taken. 

Appeal  from  District  Gonrt,  Hamilton 
County. 

Ben  A.  Wood,  Wlllard  G.  Minor,  and  Kath- 
ryn  Rigdon  appealed  to  the  district  court 
from  the  award  of  commissioners  to  assess 
damages  for  lands  taken  by  Syracuse  School 
District  No.  1  for  an  additional  school  site. 
Cases  consolidated,  and  verdict  rendered  for 
damages  exceeding  the  awards,  and  the 
district  appeals.    Judgments  affirmed. 

Oeorge  Gettj',  of  Syracuse,  for  appellant. 
L.  A.  Madison  and  Carl  Van  Riper,  both 
of  Dodge  City,  for  appellees. 

PORTER,  J.  The  school  district  insOtnted 
proceedings  to  condemn  property  for  an  ad- 
ditional school  site  and  playgrounds.  Among 
the  owners  of  the  land  taken  are  the  appel- 
lees, who  were  dissatisfied  with  the  award  of 
the  commissioners,  and  appealed  to  the  dis- 
trict court,  where  the  cases  were  consolidated 
and  trial  had  before  a  Jury,  resulting  in  a 
verdict  for  damages  for  larger  amounts  than 
the  cCHumlssloners  had  allowed.  The  school 
board  brings  the  cases  here  for  review  and 
assigns  a  number  of  errors. 

[4]  An  examination  of  the  record  c(m- 
flrms  the  impression  which  the  court  gained 
at  the  oral  argwnent,  which  was  that  none 
of  the  matters  complained  of  are  of  sufficient 
importance  to  warrant  a  reversaL  The  ap- 
pellant objected  to  any  testimony  until  the' 
appellees  should  produce  evidence  to  show 
that  they  were  the  owners  of  the  several 
tracts  of  land.  The  court  Inquired  if  the 
money  had  been  paid  to  the  coimty  treasurer 
by  the  school  board  for  the  use  of  these  par- 
ticular persons,  and,  being  assured  by  the  at- 
torney for  the  board  that  the  money  had  been 
paid  for  that  purpose,  overruled  the  objec- 
tion, holding  that  the  proceedings  having 
been  Instituted  by  the  board,  the  question  of 
ownership  could  not  be  raised  at  that  time. 
The  one  issue  brought  to  the  district  court 
was  the  value  of  the  lands  taken.  Besides, 
there  is  no  contention  that  the  appellees  were 
not  the  owners  of  the  property.  The  ob'jec- 
tion  to  the  testimony  was  properly  overruled. 

There  was  no  error  in  the  refusal  to  strike 
out  the  evidence  with  reference  to  the  de- 
scription of  the  lots  and  tracts  of  land  in- 
volved, upon  appellant's  theory  that  the  re- 
port of  the  condemnation  proceedings  was 
the  best  evidence.  Aside  from  the  fact  that 
there  was  no  dispute  over  the  description 
of  the  lands,  the  evidence  respecting  the  lo- 
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cation  of  the  lots  was  prellminaty  for  the 
purpose  of  showing  the  value. 

[S,  6]  The  admission  of  testimony  showing 
that  there  were  valuable  deposits  of  gravel 
on  some  of  the  lands  was  not  error.  It  has 
been  held  that.  In  order  to  determine  the 
market  value  of  the  land  taken,  any  legiti- 
mate use  to  which  it  may  be  applied,  includ- 
ing that  which  is  most  advantageous  to  the 
owner,  may  properly  be  considered.  Ball- 
way  Co.  V.  Weldenmanri,  77  Kan.  300,  94 
Pac.  146;  McKnlght  v.  Wichita,  83  Kan. 
7,  109  Pac.  994.  Evidence  showing  recent 
sales  of  similar  property  in  the  same  location 
was  competent  as  having  some  bearing  on  the 
question  of  the  value  of  the  property  In- 
volved. 

[1,2]  It  is  Insisted  that  the  instructions  con- 
fused the  jury,  because  in  some  the  court  re- 
ferred to  "market  value" — in  others  to  "fair" 
or  "reasonable  value";  that  there  Is  a  distinc- 
tion between  "reasonable  value"  and  "market 
value";  and  that  the  first  expression  is  not 
80  broad  as  the  latter.  The  appellant  as- 
sumes that  the  only  thing  the  jury  could 
consider  was  the  "market  value";  whereas, 
that  is  merely  one  of  several  elements.  The 
Constitution  (section  4,  art  12)  declares 
that  no  right  of  way  shall  be  appropriated 
to  the  use  of  any  corporation  until  "fuU 
oomi>ensation"  therefor  be  first  made  in 
money,  or  secured  by  deposit,  etc.  It  makes 
no  mention  of  "market  value,"  and  an  exam- 
ination of  all  the  statutes  providing  for  the 
appropriation  of  private  property  for  pub- 
lic use  falls  to  disclose  any  reference  to  "mar- 
ket value."  The  statute  which  authorizes 
foreign  corporations  to  appropriate  land  for 
a  water  plant  provides  that  the  commis- 
sioners shall  determine  "the  value  of  the 
.land,  crops,  buildings,  and  other  improve- 
ments" and  "all  other  damages  sustained," 
etc.  The  statute  authorizing  the  condemna- 
tion of  lands  for  railroads  provides  that  the 
commissioners  shall  "appraise  the  value"  of 
the  land  taken  and  the  "damages  thereto." 
The  statute  giving  dtles  of  the  second  class 
power  to  exercise  the  right  of  eminent  do- 
main provides  that  the  city  shall  make  the 
person  whose  property  shall  be  taken  or  in- 
jured "adequate  compensation"  therefor  (sec- 
tion 1745,  Gen.  Stat  1915),  and  the  statute 
relating  to  the  appropriation  of  lands  for 
school  purposes  provides  for  condemning  and 
appraising  the  "value"  of  the  site  so  selected. 
Where  a  school  building  had  been  erected 
upon  a  site  to  which  the  district  had  not  the 
title,  the  land  may  be  condemned  and  the 
commissioners  are  required  to  appraise  the 
land  "at  its  value."  So  that  we  have  the 
statutes  speaking  of  the  "value"  and  "ade- 
quate compensation,"  but  nowhere  referring 
either  to  "reasonable  value"  or  to  "market 
value,"  while  the  Constitution  speaks  of  the 
same  thing  as  "full  compensation."  Bou- 
vier's  Law  Dictionary  (Bawle's  3d  Bev.), 
in  defining  "value,"  says: 


"As  naed  in  reference  to  lands  taken  onder 
eminent  domain,  it  is  a  relative  term,  depend- 
ing on  the  circumstances.  Salable  value,  ac- 
tual valne,  and  cash  value  all  mean  the  same 
thing  and  are  designed  to  effect  the  same  pur- 
pose."   Page  3387. 

In  some  of  the  decisions,  as  in  O.,  K.  ft 
N.  Bly.  Co.  v.  Broquet  47  Kan.  671,  28  Pac. 
717,  and  in  C.,-  K.  &  W.  Bid.  Co.  v.  Parsons, 
61  Kan.  40S,  32  Pac.  1083,  it  has  been  held 
that  the  damages  may  be  determined  by  as- 
certaining the  difference  between  the  cash 
market  value  of  the  property  before  and 
immediately  after  its  appropriation;  but  In 
Railroad  Co.  v.  Schmuck,  69  Kan.  272,  275,  76 
Pac.  836,  it  was  said: 

"Yet  it  cannot  be  denied  that  generally  the 
more  accurate  rule  was  laid  down  in  W.  &  W. 
Rid.  Co.  V.  Kuhn,  38  Kan.  104,  16  Pac.  76,  a« 
follows:  The  measure  of  damage  caused  by 
the  appropriation  of  a  right  of  way  by  a  rail- 
road is  the  difference  in  value  before  the  ap- 
propriatiou  and  immediately  thereafter.' "  (fi) 
Kan.  276,  76  Pac.  837. 

In  the  case  just  cited  the  jndgmoit  -was 
reversed  and  a  new  trial  ordered  because  the 
couit  had  given  an  instruction  to  allow  as 
damages  the  fair  market  value  of  the  land, 
and  the  value  of  the  land  consisted  dilefly 
in  the  minerals  found  beneath  its  surface, 
and  evidence  as  to  the  value  of  this  right 
had  been  offered  to  show  an  element  in  miti- 
gation of  damages.  It  Is  hardly  conceivable, 
in  the  present  cases,  that  the  Jury  was  misled 
by  the  fact  that  the  witnesses  and  the  court 
spoke  of  the  "actual"  and  "reasonable  val- 
ne" and  of  "market  value."  The  jury  nn- 
derstood  that  it  was  to  find  the  difference^ 
if  any,  between  the  valne  of  the  lands  before 
and  immediately  after  they  were  appro- 
priated. 

[3]  What  purports  in  these  cases  to  be  an 
abstract  Is  Instead  a  transcript,  setting 
forth  everything  that  transpired  in  taking 
the  testimony.  After  each  ruling  adverse 
to  the  appellant  there  appears  the  follow- 
ing statement:  "To  which  ruling  of  the  court 
the  defendant  at  the  time  duly  excepted." 
It  Is  no  longer  necessary  for  the  party 
against  whom  a  ruling  is  made  to  save  an  ex- 
ception. The  Revised  Code  does  away  with 
all  exceptions,  and  it  is  sufficient  for  the  rec- 
ord to 'show  that  the  ruling  complained  of 
was  made  over  the  appellant's  objection.  The 
practice  of  saving  exceptions,  not  only  serves 
no  useful  purpose,  but  It  prolongs  the  trial 
of  a  case  and  incumbers  the  record;  and 
even  where  the  trial  court  has  permitted  the 
practice,  no  reference  should  be  made  to  ex- 
ceptions tn  the  abstract  Labeling  a  tran- 
script of  the  evidence  an  "abstract"  cannot 
make  it  one.  The  substance  of  the  testi- 
mony on  the  material  points  only  should 
be  stated,  and  in  most  instances  it  will  be 
found  that  the  substance  can  best  be  stated 
in  the  narrative  form,  thus  avoiding  the  use- 
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less  repetltton  of  questions  and  answers.  Of 
coarse,  there  will  be  occasional  Instances 
where  the  exact  lan^age  of  some  question  or 
answer  becomes  material  for  a  proper  review 
of  a  ruling.  The  old  case-made  was  abolish- 
ed, and  the  abstract  substituted,  to  simplify 
the  record  and  to  lighten  the  labors  of  the 
court  and  counsel,  by  enabling  counsel  the 
more  easily  to  present,  and  the  court  the 
more  readily  to  grasp,  the  real  issues  pre- 
sented by  the  appeal.  The  court  may  be 
compelled  to  adopt  what  might  seem  the 
harsh  measure  of  dismissing  an  appeal,  or 
striking  from  the  record  the  abstract,  where 
the  rule  is  violated. 

In  these  cases  the  Judgments  are  affirmed. 

All  the  Justices  concurring. 


<108  Kan.  2S) 

LOTZ  V.  KANSAS  CITY  (two  cases). 
(Nos.  22569,  22695.) 

(Supteue  Court  of  Kansas.    Dec.  11,  1920.) 

(Syttdbua  Jn/  the  Court.) 

1.  Emiaeat  domain  «=»238(2)  —  "Partial  re- 
ports" of  commissioners  are  final  as  to  tracts 
Inelnded  therein. 

The  provisions  of  sections  1284-1267,  Oen- 
eral  Statutes  of  1916,  authorizing  commission- 
ers, appointed  to  appraise  and  assess  the  dam- 
ages to  property  taken  for  public  use  in  cities 
of  the  first  class,  to  malce  partial  reports  from 
time  to  time,  are  construed,  and  Mid,  that  such 
reports  are  partial  only  in  the  sense  that  they 
do  not  embrace  all  the  property  to  be  taken 
and  condemned;  they  are  final  as  to  the  partic- 
ular lots  and  tracts  of  land  included  therein. 

2.  Eminent  domain  «=9238(4)  —  Appeal  from 
award  In  partial  report  mast  be  taken  within 
10  days. 

The  landowner  who  desires  to  appeal  from 
the  award  shown  by  such  partial  report  must 
appeal  within  10  days  from  the  filing  of  the  re- 
port 

3.  Enlnsnt  domain  4s>238(l)— Court  has  Ju- 
rlsdlotlon  on  appeal  from  partial  report, 
though  final  report  Is  tiled  afterwards. 

The  jurisdiction  of  the  district  court  in 
an  appeal  from  a  partial  report  of  commis- 
sioners is  in  no  wise  affected  by  the  fact  that 
the  appraisers  in  their  final  report,  filed  after- 
wards, show  a  complete  record  of  their  entire 
proceedings,  induding  the  findings  made  in  the 
partial  report. 

4.  Eminent  domain  4S3238(4)— Owner  held  not 
entitled  to  question  his  appeal  bond.  . 

Where  the  surety  on  the  appeal  bond  of  a 
landowner  signs  the  affidavit  qualifying  as 
surety  but  fails  to  sign  the  body  of  the  bond, 
and  no  objection  to  the  sufficiency  of  the  l>ond 
is  raised  by  the  dty,  the  landowner  cannot 
urge  the  defect  in  order  to  defeat  the  jurisdic- 
tion of  the  district  court. 


S.  Eminent  domain  4=9238(4)— Owner's  mo- 
tion to  vacate  entire  proceedings  after  sec- 
ond verdict  on  appeal  from  award  held  prop- 
erly denied. 
Within  10  days  from  the  filing  of  the  par- 
tial report  of  appraisers  the  landowner  duly 
appealed  to  the  district  court  There  was  a 
trial  and  verdict  in  his  favor  increasing  the 
amount  of  his  damages.  Both  parties  were  dis- 
satisfied, and  the  court  set  the  verdict  aside. 
The  second  trial  resulted  in  a  verdict  for  a 
sum  considerably  less  than  the  award  fixed  by 
the  appraisers.  The  landowner's  motion  for 
a  new  trial  was  overruled,  whereupon  he  filed 
a  motion  to  vacate  the  entire  proceedings, 
claiming  that  the  district  court  had  no  jurisdic- 
tion by  reason  of  a  technicsl  defect  in  the  ap- 
peal bond  given  by  him,  and  on  the  further 
ground  that  no  appeal  lies  from  an  award  in 
a  partial  report  Held,  thst  the  motion  to  va- 
cate was  properly  overruled. 

Appeal  from  District  Court,  Wyandott* 
County. 

Adolph  Lotz,  Jr.,  appealed  from  an  award 
In  a  partial  report  of  commissioners  to  assess 
the  value  of  land  condemned  by  the  dty  of 
Kansas  City,  and  after  verdict,  the  grant  of 
a  new  trial,  and  a  second  verdict.  Ills  motion 
for  a  new  trial  was.  denied,  and  his  motion  to 
vacate  the  entire  proceedings  was  overruled, 
and  be  appeals.    Affirmed. 

H.  B.  Dean  and  Tfaos.  A.  Pollock,  both  of 
Kansas  City,  for  appellant 

Hugh  J.  Smltb,  City  Atty.,  and  A.  H.  Skin- 
ner and  William  N.  Drennan,  Asst  City 
Attys.,  all  of  Kansas  City,  for  appellee. 

PORTEB,  J.  Adolph  Lotz,  Jr.,  was  one  of 
several  owners  of  property  in  Kansas  City, 
Kan.,  which  the  dty  desired  to  condemn  for 
the  purpose  of  widening  a  street  The  oom- 
missloners  appointed  by  the  district  court 
to  find  the  value  of  the  property  and  to  award 
the  damages  for  Uie  property  taken  allowed 
Lotz  $2,475.  He  was  dissatisfled  and  appeal- 
ed from  the  proceedings  to  the  district  court, 
where  there  was  a  trial  before  a  jury  and  a 
verdict  awarding  him  $3,112.60.  This  amount 
was  satisfactory  neither  to  him  nor  to  the 
dty,  and  each  party  filed  a  motion  for  a 
new  trial,  which  the  court  granted. 

On  the  second  trial  the  Jury  awarded  Lotz 
only  $2,060  and  the  court  refused  to  grant 
him  a  new  trial.  He  then  filed  a  motion  ask- 
ing the  court  to  vacate  tbe  entire  proceedings 
on  the  ground  that  the  court  bad  no  Juris- 
diction of  his  appeal.  This  was  overruled, 
and  he  brings  the  proceedings  here  for  re- 
view. 

[1-3]  The  commissioners  filed  a  partial  re- 
port on  June  15,  1916,  which  covered  their 
findings  with  respect  to  several  tracts  of 
Und,  induding  that  of  the  plaintilT.  Within 
10  days  thereafter  he  presented  to  the  com- 
missioners his  appeal  bond  whlcb  tliey  ai>- 
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proved  and  he  filed  It  With  the  dty  derk. 
On  July  25,  1916,  the  commlBsloners  filed 
their  final  report  referring  therein  to  the 
partial  report  and  setting  forth  again  their 
finding  made  In  the  partial  report 

The  plaintiff  now  contends  that  his  appeal 
was  premature.  There  Is  no  merit  in  this. 
The  statute  provides  that  the  commissioners 
"may  from  time  to  time  make  partial  re- 
ports, and  npon  completing  their  duties  shall 
make  a  final  report  All  reports  shall  be 
la  writing  and  filed  In  the  office  of  the  city 
derk."  Section  1264,  Gen.  Stat  1916.  Sec- 
tion 1265  provides  that  the  appraisers  shall, 
"in  their  reports,  accurately  describe  the 
lands  by  them  set  off  and  appropriated,  the 
purpose  for  which  the  game  are  taken,  the 
name  of  such  owner,  If  known,  and  shall 
appraise  each  owner's  Interest  and  assess  his 
damages  separately,  if  his  title  can  be  as- 
certained from  the  public  records  in  the  of- 
fice of  the  register  of  deeds."  The  section 
Immediately  following  requires  that  the  city 
derk  "shall  forthwith,  upon  any  report  being 
filed  in  bis  office,  prepare  and  deposit  a  copy 
thereof  In  the  office  of  the  treasurer  of  such 
dty,"  and  farther  provides  that  upon  the 
recording  In  the  office  of  the  register  of  deeds 
of  a  copy  of  such  report,  the  right  to  the 
possession  of  the  lands  condemned  shall  vest 
In  the  dty  and  the  dty  shall  have  the  right 
to  forthwith  take  possession  thereof.  Section 
1267  provides  that  appeals  may  be  taken  by 
the  party  aggrieved  in  the  same  manner  as 
from  the  judgment  of  a  Justice  of  the  peace 
to  the  district  court. 

The  purpose  of  the  statute  providing  for 
partial  reports  from  time  to  time  is  readily 
seen.  There  may  be  many  owners  Interested 
In  the  several  tracts  of  land  which  must  be 
condemned  for  a  street  and  it  may  be  to 
the  interest  of  the  city  to  take  possession  of 
portions  or  tracts  when  they  are  condemned, 
and  before  the  final  report  is  made.  When 
the  partial  report  in  this  case  was  filed,  the 
appraisers  were  not  ready  to  report  in  full 
upon  all  the  various  tracts  of  land,  but  the 
report  was  partial  only  In  the  sense  that 
it  did  not  embrace  all  the  property  that  was 
to  be  taken  and  condemned.  It  was  final  as 
to  those  particular  lots  and  tracts  of  land 
Which  were  Included  in  the  partial  report 
The  plaintiff  was  obliged  to  take  his  appeal 
within  10  days  from  the  filing  of  the  partial 
report,  and  the  itiere  fact  that  the  appraisers 
saw  fit  in  their  final  report  to  show  a  com- 
plete record  of  their  entire  proceedings  could 
not  deprive  the  district  court  of  jurisdiction 
of  an  appeal  duly  taken  from  the  award 
made  in  the  partial  report 

It  Is  Insisted  that,  because  the  surety  on 
the  bond  failed  to  sign  the  body  of  the  bond 
and  signed  only  the  affidavit  qualifying  as 
surety,  the  bond  was  fatally  defective.  But 
his  mere  failure  to  formally  sign  the  bond 


under  the  name  of  the  prlndpal  would  not 
relieve  him  from  liability.  Besides,  the 
dty  raised  no  objections  to  the  snffidency  of 
the  bond.  It  was  sufficient  to  perfect  the 
appeal,  and,  if  objection  had  been  made  to 
its  form,  It  would  have  been  the  duty  of  the 
trial  court  to  allow  plaintiff  time  to  correct 
the  bond.  See  Haas  v.  Lees,  18  Kan.  449, 
where  the  court 'said: 

"Appeals  are  favored,  and  mere  teclisical  de- 
fects or  omissions  are  to  be  disregarded,  aa 
far  as  possible,  witiiont  obstrncting  the  course 
of  jostice."     Syl.  par.  2. 

[4,  8]  It  seems  that  early  In  the  proceed- 
ings, while  the  appellant  was  anxious  to 
have  his  appeal  in  the  district  court  heard, 
he  filed  a  motion  asking  for  an  order  direct- 
ing the  city  clerk  to  certify  to  the  district 
court  the  appeal  bond.  The  attorney  for  ap- 
pellant verified  the  motion,  and  in  his  affida- 
vit stated  that  within  10  days  after  the  fil- 
ing of  the  report  of  the  commissioners  ap- 
pellant had  filed  his  bond  with  good  and  sufi9- 
dent  surety;  "said  bond  bdng  in  all  re- 
si)ect8  as  required  by  law."  Apparently  the 
appellant  was  well  satiafled  with  the  regular- 
ity of  all  the  proceedings  and  the  suffldency 
of  his  appeal  until  the  result  of  the  second 
trial,  when  the  jury  returned  a  verdict  for 
a  sum  considerably  less  than  the  original 
award,  and  the  court  had  overruled  hla  mo- 
tion for  a  new  triaL 

Tlie  Judgment  is  affirmed. 

All  the  JustlceB  concurring. 


(108  Kan.  US) 
STATE  V.  HANGER.    (No.  22886.) 
(Supreme  Court  of  Kansas.     Deo.  11,  1920.) 

(SyllabuM  bv  the  Court.) 

1.  Intoxicating  liquors  ®=»236(6</2)— Evldeaea 
sufficient  to  prove  unlawful  possession. 

There  was  evidence  sufficient  to  prove  that 
the  defendant  bad  intoxicating  liquor  In  hia 
pOMession. 

2.  Criminal  law'  ^=3370— Sale  of  same  klad  ef 
liquor  at  same  place  Is  admisslbit  In  proseen- 
tion  for  unlawful  possession. 

On  a  charge  of  unlawfully  having  possession 
of  intoxicating  liquor,  it  is  proper  to  prove  that 
the  person  charged  did,  on  the  day  tliat  the 
liquor  was  found,  sell  intoxicating  liquor  of 
the  same  Icind  at  the  same  place. 

3.  Criminal  law  €:=>656(2)— Trial  court  may 
admonish  witness  to  answer  truthfully. 

A  trial  court  may  admonish  an  evasive  wit- 
nebs  to  answer  questions  truthfully.  - 

4.  Criminal  law  «=»656(2)  —  Instruction  tn 
clerk  to  properly  swear  witnsaset  Is  proper. 

It  is  not  error  for  a  court  to  instruct  the 
clerk  to  properly  swear  the  witnesses. 


ASsFor  otlMr  cues  see  (sme  topic  and  KBY-NUMBER  In  all  Kty-Nambwad  DItMta  aad  bidem 


Digitized  by 


Google 


Kan.) 


STATE  T.  HAKOEB 
<MI  P.) 


1068 


S.  Crimlaal  law  «=s656(2)  —  Corre«t  Intnic- 

tion  to  charaoler  wItRMS  a*  to  manaar  of  an- 

•woring  not  error. 

It  Is  not  necessary  for  a  trial  eonrt  to  in- 

atmct  witnesses  called  to  prove  genera]  repn- 

tation  for  truth  and  veracity  bow  to  answer 

qnestiona;    bat,  if  such  instmctiona  are  given 

and  are  i^ven  correctly,  no  error  la  committed. 

Ai>peal  from  District  Ooort,  Donglas 
County. 

J.  A.  Hanger  waa  convicted  of  nnlawfoUy 
having  intoxicating  Uqnor  In  Iiia  possession, 
and  he  appeals.   Affirmed. 

Riling  &  Blllng,  of  Lawrence,  for  appellant. 
Richard  J.  HopUns,  Atty.  Gen.,  and  J.  B. 
Wilson,  of  Lawrence,  for  the  State. 

MARSHALL,  3.  The  defendant  appeals 
ftt>m  a  Judgment  of  conviction  for  nnlawfol- 
ly  having  intoxicating  liquor  in  his  posi^es- 
don  in  violation  of  section  1  of  chapter  216 
of  the  Laws  of  1917,  the  "bone  dry  law." 

[1]  1.  The  first  contention  of  the  defend- 
ant Is  that  the  evidence  was  not  sufficient  to 
prove  that  he  had  intoxicating  liquor  in  his 
possession.  The  evidence  on  that  question 
may  be  summarized  as  follows:  The  sheriff 
testified  that  he  found  four  quarts  of  whisky 
under  the  cushion  in  the  back  seat  of  the  de- 
fendant's automobile  at  his  father's  home, 
and  tliat  the  defendant  said  tliat  the  whisky 
and  antMnobile  were  his.  Another  witness 
testified  that  on  the  same  day  he  boni^t  a 
bottle  of  whisky  from  the  defendant,  for 
which  the  witness  was  to  pay  the  defendant 
|15.  Another  witness  testified  to  the  same 
purchase  of  liquor.  Some  of  the  evidence 
concerning  the  purchase  of  whisky  was  eva- 
sive and  equivocal,  but  all  the  evidence  was 
amply  sufficient  to  prove  that  the  defendant 
had  intoxicating  liquor  in  hla  posBesaion. 

It]  2.  Another  complaint  of  the  defendant 
Is  that  the  court  erroneously  i>ermltted  the 
Btfte  to  introduce  evidence  to  prove  the  sale, 
of  intoxicating  liquor.  That  evidence  tended 
to  show  that,  at  the  place  where  the  liquor 
waa  found  and  on  the  same  day,  the  same 
kind  of  liquor  was  sold  by  the  defendant 
In  State  v.  Reed,  03  Kan.  767,  37  Pac.  174, 
42  Am.  St.  Rep.  822,  this  eonrt  said : 

"As  a  general  rule,  testimony  tending  to  show 
the  commission  of  another  offense  than  tb«  one 
charged  is  not  admissible;  but  where  such 
other  offense  is  intimately  connected  with  the 
one  charged,  important  proof  tending  to  estab- 
lish the  latter  cannot  be  excluded  because  it 
may  tend  to  prove  the  defendant  guilty  of  the 
other  offense."    Syl.  par.  6. 

See,  also,  Statb  v.  Folwell,  14  Kan.  105; 
State  V.  Adams,  20  Kan.  311;  State  v.  La- 
t>ertew,  65  Kan.  674,  41  Pac.  946;  State  v. 
Hansford,  81  Kan.  800,  106  Pac.  738;  State 
▼.  Wheeler,  89  Kan.  160,  166,  ISO  Pac.  666. 

The  evidence  (tf  the  sale  of  liquor  tended 


to  prove  that  (be  defendant  knowingly  liad 
the  liquor  in  his  possession,  and  was  there- 
fore competent 

[S]  8.  Complaint  is  made  of  the  conduct 
of  the  court  toward  the  witnesses  who  testi- 
fied to  the  purchase  of  whisky  from  the  de- 
fendant Those  witnesses  pretended  not  to 
know  what  it  was  they  bought  The  court 
sharply  admonished  them  to  tell  what  the 
Uqnor  was.  There  was  no  error  In  so  do- 
ing. State  V.  Eldred,  8  .Kan.  App.  626,  56 
Pac.  163;  State  v.  Marshall,  95  Kan.  628, 
148  Pac.  675.  There  is  no  reason  for  a  trial 
court's  permitting  a  witness  to  testify  that 
he  does  not  know  whether  or  not  a  liquor 
bought  by  him  to  drink  as  a  beverage  was 
whisky.  Men  who  drink  whisky  recognize 
it  when  they  drink  it;  they  know  whether 
it  is  whisky  or  not,  and  equivocation  on 
that  question  should  not  be  permitted  in  a 
court  of  Justice. 

[4]  4.  Complaint  is  made  of  a  remark  of 
the  oonrt  when  the  witnesses  for  the  defend- 
ant were  sworn;  the  court  said  that  he 
wanted  the  witnesaes  proiierly  sworn.  There 
was  nothing  improper  in  the  remark.  It  may 
have  been  nnneceasary,  but  it  was  not  in  any 
way  prejudicial  to  the  defendant 

[E]  6.  The  defendant  testified  in  his  own 
behalf  and  pnt  witnesses  on  the  stand  to 
prove  that  his  general  reputation  for  tmth 
and  veracity  was  good.  Those  witnesses 
were  confused  about  how  to  answer  the  quea- 
tiona  asked.  The  court  Instructed  some  of 
the  witnesses  concerning  the  questions,  but 
even  then  they  were  confused.  Complaint  la 
made  that  the  instructions  by  the  court  to 
the  witnesses  were  not  full  and  complete.  It 
was  not  incnmboit  on  the  court  to  inform  the 
witneaaes  how  to  answer  the  questions,  al- 
though the  information  given  was  correct 
What  the  court  did  waa  voluntary,  and  was 
not  prejudicial  to  the  defendant 

One  witness  to  the  reputation  of  the  de- 
fendant in  response  to  the  question,  "Is  it 
good  or  bad?"  testlfled,  "I  have  never  talked 
about  hla  reputation  with  any  one,  but  the 
way  he  acta  around  there,  I  would  say, 
yes."  The  court  said:  Oh,  no,  no,  no  I 
You  can't  tell  whether  a  man  is  going  to  tell 
the  truth  by  the  way  he  acts."  There  waa 
no  error  in  what  the  court  said.  The  wit- 
ness Immediately  thereafter  testlfled : 

"Never  talked  with  any  one  about  his  reputa- 
tion." 

"Q.  Yon  never  heard  it  questioned?  A  I 
never  heard  it  questioned." 

That  evidence  was  competent  and  waa  ad- 
mitted. 

The  evidence  of  another  witness  la  ab- 
stracted as  follows : 

"Q.  Mr.  Johnson,  do  you  know  what  his  gen- 
eral repatation  is  In  this  community  for  tmth 
and  veracity?    Yon  have  to  answer  that  yea 
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or  no.  A.  Wby,  I  don't  know  anything  only  he 
was  a  right  good  neighbor,  and  I  never  heard 
anything  wrong  abont  him  in  any  shape." 

That  was  stricken  ont  The  witness 
farther  testified: 

"Q.  Mr.  Johnson,  you  have  to  answer  yes 
or  no.  Do  yon  know  now  '^hat  his  general  rep- 
utation is  in  this  community  for  truth  and  ve- 
racity?   A.  I  think  his  reputation  is  good." 

The  last  answer  was  competent  and  does 
not  appear  to  have  been  excluded. 

Other  complaints  are  presented,  bnt  they 
are  witbont  merit. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(10$  Kan.  32) 

AXTELL  V.  CITY  OF  NEWTON.* 
(No.  22585). 

(Supreme  Coiat  of  Kansas.    Dee.  11,  1920.) 

(8yUdbu$  hit  tt«  Oouri.) 

1.  Appeal  and  error  «S!>I73(I3)— Plaintiff 
olaimlng  neglloenoe  on  one  gronnd,  cannot 
take  a  different  ground  on  appeal. 

Where  one  is  injured  by  a  large  stone 
falling  on  him  in  an  alley,  and  in  an  action 
against  the  city  for  damages  on  account  of  the 
injuries  sustained  by  him  bases  his  right  to 
recov.er  on  the  knowledge  of  the  city  that  the 
stone  was  so  placed  that  it  was  liable  to  fall, 
he  cannot,  in  the  Supreme  Court,  secure  a 
reversal  of  the  judgment  against  him  by  there 
contending  for  the  first  time  that,  even  if  the 
city  did  not  know  of  the  dangerous  condition 
of  the  stone,  it  is  liable,  because  the  stone 
was  an  obstruction  in  the  alley. 

2.  Trial  «=s>260( I)— Requested  Instmotlons 
covered  by  those  given  are  properly  rsfused. 

Where  the  substance  of  instructions  re- 
quested are  given,  there  is  no  error  in  refus- 
ing to  give  those  requestea. 

3.  Municipal  corporations  «=>762(3)— KnowN 
edge  of  city  and  request  of  Its  oommlssioner 
held  not  to  authorize  obstruction  In  allqr. 

Knowledge  on  the  part  of  the  city  that 
there  is  an  obstruction  in  an  alley,  and  a  re- 
quest from  the  street  commissioner  that  the 
obstruction  be  kept  within  certain  limits,  do 
not  amount  to  authority,  or  express  permission 
to  keep  the  obstruction  in  that  place. 

Appeal  from  District  Cktnrt,  Harvey 
County. 

Action  t^  Oeorge  Axtell,  an  infant,  by  bis 
next  friend,  A.  H.  Axtell  against  the  City  of 
Newton.  Judgm^it  for  defendant  and  plain- 
tiff  appeals.    Affirmed. 

J.  D.  Houston,  of  Wichita,  BEra  Branine, 
of  Newton,  and  H.  W.  Hart,  of  Wichita,  for 
appellant 

r.  L.  Martin,  of  Wichita,  and  H.  a  Bow> 
man,  of  Newt<»i,  for  appellee. 


MABSHALL,  J.  The  plaintiff,  a  boy  10 
years  old,  by  his  next  friend,  commenced  this 
action  to  recover  Judgment  for  injuries  sus- 
tained by  him  in  an  alley  in  the  city  of  New- 
ton. Judgment  was  rendered  in  favor  of  the 
defendant,  and  the  plaintiff  appeals.  He 
was  injured  by  a  stone  weighing  about  a  Um 
falling  on  his  foot,  crushing  it  so  that  am- 
putation was  necessary  to  save  his  life.  The 
stone  was  the  property  of  a  dealer  In  monn- 
ments,  and  had  been  in  the  alley  with  the 
knowledge  of  the  city  for  a  number  of 
months.  The  boy  was  passing  through  the 
alley,  and  by  coming  in  contact  with  the 
stone  caused  it  to  fall  on  him. 

[1]  1.  The  principal  proposition  argaed 
by  the  plaintUf  is  that  the  city  is  liable  be- 
cause It  permitted  the  stone  to  remain  in  the 
alley,  notwithstanding  that  the  city  did  not 
know  that  the  stone,  at  the  time  of  the  Ijijory 
to  the  plaintiff,  was  liable  to  fall,  and  was 
therefore  dangerous  to  any  one  who  might 
pass  by  it  The  petition  was  broad  enough  to 
enable  the  plaintiff  to  recover  on  this  ground, 
and  the  evidence  tended  to  establish  the  facts 
that  were  necessary  to  prove  to  recover  there- 
on, bnt  it  does  not  appear  that  the  plaintiff 
sought  to  recover  on  this  theory,  or  that  It 
was  presented  to  the  trial  court,  unless  on 
the  hearing  of  the  motion  for  a  new  trIaL 
The  defendant  insists  that  the  question  was 
then  presented  for  the  first  time,  but  the 
plaintiff  contends  that  the  question  was  in 
the  case  from  the  beginning.  This  makes 
necessary  an  extensive  examination  of  tbe 
petition,  the  plalntifTs  trial  statement,  tbe 
instructions  requested  by  the  plaintiff,  and 
the  questions  submitted  to  the  Jury,  from 
each  of  which  we  quote.  The  petition  in  part 
alleged: 

"That  on  said  28th  day  of  September,  1917, 
and  for  a  long  time  prior  thereto,  said  defend- 
ant wrongfully  and  negligently  permitted  a 
large  and  massive  stone,  commonly  known  as 
a  monument,  to  stand  upon  its  irregular  base 
and  be  in  said  public  alley  at  a  point  near  tke 
west  side  thereof,  and  about  100  feet  more 
or  less  from  said  south  end  thereof,  the  more 
exact  distance  said  plaintiff  being  now  unable 
to  state;  and  that  said  stone  or  monnment 
was  about  3  feet  8  inches  high,  abont  2Bi^ 
inches  wide,  and  about  19  inches  deep,  and 
weighed  abont  1,800  or  2,000  pounds;  and  that 
the  base  of  said  stone  or  monument  was  ir- 
regular on  the  bottom,  caused  by  a  triangular 
shaped  portion  thereof  projecting  about  8 
inches  below  the  other  portion  of  the  bottom 
of  said  stone  or  monument,  and  that  said  tri- 
angular shaped  portion,  projecting,  aa  afore- 
said, was  about  the  center  of  said  stone  or 
monument  and  was  about  7  inches  wide  at 
one  end,  and  run  to  a  point  the  long  way  of 
the  bottom  of  said  stone  or  monument  at  a  dis- 
tance of  abont  9  hiches;  and  that  on  account 
of  the  peculiar  construction  and  shape  of  amid 
stone  or  monument  and  the  insecure  emplace- 
ment and  the  irregular  base  of  same,  and  oa 
account  of  the  sloping  surface  of  said   pave- 
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ment  on  which  it  stood,  as  aforesaid,  the  said 
stone  or  monument  was  Insecnre,  easily  nn- 
balanced  and  top  heavy,  and  rendered  easily 
tipped  oyer  and  liable  to  fall  upon  said  pave- 
ment and  on  persons  passing  in  said  alley; 
and  that  said  stone  or  monument,  standing 
and  being  in  the  said  alley,  as  aforesaid, 
waa  a  dangerous  obstruction  to  the  general 
public  and  to  persons  rightfully  using  said 
alley,  and  a  dangerous  object  and  nuisance 
therein,  and  weU  calculated  and  quite 
liable  to  be  tipped  over  and  caused  to  lose  its 
balance  and  fall  upon  said  pavement  or  on  pass- 
ing persons,  by  slight  force,  interference,  or 
contact,  and  even  without  any  force  or  inter- 
ference whatever;  and  that  said  defendant 
negligently  permitted  said  stone  or  monument- 
to  be  and  remain  in  aaid  pubUc  alley,  as  afore- 
said, and  thereby  negligently  obstructed  said 
public  alley  and  endangered  travel  therein,  and 
made  the  pnbUc  use  thereof  dangerous  to  the 
general  public  and  thereby  negligently  created 
a  dangerous  obstruction  and  nuisance  in  said 
alley,  as  aforesaid;  and  that  said  stone  or 
monument  remained  in,  and  was  permitted  to 
remain  In,  such  condition  In  said  alley  for 
such  time,  to  wit,  over  12  months;  that  the 
city  officials  of  said  defendant  in  control  of 
the  streets  and  alleys  of  said  dty  must  and 
should  have  known  thereof,  and  the  plaintiff 
alleges  that  said  defendant  and  its  said  offi- 
cials did  actually  know  thereof.  In  ample  time 
to  have  remedied  the  danger  and  to  have  re- 
moved the  said  obstruction  and  nuisance  and 
thereby  have  avoided  the  injuries  to  said 
plaintiff,  as  herein  set  forth;  and  plaintiff 
further  alleges  that,  notwithstanding  the  same, 
the  said  defendant  negligently  failed  to  take 
any  steps  whatever  to  remove  such  obstruc- 
tion, nuisance,  and  danger  and  avoid  the  in- 
Jury." 

Counsel  for  the  plaintiff,  in  stating  tbe 
case  to  the  Jury,  among  other  things,  said: 

"Now,  the  evidence  wHl  show,  gentlemen  of 
the  jury,  that  this  rock  had  no  business  in 
the  alley.  The  evidence  will  show  that  that 
alley  for  40  years  has  been  dedicated  to  the 
public,  and  we  believe  that  under  the  court's 
Instructions  this  boy  had  as  much  right  to  use 
the  alley  as  he  had  to  use  the  sidewalk  on 
Main  street;  that  this  great  monument  was 
permitted  to  be  set  out  in  this  alley  In  the  con- 
dition it  was  in,  and  as  a  result  of  the  city's 
negligence  in  leaving  this  great  monument  in 
the  alley  as  it  was  this  little  boy  was  injured, 
and  this  condition  is  here,  and  tills  case  is 
for  you  gentlemen  to  decide." 

The  evidence  conclnslvely  showed  that  the 
Btone  was  in  the  alley,  that  it  had  been  there 
'  for  a  number  of  months,  and  that  the  dty  had 
knowledge  of  that  fact  The  Jury  answered 
one  set  of  special  questions,  probably  submit- 
ted at  the  request  of  the  plaintiff,  as  follows: 

"Question  1.  At  the  time  of  and  before  the 
injury  to  the  plaintiff,  was  the  stone  in  ques- 
tion a  menace  and  danger  to  children  or  adults 
who  might  come  in  contact  with  same,  with 
more  or  less  force,  casually,  or  incidentally, 
while  traveling  on  the  pavement  through  said 
alley?     Answer.  Yes. 

"Question  2.  If  yon  answer  the  last  fore- 


going qnestion  in  the  affirmative,  state  for 
how  long  prior  to  the  injury  in  question  had 
the  stone  remained  In  said  condition.  Answer. 
Not  to  exceed  forty-eight  hours  (48). 

"Question  8.  Is  it  not  a  fact  that  the  stone 
in  question  had,  for  at  least  five  or  six  months, 
been  in  such  a  situation  and  so  emplaced  that 
it  was  calculated  to  cause  injury  to  travelers 
in  the  paved  part  of  the  alley,  who  might  come 
in  contact  with  it,  and  thoughtlessly  and  unin- 
tentionally push  or  pull  same  with  slight  force? 
Answer.  No. 

"Question  4.  If  yon  find  that  the  stone  was 
a  menace  and  danger  to  travelers  in  the  alley, 
then  state  if  the  city  officers  or  commission- 
ers knew,  or  by  the  exercise  of  ordinary  care 
should  and  would  have  known,  of  such  danger 
from  said  stone,  in  time  to  have  removed  the 
danger  and  avoided  the  injury  of  plaintiff  by 
the  use  of  ordinary  care  and  prudence  in  the 
premises.     Answer.  No." 

Other  questions  submitted  at  the  request 
of  the  defendant  were  answered  as  follows: 

"(1)  If  you  find  for  plaintiff,  then  state 
fully  In  what  the  negligence  of  defendant  on 
which  you  base  your  verdict  consisted.  Ans. 
Did  not  find  for  plaintiff  and  fouhd  no  negli- 
gence on  part  of  defendant. 

"(2)  Do  you  find  that  the  dty  had  actual 
knowledge  that  the  stone  was  standing  and 
leaning  away  from  the  wall  in  the  position  it 
is  claimed  that  it  was  in  when  plaintiff  touched 
it?     Ans.  No. 

"(8)  If  you  answer  the  last  question  yes, 
what  city  officer  do  yon  find  had  such  knowl- 
edge, and  when  and  how  did  he  acquire  it? 
Ans.  None. 

"(4)  Was  the  stone  that  injured  the  plain- 
tiff standing  in  the  same  position  when  the 
plaintiff  touched  it  that  it  was  in  on  the 
morning  of  the  day  before?    Ana.  No. 

"(6)  Was  said  stone  leaning  up  against  the 
wall  on  the  morning  of  the  day  before  plain- 
tiff was  injured?    Ans.  Yes. 

"(6)  Would  sold  stone,  when  leaning  against 
the  wall,  fall  down  because  of  a  slap  or  touch 
of  the  hand?    Ans.  No. 

"(7)  Did  Mr.  Oilbert,  or  any  other  dty 
officer,  know  that  the  stone  In, question  was 
leaning  away  from  the  wall,  and  in  the  posi- 
tion it  was  in  when  plaintiff  touched  it,  in 
time  to  prevent  the  injury?    Ans.  No. 

"(8)  If  you  answer  the  last  question  Yen, 
state  how  he  gained  such  knowledge.  Ans. 
None." 

Of  the  instructions  requested  by  the  plain- 
tiff, those  that  might  refer  to  the  ground  itt 
recovery  now  presented  were  as  follows: 

"The  jury  are  further  instructed  that  the 
dty  Is  liable  for  negligently  permitting  its 
streets  and  alleys  to  remain  in  a  dangerous  or 
unsafe  condition,  no  matter  how  such  con- 
dition was  caused;  and  any  person  traveling 
upon  the  public  streets  or  alleys  of  a  dty  haa 
a  right  to  use  any  portion  of  a  street  or 
alley  for  that  purpose,  and  has  a  right  to  as- 
sume that  such  street  or  alley  la  in  a  safe  con- 
dition, and  to  act  upon  that  assumption,  rely- 
ing upon  the  belief  that  the  dty  has  performed 
its  duty  and  placed  and  maintained  such  street 
or  alley  in  safe  condition." 
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"The  city  of  Newton  had  authority  and  con- 
trol over  its  public  etreeta  and  alleyis  within 
ita  corporate  limita,  bat  it  waa  ita  duty  to  ez- 
erdae  such  authority  and  control  for  the  good 
of  the  general  public;  and  the  dty  would  have 
no  right  to  allow  unnecessary  obstruction*  in 
such  streets  and  alleys  merely  for  private  pur- 
poses, or  for  the  accommodation  of  private 
individuals;  and  it  was  the  duty  of  the  proper 
authorities  of  the  dty  of  Newton,  under  the 
lawa  of  the  land  to  use  ordinary  care  and  pre- 
caution to  keep  its  streets  and  alleys  in  a  rea- 
sonably safe  condition  for  use  in  the  ordinary 
and  usual  mode,  by  person*  lawfully  traveling 
and  passing  therein." 

"In  determining  the  question  of  the  liability 
of  the  dty  of  Newton  to  the  plaintifE  in  this 
case,  you  are  instructed  that  the  mere  fact  that 
the '  obstruction  in  question  which  is  alleged 
to  have  caused  the  injury  to  the  plaintiff  was 
placed  in  the  alley  by  J.  J,  Norton,  and  was 
not  placed  there  by  the  dty,  would  not  relieve 
the  dty  of  the  duty  of  requiring  its  removal, 
if  it  was  a  menace  to  the  safety  of  travelers 
and  an  obstruction  to  traveling  along  the 
paved,  improved  part  of  said  alley.  It  was  the 
duty  of  the  city,  under  the  law  of  this  state, 
to  use  reasonable  care  to  keep  the  public  al- 
leys in  reasonably  safe  condition  for  ordinary 
travel  in  the  usual  mode,  and  it  was  also  the 
duty  of  the  city  to  remove,  or  require  the 
removal  of,  unnecessary  obstructions  to  travel 
placed  in  the  improved  and  paved  part  of  the 
public  streets  or  alleys  by  private  individuals, 
and  the  dty  would  be  liable  to  the  person,  in- 
jured while  using  the  paved  and  improved  part 
of  the  public  alley  or  street  in  the  usual  man- 
ner and  without  fault  on  their  part,  caused  by 
an  unnecessary  obstruction  placed  in  the  paved 
and  improved  part  of  the  alley  or  street  by  a 
private  individual,  and  knowingly  allowed  to 
remain  there  by  the  dty,  after  it  had  had  an 
ample  opportunity  to  learn  of  and  remove  the 
obstruction  from  the  street;  and  when  we  use 
the  word  'public  street  or  alley'  we  mean  every 
part  of  the  street  or  alley  that  is  improved 
and  paved,  induding  every  part,  from  side  to 
side,  of  the  paved,  used,  and  improved  street 
or  alley." 

None  of  these  requested  iDstmctlons  pre- 
sented the  ground  of  recovery  now  under  con- 
sideration^ 

The  court  Instructed  the  jury  that'— 

"It  is  the  duty  of  the  defendant  dty  to  keep 
said  alley  in  such  a  condition  that  it  would  be 
reasonably  safe  for  the  public  to  travel  on 
said  alley;  that  is,  that  it  was  the  duty  of  said 
dty  to  use  ordinary  care  in  keeping  said  alley 
safe  for  the  use  of  the  public,  and  the  failure 
to  use  such  ordinary  care  would  be  negligence, 
and  if  the  defendant  was  negligent  in  failing  to 
use  ordinary  care  to  keep  said  alley  in  a  rea- 
sonably safe  condition,  and  had  notice,  as 
notice  is  herein  defined,  then  the  defendant 
would  be  -liable  for  any  injuries  to  the  plaintiff 
of  which  such  negligence  of  the  defendant  was 
the  proximate  cause,  unless  you  further  find 
that  the  plaintiff  was  guilty  of  contributory 
negligence  as  alleged  by  the  defendant."  And 
"that  in  order  to  make  the  defendant  dty  lia- 
ble for  injuries  resulting  from  an  obstruction 
in  the  public  alley,  it  must  appear,  either  that 
th«  dty  had  notice  «f  tiie  dangerous  otwtmc- 


tion,  or  tliat  it  was  a  patent  and  dangerous 
obstruction,  and  had  continued  ao  long  that  no- 
tice might  reasonably  be  Inferred,  or  that  the 
defect  was  one  wliich,  with  reasonable  and 
proper  care,  should  have  been  ascertained  and 
remedied.  The  mere  existence  of  an  obstruc- 
tion in  an  alley  does  not  render  the  dty 
liable,  but  the  negligence  of  the  city  arises 
only  when  the  dty  fails  to  remove  the  dan- 
gerous obstruction  within  a  reasonable  time 
after  having  notice  thereof,  and  the  notice  may 
be  either  actual  notice  or  notice  inferred,  as 
above  stated  in  this  instruction." 

No  instruction  was  requested  that  the  dty 
would  be  liable  for  an  Injury  caused  by  the 
j9tone,  even  If  the  dty  did  not  know  that  the 
stone  was  dangerous  to  those  passing  by  It. 
Apparently  the  petition  was  drawn,  evidence 
was  introduced,  instructions  were  requested 
by  the  plaintifT,  instructions  were  given  07 
the  court,  and  questions  were  sniHnltted  to 
the  Jury  on  the  theory  that  the  plalntlfF  most 
establidi  that  the  dty  bad  knowledge  of  the 
dangerous  condition  of  the  stone  before  be 
could  recover.  On  that  theory  the  verdict 
and  flndlnjgs  of  the  jury  were  against  the 
plaintiff,  and  he  cannot  recover.  The  plaln- 
tUT  la  conduded  by  the  manner  In  which  be 
presented  his  cause  to  the  trial  court.  Board 
of  Education  r.  Jacobus,  83  Kan.  778,  112 
Pac.  612;  Stewart  v.  Murphy,  85  Kan.  421. 
422, 148  Pac.  609,  Ann.  Cas.  1917C,  612 ;  Wat- 
son V.  Watson,  104  Kan.  578,  681,  180  Pac 
242,  1S2  Pac.  643;  Fairbanks,  Morse  &  Co. 
T.  Ingiltt,  106  Kan.  488,  490,  18S  Pac.  248. 

[2]  2.  It  Is  Insisted  that  the  court  com- 
mitted error  in  not  giving  the  instructions  re- 
quested by  the  plaintiff.  An  examination  of 
those  given  reveals  that  the  substance  of 
those  requested  was  given  by  the  court,  and 
therefore  the  plaintiff  has  no  cause  for  ccku- 
plalnt  concerning  the  refusal  of  the  court  to 
give  the  instructions  requested. 

[3]  3.  The  plaintiff  argues  that  the  defend- 
ant expressly  authorized  the  owner  of  the 
stone  to  keep  It  in  the  alley.  It  does  not  ap- 
pear that  this  question  was  presented  to  the 
trial  court  or  was  passed  on  by  the  Jury. 
The  question  Is  now  presotted  for  the  pur- 
pose of  fortifying  the  contention  of  the 
plaintiff  concerning  the  liability  of  the  dty 
on  account  of  the  dangerous  condition  ct  the 
stone.  The  evidence  abstracted  does  not 
show  that  express  permission  was  glvoi  by 
the  dtjr  to  the  owner  of  the  stone  to  ke^  It 
In  the  alley.  The  street  commissioner  re- 
monstrated with  the  owner  concerning  Its 
being  in  the  alley,  and  the  owner  insisted 
that  he  bad  no  place  in  whldi  to  store  It,  to 
which  the  street  commiaaloner  replied,  "Keep 
It  inside  of  the  poles."  There  was  a  line  of 
telegraph  poles  along  the  side  of  the  alley. 
This  does  not  show  express  permlssIoD  or  li- 
cense ;  it  does  show  that  the  dty  knew  that 
the  stone  was  in  the  alley  and  permitted  or 
tolerated  U  to  remain  there. 

The  judgment  Is  affirmed. 

All  the  JuitloM  ooDconlnft 
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(Bf/Ualhu  In  ihe  Court.) 

i.  Broken  «=954— Broker  entitled  to  hit  oom. 
mission  on  producing  purchaser  ready,  will- 
ing, and  able  to  buy  on  terms  agreed  to. 
The  rule  followed  that  a  real  estate  dealer 
is   entitled  to  his  commission  on  the   sale  of 
property  when  be  has  produced  a  purchaser 
who  is  ready,  willing,  and  able  to  boy  on  the 
terms  agreed  to  by  the  owner. 

2.  Brokers  «=>54— Broker  ontttied  to  oom  mis- 
sions upon  produolng  purchaser  ready,  will- 
ing, and  able  to  buy  on  terms  agreed  to. 
A  real  estate  dealer  is  entitled  to  his  com- 
misaon  when  he  prodaces  a  purchaser  who  ia 
ready,  willing,  and  able  to  buy  property  on  the 
terms   agreed   to   by   the   owner,   although   in 
the  absence  of  the  owner  the  agent  failed  to 
•et   down   accurately   in   writing   the   precise 
terms  upon  wliich  tito  owner  agreed  to  dispose 
of  the  property. 

S.  Brokers  «=>57(  I)— Variance  la  terms  of 
sale  immaterial  when  owner  refused  to  sell 
becaase  of  sale  to  aaoUior. 

It  is  immaterial  that  the  owner's  agent 
doeed  a  sale  on  terms  not  precisely  as  pre- 
scribed by  the  owner,  when  the  owner  flatly  re- 
fused to  sell  the  property  to  the  purchaser 
found  by  the  agent  solely  because  he  had  made 
a  premature  sale  to  another  purchaser,  and  not 
because  of  the  variance  in  the  terms  of  sale 
set  down  in  writing  by  the  agent. 


Appeal  from  District  Court,  Sedgwick 
Coanty. 

Action  b7  T.  F.  Hoore  and  others  against 
Patrick  Oould.  Judgment  for  defendant, 
and  plaintUb  appeal.  Reversed  and  remand- 
ed. 

Earl  Blake,  W.  H.  Jones,  W.  A.  Ayres, 
and  C.  A.  McOorkle,  all  of  Wichita,  and 
Walter  A.  Blake,  of  Kansas  City,  for  up- 
pellants. 

Bmbacher  &  Jocbems  and  J.  Wlrth  Sar- 
gent, all  of  Wichita,  for  appdlee. 

DAWSON,  J.  This  was  an  action  for  a 
real  estate  dealer's  conuntsslon. 

The  defendant,  Patrick  Oonld,  listed  his 
Bedgwlck  county  farm  for  sale  with  H.  B. 
Od>nm,  a  real  estate  dealer  associated  with 
the  other  plalntUfs.  Osburn  Induced  a  pro- 
spective purchaser,  Frank  Hadley,  of  Arkan- 
sas City,  to  come  and  see  the  farm.  Hadley 
wrote  Osburn  on  June  2,  1919,  that  If  his 
wife  was  suited  with  the  farm  he  would  give 
$15,600  for  it,  $600  down  and  balance  in 
cash  on  delivery  of  deed  and  abstract  Os- 
burn received  Hadley's  letter  on  June  3,  and 
at  once  informed  the  defendant  of  this 
proposition,  and  the  latter  Instructed  him 
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to  accept  it,  and  to  get  Hadley  to  come  as 
quickly  as  possible. 

Osburn  wired  and  telephoned  Hadley,  who 
replied  that  he  would  come  the  second  day 
thereafter.  Osbnm  promptly  told  Oonld  of 
that  arrangement,  and  Oould  said:  "All 
rl^t."  Hadley  and  wife  came,  and  Osburn 
took  them  to  see  the  farm.  Osbnm  told  them 
there  was  a  mortgage  on  the  farm,  and  the 
wife  did  not  like  that  feature  of  the  matter, 
preferring  to  pay  the  full  price  In  cash  rather 
than  assume  a  mortgage;  but  the  Hadleja 
said  they  wonld  buy.  Osburn  and  the  pnr^ 
chasers  returned  to  Wichita,  the  home  of 
Gould,  but  could  not  locate  him  that  day. 
Gould  was  then  engaged  In  selling  the  farm 
to  another  party.  The  plaintiff  Osburn  tes- 
tified: 

"Mr.  Gould  called  ine  up  in  the  morning. 
He  says,  'Is  this  Harry  Osburn'  or  'Harir*? 
I  said,  'Yes.'  I  says,  This  is  Gould.'  Of 
course  I  knew  his  voice.  He  says:  'Tes.  I 
got  in  the  worst  mix-up  yesterdsy  I  ever  got 
in  my  life.'  I  says,  'Pat,  I  sold  your  farm 
yesterday.'  Tes,  and  I  sold  it,  too.  I  have 
taken  money  down  from  my  people.'  I  says, 
'Can't  you  meet  us  in  my  office  about  9 
o'clock?'  He  said,  'Tes.'  And  he  came,  and, 
when  he  came  into  the  office,  I  took  the  check 
ont  of  my  pocket  and  tendered  him.  I  says, 
'Here  is  the  ^00  that  Mr.  Hadley  pays,  makes 
as  first  payment  on  the  farm.'  He  says:  'I 
won't  take  it.  I  have  taken  money  from  these 
other  fellows' — ^whoever  they  were,  I  didn't 
know  them.  I  said,  'Didn't  yon  tell  me  that 
yon  wonld  give  all  the  time  I  needed  to  take 
those  people  from  the  train  and  show  the 
farm?'    He  says:   Tes,  sir;  I  did.'" 


Henoft  this  lawsuit,  for  Osbum's  commis- 
sion. 

[1, 2]  The  trial  court  sustained  a  demurrer 
to  the  evidence,  on  the  ground  that  there 
was  a  variance  between  the  terms  upon 
which  Gould  had  agreed  to  sell  the  farm  and 
the  terms  of  sale  as  reduced  to  writing  by 
Osburn  and  the  Hadleys.  There  was  a  mort- 
gage on  the  farm,  and  Osbam  had  been 
given  no  Instructions  how  to  deal  concerning 
It;  and,  when  Grould  could  not  be  found  on 
June  5  to  personally  dose  the  contract  with 
the  Hadleys,  Osburn  undertook,  as  best  he 
coold,  to  get  something  In  writing  which 
would  hold  the  Hadleys,  and  so  be  covered 
the  matter  of  the  mortgage  as  he  supposed 
would  best  serve  Gould's  interests.  Of 
course,  he  had  no  authority  to  bind  Ctould  as 
to  that  detail,  but  for  that  matter  it  was 
unnecessary  for  Osburn  to  set  anything  down 
in  writing.  Moreover,  it  was  clearly  shown 
that  the  Hadleys  preferred  to  make  It  al- 
together a  cash  transaction,  in  the  llteiral 
terms  already  agreed  to  by  Gould.  The 
Hadleys  were  shown  to  be  ready,  willing,  and 
able  to  buy,  either  in  cash  or  by  assumptioB 
of  the  mortgage^  and  that  was  enough  to 
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enttUe  Osbom  to  his  conunlssion.  English 
▼.  Harris,  106  Kan.  167,  186  Pac.  987.  Gould 
should  have  been  on  hand  to  dispose  of  the 
mortgage  feature  of  the  contract  himself. 
It  was  error  for  the  trial  court,  on  a  de- 
murrer to  the  evidence,  to  rule  as  a  matter 
of  law  that  "the  final  offer"  of  the  Hadleys 
was  to  purchase  by  assumption  of  the  mort- 
gage. 

[3]  But  it  seems  to  us  that  this  is  a  still 
simpler  case.  In  his  refusal  to  sell,  Gould 
did  not  consider  the  matter  of  the  mortgage 
as  set  down  in  writing  by  Osbnrn.  He  re- 
fused to  sell  solely  because  he  had  otherwise 
and  prematurely  disposed  of  the  property. 
That  refusal  is  a  matter  which  concerns  him 
and  the  Hadleys,  not  him  and  his  agent 
Osbum's  right  to  his  commission  matured 
when  he  produced  the  Hadleys,  who  were 
ready,  willing,  and  able  to  buy.  What  Os- 
bnrn set  down  in  writing  as  the  terms  of 
the' sale  was  not  important,  since  the  Had- 
l^s  would  buy,  and  preferred  to  buy,  on  the 
precise  terms  to  which  Gould  bad  already 
agreed.  The  demurrer  to  the  evidence  should 
have  been  overruled. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

All  the  Jostlcea  concurring. 


(108  Kan.  63) 

HOLT  V.  HALL  at  al.    (No.  22715.) 

(Supreme  Court  of  Kansas.     Dec.  11,  1920.) 

(BvUabu*  by  the  Court.) 

Appeal  and  error  <s=>IOIt(i)  —  Judoment  on 
conflicting  ovldence  not  disturbed. 
The  evidence  examined,  and  held  sufScient 
to  sustain  the  judgment  that  the  defendant 
agents  of  certain  taxpayers  had  obtained  from 
the  county  treasurer  more  tax  receipts  than 
they  had  paid  for;  also  that  the  county  treas- 
urer had  made  good  the  discrepancy  out  of  his 
own  pocket;  and  the  evidence  was  sufiScient 
to  sustain  such  a  cause  of  action  against  a  de- 
fense of  fall  payment. 

Appeal  fnnn  District  <>oart,  Unn  County. 

Action  by  J.  T.  Holt  against  H.  H.  Hall 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants appeaL    Affirmed. 

J.  I.  Sheppard  and  J.  O.  Sheppard,  both 
of  Ft  Scott,  for  appellants. 
John  A.  Hall,  of  Pleasanton,  for  appellee. 

DAWSON,  J.  THe  plaintiff  in  his  official 
capacity  as  county  treasurer  of  Unn  county 
issued  certain  tax  receipts  to  the  defendants 
without  receiving  the  cash  therefor.  Plain- 
tiff carried  the  amount  as  a  cash  item  on 
Ids  personal  responsibility  for  some  time, 
expecting  payment     Plaintiff,  then,  aa  he 


was  bound  to  do  unless  he  chose  to  treat  the 
receipts  as  inadvertently  Issued  and  to 
recall  them  for  cancellation,  made  good  the 
amount  to  the  county  treasury  out  of  his 
own  pocket,  and  brought  this  action.  In 
his  private  capacity,  for  payment  He  pre- 
vailed, and  defendants  appeal. 

The  only  question  presented  touches  the 
sufficiency  of  the  evidence  to  sustain  the 
judgment,  and  that  matter  largely  turns  on 
the  veracity  of  the  witnesses,  who  are  not 
before  us.  We  have  examined  the  evidence 
to  support  the  judgment,  not  to  weigh  it,  but 
to  ascertain  Its  existence.  While  defendants 
claimed  that  they  had  paid  the  full  amount 
due  for  all  the  tax  receipts  Issued  at  their 
behest,  the  plalntifTs  evidence  tended  strong- 
ly to  the  contrary;  and,  since  the  judgment 
has  substantial  though  controverted  evidence 
to  support  It  it  will  have  to  stand.  Brulng- 
toh  V.  Wagoner,  100  Kan.  439, 1((4  Pac.  1057: 
Wldeman  v.  Falvre,  100  Kan.  102,  106,  163 
Pac.  619,  Ann.  Cas.  1918B,  1168. 

That  the  custom  of  issuing  receipts  "^ 
bunches"  to  trusted  persons  who  sent,  or 
who  were  later  to  send,  their  checks  there- 
for, instead  of  requiring  spot  cash.  United 
States  currency,  was  not  authorized  by  law, 
is  no  defense  to  this  action.  The  plea  was 
full  payment,  and  that  was  the  tenor  of  de- 
fendants' evidence.  But  as  the  trial  court 
did  not  believe  that  evidence,  the  controversy 
as  to  the  facts  is  foredosed;  and  this  re- 
quires an  affirmance  of  the  judgment 

It  is  so  ordered. 

All  the  Justioes  concurring. 


(108  Kan.  ') 

BOTTOM  V.  HARRIS.    (No.  22344.)* 
(Supreme  Court  of  Kansas.     Dec  11,  1920.) 

(Byttabm  hy  the  Court.) 

1.  Bills  and  notes  «=3537(l) —  Demurrer  to 
plaintiff's  evidenee  held  properly  overruled. 

The  demurrer  to  the  evidence  of  the  plain- 
tiff was  properly  overruled. 

2.  Compromise  and  settlement  «=»6(3)— Note 
given  to  avert  will  contest  Is  baaed  ou  safl- 
oleat  consideration. 

A  note  given  in  settlement  of  a  controvei- 
sy  arising  between  brothers  and  sisters  over 
the  wiU  of  their  father,  liQ.  of  whom  are  ben- 
eficiaries thereunder,  but  one  of  whom  is  threat- 
ening to  contest  the  will,  is  upon  sufficient 
consideration. 

3.  principal  and  agent  «s>l7l(9)  —  Payee  of 
note  given  In  family  settlement  ratifle*  aet- 
tiement  by  suing  on  note. 

A  Bister  who  was  not  present  at  the  set- 
tlement, and  who  did  not  participate  therein, 
but  to  whom  a  note  was  given,  by  acceptinc  it 
and  suing  to  recover  upon  it,  ratified  the  set- 
tlement, and  the  maker  cannot  avoid  paying 
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the  note  for  the  reason  that  the  slater  did  not 
take  part  in  the  settlement. 

4.  Compromise  and  settlement  4s>8(4)— Facts 
held  to  show  no  mistake  as  to  ooaslderatlon 
for  note. 

In  such  a  settlement,  where  the  brothers 
arrive  at  a  basis  of  agreement,  and  two  of  those 
to  whom  land  had  been  devised  fix  a  valuation 
on  that  land  and  on  the  land  devised  to  a 
third  brother,  who  knew  the  value  of  all  the 
land,  and  who  thereafter  gave  his  note  based 
on  the  value  fixed  by  his  brothers,  there  is 
no  mutual  mistake  as  to  the  valuation. 

5.  Appeal  and  error  «=3883— Stipulations  <3=s33 
—Testimony  In  another  action  may  be  read  In 
evidence  by  agreement,  and  cannot  be  com- 
plained of  when  so  read. 

Testimony  taken  on  a  trial  in  another  ac- 
tion may  be  read  in  evidence  by  agreement,  and, 
when  so  read,  complaint  cannot  be  thereafter 
made  of  its  admission. 

6.  Compromise  and  settlement  4s»2 1— Refusal 
of  maker  of  one  note  to  pay  cannot  defeat 
recovery  on  note  given  by  another  party  to 
formal  settlement. 

Where  notes  are  given  in  the  settlement  of 
a  family  controversy,  and  afterward  one  of  the 
makers  fails  to  pay  a  note  thus  given  by  him, 
such  failure  cannot  be  shown  for  the  purpose 
of  defeating  a  note  given  by  one  of  the  other 
parties  in  the  settlement. 

Appeal  from  District  Court,  Pottawatomie 
Coimty. 

Action  by  Minnie  Bottom  against  Owen 
Harris.  Judgment  for  plaintlfC,  and  defend- 
ant appeals.    Affirmed. 

O.  A.  Leinbacb,  of  Onaga,  and  J.  K.  Clod- 
ding, of  Lansing,  for  appellant 

Hursh  &  Sloan,  of  Holton,  and  W.  F.  CBial- 
Ils,  of  Westmoreland,  f<»r  appellee; 

UABSHAIilit  3.  The  plaintiff  recovered  a 
Judgment  on  a  ivomlssory  note,  and  the  de- 
fendant appeals.  WlUlam  Harris  died  after 
executing  his  will  giving  to  each  of  three  of 
his  8<»is  William  J.  Harris,  Nathan  O.  Hai^ 
rls,  and  Owen  Harris  80  acres  of  land,  and 
to  another  son  and  to  a  daughter  (100  each. 
The  will  was  probated,  its  terms  were  fully 
ciHnplled  with,  the  estate  was  settled,  and 
the  executor  discharged.  Other  facts  recited 
in  special  findings  made  by  the  court  were  as 
follows : 

"(4)  On  the  day  the  will  was  admitted  to 
probate  it  was  opened  and  read  by  the  probate 
Judge  of  Pottawatomie  county,  Kan.  There 
were  present  Owen  Harris,  George  Harris, 
William  J.  Harris,  Nathan  C.  Harris,  and  the 
witnesses  to  the  will.  When  the  will  was  read, 
Oeorge  Harris  expressed  dissatisfaction  with 
the  will  and  said  he  would  contest  the  wilL  It 
was  also  daimed  at  that  time  that  Owen  Har- 
cia,  the  defendant,  owed  the  estate  tite  snm 
of  «400. 


"(6)  On  the  3d  day  of  July,  1911,  Wniiam  J. 
Harris,  George  Harris,  Nathan  C.  Harris,  and 
Owen  Harris  met  at  the  old  home  place  for 
the  purpose  of  attempting  to  agree  on  an  ad- 
justment of  their  differences  and  make  an  ami- 
cable settlement  of  their  father's  estate.  Each 
of  the  boys  who  received  real  estate  expressed 
a  desire  to  make  a  settlement  and  avoid  liti- 
gation. 

"(6)  It  was  at  this  meeting  that  the  brothers 
suggested  that  the  land  be  sold  and  the  money 
equally  divided  among  the  children.  This  Owen 
Harris  objected  to,  and  said  he  would  pay  as 
much  as  Will  or  Nathan  if  the  terms  of  the  will 
were  carried  out. 

"(7)  The  defendant,  Owen  Harris,  refused 
to  make  any  estimate  on  the  value  of  the  land. 
He  was  familiar  with  the  land  and  knew  its 
value.  The  land  was  estimated  by  William  and 
Nathan  at  $65  per  acre,  and  on  this  basis  it 
was  conduded  that  Owen,  Nathan,  and  Wil- 
liam should  each  pay  to  Oeorge  and  Minnie 
the  sum  of  C880  each.  It  was  agreed  between 
all  of  the  brothers  that  the  said  Owen  Harris, 
William  J.  Harris,  and  Nathan  C.  Harris  would 
each  execute  a  note  to  Minnie  Bottom  in  the 
sum  of  $880,  and  notes  in  like  amount  to 
George  Harris,  and  that  the  terms  of  the  will 
of  William  Harris,  deceased,  should  be  carried 
out,  and  that  no  contest  or  litigation  be  had 
concerning  said  estate. 

"(8)  The  notes  were  executed  in  accordance 
with  the  agreement,  payable  in  one  year,  and 
it  was  further  agreed  that  the  notes  should  be 
held  in  the  Havensville  State  Bank  until  they 
were  due.  They  were  not  to  be  negotiated  as 
negotiable  instruments,  and  at  maturity  the 
notes  were  to  be  delivered  to  the  psyees 
therein. 

"(9)  The  notes  were  duly  executed  and  de- 
livered to  Ira  Bddy  to  be  held  by  the  Havens- 
ville State  Bank  until  their  maturity,  and  on 
maturity  the  note  in  question  was  delivered  by 
the  said  Ira  Bddy  to  the  agent  of  the  plain- 
tiff, James  Bottom.  All  of  said  notes  have  been 
paid  except  the  note  sued  on  in  this  action  and 
the  note  given  by  defendant  to  Oeorge  Harris. 
The  payments  provided  for  in  the  will  have 
been  made.  The  note  sued  on  in  this  action  is 
in  words  and  figures  as  follows: 
"  '$880.  Havensville,  Kan.,  July  8,  1911. 

"  'One  year  after  date  we  promise  to  pay 
to  the  order  of  Minnie  Bottom  at  the  Havens- 
ville State  Bank,  Havensville,  Ksn.,  eight  hun- 
dred eighty  and  noAOO  dollars,  with  interest 

at  per  annum  from  date  until  paid,  if 

not  paid  at  maturity.  Value  received.  We, 
the  makers,  signers,  indorsers  and  guarantors 
of  this  note  severally  waive  demand,  protest, 
notice  of  protest  and  nonpayment  thereof. 

"  'Owen  Harris.' 

"(10)  The  court  further  finds  that  said  note 
was  duly  and  legally  delivered  to  the  plaintiif 
herein,  and  was  given  for  a  valuable  consid- 
eration, and  that  the  said  defendant  was  not 
defrauded  and  that  there  was  no  mutual  mis- 
take between  the  parties." 

On  these  facts  the  court  made  the  follow- 
ing conduskm  of  law: 

"The  [court]  finds,  as  a  condnsion  of  law, 
that  the  note  sued  on  in  this  action  is  valid,  and 
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that  the  plaintiff  la  entitied  to  recover  the  mm 
of  $880,  with  interest  at  6  per  cent,  per  an- 
num from  Jnly  8,  1912." 

The  defendant  refused  to  pay  the*  note 
given  by  him  to  the  plaintiff,  and  this  action 
resulted. 

[1]  1.  The  defendant  complains  of  the 
OTemillng  of  hte  demurrer  to  the  evidence 
of  the  plaintiff,  and  argues  that  there  was 
no  evidence  to  show  a  delivery  of  the  note 
to  the  plaintiff.  The  findings  of  fact  show 
that,  whoi  the  note  was  placed  In  the  bank, 
it  passed  beyond  the  control  of  the  defendant. 
It  then  became  the  pnverty  of  the  plaintiff, 
and  was  afterward  delivered  to  her  agent 
These  facts  were  stated  in  the  eighth  and 
ninth  paragraphs  of  the  findings  of  the  court 
which  were  supported  by  evidence.  The  de- 
murrer was  prtverly  overruled. 

[2]  2.  Another  contention  of  the  defendant 
Is  that  there  was  no  ooosideratlon  for  the 
note;  that  the  note  was  merely  an  execu- 
tory contract  evidencing  a  promise  by  the  de- 
fendant to  give  to  the  plaintiff  as  a  gift  the 
sum  of  $880i  To  ascertain  the  consideration 
for  the  note,  we  again  refer  to  the  findings  of 
fact  which  show  that  there  was  a  will,  dis- 
satisfaction with  Its  provisions,  a  threaten- 
ed contest,  and  a  oompromlse  and  settlement 
of  the  dlfferoices  between  the  memboi  of  the 
family  Interested  in  the  will.  Settlemoits.of 
controversies  of  this  character  are  favored 
by  the  law.  Marsant  y.  Marsant,  60  Kan. 
869,  opinltm  filed  July  8,  1899,  and  not  offi- 
cially printed,  but  see  67  Paa  958;  Bailey 
V.  Wilson,  21  N.  0.  182;  Stevens  v.  Olough, 
70  N.  H.  166,  47  AtL  616;  8  Cyc.  604;  40 
Cyc.  2107. 

Under  the  agreement  the  operation  of  the 
will  was  not  Interfered  with;  the  pr<^>erty 
went  as  directed  by  It.  When  the  devisees 
and  legatees  became  the  owners  of  the  de- 
vised and  bequeathed  property,  they  could 
thereafter  dispose  of  it  as  they  saw  fit,  and 
made  the  agreement  set  out  in  the  findings 
of  the  court.  The  settlement  of  the  con- 
troversy was  sufficient  o(m8lderation  for  the 
agreement,  and  it  was  binding  on  all  the 
parties  to  it. 

[S]  2.  The  defendant  argues  that  George 
Harris,  who  threatened  to  contest  the  will, 
had  no  right  to  speak  for  the  plaintiff ;  that 
he  was  not  her  agent;  that  she  was  not 
present  at  the  dellberatlcms  which  resulted 
in  the  ccHnpromise;  that  she  was  not  threat- 
ening to  contest  the  will ;  and  that  for  these 
reasons  there  was  no  otmsidaration  for  the 
note. 

In  8  Oyc.  602,  this  language  is  found: 

"A  compromise  may  be  effected  by  persons 
lepreaenting  and  acting  under  the  authority  of 
the  parties  to  a  controversy,  express  or  im- 
plied from  their  relations;  bat  no  such  com- 
promise by  a  third  person  Is  binding  in  the 
flbsence  of  such  authority,  or  unless  it  be  sub- 
sequently ratifl«d  ^ther  expressly  or  by  sndt 


acts  of  the  interested  parties  as  dearly  evi- 
dence their  intention  to  accept  such  settle- 
ment." 

To  the  same  effect  is  6  H.  O.  I/.  888.  Unau- 
thorized contracts  may  be  ratified  by  those 
for  whose  benefit  they  are  made.  Water- 
son  V.  Rogers,  21  Kan.  529;  Etarsam  t. 
Blahan,  52  Kan.  245,  34  Pac.  800;  Hartwell 
V.  Manufacturing  Co.,  78  Kan.  259,  97  Pac. 
432;  Wagon  Co.  v.  Wilson,  79  Kan.  633, 
101  Pac  4 ;  Meador  t.  O'Dowd,  86  Kan.  878, 
118  Pac,  695. 

When  the  plaintiff  accepted  the  note  to 
her  and  commenced  this  action  to  compel 
its  payment,  she  ratified  the  contract  made 
for  her  benefit  by  her  brothers,  even  if  no 
(me  of  them  had  authority  to  act  for  her  at 
the  time  the  compromise  contract  was  made. 
One  person  may  make  a  contract  for  the  bene- 
fit of  another,  who  may  enforce  it  Clay  ▼. 
Woodrum,  45  ECan.  116,  26  P^c.  619 ;  Howell 
V.  Hough,  46  E:an.  162,  26  Pac.  436;  Winans 
V.  Manufacturing  Co.,  48  Kan.  777,  80  Pac. 
163;  Hargadine  v.  Swofford,  66  Kan.  672, 
70  Pac.  682;  13  O.  J.  326.  An  appUcati<Hi  of 
this  rule  is  found  In  the  law  of  mortgages, 
where  the  purdiaser  of  mortgaged  land  as- 
sumes and  agrees  to  pay  the  mortgage. 
Schmucker  v.  Slbert  18  Kan.  104,  26  Am. 
Bep.  765;  Morlan  v.  Lodi,  96  X^an.  716,  140 
Pac.  431.  The  consideration  for  the  settle- 
ment of  the  controversy  between  her  brothers 
upholds  the  contract  as  to  the  plaintiff. 

[4]  4.  It  is  urged  that  there  was  a  mutual 
mistake  made  by  all  the  parties  In  arriving 
at  the  amounts  that  should  be  paid  to  George 
Harris  and  to  the  plalntiffL  The  defendant 
knew  the  basis  on  which  the  settlement  was 
made  and  understood  those  tacts  as  well 
as  any  of  his  brothers.  The  facts  stated  In 
the  seventh  paragraph  of  the  findings  made 
by  the  court  were  supported  by  the  evidence, 
l^e  present  situation  comes  within  the  rule 
declared  in  Brooks  v.  Hall,  86  Kan.  687,  14 
Pac  236,  where  this  court  said: 

"It  Is  not  enough  to  Invalidate  the  compro- 
mise and  settlement  that  one  of  the  parties 
made  an  error  in  the  calculation  of  the  items 
of  bis  daim."    SyL 

K  the  land  devised  to  the  defendant  was 
overvalued  in  the  compromise  agreement  be 
had  knowledge  of  that  fact  and  should  have 
objected  at  the  time.  He  made  no  objection : 
he  ascertained  the  amount  that  he  should 
pay  on  the  basis  of  that  valuation ;  he  gave 
his  note  based  on  It;  and  he  la  concluded 
thereby.  There  was  no  mistake  within  tbe 
meaning  of  the  law  concerning  mutual  mis- 
take of  the  parties  to  a  contract 

[S]  6.  Tbe  abstract  shows  that  objection 
was  made  to  the  admission  of  the  testlm<xty  of 
George  Harris  glTOi  In  another  action.  Com- 
plaint is  now  made  of  its  admlsBion,  but  It 
appears  that  in  this  court  a  stipulation  of 
the  parties  has  been  filed  in  which  it  la 
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Btated  that  tbe  evidence  of  Oeorge  Harris 
was  admitted  by  agreement  saving  the  right 
to  object  for  competency,  relevancy,  and  ma- 
teriality. The  objection  made  did  not  present 
any  of  these  three  grounds;  therefore  this 
complaint  Is  without  foimdatlon. 

[6]  6.  Complaint  Is  made  of  the  exclusion 
of  evidence  offered  by  the  defendant  to  show 
that  William  J.  Harris  had  not  paid  all  the 
notes  given  by  him.  William  J.  Harris  had  tes- 
tified he  had  paid  those  notes,  but  whether  or 
not  he  had  paid  the  notes  given  by  him  was 
'Wholly  immaterial  in  the  present  action.  He 
might  have  had  such  defenses  or  counter- 
claims as  would  prevent  a  recovery  against 
him,  but  those  defenses  or  coimterclaims  can- 
not avail  this  defendant  Even  if  William  J. 
Harris  refused  to  pay  without  sufficient  rea- 
son, tbe  obligation  of  the  defendant  on  the 
note  given  by  him  must  rest  on  tbe  validly  of 
the  compromise  agreement. 

The  judgment  is  aflSrmed. 

All  tlie  Justices  ctmcurrlnc. 


(lOe  Kan.  141) 

PATRICK  V.  BOARD  OF  COM'RS  OP  HAS- 
KELL COUNTY.      (No.  232S0.)* 

(Snpreme  Ooort  of  Kansas.     Dea  11,  1820.) 

(ByOalHU  by  th«  Court.) 

1.  Statutes  «=>28S— Original  Joumal  and  pub- 
lished dally  Journal  held  not  to  show  lan- 
guage to  be  other  than  that  of  published  law. 

The  Senate  adopted  an  amendment  to  a 
bill  which  had  passed  the  House;  the  pub- 
lished jonmal,  the  original  bill  with  the  amend- 
ment thereto  attached,  the  engrossed  bill,  the 
enrolled  bill,  and  the  publiahed  law  agree  con- 
cerning the  language  of  the  amendment,  but 
the  memorandum  or  original  joumal  on  file  in 
the  office  of  the  secretary  of  atate  and  the  pub- 
lished daily  Journal  differ  therefrom.  Beld, 
that  the  memorandum  or  original  jonmal  is 
not  sufficient  to  show  that  the  language  of  the 
amendment  was  different  from  the  language  of 
the  law  as  published. 

2.  Counties  «=952— Method  of  sailing  special 
session  of  beard  of  oonnty  eommissioners 
stated, 

A  special  session  of  a  board  of  county  com- 
missioners may  be  legally  called  on  tbe  request 
of  the  chairman  of  the  board  and  one  other 
member,  where  the  request  and  the  call  are  in 
writing,  and  the  call  Is  signed  by  the  chairman 
and  is  then  shown  to  the  third  member  of  the 
board  in  time  for  him  to  attend  the  meeting  at 
the  time  and  place  named. 

8.  Counties  «=»8 1— Authority  of  one  to  aot  as 
de  facto  oounty  commissioner  can  only  be 
questioned  by  state. 
The  acts  of  one  who  is  county  commission- 
er de  jure  or  de  facto  are  binding  on  all  tlis 
people  of  the  coouty,  and  his  authority  to  act 
as  a  de  facto  officer  cannot  be  questioned  by 
any  one  except  the  state. 


Appeal  fKHn  Diatrlct  Conrt,  HaskeU 
County. 

Action  by  James  S.  Pafrich  against  the 
Board  of  County  Commissioners  of  Haskell 
County  to  enjoin  the  removal  of  the  county 
seat  Temporary  injunction  denied,  and 
plalntifF  appeals.    Affirmed. 

Clad  Hamilton  and  Clay  Hamilton,  both  of 
Topeka,  for  appellant. 

Wheeler,  Brevrater  &  Hnnt,  of  Topeka,  and 
C.  O.  Dennis,  of  Sublette,  for  appellee. 

MABSHAIIj,  J.  The  plaintiff,  a  citizen 
and  taxpayer  of  Haskell  county,  conomenced 
this  action  to  enjoin  the  removal  of  the  coun> 
ty  seat  of  that  county  from  Santa  F6  to 
Sublette.  A  county  seat  election  had  been 
caUed  but  had  not  been  held  at  the  time  the 
action  was  commenced.  A  temporary  injunc- 
tion was  denied,  and  the  plalntlft  appeals, 

[1]  1.  The  first  contention  argued  Is  that 
tbe  law  under  which  the  election  was  called, 
chapter  25  of  the  Laws  of  1920,  was  not 
passed  as  required  by  the  Constitatlon,  in 
that  the  Senate  voted  on  one  bill  and  the 
House  voted  on  another.  The  controversy  re- 
volves around  the  terms  of  an  amendment 
made  In  the  Senate  to  the  bill.  That  part  of 
chapter  26  under  consideration  reads: 

"Provided,  in  counties  having  a  population 
of  less  than  2,000  an  election  may  be  called  at 
any  time  after  two  years  from  the  last  pre- 
ceding legal  election." 

The  original  or  memorandum  Jonmal  of 
the  Senate  on  file  in  the  office  of  tbe  secre- 
tary of  state,  of  which  Joumal  we  take  Ju- 
dicial notice,  showing  the  record  of  the  adop- 
tion of  the  amendment  to  the  bill,  contains 
the  following: 

"Provided,  in  counties  having  a  population  of 
less  than  2,000  an  election  can  be  called  at  any 
time  within  two  years  after  the  last  preceding 
legal  election." 

The  dally  ptlnted  Jonmal  of  the  Senate 
distributed  to  the  members  under  the  rules 
is  the  same.  The  published  Joumal  of  the 
Senate  for  tbe  special  session  of  1020,  at 
page  74,  oimtains  tbe  following'  paragraph: 

"Senator  Doerr  moved  to  amend  Houue  Bill 
No.  106  in  section  1,  line  82  by  inserting  after 
the  word  'seat'  the  following;  'Provided,  in 
counties  having  a  population  of  less  than  2,000 
an  election  may  be  called  at  any  time  after 
two  years  from  the  last  preceding  legal  elec- 
tion.'   The  motion  prevailed." 

The  rules  of  the  Senate  provided  that— 

"All  amendments  to  bills  and  resolutions  shall 
be  reduced  to  writing  and  read  by  the  secretary 
before  the  same  shall  be  put" 

The  original  bill  with  the  amendment  reads 
exactly  as  It  does  in  the  published  laws.  A 
Blip  attached  to  tbe  original  bill,  evidently 
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the  amendment  that  was  adopted  by  tbe  Sen- 
ate, reads: 

"Provided  in  couDties  having  a  population  of 
less  than  2,000  an  election  may  be  called  at 
any  time  after  two  years  from  the  last  preced- 
ing legal  election." 

The  enrolled  bill  la  the  same,  likewise  the 
engrossed  bill,  engrossed  after  it  had  passed 
both  Houses.  The  difference  in  the  language 
Is  that  in  the  published  laws,  in  the  final 
published  journal  of  the  Senate,  in  the  orig- 
inal bill  with  its  amendment,  In  the  en- 
grossed bill,  and  in  the  enrolled  bUl,  the 
language  used  is  "any  time  after  two  years 
from  the  last  preceding  legal  election"; 
while  the  memorandum  Journal  and  the  print- 
ed daily  Journal  read:  "At  any  time  within 
two  years -after  the  last  preceding  legal  elec- 
tion." 

The  order  of  business  set  out  in  the  rules 
of  the  Senate  provides  for  the  "correction 
and  approval  of  the  Journal,"  but  it  does  not 
affirmatively  appear  that  the  Journal  for 
this  day's  proceedings  was  ever  corrected  or 
approved. 

The  rule  whidi  the  plaintiff  seeks  to  in- 
voke was  declared  In  Zelgler  v.  Junction  City, 
90  Kan.  856,  136  Pac.  223,  as  follows: 

"An  enrolled  bill,  signed  by  the  Governor 
and  published  as  a  statute,  may  be  held  not 
to  be  a  valid  enactment,  where  words  which  it 
contains,  and  which  are  essential  to  its  opera- 
tion, are  shown  by  the  journal  of  one  of  the 
branches  of  the  Legislature  to  have  been  strick- 
en out  by  amendment  before  the  bill  passed 
that  body,  and  where  other  record  evidence 
confirms  the  correctness  of  the  entry  on  the 
journal,  and  accounts  for  the  discrepancy  be- 
tween it  and  the  enrolled  bill."    SyL 

Again.  In  State  ex  reL  y.  Frauds,  Treas'r, 
26  Kan.  724: 

"The  enrolled  statute  on  file  in  the  office  of 
the  secretary  of  state  ia  very  strong  presump- 
tive evidence  of  the  regularity  of  the  passage 
of  the  statute,  and  of  its  validity;  and  it  is 
conclusive  evidence  of  such  regularity  and  va- 
lidity, unless  the  journals  of  the  Legislature 
clearly,  conclusively,  and  beyond  all  doubt, 
show  that  the  act  waa  not  passed  regularly  or 
legally.  If  there  is  any  room  to  doubt  as  to 
what  the  journals  of  the  Legislature  show,  if 
they  are  merely  silent  or  ambiguous,  or  if  it 
is  possible  to  explain  them  upon  the  hypothesis 
that  the  enrolled  statute  is  correct  and  valid, 
then  it  is  the  duty  of  the  courts  to  hold  that 
the  enrolled  statute  is  valid.  But  in  this  state, 
where  each  Hooae  is  required  by  the  Consti- 
tution to  keep  and  publish  a  Journal  of  its  pro- 
ceedings, the  courts  cannot  wholly  ignore  such 
journals  as  evidence.  They  must  be  given  some 
weight  in  determining  the  regularity  and  va- 
lidity of  the  passage  of  statutes;  and  there- 
fore, where  there  can  be  no  room  for  doubt, 
from  the  evidence  furnished  by  such  journals, 
that  the  statute  was  not  passed  by  a  consti- 
tutional majority  of  the  members  of  either 
House,  then  the  courts  may  declare  that  the 


supposed  statute  waa  not  legally  passed,  and  is 
invalid."    Syl.  J  1. 

Again  In  Hallway  Co.  t.  Simons,  75  Kan. 
130,  88  Pac.  551: 

"While  courts  may  look  to  the  journals  of  a 
Legislature  as  well  as  to  the  evidence  famish- 
ed by  an  enrolled  bill  to  determine  whether  a 
challenged  act  received  the  required  number 
of  affirmative  votes,  such  acts,  when  approved, 
certified  and  authenticated  as  the  Constitntion 
requires,  cannot  be  overthrown  by  reason  of 
entries  in  a  journal  which  are  themselves  con- 
tradictory and  of  doubtful  import."     SyL  {  1. 

In  Re  Taylor,  60  Kan.  87,  65  Paa  340,  Dos- 
ter,  C.  J.,  speaking  for  the  court,  said: 

"It  is  no  reflection  upon  legislative  integrity, 
no  criticism  of  legislative  methods,  to  say  that 
the  journals  of  the  Houses  are  often  careless- 
ly, inaccurately,  and  partially  kept.  They  are 
often  hurriedly  made  up,  written  by  clerks  hav- 
ing little  aptitude  for  the  work  and  slight  sense 
of  responsibility  in  its  performance.  Upon 
I  many  days,  especially  as  the  session  advances, 
'  the  business  accumulates,  the  saving  of  time 
becomes  important,  and  the  reading  of  the 
journal  of  the  preceding  day  is  dispensed  with, 
so  that  mistakes  fail  of  correction  and  nnfor- 
tunately  pass  into  forms  of  legislative  history. 
It  to  also  a  notorious  fact  that  in  many  cases, 
to  a  great  extent  in  all  cases,  the  journals  are 
not  made  up  until  after  the  legislative  session 
has  closed.  They  are  then  put  into  snch  meth- 
odical shape  as  can  be  done,  made  up  of  the 
loose  and  disconnected  memoranda  noted  from 
day  to  day  as  the  legislative  session  progress- 
ed."   60  Kan.  93,  55  Pac  342. 

This  language  was  quoted  with  approval  In 
State  V.  Andrews,  64  Kan.  474,  486,  67  Pac. 
870. 

In  the  present  case  the  final  pobliahed 
journal,  the  original  bill,  the  amendment  as 
attached  thereto,  the  engrossed  bill,  and  the 
enrolled  bill,  sustain  the  law  as  found  in 
the  session  laws.  The  law  is  contradicted  by 
the  original  or  memorandum  journal  and  by 
the  printed  dally  journal  of  the  senate.  The 
law  has  not  been  Impeached  in  the  manner 
declared  necessary  by  the  decisions  of  this 
court.  The  most  that  can  be  said  Is  tliat 
only  a  suspicion  has  been  cast  on  the  validi- 
ty of  the  law  as  published.  Instead  of  be- 
ing Impeached  it  Is  sustained;  the  memoran- 
dum and  dally  journal  of  the  Senate  are  im- 
peached, and  It  Is  almost  conclusively  shown 
by  matters  of  which  this  court  takes  Judicial 
notice  that  the  memorandum  and  printed 
dally  journal  are  not  correct 

[2]  2.  It  is  urged  that  the  special  meeting 
of  the  board  of  county  commisslonerB  at 
which  the  election  was  ordered  was  QlegaL 
A  written  request  for  the  call  of  the  meet- 
ing for  the  purpose  of  ordering  the  election 
was  signed  by  W.  W.  Ward  and  Henry  John- 
son, two  members  of  the  board,  and  the  call 
for  the  meeting  was  signed  by  Henry  John- 
son, chairman.  It  was  shown  by,  the  chair- 
man to  Jap  Scott,  the  third  veinber  of  the 


Digitized  by 


Google 


Kan.)  BRYSON  ▼, 

(lU 

board,  In  snfflclent  time  for  him  to  readi  the 
county  seat  and  attend  the  meeting.  The 
meeting  was  called  for  8  o'clock,  and  Scott 
said  that  if  he  did  not  get  there  at  3  o'clock 
be  probably  would  not  come  at  all.  He  did 
not  attend  the  meeting.  The  plaintiff  Invokes 
the  rale  declared  In  P.  &  F.  R.  Rly.  Co.  v. 
Com'rs  of  Anderson  County,  16  Kan.  302, 
where  this  court  said: 

"A  special  session  [of  the  board  of  connty 
commisBioners]  may  be  convened  upon  the  call 
of  the  chairman  at  the  request  of  two  mem- 
bers; but  personal  notice  of  such  call  must  be 
served,  if  practicable,  upon  every  member  of 
the  board."    Syl.  |  3. 

In  the  present  case  the  meeting  was  called 
.  by  the  chairman  of  the  board  at  the  request 
of  himself  and  another  member,  and  personal 
notice  was  served  on  the  third  member  of  the 
board,  and  the  two  members  who  called  the 
meeting  attended  It.  The  call  compiled  with 
the  rule  declared  in  the  Anderson  County 
Case,  and  the  meeting  of  the  board  of  county 
commissioners  was  legaL 

[3]  8.  It  is  argued  that  W.  W.  Ward,  one 
ot  the  commissioners,  had  removed  firam 
Haskell  county  and  had  vacated  his  office 
by  ceasing  to  be  an  Inhabitant  of  that  county. 
On  that  question  evidence  was  introduced, 
from  whidi  the  trial  court  must  have  foimd 
that  Ward  was  a  resident  of  that  county  or 
that  he  was  a  de  facto  county  commissioner 
thereof.  Either  finding  would  be  conclusive. 
If  he  was  only  a  de  facto  officer,  the  plain- 
tiff cannot  question  Ills  acts.  Hale  t.  Bia- 
dioff,  63  Kan.  SOI.  302,  307,  36  Paa  752; 
Railway  Co.  ▼.  Preston,  63  Kan.  819,  824, 
66  Pac  1050;  State  v.  MiUer,  71  Kan.  491, 
402,  80  Pac.  917.  Under  the  law  in  this 
state  the  authority  of  W.  W.  Ward  to  act 
as  a  connty  commissioner  of  Haskell  county 
cannot  be  questioned  by  any  one  except  the 
state.  State  v.  Williams,  61  Kan.  739,  60 
Pac.  1050 ;  Campbell  v.  Sargent.  85  Kan.  690, 
694,  118  Pac.  71. 

The  Judgment  is  affirmed. 

All  the  Justices  concorring. 


a08  Kan.  71) 

BRY80N  1^  al.  V.  BARRETT  •«  al.* 
(No.  22748.) 

(Supreme  Conrt  of  Kansas.    Dec.  11,  1920.) 

(Byllabui  ly  ihe  Court.) 

i.  Action  9=36— For  possession  beoomes  moot 
where  detention  terminates  before  salt  oan  be 
decided. 
Ordinarily  an  action  for  the  possession  of 
a  farm  becomes  moot  when  the  period  of  de- 
tention of  the  farm  expires  before  the  lawsuit 
can  be  decided. 
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2.  Appeal  and  error  9=3302 (3)— Evidence  ex- 
cluded mnst  be  presented  on  motion  for  new 
trial. 
The  correetnesB  of  a  ruling  of  a  trial  court 
excluding    evidence    relating    to    damages    for 
alleged  wrongful  detention  of  property  cannot 
be  reviewed  on  appeal  unless  the  evidence  is 
submitted  to  the  trial  court  by  oral  testimony, 
affidavits,  or  otherwise,  in  support  of  the  mo- 
tion for  a  new  trial,  and  incorporated  in  the 
record  on  appeaL 

Appeal  from  District  Court,  Osage  County. 

Action  by  Virtulen  0.  Bryson  and  another 
against  D.  M.  Barrett  and  others.  Judgment 
for  defendants,  and  plalntitb  appeal.  Af- 
firmed. 

J.  B.  Wilson  and  A.  O.  Wilson,  both  of 
Lawrence,  for  appellants. 

W.  S.  Martin,  of  Overbrook,  and  A.  B. 
0mm.  of  Lyndon,  for  app^ees. 

DAWSON,  J.  [1,  7]  The  plalntUts  brought 
this  action  for  possession  of  a  farm  and  for 
damages  for  its  detention.  The  defendants 
claimed  the  right  of  possession  under  an  op- 
tion to  lease  it  for  the  season  beginning 
March  1,  1918,  and  ending  March  1,  1919. 
Judgment  was  entered  Cor  defendants  on  both 
causes  of  action  on  June  10,  1919.  Plaintiffs 
appeal.  They  say  the  question  of  their  right 
to  possession  for  the  year  ending  March  1, 
1919,  is  not  moot,  notwithstanding  the  rule 
so  often  announced  that  Judgments  in  pos- 
sessory actions  will  not  be  rendered  when 
they  wonld  be  nna vailing  (Oelnger  v.  Kreln, 

103  Kan.  176,  173  Pac.  298;   Hall  v.  Briggs. 

104  Kan.  277,  178  Pac.  447;  O'Laughlln  v. 
Procklsb,  106  Kan.  623,  189  Pac.  383,  385; 
and  see,  also.  Shoe  Co.  v.  Dawson,  94  Kan. 
668,  and  citations,  146  Pac.  996),  because 
upon  the  correctness  of  the  lodgment  on  that 
point  depends  the  question  of  plaintiffs'  right 
to  damages ;  and  they  contend  that  the  court 
erred  in  ruling  out  their,  offer  to  prove  cer- 
tain damages  which  would  have  t)een  much 
greater  than  the  amount  they  received  as 
rent  during  the  period  of  alleged  wrongful 
detention.  But  they  did  not  produce  the  ex- 
cluded evidence  of  damages  in  support  of 
their  motion  for  a  new  trial,  so  that  feature 
of  the  case  cannot  be  reviewed.  Scott  .▼■ 
King,  96  Kan.  561,  162  Paa  653;  Muenzen- 
mayer  v.  Hay,  98  Kan.  638,  642,  159  Pac.  1 ; 
Cook  V.  Railway  and  Bridge  CJo.,  101  Kan. 
103,  109,  165  Pac.  808;  State  ▼.  Schroeder. 
163  Kan.  770,  176  Pac.  659;  Smith  ▼.  Smith, 
104  Kan.  629,  631,  180  Pac.  231;  WiUiams 
▼.   Hanna,  105  Kan.  640,  644,  186  Pac.  17. 

In  EUiott  y.  OU  (>>.,  106  Kan.  248,  261. 
187  Pac.  692.  898,  it  was  said : 

TThe  evidence  was  ezduded— erroneously, 
no  doubt,  but  yet  exduded.  What  was  the 
proper  coarse  to  porsne?  It  was  to  produce 
such  proof  oraUy  or  by  affidavits  in  support 
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of  h58  motion  for  a  new  triaL     CSt.  Code,  8 
307." 

Since  the  time  t>as  elapsed  wben  a  Judg- 
ment for  possession  would  be  availing,  and 
tlie  excluded  evidence  as  to  damages  Is  not 
before  us,  there  is  no  necessity  of  determin- 
ing the  more  abstruse  questions  so  interest- 
ingly presented  on  both  sides  by  the  diligent 
researches  of  counsel. 

The  judgment  is  affirmed. 

AU  the  Justices  concurring. 


(108  Kan.  9S) 

OMER  V.  OMER.    (No.  22787.) 

(Supreme  0>urt  of  Kansas.     Dec   11,  1920.) 

(ByUabu*  &v  (^  Court,) 

1.  Dlvoroe  ®=>82— Pending  action  In  another 
state  Is  no  bar  to  action  In  Kansas,  court 
having  Jurisdiction. 

The  pendency  of  an  action  for  a  divorce  in 
another  state  is  not  a  bar,  nor  a  cause  for  stay, 
of  proceedings,  in  a  similar  action  between  the 
same  parties  In  this  state,  where  a  court  of 
this  state  has  obtained  jurisdiction  of  the  de- 
fendant by  service  of  summons. 

2.  Divorce  $=>I45— Court  may  try  action  at 
first  term  at  which  It  Is  triable  where  de> 
fendant  does  not  appear. 

A  court  may  try  an  action  for  divorce  at 
the  first  term  at  which  it  is  triable,  where  the 
defendant  fails  to  appear  and  is  seeking  to 
avoid  trial  in  this  state  by  an  action  for  a  di- 
vorce commenced  by  him  in  another  state. 

3.  Divorce  <S=>I6I— Refusal  to  set  aside  Judg- 
ment against  absent  party  held  not  error. 

It  is  not  error  for  the  court  to  refuse  to 
set  aside  a  judgment  granting  a  divorce  ren- 
dered in  the  absence  of  the  party  against  whom 
the  divorce  is  granted,  where  be  is  afterward 
given  an  opportunity  to  introduce  his  evidence 
but  fails  to  do  so. 

Appeal  from  District  Court,  Jewell  County, 

Action  for  divorce  by  Margaret  C.  Omer 
against  Guy  C.  Omer.  Judgment  for  plain- 
tiff, and,  from  the  judgment  and  the  over- 
ruling of  his  motion  for  a  new  trial  and  bis 
motion  to  set  aside  the  judgment,  defendant 
appeals.    Affirmed.. 

R.  C.  Postletbwaite,  of  Mankato,  and  Spen- 
cer, Buzlck  &  MuUoy,  of  Salina,  for  appellant. 
D.  M.  McCarthy,  of  Mankato,  for  appell^ 

MARSHALL,  J.  On  June  28,  1919,  tbe 
plaintiff  filed  her  petition  for  a  divorce  from 
tbe  defendant.  Sunuuons  .was  then  Issued, 
but  was  not  served.  An  alias  summons  was 
served  on  September  4, 1919. 

Tbe  plaintiff  and  defendant  bad  lived  in 
Jewell  county  for  a  number  of  years  previous 


to  their  marriage,  March  19,  1910,  and,  until 
this  action  was  commenced,  lived  there  most 
of  the  time  after  they  were  married.  The  ab- 
stract discloses  that  their  marriage  relations 
were  unpleasant;  each  accused  tbe  other  of  ex- 
tremely Improper  conduct  On  June  21, 1919, 
the  defendant  took  a  child  of  tbe  plaintiff 
and  defendant  away  from  the  plaintiff  with 
ber  consent,  stating  that  be  would  return  with 
tbe  child  on  tbe  Sunday  following  to  partake 
of  a  Sunday  dinner.  The  defendant,  instead 
of  returning,  went  to  Shawnee, .  Okl.  The 
plaintiff  then  commenced  this  action  and  fol- 
lowed tbe  defendant  and  tbe  .child  to  that 
place,  where  the  defendant  commenced  an  ac- 
tion for  divorce  against  the  plaintiff,  and 
caused  summons  to  be  served  on  her  on  June 
25,  1919.  Tbe  defendant  obtained  an  order 
from  the  court  in  Oklahoma  giving  to  him 
the  custody  of  the  child,  and  afterward  ob- 
tained anotber  order  permitting  blm  to  take 
tbe  child  to  Saline  county,  Kan.,  where  tbe 
defendant  was  employed.  Summons  was 
there  served  on  him  in  the  present  action.  On 
September  30, 1919,  the  defendant  filed  a  mo- 
tion to  stay  proceedings  in  this  action  on  the 
ground  that  he  had  commenced  an  action  for 
divorce  in  Olilaboma,  and  that  summons  had 
been  served  on  the  plaintiff  prior  to  the  ser- 
vice of  summons  on  the  defendant  Court 
convened  In  Jewell  county  on  November  10, 
1919.  At  that  time  no  pleading  other  than 
tbe  motion  mentioned  bad  been  filed  In  this 
action  by  the  defendant  On  tbe  call  of  the 
docket,  R.  C.  Postletbwaite  appeared  for  the 
defendant,  stated  that  there  was  a  motion  to 
stay  proceedings,  and  requested  that  bearing 
on  the  motion  be  postponed  to  give  time  for 
tbe  arrival  of  papers  from  Oklahoma.  Hear- 
ing was  postponed  until  tbe  12th  of  November. 
On  that  day  Postletbwaite  was  not  present, 
although  at  noon  he  was  notified  by  the  attor- 
ney for  tbe  plaintiff  that  the  action  would  be 
called  for  trial  on  that  afternoon,  and  that 
the  plaintiff  would  wait  until  the  arrival  ot 
the  train  from  Jewell  City  at  3  o'clock.  After 
tbe  airival  of  the  train  and  tbe  nonappear- 
ance of  the  defendant,  either  In  person  or  by 
counsel,  the  action  was  tried,  and  a  divorce 
was  granted  to  the  plaintiff  giving  to  ber  tbe 
custody  of  two  minor  children,  and  alimony 
of  1100  to  be  paid  on  or  before  Novemlier 
15,  1919,  and'  a  like  sum  on  the  15tb  day  of 
each  mOBtb  thereafter.  On  November  14, 
1919,  the  defendant  filed  a  motion  for  a  new 
trial,  and  on  November  18  be  filed  a  motion 
to  rescind,  cancel,  revoke,  and  open  tie  judg- 
ment The  defendant  appeals  from  tbe  judg- 
ment granting  tbe  divorce  and  from  the  or- 
ders overruling  bis  motions. 

[1]  1.  One  question  to  be  considered  is: 
Did  the  district  court  of  Jewell  county  have 
jurisdiction  to  grant  the  divorce  with  the  pro- 
ceeding pending  in  Oklahoma  In  which  ser- 
vice had  been  bad  prior  to  service  In  the  pres- 
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ent  action?   We  qnote  from  U  0.  J.  1183,  aa 
follows: 

"The  pendency  of  an  action  to  the  court  of 
one  state  or  country  la  not  a  bar  to  the  tostl- 
tntion  of  another  action  between  the  same  par- 
ties and  for  the  same  cause  of  action  in  a 
court  of  another  state  or  country,  nor  is  it 
the  duty  of  the  court  to  which  the  latter  action 
la  brought  to  stay  th«  same  pending  a  deter- 
mtoation  of  the  earlier  action,  even  though  the 
court  in  which  the  earlier  action  is  brought 
baa  Jurisdiction  anfficient  to  dispose  of  the  en- 
tire controversy." 

The  cases  Uieie  dted  amply  sapport  this 
mle.  Byan  t.  Seaboard  ft  R.  R.  Co.  (0.  CO 
88  Fed.  397,  407;  Hatch  v.  Spofford,  22  Cona 
485,  68  Am.  Dec.  433;  Wentz's  Appeal,  76 
Conn.  405,  66  Atl.  625;  Seevers  7.  Clement, 
28  Md.  426;  Cole,  Use  of  Fie,  T.  Flitcraft  ft 
Co.,  47  Md.  312;  Gerke  ▼,  Colonial  Tr.  Co., 
117  Md.  679.  83  Aa  1092;  Falrchild  t.  rai]> 
child,  53  N.  J.  Ea.  678,  84  AtL  10,  51  Am. 
St  Rep.  650;  Bowne  and  Seymour  ▼.  Joy,  9 
Johns.  (N.  Y.)  221;  Smith  et  al.  ▼.  Lathrop 
et  al.,  44  Pa.  326,  84  Am.  Dec.  448.  This  mle 
has  been  applied  to  divorce  proceedings. 
SworosU  ▼.  Sworoskl,  76  N.  B.  1,  70  Atl.  119. 
It  does  not  appear  that  judgment  has  been 
rendered  in  the  Oklahoma  action.  Probably 
the  legal  residence  of  both  the  plaintiff  and 
the  defendant  at  the  time  these  actions  were 
commenced  was  In  Jewell  county,  Kan. ;  that 
oertalnly  was  the  residence  of  the  plaintiff. 
The  district  court  of  this  state  had  Jurisdic- 
tion of  the  action  there  pending.  It  obtained 
Jurisdiction  of  both  jMirtles  when  service  of 
summons  was  made  on  the  defendant,  and 
was  Justified  in  proceeding  to  trial  and  Judg- 
ment notwlthstandng  the  motion  filed  by  the 
defendant  setting  up  the  proceedings  in  Okla- 
homa. 

[2]  2.  Another  question  Is:  Did  the  court 
abuse  Its  discretion  to  trying  the  action  at  the 
November  term  of  court  and  In  refusing  to 
grant  a  conttouanoe?  Court  convened  on 
November  10,  and  the  platotlff  urged  an  Im- 
mediate trial  of  the  action.  The  defendant 
was  In  court  by  his  attorney  and  asked  for 
further  time.  The  motion  to  stay  proceedtogs 
was  set  for  heartog  on  the  12th,  at  which 
time  all  actions  for  divorce  were  set  for  trlaL 
The  defendant's  attorney  failed  to  appear  on 
that  day,  although  specifically  notified  at 
noon  that  the  action  would  be  tried  in  the 
afternoon.  No  excuse  was  then  given  to  the 
court  for  not  appeartog  on  that  day.  There 
was  no  abuse  of  discretion  In  trytog  the  ac- 
tion at  the  November  term  of  court. 

[3]  3.  After  trial  and  judgment,  the  defend- 
ant requested  that  the  Judgment  be  set  aside 
and  .that  the  action  be  conttoued  beyond  the 
term.  These  requests  were  refused,  but  the 
court  stated  that  he  would  hear  whatever  evi- 
dence the  defendant  might  have,  and  that,  if 
the  evidence  Justified  It,  he  would  set  aside 
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the  Judgment    No  evidence  was  furnished, 

and  the  court  was  Justified  to  refusing  to  set 

aside  the  Judgment  that  had  been  rendered. 

The  Judgment  is  affirmed. 

All  the  Justices  concurrlns. 


Cim  Kan.  US) 
WEIGAND   V.  WILSON.    (No.  22485.) 

(Supreme  Court  of  Kansas.    July  10,  1820.) 

(Byttaiu*  (y  Oa  Court.) 

1.  Appeal  and  error  «=34I9(I)— RiUag  aat 
oovered  by  notice  of  appeal  Is  set  kefora 
eeart 

The  notice  of  appeal  did  not  cover  the 
order  overrnltog  the  defendant's  demurrer  to 
the  platotit^'s  petition  to  vacate  the  appeal 
from  the  probate  court,  and  hence  such  rnltog 
is  not  before  us  for  consideration. 

2.  Appeal  and  error  «=>84(l)->DenlaI  of  mo- 
tion to  dismiss  appeal  from  probate  court  It 
■ot  appealable. 

An  order  denytog  a  motion  to  dismlts  an 
appeal  from  probate  court  is  not  appealable. 

Appeal  from  District  Court;  Qreelqr 
County. 

John  C.  Welgand  appealed  from  a  ruling  ot 
the  probate  court  sustaintog  a  denmrrer  to 
his  petltlcm  thereto  to  vacate  the  allowance 
of  claims  of  Clement  L.  Wilson  against  the 
estate  of  Charles  W^gand,  deceased.  Motion 
by  Wilson  to  the  district  court  to  fHnmipii  the 
appeal  overruled,  and  demurrer  to  petition 
to  vacate  the  Judgment  of  allowance  over- 
ruled, and  Wllsim  appeals.  Appeal  dismis- 
sed. 

W.  C.  Dickey,  of  LeoU,  Carr  W.  Taylor,  of 
Hutchtoson,  and  E.  D.  McKeever,  of  Topeka, 
for  appellant 

WiUlam  Glenn,  of  Tribune,  and  Ben  Jones 
and  Samuel  Jones,  both  of  Lyons,  for  ap- 
pellee. 

WEST,  J.  This  action  is  one  of  the  out- 
cropptogs  of  the  remarkable  series  of  trans- 
actions recited  In  Welgand  v.  Shepard,  105 
Kan.  405,  184  Pac.  722. 

[1]  The  probate  court  of  Oreeley  county 
allowed  the  claim  of  Clement  L.  Wilson 
against  the  estate  of  Charles  Welgand  for 
$1,000  on  July  23,  1915,  the  same  day  the 
admtolstrator  was  appointed.  On  September 
17,  1917,  the  admtolstrator  made  his  final 
settlement  which  showed  that  there  was 
left  out  of  the  entire  estate  only  $298.39.  On 
July  17,  1917,  the  platotlff  filed  his  petition 
in  the  probate  court  to  vacate  the  allowance 
of  claims  of  Clement  L.  Wilson  against  the 
estate.  To  this  petition  Wilson  danurred, 
and  on  August  18,  1917,  the  probate  court 
sustatoed  the  dumurrer.  On  September  8, 
1917,  the  plaintiff  served  notice  of  appeal 
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from  that  nling,  his  appeal  bond  being  filed 
and  approved  September  10,  1017.  After- 
wards the  plaintiff  through  hla  attorney  re- 
ceived and  receipted  for  the  amount  found 
due  by  the  probate  court.  January  16,  1918, 
Wilson  in  the  district  court  moved  to  dis- 
miss the  appeal,  and  on  January  21,  1919, 
this  motion  was  overruled,  and  at  the  same 
time  a  demurrer  to  the  petition  to  vacate  the 
judgment  of  allowance  was  overruled.  The 
notice  of  appeal  recites  only  the  Judgment 
rendered  on  January  21,  1919,  "overruling 
the  motion  of  said  defendant  or  appellant  to 
dismiss  the  appeal  from  the  probate  court, 
filed  by  you  in  the  said  action."  Hence,  the 
ruling  on  the  demurrer  Is  not  before  us  for 
consideration. 

[2]  Counsel  for  the  plaintiff  contend  that 
the  order  overruling  the  motion  to  dismiss 
the  appeal  Is  not  appealable.  The  statute 
provides  for  an  appeal  from  the  final  order. 
Civil  Code,  I  666  (Qen.  St  1915,  {  7469).  A 
final  order  is  one  affecting  a  substantial  right 
in  an  action  when  it  In  effect  determines 
the  action  and  prevents  a  judgment  (Civil 
Code,  f  566  (Gen.  Stat  1915,  f  7470).  Of 
course  the  mere  refusal  to  dismiss  an  ap- 
peal does  not  have  either  of  these  effects. 
Edenfield  v.  Barnhart,  6  Kan.  226:  Dolbee 
v.  Hoover,  8  Kan.  126;  Anderson  ▼.  Hlgglns, 
85  Kan.  201,  10  Pac.  670;  Vail  v.  School 
District,  86  Kan.  808,  122  Pac.  885;  Ousley 
V.  Curphey,  95  Kan.  254,  268,  147  Pac.  UIO. 

Therefore,  this  court  having  no  jurisdic- 
tion in  the  matter  presented,  the  attempted 
appeal  is  dismissed. 

All  the  Justices  concurring. 


(108  Kan.  106) 

BERRIDGE  v.  QAYLORD.    (No.  22793.)* 

(Supreme  Court  of  Kansas.    Dec.  11,  1920.) 

(BvOa^nt*  hi  *h»  Ooturt.) 

Mortgages  #s>8l— Taking   mortgage  In   name 
of  stranger  to  avoid  taxes  no  defense  to  ao- 
tlon  by  lender  and  assignee  of  mortgage. 
Where  one  who  makes  a  loan  upon  real 
estate  causes  the  note  and  mortgage  securing 
it  to  be  made  payable  to  a  stranger  to  the 
transaction,   for  the   purpose  of   evading  the 
payment  of  taxes,  that  fact  does  not  consti- 
tute a  defense  to  the  mortgage.  In  an  action 
against   the   mortgagor   brought  in   the   name 
of  the  real  owner,  who  has  in  the  meantime 
taken  an  assignment  from  the  nominal  mort- 
gagee. 

Appeal  from  District  (3ourt,  Nemaha 
County. 

Action  by  P.  O.  Berrldge  against  Cora  M. 
Oaylord.  Judgment  for  defendant,  and 
plaintiff  appeals.  Beversed,  an4  cause  re- 
manded, with  direction  to  render  Judgment 
for  plaintiff. 


T.  D.  Humphreys,  of  Topeka,  for  appellant. 
Waggener,  Challiss  &  Brown,  of  Atchison, 
for  appellee. 

MASON,  J.  F.  G.  Bterrldge  brought  an  ac- 
tion against  Cora  M.  Gaylord  npoa  a  note 
and  mortgage  originally  executed  by  her  to 
Joseph  F.  White  and  by  him  assigned  to  tbe 
plaintiff.  Judgment  was  rendered  for  tbe 
defendant  canceling  the  mortgage  upon  tbe 
ground  that  the  loan  secured  by  it  had  been 
made  by  the  plaintiff,  who  caused  White  to 
be  named  as  payee  for  the  purpose  of  en- 
abling him  to  avoid  the  payment  of  taxes. 
The  plaintiff  appeals. 

The  correctness  of  the  Judgment  depends 
upon  tbe  Interpretation  of  the  decision  and 
opinion  in  Sheldon  v.  Pruessner,  52  Kan. 
679,  35  Pac.  201,  22  L.  B.  A.  709,  upon  tbe 
authority  of  which  it  Is  obviously  based. 
That  case  has  sometimes  been  regarded  as 
holding  that,  if  the  owner  of  a  mortgage 
places  the  formal  legal  title  to  it  In  anotbw 
for  the  purpose  of  evading  the  payment  of 
taxes,  he  Is  thereby  prevented  from  collect- 
ing it,  and  the  act  constitutes  a  defense  to 
any  action  for  its  enforcement  The  decision, 
however,  goes  no  further  than  to  hold  that. 
If  the  mortgagee  while  retaining  the  bene- 
ficial ownership  makes  a  mere  colorable  as- 
signment in  order  to  escape  the  payment  of 
taxes  and  a  foreclosure  is  attempted  In  tbe 
name  of  the  assignee,  no  recovery  can  be  had 
in  that  action.  Its  limited  scope  in  this  re- 
gard was  recognized  in  a  note  published 
shortly  after  its  rendition,  reading  as  fid- 
lows: 

"The  dedsion  that  a  transfer  of  a  mortgage 
to  evade  taxation  is  so  far  contrary  to  public 
policy  that  tbe  transferee  cannot  enforcl  it 
for  the  benefit  of  the  transferrer  seems  to  be 
a  novd  one.  The  exact  effect  of  such  a  trans- 
fer on  tbe  rights  of  the  parties  is  left  some- 
what indefinite.  Whether  the  transferee 
could  enforce  the  mortgage  if  be  chose  ac- 
tively to  assert  his  rights  for  himself,  and 
whether  on  the  other  hand  tbe  transferrer 
could  in  his  own  name  enforce  the  mortgage 
are  important  questions  left  open  in  this  case  " 
Note,  22  L.  B.  A.  708. 

The  ordinary  rule  is  that  tbe  bolder  of 
the  formal  legal  title  of  a  note  may  maintain 
action  up<»  it  although  he  has  no  benefldal 
ownership  and  most  account  to  his  asaigxtor 
for  the  proceeds.  The  Sbeldon-PmesBner 
Case  has  been  referred  to  as  illustrating  a 
situation  in  which  the  rule  does  not  apply 
because  of  the  transfer  having  been  made  la 
bad  faith  (Greene  v.  McAuley,  70  Kan.  601. 
606,  79  Pac.  133,  68  L.  B.  A.  306) — a  reference 
which  shows  the  effect  heretofore  given  to 
the  case  by  this  court  In  an  action  to  fore- 
close a  lien  evidenced  by  an  instrument  In 
tbe  form  of  a  deed,  whicb  bad  been  executed 
to  replace  a  mortgage,  the  court  applied  this 
Interpretation  by  holding  that  no  defense 
was  stated  by  an  answer  which  alleged  tbat 
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one  of  the  purposes  for  which  the  plaintiff 
took  the  deed  was  to  avoid  the  payment  of 
taxes.    In  the  opinion  it  was  said: 

"The  plaintiff  being  the  holder  of  the  indebt- 
edness and  the  real  party  in  interest,  the  de- 
fendants cannot  rely  upon  the  case  of  Sheldon 
T.  Pruesaner,  62  Kan.  679.  In  that  case  the 
mortgage  had  been  assigned  in  order  that  the 
mortgagor  might  avoid  the  payment  of  taxes. 
The  assignment  was  held  to  be  fraudulent, 
and  it  necessarily  followed  that  the  assignee 
was  not  the  real  party  in  interest,  and  it  was 
held  that  he  could  not  maintain  the  action.'.' 
Johnson  t.  Harvey,  88  Kan.  471,  472,  112  Pac 
108. 

In  Drezler  v.  Tyrrell,  IB  Nev.  114,  it  was 
held  (one  of  the  three  justices  dissenting) 
that  a  mortgage  wlilch  is  made  in  the  name 
of  some  one  other  than  the  lender  of  the 
money.  In  order  to  escape  the  payment  of 
taxes,  is  wholly  void — ^the  position  taken  by 
the  defendant  here.  That  case,  with  others, 
was  cited  in  the  opinion  in  Sheldon  v.  Pmess- 
ner  in  snpport  of  a  familiar  general  proposi- 
tion qnoted  from  a  California  decision.  Such 
citation,  of  conrse,  did  not  imply  the  adop- 
tion of  the  fnll  doctrine  of  the  Nevada  case, 
which  may  have  been  Inflnenced  by  a  local 
statute  and  so  far  as  we  have  observed  has 
never  met  with  fnll  acceptance  elsewhere  ex- 
cept in  a  dissenting  opinion  (Brown  v.  Newell, 
64  S.  0. 27,  73,  41  S.  B.  836)  and  in  an  editori- 
al In  a  law  journal  (66  G.  L.  J.  121,  201,  261), 
whQe  it  has  been  expressly  disapproved  by 
the  courts  of  a  number  of  Jurisdictions.  See 
the  following  cases  and  the  citations  therein: 
Callicott  V.  AUen,  31  Ind.  App.  661,  67  N.  B. 
196;  Murray  v.  White,  42  Mont  423,  437, 
438,  113  Pac.  754,  Ann.  Gas.  1912A,  1297,  and 
Alter  V.  Clai*  (D.  C.)  198  Fed.  163— a  dis- 
trict at  Nevada  case.  In  the  two  state  cases 
Just  cited  it  was  mistakenly  assumed  that 
Sheldon  v.  Pruessner  is  to  the  same  effect  as 
Drexler  v.  Tyrrell.  The  basis  of  tlie  rejec- 
tion of  the  Nevada  doctrine  that  an  effort  to 
escape  taxation  thereon  nullifies  a  mortgage 
is  shown  In  these  quotations: 

"As  we  think,  the  opinion  [in  the  Nevada 
case]  fails  to  appreciate  that  there  is  no  il- 
legality in  the  contract  of  loan;  and  that  the 
qnestlon  is  only  whether  one  who  has  borrowed 
money  shall  repay  it."  Nichols  v.  Weed  Sew- 
ing Machine  Co.,  27  Hon,  200,  206. 

"The  only  taint  in  the  transaction  was  the 
Intended  fraud  upon  the  revenue  laws  of  the 
state.  For  this  intended  fraud  the  court  up- 
held the  mortgagor  in  refusing  payment  of  the 
mortgage;  they  upheld  him  in  a  monstrous 
injustice,  when  the  revenue  laws  of  the  state 
provided  proper  and  ample  punishment  for  an 
evasion  of  them  by  criminal  prosecution." 
Note,  1  Jones  on  Mortgages,  i  619,  p.  1016. 

"When  the  revenue  laws  provide  ample  pun- 
ishment for  the  evasion  by  taxpayers  of  their 
Just  dues,  it  would  seem  a  monstrous  injustice 
to  permit  a  mortgagor  to  defeat  the  payment 


of  his  debt  by  bringing  any  sndi  issue  into  a 
suit  brought  to  foreclose  his  mortgage.  The 
alleged  turpitude  of  the  mortgagee  furnishes 
no  ground  for  a  discharge  of  the  mortgagor 
from  the  payment  of  his  just  debt."  Crowns 
V.  Forest  lisnd  Co.,  99  Wis.  108,  107,  74  N. 
W.  646,  648. 

"We  think  the  rule  is  quite  well  settled 
that  courts  vrill  not  hold  a  contract  void  as 
against  public  policy  unless  the  contract  itself 
requires  that  something  be  done  which  adverse- 
ly affects  the  public  welfare,  or  is  forbidden 
by  law  or  the  consideration  is  illegal  or  im- 
moral." Murray  v.  White,  42  Mont.  423,  438, 
113  Pac.  754,  758    (Ann.   Cas.  1912A,  VJSn). 

"In  my  judgment,  the  doctrine  of  public  pol- 
icy cannot  be  invoked  by  the  defendant  to  dis- 
charge her  from  the  payment  of  her  debt,  which 
is  justly  doe.  She  has  received  the  full  con- 
sideration of  a  contract  which  in  itself  did 
not  require  the  doing  of  anything  wrong,  and 
which  was  not  forbidden  by  the  laws  of  the 
state.  We  must  not  confuse  the  contract  itself 
with  a  collateral  or  incidental  purpose  of  the 
mortgagee,  which,  though  wrong,  yet  should 
not  be  a  bar  to  the  enforcement  of  the  agree- 
ment of  the  parties.  Although  the  contract  it- 
self may  have  enabled  the  plaintiff  to  escape 
payment  of  taxes,  still  the  intention  of  the 
complainant  formed  no  part  of  the  considera- 
tion, and  the  law  will  not  refuse  enforcement. 
I  cannot  agree  with  the  argument  that  it  be- 
comes impossible  to  separate  the  taint  8ui» 
rounding  the  contract  from  the  contract  it- 
self; nor  do  I  believe  that  it  follows  that  the 
court,  in  enforcing  the  contract,  affirms  an 
illegal  stipulation  thereof.  The  fallacy  of  this 
reasoning  lies  in  regarding  the  purpose  of  the 
mortgagee  to  evade  taxation  as  an  element 
of  the  contract"  McKinnon  v.  Waterbury 
(O.  C.)  186  Fed  489,  490,  491. 

In  the  present  case  the  action  was  brought 
by  the  beneficial  owner  of  the  mortgage, 
whether  he  furnished  the  money  for  the  loan 
in  the  first  place,  or  paid  it  to  White  for  the 
assignment  We  think  that  both  upon  reason 
and  authority  he  is  entitled  to  enforce  the 
lien  by  an  action  in  his  own  name  even  upon 
the  assumption  that  he  was  at  all  times  the 
real  creditor  and  caused  the  note  and  mort- 
gage to  be  executed  to  White  merely  to  evade 
the  payment  of  taxes. 

The  plaintiff  testified  that  White  advanced 
the  money  for  the  loan,  and  that  he  after- 
wards reimbursed  him,  and  that  he  neither 
evaded  nor  sought  to  evade  the  iwyment  of 
taxes.  He  contends  that  there  was  no  evi- 
dence to  support  the  finding  that  he  was  the 
original  creditor  or  that  his  purpose  in  in- 
troducing White  into  the  deal  was  to  escape 
taxation.  In  view  of  the  conclusion  already 
announced,  it  is  not  necessary  to  pass  upon 
this  contention. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  render  Judgment 
for  the  plaintiff. 

All  the  Justices  concurring. 
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008  Kan.  14) 

McBROOM  V.  WILGUS.    (No.  22369.) 

(Supreme  C3ourt  of  KansaB.    Dec.  11,  1920.) 

(Bvllaiiu  iy  the  Court.) 

Inl)inotton   «=>46— Holder  of   option   to   rent 
may  be  enjoined  from   meddling  witli  prop- 
erty until  option  exercised. 
One  who  has  an  option  to   rent  farming 
lands  on  payment  of  rent  at  the  beginning  of 
the  farm  rental  year,  March  Ist,  may  properly 
be  enjoined  from  meddling  with  those  lands  if 
be  has  failed  to  give  the  grantor  of  the  option 
some  notification  of  his  election  to  farm  the 
lands,  and  has  failed  to  pay  the  specified  rent 
at  the  time  stipulated  in  the  contract. 

Appeal  from  District  Court,  Seward 
County. 

Suit  by  Oeorge  B.  McBroom  against  B.  S. 
Wllgus  tor  an  Injunction.  Decree  for  plain- 
tiff, and  defendant  appeals.   Affirmed. 

O.  W.  Sawyer,  of  liberal,  for  appellant 

a.  L.  Light,  of  liberal,  and  R.  H.  Loof- 
bourrow,  of  Beaver  City,  OkL,  for  appellee. 

DAWSON,  J.  The  plaintiff,  as  agent  and 
tenant  of  the  owners  of  some  Seward  county 
lands,  brought  injunction  proceedings  to  re- 
strain the  defendant  from  entering  upon  and 
farming  certain  portions  of  these  lands  In  the 
spring  of  1918.  In  his  answer,  defendant 
pleaded  a  general  denial,  and  set  up  a  lease 
betweoi  plaintiff  and  defendant,  executed 
June  1, 1917,  which  spedflcally  covered  other 
lands  in  the  vicinity  described  as  tracts  1. 
2  and  S,  and  prescribed  the  rental  for  tract 
2  at  one  doUar  per  acre  payable  on  Marcb  1 
of  each  year  by  cash  or  promissory  note. 
As  to  the  lands  In  dispute  in  this  lawsuit,  the 
lease  provides: 

"It  is  further,  agreed  that  in  case  second 
party  [defendant]  is  able  to  handle  the  same, 
the  first  party  hereby  leases  subject  to  the 
same  condition  as  tract  2  above  mentioned,  68 
acres  cultivated  land  on  the  sontheaat  13 
and  70  acres  cultivated  land  on  the  northeast 
18,  both  tracts  in  township  35,  range  81,  the 
lease  of  these  last  128  acres  to  be  for  the 
seasons  of  1918  and  1919." 

Defendant  also  pleaded  that  during  the 
year  1917  he  was  in  possession  of  the  other 
lands  covered  by  the  lease,  and — 

"that  defendant  prior  to  the  season  for  pre- 
paring and  putting  in  crop  prepared  to  take 
possession  of  said  premises,  and  was  ready 
and  able  to  handle  the  same,  as  plaintiff  well 
knew,  and  defendant  alleges  that  in  one  sea- 
son, be  entered  into  possession  of  said  128- 
acre  tract  in  accordance  with  the  rights  and 
privileges  expressed  in  said  contract,  and  is 
rightfully  entitled  to  possession  thereof;  that 
defendant  has  not  waived  or  abandoned  his 
rights  to  said  tract  of  128  acres,  but  has  en- 
tered into  possession  and  carried  out  his  part 
of  the  agreement  in  good  faith   up  until  the 


commencement  of  this  suit;  that  he  is  ready, 
able,  and  willing  to  further  carry  out  the 
terms  of  said  contract,  and  hereby  offers  to  pay 
the  rental  thereon,  and  hereby  tenders  into 
court  for  the  benefit  of  the  plaintiff  the  rental 
therefor,  to  be  paid  to  said  plaintiff  in  the  man- 
ner and  on  the  terms  of  the  contract  as  de- 
termined by  the  court." 

Plaintiff's  action  was  filed,  and  temporary 
restraining  order  issued  on  March  13,  1918. 
Prior  thereto,  on  March  6,  1918,  plaintiff  no- 
tified defraidant  that  as  the  latter  had  not 
elected  to  take  and  farm  the  lands  in  dis- 
pute and  the  time  for  lilm  to  elect  to  do  so 
under  the  terms  of  the  lease  had  expired,  the 
option  to  handle  these  lands  was  canceled. 
The  trial  court  gave  judgment  for  plaintiff 
on  the  pleadings,  and  this  is  the  principal 
assignment  of  error. 

Defendant's  answer  was  filed  March  18, 
1918.  That  answer  pleaded  all  the  material 
facts  requisite  to"  &  determination  of  the 
controversy.  The  answer  set  up  the  lease. 
The  lease  did  not  contain  an  unqualified 
grant  of  the  premises  in  dispute.  It  merely 
provided  that  If  the  defendant  was  able  to 
handle  the  land  In  dispute  (presumably  If  he 
should  manage  to  provide  himself  with  suf- 
ficient farming  equipment  and  labor)  he 
should  also  have  the  right  to  farm  these  ad- 
ditional lands.  It  provided  also  tiiat  be 
was  to  pay  rent  for  these  additional  lands 
on  the  same  terms  as  he  was  paying  on  trdct 
No.  2,  which  was  $1  per  acre.  In  cash  or  prom- 
issory notes  due  March  1,  1918.  While  de- 
fendant pleaded  that  on  the  day  he  filed  his 
answer,  Mardb  16,  1918,  be  was  ready,  able, 
and  willing  to  carry  out  the  terms  of  the 
contract  and  "hereby  offers  to  pay  the  rental 
thereon,"  there  is  no  allegaticm  tliat  at  or  be- 
fore the  beginning  of  the  rental  year,  March 
1,  1918  (Gen.  Stat  1915,  i  5961),  he  had  no- 
tified plaintiff  that  be  elected  to  exercise  the 
option  and  that  within  time  he  had  paid  or 
tendered  payment  for  the  rent  doe  on  March 
1,  1918. 

On  determining  the  propriety  of  a  motion 
for  Judgment  on  pleadings  a  most  liberal  con- 
struction is  to  be  given  to  the  pleadings 
against  which  the  motion  is  leveled;  bat 
even  so,  the  want  of  these  allegations  of  time- 
ly election  and  timdy  payment  clearly  dis- 
closed that  the  defendant  had  stated  no  de- 
fense. He  never  had  a  lease  on  these  par- 
ticular lands;  he  had  only  an  option  to  lease 
them.  He  could  only  exerdse  that  option  by 
some  affirmative  action  brought  to  the  knowl- 
edge of  plaintiff,  and  by  payment  of  the  rent 
by  cash  or  note  on  or  before  March  1,  1018. 
When  the  1st  of  March  came  around,  and 
neither  notification  of  election  nor  payment 
of  rent  was  forthcomlug,  plaintiff  was  en- 
tirely within  his  rights  in  making  other  ar- 
rangements for  cropping  the  land  during 
the  season  of  1918. 
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That  defendant  also  pleaded  a  general  de- 
nial Is  of  no  consequence,  since  Its  effect  was 
entirely  overthrown  by  the  subsequent  state- 
ments In  the  answer,  whldi  pleaded  all  the 
requisite  and  material  facts  on  which  to  base 
a  Judgment  Gobe  y.  Ooughlin,  83  Kan.  622, 
112  Pac:  116,  31  L.  B.  A.  (N.  S.)  1126.  See, 
also.  Thresher  Co.  t.  Nelson,  106  Kan.  717, 
189  Pa&  907. 

There  was  no  ambigalty  In  the  cmtract, 
nor  Is  anything  further  disclosed  In  this  case 
which  would  justify  discussion. 

The  judgment  is  afSrmed. 

All  tbe  Justices  concurring. 


(108  Kaii.-4t) 

AYRES  V.  KANSAS  CITY  RYS.  CO.* 
(No.  22702.) 

(Supreme  Court  of  Kansas.    Dec.  11,  1920.) 

{SyUabiu  Iv  <>^  Court.) 

1.  Street  railroads  «=3l  17(29)  —  Autotmck 
driver's  oontrlbutory  negligence  In  not  ob- 
serving street  car  held  for  Jury. 

Tbe  evidence  considered,  and  Mi,  tbe  ques- 
tion whether  or  not  tbe  plaintifl,  whose  anto- 
tmcfc  was  struck  by  k  street  car,  was  guilty  ot 
contributory  negligence  in  not  observing  tbe 
car  in  time  to  move  the  truck  from  the  street 
car  track,  was  properly  submitted  to  Uie  Jury. 

2.  Street  railroads  9=9118(13)— Instruollon  on 
driver's  oontributory  negllgettoe,  leaving  eut 
Dnnsual  speed  of  street  par,  held  properly  re- 
fused. 

A  request  for  an  instruction  to  tbe  effect 
that,  if  the  plaintiff  could  have  seen  the  street 
car  when  it  was  far  enough  from  him  ths,t  he 
could  have  driven  out  of  its  way,  and  falleid  to 
■ee  the  car  and  drive  out  of  its  way,  he  was 
guilty  of  contributory  negligence,  was  properly 
denied,,  because  tbe  instruction  took  no  ac- 
count of  the  inordinate  speed  of  the  car,  whid> 
tbe  plaintiff  was  not  obliged  to  anticipate. 

8.  Street  railroads  ^^=3l  13  (4)— Evidence  of  mo> 
tormaa's  Intoxication  proper. 
Evidence  that  the  motorman  of  the  street 
ear  was  drunk  was  properly  received. 

Appeal  from  District  (3onrt,  Wyandotte 
County. 

Action  by  James  S.  Ayres  against  the  Kan- 
sas City  Railways  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Bobertson  ft  Boddlngton,  of  Kansas  (Sty, 
Kan.,  and  W.  H.  Thompson,  of  Kansas  Cltyj 
Mo.,  for  appellant. 

O.  li.  Miller  and  McAnany,  Alden  ft  Van 
Oleave^  all  of  Kansas  cnty,  Kan.,  for  appellee: 

BUBCH,  J.  l%e  action  was  <me  to  recover 
damages  for  Injnrles  to  person  and  property 
mstained  in  a  collision  with  a  street  car. 


The  plaintiff  Nooveied,  and  tbe  defendant 
appeals. 

The  plaintiff  was  driving  an  antotrack, 
whldt  be  used  as  a  vehicle  tot  carrying  pas- 
sengera.  While  proceeding  southward  along 
Fifth  street  in  Kansas  City,  so  early  In  the 
morning  lights  were  necessary,  be  was  oblig- 
ed to  leave  tbe  west  side  of  the  street  be- 
cause of  obstructions,  and  go  upon  the  rail- 
way tracks  in  tbe  center  of  the  street  Ee 
was  hailed  by  a  passenger,  and  stopped  with 
a  front  wheel  of  the  truck  about  at  the  west 
rail  of  tbe  east  railway  tra<^.  The  passen- 
ger attempted  to  enter  at  the  front  of  the 
truck,  was  told  to  enter  at  tbe  rear,  and  did 
so.  The  plaintiff  was  In  tbe  act  of  starting 
the  truck,  when  he  discovered  a  street  car  in 
front  of  him,  going  north  on  the  east  trade. 
Before  going  on  the  railway  tracks,  the  plain- 
tiff looked  for  a  car,  and  none  was  in  sight 
The  car  came  around  a  sharp  curve,  and  up- 
on Fifth  street,  so  the  plaintiff  could  have 
seen  it  when  it  was  400  feet  away.  His  at- 
tention was  momentarily  occupied  with  his 
passenger,  and  be  did  not  see  tbe  car  until 
it  was  within  100  feet  of  him.  If  the  pUln- 
tlff  bad  seen  tbe  car  when  it  was  first  visible, 
he  could  have  gotten  out  of  its  way.  There 
was  evidence  that  tbe  motorman  was  drunk, 
and  tbat  be  was  not  in  the  front  vestibule 
of  bis  car.  Tbe  car  was  running  at  a  speed 
of  26  or  80  miles  per  hour,  its  speed  was  not 
checked  until  it  struck  tbe  truck,  the  trade 
was  demolisbed,  and  the  plaintiff  and  some 
of  his  passengers  were  injured. 

[1,2]  Tbe  petition  charged  the  defoidant 
with .  negligence  in  respect  to  tbe  speed  at 
which  tbe  car  was  operated.  The  answw 
pleaded  contributory  negligence,  and  viola- 
tion of  a  dty  ordinance  prescribing  mlee 
tor  use  of  tbe  streets  by  vehicles.  Vlc^tlon 
of  tbe  ordinance  was  taken  care  of  by  a 
special  finding  of  the  jury,  sustained  by  suf- 
ficient evidence,  and  the  meritorious  question 
in  the  case  was  raised  by  an  instractlon  to 
the  jury,  which  the  defendant  requested  and 
tbe  court  refused  to  give,  reading  as  fol- 
lows: 

"The  court  instructs  tbe  jury  tbat  if  yon  find 
from  the  evidence  that  tbe  plaintifl  looked  im- 
mediately before  driving  upon  the  east  track  of 
defendant  company  to  see  if  a  street  csr  was 
approaching,  and  no  such  car  could  be  seen, 
and  plaintiff  stayed  on  auch  tracks  for  sncb 
lengUi  of  time  that  a  car  approached  him,  and 
such  car  could  have  been  seen  by  plaintiff  for 
such  a  distance  that  he  could  have  driven  out 
of  the  way  of  such  approaching  car,  but  plain- 
tiff failed  to  see  such  car  in  time  to  drive  out 
of  the  way,  then  your  verdict  must  be  for  the 
defendant" 

Tbe  Instruction  was  properly  refused.  It 
took  no  account  of  the  inordinate  speed  at 
which  tbe  car  was  <qperated,  and  which  the 
plaintiff  was  not  bound  to  antiripate.    Tbe 
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plaintiff  and  the  defendant  were  engaged 
In  the  same  business — transportation  of  pas- 
sengers along  the  streets  of  the  city.  Dif- 
ference In  the  means  of  transportation  re- 
quired the  plaintiff  to  concede  right  of  way 
to  the  defendant's  cars,  and  prudence  requir- 
ed him  to  keep  a  lookout  for  them.  Before 
the  plaintiff  stopped  on  the  railway  trades 
he  did  look,  and  no  car  was  visible.  The 
distance  at  which  a  car,  operated  at  proper 
speed,  would  come  In  sight,  and  then  render 
the  plaintiff's  situation  hazardous,  was  such 
that  he  was  not  obliged  to  keep  his  eyes 
constantly  turned  in  the  direction  from  which 
the  car  came,  or  to  make  a  second  obserra- 
a<M  Immediately.  If  the  car  were  operated 
at  proper  speed,  he  was  safe  in  taking  some 
time  to  consider  his  passenger.  The  evidence 
was  that  the  time  occupied  by  the  entire  In- 
cident was  very  brief,  and  the  question 
whether  or  not  the  plaintiff  delayed  too  long 
before  making  the  second  observation  was 
one  for  the  jury. 

[3]  Evidence  that  the  motorman  of  the 
street  car  was  drunk  supported  the  evidence 
relating  to  the  reckless  manner  In  which  the 
car  was  operated.  A  state  statute  prwcrlb- 
Ing  the  kind  of  lights  the  plaintiff's  vehicle 
should  have  dliq>layed  was  not  relied  on  by 
the  defendant  In  its  answer.  The  Jury  was 
well  instructed,  and  the  defendant  was  not 
entitled  to  Judgment  on  the  special  findings 
of  fact 

The  Judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


a08  Kan.  m 

CAIN  «t  al.  V.  VIVIER  et  al.     (N*.  22741.) 

(Supreme  Ckiart  of  Kansas.     Dec  II,  1920.) 

(SyUahut  hy  the  Court.) 

Perpetnltles  «=)4  (6)— Devise  for  life  witb  fee 
to  others  not  deflnltely  ascertained  during 
life  tenancy  not  Invalid. 

A  deviae  in  a  will  giving  a  life  estate  in 
real  property  to  one  person,  and  at  his  death 
giving  the  fee  in  that  property  to  others,  does 
not  violate  the  role  against  perpetuities,  al- 
though, until  the  death  of  the  life  tenant,  it 
cannot  be  definitely  ascertained  who  takes  the 
property. 

Appeal  from  District  (3ourt,  Osage  Ck>unty. 

Suit  by  Kate  Cain  and  others  against  C!ora 
May  Vlvier  and  others  to  construe  a  wiU. 
Decree  for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

J.  P.  McLaughlin,  of  Osage  City,  Ralph  T. 
O'Neil,  of  Topeka,  and  H.  H.  McCluer  and 
Omar  E.  Robinson,  both  of  Kansas  City,  Mo., 
for  appellants. 

A.  B.  Oraax,  of  Lyndon,  for  appellees. 


MABSHALL,  J.  The  plaintiffs  commenced 
this  action  to  get  a  constmctlon  and  a  def- 
inition of  the  true  meaning  of  the  following 
language  contained  In  the  fourth  division  of 
a  will: 

"I  give,  devise  and  bequeath  to  my  son, 
James  W.  Cain.  •  •  •  To  have  and  to  hold 
the  same  with  all  the  use  and  benefits  thereof, 
during  the  period  of  his  natural  life  only, 
*  *  *  and  after  his  death,  then  to  his  chil- 
dren, share  and  share  alike.  In  tiie  case  of  the 
death  of  any  pf  his  said  children  leaving  liv- 
ing issue  surviving,  the  share,  or  shares  of 
such  deceased  child  or  children,  shall  go  to  the 
issue  of  such  deceased  child  or  children.  In 
case  there  are  no  deceased  children,  then  the 
living  children  of  my  said  son  James  W.  Cain 
shall  take  all  of  said  property,  to  have  and  to 
hold  the  same  in  common  forever." 

The  construction  placed  on  the  devise  to 
James  W.  CtAn  and  to  his  children  also  ap- 
plies to  a  like  devise.  In  the  sixth  division 
of  the  will,  to  Charles  Cleveland  C!ain  and  to 
his  children.  The  petition  covered  both  de- 
vises. 

The  plaintiffs  alleged  that  the  language 
quoted  was  uncertain,  indefinite,  and  am- 
biguous, and  that  they  and  the  defendants 
were  unable  to  determine  the  exact  meaning 
thereof  or  to  construe  the  language,  and 
that  there  was  a  dispute  between  them  as 
to  its  true  meaning.  Judgment  was  rendered 
in  favor  of  the  defendants,  and  the  plain- 
tiffs appeaL 

The  court  found  and  dadaied ; 

"That  the' part  of  paragraph  4  of  the  said 
will  of  Thomas  Cain  marked  Exhibit  A  of  plain- 
tiffs' petition,  whereby  the  testator,  Thomas 
Cain,  undertook  to  dispose  of  the  lands  there- 
in described  after  the  interests  of  James  W. 
Cain  in  said  land  had  terminated,  is  not  void 
for  the  reason  that  it  creates  a  perpetuity  and 
prevents  the  alienation  of  said  land  for  a  i>eriod 
longer  than  is  permitted  by  the  law  of  the  state 
of  Kansas." 

The  petition  did  not  allege  that  any  por- 
tion of  the  will  was  void  by  reason  of  its 
violating  the  law  against  perpetuities,  bnt 
the  plaintiffs  urge  that  matter  in  this  court  to 
secure  a  reversal  of  the  Judgment 

This  court.  In  Kllngman  v.  Gilbert,  90 
Kan.  645,  135  Pac.  fSS2,  discussed  the  rale 
against  perpetuities,  and  quoted  the  follow- 
ing language  from  30  Cyc.  1482,  1483: 

"The  rule  requires  that  future  interests  witb- 
in  its  scope  should  vest  within  21  years,  ex- 
clusive of  periods  of  gestation,  after  a  life  or 
lives  in  being. '  *  *  *  It  is  not  enough  that 
the  future  interest  may,  or  even  that  it  will,  in 
all  probability,  vest  within  the  limits.  It 
must  necessarily  so  vest" 

In  Lasnler  v.  Martin,  102  Kan.  551,  171 
Pac.  646,  the  rule  was  stated  as  follows: 

"The  rule  against  perpetuities  is  that  no  fu- 
ture interest  in  property  can  lawfully  be  ere- 
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ated  which  does  not  necessarilr  veat  within 
21  years  after  some  life  or  livea  presentlr  in 
being,  ezduding  from  aoch  compatation  of 
years  the  incipient  life  of  infants  in  ventre 
sa  mere."    Syl.  |  2. 

An  analysis  of  the  devise  to  James  W. 
Gals  and  to  bis  children  reveals  that  he  Is 
given  a  life  estate ;  on  his  death  the  land 
goes  to  his  children,  share  and  share  alike. 
If  any  of  his  children  are  dead,  the  land 
goes  to  the  children  of  the  deceased  child  at 
the  death  of  James  W.  Cain.  If  all  the  chil- 
dren of  James  W.  Cain,  whether  born  be- 
fore or  after  the  will  was  made,  are  living 
at  his  death,  the  land  will  go  to  them.  If 
a  deceased  child  of  James  W.  Cain  shonld 
leave  no  child,  the  land  will  go  to  the  living 
children  of  James  W.  Cain,  including  his  un- 
born child,  if  any.  This  does  not  violate 
the  mle  against  perpetuities ;  the  title  to  the 
land  is  settled  absolntely  at  the  death  of 
James  W.  Cain,  and  the  ones  who  then  take 
tbe  land  get  a  fee-simple  title  to  an  undi- 
vided interest  therein.  Coleman  v.  Coleman, 
69  Kan.  39,  76  Pac.  439;  Keeler  v.  Lauer, 
73  Kan.  388,  85  Pac.  541;  SaUsbory  v.  Salis- 
bury, 92  Kan.  644,  141  Pac.  173 — support  the 
conclusion  reached  by  this  court. 

The  Judgment  la  affirmed. 

Ail  the  Justices  concurring. 


(108  Kan.  130)  i 

FERRIER  et  al.  v.  FERRIER  et  al. 
(No.  23026.) 

(Supreme  Court  of  Kanwas.     Dee.  11,  1920.) 

fSvOaJm*  ht  the  Court.) 

Wilia  «=9260— Not  subjeet  to  contest  by  aotlon 
begun  more  than  three  yean  after  order  of 
probate. 
Where  a  statute  granting  a  right  to  con- 
test a  win  by  an  action  brought  within  three 
years  after  its  probate  is  amended  by  making 
the  period  two  years,  a  provision  being  added 
that  the  act  shall  apply  to  any  will  probated 
within  two  years  prior  to  its  enactment,  a  will 
admitted  to  probate  more  than  two  years  be- 
fore the  amendment  cannot  be  contested  by  an 
action  begun  more  than  three  years  after  the 
making  of  the  order  of  probate. 

Appeal  from  District  Court,  Butler  County. 

\nu  contest  by  Lewis  W.  Ferrier  and  oth- 
ers agabist  Katie  H.  Ferrier  and  others.  De- 
murrer to  petition  sustained,  and  contestants 
appeal.    Afltoned. 

Holmes,  Tankey,  Holmes  &  Eaton,  of  Wich- 
ita, for  appellants. 

Alkman  &  Alkman,  Kramer  &  Benson,  and 
Hamilton  &  McKay,  all  of  El  Dorado,  for  ajh 
pellees. 

MASON,  J.  A  will  was  admitted  to  pro- 
bate January  7, 1915.  An  action  to  contest  It 
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was  brought  March  8,  1920.  A  demurrer  to 
the  petition  was  sustained  because  of  the 
time  that  had  elai>Bed  between  the  two  steps, 
and  an  appeal  is  taken  from  the  ruling. 

The  statute  relating  to  the  contest  of  a  will 
read  as  follows  from  1868  until  1907: 

"If  no  person  interested  ahall  within  two 
years  after  probate  appear  and  contest  the  va- 
lidity of  the  will,  the  probate  shall  be  forever 
binding,  saving,  however,  to  persons  under  legal 
disability  the  like  period  after  the  disability  is 
removed."     Oen.  Stat.  1901,  |  7956. 

"The  mode  of  contesting  a  will  shall  be  by 
civil  action  in  the  district  court  of  the  connty 
in  wliich  the  will  was  admitted  to  probate, 
which  action  may  be  brooght  at  any  time  within 
two  years  after  the  probate  of  the  will,  and  not 
afterwards,  by  any  person  interested  in  the  will 
or  estate  of  the  deceased."    Same,  f  7957. 

On  March  18  of  that  year  the  sections  quot- 
ed were  amended  by  changing  "two  years" 
to  "three  years,"  and  adding  this  provision: 

"The  provisions  of  this  act  shall  apply  to  any 
order  of  the  court  probating  *  *  •  the  will, 
made  at  any  time  within  three'  years  prior,  to 
the  taking  effect  of  this  act:  Provided,  how- 
ever, that  no  proceedings  to  contest  or  set 
aside  such  order  of  the  probate  court  shall  af- 
fect the  rights  of  innocent  parties  who  have  ac- 
quired title  to  property  under  the  laws  as  they 
existed  prior  to  the  passage  of  this  act."  Gen. 
Stat.  1916,  iS  11774,  11775. 

By  a  statute  wtaidi  took  effect  May  28, 
1917,  the  sections  were  again  amended  by 
substituting  "two  years"  for  "three  years" 
wherever  the  words  were  used,  so  that  the 
present  law  contains  a  provlslan  making  It 
applicable  to  wilhi  probated  within  two  years 
prior  to  Its  enactment    Laws  1917,  c  336,  ( 1. 

We  regard  It  as  entirely  clear  that  what 
the  framers  of  tbe  present  law  actually  in- 
tended was  that  a  will  probated  prior  to 
May  26,  1915,  might  be  contested  by  an  ac- 
tion brought  within  three  years  from  Its 
probate,  and  that  a  will  probated  after  that 
date  could  be  contested  only  by  an  action 
brought  within  two  years  from  its  probate. 
The  appellants,  however,  present  an  argu- 
ment which  may  be  thus  summarized:  Even 
assuming  the  intention  of  the  lawmakers  to 
have  l>een  as  Just  stated,  it  was  not  express- 
ed, and  the  court  must  be  governed  by  tbe 
language  used.  The  provision  of  the  new  act 
whidi  fixes  the  period  within  which  a  contest 
may  be  begun  at  two  years  from  the  probate, 
being  specifically  made  applicable  to  wills 
probated  after  May  26,  1915,  does  not  apply 
to  the  win  here  involved,  which  was  pro- 
beted  January  7,  1915.  The  provision  of  the 
old  act  which  fixed  the  period  at  three  years 
does  not  Interpose  a  bar  to  the  present  ac- 
tion, because  that  act  has  been  repealed. 
Therefore  there  Is  no  restriction  upon  the 
time  witliin  which  an  action  may  be  brought 
to  contest  the  will  now  attacked.    One  rea- 
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son  wby  this  reasoning  does  not  warrant  a 
reversal  of  the  order  sustaining  the  demurrer 
to  the  petition  Is  that,  If  it  proTea  anything, 
It  proves  too  much  for  that  purpose;  if  it 
Is  sound,  it  famishes  an  aflSrmatlve  ground 
In  support  of  the  ruling  of  the  trial  court. 
If  the  old  statute  does  not  apply  for  the 
reason  that  It  has  been  repealed,  then  the 
demurrer  was  properly  sustained,  because  it 
was  <mly  by  invoking  that  statute  that  an 
action  to  contest  the  will  could  be  brought  at 
all.  The  right  to  challenge  the  validity  of 
the  will  by  an  Independent  action  in  the 
district  court  (as  distinguished  fr<Hn  an  ap- 
peal, as  to  which  see  Durant  v.  Durant,  89 
Kan.  347, 131  Pac.  613)  existed  solely  by  rea- 
son of  the  statute.  The  requirement  that 
such  an  action,  if  maintained  at  all,  must 
be  begun  within  three  years  of  the  order 
of  probate,  was  not  a  mere  statute  of  limi- 
tation applicable  to  a  case  of  that  kind ;  it 
was  a  condition  upon  which  the  right  to  bring 
such  a  proceeding  was  granted.  Medill  v. 
Snyder,  71  Kan.  590,  694,  81  Pac.  216.  See, 
alsp,  40  Cyc.  1240,  note  99.  What  the  old 
statute  gave  was,  and  what  the  new  statute 
gives  Is,  the  right  within  a  certain  period 
after  probate  to  bring  an  action  to  set  a 
will  aside;  no  right  was  or  is  given  to  bring 
such  an  action  otherwise  than  within  the 
period  fixed.  The  right  to  attack  the  will 
by  an  action  brought  at  a  later  time  does  not 
exist,  and  never  did  exist.  It  may  be  sug- 
gested that  a  right  to  contest  the  will  in- 
volved in  the  present  action  accrued  when  it 
was  probated,  on  January  7,  191fi,  and  sur- 
vived the  repeal  (on  May  26,  1917)  of  the 
statute  granting  it,  because  "the  repeal  of  a 
statute  *  *  *  does  not  affect  any  right 
which  accrued"  under  it  Oen.  Stat.  1915, 
f  10973,  subd.  1.  If  such  a  right,  whic^  at 
the  time  of  the  repeal  had  not  been  acted  up- 
on, la  within  the  protection  of  that  rule^ 
whldi  is  doubtful  (see  Kansas  City  v.  Dore, 
75  Kan.  23,  88  Pac.  G39),  this  wonld  not  save 
the  petition,  for  the  only  right  in  that  con- 
nection which  the  statute  gave  was  to  contest 
a  will  by  an  action  brought  within  three 
years  of  its  probate,  "and  not  afterwards," 
and  this  right  would  avail  the  plaintiffs  noth- 
ing, because  of  the  expiration  of  that  period. 
An  interpretation  carrying  out  the  manifest 
purpose  of  the  Legislature  may  be  arrived  at 
by  applying  the  rule  that  the  provlslcms  of 
a  statute,  so  far  as  they  are  the  same  as 
those  of  a  prior  statute,  shall  be  construed 
as  a  continuation  of  such  provision,  nnd  not 
as  a  new  raiactment  (Gen.  Stat  1915,  {  10973, 
subd.  1)  a  rule  often  recognized  independ- 
ently of  any  statute.  See  Railway  Co.  v. 
Fuller,  105  Kan.  608,  610,  186  Pac.  127.  Con- 
strued according  to  this  rule,  the  effect  of 
the  successive  enactmtmts  pnay  be  thus  stat- 
ed: The  provision  that  a  will  may  be  con- 
tested by  bringing  an  action  In  the  district 


court  within  a  fixed  period  has  been  contin- 
uously in  existence  since  1868.  The  extent 
of  that  period  has  varied  from  time  to  time. 
It  was  two  years  until  March  13,  1907,  when 
with  respect  to  wills  probated  after  March 
13,  1004,  it  was  changed  to  three  years.  It 
remained  at  three  years  until  May  26,  1917, 
when  with  respect  to  wills  probated  after 
May  26,  1015,  it  was  changed  back  to  two 
years.  The  will  here  involved,  having  been 
admitted  to  probate  January  7,  1916,  was 
therefore  subject  to  contest  for  only  three 
years  from  that  date,  and  the  presmit  action, 
begun  March  8,  1020,  cannot  be  malntalnftd. 

The  judgment  Is  afBrmed. 

AU  the  Justices  ooncurring. 


(108  Kan.  U8) 

QIMPLE  V.  HINES,  DIreotor  Qeneral  ef  Rail- 
roads.   (No.  22943.) 

(Supreme  Court  of  Kansas.     Dec.  11,  1920.) 

(ByttahMt  by  tli«  Court.) 

Railroads  «=>5i/2,  New,  vol.  6A  Key-No.  Serlss 
—Federal  DIreotor  General's  liability  govera* 
ed  by  state  Workmen's  Compensation  Act. 
While  the  Director  General  of  BaHroads 
was  operating  the  Union  Padflc  Bailroad  shops 
in  Kansas,  he  was  the  employer  of  the  work- 
ingmen  in  those  shops,  and  he  had  power  to  de- 
termine for  himself  independently  wbether  he 
would  operate  those  shops  under  the  Work- 
men's CSompensation  Act  or  not;   and,  since  he 
did  not  elect  to  conduct  the  business  of  those 
shops  outside  its  provisions,  his  liability  to  liis 
injured  workmen  is  governed  by  the  Compensa- 
tion Act. 

Appeal  from  District  Court,  Wyaadotts 
County. 

Action  by  George  J.  Oimple  against  Walker 
D.  Hlnes,  Director  General  of  Railroads,  Jtdm 
Barton  Payne  substituted.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

B.  W.  Blair,  T.  M.  Ullard,  and  O.  B.  Bid- 
son,  all  of  Topeka,  and  A.  U  Berger,  of  iLan- 
sas  City,  for  appellant. 

Francis  £.  Howe  and  Emerson  &  Smith, 
all  of  Kansas  City,  for  appellee. 

DAWSON,  3.  The  sole  question  In  this  ap- 
peal Is  whether  the  election  of  the  Union 
Pacific  Railroad  Company  not  to  conduct  its 
corporate  business  under  the  Workmen's 
Compensation  Act  remained  in  effect  after 
the  federal  government  took  over  the  prop- 
erty of  that  company  for  war  service  imder 
authority  of  Congress,  and  operated  it  by 
the  Director  General  of  Railroads. 

The  plaintiff  lost  an  eye  while  employed  as 
a  workman  in  the  Union  Pacific  shops  at  Kan- 
sas City,  Kan.,  while  the  property  was  un- 
der   federal    control    and    operation.      He 
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brou^t  hto  actloo  under  tbft  Compensation 
Law  against  Walker  D.  Hines,  Director  Gen- 
eral of  Railroads,  alleging  tliat  the  defend- 
ant had  never  filed  with  the  secretary  of  state 
his  election  not  to  come  under  the  (Tompen- 
ULtion  Act  (Laws  1917,  a  226).  The  defend- 
ant answered :  , 

That  "the  Union  Pacific  Bailroad,  which  he 
i«  operating,  aa  above  stated,  is  owned  by  Un- 
ion Padfie  Railroad  Company,  a  corporation 
dnly  organimed  and  existing  according  to  law, 
and  that  prior  to  the  time  its  railroad  waa  tak- 
en from  it  by  the  United  States  Railroad  Ad- 
ministration said  Union  Pacific  Railroad  Com- 
pany bad  duly  filed  with  the  secretary  of 
state  of  the  state  of  Kansas  its  election  not  to 
come  within  the  provisions  of  the  Workmen's 
Compensation  Law  of  the  state  of  Kansas,  and 
that  said  election  has  never  been  revoked  by 
said  Union  Pacific  Railroad  Company,  and  that 
said  railroad  has  been  operated  ever  since  said 
election  was  made  either  by  Union  Pacific  Rail- 
road Company  itself  or  by  this  defendant  or 
his  predecessor  as  snceeaaor  of  Union  Pacific 
Railroad  Company  nnder  its  aforesaid  election, 
and  that  at  no  time  has  said  railroad  property 
been  operated  nnder  the  provisions  of  the 
Workmen's  Compensation  Law  of  Eanaas." 

Judgment  was  entered  for  plaintiff  for 
$1,3S0  as  compensation  fOr  the  loss  of  his 
eye. 

The  defendant  appeals,  contending  that 
the  election  of  the  railway  company  not  to 
operate  its  property  nnder  the  act  was  suf- 
ficient to  cover  the  situation  while  the  prop- 
erty was  operated  by  the  defendant 

The  statute  in  question  provides  that  the 
act  shall  awly  to  employment  in  the  conrse 
of  the  employer's  trade  or  business  in  and 
about  a  railway  (Laws  191T,  c.  226,  1 1),  and 
that  "employment  on  railways"  Includes  work 
in  railway  machine  shops  (section  2,  Id.),  and 
that  an  "employer"  Includes: 

"Any  person  or  body  of  persons,  corporate  or 
nnlncorporate,  and  the  legal  representatives  of 
a  deceased  employer  or  the  receiver  or  trustee 
of  a  person,  corporation,  association  or  part- 
nership; and  when  any  mine,  qnanry,  factory, 
or  other  place,  covered  by  the  provisions  of  this 
act  in  which  work  is  being  or  to  be  performed, 
ia  leased  or  let  to  any  lessee  or  lessees  un- 
der any  form  of  contract  or  agreement  other 
than  on  a  royalty  basis,  then  and  in  all  such 
cases  the  lessee  or  lessees  and  the  lessor  or 
lessors  shall  be  deemed  to  be  operating  said 
mine,  quarry,  factory  or  other  place  described 
above  as  employers  Jointly." 

Section  23,  Id.,  reads: 

"Byery  employer  entitled  to  come  within  the 
provisions  of  this  act,  as  defined  and  provided 
by  this  act,  shall  be  presumed  to  have  done 
so,  •  •  *  ooless  such  employer  shall  file 
with  the  secretary  of  state  at  Topeka,  Kansas, 
a  written  statement  that  he  elects  not  to  ac- 
cept thereunder,  and  thereafter  any  such  em- 
ployer desiring  to  change  his  election  shaU  only 
do  so  by  filing  a  written  declaration  thereof 
with  the  secretary  of  state.  Notice  of  such 
election  shall  be  forthwith  posted  by  such  em- 
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ployer  in  conspicaons  places  in  and  aboot  Ua 

place  of  bnsinesa." 

There  can  be  no  doubt  that  the  Director  Gen- 
eral of  Railroads  was  the  plaintlCTs  employ- 
er at  the  time  of  the  injury.  Under  authority 
of  Congress  the  Union  Pacific  Railroad  was 
"drafted"  for  war  purposes.  The  President 
appointed  a  Director  General  and  placed  him 
in  possession  of  the  property,  and  the  latter 
operated,  managed,  and  controlled  the  prop- 
erty during  the  war  period.  The  Director 
General  ordered  that  all  suits  based  on  caus- 
es of  action  arising  from  the  operation  of 
railroads  during  federal  control  should  be 
brought  against  himself  as  Director  General, 
and  not  against  the  owners  of  the  railway 
property.  During  his  stewardship  the  Di- 
rector General  had  full,  free,  and  independ- 
ent control  of  the  Union  Pacific  Railroad. 
He  changed,  as  seemed  best  to  him,  the  pol- 
icies, dealings,  and  relations  wth  the  railroad 
company's  patrons  and  with  its  employees. 
There  can  be  no  doubt  the  Director  (General 
had  the  power  to  say  whether  he  would  op- 
erate the  Union  Pacific  Railroad  property 
in  Kansas  under  the  provisions  of  the  Kansas 
Compensation  Act,  with  its  limited  and  mod- 
est, but  certain,  allowances  of  compensation 
to  his  injured  workmen,  or  whether  he  would 
take  his  chances  nnder  the  old  law,  with  its 
possibly  larger  Judgment  liabilities,  but  also 
.with  its  often  successfully  invoked  defenses 
of  contributory  negligence  and  assumption  of 
risk.  We  say  the  Director  General  had  pow- 
er to  choo&e;  moreover,  he  was  bound  to 
choose.  He  was  bound  to  conform  to  the 
state  law.  That  law  placed  him  under  the 
Compensation  Act  unless  he  chose  to  oper- 
ate the  railroad  property  outside  its  provi- 
sions. 

Counsel  direct  our  attention  to  the  act  of 
Congress  (40  U.  S.  Stat,  at  Large,  461  [U.  S. 
Comp.  St  1^8,  U.  S.  Comp.  St  1919,  || 
3115%a^ll6%p]),  and  particularly  to  section 
10,  but  we  do  not  discern  in  It  anything 
which  subtracts  from  these  views.  Indeed, 
a  careful  reading  of  section  10  strengthens 
them.  It  provides  that  the  carrier  while  im- 
der  federal  control  shall  be  subject  to  all 
laws  and  liabilities '  as  common  carriers, 
whether  arising  under  state  or  federal  laws, 
and  actions  may  be  brought  against  such 
carriers  as  now  provided  by  law.  Except  as 
Inconsistent  with  the  provisions  and  purpos- 
es of  the  act  or  with  the  orders  of  the  Presi- 
dent, there  should  be  no  change  in  state  or 
federal  law.  The  state  law,  therefore,  so 
far  as  practicable,  was  to  remain  the  same. 
And  the  state  law  is  that  every  employer  of 
railroad  worklngmen,  and  each  succeeding 
employer  for  himself  independently  (Unrine 
V.  Railroad  Co.,  104  Kan.  236,  178  Pae.  614), 
shall  be  deemed  to  be  operating  his  business 
under  the  act  unless  he  takes  affirmative  ac- 
tion as  prescribed  by  the  statute  to  relieve 
himself  of  Its  responsibilities.     Such  is  our 
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ylew.  The  qnestlon  Is  novel,  but  It  Is  mere- 
ly the  application  of  a  Kansas  statnte;  and 
we  find  nothing  persuasive,  helpful,  scarce- 
ly analogous.  In  the  cases  to  which  our  atten- 
tion la  called  In  the  briefs  of  counseL 

The  Judgment  Is  affirmed. 

AU  the  Justices  concurring. 


(108  Kan.  101) 

STATE  ex  rel.  HOPKINS,  Atty.  Gen.,  v. 
BOARD  OF  EDUCATION  OF  CITY  OF 
COUNCIL  QROVE  et  al.     (No.  22790.) 

(Supreme  Court  of  Kansas.    Dec.  11,  1920.) 

(Syllalut  iv  the  Court.) 

1.  Offleer*  €=>62— Resignation  must  be  Intend- 
ed as  suoh,  and  must  be  duly  presented  and 
acted  on. 

A  resignation  of  a  public  office,  to  be  ef- 
fective, must  be  made  with  the  intention  of 
relinquishing  the  office,  and  it  will  then  be 
of  no  effect  unless  presented  to  the  officers 
having  authority  to  rec'eive  and  act  upon  the 
resignation. 

2.  Officers  «=362  — Resignation  upon  contin- 
gencies not  oocnrring  held  Ineffeotaal. 

A  statement  by  an  officer  that  he  contem- 
plates a  resignation,  or  that  liis  statement  may 
be  regarded  as  a  resignation  upon  a  certain 
contingency  which  does  not  occur,  b  without 
effect. 

3.  Officers  «=362  —  Temporary  absence  from 
district  In  which  elected  not  a  resignstlon. 

Temporary  absence  of  a  public  officer  from 
the  district  in  which  he  was  elected  cannot  be 
regarded  as  a  resignation. 

4.  Officers  9=958 — Officer  cannot  be  deprived  of 
office  because  electors  treat  office  as  vacant. 

One  legally  elected  to  an  office,  who  has  not 
resigned  or  been  removed  therefrom,  may  not 
be  deprived  of  it  merely  becanSe  some  of  the 
electors  of  the  district  chose  to  treat  the  office 
as  vacant,  and  at  an  election  voted  for  another 
to  fill  the  assumed  vacancy. 

Original  mandamus  by  the  State,  on  rela- 
tion of  Richard  J.  Hopldns,  Attorney  General, 
against  the  Board  of  Education  of  the  City 
of  Council  Orove  and  others.  Judgment  for 
plaintlfr. 

See,  also,  106  Kan.  863,  189  Pac.  916. 

Richard  J.  Hopkins,  Atty.  Gen.,  and  Edwin 
Anderson  and  W.  M.  Doggett,  both  of  Council 
Grove,  for  plaintiff. 

James  A.  Troutman,  of  Topeka,  for  de- 
fendants. 


JOHNSTON,  O.  J.  This  proceeding  In- 
volves the  right  of  M.  F.  Amrine  to  recogni- 
tion as  a.  member  of  the  board  of  education 
of  the  dty  of  CoiincU  Grove.  He  had  been 
duly  elected  to  the  office,  but  the  board  refus- 


ed to  recognize  his  right  to  the  offliee  oo  the 
theory  that  he  had  resigned  the  position,  and 
that  another  had  been  elected  to  succeed  him. 
This  action  was  then  brought  by  the  plaintiff 
to  compel  recognition. 

It  appears  that  some  time  after  his  election 
h^  wait  to  France,  where  he  was  engaged 
in  war  work  under  the  direction  of  the  Xoung 
Men's  Christian  Association.  Shortly  after 
arriving  there  he  wrote  a  letter  to  J.  N.  Pem- 
berton,  who  was  president  of  the  board,  re- 
lating to  his  work  in  France,  and  to  whidi 
he  added  a  postcript  to  the  effect  that  in  case 
Pemberton  thought  It  best  or  found  It  neces- 
sary he  might  consider  the  statement  as  a 
resignation.  Pemberton  testified  that  be 
never  considered  the  statement  in  the  letter 
as  a  resignation,  never  thought  It  necessary 
to  treat  it  as  such,  never  presented  It  to  the 
board,  and  that  no  action  had  ever  been  tak- 
en by  the  board  towards  an  acceptance  or  a 
declaration  that  a  vacancy  in  the  office  exist- 
ed. There  was  a  rumor  in  the  dty  that  a 
resignation  had  been  tendered,  and  some  of 
the  citizens  gave  consideration  to  the  ques- 
tion of  a  vacancy  and  as  to  suitable  candi- 
dates to  fill  it.  Two  proclamations  of  the  dty 
election  of  1919  were  Issued.  The  second  one 
was  Issued  on  account  of  an  omission  In  the 
first,  but  in  neither  of  them  was  any  mention 
made  of  an  election  to  fill  the  vacancy  In  t^e 
office  in  question.  When  the  official  ballots 
were  prepared  on  which  certain  candidates 
for  memliers  of  the  school  board  to  be  regn- 
larly  elected  were  designated,  a  blank  line 
was  left,  followed  by  these  words: 

•^o  ffll  the  unexpired  term  of  two  years  of 
Bf.  F.  Amrine.    Vote  for  one." 

The  election  was  held,  and  upon  a  canvass 
of  the  votes  it  was  found  that  56  votes  were 
cast  for  J.  J.  Rhodes,  as  a  successor  to  Am- 
rine, and  66  votes  for  a  number  of  other 
persons.  While  about  460  votes  were  cast 
at  the  election  on  one  of  the  propositions 
submitted  to  the  electors,  only  120  were  cast 
for  the  position  in  question.  A  certlflcate 
of  election  was  Issued  to  Rhodes,  and  at  sev- 
eral meetings  of  the  board  prior  to  the  re- 
turn of  Amrine  he  was  recognized  as  a  mem- 
ber of  the  board.  Shortly  after  the  election 
Amrine  returned  and  claimed  the  office,  and 
made  the  demand  for  recognition  as  a  mem- 
ber of  the  board,  which  was  refused. 

In  an  earlier  stage  of  this  proceeding  a 
motion  for  Judgment  on  the  pleadings  was 
made,  and  It  was  then  determined  that  under 
the  allegations  of  the  answer  Amrlne's  right 
to  the  office  had  been  eztinguisbed.  fnie  rul- 
ing was  based  on  the  averment  that  he  had 
resigned  the  office,  and  upon  the  principle 
that  the  action  taken  by  the  board  was  tanta- 
mount to  an  acceptance  of  It  State  ex  reL 
V.  Board  of  EducaUon,  106  Kan.  863, 189  Pac 
916.  Following  this  dedsion,  the  testimony 
was  taken,  and  under  the  facts  as  now  pre- 
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sented  it  mnst  be  held  that  there  never  has 
been  an  unconditional  or  effective  resigna- 
tion. 

[1-4]  Under  the  common-law  theory,  and 
the  one  which  has  been  adopted  in  this  state, 
the  duties  and  responsibilities  of  a  public 
officer  cannot  be  laid  down  at  his  will  or 
pleasure.  There  must  be  a  resignation  with 
the  intention  of  relinquishing  the  office,  and 
it  is  not  then  effective  until  it  has  been  ac- 
cepted by  the  proper  authorities,  or  they  have 
done  something  that  is  equivalent  to  an  ac- 
ooptance.  State  ex  rel.  v.  Clayton,  27  Kan. 
442,  41  Am.  Rep.  418;  Rogers  v.  Slonaker, 
32  Kan.  191,  4  Pac.  138;  State  ex  rel.  v. 
Board  of  Education,  supra.  Instead  of  ten- 
dering an  unqualified  resignation  to  the 
board  of  education,  the  authority  vested  with 
power  to  receive  and  act  upon  such  a  resig- 
nation, Amrine  gierely  stated  In  a  private 
letter  written  to  Pemberton  that  upon  a  cer^ 
tain  contingency  his  statement  might  be 
treated  as  a  resignation.  The  event  upon 
which  the  contingency  depended  did  not  oc- 
cur, that  is,  Pemberton  did  not  consider  it 
to  be  necessary  that  he  should  resign,  and 
never  regarded  the  private  letter  as  a  resig- 
nation. The  statement  as  to  the  contemplat- 
ed resignation  of  Amrine  was  never  presented 
to  the  board  by  Pemberton,  and  instead  of 
that  it  appears  that  he  carefully  concealed 
from  the  public  the  contingent  offer  that  had 
been  made.  He  gave  the  Amrine  letter  as  to 
his  war  work  to  the  press  for  publication, 
but  withheld  the  postciipt,  which  referred 
to  the  qualified  offer  of  resignation.  Aside 
from  the  fact  that  the  resignation  was  provi- 
.sional,  it  was  not  made  to  the  board,  which 
had  authority  to  fill  a  vacancy  if  one  had 
existed.  It  has  been  held  that,  to  make  an 
effective  resignation,  it  must  he  presented  to 
the  officer  or  board  having  authority  to  fill 
the  vacancy,  and  that  one  tendered  to  others 
was  of  no  effect.  Vaughn  v.  School  Dist.  No. 
31,  27  Or.  57,  39  Pac.  393;  Fryer  v.  Norton, 
67  N.  J.  Law,  537,  52  AU.  476 ;  State  v.  Boeck- 
er,  56  Mo.  17.  See,  also,  a  note  In  6  Ann. 
Gas.  688.  The  fact  that  the  office  was  named 
on  the  ballot  used  at  the  city  election,  and 
the  further  fact  that  a  number  of  electors 
voted  for  another  to  flU  the  position,  were 
wholly  nugatory.  If  no  vacancy  existed.  The 
temporary  absence  of  Amrine -from  the  city 
while  he  was.  engaged  in  war  work  cannot  in 
any  view  be  regarded  as  a  resignation  or  an 
abandonment  of  the  office.  McGregor  v.  Al- 
len, 33  La.  Ann.  870 ;  29  Cyc.  1404.  Nor  can 
an  officer  legally  chosen,  who  has  not  sur- 
rendered or  been  removed  from  the  office,  be 
deprived  of  It  merely  because  some  of  the 
citizens  chose  to  treat  the  office  as  vacant 
and  voted  for  another  to  fill  the  assumed 
vacancy. 
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Holding  under  the  evidence  that  there  was 
no  effective  resignation  and  no  vacancy,  it 
must  be  held  that  Amrine  Is  entitled  to  the 
office  claimed,  and  therefore  judgment  Is  ren- 
dered for  plaintiff  in  accordance  wltb  the 
prayer  of  the  petition. 

All  the  Justices  concurring, 

==  (69  Colo.  300) 

LANDiS  V.  HEWITT.    (No.  9955.) 

(Supreme  Court  of  Colorado.    Dec.  6,  1920.) 

Error  to  District  Court,  City  and  County  of 
Denver;   Julian  H.  Moore,  Judge. 

Action  by  E<dwin  Hewitt  against  William  J. 
Landis.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Pliilip  Hornbein,  of  Denver,  for  plaintiff  In 
error. 

Pershing,  Nye,  Fry  &  TaUmadge,  of  Denver, 
for  defendant  in  error. 

TELLER,  J.  The  defendant  in  error  was 
plaintiff  below  in  an  action  in  forcible  detain- 
er. The  complaint  alleged  ownership  of  the 
property  in  question,  a  lease  to  the  plaintiff  in 
error  for  a  term  which  expired  in  1919,  but 
wliich  was  found  by  judgment  of  the  court  in 
a  proceeding  tried  in  1919  to  have  been  ex- 
tended to  September  1,  1920. 

Plaintiff  alleged  also  the  service  of  various 
notices  upon  the  defendant  to  vacate  the  prem- 
ises on  said  September  let,  a  written  demand 
upon  him  on  September  2,  1920,  and  his  re- 
fusal to  vacate. 

The  answer  in  one  defense  alleged  defendant 
was  in  possession  of  the  premises  under  a 
tenancy  from  year  to  year,  and  a  separate  de- 
fense alleged  that  he  was  in  possession  of  the 
premises  under  an  agreement  with  the  plaintiff 
that  the  defendant  might  remain  in  possession 
pending  certain  negotiations  for  the  sale  of 
his  stock;  that  he  obtained  a  purchaser,  but 
that  the  plaintiff's  demand  for  rent  was  so 
exorbitant  that  the  purchaser  declined  to  pur- 
chase, and  the  negotiations  were  terminated- 

Upon  the  trial  the  defendant  made  certuin 
offers  of  testimony  which,  on  objection,  were 
rejected. 

There  appears  to  have  been  no  attempt  to 
sustain  the  defense  of  a  tenancy  from  year  to 
year,  and  the  testimony  offered  in  support  <^ 
the  other  defense  is  wholly  insufficient  to  show 
an  agreement  for  an  extension  of  the  lease. 

It  is  updisputed  that  notices  were  served  up- 
on defendant  by  the  plaintiff  monthly  for  sev- 
eral months  prior  to  the  expiration  of  the 
lease,  stating  that  possession  wonid  be  de- 
manded on  September  1st,  and  that  the  de- 
mand was  made. 

The  verdict  in  favor  of  the  plaintiff  is 
fully  supported  by  the  eyidence  and,  as  there 
was  no  error  in  excluding  the  offered  testimony, 
the  judgment  is  affirmed. 

GARRIGUES,  C.  J.,  and  BURKE,  J,  oon- 
cur. 
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ROGERS  V.  BRUCE. 


(No.  9918.) 


(Supreme   Court  of.  Colorado.     Dec.  6,  1020. 
Rehearing  Denied  Jan.  10,  1921.) 

1.  Judgment  <g=>460( I)— Petition  to  enjola  en- 
forcement on  ground  that  it  is  unconsciona- 
ble iield  insuffloient. 

Petition  to  enjoin  enforcement  of  default 
judgment  on  ground  that  enforcement  thereof 
would  be  unconscionable  and  inequitable,  which 
did  not  allege  fraud,  deceit  or  mistalce,  or  ex- 
plain plaintilt's  failure  to  defend  in  the  previous 
action,  and  which  made  no  attack  upon  the  judg- 
ment, held  insu£Bcient. 

2.  Public  lands  «=»  1 32— Failure  to  occupy  and 
Improve  held  not  ground  for  Injunction  against 
unlawful  detainer  against  one  In  illegal  pos- 
lesslon. 

Where  one  in  possession  of  unsurreyed  pub- 
lic domain,  against  whom  writ  of  restitution  bad 
been  issued  pursuant  to  judgment  on  unlaw- 
ful detainer,  refused  to  abide  by  the  judg- 
ment, and  brought  an  action  to  enjoin  its  en- 
forcement, failure  of  the  claimant  for  whom 
such  judgment  had  been  rendered  to  occupy  and 
make  improvements  on  the  land,  as  required 
by  Rev.  St.  1908,  i  5130,  was  not  ground  for 
the  injunction;  such  failure  not  being  due  to 
neglect. 

3.  Equity  (S=965(i)— No  man  may  take  advan- 
tage of  Ills  own  wrong. 

In  equity  no  man  can  take  advantage  of  his 
own  wrong. 

En  Banc. 

Error  to  District  Court  San  Miguel  Coun- 
ty;  Thomas  J.  Black,  Judge. 

Action  by  Lawrence  B.  Rogers  against  Asa 
J.  Bruce.  Judgment  of  dismissal,  and  plain- 
tiff brings  error,  and  applies  for  supersedeas. 
Supersedeas  denied  and  Judgment  affirmed. 

Defendant  In  error,  Bruce,  brought  unlaw- 
ful detainer  against  plaintift  in  error,  Rogers, 
in  Justice  court  The  premises  in  question 
were  a  portion  of  the  unsurveyed  public 
domain.  Service  was  had,  Rogers  defaulted, 
and,  on  proof.  Judgment  was  entered  for 
Bruce.  Rogers  appealed  to  the  county  court. 
The  appeal  was  dismissed,  and  writ  of  pro- 
cedendo was  Issued  to  the  Justice.  Writ  of 
restitution  was  issued  out  of  the  Justice  court 
and  served  on  Rogers.  Disregarding  the 
mandate  thereof,  he  brought  this  action 
against  Bruce  In  the  district  court  to  enjoin 
the  enforcement  of  the  Justice  Judgment    His 


petition  was  dismissed  by  the  district  court 
and  be  brings  the  cause  here  for  review  oa 
error.  It  is  now  before  us  on  his  ai^lication 
for  supersedeas. 

E.  B.  Adams,  of  Telluride,  and  William  H. 
Gabbert,  of  Denver,  for  plaintiff  In  error. 

Moyulhan,  Hughes,  Knous  &  Fauber,  of 
Montrose,  for  defendant  in  error. 

BURKE,  J.  (after  stating  the  facts  as 
above).  [1]  The  complaint  contains  no  alle- 
gation of  fraud,  deceit  or  mistake.  In  It 
Rogers  makes  no  explanation  of  his  failure  to 
defend  in  the  Justice  court  and  makes  no 
attack  upon  the  Judgment  there  entered.  The 
injunction  is  sought  solely  upon  the  ground 
that  to  permit  the  enforcement  of  ttiat  Judg- 
ment would  be  imcoDSClonable  and  inequita- 
ble. If  so  what,  if  anything,  must  the  ag- 
grieved party  do  to  entitle  ^Um  to  relief? 

"Any  facta  which  prove  It  to  be  against  con- 
science to  execute  sndi  judgment  and  of  which 
the  injured  party  conid  not  have  availed  him- 
self in  a  court  of  law,  or  of  which  he  might 
have  availed  himself  at  law,  but  was  prevented 
by  fraud  or  accident  unmixed  with  any  fault 
or  negligence  in  himself  or  his  agents,  will  au- 
thorize a  court  of  equity  to  interfere  by  injunc- 
tion to  restrain  the  adverse  party  from  avail- 
ing himself  of  such  judgment."  Fisher  Y. 
Greene,  5  Colo.  6tt,  660  (quoting  2  Story,  Bq. 
Jur.  f  887). 

"Courts  of  equity  wUI  seldom  interfere  to  en- 
join a  judgment  at  law  where  the  defendant 
was  served  and  allowed  a  Judgment  by  default." 
Richardson  Drug  Co.  et  aL  v.  Dunagaa,  8  Cola 
App.  308,  319,  46  Pac.  227,  232. 

[2, 3]  It  Is  here  urged  on  behalf  of  Rogers 
that  something  happened  subsequent  to  the 
Judgment  which  destroyed  its  force,  whereby 
it  ceases  to  be  effective,  and  the  relief  itrayed 
for  shonid  be  granted.  The  only  evidence  to 
support  this  position  is  the  fact  that  Bruce 
failed  to  do  those  tilings  required  by  sec- 
tion 6130,  R.  S.  1908,  in  reference  to  his 
claim  to  the  property  in  question,  at  a  time 
when  Rogers  was,  either  by  open  defiance  of 
a  valid  Judgment  or  by  litigation  which  tied 
the  hands  of  Bruce,  maintaining  that  pos- 
session which  had  been  adjudicated  lllegaL 
Such  failure  was  not  due  to  "neglect"  but  to 
a  commendable  consideration  for  the  law 
and  its  orderly  enforcement  In  equity  no 
man  can  take  advantage  of  his  own  wrong. 

The  supersedeas  is  denied,  and  the  Judg- 
ment affirmed. 
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GREEN  V.  STATE.     (No.  A-367S.) 

(Crimina]  Goart  of  Appeals  of  Oklahoma. 
Jan.  18,  1921.) 

Appeal  from  County  Court,  Stephens  Coun- 
ty;  6.  T.  Burrows,  Count;  Judse. 

On  the  17th  day  of  November,  1919,  Bill 
Green  was  convicted  of  haying  in  his  posses- 
sion intoxicating  liquor,  with  the  intent  of  vio- 
lating the  prohibitory  liquor  laws  of  the  state, 
by  selling  or  giving  away  or  otherwise  dispos- 
ing of  the  same  to  other  persons,  and  be  ap- 
peals.   Judgment  reversed. 

J.  B.  Wilkinson,  of  Duncan,  for  plaintiff  in 
error. 

S.  P.  Freeling,  Atty.  Oen.,  and  W.  C.  HaU, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  In  this  case  the  Attorney 
General  has  confessed  error,  setting  out  that 
the  record  fails  to  disclose  that  the  plaintiff 
in  error  was  in  possession  of  the  certain  intox- 
icating liquor  for  unlawful  purposes,  as  charged 
in  the  information,  and  a  reading  of  the  rec- 
ord bears  out  the  Attorney  General's  conten- 
tion. 

The  case  is  therefore  reversed  and  remanded 
to  the  trial  court. 


STATE   ex    ret.   GARNETT   v.   JUDGE   OF 

DISTRICT    COURT    OF   PONTOTOC 

COUNTY...     (No.  A-3904.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  10,  1921.) 

Petition  by  the  State,  on  the  rdatlon  of  one 
Gamett,  for  a  writ  of  mandamus  to  be  directed 
to  the  District  Judge  of  Pontotoc  County. 
Cause  dismissed  on  petitioner's  motion. 

PER  CTDRIAM.  The  petition  of  the  relator 
filed  in  this  court  on  December  30,  1920,  for 
peremptory  writ  of  mandamus,  directed  to  J. 
W.  Bolen,  judge  of  the  district  court  of  Pon- 
totoc county.  Hearing  of  the  application  was 
set  for  January  10,  1921,  at  which  time  the 
petitioner  moved  to  dismiss  the  cause. 

Motion  sustained  and  cause  dismissed. 


(108  Kan.  133} 

FLANIGAN  v.  MINES.  DIrevtor  Qepenil  of 
Railroads.    (No.  23111.)* 

(Snprem«  Court  of  Kansas.    Dec.  11,  19*^.) 

(Svllabu*  htf  the  Court.) 

I.  Commeroe  «=>27(5)— No  recovory  for  death 
of  railroad  employee  unless  he  and  his  sm- 
ployer  Wore  then  onaaged  la  interstate  com- 
merce. 

In  order  that  there  may  be  recovery  under 
the  federal  Employers'  Liability  Act  (chapter 
149,  5  1,  35  Stat.  65  [U.  S.  Comp.  St  S 
8657])  of  damages  resulting  from  death  of  a 
railroad  employee,  the  injured  person  as  weli 
as  the  carrier  must  have  been  engaged  in  in- 
terstate commerce  when  the  injury  occurred. 


FLANIGAN  v.  HINBS  ifyjj 

an  p.> 

2.  Master  and  •orvant«=9204(2),  228 (2)— Fed. 
oral   Safety   Appliance   Acts    precluded    de- 
fense of  assumption  of  risk,  bat  defense  of 
oontrlbutory  negligence  remains. 
Under  the  federal   Safety  Appliance   Acts 
(U.  S.  Comp.  St.  i  8605  et  seq.)  an  employee 
does  not  assume   risk  of  injury  from  a  car 
not  equipped  as  the  statutes  require;    but  the 
defense  of  contributory  negligence  remains  un- 
touched, even  by  the  act  of  1910  (chapter  160, 
S  4,  36  Stat.  290  [U.  S.  Comp.  St.  {  8621]), 
and  an  employee  is  not  relieved  from  taking 
ordinary  care  for  his  own  protection  in  deal- 
ing with  such  a  car. 


3.  Master  and  servant  9=3250— Action  may  be 
predicated  both  on  federal  Employer*'  Aet 
and  federal  Safety  Appliance  Acts. 

An  action  to  recover  damages  resulting 
from  death  of  an  employee  may  be  predicated 
on  both  the  Employers'  Liability  Act  (U.  S. 
Comp.  St  {$  8657-8665)  and  the  Safety  Appli- 
ance Acts  (U.  S.  Comp.  St  {  8605  et  seq.) 
and  the  plaintiff  may  go  to  the  jury  on  as 
many  grounds  of  recovery  as  the  evidence  tends 
to  establish,  under  proper  instructions  as  to 
each,  without  electing  between  the  acta  men- 
tioned. 

4.  .Evidence  «=9244(  15)  -^  Ccndnetora'  reports 
as  to  defective  oars  admissible  In  action  un- 
der federal  Employers'  Liability  Act 

The  action  was  one  to  recover  damages  re- 
sulting from  death  of  a  switching  crew  fore- 
man who  was  killed  while  assisting  in  pre- 
paring a  car  lacking  a  drawbar  for  movement 
from  the  bad-order  track  to  the  repair  trade, 
in  the  defendiEnt's  yards.  The  defendant  waa  a 
carrier  engaged  in  interstate  commerce.  The 
action  wOa  predicated  in  part  on  the  Employ- 
ers' Liability  Act  (U.  S.  Comp.  St  IS  bO^t— 
8665)  for  violation  of  the  Safety  Appliance 
Acts  (TJ.  S.  Comp.  St  i  8605  et  seq.).  Held, 
conductors'  reports  of  cars  in  freight  trains 
and  interchange  reports  of  cars,  showing  the 
defective  car  was  in  course  of  transportation 
in  interstate  commerce,  were  admissible  in  evi- 
dence, under  section  884  of  the  Code  of  Civil 
Procedure  (Oen.  St  191S,  f  7288). 

5.  Evidence  €=>244(I5)— la  action  nnder  fed- 
eral Employers'  Liability  Act  report  of  in- 
spector as  to  accident  held  inadmissible. 

An  inspector's  report  to  the  defendant 
stating  the  condition  of  the  car  and  certain 
facts  attending  the  accident,  as  ascertained  by 
the  inspector  after  the  accident,  waa  not  ad- 
missible in  evidence. 

6..  Master   and   servant   ^s»274(7)— Ratee   of 
carrier  held  admissible  on  Issue  of  swttoh- 
man's  contributory  aeallgeaee. 
Printed  rules  of  the  carrier,  settled  usages 
of  the  particular  yard  established  by  concur- 
rence of  both  employer  and  employees,  and  in- 
structions given  by  the  employer  to  employees, 
making  for  greater  safety  in  handling  the  bad- 
order   car,    brought    to   the    attention    of    the 
deceased,  and  violated  by  him,  were  admissible 
in  evidence  on  the  issue  of  contributory  neg- 
ligence. 


»FOr  other  cases  see  same  topic  and  KET-NUUBER  In  all  Key-Numbered  Digests  and  Indasss 
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7.  CommerM  4=98(6)— DaniagM  In  action  nn- 
der  Tederal  Safety  Appliance  Acts  held  not 
governed  by  ttate  Workmei's  Compeasatlon 
Aot. 

In  an  action  predicated  on  the  Safety 
Appliance  Acts  (D.  S.  Comp.  St  {  SOUS  et 
seq.)  the  amount  of  damages  recoverable  is 
not  sovemed  by  the  Workmen's  CompensatioD 
Act  of  this  state,  under  which  the  carrier  has 
elected  to  operate. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  XTra  Blanigan,  as  administratrix, 
etc.,  against  Wallcer  D.  Hlnes,  as  Director 
General  of  Railroads,  etc.,  operating  the  Mis- 
souri, Kansas  &  Texas  Railway  Company, 
for  damages  tor  tbe  deatb  of  plaintiff's  Intes- 
tate. Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed,  and  cause  remanded,  with 
directions  to  grant  new  trial. 

W.  W.  Brown,  of  Parsons,  A.  L.  Berger,  of 
Kansas  City,  Kan.,  and  O.  T.  Atherton,  of 
Parsons,  for  appellant 

S.  L.  Trusty,  of  Kansas  City,  Mo.,  Lee  O. 
Carter,  of  Kansas  City,  Kan.,  and  W.  W. 
McCanles,  of  Kansas  City,  Mo.,  for  appellee. 

BURCH,  J.  Olie  action  was  one  to  recover 
damages  resulting  from  death  of  a  switching 
crew  foreman,  who  was  Idlled  whUe  assist- 
ing in  preparing  a  defective  car  for  move- 
ment from  the  bad-order  track  to  the  repair 
track  in  the  defendant's  Olen  Park  yards. 
The  plalntifl  recovered,  and  the  defendant 
appeals. 

The  defect  In  the  car  consisted  in  absence 
of  a  drawbar,  which  made  it  necessary  to  use 
chains  to  move  the  car.  The  accident  oc- 
curred at  night  and  the  deceased  was  kill- 
ed while  he  was  holding  a  lantern  so  that 
one  of  his  brakemen  oonld  see  to  attach 
chains  to  the  car  for  the  purpose  of  moving 
it  The  defendant  admitted  the  railroad  was 
a  highway  of  interstate  commerce.  The 
plaintiff  offered  evidence  tending  to  show 
the  deceased  was  also  engaged  in  interstate 
commerce  when  he  was  killed,  but  the  evi- 
dence was  rejected.  The  defendant  offered 
evidence  tending  to  show  the  deceased  was 
guilty  of  contributory  negligence,  which 
caused  his  death,  but  tlie  evidence  was  re- 
jected. The  allegations  of  the  petltioa  were 
such  that  recovery  might  rest  on  the  federal 
Bmployers'  Liability  Act  (U.  a  Comp.  at. 
M  8667-8665)  or  on  the  federal  Safety  Ap- 
pliance Act  (U.  S.  Comp.  St  {  8605  et  seq.). 
The  court  required  the  plaintiff  to  elect  be- 
tween the  two  statutes,  end  she  elected  to 
treat  the  action  as  one  for  recovery  imder 
the  Employers'  Liability  Act  for  violation  of 
the  Safety  Appliance  Act  The  court  in- 
structed the  Jury  as  follows: 

"This  action  is  brought  and  prosecuted  by 
the  plaintiff,   as   administratrix   of   the   estate 


of  Martin  Wilbur  Flanigan,  deceased,  against 
the  defendant.  Walker  D.  Hires,  as  Director 
General  of  Railroads,  under  and  by  virtue  of 
an  act  of  the  Congress  of  the  United  States, 
commonly  called  the  federal  Employers'  Lia- 
bility Act,  for  the  purpose  of  recovering  dam- 
ages for  the  death  of  said  Martin  Wilbur 
Flanigan,  claimed  by  the  plaintiff  to  have  been 
caused  by  the  defendant  or  his  predecessor  in 
ofSce  as  Director  General  of  Railroads,  wliile 
the  deceased  under  the  direction  of  said  Di- 
rector General  or  his  agents  and  employees 
was  attempting  to  move  a  car,  in  violation  of 
another  act  of  the  Congress  of  the  United 
States  commonly  known  as  the  federal  Safety 
Appliance  Act  By  the  terms  of  the  last-named 
act  it  is  made  unlawful  for  any  conunon  car- 
rier engaged  in  interstate  commerce  to  haul, 
or  permit  to  be  hauled  or  used  on  its  line, 
any  car  not  equipped  with  couplers,  coupling 
automatically  by  impact  and  wliich  could  be 
uncoupled  without  the  necessity  of  Inen  going 
between  the  °ends  of  cars;  and  said  common 
carrier,  engaged  in  interstate  commerce,  by 
the  terms  of  said  Safety  Appliance  Act,  is  held 
liable  for  tiie  death  or  injury  of  any  employee 
of  said  common  carrier  caused  to  such  em- 
ployee by  reason  of  or  in  connection  with  the 
movement  or  hauling  of  a  car  with  equipment 
which  is  defective  or  insecure,  or  which  is  not 
maintained  in  accordance  with  the  require- 
ments of  said  Safety  Appliance  Act  It  is 
admitted  in  this  case  that  the  defendant,  as 
Director  General  of  Railroads,  and  liis  prede- 
cessor in  office,  in  charge  of  and  operating  the 
Missouri,  Kansas  &  Texas  Railroad,  was  en- 
gaged generally  in  interstate  commerce,  and 
if  the  Jury  finds  from  the  evidence  in  tliis  case 
that  said  Martin  Wilbur  Flanigan  was  in  the 
employ  of  the  defendant  or  hia  predecessor,  W. 
G.  McAdoo,  as  Director  General  of  Bail- 
roads,  as  a  switchman,  at  the  time  of  hia  deatli, 
and  at  said  time  was  engaged,  pursuant  to  Iiis 
duties  as  said  Director  General's  employee, 
in  putting  or  assisting  in  putting  a  ciiain  npon 
a  freight  car  in  the  charge  of  and  under  the 
control  of  the  defendant,  or  his  predecessor  in 
office,  for  the  purpose  of  hauling  said  car 
upon  the  tracks  of  the  Missouri,  Ksnaas  & 
Texas  Railroad,  then  in  charge  of  defendant's 
predecessor  in  office,  and  being  operated  by 
him,  from  a  track  known  as  the  bad-order 
track  to  a  rip  or  repair  track,  and  that  said 
car  npon  which  he  was  assisting  in  putting  a 
chain  was  equipped  with  an  automatic  coupler, 
but  that  said  coupler  was  defective  or  insecure. 
In  that  the  drawbar  in  said  coupling  was  miss- 
ing, and  that  it  was  necessary  to  put  said 
chain  upon  said  car  by  reason  of  said  drawbar 
being  missing,  in  order  to  move  it  from  said 
bad-order  track  to  said  rip  or  repair  track,  and 
that  Martin  Wilbur  Flanigan's  death  waa  caus- 
ed by  reason  as  aforesidd,  and  that  the  de- 
fective condition  thereof  waa  the  proximate 
cause  of  his  death,  then  you  are  instructed 
that  the  plaintiff  is  entitied  to  recover  in  this 
action,  and  your  verdict  should  be  for  the 
plaintiff." 

It  will  be  observed  that  the  instructton 
eliminated  as  an  element  of  a  cause  of  acUoo 
under  the  Employers'  Liability  Act  the  fact 
that  the  deceased  was  engaged  in  interstate 
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commerce.     The    Employers'   Liability   Act   Comp.  St.  {  8669) 
reads  In  part  as  follows: 

"Every  common  carrier  by  railroad  while 
engaging  in  commerce  between  any  of  the  sev- 
eral states  •  •  •  shall  be  liable  in  damages 
to  any  person  snffetlng  injury  while  he  is  em- 
ployed   by    SQch    carrier    in    such    commerce, 

•  •    •    by   reason   of   any   defect   or  insuffi- 
ciency,   due    to    its    negligence,    in    its    cars. 

•  •    •"     Chapter  149,  |  1,  86  Stat  66  (U. 
S.  Comp.  St  {  8657). 
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[1]  The  decisions  are  uniform  and  conclu- 
sive to  the  effect  that  it  is  indispensable  to 
liability  under  this  statute  that  the  Injured 
person  should  have  been  engaged  In  inter- 
state commerce  when  the  Injury  occurred. 
Thombro  v.  RaUway  Co.,  91  Kan.  684,  139 
Pat  410,  Ann.  Cas.  1916D,  314 ;  Employers' 
LlablUty  Cases,  207  U.  S.  463,  28  Sup.  Ct 
141,  62  L.  Ed.  297;  Second  Employers' 
IJabUlty  Cases,  223  U.  S.  1,  32  Sup.  Ct  169, 
66  L.  Ed.  327,  38  L.  E.  A.  (N.  S.)  44;  Peder- 
sen  V.  Delaware,  L.  ft  W.  R.  Co.,  229  D.  S. 
146,  38  Sup.  Ct.  648,  67  U  Ed.  112S,  Ann. 
Cas.  1914C,  163;  North  Carolina  R.  Co.  y. 
Zachary,  282  U.  S.  248,  34  Sup.  Ct  805,  68 
It.  Ed.  691,  Ann.  Cas.  1914C,  168;  lUlnoia 
Cent  R.  Co.  t.  Behrens,  233  V.  S.  473,  34 
Sup.  Ct  646,  68  li.  Ed.  1061,  Ann.  Cas.  19140. 
163;  Minn.  &  St  Paul  Ry.  v.  Popplar,  287 
V.  S.  869,  35  Sup.  Ct  609,  59  U  Ed.  1000; 
Chicago,  B.  ft  Q.  R.  Co.  v.  Harrington,  241 
C.  S.  177,  36  Sup.  Ct.  617,  60  I*  Ed.  941; 
Brie  Railroad  Co.  v.  Welsh,  242  V.  S.  303, 
37  Sup.  Ct  lie,  61  L.  Ed.  819. 

The  Safety  Appliance  Act  may  be  related  to 
an  action  under  the  Employers'  Liability  Act 
As  the  quotation  from  the  Employers'  Liabil- 
ity Act  Indicates,  liability  under  that  stat- 
ute Is  predicated  on  negligence  of  the  car- 
rier. Seaboard  Air  Line  v.  Horton,  283  U. 
S.  492,  34  Sup.  Ct  635,  58  L.  Ed.  1062,  L. 
R.  A.  1915C,  1,  Ann.  Cas.  1916B.  475.  For 
the  purpose  of  suit  under  the  Employers'  Li- 
ability Act,  violation  of  the  Safety  Appliance 
Act  constitutes  negligence  per  se.  San  An- 
tonio Ry.  V.  Wagner,  241  U.  S.  476,  484,  86 
Sup.  Ct  626,  60  L.  Ed.  1110;  St  Louis  Iron 
Mountain  Ry.  v.  Taylor,  210  U.  S.  281,  28 
Sup.  Ct  616,  52  L.  Ed.  1061;  0.,  B.  ft  Q. 
By.  V.  United  States,  220  TJ.  S.  559,  31  Sup. 
Ct  612,  65  L.  Ed.  682 ;  Chicago,  B.  I.  ft  P.  Ry. 
Co.  V.  Brown,  229  U.  S.  317,  33  Sup.  Ct  840, 
57  L.  Ed.  1204;  Spokane  ft  Inland  R.  Co.  t. 
Campbell,  241  TJ.  8.  497,  36  Sup.  Ct  683,  60 
L.  Ed.  1125. 

The  Employers'  Liability  Act  premlts  con- 
tributory negligence  of  the  Injured  employee 
to  be  Interposed  as  a  defense,  but  not  as  a 
complete  defense.  Damages  are  diminished 
In  proportion  to  the  negligence  chargeable  to 
the  employee.  However,  If  negligence  of  the 
carrier  consist  in  violation  of  the  Safety  Ai>- 
pliance  Act,  the  employee  shall  not  be  held 
to  have  been  guilty  of  contributory  negli- 
gence.   Chapter  149,  i  3,  35  Stat  66  <D.  S. 


When  violation  of  a  stat- 
ute enacted  for  safety  of  employees  contri- 
butes to  an  injury,  the  injured  employee  shall 
not  be  chargeable  with  having  assumed  the 
risk.-  Id.  {  4  (U.  S.  Comp.  St  §  8660).  The 
court  is  not  aware  of  any  other  way  in 
which  the  Safety  Appliance  Act  may  become 
material  in  an  action  predicated  on  the  Em- 
ployers' Liability  Act,  and  proof  of  violation 
of  the  Safety  Appliance  Act  In  such  an  action 
does  not  dispense  with  proof  that  the  injured 
employee  was  engaged  in  Interstate  com- 
merce. 

The  result  is  the  judgment  may  not  be  up- 
held under  the  Employers'  Liability  Act,  be- 
cause the  question  whether  or  not  the  em- 
ployee was  performing  a  service  connected 
with  interstate  commerce  when  he  was  killed 
was  not  submitted  to  the  jury. 

The  series  of  acts  known  as  Safety  Appli- 
ance Acts  forms  one  comprehensive  regula- 
tion, which  thus  far  in  this  opinion  has  been 
called  the  Safety  Appliance  Act  It  deals 
directly  with  Instrumentalities  of  Interstate 
commerce,  and  proof  that  the  injured  em- 
ployee was  also  engaged  In  Interstate  com- 
merce Is  not  essential  to  recovery  In  an  action 
based  on  the  Safety  Appliance  Act  Texas 
&  P.  B.  Co.  V.  Blgsby,  241  U.  S.  33,  36  Sup. 
Ct  482,  60  L.  Ed.  874.  Therefore  the  plain- 
tiff contends  that,  notwithstanding  the  elec- 
tion which  the  trial  court  coerced  her  to 
make,  the  judgment  may  be  sustained  under 
the  Safety  Appliance  Act  alone.  Waiving  the 
question  of  election,  the  judgment  is  not  thus 
sustainable,  because  the  Safety  Appliance 
Act  leaves  the  defense  of  contributory  negli- 
gence untouched,  and  the  defendant  was  not 
permitted  to  Introduce  evidence  in  support 
of  its  plea  of  contributory  neglig«ice; 

[2]  In  the  case  of  Schlemmer  v.  Buffalo, 
eta,  Ry.  Co.,  220  U.  S.  690,  31  Sup.  Ct.  561, 
55  L.  Ed.  696,  the  court  considered  the 
Safety  Appliance  Acts  of  1893,  1896,  and 
1903  (U.  S.  Comp.  St.  i  8605  et  seq.),  distin- 
guished between  assumption  of  risk  and  con- 
tributory negllgraice,  and  held  the  safety 
appliance  legislation  took  away  from  the  car- 
rier the  defense  of  assumed  risk,  but  did 
not  affect  the  defense  of  contributory  negli- 
gence. While  an  employee  does  not  assume 
the  risk  of  Injury  from  a  car  not  equipped  as 
the  law  requires,  he  Is  not  relieved  from 
taking  ordinary  care  for  his  own  protection 
in  dealing  with  such  a  car.  This  distinction 
is  discussed  further  In  Seaboard  Air  Line  v. 
Horton,  233  U.  S.  492,  34  Sup.  Ct  636,  68 
L.  Ed.  1062,  L.  R.  A.  1916C,  1,  Ann.  Cas. 
1915B,  476.  In  the  case  of  Minn,  ft  St  Paul 
Ry.  V.  Popplar,  237  D.  S.  369,  36  Sup.  Ct 
609,  69  L.  Eld.  1000,  the  court  said  the  Safety 
Appliance  Act  merely  defined  the  duty  of  the 
carrier  to  provide  appliances  meeting  posi- 
tive requirements,  and  did  not  preclude  the 
defense  of  contributory  negllgraioe.  In  the 
case  of  San  Antonio  Ry.  v.  Wagner,  241  TJ.  S. 
476,  36  Sup.  Ct  626,  60  U  Ed.  1110,  it  wax 
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■aid  the  Safety  Appliance  Act  lesyes  the 
defense  of  contributory  negligence  untouched. 
Until  the  year  1910  a  carrier  was  subject  to 
penalty  for  using  or  hauling  a  car  in  inter- 
state traffic,  not  equipped  according  to  the 
Safety  Appliance  Act.  By  statute  taking  ef- 
fect on  AprU  14,  1010  (chapter  160,  |  4,  86 
Stat.  290  [U.  S.  Comp.  St.  f  8621]),  it  waa 
provided  that  a  car  discovered  to  be  defec- 
tive, which  had  been  properly  equipped,  might 
be  hauled  without  penalty  to  the  nearest 
place  where  it  might  be  r^aired.  The  stat- 
ute continued  as  follows: 

"And  such  movement  or  hauling  of  sadi  car 
shall  be  at  the  sole  risk  of  the  carrier,  and 
notlting  in  tliis  section  shall  be  constmed  to 
relieve  such  carrier  from  liability  in  any  rem- 
edial action  for  the  death  or  injury  of  any 
railroad  employee  caused  to  each  employee  by 
reason  of  or  in  connection  with  the  movement  or 
hauling  of  such  car  with  equipment  which  is 
defective  or  insecure  or  which  is  not  maintained 
in  accordance  with  the  requirements  of  this  act 
and  the  other  acta  herein  referred  to.    *    *    *  " 

The  decisions  noted,  holding  that,  while 
the  Safety  Appliance  Act  expressly  abolished 
the  defense  of  assumed  risk,  the  defense  of 
contributory  negligence  remained,  did  not 
mention  the  act  of  1910,  and  no  decision  of 
the  Supreme  Court  of  the  United  States  In- 
teipteting  that  act  has  been  dted.  This 
court  Is  of  opinion  the  defense  of  contribu- 
tory negligence  is  available  as  before.  The 
provision  that  movement  of  the  car  to  a  place 
of  repair  shall  be  at  the  sole  risk  of  the 
carrier  merely  declares  that  employees  con- 
cerned with  the  movement  assume  no  risk. 
The  remainder  of  the  section  is  interpreta- 
tive only,  and  does  no  more  than  preserve 
existing  liabilities  and  remedies  for  private 
Injuries,  unaffected  by  the  fact  that  the  car- 
rier is  relieved  from  the  statutory  penalty. 

Since  there  must  be  another  trial,  several 
sahJectB  deserve  attention  in  order  that  the 
district  court  may  proceed  properly. 

[3]  The  plaintiff  should  not  have  been  re- 
quired to  elect  between  the  Ehnployers*  Liabil- 
ity Act  and  the  Safety  Appliance  Act.  She 
was  entitled  to  go  to  the  Jury  on  as  many 
grounds  of  recovery  as  her  evidence  tended 
to  establish,  under  proper  instructions  relat- 
ing to  each  ground. 

[4]  The  plaintiff  offered  in  evidence  oopies, 
furnished  and  certified  by  the  defendant,  of 
conductors'  reports  of  cars  In  freight  trains, 
and  Interchange  reports  of  cars,  showing  that 
the  defective  car  was  loaded  with  coke  and 
was  in  course  of  transportation  from  McC!ur- 
taln,  OkL,  to  Kansas  City,  Mo.  The  district 
court  regarded  the  statement  contained  in 
the  writings  as  hearsay,  probably  under  the 
rule  announced  in  the  case  of  Railway  Co. 
▼.  Burks,  78  Kan.  515,  96  Pac.  950,  18  L.  R. 
A.  (N.  S.)  231.  The  reports  formed  part  of 
the  defendant's  records  of  its  business,  and 
were  admissible  under  section  884  of  the  Code 
of  Civil  Procedure  on  proof  (Gen.  St.  1915,  f 


7288)  of  the  kind  there  indicated.  Ck>ckrni  v. 
Railway  Co.,  90  Kan.  650, 136  Pac.  322 ;  State 
V.  Mooney,  83  Kan.  353, 144  Pac.  228 ;  Barker 
V.  Railway  Co.,  88  Kan.  767,  129  Pac.  1151, 
43  L.  R.  A.  (N.  S.)  1121. 

[t]  An  inspector's  report  on  the  condition 
of  the  car  and  on  certain  facts  attending 
the  accident,  made  after  the  accident,  was 
offered  in  evidence  and  rejected.  The  r^iort 
fell  within  the  rule  of  the  Burks  Case.  The 
inspector  testified,  however,  that  the  report 
was  absolutely  correct,  and  consequently  it 
might  have  been  admitted.  If  the  plaintiff 
needed  It,  as  to  matter!  within  the  in^tectoi's 
personal  observation. 

[6]  The  district  court  was  of  opinion  con- 
tributory negligence  of  the  deceased  waa  not 
an  issue,  and  evidence  offered  by  the  defend- 
ant relevant  to  that  issue  was  rejected. 
There  is  some  Indication  in  the  record  that 
the  evidence  might  have  been  rejected  In  any 
event  Therefore  it  seans  proper  to  say  that 
the  provisions  of  the  federal  statutes  may 
not  be  nullifled  or  pared  down  by  rules  im- 
posed by  a  carrier  on  Its  employees;  bat, 
spealdng  generally,  any  printed  rules  of  the 
employer,  any  settled  usages  of  the  particular 
yard  established  by  ooncurroioe  of  both  em- 
ployer and  employee,  and  any  Instmctioiis, 
oral  or  written,  given  to  employees,  making 
for  greater  safety  in  handling  the  bad-order 
car,  brought  to  the  attention  of  the  deceased 
and  violated  by  him,  were  admissible.  Of 
course,  proof  that  an  unsafe  method  was  pre-  - 
ferred,  deliberately  and  without  neeesalty 
under  the  conditions,  to  a  safe  one,  was  ad- 
missible. 

The  defendant  argues  that  violation  of  tbe 
Safety  Appliance  Act  was  not  the  proximate 
cause  of  the  injury.  In  the  present  state  of 
the  record  it  would  not  be  profitable  to  dis- 
cuss the  subject 

[7]  The  defendant  says  that,  assuming  re- 
eovery  to  be  predicated  on  the  Safety  Appli- 
ance Act  alone,  the  Workmen's  Compensation 
Act  of  this  state  (Gen.  St  1915,  ||  588&-6942), 
under  which  the  defendant  operates,  governs 
the  amount  of  damages.  In  the  case  of  Min- 
neapolis &  St  Paul  Ry.  v.  Popplar,  237  U.  & 
368,  on  page  872,  85  Sup.  Ct  609,  on  page  610 
(59  L.  Ed.  1000),  the  court  Interpreted  the 
Safety  Appliance  Act  as  follows: 

'Ibe  action  fell  within  the  familiar  category 
«f  cases  involving  the  duty  of  a  master  to  his 
servant  This  duty  is  defined  by  the  common 
law,  except  as  it  may  be  modified  by  legislation. 
The  federal  statute  in  the  present  case  touch- 
ed the  duty  of  the  master  at  a  single  point  and, 
save  as  provided  in  the  statute,  the  right  of 
the  plaintiff  to  recover  was  left  to  be  deter- 
mined by  the  law  of  the  state." 

In  the  more  recent  case  of  Texas  &  P. 
R.  Co.  V.  Rlgsby,  241  U.  S.  33,  36  Sup.  Ct 
482,  60  L.  Ed.  874,  the  view  was  expressed 
that  the  Safety  Appliance  Act  not  only  im- 
poses an  obligation,  but  by  implication  cre- 
ates a  right  of  action  on  the  statuta  for 
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breach  of  the  obligation:  that  is,  a  federal 
rlgtit  ot  action.  It  was  said  further  that 
liability  to  private  snit  may  be  as  eflectlTe 
a  sanction  as  public  prosecatlcna ;  remedial 
actions  must  either  be  governed  by  act  of 
Congress  or  by  diverse  state  le^slation; 
and,  since  Congress  has  entered  the  field,  the 
states  may  not  make  or  enfcs'ce  inconsistent 
laws  relating  to  redress  of  injury  to  work- 
men or  travelers  occasioned  by  absence  of 
safety  appliances.  This  court  concludes  that 
the  redress  of  injury  contemplated  by  the 
Safety  Appliance  Act  Is  full  redress  1>y  way 
of  damages,  and  not  merely  the  recompense 
afforded  under  the  Workmen's  Compensation 
Act,  which  bases  compensation  on  a  theory 
Incompatible  with  that  of  damages  occasion- 
ed by  fault 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  Is  remanded,  with  di- 
rection to  grant  a  new  trial. 

All  the  Justices  concurring. 


(108  Kan.  IT) 
ISAACS  et  al.  v.  JACKSON  MOTOR  CO. 
(No.  22315.) 

(Sopreme  Court  of  Kansas.     Dec  11,  1920.) 

(Byttabut  by  <k«  Ooiirt.) 

1.  Principal  and  agent  «=>23(5),  123(7)— Evi- 
dence held  to  show  agency  In  selling  and  war- 
ranting gasoline  engines. 

In  a  controveray  herein  as  to  whether  or 
not  one  who  made  a  sale  of  machinery  was  the 
agent  of  the  defendant,  and  as  to  whether  the 
defendant  was  bound  by  his  agreements  and  ac- 
tion, it  is  htM  that  the  evidence  is  sufficient 
to  aphold  a  finding  of  agency. 

2.  Principal  and  agent  i8=9l6l(l)f  170(3)  — 
Principal  must  disaffirm  unantliorlzed  acts; 
fallar*  to  disaffirm  Imid  a  ratffloatlon. 

The  company,  upon  learning  that  a  person 
had  assumed  to  act  as  its  agent,  and  had  made 
a  contract  In  its  name,  should  have  promptly 
disavowed  the  assnmption  of  authority  and  re- 
pudiated the  transaction,  and,  as  it  failed  to 
do  so,  it  is  presumed  to  have  affirmed  and  rati- 
fied the  contract. 

3.  Principal  and  agant  «==»  1 7 1  (4)— Motor  com- 
pany, aooepting  fraits  of  unauthorized  omi- 
tract,  ratifies  such  contract. 

The  company,  having  knowledge  of  the 
transaction,  and  having  accepted  and  retained 
the  fruits  of  the  contract  made  in  its  behalf,  is 
deemed  to  have  ratified  the  contract  made,  and 
is  estopped  to  deny  the  agency. 

4.  Sales  «S9442(2, 6, 7)— Measure  of  damages 
for  breach  of  warranty  in  sal*  of  gasoline 
onglne  stated. 

The  machinery  purchased  being  defective, 
and  not  in  compliance  with  the  warranty  given, 
the  plaintiffs  were  entitled  to  recover  as  dam- 
ages the  difference  between  the  value  of  the 
machinery  as  warranted  and  its  value  as  deliv- 


ered, and  also  for  the  reasonable  and  aecessary 
repairs  made  by  the  plaintifla  in  a  bona  fide  en- 
deavor to  make  it  work. 

Appeal  from  District  Court,  Sedgwick. 
County. 

Action  by  A.  Isaacs  and  another  against  the 
JackBOD  Motor  Company  for  damages  for 
breach  of  warranty.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

J.  N.  Haymaker,  A.  V.  Roberts,  and  B.  E. 
Angle,  all  ot  Wichita,  and  H.  J.  Baton,  of 
Kansas  City,  Mo.,  for  appellant. 

Holmes,  Tankey,  Holmes  &  Eaton,  of 
Wichita,  for  appellees. 

JOHNSTON,  0.  J.  This  action  was 
brought  by  A.  Isaacs  and  N.  J.  Isaacs  against 
the  Jackson  Motor  Company  to  recover 
damages  for  a  breach  of  a  warranty  made 
in  the  sale  of  a  gasoline  engine.  The  Judg- 
ment was  in  favor  of  the  platntifls,  and  from 
it  defendant  appeals. 

The  principal  controversy  in  the  case  re- 
lates to  the  agency  of  M.  A.  Shaklee,  who 
conducted  the  negotiations  with  the  plain- 
tiffs, as  well  as  to  the  recognition  of  such 
agency  by  the  defendant.  The  contract  of 
sale  was  made  in  the  nam6  of  the  defend- 
ant, and  the  machine  was  warranted  to  be 
in  good  running  condition,  and  further  the 
defendant  agreed  to  provide  a  man  for  six 
days,  free  of  charge,  to  start  the  machine. 
That  the  machine  was  defective,  and  not  up 
to  the  warranty,  is  not  open  to  controversy. 
The  contention  is  that  Shaklee  was  without 
authority  to  bind  the  defendant  by  the  rep- 
resentations or  contracts  made  by  him. 
There  was  no  direct  evidence  of  Ills  appoint- ' 
meat,  or  of  the  scope  of  his  authority.  It 
was  shown  that  he  made  the  sale  as  the 
agent  of  the  defendant,  and  that  he  was 
carrying  and  using  the  letterheads  and 
stationery  of  the  defendant  Two  notes 
were  given  by  plaintiffs  for  the  machine, 
and  they  were  made  "to  the  order  of  the 
Jackson  Motor  Company,"  and  a  few  days 
afterwards  these  notes  were  transferred  to 
a  bank,  and  the  draft  given  in  payment  of 
them  and  for  another  obligation  was  made 
to  the  order  of  the  defendant  This  draft 
was  sent  to  and  received  by  the  defendant 
and  the  proceeds  of  it  were  used  In  its  busi- 
ness. It  appears  that  the  plaintiffs  learned 
after  a  number  of  tests  that  the  machine 
did  not  comply  with  the  warranty,  and  then 
they  wrote  a  letter  to  the  defendant  calling 
attention  to  the  sale  of  the  machine  by  it 
through  its  agent  Shaklee,  and  to  the  de- 
fects in  It.  They  Inclosed  a  copy  of  the  con- 
tract and  demanded  fulfillment  of  its  condi- 
tions, and  to  this  defendant  replied  referring 
them  to  their  agent  Sliaklee  for  an  adjust- 
ment 

[1]  There  is  a  contention  that  some  of  thd 


tts>For  otbar  i 


I  wa  rama  topic  and  KBY-NUMBBR  In  all  K*y-Namb«r«d  Dlaaato  and  Indaxa* 


Digitized  by 


Google 


1082 


193  PACIFIC  REPORTBB 


(Ean. 


facts  related  were  not  well  eetabllsbed,  but 
we  think  the  evidence  is  sufficient  to  sap- 
port  the  contentions  of  the  plalntiils  and 
the  findings  of  the  Jnry  on  these  phases  of  the 
case.  The  principal  reliance  of  plaintiffs 
was  on  testimony  tending  to  show  a  recog- 
nition of  the  agency  by  the  defendant  after 
the  sale  and  also  tending  to  show  a  ratifica- 
tion of  the  agency.  On  this  point  the  court 
rightly  instructed  the  Jury: 

"If  you  find  that  after  the  signing  of  the  al- 
leged contract  of  warranty  by  the  Jackson  Mo- 
tor Company,  by  M.  A.  Shaklee,  agent,  the 
plaintiffs  inclosed  a  copy  of  said  contract  in  a 
letter  to  the  Jackson  Motor  Company,  address- 
ed to  that  company,  at  Wichita,  Kan.,  and 
that  said  letter  and  contract  were  received  by 
that  company,  and  that  the  letter  of  the  plain- 
tiffs to  the  said  company  informed  them  of  the 
nature  of  the  transactions,  and  if  you  find  that 
the  Jackson  Motor  Company  replied  to  said  let- 
ter, and  referred  the  plaintiffs  to  M.  A.  Shaldee 
as  their  agent,  then  you  are  instructed  that 
the  Jackson  Motor  Company  thereby  ratified 
the  act  of  M.  A.  Shaklee  in  signing  said  con- 
tract as  their  agent"    Instruction  V. 

[2]  There  was  testimony  tending  to  show 
that  plaintiffs  informed  the  defendant  by  let- 
ter of  the  sale,  and  of  noncompliance  with 
the  warranty,  and  that  letter  appears  to  have 
been  received  by  the  defendant;  but,  Instead 
of  denying  the  agency  and  its  liability  for 
its  acts,  it  referred  them  to  Shaklee  as  its 
agent.  This  action  was  in  effect  an  acknowl- 
edgment of  the  agency  and  a  ratification  of 
the  acts  of  the  agent.  If  defendant  intended 
to  deny  agency,  or  repudiate  his  acts  because 
he  had  exceeded  the  authority  conferred  on 
him,  that  was  the  time  for  it  to  act  In 
Hartwell  v.  Manufacturing  Co.,  78  Kan.  259, 
97  Pac.  432,  it  was  said: 

"It  is  trite  law  that  where  one,  without  au- 
thority, assumes  to  act  as  the  agent  of  another 
in  making  a  contract,  the  princip'al  must  repu- 
diate the  transaction  within  a  reasonable  time 
after  all  the  material  facts  in  regard  thereto 
have  come  to  his  knowledge,  or  he  will  be  pre- 
sumed to  have  ratified  the  contract" 

[3]  There  was  the  additional  circumstance 
that  the  proceeds  of  the  notes  given  by  plain- 
tiffs f6r  the  machine  were  remitted  to  and 
received  by  the  defendant  and  still  there 
was  no  repudiation  of  the  agency.  Neither 
was  there  any  return  of  the  benefits  de- 
rived by  the  defendant  from  the  transaction. 
When  the  issues  were  Joined  and  depositions 
taken,  all  tending  to  prove  the  nature  of  the 
transaction,  the  assumption  of  authority  by 
Its  agent,  and  that  the  fruits  of  the  trans- 
action were  in  Its  possession,  it  then  had  in- 
formation which  required  action  consistent 
with  its  contention;  but  vrith  all  of  this 
information  it  made  no  restitution,  or  offer 
of  restitution,  of  the  money  which  it  had 
received  through  the  sale  of  the  machine. 
Even  if  defendant  had  not  known  of  the  as- 
sumption of  authority  by  Shaklee  before  that 


time,  it  then  acquired  information,  not  only 
that  the  sale  had  been  made  in  its  name,  but 
that  the  benefits  of  it  were  in  Its  possession, 
and,  since  it  did  not  then  offer  to  restore,  it 
was  not  in  a  position  to  deny  that  its  agent 
bad  the  authority  exercised  by  blm.  Wag<n> 
Co.  V.  Wilson,  79  Kan.  633,  101  Pac  4. 

[4]  Complaint  is  made  as  to  the  measure 
of  damages  applied,  and  also  that  the  evi- 
dence is  insufficient  to  sustain  the  award  of 
the  Jury.  It  appears  that  the  plaintiffs  made 
a  bona  fide  effort  to  repair  the  machine  and 
put  it  in  working  condition,  but  their  efforts 
and  ezi)aiditures  in  that  respect  were  un- 
availing. Under  the  drcumstancea  the  plain- 
tiffs had  a  right  to  make  reasonable  r^alrs, 
as  seemed  to  be  reasonably  necessary  to  put 
the  machine  in  good  running  order,  and  to 
charge  the  cost  of  such  repairs  to  the  defend- 
ant, and  the  Jury  were  so  instructed.  In 
effect  they  were  told  that  if  the  machine  was 
not  in  good  running  order  when  delivered, 
and  that  plaintiffs  in  good  faith  made  rea- 
sonable and  necessary  repairs  to  put  it  in 
condition,  and  that  after  the  repairs  the 
machine  was  still  out  of  condition,  the 
measure  of  damages  would  be  the  difference 
between  the  fair  market  value  of  the  machine 
in  the  condition  in  which  it  was  when  deUv- 
ered  and  its  value  at  that  time  if  it  had 
been  in  the  condition  warranted,  and  to 
this  they  might  add  the  reasonable  value  of 
the  reasonable  and  necessary  repairs.  The 
Jury  was  further  advised  that  if  the  ma- 
chine was  improved  by  the  repairs,  bat  was 
still  not  up  to  the  warranted  condition,  the 
measure  of  damages  would  be  the  difference 
between  the  value  of  the  machine  as  repair- 
ed and  its  value  if  it  had  been  in  good  run- 
ning condition  when  it  was  delivered,  pins 
the  reasonable  value  of  the  repairs  made  in 
an  attempt  to  put  it  in  that  condition.  The 
Instructions  were  not  open  to  the  interpreta- 
tion that  plaintiffs  might  continue  to  repair, 
and  charge  the  expense  of  it,  and  the  upke^ 
of  the  machine,  to  the  defendant  for  a  long 
period  of  time. 

We  see  no  ground  to  complain  of  the  In- 
structions as  to  the  measure  of  damages, 
nor  as  to  the  items  Included  in  the  award  of 
the  Jury.  From  the  findings  it  appears  that 
the  machine  as  delivered  was  worth  $245, 
and  that  If  it  had  been  up  to  the  warranty 
it  would  have  been  worth  $745.  This  dif- 
ference, together  with  the  cost  of  reason- 
able and  necessary  repairs,  and  the  damage 
resulting  from  the  failure  to  provide  a  man 
to  start  the  machine  for  six  days,  tc^ther 
with  the  interest  which  accrued  on  the 
damages  sustained,  until  the  trial,  are  enough 
to  equal  the  amount  of  the  verdict  The 
objections  to  the  special  findings  are  not 
deemed  to  be  so  material  as  to  affect  the 
verdict 

Finding  no  error  in  the  record,  the  Jadg- 
ment  Is  affirmed. 

All  the  Justices  concurring. 
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(NO.  22592.) 
Dec  U,  1920.) 


(Supreme  Court  of  Kansas. 

(SyUahu*  iv  t^  Court.} 

1.  Trial  <S=>395(5)— Special  flnding  held  suf- 
fldent  under  the  Code. 

The  record  examined,  and  held  that  the 
special  findings  of  fact  made  X)j  the  trial  court 
fully  complied  with  the  rule  of  the  Code  (Code 
Civ.  Proc.  {  297  [Gen.  St.  1915,  {  7197]),  re- 
quiring separate  conclusions  of  fact  to  be 
stated  in  writing  when  requested  by  a  litigant, 
and  held  that  no  error  transpired  in  the  trial 
court's  refusal  to  adopt  those  submitted  by  the 
plaintiff. 

2.  Trial  «=3395(5)-^pecial  flndlngs  must  re- 
late  to  ultimate,  not  evidentiary,  fact*. 

The  special  findings  which  the  Code  (Code 
Civ.  Proc.  i  297  [Gen.  St.  1915,  {  7197])  di- 
rects the  trial  court  to  state  in  writing,  at  the 
request  of  a  litigant  are  those  which  deal  with 
the  ultimate  facts  upon  which  the  rights  of  the 
parties  directly  depend,  and  from  which  the 
correctness  of  the  judgment  can  obviously  and 
readily  be  ascertained,  not  the  merely  eviden- 
tiary facts  upon  which  the  ultimate  facts  in  is- 
sue are  established. 

8.  Trial  «s»394 (3)— Finding  held  to  comply 
with  Code  reqnireffleat  as  to  separately  stat- 
ing flndlnga  of  fact. 

In  an  action  to  enforce  an  alleged  oral  con- 
tract between  plaintiff  and  his  parents,  in  which 
it  was  agreed  that  he  was  to  have  all  his  fa- 
ther's property  at  his  father's  death,  subject 
only  to  a  life  estate  in  his  mother's  favor  if 
she  survived  her  husband,  the  Code  require- 
ment (&>de  Ov.  Proc.  |  297  [Gen.  St.  1916,  | 
7197])  that  conclnsions  of  fact  be  made  sepa- 
ratdy  from  the  trial  court's  conclnsions  of  law, 
when  requested  by  either  party,  was  satisfied 
when  the  trial  court  found  separately,  upon 
competent  and  sufficient  evidence,  that  there 
never  was  any  such  agreement  between  plain- 
tiff and  his  parents. 


Appeal  from  District  <3ourt,  Washington 
Connty. 

Suit  by  John  M.  Alexa  against  Katberine 
Alexa  and  anotb«,  to  set  aside  a  wlU.  Jndg- 
ment  for  defendants,  and  plaintiff  appeals. 
Afi9rmed. 

W.  W.  Redmond,  of  MarysvIUe,  W.  J. 
Oregg,  of  Frankfort,  and  Edgar  Bennett,  of 
Washington,  Kan.,  for  appellant 

C.  L.  Hunt,  of  Concordia,  and  A.  J.  Free- 
born and  Chas.  Smith,  both  of  Washington, 
Kanu,  for  appellees. 

DAWSON,  J.  The  plaintiff  bioui^t  this  ac- 
tion against  his  mother  and  sister  to  set  aside 
a  will  which  his  father  had  made  in  Ills 
mother's  favor,  and  to  set  aside  a  deed  made 
by  his  mother  conveying  to  his  sister  2(X) 
acres  of  certain  lands  which  had  been  be- 
queathed to  his  mother  by  his  father's  wUL 
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Plaintiff  claimed  that  the  win  was  made  in 
fraud  of  hla  rights,  nnder  an  oral  agreement 
between  him  and  his  parents  made  in  1893, 
whereby  he  was  to  have  all  his  father's  prop- 
erty at  his  father's  death,  subject  only  to  a 
life  estate  for  his  mother  If  she  survived  bis 
father.  Plaintiff's  petition  recited  at  length 
that  In  1893  hla  father  was  heavily  in  debt, 
and  that  his  creditors  were  pressing  him  for 
payment;  that  he  (plalntlil)  was  then  29 
years  old,  and  that  he  had  determined  to 
shift  for  himself;  and  that  bis  father  and 
mother  promised  him  that,  if  be  would  re- 
main on  the  farm  and  live  thereon  until  bis 
father's  death  and  use  his  best  efforts  to  aid 
in  the  payment  of  the  Indebtedness,  he 
should  have  all  his  father's  property,  subject 
only  to  a  life  estate  in  his  mother's  favor  if 
she  ontUved  her  husband.  The  family,  at 
home  In  1893,  consisted  of  the  father,  aged 
67,  the  mother  aged  61,  a  young  sister  Anna, 
who  taught  school  and  boarded  at  home,  and 
the  plaintiff.  The  father  was  afflicted  with 
rheumatism  and  overweight,  and  was  Inca- 
pacitated for  further  labor.  Plaintiff  alleged 
that  pursuant  to  this  oral  agreement  he  in- 
dorsed his  father's  obligations  and  labored  on 
the  farm  for  many  years,  and  did  help  to  pay 
off  the  indebtedness,  and  had  fuUy  performed 
his  part  of  the  contract,  and  had  wholly 
shaped  his  life  in  conformity  thereto,  and 
when  be  married,  in  1902,  be  established  his 
own  domicile  In  hla  father's  dooryard  until 
his  father's  death  in  1916,  and  still  resides 
thereat.  The  mother's  and  daughter's  sep- 
arate answers  denied  this  alleged  agreement, 
and  also  recited  at  length  a  good  deal  of  the 
family's  business  relations  for  this  long  pe- 
riod; end  the  daughter  prayed  that  her 
brother,  the  plaintiff,  be  dispossessed  and  her 
title  quieted  to  that  part  of  the  farm  con- 
veyed to  her  by  her  mother. 

The  abstract  and  counter  abstract  of  the 
record  are  long,  but  they  present  no  difficult 
legal  problems.  The  trial  court  refused  to 
make  some  84  findings  of  fact  requested  by 
plaintiff,  covering  nine  pages  of  the  abstract, 
but  made  the  following  instead: 


Findings  of  Fact. 

"1.  That  In  1893,  John  Alexa  was  not  heavi- 
ly involved  financially  in  comparison  with  his 
resonrces. 

"2.  That  be  was  not  being  pressed  by  his 
creditors  for  the  payment  of  his  obligations  to 
a  greater  extent  than  was  usual  in  ordinary 
business  affairs  at  that  time;  that  his  credi- 
tors were  making  no  extraordinary  demands 
upon  him  for  payment  but  were  urging  payment 
of  his  loans  as  they  urged  the  payment  of 
loans  by  other  customers;  and  there  was  no 
threat  by  any  of  bis  creditors  to  dose  him 
out  if  he  did  not  pay,  and  the  extensions  in 
time  of  payment  were  not  granted  by  any  of 
his  creditors  on  account  of  the  management 
of  his  financial  affairs  being  in  part  turned 
over  to  tho  plaintiff. 
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"9.  That  becauBC  of  tha  increasing  age  and 
growing  pbjrsical  disability  he  tnnied  the  ac- 
tive management  of  his  farm  and  business  af- 
fairs over  to  his  son,  John  M.  Aleza,  the  plain- 
tiff herein,  retaining  in  liimself  the  flnal  con- 
trol and  decision  in  all  things. 

"4.  That  plaintiff  managed  said  property,  nn- 
der  the  control  of  his  father,  from  1^  to 
1904,  took  possession  of  the  profits  and  pro- 
ceeds thereof,  kept  the  proceeds  in  banks  in 
his  own  name  and  disbursed  the  same  to  salt 
himself. 

"5.  That  in  1904  plaintiff  discontinned  the 
management  of  his  father's  business,  thereaft- 
er rented  a  part  of  the  land  himself,  and  as- 
sisted his  father  in  renting  the  remainder. 

"6.  That  in  1904  John  Aleza  was  still  in  debt 
to  an  amount  exceeding  $2,500. 

"7.  That  plaintiff  married  in  1902,  and  there- 
after and  up  to  the  present  time  has  resided 
in  a  separate  dwelling  in  the  dooryard  of  John 
Aleza's  home. 

"8.  That  plaintiff  prior  to  1893  received  from 
his  parents  his  living,  spending  money  and  cash 
to  pajr  for  the  40  acres  of  land  pre-empted 
by  him;  that  between  1893  and  1004  he  had 
full  diarge  of  his  father's  property,  and  used 
it  pretty  mnch  as  he  pleased,  and  that  from 
1902  to  the  death  of  his  father  in  1916  he  en- 
gaged extensively  in  farming  and  stock  raising, 
and  had  free  use  of  his  house  and  improve- 
ments on  Ills  father's  farm,  induding  feed- 
yards,  buildings,  fences,  and  pasture,  for  which 
he  paid  no  rent  or  other  c(»i8ideration.  ' 

"9.  That  the  improvements  which  plaintiff 
placed  upon  the  farm  of  John  Alexa  were 
very  largely  drawn  from  said  farm  or  its  pro- 
ceeds. 

"10.  That  in  1892  (1902)  plaintiff  acquired 
232  acres  of  land  in  his  own  name  (exclusive 
of  the  40  acres  of  pre-empted  land),  and  with 
the  aid  of  John  Alexa  and  from  the  use  of 
John  Alexa's  farm  paid  for  said  land,  at  least 
$2,000  of  John  Alexa's  money  going  into  this 
land. 

"11.  That  plaintiff  was  a  faithful,  hard- 
working son,  kind  to  his  father  and  doing 
what  he  reasonably  could  to  minister  unto  his 
father's  needs  and  comfort. 

"12.  That  defendant  Anna  Aleza,  lived  at 
home  from  1885  to  the  tiine  of  the  com- 
mencemmt  of  this  action;  and  that  she  never 
married;  that  she  taught  school  over  30 
years,  nearly  all  that  time  living  at  home  and 
assisting  in  the  housework  and  the  care  of  her 
aged  father  and  mother,  contributing  from  her 
limited  income  to  the  common  expenses  of  the 
home  and  at  tim^  helping  her  brother,  the 
plaintiff. 

"13.  That  defendant  Anna  Alexa  was  a  faith- 
ful, hard-working  daughter,  kind  to  her  par- 
ents, and  doing  what  she  reasonably  could  to 
minister  to  their  needs  and  comfort 

"14.  That  since  1916  the  defendant  ECather- 
ine  Alexa  has  been  bedridden,  and  has  had  the 
constant  care,  day  and  night  of  the  defendant 
Anna  Alexa. 

"15.  That  during  his  life  John  Aleza  made 
many  statements  as  to  what  he  was  going  to  do 
with  his  property,  to  wit,  'that  he  was  going 
to  leave  the  farm  to  the  plaintiff,'  'that  he 
would  leave  the  farm  to  the  plaintiff  and  re- 
quire him  to  pay  certain  sums  to  the  other 
heirs';  'that  he  would  leave  his  property  aU  to] 


his  wife,  and  if  the  chndren  did  not  do  right 
she  could  do  what  she  pleased  with  it';  that 
he  would  give  Anna  80  acres  and  a  house  and 
lot  in  Hanover';  'and  that  he  would  give 
Anna  the  homestead.' 

"16.  That  in  1901  John  Aleza  made  a  wiU, 
the  contents  of  Vhich  are  not  discovered  by 
the  evidence,  and  which  was  destroyed  prior 
to  1904. 

"17.  That  in  1904  John  Aleza  made  a  will, 
providing  that  after  the  payment  of  his  indebt- 
edness all  his  property  of  every  nature  what- 
soever should  go  to  his  wife,  Katherine 
Aleza,  absolutely,  making  her  the  executrix  of 
said  will,  and  giving  her  fuU  power  to  sell 
and  convey;  that  on  January  13,  1917,  said 
will  was  probated,  the  plaintiff  and  defendant 
Anna  Aleza  participating  in  the  said  proba- 
tion, and  both  being  fully  advised  of  the  con- 
tents and  force  of  said  will,  and  neither  making 
any  objections  thereto;  and  that  on  January 
16,  1917,  the  defendant  Katherine  Alexa,  as 
the  widow  of  John  Alexa,  elected  to  take  onder 
said  will,  and  not  under  the  law. 

"18.  That  on  February  10,  1917,  the  defend- 
ant Katherine  Alexa  conveyed  by  warranty 
deed  to  the  defendant  Anna  Alexa,  the  east 
half  of  the  northwest  quarter,  east  half  of 
the  southwest  quarter  and  aouthwest  quarter 
of  the  northeast  quarter  of  section  8,  in 
township  3  south,  of  range  5  east,  of  the 
sixth  P.  M.,  being  a  part  of  the  land  in  con- 
troversy in  this  action  and  a  part  of  the  land 
willed  to  Katherine  Alexa  by  John  Aleza,  de- 

"19.  That  B.  %,  N.  W.  %,  and  B.  %,  8. 
W.  M,  of  section  8,  to'wnship  3  south,  range 
5  east,  was  used  and  occupied  by  John  Alexa 
as  a  homestead  prior  to  1893  and  up  to  his 
death;  and  by  his  widow,  Katherine  Alexa,  his 
daughter,  Anna  Alexa,  and  his  granddaughter, 
Anna  Pacenka,  ontil  February  10,  1917,  aince 
which  time  the  widow  and  her  granddaughter, 
Anna  Pacenka,  have  continued  to  reside  on 
said  land  with  the  defendant  Anna  Alexa. 

"20.  That  there  was  never  any  agreement 
either  oral  or  written,  between  John  Alexa 
and  the  plaintiff,  or  between  John  Aleza  and 
his  wife,  the  defendant  E^atherine  Aleza,  and 
the  plaintiff,  by  the  terms  of  which  the  plain- 
tiff was  to  become  owner  of  the  lands  and 
other  property  of  John  Alexa  at  his  death, 
subject  to  the  life  nse  th^eof  by  Katherine 
Alexa. 

"21.  That  EUtherine  Alexa  never  agreed  to 
any  contract  between  John  Aleza  and  the 
plaintiff,  John  M.  Alexa,  by  which,  upon  the 
performance  of  certain  conditions  John  H. 
Alexa  was  to  become  the  owner  of  all  the 
property  left  by  John  Aleza  at  his  death,  anb- 
ject  to  a  life  estate  in  her.    •    •    • 

Conclusions  of  Law. 

"1.  That  the  defendants,  Katherine  Aleza 
and  Anna  Aleza,  do  not  hold  the  property  of 
John  Alexa,  deceased,'  In  trust  for  the  plain- 
tiff, John  M.  Alexa;  and  that  said  plaintiS 
should  recover  jiotbing  ia  this  action. 

"2<  That  the  plaintiff  estopped  himself  from 
claiming  onder  bis  alleged  contract  with  John 
Alexa  by  submitting  in  the  probate  of  the  wiQ 
of  John  Alexa,  deceased,  without  objection  on 
his  part,  and  without  making  any  claim  on  his 
part  under  his  alleged  contract. 
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"8.  That  the  contract  alleged  by  plaintiff, 
even  If  it  existed,  should  not  be  enforced,  for 
the  reason  that  under  the  facts  in  this  case  Its 
enforcement  would  be  inequitable,  unjust  and 
not  required  by  good  consdenee  or  natural  Jus- 
tice. 

"4.  That  the  B.  %,  N.  W.  \i,  and  B.  %, 
S.  W.  %,  of  section  8,  township  3  south,  range 
6  east,  was  the  homestead  of  .John  Aleza  and 
his  wife,  Katherine,  and  could  not  be  contract- 
ed away  by  John  ^eza  without  the  consent  of 
his  wife,  Katherine,  and  which  consent  was  neT- 
er  given. 

"5.  That  defendant  Anna  Aleza  is  the  owner 
and  should  have  immediate  possession  of  the 
B.  %.  N.  W.  %,  B.  %,  S.  W.  %,  and  S.  W.  %, 
N.  E.  %,  of  section  8,  in  townsliip  3  south, 
range  5  east;  and  her  title  to  said  land  should 
be  quieted  as  against  the  plaintiff,  John  M. 
Aleza,  and  any  one  claiming  under  or  through 
him. 

"6.  That  defendant,  Katherine  Aleza,  la  the 
owner  and  should  have  immediate-  possession 
of  all  property  of  which  John  Aleza  died  seiz- 
ed." 

Judgment  was  entered  accordini^,  and 
plaintiff  appeals. 

[1,2]  His  diief  complaint  cmtera  about 
the  Tefosal  of  0ie  trial  conrt  to  make  the  84 
findings  of  fact  aabmitted  by  him.  He  con- 
tends that  they  were  "material,  pertlnott,  is- 
snable  facts,"  based  on  the  pleadings  and  snp- 
ported  by  evidence.  The  one  Important  and 
controlling  fact  in  issue  was  whether  plain- 
tiffs father  and  mother  had  ever  made  an' 
agreement  with  him  in  1893,  as  he  alleged, 
to  give  him  all  the  property  at  their  death. 
All  else  was  mere  evidentiary  detail.  His 
mother,  whose  evidence  the  trial  court  be- 
lieved instead  of  his,  denied  that  any  such 
agreement  had  ever  been  made;  She  de- 
posed: 

"In  March,  189S,  there  were  no  debts  that 
bothered  my  husband  at  aU.  The  financial  af- 
fairs of  our  family  were  common  knowledge 
within  the  family  during  our  married  life.  We 
were  in  very  good  financial  condition  at  that 
time.  Bily  husband  told  me  all  of  that;  my  hus- 
band's debts  were  never  worrying  him. 

"My  son,  John  M.  Aleza,  had  control,  and  the 
full  management  of  my  husband's  farm  and 
business.  Daring  the  time  that  my  son,  John, 
was  managing  the  farm,  my  husband,  John  Al- 
eza, did  not  ezercise  control  over  him  and  over 
the  affairs  of  the  farm.  My  husband  had  con- 
trol of  the  farm  and  everything. 

"I  did  not  at  any  time  during  the  time  my 
son'  was  living  on  this  farm  malte  an  agreement 
with  him  that  if  he  would  stay  on  the  farm  and 
work  it  that  at  my  death  I  would  give  him 
all  of  the  property  that  belonged  to  me,  keep- 
ing only  a  lite  estate  for  myself;  and  I  never 
did  tell  my  son,  John  Aleza,  that  at  my  death 
he  was  to  have  all  my  property;  and  I  never 
heard  my  husband  at  any  time,  during  the  time 
that  our  son,  John  Aleza,  worked  on  the  farm, 
or  was  on  the  farm,  that  he,  my  husband,  would 
give  all  of  his  property  to  his  boCd,  John  M. 
Aleza,  leaving  only  a  l^e  interest  to  me;  and 
I  never  heard  my  son,  John  M.  Aleza,  during 


my  husband's  lifetime  and  during  the  time  that 
he  was  working  there,  daim  that  his  father 
was  going  to  give  all  of  his  property  to  my 
son,  John,  and  leave  me  only  a  life  interest  in 
it.  I  never  signed  any  contract  or  will  or  deed 
giving  my  son  all  of  the  property  at  my  death. 
T  never  signed  any  consent  to  that  will  or  other 
paper,  or  agreement  to  anything  of  the  Und; 
never  made  a  scratch.    •    •    » 

"Whenever  he  felt  like  working  be  did,  and 
when  he  didn't  he  didn't. 

"^e  got  along  fairly  well  all  these  years  so 
far  as  I  know.  We  left  him  do  as  he  pleased, 
so  we  got  along  well.  John  and  I  were  always 
on  good  terms,  but  I  had  to  assume  lots  of 
bitterness  sometimes  on  my  heart  and  brain; 
couldn't  say  what  it  was  about;  him  and  my 
husband  sometimes  got  in  a  row,  and  I'd  be 
getting  for  it.  Those  rows  were  always  since 
John's  marriage." 

Redirect  Bxanination. 

"A  few  days  after  I  made  the  deed  of  the 
land  to  Anna,  I  had  a  conversation  with  John 
M.  Aleza  at  my  home.  He  came  up  and  told 
me  that  I  sold  my  roof  from  above  my  head, 
and  that,  further,  I  told  him  that  I  still  had  120 
acres  that  I  meant  to  do  something  with;  I 
meant  to  give  him  those  120  acres,  and  that  he 
told  me  that  now  I  could  eat  them  up,  eat  them 
op  like  an  animaL  He  never  talked  anything 
about  my  husband  and  myself  having  promised 
to  give  him  all  our  property  at  the  time  of 
our  death.  I  thought  when  I  gave  Anna  that 
I  would  also  give  him  when  I  did  not  need  it 
any  more,  but  when  he  told  me  to  eat  it  up,  I 
cannot   give  it  to  him." 

It  is  not  oar  purpose,  however,  to  repro- 
duce or  summarlise  all  the  evldoioe.  On  ap- 
peal, it  is  always  sufficient  to  sustain  a  Judg- 
ment which  must  be  based  on  a  controlling 
issue  of  fact  that  the  record  contains  substan- 
tial, though  controverted,  evidence  to  sup- 
port that  judgment  Bmlngton  v.  Wagoner, 
100  Kan.  439,  164  Pac.  1057.  Since  the  para- 
mount question  in  issue — ^the  existence  or 
nonexistence  of  an  oral  agreement  made  be- 
tween plaintiff  and  his  parents  in  1893  that 
he  should  have  all  his  father's  property,  sub- 
ject to  his  mother's  life  estate,  at  his  fa- 
ther's death — ^was  determined  adversely  to 
plaintiff,  many  of  the  requested  findings  of 
fact  which  the  trial  court  declined  to  make 
became  immaterial.  Thus,  it  is  immaterial 
what  particular  lands  plaintiff's  father  owned 
in  1893,  or  to  what  extent  these  lands  wei-e 
incumbered;  the  situation  of  the  family, 
their  ages  and  abode,  were  not  in  dispute; 
it  was  not  Important  what  family  arrange- 
ment prompted  the  sister  Anna  to  remain  a 
country  school  teacher  so  as  to  reside  with 
h«r  parente,  nor  what  was  the  market  value 
of  the  family  property  in  1898 ;  and  it  is  al- 
together immaterial.  If  true,  that  prior  to 
1893  plaintiff  worked  as  a  laborer  for  his 
father  for  8  years  without  compensation, 
"except  his  board  and  clothes  and  a  small 
amount  of  spending  money  and  $120,"  used 
to  pay  for  40  acres  of  laud.   Touching  the  re- 
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quested  finding  relating  to  b!s  father's  al- 
leged conTersations  with  the  creditors,  and 
the  alleged  extensions  of  credit  based  thereon 
(refused  findings  11-14),  It  was  proper  for 
the  trial  court  to  refuse  to  make  such  find- 
ings if  he  disbelieved  the  evidence  proffered 
In  their  support;  nor  should  we  marvel  at 
that,  as  the  evidence  was  somewhat  hazy  and 
uncertain,  and  was  so  completely  overthrown 
by  the  mother's  testimony,  by  many  circum- 
stances, and  by  various  significant  incidents 
which  developed  In  the  course  of  the  pro- 
tracted trlaL  And  these  observations  are 
pertinent  even  in  the  consideration  of  the 
depositions  which,  though  they  did  tend  to 
show  some  sort  of  bargain  between  plaintiff 
and  his  father  In  1803,  were  materially  weak- 
ened by  croas-ezaminatlon  and  entirely  over- 
thrown by  other  evidence.  Thus  Tobey,  a 
retired  banker,  formerly  of  Washington  coun- 
ty, now  residing  In  Maine,  testified: 

"Q.  Do  yon  recall  any  statement  made  by 
John  Aleza  to  Mr.  Stackpole  in  the  month  of 
March,  1893,  relating  to  this  indebtedness — 
any  other  statement?  A.  There  was  some  talk 
about  his  father  either  deeding  him  or  willing 
him  a  part  of  his  farm — some  of  the  land — in 
consideration  of  his  helping  to  pay  the  indebt- 
edness, but  just  what  the  conversation  was  I 
could  not  say.    •    •    • 

"A.  As  I  remember,  he  was  to  have  either 
the  farm  or  a  portion;  I  do  not  remember  he 
was  to  have  the  whole  of  it.  I  do  remember 
he  was  to  be — his  father  secnred  him  in  that 
way— with  a  promise  of  that  kind.  There  was 
some  such  promise,  but  it  is  qnite  a  while  ago, 
and  I,  as  I  said,  Mr.  Stackpole  did  most  of  the 
work,  had  most  of  the  talk  with  the  two  Alezaa. 
Of  course  I  heard  some  of  it,  and  I  knew  about 
tile  transaction. 

"Q.  Tell  anything  that  yoa  know,  that  yon 
heard,  that  you  remember  having  heard  in  re- 
lation to  the  arrangements  between  John  Alexa, 
St.,  and  John  M.  Aleza.  A.  The  sum  and 
substance  was:  John  M.  Alexa  was  to  help 
his  father  pay  the  debt  and  hii  father  was  to 
either  give  by  deed  or  will  a  part  of  the  land — 
I  do  not  remember  how  much,  whether  it  was 
all  or  part.    •    •    •  " 

Cross-Ezamination. 

"Q.  And  was  there  anything  more  in  sub- 
stance to  these  conversations  than  that  the 
young  man  was  to  help  his  father  out,  and  the 
father  would  see  that  he  was  compensated  in 
some  way  for  whatever  he  did?  A.  les,  sir; 
that  was  substantially  as  I  remember  It.    *    *    * 

"Q.  And  during  the  failure  of  crops  and  hard 
times  be  managed  his  affairs,  and  was  not 
seriously  financially  embarrassed,  to  your  knowl- 
edge?   A.  No;  I  do  not  think  be  was." 

Aiiotb«r  retired  banker  of  Washington 
county,  F.  A.  Taft,  now  residing  in  Califor- 
nia, deposed: 

"Q.  Ton  may  state  what  that  arrangement 
was.  A.  Mr.  Aleza  informed  my  father  that 
in  the  future  most  bnsiness  transactions  would 
be  conducted  by  his  son,  Mr.  John  M.  Aleza. 

"Q.  Why  did  he  say  this  was  to  be  dona? 


A.  Because  he  was  growing  unable  to  attend  to 
things  and  John  was  his  only  boy  at  home,  and 
entirely  honest  and  competent. 

"Q.  You  may  state  what  he  said  that  ar- 
rangement was.  A.  His  son  John  was  to  have 
the  place  and  the  property  upon  the  death  of 
himself  and  his  wife,  and  in  the  meantime  was 
to  assume  full  management  of  the  same.  •  *  *  " 

OrosB-Ezamination. 

"Q.  Did  yon  or  your  bank  at  any  time  in 
1893  or  1894,  or  about  that  time,  make  the  ex- 
tension of  the  indebtedness  contingent  or  con- 
ditional upon  young  John  assuming  the  manage- 
ment of  the  place?  A.  That  was  the  agree- 
ment; but  if  you  ask  whether  we  took  the  in- 
itiative in  requiring  this,  we  did  not. 

"Q.  There  was  on  the  part  of  you  and  your 
bank  no  coercion  upon  the  old  gentleman  to 
have  his  son  take  the  management  of  the  place? 
A.  There  was  not    •    •    • 

"Q.  Xou  did  not  require  it?  A.  We  did  not 
require  it. 

"Q.  Do  you  know  how  mudi  young  John 
owned  in  his  own  name  in  1893?  A.  We  under- 
stood he  owned  a  small  tract,  perhaps,  say,  40 
acres.    •    •    • 

"Q.  Were  you  or  your  bank  in  1S9S  presdng 
old  John  for  payment  of  his  indebtedness? 
A.  We  urged  him,  with  others,  to  reduce  his  in- 
debtedness. 

"Q.  Did  you  in  1893,  or  at  any  other  time, 
threaten  him  that  nnless  he  turned  the  manage- 
ment of  his  farm  over  to  his  son  John  yon 
would  dose  him  out?    A.  We  did  not.    *    *    * 

"Q.  And  from  ISSS,  and  up  until  the  time 
you  left  Kansas,  young  John,  by  the  manage- 
ment of  the  business  in  that  way,  had  Increased 
his  own  personal  real  estate  from  40  acres  to 
240,  had  he  not?    A.  Yes,  sir." 

It  will  he  noted  that  the  conversation  be- 
tween plalntlfl's  father  and  the  elder  Taft, 
even  if  it  was  truthfully  and  accurately  de- 
tailed by  the  deponent,  did  not  square  vrlth 
the  contract  sued  on — an  agreement  between 
the  father  and  mother  and  himself  that  he 
was  to  have  all  his  father's  property  subject 
to  a  life  estate  for  his  mother.  Nor  did  that 
conversation  pretend  to  recite  the  contract 
nor  its  consideration.  Neither  of  the  retired 
bankers  testified  to  any  fact  which  would 
show  an  agreement  to  which  plalntlfl's  moth- 
er was  a  party,  and  we  have  no  other  agree- 
ment to  consider. 

[S]  Counsel  call  attention  to  the  role  en- 
forced in  Nordman  v.  Johnson,  94  Kan.  409, 
146  Pac.  1125.  That  case.  Including  Mr. 
Justice  Burch's  dissenting  opinioi,  la  an  in- 
structive discussion  on  the  trial  oourf  ■  duty 
to  make  special  findings  of  fact  at  the  request 
of  a  litigant  While  disagreeing  in  the  ap- 
plication of  the  rule  itself,  the  majority  and 
minority  opinions  agreed  that  the  special 
findings  required  by  the  Code  are  those  which 
deal  with  the  ultimate  facts  upcm  whidi  the 
rights  of  the  parties  directly  depend,  and 
from  which  the  correctness  of  the  Judgment 
can  obviously  and  readily  he  ascertained,  not 
the  merely  evidentiary  facts  upon  which  ths 
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nltlinate  facts  In  iasne  are  to  be  established. 
Tested  by  this  rule,  the  special  findings  which 
were  made  by  the  trial  court  descended  Into 
even  greater  detail  than  the  mie  required. 
The  one  finding,  No.  20,  that  there  never  was 
any  such  agreement  between  plaintiff  and  his 
parents  as  sued  on,  was  a  finding  on  the  only 
controlling,  ultimate,  issuable  fact  dlsceraible 
In  this  lawsuit  (In  re  Appeal  from  Survey,  106 
Kan.  222,  187  Pac.  677)  and  all  else  was 
mere  evidentiary  detail. 

There  is  no  error  in  the  record,  nor  does  a 
careful  perusal  of  It  arouse  any  misgiving  as 
to  the  justice  of  the  net  result,  and  the  Judg- 
ment is  afBrmed. 

All  the  Justices  concurring. 


(107  Kan.  661) 

WYANDT  V.  MERRILL. 

(Supreme  Court  of  Kansas.    Nov.  6,  1020.) 

Dissenting  opinion. 

For  main  opinion,  see  193  Pac.  866. 

DAWSON,  J.  (dissenting).  The  question 
involved  in  this  case  is  not  toncfaed  by  our 
statutes,  except  in  the  general  provision  that 
the  common  law,  so  far  as  applicable  to  the 
conditions  and  wants  of  our  people,  shall  re- 
main in  force  in  aid  of  the  general  statutes. 
(}en.  Stat  1915,  i  11829.  It  Is  a  rule  of  the 
connnon  law  that  if  a  tenant  for  life  sows 
the  land  and  dies  before  harvest,  the  crop 
shall  inure  to  the  benefit  of  his  estate.  It  is 
not  suggested  that  this  particular  rule  of  the 
common  law  is  unsuitable  to  Kansas  condi- 
tions. In  2  Blackstone  *122  (1  Cooley'B 
Blackstone  [4th  Ed.]  627),  it  is  |aid: 

"Tenant  for  life,  or  his  representatives,  shall 
not  be  prejudiced  by  any  sadden  determination 
of  hia  estate,  becanse  such  a  determination  is 
contingent  and  uncertain.  Therefore,  if  a  ten- 
ant for  his  own  life  sows  the  lands  and  dies 
before  harvest,  his  execotors  shall  have  the 
emblements  or  profits  of  the  crop:  for  the  es- 
tate was  determined  by  the  act  of  Ood,  and  it 
is  a  maxim  in  the  law  that  "actus  Die  nemini 
fadt  injuriam"  (the  act  of  God  injures  no 
man).  The  representatives,  therefore,  of  the 
tenant  for  life  shall  have  the  emblements  to 
compensate  for  the  labor  and  expense  of  tilling, 
manuring  and  sowing  the  lands;  and  also  for 
the  encouragement  of  husbandry,  which  being 
a  public  benefit,  tending  to  the  increase  and 
plenty  of  provisions,  ought  to  have  the  utmost 
■ecnrity  and  privilege  that  the  law  can  give  it." 

I  deem  It  Immaterial  whether  the  life  ten- 
ant aows  the  crop  with  his  own  hands,  or  by 
hired  servants,  or  by  a  contract  with  another 
person  for  a  share  of  the  crop.  The  impor- 
tant matter  Is  that  the  life  tenant  cause  the 
crop  to  be  sown,  not  the  details  by  which  he 
effects  that  object     The  majority  opinion 


sustains  this  view,  and  cites  ample  authori- 
ties in  its  support  It  seems  to  me  that  that 
point  should  settle  this  case.  I  therefore 
dissent 


PETERSON  et  al.  v.  LUND. 


(57  Utah.  162) 
(No.  3478.) 


(Supreme  (Jourt  of  Utah,    Nov.  29,  1920.) 


1.  Waters  and  water  courses  «=»  130— Springs 
may  be  appropriated. 

The  waters  from  fiowing  springs  may  be 
appropriated  by  applying  the  same  to  beneficial 
use  jnst  as  any  other  unappropriated  waters.  ^ 

2.  Waters  and  water  courses  Q=>I52(S,  8)— 
Complaint  and  evidence  should  dearly  show 
appropriation. 

Where  plaintifCs  asserted  that  they  were  the 
original  appropriators  of  the  waters  of  a 
spring,  and  sought  to  enjoin  defendant  from 
operating  an  artesian  well  on  his  adjacent 
property  on  the  theory  that  the  fiow  of  the  well 
reduced  that  of  the  spring,  although  the  com- 
plaint sufficiently  alleges  appropriation  as 
against  general  demurrer,  the  evidence  should 
clearly  show  the  appropriation,  and  whether 
the  rights  were  acquired  by  adverse  user  or 
by  appropriation  wliUe  defendant's  property 
was  still  a  part  of  the  public  domain. 

3.  Waters  and  water  oourses  «=»I40— Prior 
appropriators  should  be  protected,  but  de- 
velopment of  new  sources  should  not  be  In- 
terfered with. 

While  prior  appropriators  of  water  should 
be  protected,  eiforts  to  develop  new  and  ad- 
ditional source  of  water  supply  should  be  en- 
coursged  by  the  courts,  rather  than  discour- 
aged. 

4.  Waters  and  water  oonrses  4=al52(8)— Evl- 
denoa  Insufflolent  to  establish  that  the  opera- 
tion of  well  interfered  with  plaintiffs'  spring. 

Though  plaintiffs  were  the  original  appro- 
priators of  the  waters  of  a  flowing  spring  which 
was  fed  by  an  artesian  water  basin,  evidence 
of  observations  as  to  the  flow  of  the  spring 
and  a  well  drilled  by  defendants  in  adjacent 
property  held  insufficient  to  show  that  the  jop- 
eration  of  the  well  interfered  with  the  flow 
of  the  spring,  and  additional  measurements  and 
fluctuations  shonld  be  made,  and  the  question 
whether  other  wells  might  cause  fluctuationa 
considered. 

5.  Costs  4=9241— Division  of  costs  on  appeal. 

Where  a  judgment  for  plaintiffs,  the  orig- 
inal appropriators  of  the  waters  of  a  spring 
against  defendant  who  drilled  a  well  in  the 
same  artesian  well  basin,  wag  reversed  because 
of  the  insufficiency  of  the  measurements  made 
by  commissioners  appointed  by  the  court  costs 
should  be  divided. 


>  SullWan  T.  Mining  Co..  U  Utah.  ««,  40  Pac.  70S. 
30  L.  R.  A,  1S6:  Pattorson  v.  Syan.  S7  Utab.  UO.  10( 
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Appeal  from  District  Court,  Sanpete  Coun- 
ty; Oeorge  Cbrlateasen,  Judge. 

Action  by  Parley  P.  Feterwm  and  another 
against  Peter  Lnnd.  From  a  judgment  for 
plaintiffs,  defendant  appeala  Reversed  and 
remanded. 

Lewis  Larson,  of  Mantl,  for  appellant 
Bean  &  Hunt,  of  Richfield,  for  respondents. 

FRICK,  J.  The  plaintiffs,  In  substance,  al- 
lege that  at  all  times  mentioned  in  the  com- 
plaint and  at  the  commencement  of  the  ac- 
tion, they  were  the  owners  of  certain  lands  In 
Sanpete  county,  Utah,  describing  them ;  that 
said  lauds  were  arid  and  without  irrigation, 
sterile  and  nonproductlre ;  that  near  the 
eastern  boundary  of  said  lands  there  were 
two  springs,  commonly  known  as  the  Shnm- 
way  Springs,  the  waters  of  which  the  plain- 
tiffs and  their  predecessors  in  interest  had 
impounded  and  used  for  more  than  30  years 
to  irrigate  said  lands,  and  had,  by  the  use  of 
the  water  from  said  springs  on  said  lands, 
produced  crops  and  bad  improved  the  land  by 
erecting  valuable  buildings  thereon,  etc.;  that 
prior  to  the  acts  of  the  defendant,  which  are 
complained  of,  the  plaintiffs  and  their  pred- 
ecessors In  Interest  had  used  and  appropri- 
ated all  of  the  waters  of  said  springs  for  the 
purposes  aforesaid,  stating  the  character  and 
nmnner  of  the  use  of  said  water;  that  in 
August,  1916^  the  defendant  "drove  what  is 
commonly  called  a  4-inch  well"  by  driving  a 
4-inch  pipe  into  the  earth  on  bis  lands  which 
adjoin  plaintiffs*  lands  on  the  west,  and  by 
means  of  the  well  or  pipe  aforesaid  tapped 
the  "subterranean  current  or  flow  which 
feeds  and  supplies  plaintiffs'  said  springs 
and  which  draws  •  •  •  from  said  springs, 
and  ever  since  has  drawn  from  said  springs, 
an  artesian  flow  of  water,"  which  flow  di- 
minishes the  flow  from  said  springs,  to  plain- 
tiffs' damage,  etc.  There  were  other  ma- 
terial allegations,  which,  however,  it  is  not 
necessary  to  set  forth  here.  The  plaintiffs 
prayed  for  an  order  permitting  them  to  enter 
upon  defendant's  premises  to  make  measure- 
ments of  the  water  flowing  from  said  well, 
prayed  for  a  perpetual  Injunction  and  for 
general  relief,  with  damages.  The  defend- 
ant Interposed  a  general  denmrrer  to  the 
complaint,  which  was  overruled.  After  the 
overruling  of  the  demurrer  the  defendant  fll- 
ed  an  answer,  in  which.  In  effect,  he  denied 
all  of  the  allegations  of  the  complaint  except 
that  the  springs  existed  as  alleged.  He  de- 
nied, however,  that  said  springs  at  any  time 
or  at  all  discharged  in  excess  of  .25  second 
foot  of  water.  As  an  affirmative  defense  the 
defendant  averred  that  he  owned  certain 
lands  adjoining  plaintiffs'  land  which,  with- 
out water,  are  arid,  sterile,  and  unproductive 
and  that  all  of  defendant's  lands  lie  over  an 
artesian  water  basin;  that  plaintiffs'  said 
q>rlngs  are  "to  the  east  of  defendant's  land 
approximately  one-quarter  of  a  mile,  and 


above  defendant's  said  land,  and  the  water 
feeding  said  springs  this  defendant  U  In- 
formed and  beUeves,  and  therefore  alleges, 
come  from  a  stratum  entirely  different  from 
that  which  feeds  the  defendant's  well";  that 
the  defendant  drove  said  well  to  use  the  wa- 
ter flowing  therefrom,  and  has  used  the  same 
for  domestic  and  irrigating  purposes,  and 
that  the  use  thereof  la  necessary  to  produce 
crops  on  and  for  the  full  enjoyment  of  the 
benefits  of  bis  land.  The  defendant  also 
prayed  for  affirmative  relief.  The  plaintiffs, 
in  reply,  denied  defendant's  counterclaim. 

It  seems  the  court  made  an  order  appoint- 
ing two  counnissioners  to  make  measure- 
ments of  the  flow  of  the  water  from  said 
springs  and  from  defendant's  well.  Measure- 
ments were  accordingly  made,  both  when  the 
well  was  sealed  or  closed  and  when  it  was 
flowing.  The  result  of  those  measurements 
was  as  follows:  The  first  measurement  of 
the  flow  of  the  springs,  it  seems,  was  made 
on  August  26, 1917,  when  the  well  was  closed. 
On  that  date,  according  to  the  measurement, 
the  spring  discharged  .27  second  foot  of  wa- 
ter. Another  measurement  was  made  on  Au- 
gust 81st  luder  the  same  conditions,  when 
the  springs  discharged  .26  second  foot  of  wa- 
ter. These  two  measurements  were  followed 
by  a  series  of  six  measurements  of  the  springs 
with  the  well  open  and  flowing.  The  first 
measurement  was  made  on  the  1st  and  the 
last  on  the  15th  of  September,  1917.  The 
average  discharge  from  the  springs  during 
that  period  of  time  was  .20  second  foot,  or 
80%  gallons  per  minute.  The  largest  dis- 
charge was  on  the  1st  of  September,  when  it 
was  .22  second  foot,  and  the  lowest  was  on 
the  15th,  when  the  springs  discharged  .19 
second  foot.  During  the  same  prlod  of  time, 
commencing,  however,  on  the  31st  of  August, 
1917,  eight  measurements  were  taken  of  the 
flow  from  defendant's  well.  The  average  flow 
from  the  well  during  that  period  was  .2125 
second  foot,  the  greatest  flow  being  .24  sec- 
ond foot  and  the  lowest  .21.  Other  measure- 
ments of  the  springs  with  defendant's  well 
open  and  flowing  were  taken  as  follows. 
Four  measurements  were  made  commencing 
February  27  and  ending  on  April  14,  1918. 
These  measurements,  for  some  reason,  were 
taken  in  cubic  Inches  and  gallons  per  mlnnte. 
The  average  flow  on  the  springs  during  the 
latter  i)erlod  was  292  cubic  inches, -or  76  gal- 
lons per  minute.  The  greatest  flow  from  the 
springs  during  this  period  was  on  Febmaiy 
27th,  when,  according  to  the  measurementai 
the  springs  discharged  432  cubic  inches,  or 
slightly  over  112  gallons  per  minute,  and  the 
lowest  was  on  April  14th  following,  when  the 
discharge  was  243  cubic  inches,  or  63  gal- 
lons per  minute.  During  the  same  period  of 
time  the  same  nonrber  of  measurements  were 
made  of  the  flow,  from  defendant* a  well.  The 
average  flow  of  the  well  was  367  cable  Inch- 
es, or  slightly  ia  axoess  «f  M  gallooa  pat 
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minute.  The  greatest  flow  from  the  wril 
was  on  February  27th,  when  It  amounted  to 
878  cubic  Inches,  or  dightly  in  excess  of  98 
gallons  per  minute,  and  the  lowest  was  on 
April  14th,  showing  a  flow  of  360  cubic  inch- 
es or  a  little  over  73  gallons  per  minute.  The 
defendant's  well  was  then  sealed,  and  two 
other  measurements  were  made  of  the  flow  of 
the  springs.  The  flrst  was  made  on  April  30, 
1918,  when  the  discharge  from  the  springs 
was  288  cubic  inches,  or  a  little  in  excess  of 
74  gallons  per  minute ;  and  the  second  meas- 
urement was  nftide  on  May  4th  following, 
when  the  springs  discharged  352  cubic  inches, 
or  a  trifle  over  92  gallons  i)er  minute. 

The  foregoing  are  all  the  measurements 
made  by  the  plaintiffs.  There  was  some  other 
evidence  produced  on  the  part  of  the  defend- 
ant, which  was  to  the  effect  that,  according 
to  the  investigations  and  a  report  made  by  one 
6.  B.  Richardson,  in  1805,  acting  on  behalf  of 
the  United  States  government,  concerning  the 
"Underground  Water  in  Sanpete  and  Central 
Sevier  Valleys,  Utah,"  the  Shumway  Springs, 
that  is,  the  springs  in  question,  discharged 
water  at  the  rate  of  6S  gallons  per  minute. 
In  addition  to  that  there  was  also  some  evi- 
dence on  tlie  part  of  the  defendant  to  the 
effect  that  the  springs  at  or  about  the  time  of 
the  trial  discharged  70  gallons  per  minute. 
There  was  also  evidence  that  Mr.  Tanner,  a 
fbrmer  state  engineer  of  Utah,  made  measure- 
ments of  the  flow  of  water  from  the  springs, 
which  measurements  showed  a  discharge  of 
78  gallons  per  minute.  The  latter  measure- 
ments, it  seems,  were  made  some  time  preced- 
ing the  trial.  , 

The  evidence  Is  without  oonfllct  that  de- 
fendant's well  is  1,984  teet  westerly  from 
plaintiffs'  eprlngs;  that  the  well  Is  driven 
Into  the  earth  to  a  depth  of  150  feet,  and 
penetrates  a  stratum  of  sand  and  gravel  for  a 
distance  of  about  20  feet,  and  that  the  wat» 
flowing  from  the  well  comes  from  said  stra- 
tum; that  there  is  an  artesian  water  basin 
underlying  both  the  plaintiffs'  and  the  defend- 
ant's lands;  that  said  basin  extends  north 
of  the  springs  about  20  miles  and  south  there- 
of about  10  miles,  east  about  2,000  feet  and 
west  about  4  miles;  that  the  artesian  basin 
Is  therefore  about  4  miles  wide  by  about  30 
miles  In  length  and  covers  an  area  of  approxi- 
mately 120  square  miles;  that  within  that 
area  there  are  "hundreds  of  flowing  welV 
known  as  artesian  wells,  some  of  them  being  to 
the  north,  some  to  the  south,  others  to  the 
east,  and  others  still  to  the  west  of  the 
qprlngs;  that  some  of  the  wells  to  the  north 
and  northeast  are  much  nearer  to  the  springs 
than  defendant's  well;  that  while  nether  rain 
nor  snow  storms  appeared  to  affect  the  flow 
from  the  springs,  yet  that  the  irrigation  above 
and  to  the  east  of  the  springs  during  the  latter 
part  of  the  irrigation  season,  that  is,  during 
the  months  of  July  and  August,  did  increase 
the  flow  of  water  therefrom;  that  plaintiffs 
and  their  predecessors  In  interest  had  used 
193P.-69 


the  waters  of  the  springs  for  Irrigation  and 
domestic  purposes  for  a  period  of  more  than 
26  years ;  that  su(&  use  was  "open,  notorious, 
continuous,  uninterrupted,  exclusive,  and  ad- 
verse." 

The  experts  who  testified  both  on  behalf  of 
plaintiffs  and  defendant  gave  it  as  their  opin- 
ion that  both  the  well  and  the  springs  were 
fed  from  the  same  source,  namely,  from  the 
artesian  water  basin  underlying  the  lands  of 
both  parties;  that  the  artesian  wells  which 
were  driven  into  the  basin  would  tend  to 
lesarai  the  pressure  of  the  water  within  the 
basin,  and  thus  nflght,  and  probably  did,  af- 
fect the  flow  of  the  springs ;  that  It  was  pos- 
sible that  defendant's  well  in  that  way  affect- 
ed the  flow  of  the  springs,  but  that  there 
might  be  other  wells  which  likewise  affected 
the  flow  from  the  springs,  which  was  a  mat- 
ter, however,  which  could  not  be  affirmed 
with  certainty. 

The  evidence  also  showed  that  the  elevatioii 
at  the  point  where  defendant's  well  is  located 
is  about  12  feet  lower  than  the  elevation  of 
the  springs,  and  that  if  the  well  pipe  were 
extended  upwards  the  water  would  automat- 
ically flow  from  the  pipe  at  an  elevation  of 
about  14  feet  above  the  surface,  or  at  an 
elevation  of  about  2  feet  higher  than  the 
springs. 

One  of  the  witnesses  for  the  plaintiffs  who 
was  authorized  to  make  measurements  of  the 
flow  from  the  springs  also  testified  that  the 
measurements  were  not  absolutely  accurate, 
and  that  he  had  made  mistakes  in  his  com- 
putations In  determining  the  quantity  of  the 
flow.  In  that  regard  the  court  also  found 
that,  although  the  measurements  were  not 
"made  as  accurately  as  might  have  been  de- 
sired," yet  the  measurements  showed  that 
the  flow  from  defendant's  well  "diminished 
the  flow  of  the  springs." 

Upon  substantially  the  foregoing  evidence 
the  court  found  the  issues  In  favor  of  plain- 
tiffs, and,  upon  the  flndlngs,  based  its  conclu- 
sions of  law  and  entered  judgment  adjudging 
the  flow  from  the  springs  to  be  .24  second  foot 
of  water,  which  quantity  the  court  adjudged 
to  the  plaintiffs,  and  the  defendant  was  en- 
joined from  Interfering  with  that  flow. 

Defendant's  counsel  assails  the  flindinga^ 
the  conclusions  of  law,  and  the  judgment. 
While  counsel.  In  his  brief,  does  not  contend 
that  the  common-law  rule  of  percolating  and 
seepage  waters  should  control  in  this  case, 
yet  he  insists:  (1)  That  the  doctrine  govern- 
ing the  appropriation  of  water,  which  is  first 
in  ttme  flrst  in  right,  cannot  be  applied  to  this 
case;  and  (2)  that  in  view  of  the  artesian  wa- 
ter basin  which  underlies  all  of  the  lands  in 
question,  and  which,  according  to  the  evidence, 
must,  for  the  purposes  of  this  case,  be  taken  to 
be  the  source  of  supply  of  plaintiff^'  springs 
and  of  defendant's  well,  and  of  all  other  wells 
within  the  area  of  the  artesian  basin,  for 
that  reason  either  the  rule  known  as  the  rule 
of  "reasonable  use"  or  the  cognate  rule  of 
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"correlative  rlgbtt^  abonid  control  In  this 
case.  The  doctrine  of  reasonable  use  Is 
thoroughly  discussed  In  the  following  cases: 
Katz  V.  Walklnshaw,  141  Cal.  116,  70  Pac 
663,  74  Pac.  766,  64  L.  R.  A.  236,  99  Am.  «t 
Rep.  35;  Barton  v.  Riverside  Water  Co.,  155 
Cal.  509,  101  Pac.  790,  23  L.  R.  A.  (N.  S.)  331; 
Miller  v.  Bay  Cities  Water  Co.,  157  Cal.  256, 
107  Pac.  116,  27  L.  R.  A.  (N.  S.)  772;  Bx 
parte  Elam,  6  Cal.  App.  233,  91  Pac.  811; 
Erickson  v.  Crookston,  etc.,  Co.,  100  Minn. 
481,  111  N.  W.  391,  8  I*  R.  A.  (N.  S.)  1250,  10 
Ann.  Cas.  843.  Numerous  other  cases  In 
which  the  doctrine  of  reasonable  use,  as  well 
as  that  of  con'elative  rights,  is  discussed, 
could  be  dted;  but,  in  view  that  for  the  rea- 
Bons  hereinafter  stated  It  is  not  our  purpose 
at  this  time  either  to  discuss  or  determine 
what  rule  should  control  in  this  case,  we  re- 
frain from  pursuing  this  subject  further.  In 
view,  however,  that  the  case  must  be  remand- 
ed to  the  district  court  for  further  proceed- 
ings, it  becomes  necessary  for  us  as  a  guide 
to  that  court  to  advert  to  the  law  of  this 
state  which  controls  the  appropriation  and 
acquiring  of  rights  to  the  use  of  water  of 
streams  and  springs. 

[1]  The  facts  in  tills  case  are  beyond  dis- 
pute that  the  springs  In  question  constantly 
discharge,  and  for  many  years  have  discharg- 
ed, a  considerable  quantity  of  water;  that 
the  springs  always  flowed,  and  conttaue  to 
flow,  a  visible  and  open  stream  of  water, 
which,  under  the  law  of  this  arid  region  al- 
ways has  been,  and  now  Is,  the  subject  of 
appropriation,  the  same  as  any  other  unap- 
propriated water  from  any  visible  and  open 
stream  or  water  course  would  be.  In  view 
of  the  Importance  of  the  subject,  all  of  the 
Legislatures,  as  well  as  all  of  tiie  courts  with- 
in the  arid  zones  of  this  coimtry,  have  not 
only  recognized  the  right  of  appropriating  the 
waters  flowing  from  springs,  but  that  right 
has  been  established  and  flzed  beyond  ques- 
tion. Congress  has  also  fully  established  and 
protected  the  right.  It  Is  also  well  settled 
that  in  acquiring  the  right  to  the  use  of  water 
flowing  from  springs  the  source  of  the  water 
Is  not  controlling.  That  proposition  has  fre- 
quently been  decided  by  the  courts.  In  Le 
Quime  V.  Chambers,  15  Idaho,  409,  08  Pac. 
418,  21  L.  R.  A.  (N.  S.)  76,  it  is  expressly  held 
that  it  is  not  important  "whether  the  waters 
are  from  a  well-deflned  subterranean  stream 
or  purely  seepage  or  i>ercolating  waters."  It 
was  accordingly  held  In  that  case  that  where 
the  waters  appear  on  the  surface  in  the  form 
of  springs,  such  springs  are  subject  of  appro- 
priation precisely  as  any  waters  from  any 
stream  or  water  course  would  be.  In  Bros- 
nan  v.  Harris,  39  Or.  148,  65  Pac.  867,  the  law 
is  stated  thus: 

■There  is  no  difference  in  the  right  of  ap- 
propriation between  springs  and  running 
streams,  and  the  prior  appropriator  of  the  wa- 
fer of  a  spring  will  be  as  much  protected  as 
the  appropriator  of  the  waters  of  a  stream." 


In  McCIellan  t.  Hurdle,  8  Colo.  App.  430, 
33  Pac  280,  the  law  respectliM;  the  right  of 
appropriation  is  very  apOy  stated  in  the  fol- 
lowing words: 

"It  is  probably  safe  to  say  that  it  is  matter 
of  no  moment  whether  water  reaches  a  certain 
point  by  percolation  through  the  soil,  by  a 
subterranean  channel,  or  by  an  obvious  surface 
channel.  If  by  any  of  these  natural  methods 
it  reaches  the  point,  and  is  there  appropriated 
in  accordance  with  law,  the  appropriator  has 
a  property  in  it  which  cannot  be  divested  by 
the  wrongful  diversion  by  another,  nor  can 
there  be  any  substantial  diminution.  To  hold 
otherwise  would  be  to  concede  to  superior  own- 
ers of  land  the  right  to  all  sources  of  supply 
that  go  to  create  a  stream,  regardless  of  the 
rights  of  tboee  who  previously  acquired  the 
right  to  the  use  of  the  water  from  the  stream 
below." 

Our  decisions  are  practically  to  the  same 
elfect  See  Sullivan  v.  Mining  Co.,  11  Utah, 
438,  40  Pac.  709,  30  L.  R.  A.  186,  and  Patter- 
son V.  Ryan,  37  Utah,  410,  108  Pac.  Ilia 

In  discussing  the  rule  announced  In  the  de- 
cisions of  the  foregoing  cases  It  must  be  as- 
sumed that  there  was  a  legal  appropriation. 
With  respect  to  what  constitutes  a  sufiBdent 
appropriation  of  water  under  the  law  in  this 
Jurisdiction,  we  refer  to  the  case  of  Sowards 
V.  Meagher,  37  Utah,  212,  108  Pac.  1112,  and 
the  cades  there  cited.  If,  thawfore,  the  plain- 
tiffs have  appropriated  the  waters  of  the 
springs  in  question,  and  have  used  the  same 
for  a  beneficial  purpose,  as  those  terms  are 
commonly  imderstood  and  applied,  then  plain- 
tiiXs  would  have  acquired  a  right  to  the  use 
of  the  waters  flowing  firom  the  springs  whldi 
could  not  be  interfered  with  without  their 
consent.  Under  such  circumstances  the  rights 
of  the  plalntiCFs  in  the  use  of  the  waters  flow- 
ing from  the  springs  would  be  protected  in  a 
court  of  equity,  and  any  Interference  there- 
with would  be  enjoined.  The  record  in  this 
case  presents  a  situation,  however,  which  has 
not  heretofore  been  presented  or  passed  on  in 
any  other  case  in  this  Jurisdiction,  and  for 
that  reason,  as  well  as  for  others,  we  are  loth 
to  determine  and  to  permanently  fix  tbe 
rights  of  the  respective  parties  respecting  tbe 
waters  in  question,  or  to  lay  down  any  hard 
and  fast  rule  governing  cases,  where  tbe  facts 
and  circumstances  are  as  they  appear  from 
the  record  in  this  case,  without  being  fnlly 
advised  with  respect  to  all  the  drcamstances 
which  may  affect  the  result. 

[2]  The  plalnUfFs  In  their  complaint  did 
not,  at  least  not  in  the  usual  and  ordinary 
manner  of  pleading,  allege  the  appropriation 
of  the  waters  flowing  from  tbe  springs. 
While  It  is  true  that  they  aUege  that  tbey 
have  used  the  water,  etc,  yet  counsel  for  de- 
fendant vigorously  insists  that  the  allegatlona 
of  the  complaint,  and  the  evidence  produced 
by  the  plaintlfFs  In  support  thereof,  whoi  con- 
sidered together,  are  insufficient  to  Justify  a 
flnding  of  appropriation  of  water  under  our 
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law.  While  we  are  of  the  opinion  that  the 
allegations  of  the  complaint  are  suflSdent  to 
withstand  a  general  demurrer,  yet,  in  view 
of  the  Importance  of  the  case,  we  are  con- 
strained to  hold  that  the  evidence  respecting 
the  appropriation  of  the  waters  flowing  from 
the  springs  should  be  made  more  specific  «md 
certain.  No  doubt  if  plaintiffs  "impounded" 
the  waters  flowing  from  the  springs  and  com- 
menced using  it  for  a  beneficial  purpose  while 
the  lands  upon  which  the  springs  are  located 
and  the  defendant's  lands  were  still  a  part  of 
the  public  domain,  or  if  plalntifCs  obtained  the 
right  to  use  the  waters  from  any  one  who  so 
appropriated  them,  or  if  they  have  acquired 
the  right  by  reason  of  adverse  user,  as  that 
term  Is  generally  understood,  after  the  lands 
aforesaid  ceased  to  be  a  part  of  the  public 
domain,  then  the  right  of  the  plaintiffs  may 
w^  be  held  to  be  unassailable  from  any 
sonrce.  The  foregoing  conditions  are,  how- 
ever, not  made  to  appear  as  clearly  as  we 
should  like  to  have  them.  Neither  Is  any  one 
of  such  conditions  so  made  to  ai^ear.  No 
doubt  with  but  slight  effort  on  the  part  of 
the  plaintiffs  all  or  some  of  them  can  be  so 
made  to  appear.  In  view,  therefore,  that  the 
case  will  have  to  be  remanded  for  further 
proceedings,  we  suggest  that  plaintiffs  be  re- 
quired to  produce  evidence  showing  when  the 
waters  from  the  springs  were  first  put  to  a 
beneficial  use,  and  whether  at  that  time  the 
lands  on  which  the  springs  are  located  and 
also  the  lands  on  which  the  well  la  located 
were-  still  a  part  of  the  public  domain.  In 
short,  let  the  plaintiffs  be  required  to  present 
all  the  evidence  concerning  the  use  and  the 
right  to  the  use  of  the  waters  from  said 
springs  from  the  inception  of  such  use,  as  well 
as  the  circumstances  and  conditions  regarding 
its  use.  Then  let  the  court  make  spedflc 
findings  respecting  those  matters  so  that  then 
can  be  no  question  regarding  them. 

[3,4]  Neither  are  we  satisfied  of  the  cor- 
rectness of  the  measurements  that  were  made 
respecting  the  quantity  of  water  flowing  from 
the  springs.  While  It  is  of  the  utmost  im- 
portance In  this  arid  region  that  every  person 
who  has  acquired  a  prior  right  to  the  use  of 
water  for  beneficial  purposes  be  sacredly  pro- 
tected in  that  right,  yet  It  is  of  equal  im- 
portance that  the  right  to  develop  all  avail- 
able sources  of  water  supply  should  likewise 
be  protected,  and  that  in  connection  there- 
with the  efforts  to  develop  new  and  addi- 
tional sources  of  water  supply  be  encouraged 
by  the  courts  rather  than  prevented,  unless 
existing  rights  are  affected  in  some  substan- 
tial degree  by  such  efforts  and  development 
Where,  therefore.  It  is  asserted',  as  it  is  In 
this  case  by  plaintiffs,  that  the  defendant  Is 
Interfering  with  their  prior  rights  In  certain 
waters  the  source  of  which  Is  found  in  a  sub- 
terranean natural  storage  basin,  and  It  is  In- 
sisted by  the  defendant  that  there  is  no  such 
interference,  the  evidence  on  the  part  of  the 
plaintiffs  should  be  made  as  certain  and  as 


clear  as  the  circumstances  wQl  permit  to  au- 
thorize a  permanent  injunction  against  the 
defendant  Where  the  circumstances  are 
such  that  it  is  possible  only  to  establish  the 
probable  existence  of  a  material  fact,  the 
courts  are  frequently  required  to  base  their 
findings  of  the  ultimate  or  controlling  facts 
upon  such  probabilities  merely.  So  far  as  the 
flow  of  water  Is  concerned  In  this  case  hap- 
pily no  such  a  contingency  exists.  Here,  by 
applying  well  known  and  approved  methods 
of  measurements,  with  only  ordinary  care 
and  effort,  by  either  one  or  more  competent 
persons,  certainly  an  approximately  exact 
flow  of  the  quantity  of  water  from  the  springs 
at  any  particular  time  can  be  ascertained. 
By  making  such  measurements  over  a  suffl- 
dently  long  time  It  also  can  be  ascertained 
how  and  to  what  extent  the  flow  from  defend- 
ant's well  affects  the  flow  from  the  springs. 
In  that  connection  care  should  also  be  exer- 
cised that  all  of  the  causes  which  may  affect 
the  flow  from  the  springs  are  considered  and 
given  due  effect  If  there  are  other  wells 
near  plalntifb'  springs,  as  the  evidence  dis- 
closes, their  effect,  if  any  they  have,  on  the 
flow  from  the  springs  should  be  carefully  con- 
sidered and  weighed. 

We  feel  constrained  to  make  the  following 
observations  for  the  reason  that  in  our  Judg- 
ment none  of  the  precautions  Just  stated  were 
taken:  It  will  be  observed  from  the  measure- 
ments as  given  that  the  flow  from  the  well 
fluctuated  precisely  as  the  flow  from  the 
springs,  although  not  to  the  same  extent 
That  the  fluctuations  respecting  the  flow  from 
the  springs  might  be  attributed  to  natural 
conditions  a  moment's  reflection  will  make 
clear.  If  it  be  assumed  that  the  source  of 
the  water  which  comes  from  the  springs  is 
in  the  subterranean  water  basin  the  same  as 
that  which  flows  from  the  well,  then,  in  view 
that  the  waters  from  the  springs  must  force 
their  way  through  the  earth  to  the  surface 
while  the  waters  flowing  from  the  4-inch  pipe 
constituting  the  well  would  flow  to  the  sur- 
face without  obstruction,  it  Is  easy  to  un- 
derstand why  the  fluctuations  in  the  flow 
from  the  springs  would  be  more  irregular  and 
perhaps  subject  to  greater  changes  than  that 
of  the  welL  Then  again,  the  evidence  dis- 
closes that  plaintiffs  have  Impounded  the 
waters  flowing  from  the  springs  by  throwing 
a  dike  around  the  springs  which  forms  a 
small  pond  of  about  10  or  12  feet  In  width  by 
about  20  feet  In  length  and  a  number  of  feet 
in  depth.  The  water  which  is  discharged 
from  the  springs  therefore  enters  the  bottom 
of  this  small  pond,  and  any  one  can  readily 
understand  why  it  is  more  difficult  to  make 
an  exact  measurement  ot  the  flow  of  the 
springs  than  it  would  be  to  do  so  frcHn  the 
well.  This  conclusion  Is,  we  think,  Justlfled- 
from  the  measurements  themselves.  For  ex- 
ample: On  February  27,  1918,  according  to 
the  measurements  made  on  behalf  of  the 
plaintiffs;  the  spring  flowed  432  cubic  Inchea, 
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or  slightly  over  112  gallons  p«r  mintite,  while 
on  Mardi  16tb  following,  according  to  the 
measurement,  the  springs  flowed  only  262 
cubic  inches,  or  a  little  over  65  gallons  per 
minute.  The  well  remained  open  and  flowing 
during  this  period  of  time.  Upon  the  other 
hand,  the  well,  on  February  27, 1018,  showed 
a  flow  of  378  cubic  inches,  or  a  little  in  excess 
of  98  gallons  per  minute,  while  on  March  16th 
following  it  had  a  flow  of  360  cubic  Inches,  or 
a  little  over  93  gallons  per  minute.  There  la 
thus  a  much  larger  fluctuation  shown  in  the 
flow  of  the  springs  than  there  is  in  the  welL 
While  the  fluctuations  on  the  other  measure- 
ments are  not  so  pronounced,  yet  they  always 
exist.  There  are  still  other  discrepancies 
that  exist,  but  which  the  limits  of  this  opin- 
ion forbid  us  to  enlarge  upon.  The  differenc- 
es in  the  foregoing  measurements  show  that 
either  the  flow  of  the  springs  is  far  more  ir- 
regular than  that  of  the  well,  or  that  the 
measurements  from  the  springs  were  not  as 
accurate  as  they  should  have  been,  and  there- 
fore do  not  Justify  a  permanent  injunction 
against  the  defendant  Notwithstanding 
these  fluctuations,  and  that  the  average  flow 
from  the  springs  was  less  than  .24  second 
foot,  the  court,  nevertheless,  awarded  that 
amount  to  the  plaintiffs  permanently,  and  in 
case  the  springs  do  not  discharge  that  quan- 
tity of  water  the  defendant  is  required  to  seal 
his  well,  and  he  is  required  to  do  that  al- 
though the  well  might  not  be  the  only  cause 
of  the  fluctuations  and  discrepancies  in  the 
flow  of  the  springs. 

In  view  of  the  foregoing  we  are  not  satis- 
fled  that  the  Judgment  should  prevail,  for  the 
reason  that  the  measurements  of  the  flow 
from  the  Eg;>ring8  were  not  made  with  that  de- 
gree of  care  and  accuracy  with  which  they 
should  have  been  made,  and  can  be  made.  It 
is  obvious  that  the  measurements  of  the  flow 
of  the  water  from  the  springs  is  not  a  matter 
which  must  be  left  to  the  mere  Judgment  of 
any  one,  much  less  to  conjecture;  but  the 
flow  can  t>e  determined  and  flxed  to  a  reason- 
able degree  of  certainty.  That  being  so,  it 
should  be  made  as  certain  as  possible  by  the 
exercise  of  reasonable  care  and  effort  In 
this  case  at  the  very  best  there  will  be  a 
number  of  matters  which  ultimately  must  be 
left  to  the  Judgment  of  experts  and  to  those 
whose  duty  it  will  be  to  determfae  the  re- 
qtective  rights  of  the  parties.  That  being  so, 
no  conjecture  should  be  indulged  with  respect 
to  matters  which,  t>y  reasonalde  effort  and 


care,  can  be  made  certain.  The  district  court 
should  therefore  appoint  at  least  two  com- 
Iietent  persons  to  make  measurements  of  the 
flow  from  the  plaintiffs'  springs  and  from  the 
defendant's  well.  Such  measnrements  ecbonld 
be  made  according  to  such  methods  and  over 
such  a  period  of  time  as  will  most  likely  re- 
sult in  ascertaining  the  accurate  flow  of 
water  fr<Hn  the  springs  with  the  well  open 
and  also  with  it  sealed. 

In  addition  to  the  foregoing  the  court 
should  also  satisfy  Itself  from  competent  evi- 
dence whether  there  are  other  wells  or  other 
causes  in  the  vicinity  of  plaintiffs'  springs 
which  may  affect  the  flow  tttereof,  and,  if  so, 
to  what  extent,  and  make  proper  flndings,  to 
the  end  that  when  final  Judgment  is  entered 
in  this  case  it  may  be  based  upm  all  the  facts 
and  circumstances  whidi  may  affect  the 
rights  of  the  parties. 

The  findings  of  the  court  and  the  oonda- 
sions  of -law  are  therefore  set  aside.  The 
Judgment  is  reversed,  and  the  cause  is  re- 
manded to  the  district  court  of  Sanpete  coun- 
ty, with  directions  to  proceed  with  the  case 
and  to  dispose  of  It  In  accordance  with  the 
views  stated  in  this  opinion. 

[I]  In  view  of  the  whole  record  we  feel  con- 
strained to  hold  that  the  costs  of  this  appeal 
should  be  equally  divided  between  the  parties. 
Such  is  the  order. 

CORFMAN,  O.  J.,  and  WEBER  and  THUB- 
MAN,  JJ.,  concor. 

GIDEON,  J.  I  concur  In  the  order  revers- 
ing the  Judgment  and  remanding  the  cause 
for  further  proceedings.  I  doubt,  however, 
whether  the  additional  information  desired 
will  be  of  much,  or  any,  assistance  to  the 
court  in  determining  the  rights  of  the  parties. 
As  stated  by  Mr.  Justice  FRICE,  "There  is 
an  artesian  water  basin  underlying  both  the 
plaintiffs'  and  defendant's  lands,"  and  it  ap- 
pears from  the  testimony  that  the  waters 
claimed  by  both  the  plaintiffs  and  the  defend- 
ant come  from  this  artesian  basin.  It  also 
appears  without  dispute  that  the  waters  ob- 
tained or  acquired  by  the  defendant  in  driv- 
ing the  well  complained  of  were  exclusively 
used  in  the  irrigation  of  defendant's  lands,  a 
necessary  and  beneficial  use.  I  therefore 
withhold  any  concurrence  in,  or  expression 
concerning,  the  ultimate  rights  of  the  parties 
to  the  use  of  the  waters  in  question. 
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1.  Appeal  and  error  «=>I69,  719(1),  757(3), 
1078(1)— Assigned  orrors  most  bo  rof erred 
to  In  brief;  no  review  of  errors  not  assigned; 
questions  not  ralsod  below  not  oonslderod; 
brief  mbst  Incorporate  ovidenee  when  neeos- 
••ry. 

Brrors  assigned  bnt  not  referred  to  in  ap- 
pellanf s  brief,  and  errors  argued  in  the  brief 
bnt  not  assigned,  and  assignments  raising  ques- 
tions not  presented  in  the  court  below,  and 
those  alleging  insufficiency  of  the  evidence  to 
authorize  action  of  court  in  modifring  a  decree 
without  specifying  the  particulars  wherein  the 
evidence  is  insufficient  and  without  incorporat- 
ing any  of  the  evidence  in  the  record,  will  not  be 
eonridered  on  appeal,  being  in  disregard  of  the 
roles  of  practice  of  the  Supreme  Oourti 

2.  Divorce  «=»I84(4)— Presnmsd  that  order  of 
ooort  was  based  on  fladlngs  supported  by  ovi- 
denoo. 

On  appeal  from  a  dedsion  refosing  to  set 
aside  and  vacate  an  order  amending  and  modify- 
ing a  decree  of  divorce,  where  the  evidence  be- 
fore the  trial  conrt  on  the  hearing  of  the  peti- 
tion to  modify  and  amend  is  not  before  tbo 
court,  not  being  broaght  np  in  the  record  on 
appeal,  it  most  be  presumed  that  the  order  of 
the  conrt  was  based  upon  findings  and  that  such 
findings  were  supported  by  the  evidence. 

8.  Motions  «=359(3)— Formal  findings  bold  not 
necessary  to  support  order  rofming  to  sot 
aside  another  ordor. 
To  support  an  order  refosing  to  vacate  an 
order  amending  and  modifying  a  decree,  no  for- 
mal findings  were  necessary. 

4.  Olvorcs  4=3309— Matters  warranting  modHI- 
eatlon  of  dsoree  of  divoroe  as  to  aiiniony  to 
inelttde  support. 

A  petition  stating  that  decree  of  divorce  did 
not  provide  for  alimony  because  petitioner  did 
not  insist  upon  alimony  on  aeeonnt  of  inability 
of  defendant  to  pay  the  same  on  account  of 
being 'a  drunkard,  bnt  that  the  habits  of  de- 
fendant had  so  dtanged  that  it  was  possible 
for  him  to  pay  alimony  and  support  a  child 
which  had  been  placed  in  the  custody  of  the  pe- 
titioner, who  was  unable  to  properly  care  for  It 
by  reason  of  a  rise  in  prices  and  increased  cost 
of  living,  stated  good  grounds  for  modification 
of  the  decree  under  Comp.  Laws  1917,  {  8000. 

&  Attorney  and  ollont  «=>76(4)— Notles  of  mo. 

tlon  to  modify  dsoree  held  not  properly  serv> 

od  on  attorney  in  divoroe  aotion. 
Where  a  divorce  decree  was  rendered  in  fa- 
vor ot  plaintiff  and  she  was  given  custody  of  a 
child,  and  defendant  thereafter  paid  off  his  at- 
torneys,  the   relation   of   attorney   and   client 

*  Walker  v.  Const  Ins.  Oo,  1  Utah,  ttl ;  Psople  v. 
Peacock,  S  mah,  tn,  U  Paa  Ut;  Herrlman  Irr. 
Oo.  V.  Kaal,  »  Utah,  (S,  O  Fae.  TIS;  Warren  v.  Kob- 
Inaon.  26  Utah,  105,  70  Pao.  S89;  Beatty  v.  ShsUy,  U 
Vteh,  593,  132  Fac.  UBO;  Bgelund  t.  Fayter.  61 
Vtah,  G7B,  172  Pac.  313  i  Holt  v,  Oraat  Eastern  Oaa- 
nslty  Co.,  173  Pan.  U88. 
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ceased  as  between  defendant  and  bis  attorneys, 
and  notice  of  motion  or  proceeding  several 
years  later  to  have  the  divorce  decree  modi- 
fied so  as  to  provide  for  the  payment  of  ali- 
mony should  not  have  been  served  upon  defend- 
ant's attorneys  in  the  divorce  case,  and,  stich 
service  having  been  made  upon  them  alone,  the 
conrt  had  no  jurisdiction,  even  though  defend- 
ant's attorneys  represented  him  in  a  threaten- 
ed criminal  prosecution  for  nonsupport  of  his 
chUd. 


Appeal  from  District  Oonrt,  Salt  Lake 
County ;  John  F.  Tobln,  Judge, 

Action  by  Margaret  B.  Sandall  against  John 
Eugene  Sandall.  Decree  for  plaintiff.  Vram 
an  order  denying  motion  to  vacate  an  order 
modifying  the  decree,  the  defendant  appeal^ 
Reversed  and  remanded,  wltti  directioiu. 

Halverson,  Kimball  k  Farr,  of  Ogden,  for 
appellant. 

Rich,  Rich  k  Roberta,  of  Salt  Lake  aty.  for 
respondent. 

THTJRMAN,  J.  On  July  28,  1910,  final  de- 
cree of  divorce  In  tbe  above-entitled  cause' 
was  entered  for  plaintiff  agalnat  defendant 
In  the  district  court  of  Salt  Lake  connty.  The 
decree  also  awarded  tbe  plaintiff  the  custody 
of  their  minor  child,  at  that  time  about  two 
years  of  ag&  Plaintiff,  in  ber  complaint, 
prayed  for  a  reasonable  amount  per  month 
as  permanoit  alimony  for  tbe  support  of  her- 
self and  child.  But  alimony  was  not  allowed. 

In  tbe  divorce  proceeding  the  firm  of  Hal- 
verson &  Pratt,  atfomeys  at  law,  residing  In 
Ogden  Glty,  Utah,  appeared  as  attorneys  for 
defendant 

On  September  26,  1819,  plaintiff  filed  her 
petition  in  the  same  court  for  a  modification 
of  (be  decree.  Tlie  petition,  in  suostance, 
alleged  tbe  grantihg  of  tbe  divorce,  as  above 
stated,  and  tbe  award  to  plaintiff  of  custody 
of  tbe  child.  The  petition  then  alleged  that 
tbe  decree  of  divorce  was  granted  on  tbe 
ground  of  the  failure  of  def^idant  to  pro- 
vide plaintiff  and  said  cbild  tbe  common  nec- 
essaries of  life,  and  also  on  tbe  ground  of  de- 
fendant's drunkenness  and  profligacy.  Plain- 
tiff alleges  that  in  her  complaint  for  divorce 
she  prayed  for  alimony  for  tne  support  of 
herself  and  cbild,  but  that  said  application 
for  alimony,  at  tbe  hearing  of  tbe  cause,  was 
abandoned  for  the  reason  that  any  order 
which  tbe  court  might  have  made  at  that  time 
respecting  alimony  would  liave  been  valueless 
to  plaintiff  and  could  not  have  been  enforced. 
The  petition  then  alleges  that  at  tbe  time  of 
tbe  hearing  in  the  divorce  proceeding,  and 
for  a  long  time  prior  thereto,  tbe  defendant 
had  been  addicted  to  tbe  use  of  liquor  to  the 
extent  that  he  could  not  and  would  not  work 
suffldoitly  to  provide  plaintiff  and  ber  child 
with  tbe  common  neoessariea  of  life;  that 
the  reason  ebe  did  not  insist,  at  the  trial  of 
the  divorce  proceeding,  on  an  allowance  for 
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support  and  maintenance  was  owing  to  de- 
fendant's habit  and  his  lack  of  ability  to 
occupy  a  position  of  responsibility.  For  this 
reason,  she  alleges,  an  order  for  alimony 
would  have  been  unenforceable  and  of  no 
value.  Plaintiff  further  alleges  that  at  all 
times  since,  said  decree  of  divorce  was  ren- 
dered she  has  had  the  care,  custody,  and  con- 
trol of  said  minor  and  has  at  all  times  sup- 
ported herself  and  the  child  by  her  own  ef- 
forts and  out  of  her  own  funds,  but  that 
owing  to  the  growth  of  the  child  and  the  high 
cost  of  living  and  the  Increased  cost  of  cloth- 
ing, etc.,  It  had  become  practically  Impossible 
for  plaintiff  to  provide  herself  and  the  child 
with  the  necessaries  of  life.  The  petition 
then  shows  that  within  the  last  three  or  four 
years  defendant  has  improved  his  habits  to 
such  an  extent  that  he  is  now  able  to  con- 
tribute to  the  support  and  maintenance  of  the 
child;  that  defendant  is  earning  upwards  of 
$200  per  month  and  has  inherited  certain 
property  which  makes  It  now  possible  for  him 
to  make  proper  allowance  for  the  child's  sup- 
port, and  that  $40  per  month  would  be  a  rea- 
sonable sum  for  that  purpose.  The  petition 
prays  for  such  other  relief  as  may  be  equi- 
table and  Just 

The  hearing  upon  the  petition  was  set  for 
October  4,  1919,  and  notice  thereof  served  by 
mall  upon  Halverson  ft  Pratt,  at  Ogden,  as 
attorneys  for  defendant  The  notice  appears 
to  have  been  received  by  Halvers<m  on  the 
day  it  was  issued,  September  26,  1919.  On 
October  4,  ttie  day  set  for  hearing,  nobody 
appearing  on  the  part  of  defendant  the  clerk 
of  the  court  called  Halverson  by  phone  at 
Ogden  and  Inquired  if  he  Intended  to  appear 
In  said  cause,  and  Halverson  answered  he 
"would  not."  The  court  thai  proceeded  to  a 
hearing  of  the  case  and  the  evidence  offered 
on  the  part  of  the  plaintiff,  whereupon  it  was 
ordered  that  defendant  pay  to  plaintiff  for  the 
support  and  maintenance  of  the  minor  child 
the  sum  of  |40  per  month,  payable  as  follows: 
|40  on  or  before  October  10,  1919,  $40  on  or 
before  November  1, 1919,  and  $40  on  or  before 
the  1st  day  of  each  month  thereafter,  and 
that  the  original  decree  be  modified  according- 
ly. Notice  of  this  order  was  served  upon  the 
defendant  himself.  Thereafter  Halverson  ap- 
peared as  attorney  for  defendant  and  served 
notice  on  Ridi  ft  Bleb,  attorneys  for  plain- 
tiff in  Salt  Lak«  City,  that  on  January  31, 
1920,  he  would  move  the  court  to  vacate  and 
set  aside  the  order  modifying  the  decree 
upon  the  grounds  that  the  same  was  made 
and  entered  without  Jurisdiction,  and  partic- 
ularly upon  the  grounds  that  defendant  was 
not  served  with  notice  of  process  for  a  modifi- 
cation of  the  decree;  that  said  Judgment  was 
and  is  void  and  of  no  effect 

In  support  of  the  motion  to  vacate  the 
order  modifying  the  decree,  said  attorney 
Halverson  on  the  23d  day  of  January,  1920, 
filed  therewith  his  affidavit  to  the  effect  that 
he  was  one  of  the  attorneys  for  defendant 


prior  to  entry  of  the  decree  for  divorce  and 
that  Arthur  E.  Pratt  now  one  of  the  JndgcS 
of  the  Second  Judicial  district  court  also  ap- 
peared for  defendant;  that  after  the  termina- 
tion of  said  action  the  firm  of  Halverson  ft 
Pratt  were  paid  off  by  said  defendant  and 
have  never  since  represented  him;  that  on 
or  about  the  26th  day  of  September,  1919,  he 
received  through  the  mail  addressed  to  Hal- 
verson &  Pratt  attorneys  at  law,  Ogden, 
Utah,  a  notice  with  petition  attached  thereto, 
copy  of  whidi  affiant  attached  to  his  affi- 
davit as  part  thereof;  that  he  thereupon  noti- 
fied Rich  &  Rich,  attorneys  for  plaintiff,  that 
neither  himself  nor  said  Pratt  was  represent- 
ing defendant,  and  that  affiant  had  no  author- 
ity to  appear  for  said  defendant;  that  at  the 
time  said  notice  was  served  upon  affiant  nei- 
ther he  nor  said  Pratt  were  attorneys  for  said 
defendant,  nor  Iiad  either  of  them  authority 
to  appear  as  his  attorney.  Affiant  further 
states  that  he  did  not  notify  defendant  of 
said  pretended  service  of  motion. 

The  affidavit  of  defendant  Sandall,  was 
also  attached  to  the  notice  of  moticm  to  va- 
cate the  order  modifying  the  decree.  Defend- 
ant's affidavit  is  to  the  effect  that  on  the  10th 
day  of  October.  1919,  be  received  through  the 
mail  a  document  piuporting  to  be  an  amend- 
ment and  modification  of  the  decree  in  the 
above-entiUed  action,  and  with  the  document 
he  also  received  a  letter  wbldi,  together 
with  the  document  he  attached  to  his  affi- 
davit as  part  thereof;  that  prior  to  the  re- 
ceipt of  said  papers  at  Layton,  Utah,  be  bad 
no  knowledge  or  notice  of  any  juoceedlng  in 
said  acti(Hi  looking  to  the  ammdmoit  or 
modification  of  said  decree;  tluct  be  is  now 
advised  and  believes,  and  therefore  allies 
the  fact  to  be,  that  on  or  about  the  26th  day 
of  September,  1919,  an  unsigned  paper,  pur- 
porting to  be  a  copy  of  the  petition  oa  file 
herein,  was  served  through  the  United  States 
mail  on  Halverson  &  Pratt  who  were  his  at- 
torneys when  the  decree  of  divorce  was  en- 
tered and  represented  him  in  said  action,  but 
that  said  attorneys  had  long  prior  to  service 
of  said  notice  upon  him,  been  paid  off  and 
discharged ;  that  said  attorneys,  nor  either 
of  them,  r^resented  affiant  in  said  action  in 
reference  to  any  proceeding  for  the  modifica- 
tion of  said  decree;  and  that  he  is  advised 
by  said  Halverson,  upon  whom  said  papers 
were  served,  that  he  (Halverson)  so  notified 
the  attorneys  for  the  plaintiff  prior  to  the 
pretended  order  modifying  said  decree.  Affi- 
ant further  states  that  he  is  now,  and  for  a 
long  time  prior  to  filing  the  petition  has  been, 
a  resident  of  Layton,  in  Davis  county,  Utah, 
and  never  has  been  a  resident  of  Salt  Lake 
county. 

The  motion  to  vacate  and  aet  aside  the 
order  modifying  the  decree  was  heard  upon 
the  documents  and  papers  filed  In  the  cause 
and  oral  testimony  taken  at  the  hearing  in 
open  court  On  February  17, 1920,  the  motion 
was  denied.    Defendant  appeals  and  assigns 
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M  error  tlut  the  petltloii  of  plaintiff  for 
modification  of  the  decree  docs  not  state  facts 
Bufflclent  to  entitle  her  to  relief,  and  that  de- 
fendant was  not  served  with  notice  of  the 
hearing  thereon. 

[1]  Many  other  errors  are  assigned,  but 
they  are  not  referred  to  in  appellant's  brief; 
others  are  argued  in  the  brief  but  were  not 
assigned;  others  raise  questions  not  present- 
ed In  the  court  below ;  and,  finally,  others  al- 
lege InsufBdency  of  the  evidence  to  authorize 
a  modification  of  the  decree  without  specify- 
ing the  particulars  wherein  the  evidence  Is 
InsnfBcIent  and  without  incorporating  any  of 
the  evidence  in  the  record. 

Such  omissions  and  commissions  on  the 
part  of  appellant  are  In  disregard  of  the 
rules  of  practice  of  this  court  and  have  been 
condemned  by  the  decisions  of  the  court  In 
every  case  with  which  we  are  familiar  where- 
in the  objection  has  been  seasonably  made 
afid  relied  on.  To  cite  all  the  cases  so  holding 
would  require  more  space  than  ought  to  be 
accorded  an  entire  opinion  In  an  ordinary 
case.  We  cite  a  few,  however,  as  a  gentle  re- 
minder: Walker  v.  Cont  Ins.  Co.,  2  Utah, 
331;  People  v.  Peacock,  6  Utah,  237,  14  Pac 
332 ;  Herrlman  Irr.  Co.  t.  Keel,  25  Utah,  96, 
60  Pac.  719;  Warren  t.  Robison  et  aL,  25 
Utah,  205,  70  Pac.  989;  Beatty  v.  Shelly,  42 
Utah,  593,  132  Pac.  1160;  Egelund  v.  Fayter, 
and  cases  dted,  51  Utah,  579,  172  Pac.  313; 
Holt  T.  Great  Eastern  Casualty  Co.,  173  Pac. 
1168. 

The  errors  properly  assigned  and  relied  on 
in  the  court  below  will  now  be  considered. 

1.  The  petition  does  not  state  facts  soffl- 
cient  to  entitle  plaintiff  to  relief. 

Appellant's  contmtlon  concerning  this  as- 
signment is  stated  in  a  single  paragraph  of 
his  brief.  Its  brevity  Justifies  quoting  it  at 
length: 

"We  think,  too,  that  neither  the  petition  nor 
the  amended  decree  shows  sufficient  facts  to 
justify  the  court  in  the  modification  of  the 
decree.  The  custody  was  awarded  to  the 
plaintiff,  and  onlesg  changed  conditions  are 
shown  the  court  lias  absolutely  no  jurisdiction 
to  modify  the  decree.  In  this  case  no  finding 
was  made  by  the  court  to  justify  such  modifi- 
cation, and  it  is  doubtful  if  the  petition  alleges 
such  facts,  and  the  court  therefore  had  no  Ja- 
risdiction  to  modify  the  same." 

[2, 8]  This  proceeding  was  to  set  aside  and 
vacate  the  order  amending  and  modifying  the 
decree.  The  evidence  before  the  trial  court  on 
the  hearing  of  the  petition  to  modUy  and 
amend  is  not  before  this  court.  It  was  not 
brought  up  in  the  record  on  appeal;  there- 
fore neither  the  evidence  nor  the  findings  of 
the  trial  court  thereon,  tf  any  were  made,  are 
before  this  court  except  as  they  may  be  in- 
ferred from  the  fact  that  the  court  granted 
the  relief  prayed  for.  In  these  circumstances, 
it  must  be  presumed  tliat  the  order  of  the 
court  was  based  upon  findings  supported  by 
the  evidence.    As  far  as  formal  findings  in 


the  present  proceeding  are  concerned,  none 
were  necessary,  as  the  sole  purpose  of  the 
proceeding  was  to  vacate  and  set  aside  the 
order  theretofore  made.  A  simple  denial  of 
the  motion  to  vacate  was  all  that  was  neces- 
sary, If  that  was  the  conclusion  arrived  at  by 
the  court 

The  sole  question,  then,  in  connection  with 
this  assignment,  is.  Does  the  petition  of  plain- 
tiff state  sufficient  facts  to  entitle  her  to 
relief? 

[4]  Without  commenting  in  detail  upon  its 
substance  as  heretofore  set  out,  it  is  sufficient 
to  say  the  petition  seems  to  state  all  the  ele- 
ments necessary  to  sustain  the  order  of  the 
court.  It  refers  to  the  divorce  without  ali- 
mony and  the  reasons  therefor.  It  recites  the 
changed  condition  of  plaintiff  and  her  child 
and  also  the  changed  condition  of  defendant 
in  respect  to  Iiis  ability  to  support  the  child. 
Comp.  Laws  Utah  1917,  S  8,000,  relating  to 
divorce,  provides  for  such  proceeding.  The 
last  sentence  of  the  section  reads: 

"Subsequent  changes,  or  new  orders,  may  be 
made  by  the  court  in  respect  to  the  disposal  of 
the  diildren  or  tbe  distrilmtion  of  the  prop- 
erty, as  shall  be  reasonable  and  proper," 

The  following  authorities,  cited  by  respond- 
ent, recognize  the  effect  oif  statutes  similar 
to  the  one  Just  quoted:  Delbrldge  v.  Sears, 
179  Iowa,  526,  160  N.  W.  218;  State  ex  rel. 
Tatum  V.  Ramey,  134  Mo.  App.  722,  115  S. 
W.  458;  Spain  t.  Spain,  177  Iowa,  249,  158 
N.  W.  529,  L.  R.  A.  19171),  319,  Ann.  Cas. 
1918E,  1225.  In  the  absence  of  any  adjudi- 
cated cases,  we  would  feel  Justified,'  in  view 
of  the  statute  above  quoted,  in  holding  that 
plaintiff's  petition  to  modify  the  decree  states 
facts  sufficient  to  authorize  the  judgment  com- 
plained of. 

2.  Defendant  was  not  served  with  notice 
of  bearing  on  the  petition. 

This  assignment  presents  a  more  serious 
question.  It  is  alleged  that  notice  of  the 
hearing  on  plaintiffs  petition  to  modify  the 
decree  was  not  served  upon  the  defendant, 
and  therefore  the  court  acquired  no  Jurisdic- 
tion. It  Is  contended  by  appellant  that  notice 
of  the  hearing  served  upon  Halverson  &  Pratt, 
his  former  attorneys  la  the  divorce  proceed- 
ing, was  not  sufficient,  for  the  reason  that 
they  had  been  paid  off  and  discharged  at  or 
about  the  time  the  decree  of  divorce  was 
granted  in  1910,  and  that  since  that  time 
neither  of  them  liad  been  defendant's  attor- 
ney in  that  particular  case. 

The  authorities  support  the  proposition 
that  an  attorney's  relation  to  his  client  ceases 
upon  the  rendition  of  judgment  and  satisfac- 
tion thereof,  unless  there  ate  disturbing 
events  or  a  special  arrangement  continuing 
the  relation.  The  fallowing  excerpt  from  6 
C.  J.  p.  672,  i  184,  Ulostrafes  the  trend  of 
authority: 

"In  the  absence  of  disturbing  events  the  em- 
ployment of  an  attorney  cont^ues  aa  long  as 
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the  suit  or  business  npon  which  he  is  encaged 

18  pending  and  ordinarily  comes  to  an  end  with 
the  completion  of  the  special  task  for  which 
the  attorney  was  employed.  Where  the  evi- 
dence as  to  the  continuance  of  the  relation  is 
conflicting,  it  is  a  question  for  the  jury. 

"It  is  always  a  presumption  that  an  attorney 
is  employed  to  conduct  the  litigation  to  judg- 
ment, and  no  farther;  the  relation  of  attorney 
and  client  and  the  general  powers  of  the  at- 
torney cease  upon  the  rendition  and  entry  of 
the  judgment.  There  is  a  distinction  in  this 
connection,  however,  between  cases  in  which 
the  attorney  is  retained  to  represent  plaintiff, 
and  those  in  which  he  represents  defendant; 
in  the  latter  case,  the  entry  of  final  judgment 
always  terminates  the  relation  and  the  attor- 
ney's authority;  in  the  former  case  it  is  gen- 
erally the  rale  that  the  attorney's  anthority 
last  until  satisfaction  of  the  judgment  and 
that  he  may  take  the  ordinary  and  usual  steps 
to  secure  such  satisfaction." 

See,  also,  3  A.  &  E.  Ency.  L.  327;  4  Cyc. 
693;   2B.  C.  L.  lOOi. 

[C]  There  is  no  evidence  In  this  case  of  any 
disturbing  events  or  special  arrangement  be- 
tween Halrerson  &  Pratt  and  the  defendant 
contlnnlng  their  relation  after  the  entry  of 
final  decree  In  favor  of  plaintiff  In  Jnly,  1910. 
Nothing  further  being  required  of  them  In 
connection  with  the  case,  It  seems  conclusive 
that  their  professional  relation  with  defend- 
ant ceased  at  that  time. 

But  respondent  contends  that  subsequent 
events  establish  a  new  relation  between  Hal- 
verson  and  defendant,  and  she  relies  upon 
these  In  support  of  her  contention  that  the 
service  of  the  notice  upon  Halverson  &  Pratt 
was  sufficient.  Whether  or  not  this  Is  true 
depends  upon  facts  whlcdi  we  shall  now  briefly 
consider. 

Perhai)8  the  strongest  circumstance  relied 
on  by  respondent  In  support  of  her  contention 
is  certain  correspondence  by  mall  which  oc- 
curred a  few  weeks  before  the  commencement 
of  the  proceeding  to  modify  the  decree.  On 
July  13, 1919,  Paul  H.  Kay,  assistant  county 
attorney  for  Salt  Lake  county,  addressed  the 
following  communication  to  defendant  at 
Layton,  Utah: 

"Complaint  is  made  to  this  office  by  M.  E. 
Foulger  that  you  have  failed  for  some  time 
past  to  provide  for  the  support  and  mainte- 
nance of  your  minor  child,  Imogene,  who  re- 
sides in  this  city.  It  is  a  violation  of  the  Crim- 
inal Code  of  the  Mate  of  Utah  for  a  father 
to  fail  to  support  his  minor  <diildren  under 
16  years  of  age. 

"We  trust  that  it  will  not  be  necessary  for 
ns  to  suggest  more  strongly  to  yoa  than  this 
yonr  duty  toward  your  child." 

Defendant  either  delivered  the  letter  per- 
sonally, or  addressed  It  by  mall  to  Halverson 
at  Ogden.  On  the  10th  day  of  the  same 
month  Halverson  replied  to  the  letter  aa  fol- 
lows: 

"Eeferring  to  your  letter  of  July  3,  1919,  ad- 
dressed to  John  V.  Sandall,  will  say  that  this 


child  Imogene  was  awarded  to  the  mother  un- 
der the  terms  of  the  decree,  and  the  fatter 
was  not  required  to  pay  anything  for  its  asp- 
port.  Under  the  law,  the  duty  of  support  rests  . 
upon  the  person  to  whom  custody  is  given,  and 
she  is  in  receipt  of  wages  sufficient  to  support 
herself  and  the  child.  However,  Mr.  Sandall 
has  been  contributing  from  time  to  time  for 
,  the  support  of  the  d[iild,  and  even  gave  $50 
to  the  mother  at  one  time  as  a  loan  which  she 
has  never  repaid.  The  mother  obtained  a  di- 
vorce from  the  father  several  years  ago,  and 
the  trouble  comes  now  because  he  has  recently 
remarried.  If  you  wish  any  authority  on  the 
proposition  that  from  the  legal  point  of  view 
the  father  is  not  responsible  I  stand  ready  to 
furnish  that,  as  I  have  had  occasion  to  brief 
that  matter  np." 

It  Is  quite  probable  that  Mr.  Ray,  in  ad- 
dressing the  communication  to  defendant,  had 
In  contemplation  the  commencement  of  a 
criminal  proceeding  against  defendant  for 
neglecting  to  support  the  child.  No  other 
rational  conclusion  can  be  drawn.  It  Is  quite 
conceivable  that  this  correspondence  was  giv- 
en considerable  weight  by  counsel  for  re- 
spondent, afterwards.  In  arriving  at  the  con- 
clusion that  Halverson  &  Pratt  were  still  at- 
torneys for  defendant  In  the  civil  case,  and 
therefore  proper  persons  npon  whom  to  serve 
notice  of  proceedings  to  modify  the  decree. 
Furthermore,  It  scarcely  admits  of  doubt  that 
the  court,  la  subsequent  proceedings,  attached 
great  Importance  to  the  correspondence  as 
determining  the  professional  relation  betwem 
Halverson  and  the  defendant 

In  the  hearing,  afterwards,  on  the  motion 
to  vacate  the  order  modifying  the  decree,  both 
Halverson  and  defendant  testified  In  support 
of  the  motion,  and  stated  In  effect  that  the 
relationship  of  attorney  and  client  between 
Halverson  and  defendant  had  ceased  at  or 
about  the  time  the  decree  for  uirorce  was  en- 
tered in  1910.  It  will  be  remembered  that 
both  Halverson  and  defendant.  In  their  affi- 
davits filed  with  the  motion  to  vacate,  to 
which  we  have  referred,  stated  In  effect  that 
there  had  been  no  business  relation  between 
them  since  the  decree  of  divorce  was  entered. 
These  statements,  literally  construed,  are  ap- 
parently in  sharp  conflict  with  the  actual 
facts  developed  by  the  correspondence  be- 
tween Bay  and  Halverson.  It  Is  manifest 
from  the  correspondence  that  Halver8«>n  and 
defendant  had  bad  business  relations  rdat- 
ing  to  the  contemplated  crtminal  prosecntlOB. 
When  confronted  <wtth  this  apparent  conflict, 
at  the  hearing  on  the  motion  Co  vacate  tbe 
order,  defendant's  ezplanattoD  was  8(Hnewbat 
confusing.  It  Is  quite  evident,  however,  Oiat 
he  meant  to  be  understood  as  meaning  that 
after  the  decree  of  dtvot<x  was  rendered  In 
1910  he  had  had  iu>  business  ndati<ms  wltb 
Halterson  &  Pratt  until  he  recdted  fbs  letter 
from  Mr.  Bay ;  that  he  either  tooK  or  mailed 
the  letter  to  Halverson,  imderstandlng  tbat 
he  would  attoid  to  the  matter  referred  to 
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In  tlie  letter.  Defendant  frequently  stated, 
in  effect,  that  he  thought  it  all  came  nnder 
the  same  head.  This  is  the  confusing  feature 
of  his  testimony.  In  Justice  to  Halverson,  It 
is  liroper  to  say  that  at  all  times  shown  by 
the  record  he  persisted  in  maintaining  that 
the  relationship  existing  in  the  proceeding 
tor  divorce  had  ceased  upon  entry  of  the 
decree  and  had  never  been  reanmed  in  that 
particular  case.  He  testified  that  be  had 
notified  plaintiff's  attorneys,  either  by  letter 
or  phone,  before  the  hearing  on  the  petition 
to  modify  the  decree,  that  he  was  not  de- 
fendant's attorney,  had  no  authority  to  ap- 
pear for  him  in  the  case,  and  would  not  ac- 
cept service  in  his  behalf.  We  do  not  find 
that  this  statement  la  denied  by  plaintiff's  at- 
torneys, although  it  Is  Implied  in  the  argu- 
ment and  bridf  of  her  coonsd  that  tbe  state- 
ment was  untrue. 

As  we  Interpret  the  record,  we  regret  our 
inability  to  agree  with  the  conduslon  that 
the  trial  court  reached  In  denying  the  motion 
to  vacate  the  order.  We  are  unable  to  find 
any  substantial  evidence  upon  which  to  base 
a  conclusion  that  the  relation  of  attorney  and 
cilemt  in  the  above-entitled  cause  existed  be- 
tween Halverson  &  Pratt,  or  either  of  them, 
and  the  defendant  Sandall  at  the  time  plain- 
tlfTs  attorneys  assumed  to  make  the  service 
to  whl6h  objection  Is  made.  The  corre- 
spondence relied  on  between  Bay  and  Hal- 
verson, relating  to  a  contemplated  criminal 
prosecution  for  failure  to  support  the  child, 
is  entitled  to  but  little  if  any  weight  in  de- 
termining the  relatlonablp  of  the  parties  In 
the  case  at  bar.  In  our  opinion.  It  would  be 
a  dangerous  precedent  to  hold  that  the  rela- 
tionship of  attorney  and  client  in  a  particular 
case  can  be  established  by  the  fact  that  such 
relationship  exists  In  some  other  case,  even 
though  the  subject-matter  of  the  two  cases 
may  bear  some  apparent  relation  to  each  oili- 
er, and  the  farther  fSct  that  at  some  remote 
period  the  relationship  existed  in  the  case  In 
which  the  question  Is  raised  should  not  have 
any  controlling  Influence  where  the  uncontra- 
dicted evldenoe  of  the  parties  themselves 
shows  that  that  relatlonsiilp  had  long  since 
ceased  to  exist  Even  counsel  for  respondent, 
evidently,  were  not  sure  of  their  ground.  In 
serving  notice  of  the  order  modifying  the  de- 
cree they  served  defendant  In  person  Instead 
of  mailing  service  upon  the  attorneys.  Feel- 
ing, as  they  must  have  felt  at  that  time,  that 
there  was  grave  doubt  concerning  the  matter, 
the  prudent  thing  for  them  to  nave  done 
would  have  been  to  not ,  resist  the  motion  to 
vacate  the  order.  Plaintiff  could  not  have 
been  seriously  prejudiced  by  such  proceeding. 
Both  sides  would  have  had  their  day  In  court 
and  the  Judgment  finally  rendered  would.  In 
all  probability,  have  been  unassailable  from 
any  point  of  view. 

The  judgment  is  reversed  and  the  cause  is 
remanded,  with  directions  to  the  trial  court 


to  proceed  In  accordance  with  the  views  here- 
in expressed.    No  costs  allowed. 

CORFMAN,  C.  J.,  and  IBIOK,  WEBEB, 
and  GIDEON,  JJ.,  concur. 


(ST  I7tab,  200) 

FORBES  V.  DELTA  LAND  &  WATER  CO. 
•t  al.    (No.  3549.) 

(Supreme  Court  of  Utah.    Nov.  12,  1820.) 

I.  Costs  «=9|i2(l)  —  Delay  of  defendant  In 
applying  for  aeourlty  frsm  nonresident  plain- 
tiff does  not  affect  privilege  H  not  prejudicial. 
If  defendant's  inexcnsable  delay  in  making 
demand  for  secnrity  for  costs  from  a  nonresi- 
dent plaintiff  nnder  Comp.  Laws  1917,  {{  TOH, 
7062,  operates  to  the  prejudice  or  disadvantage 
of  plaintiff,  the  privilege  or  right  ahonld  be 
denied;  but,  If  the  requirement  of  security  will 
not  be  prejudicial  nor  operate  to  the  disadvan- 
tage of  plaintiff,  mere  lapse  of  time  will  not  be 
held  to  Interfere  with  exercise  of  the  privilege 
accorded  defendant  by  the  statute,  no  matter 
at  what  stage  of  the  proceedings  the  applicatioa 
may  bo  made.i 

2.  Costs  «s»ll2(i)  —  Defendant's  dsmsnd  for 
security  from  nnresldent  plaintiff  held 
timsly. 

Defendant's  demand  for  security  for  costs 
from  the  nonrerident  plaintiff  when  made 
March  29,  1920,  Ukeld  clearly  as  to  time  within 
tlie  right  and  privilege  accorded  defendant  by 
Comp.  Laws  1917,  U  70S1.  70S2,  though  the 
action  was  begun  January  21,  1918,  and  in  the 
meanwhile  had  been  removed  by  defendant  from 
the  state  to  the  federal  court  and  remanded 
back  to  the  state  court 

3.  Casts  «s>  1 37— Dismissal  fer  ■onoompllaaM 
with  dsmaad  for  security  whsn  plaintiff  !■• 
dicated  It  would  fumUb  bond  Inpropsr. 

Where  the  nonresident  plaintiff,  after  serv- 
ice with  notice  that  defendant  would  move  the 
trial  court  for  dismiasal  of  the  action  for  non- 
compliance with  defendant's  demand  for  security 
for  costs,  desired  to  question  and  did  question 
the  right  of  the  court  to  award  Judgment  of 
dismissal,  and  Indicated  to  the  court.  If  it 
should  rule  against  plaintiff,  that  plaintiff  de- 
sired to  furnish  the  securit?  applied  for,  the 
court  erred  in  snmmarDy  dismissing  plaintiff's 
action  before  affording  her  opportunity  to  pro- 
vide defendant  with  security  bond  tor  costs. 

4.  Appeal  and  srror  <e=9g84(4)— Costs  «s>t37 
—Matter  of  dismissal  of  nonresident  plaintiff's 
aotlon  for  fallnr*  to  furnish  security  fer  oesio 
discretionary. 

The  matter  of  dismissing  the  noiuesldent 
plaintiff's  action  for  failure  to  furnish  security 
for  costs  on  defendant's  application  under 
Comp.  Laws  1917,  i  7052,  rested  In  the  sound 
discretion  of  the  trial  court,  and  was  not  to  be 
interfered  with  by  the  Supreme  Court  except 
in  case  of  abuse. 


*8cnltU  V.  Union  Pae.  Coal  Co,  80 
Psc.  lOU.  S  Ann.  Cas.  M2. 
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Appeal  from  District  Court,  Millard  (boun- 
ty; D.  H.  Morris,  Judge. 

Action  by  Fannie  M.  Forbes  against  the 
Delta  Land  &  Water  Company.  From  an  or- 
der of  dlsndssal,  plaintiff  appeals.  Order  va- 
cated, and  cause  remanded,  with  directions. 

Dey,  Hoppaugh  ft  Mark,  Frank  Evans,  and 
Walton  &  Walton,  all  of  Salt  Lake  City,  for 
appellant 

Story  &  Steigmeyer,  of  Salt  Lake  City,  for 
respondent 

CORFMAN,  C.  J.  January  21,  1918,  the 
plalntitt  filed  ber  complaint  in  this  action 
against  the  defendants  in  the  district  court 
of  Millard  county,  Utah,  alleging  as  grounds 
for  the  recovery  of  a  money  Judgment  that 
fraudulent  representations  were  made  in  the 
Mle  of  certain  lands  and  water  stock. 

Thereafter  the  defendant  Delta  Land  & 
Water  Company  entered  its  appearance  in 
the  cause  and  gave  notice  that  on  February 
11,  1918,  it  would  petition,  on  the  ground  of 
diversity  of  citizenship,  for  removal  of  the 
cause  to  the  United  States  District  Court  for 
the  State  of  Nevada,  for  the  reason  that  the 
plaintiff  was  a  resident  of  the  state  of  Cali- 
fornia and  the  defendant  Delta  Land  &  Wa- 
ter Company  a  resident  of  Nevada.  In  ac- 
cordance with  said  petition,  the  cause  was 
removed  from  the  state  court  to  the  federal 
court,  and  thereafter,  August  31. 1918,  an  or- 
der was  made  by  the  federal  court  ronandlng 
the  cause  back  to  the  state  court 

October  29, 1918,  upon  motion  of  the  plain- 
tiff, a  hearing  was  had  In  the  district  court 
for  Millard  county  upon  the  application  of 
the  defendant  Delta  Land  &  Water  Company 
to  strike  certain  allegations  of  the  plaintiffs 
complaint  and  also  upon  demurrers  interpos- 
ed thereto  by  other  defendants,  and  said  mo- 
tion to  strike  and  d«nurrers  were  then  de- 
nied and  the  defendants  given  SO  days'  time 
in  which  to  answer. 

January  22, 1919,  the  defendants  filed  their 
answer.  March  29,  1920,  after  service  upon 
plaintiff's  coimsel,  a  notice  was  filed  in  the 
cause  by  the  defendant  Delta  Land  &  Water 
Confpany  that  pursuant  to  the  provisions  of 
Comp.  Laws  Utah  1917,  |i  7061  and  7052,  de- 
fendant Delta  Land  &  Water  Company  re- 
quired of  the  plaintiff  security  for  the  costs 
and  charges  which  might  arise  and  be  award- 
ed against  the  irtointlff. 

May  22,  1920,  the  defendant  Delta  Land  & 
Water  Company  filed  In  the  court,  pursuant 
to  the  provisions  of  said  section  7062,  a  mo- 
tion to  dismiss  the  plalntlfT's  action  upon  the 
ground  of  failure  to  furnish  security  for 
costs  in  compliance  with  the  defendant's  re- 
quest and  the  provisions  of  the  aforesaid  sec- 
tions of  the  statute. 

May  29,  1920,  after  notice,  said  motion  for 
dismissal  canre  on  for  hearing  before  the  dis- 
trict court  whereupon  the  cause  was  dis- 
missed without  prejudice. 


From  the  order  or  Judgment  of  dismissal 
plaintiff  appeals. 

The  plaintiff  very  strenuously  Insists  that 
the  defendant's  demand  for  security  for  costs 
was  not  seasonably  made;  that  by  reason  of 
lapse  of  time  and  the  proceedings  theretofore 
had  in  the  cause  before  a  demand  was  made 
upon  plaintiff,  the  right  or  privilege  of  the 
defendant  to  require  security  for  costs  under 
the  statute  was  waived. 

It  is  further  contended  by  the  plaintiff  that, 
even  if  It  be  found  that  the  defendant's  right 
to  security  had  not  been  waived,  the  court's 
dismissal  of  the  action  under  all  of  the  cir- 
cumstances att^tding  the  case,  and  In  view 
of  the  proceedings  theretofore  had,  was  pre- 
mature and  reversible  error — that  plaintiff 
should  have  been  afforded  further  time  to 
comply  with  the  defendant's  demand  for  se- 
curity. 

Section  7061  of  our  statute,  imder  whidi 
the  defendant  made  demand  for  security,  in 
part  provides: 

"When  the  plaintifl  in  an  action  resides  ont 
of  the  state,  or  is  a  foreign  corporation,  secuiity 
for  the  costs  and  charges  which  may  be  award- 
ed against  such  plaintiff  may  be  required  by  the 
defendant  When  required,  all  proceedings  in 
the  action  must  be  stayed  until  an  undertaking 
executed  by  two  or  more  persona  in  filed  with 
the  clerk,  to  the  effect  that  they  will  pay  such 
costs  and  charges  as  may  be  awarded  against 
the  plaintiff  by  Judgment  or  in  the  progress  of 
the   action,   not   exceeding  the   sum  of  $900. 


Section  7062  provides: 

"After  the  lapse  of  thirty  days  from  the  serv- 
ice of  notice  that  security  is  required,  *  *  * 
the  court  or  Judge  may  order  the  action  to  be 
dismissed." 

It  is  not  cmtended  otherwise  than  that  the 
plaintiff  was  a  nonresident  when  secarity  for 
costs  was  required  of  ber;  nor  Is  there  any 
contention  made  that  a  donand  was  not 
made  upon  notice  in  confonpity  with  stat- 
ute. The  main  contentions  of  the  plaintiff 
are,  as  pointed  out:  First,  that  the  defend- 
ant's demand  was  not  seasonably  made, 
therefore  its  right  or  privilege  under  the  stat- 
ute was  waived ;  secondly,  that  the  dismiss- 
al of  the  action,  after  the  proceedings  there- 
tofore had,  rested  in  the  sound  discretion  of 
the  court  and  that  In  view  of  the  condidona 
and  circumstances  surrounding  the  case  and 
the  parties  the  court  by  Its  rulings  should  not 
have  dismissed  the  action  without  first  afford- 
ing the  plaintifl  further  time  and  opportunity 
to  furnish  the  security  required  by  the  de- 
fendant 

[1]  As  we  vle^  the  sections  of  our  stat- 
ute imder  conBlderatlon,  their  provisions, 
when  properly  applied,  are  in  effect  most  sal- 
utary. Doubtless  they  were  designed  to  pre- 
serve the  equality  of  litigants  before  the 
court  in  Ill-founded  actions  brought  by  a  non- 
zvsident  plaintifl  for  relief  or  a  reoovecy 
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against  a  defendant  by  affording  the  latter  [  erdse  of  the  privilege  accorded  by  tbe  Stat- 


an  efficient  means  of  collecting  tbe  costs  that 
may  be  awarded  him.  It  will  be  observed 
that  tbe  statute  is  silent  as  to  what  stage  of 
the  proceedings  in  the  cause  tbe  defendant 
may  exercise  his  right  or  privilege  of  requir- 
ing security  for  costs.  The  decisions  of  the 
American  courts-  as  to  when  tbe  defendant 
should  make  appUcatlcMi  for  security  under 
statutes  similar  to  our  own  are  greatly  at 
variance  but  all  hold  that  the  application 
should  be  seasonably  made.  So,  too,  the 
statutes  of  the  several  states  are  somewhat 
dissimilar  in  their  provisions,  and  this  ac- 
counts in  a  great  measure  for  the  decisions 
not  being  entirely  harmonious.  But  aside 
from  the  dissimilarity  of  the  statutes,  the  de- 
cisions have  not  been  harmonious  as  to  what 
stage  of  the  proceedings  in  a  cause  the  appli- 
cation may  be  sustained  as  being  seasonably 
made.  Some  <A  the  cases  hold  that  applica 
tions  for  security  should  be  made  before  an 
swer,  and  others  even  before  an  appearance 
except  for  the  special  puriMse  of  invoking 
the  statute  and  requiring  security.  Others 
have  held  the  application  may  be  made  after 
Issues  Joined  or  at  any  time  during  the  trial 
of  the  canse^  provided  the  plaintlfT  is  not 
prejudiced  or  the  orderly  procedure  of  the 
business  of  the  court  interfered  with.  On  the 
other  hand,  the  privilege  may  not  at  any 
stage  of  the  proceedings  of  a  cause,  be  re- 
garded as  an  absolute  one,  and,  if  delay  In 
making  application  operates  to  the  prejudice 
of  the  opposing  party,  it  has  been  generally 
held  the  right  to  security  has  been  lost  Such 
seems  to  have  been  the  holding  of  this  court 
in  tbe  case  of  Scuittl  v.  Union  Pac.  Coal  Co., 
30  Utah.  482,  85  Pac.  lOU,  8  Ann.  Cas.  942, 
dted  and  relied  upon  in  the  plaintifTs  brief. 
In  that  case  this  court  held,  in  effect,  that  by 
reason  of  the  defendant's  failure  to  make  ap- 
plication for  security  until  after  the  case  had 
been  called  for  trial,  both  parties  being  pres- 
ent and  ready  to  proceed,  and  the  trial  did 
proceed  without  defendant  insisting  upon  the 
proceedings  being  stayed,  the  defendant  must 
be  held  to  have  waived  its  privilege  under  the 
statute.  As  we  view  the  decisions  of  the  sev- 
eral Jurisdictions,  any  attempt  on  onr  part  to 
harmonize  them  or  to  lay  down  a  fixed  rule 
that  would  be  controlling  in  every  case  in 
whidi  the  question  of  laches  or  the  waiver  of 
an  applicant's  right  to  security  might  arise 
would  be  a  useless  task.  As  much  as  can  be 
said  is  that  each  case  must  be  governed  and 
controlled  according  to  the  conditions  of  tbe 
parties  and  the  circumstances  surrounding 
them.  If  the  applicant's  inexcusable  delay  in 
making  demand  for  security  operates  to  the 
prejudice  or  disadvantage  of  the  opposing 
party,  the  privilege  or  right  should  be  denied. 
If  the  applicant's  requirement  of  security 
will  not  be  prejudicial  nor  operate  to  the  dis- 
advantage of  his  adversary,  then,  in  the  in- 
terest of  common  Justice,  mere  lapse  of  time 
ought  not  to  be  held  to  interfere  with  the  ex> 


ute,  no  matter  at  what  stage  of  the  proceed- 
ings in  a  cause  the  application  may  be  mada 
Our  attention  Is  called  by  plaintiff's  counsel 
to  the  text  ta  Corpus  Juris,  at  pages  203,  204, 
206,  and  208,  where  the  cases  from  the  sev- 
eral Jurisdictions  bearing  on  the  question  of 
timely  demand  are  collated  and  referred  to 
in  support  of  the  text  As  we  glean  from 
these  cases,  the  controlling  factor  in  deter- 
mining the  question,  aside  from  express  stat- 
utory provisions,  has  generally  been  whether 
or  not  the  application  by  reason  of  delay  has 
been  prejudicial  to  tbe  opposing  party.  Our 
statute  grants  to  a  defendant  in  an  action 
brought  against  him  by  a  nonresident  plain- 
tiff a  substantial  right  which  in  our  Judgment 
may  not  lightly  be  Interfered  with;  nor,  so 
long  as  substantial  justice  may  be  meted  out 
between  the  parties,  should  It  be  denied.  In 
matters  of  procedure  our  courts  are  expressly 
enjoined  that — 

"The  Revised  Statates  establigh  the  law  of 
this  state  respecting  the  subjects  to  which  tbey 
relate,  and  their  provisions  and  all  proceedings 
under  them  are  to  be  liberally  construed  with 
a  view  to  effect  the  objects  of  the  statutes  and 
promote  justice."  Section  6839,  Comp.  Laws 
Utah  1917. 

[2]  As  we  read  the  record  in  this  case,  tbe 
defendant's  demand  for  security  for  costs 
when  made  was  clearly  within  the  right  and 
privilege  accorded  it  by  the  statute.  Enforce- 
ment of  the  demand  will  leave  neither  party 
in  a  different  position  than  before  the  de- 
mand was  made,  in  so  far  as  the  real  merits 
of  the  case  and  the  issues  involved  between 
the  parties  are  concerned. 

It  does  not  appear  that  either  party  has 
been  insistent  for  a  speedy  trial  of  the  issues, 
nor  that  any  delay  of  a  trial  or  interference 
with  the  orderly  procedure  of  the  court  will 
be  consequoit  upon  the  enforcement  of  the 
d^endantfs  demand.  We  therefore  must 
hold  that  the  defendant's  right  to  require  se- 
curity for  costs,  for  the  reasons  assigned,  was 
not  waived,  and  that  its  demand  should  be 
complied  with. 

[3]  However,  we  are  of  the  opinion  that 
the  district  court  erred  in  summarily  dismiss- 
ing plaintiff's  action,  under  the  circumstances 
and  conditions  as  shown  by  tbe  record,  be- 
fore affording  her  the  opportunity  of  provid- 
ing the  defendant  a  security  bond.  The  rec- 
ord shows  that  the  plaintiff's  counsel,  after 
having  been  served  with  notice  that  the  de- 
fendant would  move  the  court  on  a  day  cer- 
tain for  a  dismissal  of  the  action  on  the 
ground  of  nonconrpliance  with  the  defend- 
ant's demand  for  security  for  costs,  desired, 
under  the  conditionB  and  circumstances  of 
the  case  and  the  parties,  to  question  and  did 
question  the  legal  right  of  the  court  to  award 
tbe  defendant  a  Judgment  of  dlamlssaL 
Plaintiff's  counsel  did  not  appear  in  person 
at  the  hearing  on  tbe  motion  for  dlBmlsaal, 
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but  entered  appearance  In  writing  opposing 
defendant's  motion  upcnt  tbe  grounds  stated 
above,  and  clearly,  as  we  think,  indicated  to 
tlie  court  that  In  the  event  the  court  should 
rule  against  the  plaintiff  that  the  plaintiff  de- 
sired to  furnish  the  security  applied  for  by 
the  defendant.  Again,  it  appears  that  on  the 
day  of  the  hearing  of  defendant's  application 
for  dismissal  of  the  action,  and  while  the  mo- 
tion was  still  pending  before  the  court,  the 
court  and  plaintUTs  counsel  held  a  telepnone 
conversation  (counsel  for  plaintiff  not  being 
present  in  court),  in  which  the  time  for  for- 
nishlng  security  was  referred  to,  and,  al- 
though the  court  did  not  then  say  what  his 
ruling  might  be  on  defendant's  motion  to  dis- 
miss, plaintiff's  counsel  did,  as  we  thiiilc.  In- 
dicate a  willingness  to  furnish  bond  'in  the 
event  the  court  ruled  that  defendant  had  not 
waived  its  right  to  security,  but  owing  to 
the  nonresidence  of  the  plaintiff  some  time 
would  have  to  be  given  to  procure  a  bond. 
As  to  what  had  thus  transpired  between  the 
court  and  plaintifl's  counsel  was  again  re- 
ferred to  and  discussed  in  a  colloquy  between 
court  and  counsel  on  the  settlement  of  the 
bill  of  exertions  which  was  Incorporated 
therein  and  made  a  part  thereof. 

[4]  Of  course,  the  matter  of  dismissing  the 
action  upon  defendant's  application  under  the 
provisions  of  section  7052  rested  in  the  sound 
discretion  of  the  trial  court,  and  we  as  an  ai>- 
pellate  court  will  not  ordinarily  Interfere. 
However,  under  the  drcnmstances  and  con- 
ditions of  this  case,  if  the  same  equity  prin- 
ciples are  to  he  applied  in  affording  contend- 
ing parties  equal  opportunity  before  the 
courts,  the  dismissal  of  plaintiff's  action 
without  first  affording  her  an  (^portunlty  to 
provide  a  bond  was  suCh  an  abuse  of  the 
court's  dlscreti<m  that  in  our  opinion  the 
Judgmoit  of  dismissal  should  not  be  permit- 
ted to  stand. 

As  we  read  the  record,  the  plaintiff  acted  In 
I>erfect  good  faith  in  resisting  defendant's 
motion  for  dismisaaL  -  She  was  entitled  un- 
der the  circumstances  to  raise  the  question  of 
defendant's  waiver  and  have  it  passed  upm 
by  the  trial  court  before  provldijig  bond  for 
security. 

It  is  therefore  ordered  that  the  order  or 
Judgment  of  dismissal  made  and  entered 
herein  by  tb»  district  court  be  vacated  and 
set  aside,  and  that  the  cause  be  remanded  to 
the  district  court,  with  directltms  that  the 
plaintiff  be  ordered  and  required  to  furnish 
bond  for  security  of  coats  and  charges  in 
compliance  with  the  statute  within  SO  days 
after  notice  of  such  requirement;  plaintiff 
falling  in  that  respect,  the  district  court  to 
dismiss  the  plaintiff's  action  without  prej- 
udice. The  parties  to  this  action  to  each  pay 
one-half  «f  the  costs  on  appeal. 

FRICK,  WEBER,  GIDEON,  and  THUR- 
MAN,  JJ.,  concur. 


(57  Utah,  ITS) 
PITTMAN  V.  DELTA  LAND  &  WATER  CO. 
•t  al.    (No.  3950.) 

(Supreme  Court  of  ITtah.    Nov.  12,  1920.) 

Appeal  from  District  Gonrt,  Millard  doanty; 
D.  H.  Morris,  Judge. 

Action  by  Minor  W.  Plttman  against  the 
Delta  Land  &  Water  CompuiT  and  others. 
From  order  or  Judgment  of  dismissal,  plaintiff 
appeals.  Judgment  of  diamisaal  vacated  and 
set  aside,  and  case  remanded,  with  directions. 

Dey,  Hoppaugh  &  Mark,  Frank  Evans,  and 
Walton  &  Walton,  aU  of  Salt  Lake  Oity,  for 
appellant. 

ijtory  &  Steigmeyer,  of  Salt  Lake  City,  for 
respondent 

CORFMAN,  C.  J.  This  appeal  hivolves  tlie 
same  questions  raised,  passed  upon,  and  deter- 
mined in  the  case  of  Fannie  M.  Forbes  v.  Delta 
Land  A  Water  Co.  et  aL,  193  Pac.  1097,  jost 
decided;   therefore  controlling. 

Let  the  judgment  of  dismisaal  appealed  from 
be  vacated  and  set  aside,  and  the  case  remanded 
to  the  district  court  of  Millard  county,  with  di- 
rections that  the  plaintiff  be  required  to  furnish 
bond  as  security  for  costs  and  charges  in  ac- 
cordance with  the  statute  in  such  cases  made 
and  provided.  The  plaintiff  failing  in  that  after 
30  days'  notice,  the  action  to  be  dismissed  with- 
out prejudice.  The  parties  hereto  to  each  pay 
one-half  of  the  costs  on  appeaL 

FRICK,  WEBER,  OIDEOM,  and  ZHDB- 
MAN,  JJ.,  concur. 


(57  Utah,  ISS) 
JOHNSON  V.  VAUQHN.    (No.  3512.) 

(Supreme   Court   of  Utah.    Dec.  1,  ltf2U. 
Rehearing  Denied  Dec.  7,  1V2U.) 

r.  Brolcers  <8=>86(l)— Evidenee  held  to  prova 
oompensatlon  agreement  dalmed  by  broker. 
In  action  for  services  rendered  by  plaintilir 
in  the  sale  of  defendant's  cattle,  evidence  k«ld 
to  sustain  a  fnding  that  defendant  agreed  to 
pay  plaintiff  a  difference  between  the  porcbaae 
price  and  the  original  cost  of  the  cattie  Uvios 
at  the  time  of  the  contract,  with  expenses  to 
date  of  sale,  and  that  the  cost  of  the  cattle 
that  had  previously  died  was  not  to  be  con- 
sidered, as  claimed  by  defendant 

2.  Paymant  «=»34— indorseoMat  «f  ofeeofc  avt 
cashed  held  act  aa  aooeptanoa  as  paymeat. 
Where  a  creditor  received  the  debtor'a 
check  for  a  portion  of  the  amount  claimed,  but 
indorsed  thereon  the  words,  "Received  on  ac- 
count of  commission,"  and  was  unable  to  cash 
it  by  reason  of  such  indorsement,  he  did  not 
accept  the  check  in  full  payment 

Appeal  from  District  Court,  Wetier  Oonnty; 
A.  W.  Agee,  Judge. 

Action  by  C  B.  Johnson  against  £d 
Vauglm.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 


£=9For  oUier  s«a«i  sec  Mm*  taste  and  KBT-HiniBBB  ta  all  Ker-NumlMraa  Dlseata  »mi  ladaM 
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HalTenon,  Kimball  ft  Farr,  at  Ogden,  for 
appellant 
W.  A.  Skeen,  of  Ogden,  for  respondent. 

THDRMAN,  J.  Plaintiff  brought  this  ac- 
tion to  recoyer  the  snm  of  $575  as  compensa- 
tion for  serrlces  rendered  In  the  sale  of  cer- 
tain cattle  at  Ogden,  Utah,  in  November,  1916. 
Plaintiff  alleges  that  he  sold  the  cattle,  at 
defendant's  request,  upon  the  promise  of  de- 
fendant to  pay  plaintiff  for  said  services  any 
sum  of  money  he  might  receive  from  said 
sale  in  excess  of  $3,426;  that  said  cattle  were 
sold  to  a  purcha^r  secured  by  plaintiff  for 
the  sum  of  $4,000;  that  plaintiff  thereby  be- 
came entitled  to  the  sum  of  $576  for  his  serv- 
ices, which  sum  he  demanded  of  defendant; 
that  defendant  has  not  paid  the  same. 

Defendant  denies  each  and  every  allegation 
of  the  complaint,  and  affirmatively  alleges 
that  the  dispute  arose  between  him  and  plain- 
tiff respecting  the  amount  due  plaintiff  for 
said  services  and  the  value  thereof;  that  on 
the  22d  day  of  November,  1916,  defendant 
tendered  to  plaintiff  defendant's  check,  drawn 
on  a  certain  bank  at  Malad,  Idaho,  for  the 
sum  of  $200;  that  defendant  had  sufficient 
funds  in  said  bank  to  pay  said  check,  and  the 
same  was  tendered  to  plaintiff  in  full  pay- 
mait  for  said  services,  and  accepted  by  plain- 
tiff in  full  satisfaction  of  plaintlflTs  demand. 

The  plaintiff  tesUfied  at  the  trial  that  in 
November,  1916,  at  Ogden,  Utah,  he  met  de- 
fendant, and  Inquired  of  him  concerning  a 
bunch  of  cattle  defendant  had  bought  in 
Denver  some  time  before^  Defendant  replied 
that  he  had  had  bad  lu(^  with  the  cattle; 
that  they  had  started  to  die  on  him,  and 
asked  lOalntlff  if  be  conld'  aell  them.  Plaintiff 
asked  the  price  at  which  tbey  conld  be 
bought,  and  defendant  replied  that  "he  would 
take  $175  per  head  for  the  heifers  that  ware 
left  and  $450  for  the  bull,  whldi  was  the 
amount  they  had  cost  Plaintiff  then  told 
defendant  he  thought  he  could  sell  them,  and 
made  an  appointment  to  meet  him  later.  A 
few  hours  later,  after  seeing  his  party,  he 
met  defendant  again,  and  told  him  he  wanted 
to  make  something  out  of  the  transaction, 
and  Htld,  "We  >^1U  figure  up  what  it  comes 
to."  They  figured  up,  and  found  the  cost 
$3,426.  Plaintiff  then  said  to  defendant 
"Now,  that  is  what  yon  want  for  them,  Ed?" 
and  defendant  said,  "Yes."  Plaintiff  then 
told  defendant  he  would  bring  the. party  up, 
and  that  defendant  should  ask  him  $4,000,  be- 
cause he  (plaintiff)  wanted  to  make  some 
money  out  of  it  Defendant  said.  "All  right ; 
I  hope  yon  do." 

The  testimony  then  shows  that  on  the 
Saturday  following  the  deal  was  consummat- 
ed at  Malad,  Idaho,  where  the  cattle  were  at 
that  time;  that  the  sum  of  $1,000  was  paid 
defendant  at  Malad,  and  $3,000  a  few  days 
later  at  Ogden,  Utah,  at  which  time  defend- 
ant handed  plaintiff  a  dieck  for  $200,  and  told 
Hm  that  that  was  all  he  would  get  for  his 


servicea  Plaintiff  testified  be  refused  to  ac- 
cept the  check  In  full  settlement  and  defend- 
ant refused  to  pay  more,  and  went  away. 
Plaintiff  indorsed  on  the  check,  "Received  on 
account  of  commission,"  and  presented  it  to 
the  bank  for  payment  The  bank  refused  to 
pay  the  check  on  account  of  the  indorsanent 
Plaintiff  kept  the  check,  which  was  never 
paid,  and  produced  it  at  the  trial.  There 
were  18  head  of  cattle,  17  heifers,  and  1  bull. 
Two  heifers  had  died  since  the  purchase  in  - 
Denver. 

The  defendant's  version  of  the  transaction 
was  that  plaintiff  asked  him  concerning  the 
price  of  the  cattle,  and  he  told  plaintiff  be 
would  take  what  they  cost  him;  he  would 
not  like  to  quit  loser.  Defendant  said  that 
later  he  saw  plaintiff,  and  plaintiff  asked  him 
If  he  bad  figured  up  the  cost  Defendant  said, 
"No."  Plaintiff  asked  him  if  he  would  price 
them  at  $4,000.  Defendant  said,  "Yes."  Aft- 
er that  plaintiff  wait  to  Malad  and  consum- 
mated the  deal  with  the  purchaser. 

Concerning  the  $200  check  whicb  defendant 
gave  plaintiff  for  services,  the  effect  of  de- 
fendant's testimony  is  that  he  and  plaintiff 
disagreed  as  to  the  terms  of  settlem^it;'  that 
on  November  22,  1916,  be  gave  plaintiff  the 
che<>k  for  $200  in  full  settlement  and  plain- 
tiff acc^ted  it  and  has  never  returned  it 

Defendant  further  testified  he  never  knew 
plaintiff  was  selling  the  cattle  to  some  one 
else;  he  never  knew  that  a  third  party  was 
interested  in  the  transaction  until  his  agent 
told  him.  He  also  testified  to  certain  expens- 
es incurred  on  account  of  the  cattle,  to  wit 
freight  from  Denver,  cost  of  keeping  them 
until  they  were  sold,  taxes  paid,  and  traveling 
expenses,  all  of  which  defendant  claims  en- 
tered into  the  cost  of  the  cattle,  the  original 
cost  of  the  cattle  at  Denver  was  $150  per 
head  for  the  heifers  and  $450  for  the  buU. 

The  court  found  the  following  facts: 

"(1)  That  in  the  amnth  of  November,  1916, 
the  defenctant  was  the  owner  of  18  head  of 
cattle,  then  at  Malad,  Idaho,  which  he  desired 
to  sell,  and  that  he  entered  into  an  agreement 
with  the  plaintiff,  by  which 'he  agreed  that  if 
plaintiff  would  effect  a  sale  of  said  cattle,  he, 
the  plaintiff,  should  receive  and  retain  as  com- 
pensation for  his  services  whatever  sum  said 
cattle  should  be  sold  for,  over  and  above  the 
amount  which  they  had  cost  the  defendant  up 
to  the  time  of  such  sale. 

"(2)  That  said  plaintiff,  on  or  about  Novem- 
ber 22,  1916,  effected  a  sale  of  said  cattle  for 
the  sum  of  $4,000,  in  cash,  all  of  wMch  the 
defendant  received  and  retained. 

"(3)  That  the  cost  of  said  cattle  to  the  de- 
fendant up  to  the  time  the  same  were  so  sold, 
including  the  sum  paid  therefor  in  Denver, 
Colo.,  the  freight  thereon,  with  interest  on  said 
sums,  taxes  paid  thereon,  and  the  expense  of 
keeping  the  same  from  the  time  they  were 
bought  by  defendant  until  so  sold,  was  9SfiS2.- 
82,  or  $417.18  less  than  the  sum  for  which  they 
were  sold  by  the  plaintiff. 

"(4)  That  on  the  22d  day  of  November, 
1916,  after  the  plaintiff  liad  effected  a  sale  of 
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said  cattie  and  the  defendant  had  received 
thereior  the  said  sum  of  ^000,  the  defendant 
tendered  to  the  plaintiff  his  check  for  (200, 
drawn  on  a  bank  at  Malad,  Idaho,  and  payable 
to  the  plaintiff  or  order,  in  full  payment  for 
the  seryices  of  the  plaintiff  in  the  sale  of  cat- 
tle, but  the  plaintiff  refused  to  accept  said 
check  in  full  settlement  of  his  daim  for  such 
seryices,  but  retained  the  same,  and  indorsed 
thereon  the  words,  "Received  on  account  of 
commissions."  That  said  check  was  afterward 
presented  to  the  bank  on  which  it  was  drawn, 
and  payment  was  refused  because  of  said  in- 
dorsement, and  the  said  check  was  returned 
to  the  plaintiff  and  retained  by  the  plaintiit 
until  introduced  in  evidence  on  the  trial  hereof, 
but  has  never  been  paid,  and  the  defendant 
has  never  paid  the  plaintiff,  anything  for  his 
services  in  effecting  said  sale." 

As  conclusions  of  law  the  court  found  that 
upon  plaintiff  surrendering  the  (200  xdieck  to 
defendant,  or  leaving  it  with  the  derk  of  the 
court  for  defendant,  plaintiff  was  entitled 
to  Judgment  for  $417.18,  with  8  per  cent,  in- 
terest from  November  22,  1916,  and  costs  of 
the  action. 

Defendant  assigns  as  error  the  findings  of 
the  court,  entry  of  Judgment,  conclusions  of 
law,  and  order  denying  the  motion  for  a  new 
trlaL  Appellant's  principal  grievance  seems 
to  be  that  the  court  In  its  findings  did  not 
take  'into  consideration  the  cost  of  all  the 
cattle  and  the  cost  of  keeping  them.  Including 
those  that  died.  It  is  manifest  the  court  did 
not  take  these  matters  into  consideration. 
Whether  or  not  it  should  have  done  so  is  the 
main  questiMi  to  be  determined. 

[1]  The  testimony  of  plaintiff  shows  that 
when  he  asked  defendant  a  price  at  which  the 
cattle  could  b«  bought,  defendant  said  he 
would  take  $176  pet  head  for  the  helfera  that 
were  left  and  $450  for  the  bull,  which  was 
(he  amount  they  had  cost.  As  there  were 
only  17  heifers  left  at  that  time,  a  simple 
mathematical  calculation  gives  as  a  result 
$3,425,  the  amount  alleged  in  the  complaint. 
As  the  heifers  cost  only  $150  per  head  in 
Denver,  in  charging  $175  per  head,  as  testi- 
fied by  plaintiff,  both  plaintiff  and  defendant 
must  have  understood  that  the  extra  $25  per 
head  was  intended  to  cover  incidental  ex- 
penses Incurred  by  defendant  Plaintiff  says 
they  figured  it  up,  and  it  amounted  to  $3,425. 
The  court  took  the  view  that  the  original 
cost  of  the  cattle  living  at  the  time  of  the 
contract  between  plaintiff  and  defendant, 
with  the  freight  thereon  and  interest  on  both 
amounts,  together  with  taxes  and  costs  of 
keeping  the  cattle  to  the  date  of  the  sale, 
were  the  factors  to  be  considered  in  deter- 
mining the  amount  of  plaintifTs  compensa- 
tion. We  are  of  the  opinion  that  the  evidence 
amply  Justified  the  conclusion  reached  by  the 
court  The  court,  on  the  testimony  of  plain- 
tiff alone,  would  have  been  Justified  in  finding 


that  the  cost  and  expenses  amounted  to  onlr 
$3,425,  as  aUeged  by  plalqtiil.  But  the  court 
considered  the  testimony  of  defendant,  as 
well,  and  gave  to  it  such  effect  as  the  court 
considered  it  ought  to  have.  In  so  doing  it 
found  that  the  $3,425  did  not  cover  the  entire 
cost,  but  that  the  true  amount  was  $3,582.82. 
The  effect  of  this  finding  was  to  reduce  the 
compensation  claimed  by  plaintiff  tram  $575 
to  $417.18,  for  which  amount  Judgment  was 
entered. 

In  view  of  the  fact  that  the  court  found 
less  for  the  plaintiff  than  under  the  evidence 
it  might  have  found,  it  would  seem  that  de- 
fendant has  no  substantial  grounds  for  con>- 
plalnt  But  as  the  finding  of  the  court  con- 
tained a  detailed  statement  of  the  fiictors 
entering  into  its  computation.  It  becomes  nec- 
essary to  briefly  consider  the  factors  enumer- 
ated: (1)  The  cost  of  the  cattle  in- Denver, 
17  heifers  at  $150  per  head,  and  1  bull  at  $450, 
$3,000;  (2)  freight  from  Denver,  $129.20;  (3) 
interest  on  these  amounts  at  8  per  cent,  per 
annum  for  a  period  of  9%  months  between 
the  purchase  and  sale,  $198.18;  (4)  taxes,  $45; 
(5)  costs  of  keeping  the  17  heifers  and  the 
bull  9^  months,  at  $1  per  head  per  month, 
$171.  This  gives  a  total  cost  of  $3,543.38. 
As  before  stated,  the  court  found  the  cost  of 
the  cattle,  including  the  various  items  aped.- 
fled  in  its  flndhigs,  to  be  $3,582.82.  There  is 
a  discrepancy  between  the  two  amounts  of 
$39.44  In  favor  of  defendant;  that  is,  defend- 
ant. In  the  compntaticm  made  by  the  court,  is 
credited  with  $39.44  as  expenses  more  than  Is 
Justified  by  the  court's  basis  of  computation. 
Of  this  discrepancy  defendant  certainly  can- 
not complain. 

The  court  refused  to  allow  the  cost  of  the 
heifers  that  died,  the  cost  of  their  keeping 
while  alive,  and  the  passenger  fare  to  Denver 
and  return.  We  are  unable  to  find  anything 
In  the  evidence  to  Justify  defendant's  conten- 
tion that  these  factors  should  have  been  con- 
sidered. The  clear  and  nneqnlvocal  testimony 
of  the  plaintiff  was  to  the  effect  that  the  cost 
was  limited  to  the  cattle  that  were  left  and 
in  being  at  the  time  he  negotiated  the  sale. 

[2]  It  is  also  contended  by  appellant  that 
the  court  erred  in  finding  that  the  plaintiff 
refused  to  acc^t  the  $200  check  in  full  pay- 
ment for  his  services.  As  to  this  qnestlon, 
the  testimony  is  in  conflict  The  plaJntlff 
testified  he  did  not  accept  the  check  In  foil 
payment- and  his  manner  of  dealing  vrith  it 
afterwards  excludes  the  idea  that  he  did  s(f 
a<$cept  it 

We  find  no  prejudicial  error  in  the  record. 
The  Judgment  of  the  trial  court  is  aiBrmed, 
with  costs. 

CORFMAN,  O.  J.,  and  FRICK,  WJSBJSK,. 
and  X3IDEON,  JJ.,  concur. 
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GODDARD  V.  GENERAL  REDUCTION  & 
CHEMICAL  CO.  st  ai.    (No.  3482.) 

(Supreme  Conrt  of  Utah.    Nor.  22,  1920.) 

1.  Corporations  «=9l8l(3)  —  Only  •tockholders 
of  record  can  examine  books. 

Under  Comp.  Laws  1917,  |  876,  making  the 
bnoke  of  a  corporation  subject  to  the  inspection 
of  any  bona  fide  stockholders  of  record,  when 
construed  with  section  878,  providing  that 
where  the  corporation  is  interested  the  holder 
of  record  aa  ^own  by  its  books  is  considered 
the  holder  in  fact  and  the  transferee  shall  have 
no  right  or  daim  against  the  corporation  until 
the  transfer  is  made  on  the  books,  a  transferee 
of  corporate  stock  is  not  entitled  to  mandamus 
to  compel  the  corporation  to  permit  an  inspec- 
tion of  its  books  aniess  he  shows  that  he  is  a 
bona  fide  stockholder  of  record  on  the  com- 
pany's books. 

2.  Mandamna  «s>l54(4)  —  Genaral  demurrer 
can  reach  failure  to  allege  plaintiff  was  stoek- 
bolder  af  reeord. 

The  failure  of  a  complaint  for  mandamus 
to  allege  that  petitioner  was  a  bona  fide  stock- 
holder of  record  omits  a  material  fact  essen- 
tial to  relief,  and  it  is  subject  to  general  de- 
murrer. 

3.  Mudamaa  4s>l54(2)— Alternativa  writ  Is 
not  pleading  whosa  allagatieni  ean  supply 
oomplalnt  omlssiont. 

In  a  proceeding  for  mandamus,  the  affida- 
vit of  the  plaintiff  is  considered  as  the  com- 
plaint, and  the  alternative  writ  is  merely  pro- 
cess to  bring  defendant  Into  conrt,  unless  he 
abides  by  its  terms,  so  that  the  alternative 
writ  cannot  cure  the  omission  from  the  affida- 
vit of  an  allegation  essential  to  the  relief  de- 
manded. 

4.  Mandamus  ^sa  1 64(2)— Answer  that  plain- 
tiff sought  Inspection  of  corporate  booKs  to 
seenre  stockholders'  names  Intanding  to  sell 
them  stock  without  license  atatad  no  defsnsa. 

Laws  1919  (Sp.  Sees.)  c.  17,  requiring  U- 
cense  for  sale  of  stock  by  a  company,  does  not 
prohibit  sale  of  stock  by  an  unlicensed  individ- 
ual, so  that  an  answer,  alleging  that  plaintiff 
desired  to  inspect  defendant  corporation's  books 
in  order  to  secure  a  list  of  its  stockholders  for 
the  purpose  of  selling  to  them  stock  in  a  cor- 
poration which  had  no  license  to  sell  ita  stock, 
states  no  defense.  ' 

5.  Mandamus  «=»  164(2)  —  Answor  alleging 
•toofcholder,  seeking  Inspection  of  books,  was 
••■ding  misleading  advartisements,  held  In- 
•nfflolent. 

An  answer  in  mandamua  proceedings  to 
compel  a  corporation  to  permit  stockholder  to 
inspect  its  books,  which  alleged  that  plaintiff 
desire(l  the  inspection  to  make  a  list  of  stock- 
holders to  whom  he  could  send  through  the 
mails  misleading  and  fraudulent  advertise- 
menta,  as  he  had  done  to  those  on  a  former 
list,  without  allegationB  as  to  the  contents  of 
the  advertisementa  or  the  facts  which  made 
them  fraudulent  or  misleading,  ia  insufficient. 


6.  Mandamns  «S9I64(2)— Antwar,  In  manda« 
mns  to  allow  atooMioldar  to  inspMit  books, 
that  ho  Intondad  to  uoa  Information  unlaw- 
fully, hold  a  oottolusloa  and  Insuffloient. 

In  proceedings  to  compel  a  corporation  to 
permit  a  stockholder  to  inspect  its  books,  an 
anawer  that  plaintiff  was  a  cut-rate  stock' 
broker,  that  his  purpose  in  seeking  the  inspec- 
tion was  to  procure  a  list  of  defendant's  stock- 
holders for  threatened  blackmailing  purposes 
and  for  the  unlawful  sale  to  the  stockholders  of 
stock  in  another  corporation,  and  to  enable  him 
to  induce  the  stockholdera  to  breach  their  con- 
tracts to  pay  for  the  stock  in  defendant  corpo- 
ration, states  no  defense,  since  the  acts  alleg- 
ed were  not  illegal,  and  the  charge  that  they 
were  unlawful  and  for  blackmailing  ia  merely 
a  conclusion. 

7.  Corporations •sISM I)— «toekbold«r»' rights 
to  •xamlne  books  not  absolute. 

The  right  of  a  stockholder  under  Clomp. 
Lawa  1917,  |  879,  to  inspect  the  books  of  a 
corporation,  is  not  absolute  under  all  circum- 
stances; but  there  may  be  conditions  under 
which  the  corporation  can  deny  such  inspec- 
tion.! 

Appeal  from  District  Court,  Bait  Lake 
C!ounty;  John  F.  Tobin,  Judge. 

Proceedings  feu:  mandamus  by  O.  S.  God- 
dard  against  the  Oeueral  Beductlou  &  Chem- 
ical Company  and  others.  From  a  Judgment 
granting  the  relief  prayed  for,  defendants 
appeal.  Beversed  and  remanded,  with  direc- 
tions. 

Woolley  &  Fox,  of  Salt  Lake  City,  for  ap- 
pellants. 

Wm.  McCrea,  of  Salt  Lake  Oltjr,  tm  n- 
spcmdent. 

THURMAN,  J.  Plaintiff  Instituted  pro- 
ceedings in  the  district  court  of  Salt  Lake 
county  for  a  writ  of  mandate  to  compel  the 
defendants  to  permit  plalntitr  to  inspect  the 
books  and  records  of  the  defendant  <X)mpany, 
and  for  other  relief.  The  trial  court  granted 
the  relief  demanded  by  plaintiff,  and  defend- 
ants appeal. 

The  complaint,  in  substance,  alleges  that 
defendant  company  la'  a  corpora ti<m  having 
its  place  of  business  In  Salt  Lake  City ;  that 
said  company  la  required  to  keep  books  and 
"does"  keep  books  showing  Its  original  stock- 
holders, their  respective  interests,  the 
amoimt  paid  by  them  on  tfaeir  shares  of 
stock,  and  also  transfers  of  stock;  that,  in 
addition  to  said  books,  said  comi>any  has 
minute  and  record  books  showing  the  pro- 
ceedings ot  all  meetings  at  the  stoclcholders 
and  directors,  and  also  ledgers,  daybooks, 
and  Journals,  showing  the  business  conduct- 


>  Clawaon  t.  Clayton,  83  Utah,  266,  98  Pac.  T!S ; 
State  ex  rel.  v.  Silver  King  Consol.  Mining  C!o.,  87 
Utah,  68, 106  Pao.  680 ;  Kimball  v.  Dern,  88  Utah,  181, 
116  Pac.  28,  8S  L.  K.  ▲.  (N.  S.)  184,  Ann.  Caa.  ISUE, 
166. 
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ed  by  fhe  corporation,  ita  asaeta  and  liabili- 
ties, and  the  parposea  for  -vrblch  the  money 
belonging  to  the  corporation  haa  been  dis- 
bursed. It  Is  further  alleged  In  the  com- 
plaint that,  by  virtue  of  certain  statutes  re- 
ferred to  In  the  complaint,  plalntitT  as  a 
stockholder  has  the  absolute  and  unqualified 
right  of  access  to  the  books  of  the  corpora- 
tion at  any  reasonable  hour  for  the  purpose 
of  inspection.  The  complaint  further  shows 
that  plaintiff  made  repeated  applications  on 
different  occaslona  and  at  reasonable  hours 
for  permission  to  Inspect  the  books  of  said 
company,  and  that  said  permission  was  re- 
fused. 

Defendants  interposed  a  general  demurrer 
to  the  complaint,  which  was  OTerruled  by  the 
court  and  permission  given  to  answer.  The 
answer  was  duly  filed. 

As  plaintiff  moved  to  strike  certain  para- 
graphs of  the  answer,  as  numbered,  which 
motion  was  In  part  granted,  we  deem  it  ex- 
pedient, after  stating  the  admissions  and  de- 
nials In  the  answer,  to  set  out  the  affirmative 
matter  In  full.  Paragraph  1  of  the  answer 
admits  the  corporate  capacity  of  the  defend- 
ant company.  Paragrah  2  denies  that  plain- 
tiff is  a  bona  fide  stockholder  of  the  company. 
Paragraph  3  admits  that  tlie  corporation  is  re- 
quired to  keep  books.  Paragraph  4  doiles 
that  plaintiff  Is  entitled  to  the  absolute  and 
nnqnaUfied  access  to  the  books  and  denies 
that  plaintiff  has  bean  reused  access  to  the 
books  for  the  purpose  of  inspection.  Para- 
graph 5  doiies  that  plaintiff  was  denied  ac- 
cess on  the  particular  day  mentioned  In  the 
complaint  The  remaining  paragraphs,  as 
numbered,  so  far  as  material  here,  ara  aa  fol- 
lows: 

"(6)  Farther  answering  the  said  eomplaint, 
these  defendants  allege:  That  the  plaintiff, 
C.  S.  Ooddard,  is  and  has  been  for  a  nunber 
of  years  engaged  in  Salt  Lake  City,  Utah,  in 
the  business  of  operating  a  cut-rate  stock  bro- 
kerage business,  and  that  the  said  plaintiff  as 
such  cut-rate  stock  broker  obtained  possession 
of  a  certificate  for  2,000  shares  or  more  of  de- 
fendant corporation,  which  had  been  assigned  to 
a  certain  person  unknown  to  the  defendants, 
and  the  name  of  the  said  assignee  erased  by 
acid  by  the  plaintiff.  The  plaintiff  presented  the 
stock  certificate  so  mutilated  to  the  defendants 
for  transfer,  and  the  defendants  on  advice  of 
connsel  refused  to  make  such  transfer,  and 
thereupon  the  said  plaintiff,  and  at  various  times 
since,  threatened  ihat  unless  and  until  the  de- 
fendant made  such  transfer  that  he  would 
blackmail  the  defendants  through  the  mails  and 
newspapers  and  force  them  to  make  such 
transfer  by  such  methods.  Said  plaintiff  there- 
upon demanded  to  see  the  books  of  the  corpo- 
ration and  was  permitted  so  to  do  and  proceed- 
ed to  and  made  a  list  of  the  stockholders. 

"(7)  The  said  plaintiff  has  never  request- 
ed and  been  refused  access  to  the  books  of 
the  corporation.  Plaintiff's  sole  request  is  to 
make  a  list  of  the  stockholders  of  the  defendant 
corporation  for  the  purpose  of  the  said  black- 
mail scheme  and  device,  and  also  for  the  pur- 


pose of  using  such  list  as  a  mailing  list  and  to 
sell  to  the  said  stockholders  of  the  defendant 
corporation  stocks  in  a  certain  other  company 
called  the  Congressional  Oil  Company. 

"(8)  By  ihe  lew*  of  Dtak,  ekapler  11  of  fke 
Special  Session  of  1919,  no  oompany  may  sell 
its  stock  in  the  state  of  Utah,  or  oiler  »am»  for 
saJe  in  the  state  of  Utah,  uHihout  having  com- 
plied with  the  provisions  of  such  law  and  re- 
ceived a  lioense  to  offer  its  itooh  for  sale  in  th« 
state  of  Utah. 

"(9)  The  said  Oonffreesional  OU  Company 
hat  not  oomplied  with  the  provisions  of  tuoh 
law. 

"(10)  7%«  said  plaintiff,  in  order  to  evado 
«<(ok  law  and  for  tho  saU  hlaokmoUinn  p«r- 
posoi  at  aforetaid,  \at  already  mads  s  partial 
list  of  ihe  ttoekhcMort  of  the  defendant  eorpo- 
ration  and  it  engaged  in  the  tutinett  of  tend- 
ing through  the  molls  to  the  taid  ttoekh<Mer» 
literature  tigned  with  hit  name  urging  the  taid 
stoekholdert  to  but  f  A«  taid  Congrettional  Oit 
stock,  and  thete  defendantt  allege  that  U  is  the 
purposes  and  intention,  of  the  taid  plaintiff  to 
make  a  further  list  of  the  stookholders  of  the 
defendant  oorporation  and  to  further  eiroularize 
them  and  offer  them  for  tale  the  taid  stock  in 
the  lafd  Congrettional  OU  Company  and  in  do- 
fianoo  of  the  law  of  the  ttaie  of  Utah  at  aforo- 
taid, 

"(11)  Defendants  further  aUege  that  the  de- 
fendants are  engaged  in  the  business  of  equip- 
ping and  operating  their  plant  for  the  generaf 
chemical  reduction  of  ore  at  Salt  Lake  City  and 
the  manufacture  of  paint  and  to  raise  funds  for 
such  purpose  haa  sold  a  large  amount  of  treaa- 
ary  stock  of  the  said  corporation  on  contracts 
and  part  payments,  and  the  plaintiff,  actuated 
with  malice  as  aforesaid  and  for  his  own  bene- 
fit, haa  and  is  sending  through  the  mails  rep- 
resentations to  the  said  stockholders  to  induce 
them  to  breach  their  contracts  with  the  defend- 
ant corporation  and  to  buy  such  stock  from  the 
plaintiff  to  his  gain. 

"(12)  That  hy  virtue  of  the  provltiont  of  tho 
statutes  of  the  state  of  Utah  made  and  provid- 
ed and  particularly  section  8351  and  833i  of 
the  Compiled  Laws  of  Utah  1917,  it  it  unUiso- 
ful  for  any  person  to  print  or  puhlish  mislead- 
ing or  fraudulent  advertisements,  and  defend- 
ants allege  that  the  said  plaintiff  in  violtttion  of 
such  laic  is  using  the  said  list  of  stookholders 
of  the  defendant  oorporation  to  print  and  tend 
through  the  mails  to  the  said  stoekholdett  mit- 
leading  and  fraudulent  advertisements. 

"(IS)  Defendants  allege  that  such  purposes 
on  the  part  of  the  plaintiff  are  unlawful,  and 
that  the  sole  purposes  of  the  plaintiff  in  seeking 
a  writ  of  mandate  herein  is  to  enable  him  to 
obtain  a  further  list  of  stockholders  of  defend- 
ant corporation  for  the  three  aforesaid  purpos- 
es, and  defendants  allege  that  the  plaintiflTs 
purposes  are  unlawful  as  aforesaid,  and  the 
plaintiff  ta  not  entitied  to  be  permitted  to  make 
such  list  of  stockholders  of  the  defendant  cor- 
poration or  to  have  access  to  the  stock  ledger  oi 
said  defendant  corporation  for  such  purposes." 

Plaintiff  moved  to  strike  from  the  answer 
all  of  paragraph  6,  all  of  paragraph  7,  be- 
ginning with  the  word  "plaintilTs,"  In  Une 
three  thereof,  and  all  of  the  succeeding  para- 
graphs of  the  answer.  The  court  granted 
the  motion  as  to  paragraphs,  8,  9,  10,  and  i:^ 
aud  denied  it  as  to  the  remainder. 
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TbB  matter  Italicised  in  our  statement  of 
tlie  answer  Indicates  tbe  paragraphs  strick- 
en by  fb.9  court  As  to  tbe  remaining  para- 
graphs the  coort  rendered  Judgment  on  tbe 
pleadings. 

Defendants  assign  as  error  tbe  oyerrullng 
of  tbe  demurrer  to  tbe  complaint,  tbe  strik- 
ing out  of  portions  of  tbe  answer,  and  tbe 
entry  of  judgment  on  tlve  pleadings. 

The  alleged  errors  wUl  be  considered  in 
the  order  above  stated. 

[1]  Tbe  defendants  demurred  to  the  com- 
plaint on  tbe  ground  that  it  doees  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Tbe  spedflc  ground  relied  on  by  de- 
fendants In  support  of  Its  demurrer  Is  that 
tbe  complaint  does  not  show  that  plaintiff  is 
a  bona  flde  stockholder  of  record.  Comp. 
laws  Utah  1817,  |  876,  referred  to  by  plain- 
tiff in  bis  complaint,  reads: 

"The  boolcs  of  every  conwration  organised 
under  the  laws  of  this  state  most  be  so  kept 
as  to  show  the  Miginal  stockholders,  their  in- 
terests, the  amount  paid  on  their  shares,  and 
all  transfers  thereof;  all  books  of  any  corpo- 
ration sbaU,  at  all  reasonable  hours,  lie  sub- 
ject to  the  inspection  of  any  tona  fide  ttoob- 
holder  of  record."     (Italics  onrs.) 

It  Is  a  matter  of  common  knowledge  that 
In  every  corporation  there  may  be  stoddiold- 
ers  not  of  record  as  well  as  stockholders  of 
record.  Such  persons  may  be  bona  flde 
stockholders  and  entitled  to  certain  rights  as 
such,  but  they  are  not  "bona  flde  stockhold- 
ers of  record."  Inasmuch,  therefore,  as  fliere 
may  be  stockholders  in  a  corporation  who 
do  not  come  within  the  dass  to  whom  the 
absolute  right  of  inspection  Is  given,  it  can- 
not be  successfully  contended  In  a  manda- 
mus proceeding  to  enforce  the  right  of  in- 
spection that  tbe  complaint  is  sufficient 
where  it  falls  to  show  that  tbe  plaintiff  comes 
within  tbe  class  to  whom  tbe  right  of  in- 
spection is  given. 

OThe  proviso  contained  tn  section  878  of 
the  same  statutes  throws  additional  light  up- 
on tbe  question  presented  here.    It  reads : 

"Provided,  that  for  the  purpose  of  votins, 
and  of  receiving  dividends,  and  of  levying  and 
collecting  assessments,  and  wherein  ihe  oorpo- 
raUon  i»  othenoite  imteretted,  the  holder  of 
record,  as  shown  by  its  books,  shall  be  treated 
and  considered  as  the  bolder  in  fact,  and  the 
tramferee  ahaJl  have  no  riehU  or  eUainu  a* 
againat  the  corporation  until  trantfer  thereof 
be  made  upon  the  Itooke  o/  the  eorporation  or 
a  new  certificate  be  issued  to  him."  (Italics 
onrs.) 

By  the  proviso  Just  quoted  certain  rights 
are  recognized  In  stockholders  of  record  not 
accorded  to  other  holders  of  stock.  Among 
the  rights  so  accorded  la,  in  our  opinion,  the 
very  right  tn  question  here.  It  must  be  as- 
sumed that  tbe  cori>oratlon  is  Interested  in 
tbe  matter  of  allowing  its  books  and  records 
to  be  inspected.  Tbe  absolute  right  of  In- 
19SP.-70 


spectiLon    is   tbereftHre  limited    to   those   to 
whom  the  stock  has  been  transferred  on  tbe 
books  of  the  company. 
In  10  Cyc.  at  page  961,  It  is  said: 

"No  person  can  '  claim  the  right  to  inspect 
the  books  of  the  corporation  as  between  himself 
and  the  company,  that  is  to  say,  who  is  not 
registered  as  a  sliareholder  on  the  company's 
books." 

Tbe  note  referred  to  in  tbe  text  cites  Mat- 
ter of  Beiss,  80  Misc.  Rep.  234,  62  N.  T.  Supp. 
145,  tbe  opinion  In  which  sustains  tbe  text 

The  same  doctrine  is  announced  in  7  R. 
C.  L.  at  page  325  as  follows: 

"The  holder  of  shares  in  a  corporation  is  not 
entitled  to  exercise  the  right  to  liisi>ect  the 
books  of  the  corporation,  given  him  by  statute, 
until  he  has  had  transfer  of  stock  to  him  en- 
tered upon  tbe  books  of  the  company." 

No  authority  is  dted  by  resjiondent  con- 
travening tbe  doctrine  thus  announced  and 
In  our  opinion,  under  a  statute  like  ours, 
none  can  be  found. 

[2]  It  is,  however,  insisted  by  counsel  for 
respondent  that  the  question  should  have 
been  raised  by  special  demurrer  directing 
the  attention  of  tbe  trial  court  to  the  precise 
point  relied  on.  This  would  be  true  if  tbe 
complaint  was  defective  in  matter  of  form 
Instead  of  matter  of  substance.  A  good  com- 
plaint as  against  a  general  demurrer,  is  one 
in  which.  If  all  the  material  facts  stated  are 
true,  the  plaintiff  is  entitled  to  tbe  relief  de- 
manded, or  other  relief  within  tbe  purview  • 
of  the  complaint 

In  the  case  at  bar  all  tbe  allegations  of 
tbe  complaint  may  be  uncontrovertlbly  true, 
and  yet  plaintiff  faUs  to  bring  himself  with- 
in the  statute  which  entitles  him  to  relief. 

[3]  In  support  of  bis  complaint  respond- 
ent makes  tbe  further  contention  that  the  al- 
ternative writ  Issued  recites  tbe  fact  that 
plaintiff  is  a  "bona  flde  stockholder  of  rec- 
ord," and  that  the  alternative  writ  should  be 
treated  as  a  pleading.  If  so  treated,  re- 
spondent contends,  the  pleading,  as  a  whole, 
is  sufficient  and  the  demurrer  was  properly 
overruled.  This  contention  of  respondent  as  . 
far  as  tbe  writer  is  informed,  has  never  bad 
recognition  In  this  Jurisdiction.  We  are  re- 
ferred to  no  case  so  holding.  The  uniform 
practice  hitherto  has  been  to  treat  the  affi- 
davit of  tbe  plaintiff  In  a  case  of  this  kind 
as  In  the  nature  of  a  complaint  and  tbe  al- 
ternative writ  Issued  thereon  merely  as  pro- 
cess to  bring  the  defendant  Into  court  unless 
he  complies  with  its  demands. 

We  know  of  no  reason  in  the  present  case 
for  departing  from  tbe  usual  practice.  The 
demurrer  to  tbe  complaint  should  have  been 
sustained. 

As  the  judgment  must  be  reversed  and  tbe 
case  remanded  for  further  proceedings,  it 
becomes  necessary  to  dispose  of  tbe  otbor 
matters  complained  of. 
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Appellants  assign  as  error  the  order  of  the 
court  striking  paragraphs  8,  8,  10,  and  12 
from  the  answer. 

Paragraph  8  refers  to  the  law  of  1919  pro- 
viding that  no  corporation  Is  permitted  to 
seU,  or  ofTer  for  sale,  its  stock  In  the  state  of 
Utah  wltboat  receiving  a  license  or  comply- 
ing with  the  provisions  of  the  law. 

Paragraph  9  alleges  that  a  certain  corpo- 
ration, the  Congressional  Oil  Ck>mpan7,  has 
not  complied  with  the  law. 

Paragraph  10  alleges  that  plain  UfT  In  order 
to  evade  the  law,  and  tor  blackmailing  pur- 
poses, has  made  a  partial  list  of  defendants' 
stockholders  and  Is  engaged  In  sending 
through  the  malls  to  them  literature  signed 
with  his  name  urging  them  to  buy  Congres- 
sional Oil  stock.  It  Is  also  alleged  that  It  Is 
the  purpose  and  intention  of  said  plalntlfT  to 
make  a  further  list  of  said  stockholders  and 
to  further  circularize  and  offer  for  sale  said 
Congressional  Oil  stock  in  defiance  of  the 
state  law. 

[4]  It  does  not  appear  from  the  para- 
graphs mentioned  that  the  Congressional  Oil 
Company  has  offered  Its  stock  for  sale,  or 
that  It  is  engaged  In  the  business  of  selling 
Its  stock,  or  that  It  Intends  so  to  do  without 
complying  with  the  law.  No  charge  is  made 
against  the  Congressional  Oil  Company  In 
these  respects,  and  as  far  as  plalntlfT  is  con- 
cerned as  an  Individual  he  Is  not  within  the 
purview  of  the  law.  The  law  prohibits  cor- 
porations only,  and,  as  before  suggested,  no 
charge  Is  made  against  the  corporation. 

[5]  Paragraph  12  refers  to  certain  sections 
of  the  statute  making  it  unlawful  for  any 
person  to  print  or  publish  misleading  or 
fraudulent  advertisements.  It  Is  then  alleg- 
ed that  the  plaintiff  In  violation  of  such  law 
Is  using  a  list  of  the  stockholders  of  the  de- 
fendant company  to  send  through  the  malls 
to  them  misleading  and  fraudulent  advertise- 
ments. What  these  advertisements  are,  and 
whether  or  not  they  are  fraudulent  and  mis- 
leading, the  court  has  no  means  of  deter- 
mining from  any  specific  allegation.  Neither 
does  it  appear  that  the  allegations  In  para- 
graph 12  have  any  relevancy  or  materiality 
whatever  as  a  defense  to  the  action. 

The  trial  court  did  not  err  in  striking 
these  paragraphs  from  the  answer. 

Appellants  also  assign  as  error  the  order 
of  the  court  rendering  Judgment  on  the 
pleadings.  As  far  as  this  assignment  Is  con- 
cerned, it  must  be  conceded  that  the  court 
erred  in  entering  Judgment  on  the  pleadings 
for  the  reason  that  the  complaint,  as  hereto- 
fore determined,  does  not  state  sufficient 
facts.  But  assuming  that  the  complaint  Is 
invulnerable  as  against  the  demurrer  Inter- 
posed, the  question  Is:  Do  the  remaining 
paragraphs  of  the  answer  state  facts  suffi- 
cient to  constitute  a  defense?  In  determin- 
ing this  (Question  the  admissions  and  denials 
In  defendants'  answer  must  be  considered  as 


well  as  the  matter  set  up  as  an  af&rmative 
defense.  If  the  matter  contained  in  the  ad- 
missions and  denials  is  not  materially  quali- 
fied by  the  matter  affirmatively  alleged,  wa 
have  no  difficulty  in  determining  that  the  an- 
swer is  sufficient,  for  It  Is  doiled  that  the 
plaintiff  Is  a  bona  fide  stockholder  and  also 
denied  that  plaintiff  was  refused  permlsslfm 
to  Inspect  the  books.  This,  If  true,  constitutes 
a  complete  defense.  The  question  is,  however : 
Does  the  affirmative  matter  alleged  so  far 
quaUfy  the  admissions  and  denials  as  to  ren- 
der the  answer  insufficient  as  a  whole? 
Even  in  the  affirmative  matter  of  the  answer, 
it  is  alleged  that  plaintiff  was  permitted  to 
see  the  books  and  that  he  then  proceeded 
to  make  a  list  of  the  stockholders.  It  Is 
also  affirmatively  alleged  that  plaintiff  had 
never  requested  and  been  refused  access  to 
the  books  of  the  corporation.  For  these  rea- 
sons we  are  of  the  opinion  it  was  not  a  case 
for  Judgment  on  the  pleadings  and  that  the 
court  erred  in  rendering  such  Judgment 
Having  arrived  at  this  conclusion,  we  are 
only  Justified  in  proceeding  fnrtlier  on  the 
ground  that  as  the  case  will,  presumably,  be 
tried  again,  it  is  necessary  to  determine 
whether  certain  affirmative  matter  alleged  In 
the  answer  constitutes  a  defense  to  the  ac- 
tion. 

The  substance  of  the  allegations  material 
to  be  considered  in  the  remaining  paragraphs 
is  as  follows :  Defendants  allege  that  plain- 
tiff is  engaged  In  a  cut-rate  brokerage  busi- 
ness ;  that  plaintiff  obtained  a  certificate  for 
2,000  shares  of  stock  of  defendants'  compa- 
ny which  had  been  assigned  to  an  unknown 
person,  and  that  plaintiff,  by  means  of  add, 
had  erased  the  name ;  that  plaintiff  had  pre- 
sented the  stock  so  mutilated  to  the  defend- 
ants for  transfer,  wliich,  on  advice  of  coun- 
sel, was  refused;  that  since  said  refusal 
plaintiff  at  various  times  has  threatened  to 
bladanall  defendants  through  the  mall  and 
newspapers  and  by  such  means  force  a  trans- 
fer of  the  stock ;  that  plaintiff  was  permit- 
ted to  see  the  books  and  proceeded  to  make 
a  list  of  the  stockholders;  that  plaintiff  has 
never  requested  and  been  refused  an  inspec- 
tion of  tbe  books;  that  his  sole  request  Is 
to  make  a  list  of  the  stockholder^  .for  bladc- 
malllng  purposes  and  use  such  list  as  a 
blackmailing  list  and  to  sell  to  the  stock- 
holders of  the  defendants  stock  In  the  Con- 
gressional Oil  Company ;  that  defendants  are 
engaged  in  equipping  their  plant  for  the  gen- 
eral reduction  of  ore  in  Salt  Lake  City  and 
the  manufacturing  of  paint,  and  to  raise 
funds  for  such  purpose  have  sold  a  large 
amount  of  treasury  stock  of  said  company  on 
contracts  and  part  payments;  and  that 
plaintiff,  actuated  with  malice  and  for  his 
own  benefit,  has  sent  through  the  mails  rep- 
resentations to  defendants'  stockholders  to 
Induce  them  to  breach  their  contracts  with 
the  defendants  and  buy  stock  from  the  plain- 
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tiff.  Filially,  defeadants  allege  that  inch 
parposes  are  nnlawfnl  and  that  plalntUTs 
sole  pvirpose  in  seeking  the  writ  of  mandate 
1b  to  enable  him  to  obtain  a  further  list  of 
the  defendants'  stockholders  for  the  afore- 
said unlawful  purposes. 

The  foregoing  constitutes  the  propositions 
material  to  be  considered. 

[8]  While  It  Is  aUeged  that  plaintiff  Is  en- 
gaged In  a  cut-rate  stock  brokerage  business, 
the  materiality  of  such  allegation  Is  not  ap- 
parent Neither  does  It  appear  that  plain- 
tiff's erasure  of  the  name  of  the  unknown  as- 
signee from  the  stock  certificate  was  wrong- 
ful, for  It  may  have  been  done  with  the 
knowledge  and  consent  of  the  assignee.  The 
answer  nowhere  negatives  plaintiff's  right  to 
erase  the  name.  Defendants'  refusal  to 
make  the  transfer  and  plaintiff's  threat  to 
blackmail  the  company  become  utterly  im- 
material In  Tlew  of  the  allegation  that  plain- 
tiff was  permitted  to  see  the  books  and  that 
defendants  never  denied  his  request  to  in- 
spect them.  The  allegation  that  plaintiff  de- 
sired the  list  for  blackmailing  purposes  and 
has  mailed  the  list  to  defendants'  stockhold- 
ers to  sell  them  stock  In  the  Congressional 
Oil  Company  is  not  shown  to  have  been  im- 
proper much  less  unlawfuL  It  does  not  even 
appear  that  the  Congressional  Oil  Company 
was  a  competitor  of  the  defendant  company 
or  that  the  defendants'  business  would  be  in 
the  least  degree  affected  by  the  alleged  con- 
duct of  the  plaintiff.  Besides  this,  we  know 
of  no  legal  reason  why  a  mere  stockholder  of 
one  company  may  not  induce  other  stock- 
holders of  the  same  company  to  par(!hase 
stock  in  another  company  if  he  so  desires. 
The  fact  that  the  defendants  were  engaged 
In  selling  treasury  stock  for  legitimate  cor- 
porate purposes  did  not  preclude  plaintiff's 
right  to  induce  defendants'  stockholders  to 
purchase  stock  from  him,  even  If  It  did  in- 
directly affect  the  defendant  company.  The 
plaintiff,  at  most,  was  only  a  stockholder. 
He  was  not  a  director  and  held  no  position 
of  trust  towards  the  defendant  comi>any  or 
the  stodtholders  thereof. 

As  we  read  the  paragraphs  iflferred  to, 
there  is  no  act  of  misconduct  properly  charg- 
ed against  the  plaintiff.  It  is  true  that  de- 
fendants- repeatedly  allege  that  certain  acts 
were  unlawful,  but  no  specific  facts  are  al- 
leged In  support  of  their  conclusion.  The 
same  is  true  as'  to  the  term  "blat^mall"  and 
"blackmnlling"  appearing  promiscuously 
throughout  the  pleading.  No  facts  are  stat- 
ed in  support  of  the  conclusion. 

If  the  court  had  stricken  all  the  para- 
graphs  referred  to  in  the  motion  to  strike, 


except  as  to  the  afitanatlve  allegations  that 
defendants  permitted  plaintiff  to  see  the 
books  and  never  denied  his  request  to  in- 
spect them,  we  are  of  the  opinion  no  error 
would  have  been  committed. 

[7]  There  is  no  question  In  this  Jurisdic- 
tion as  to  the  right  of  a  bona  fide  stockhold- 
er of  record  to  Inspect  the  books  of  the  cor- 
poratl<ni.  The  right  has  been  upheld  in  sev- 
eral cases  decided  by  this  court  Clawson  v. 
Clayton  et  al.,  S3  Utah,  266,  93  Fac.  729; 
State  ex  rel.  v.  Silver  King  Consol.  Mining 
Co.,  87  Utah,  62,  106  Pac.  Q20;  KimbaU  v. 
Dem,  39  Utah,  181,  116  Pac.  28,  35  L.  R.  A. 
(N.  S.)  134,  Ann.  Cas.  1913B,  166.  In  the 
case  last  cited  the  court  in  concluding  Its 
opinion  said: 

"The  statute  gives  the  stockholder  the  ab- 
solute and  unconditional  right  to  inspect  the 
books  of  the  corporation,  and  It  is  the  duty  of 
this  court  to  give  it  snch  effect" 

We  are  not  inclined  to  give  this  language 
further  effect  than  Is  warranted  by  the  facts 
in  that  case.  In  that  case  the  facts  did  not 
Justify  a  denial  of  the  right,  and  therefore 
the  conclusion  reached  by  the  court  was  cor- 
rect But  that  there  may  be  conditions  and 
circumstances  which  would  Justify  the  cor^ 
poratlon  in  refusing  to  permit  an  inspection 
is  clearly  recognized  in  Clawson  v.  Clayton 
et  al.  supra,  and  by  practically  all  of  the 
authorities  cited  by  defendants.  Weihen- 
mayer  v.  Bitaer,  88  Md.  325,  42  Atl.  245,  46 
L.  R.  A.  446 ;  People  v.  Chicago  City  Ry.  Co., 
183  HI.  App.  283;  Knox  v.  Cobum,  117  Me. 
409,  104  Atl.  789 ;  Wlthlngton  v.  Bradley,  111 
Me.  384,  89  AU.  201;  Stone  ▼.  KeUogg,  165 
111.  192,  46  If.  E.  222,  66  Am.  St  Rep.  240 ; 
State  V.  Doe  Run  Lead  Co.  (Mo.  App.)  178  S. 
W.  298;  State  v.  German  Mutual  Ufe  In& 
Co.,  169  Mo.  App.  354,  162  S.  W.  618. 

A  careful  consideration  of  these  cases 
quite  clearly  Indicates  the  conditions  and  cir- 
cumstances under  which  the  right  of  Inspec- 
tion may  be  denied.  They  also  conclusively 
demonstrate  that  defendants'  answer  In  the 
case  at  bar,  as  far  as  plaintllTs  alleged  un- 
lawful conduct  is  concerned,  does  not  state 
facts  sufficient  to  constitute  a  defense  to 
plaintiff's  action. 

For  the  reason  stated,  the  Judgment  is  re- 
versed, and  the  cause  remanded  to  the  trial 
court,  with  directions  to  permit  the  parties 
to  amend  their  pleadings,  if  they  desire,  and 
take  such  further  steps  as  may  be  in  accord- 
ance with  law.    Appellants  to  recover  costs> 

OORFMAN,  0.  J.,  and  FRICE,  WBBER,. 
and  OIDBON,  JJ.,  concur. 
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(67  Utah,  MO) 
MERRILL  V.  COON  et  «.     (N*.  3485.) 

(Supreme  Court  of  Utah.    D«e.  2,  UKiO.) 

1.  AppMl  and  error  «=s>655(2)— A  bill  of  «• 
ooptions  not  served  on  respondent*  must  bo 
stricken. 

Where  a  bill  of  exceptions  was  allowed  and 
settled  on  defendants'  initiatiTe,  withont  giving 
plaintiff  opportunity  to  examine  it  and  sug- 
gest amendments,  as  required  by  Oomp.  Laws 
1917,  §  6969,  and  such  right  was  not  waived,  the 
Supreme  Court  cannot  consider  it  against  the 
objections  of  the  plaintiff,  and  a  motion  to 
strike  the  bill  must  be  sustained. 

2.  Appsal  and  error  «=3639(l),  766  — Canse 
need  not  be  dismissed  for  violation  of  rules 
as  to  briefs  and  abstract  not  prejudicing  op- 
ponenL 

Where  noncompliance  of  appealing  defend- 
ants with  court  rules  in  presenting  and  filing 
the  abstracts,  briefs,  etc.,  have  in  no  way  prej- 
udiced plaintiff's  rights,  and  do  not  affect  the 
Supreme  Court's  Jurisdiction,  a  motion  to  dis- 
miss the  appeal  therefor  may  be  denied. 

8.  Appeal  and  error  ^saSSS— Where  bill  of  ex- 
ceptions Is  stricken,  and  the  pleadings,  find- 
ings, and  conclusions  support  Judgment,  It 
should  be  afflrmad. 

Where  a  bill  of  exceptions  has  been  strick- 
en, only  the  pleadings,  findings  of  facts,  and 
conclusions  of  law  may  be  considered,  and 
where  they  support  the  judgment  it  must  be 
affirmed. 

Appeal  from  District  Oirart,  Salt  Lake 
County ;  P.  C.  Evans,  Jadge. 

Action  by  Agnes  M.  Merrill  against  Charles 
Bugene  Coon  and  wife.  Judgment  for  plain- 
tiff,  and  defendants  appeaL    Affirmed. 

H.  3.  Fitzgerald  and  C.  B.  Morton,  both  of 
Salt  Lake  City,  for  appellants. 

B.  Clegg  and  Ben  Johnson,  both  of  Salt 
Lake  City,  for  respondent 

FRICK,  J.  The  plalnHft  commenced  this 
action  to  quiet  title  to  a  small  strip  of  ground 
which  is  specifically  described  In  her  com- 
plaint. The  complaint  Is  in  the  usual  form 
In  such  actions.  Defendants  In  their  answer 
denied  the  allegations  of  the  complaint,  and. 
In  a  counterclaim,  set  up  title  to  the  strip  in 
themselves,  and  asked  that  the  title  be  quiet- 
ed In  them.  The  case  was  tried  to  the  court 
without  a  jury.  All  the  Issues  were  found 
In  favor  of  plalntUf,  and  a  Judgment  entered 
quieting  the  title  to  the  strip  of  ground  In 
her,  and  enjoining  defendants  from  interfer- 
ing therewith,  and  defying  all  of  defendants' 
claims  to  said  strip  of  ground.  Defendants 
appeal  from  the  Judgment. 

[1]  The  plaintiff  interposed  a  motion  to 
Strike  the  bill  of  exceptions  for  the  reasons: 
(1)  That  It  was  not  served  on  plaintiff,  nor  on 
her  attorneys,  before  It  was  allowed  and  set- 


tled, as  proTlded  by  our  statute  (C«mip.  Laws 
IdlT,  I  6060);  and  (2)  that  no  notice  of  Its 
presentation  to  the  dJstriet  Judge  for  settle- 
ment was  given  as  required  by  the  same 
statute.  We  have  carefully  examined  the 
blU  of  exceptions,  and  can  discover  no  evi- 
dence from  which  we,  or  any  one  else,  could 
say  that  the  bill  as  proposed  by  defendants 
was  ever  served  on  plaintiff  or  on  her  coun- 
sel at  any  time,  as  required  by  the  aforesaid 
statute,  nor  Is  there  any  evidence  that  ser- 
vice thereof  was  waived. 

In  settling  a  proposed  bill  of  exoeptlons  It 
Is  Important  that  the  provisions  of  the  statute 
be  at  least  substantially  compiled  with.  The 
provision  of  the  statute  that  the  party  who 
proposes  to  settle  a  bill  of  exceptions  must, 
before  doing  so^  serve  his  proposed  bill  on  his 
adversary,  or  his  counsel,  so  that  ammd- 
ments,  if  any  are  desired,  may  be  proposed 
before  It  Is  presented  to  the  Judge  who  tried 
the  case  for  allowance  and  settlement.  Is  a 
very  important  provision,  and,  unless  waived 
by  the  adverse  party  or  his  counsel,  must  be 
compiled  with.  Every  party  to  an  action  who 
may  be  adversely  affected  by  the  appeal  must 
be  given  the  opportunity,  as  provided  by  our 
statute,  to  propose  any  amendments  to  tlie 
pnvoscd  bill  of  exceptions  before  It  is  al- 
lowed and  settled  and  finally  made  a  part  of 
the  record  on  appeaL  A  bill  of  exceptions 
which  is  allowed  and  settled  on  the  initia- 
tive of  one  party,  and  without  giving  his  ad- 
versary an  opportunity  to  examine  it  and  to 
suggest  amendments,  when  such  right  is  not 
waived,  cannot  be  considered  by  this  court 
against  the  objecticms  and  protest  of  audi  ad- 
versary. So  far  as  the  record  disposes  In 
this  case,  no  such  opportunity  was  given 
plaintiff,  nor  her  counsel;  hence  the  motion 
to  strike  the  bill  of  exceptions  upon  the  first 
ground  must  be  sustained.  In  view  of  that 
conclusion,  it  la  not  necessary  to  pass  upon 
the  second  ground  of  the  motion. 

[2]  A  motion  Is  also  Interposed  to  dismiss 
the  appeal  upon  the  ground  that  the  defend- 
ants have  not  comjdled  with  the  rules  of  this 
court  in  preparing  and  filing  abstracts,  briefli, 
etc.  While  it  Is  true  that  the  rules  of  this 
court  have  been  violated  In  several  partica- 
lars  at  least,  yet,  in  view  that  those  violations 
have  in  no  way  prejudiced  the  rights  of  the 
plaintiff  and  do  not  affect  the  Jurisdiction  ot 
this  court,  we  feel  constrained  to  deny  the 
motion  to  dismiss  the  appeaL 

[3]  In  proceeding  to  a  consldetatlon  of  the 
appeal.  It  Is  obvious  tihat  In  view  that  the  bill 
of  exceptions  has  been  stricken  there  la  noth- 
ing before  us,  except  the  irfeadings,  the  find- 
ings of  fact,  the  conclusions  of  law,  and  the 
Judgment  appealed  from,  nie  only  question, 
therefore,  that  we  can  review,  Is:  Do  the 
pleadings,  findings  of  fact,  and  cooclnslons 
of  law  support  the  Judgment?  In  our  opinion 
the  Judgment  Is  clearly  supported  by  the 
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pleadings,  findings  of  fact,  and  conduatons 
of  lev. 

In  view  of  that,  tbe  Judgment  staonld  be, 
and  it  accordingly  la,  affirmed,  with  costs. 

CORFMAN,  C.  J.,  and  WEBER,  QIDBON, 
and  THURMAN,  JJ.,  concur. 


(57  Vtab,  S») 
FITZGERALD  v. 


BOYLE  at  al.     (No.  3479.) 


(Supreme  Court  of  Utah.    Not.  29,  1920.) 

1.  Vendor  and  purchaser  9=>I8(I) — On  aocept- 
aaoe,  option  not  based  on  consideration  be- 
comes binding. 

Though  an  option  was  supported  by  no  con- 
sideration and  had  no  efficacy  greater  than  a 
continulog  offer,  which  might  be  witbdrawn  at 
any  time  before  acceptance,  it  becomes  bind- 
ing npon  acceptance  prior  to  Wittidrawal. 

2.  Vendor  and  pnrchaser  «=>  1 70  — Tender  of 
first  Installment  payment  sufflclent  without 
provision  for  seesrity. 

A  contract  for  the  purchase  of  lands,  pay- 
ment to  be  made  in  installments,  though  making 
no  proriaion  for  securing  deferred  Installmenta, 
is  enforceable  where  there  was  nothing  to  show 
that  the  purchaser  was  not  entirely  responsible 
and  there  waa  nothing  to  indicate  it  waa  ineq- 
uitable, so  that  a  tender  of  merely  the  first 
installment  payment  is  not  insufficient  because 
not  accompanied  by  sneh  security. 

3.  Brokers  «=i>65(5)— Contraot  bald  to  au- 
thorize broker  to  either  sell  ar  purchase  him- 
self. 

A  contract,  giving  plaintiff,  a  broker,  an 
option  to  purchase  lands  on  deferred  paymenta, 
a  stipulated  commission  to  be  paid,  held,  in 
view  of  the  provlaions  aa  to  finding  purchaser, 
to  give  plaintiff  the  right  either  to  sell  the 
property  as  a  broker  or  purchase  the  same 
himself. 

4.  Brokers  «=>ft9(5)— Broker  may  piirohase  for 
himself  from  owner,  where  owner  kaows  the 
facts. 

Agreement  1^  a  broker  with  an  owner,  giv« 
ing  the  broker  the  right  to  sell  on  commis8i<m, 
and  also  giving  him  the  right  to  purchase  the 
property  for  himself,  was  not  within  the  rule 
forbidding  a  broker  buying  from  or  aelling 
to  an  employer,  as  the  owner, '  by  roluntarily 
signing  the  contract,  must  know  that  it  pro- 
lidea  for  the  broker's  pnrchaae  tor  himself.^ 

6.  Brokers   4=>65  (5) —  Broker   authorized  to 

purchase  himself  Is  entitled  to  commission  la 

that  event. 

Where  a  contract  gave  a  broker  an  option 

to   purchase   himself  or  to  find  a  purchaser, 

be  is,  on  parchasing  property  himself,  entitled 

to  deduct  the  agreed  commission,  just  aa  if  he 

bad  negotiated  a  aale  to  third  person; 


>  Sort  T.  Strtsatellow,  46  Utab,  207,  143  Pac.  234 ; 
Kelabbor  t.  Realty  Aiboc,  40  Utah,  619,  124  Pac.  523. 


9.  Pleading  «=32I4(2)— Oemnrrar  admits  avsr- 
meats  well  pleaded. 
A  demurrer  admits  the  truth  of  all  aver- 
menta  well  pleaded. 

Appeal  from  District  Covaet,  Sevier  (coun- 
ty; J.  D.  Call,  Judge. 

Action  by  W.  D.  Fitzgerald,  doing  business 
under  the  name  Sevier  Real  Estate  Agency, 
against  Margaret  Boyle  and  another.  From  a 
Judgment  of  dismissal,  plalntUf  appeals.  Re- 
versed and  remanded. 

S.  3.  Bates,  of  Richfield,  and  Dey,  Hop- 
pangfa  &  Mark,  of  Salt  Lake  City,  for  appel- 
lant 

J.  H.  Erlcks(m,  of  Blcbfleld.  for  respond- 
ents. 


WEBER,  J.  Defendants'  general  demurrer 
to  plaintiff's  complaint  having  been  arustalned, 
and  plaintiff  not  desiring  to  amend,  this  ao 
tlon  was  dismissed.  Plaintiff  appeals  from 
tbe  Judgment  of  dismissal.  The  only  question 
Is  whether  the  facts  stated  in  tbe  complaint 
are  sufficient  to  constitute  a  cause  of  action. 

The  allegations  ot  tbe  complaint  are,  in 
substance:  That  plaintiff  la  engaged  In  tbe 
business  of  buying  and  selling  real  estate  in 
Richfield,  Ctab,  under  the  name  of  Sevier 
Real  Estate  Agency.  That  defendants  at  all 
times  mentioned  were  the  owners  of  certain 
premises  In  Richfield,  Utah.  TiULt  on  August 
9,  1918,  defendants  made  and  delivered  to 
plaintiff  an  agreement  In  writing  for  the  aale 
of  said  lands,  as  follows: 

'  "Know  all  men  by  these  presents,  that  Mar- 
garet Boyle  of  Richfield,  Sevier  county,  state 
of  Ctah,  the  first  party,  in  consideration  of  tbe 
undertaking  on  the  part  of  the  Sevier  Real 
Estate  Agency,  the  second  party,  to  find  a 
customer  to  purchase  herein  described  prop- 
erty. 

"The  first  party  hereby  gives  and  grants  unto 
the  second  party  or  its  assigns,  tbe  sole  op- 
tion and  right  to  purchase,  at  any  time  during 
one  year  from  date,  the  described  premises  for 
the  purchase  price  of  three  thousand  and 
noAOO  dollars;  terms,  $60.00  monthly  until 
fully  paid  with  8  per  cent,  interest  per  annum 
on  deferred  payments  to  be  paid  to  the  first 
party  at  tbe  office  of  the  second  party,  Rich- 
field, Utah,  upon  tbe  exerciae  of  this  option. 

"The  first  party  agrees  to  deliver  to  the  sec- 
ond party  a  certified  abstract  of  title  showing 
title  in  fee  simple,  together  with  a  good  and 
sufficient  deed  conveying  tbe  title  in  fee  to  the 
second  party  or  its  assigns,  at  any  time  it  is 
requested,  before  this  option  or  term  shall 
expire. 

"The  first  party  agrees  to  pay  second  party 
7  per  cent,  of  the  sale  price  as  commission  at 
the  time  a  sale  is  consummated. 

"Tbe  term  'customer'  as  used  herein  is  inter- 
preted to  mean  any  one  whom  the  second  par- 
ty shall  have  interested,  either  directly  or  in- 
toectly. 
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"The  first  party  agrees  that  this  option  shall 
not  terminate  nntil  the  expiration  of  ten  days' 
written  notice  to  the  second  party,  or  its  as- 
signs. 

"Description  of  Property. 

"One-half  of  one  full  lot,  together  with  Im- 
proyements  (two  hoases)  and  all  appurtenances 
thereon  located  on  the  S.  W.  corner  of  the  in- 
tersection of  Third,  East  and  First  Sonth 
streets,  Richfield,  Utah,  being  107^  feet  by 
214^  feet. 
,     "Water  right,  City  irrigation." 


The  complaint  further  alleges  that  under 
the  terms  of  said  agreement  plaintiff  became 
bound  upon  the  exercise  of  his  option  to  pay 
to  defendants  the  sum  of  $2,790.00,  in  month- 
ly Installments  of  $60,  together  with  8  per 
cent  interest  on  deferred  payments;  that 
thereafter,  on  or  about  the  31st  day  of  July, 
1019,  plaintiff  duly  exercised  his  option  to 
imrdiase  said  premises;  that  he  so  notified 
defendants  and  tendered  them  the  first  In- 
stallment of  $60,  and  demanded  that  defend- 
ants execute  and  deliver  to  him  a  deed  con- 
T^lng  the  title  In  fee  to  him,  but  that  de- 
toidants  then  and  there  and  ever  since  have 
refused  to  acc^t  the  money  so  tendered  and 
refused,  and  ever  since  have  refused  to  ex- 
ecute and  deliver  to  plaintiff  a  deed  for  the 
{tremlses;  that  plaintiff  Is,  and  at  all  times 
mentioned  has  been  ready,  able,  and  willing 
to  perform  said  agreement  and  now  oomes 
into  court  and  offers  to  pay  to  defoidants  all 
the  moneys  due  them  under  the  terms  of  said 
contract  and  to  secure  to  the  defendants  un- 
der the  contract  the  payment  of  the  install- 
ments to  become  due  hereafter;  that  by  rea- 
son of  the  refusal  of  defendants  to  convey 
said  premises  plaintiff  has  been  damaged  in 
the  sum  of  $600. 

[1]  The  first  objection  to  the  complaint  is 
that  no  consideration  passed  from  plaintiff  to 
defendants  In  payment  of  the  purported  op- 
tion. The  written  agreement  was  without 
consideration,  and  no  obligation  was  Imiwsed 
upon  the  signers  unless  before  withdrawal 
by  t)iem  it  was  accepted  by  plaintiff  accord- 
ing to  its  terms.  Not  being  supported  by  a 
consideration,  the  option  had  no  greater 
efficacy  than  a  continuing  offer.  0  S.  C.  L.  p. 
603,  par.  25.  So  long  as  the  offer  has  been 
neither  accepted  nor  rejected,  the  negotiation 
remains  open,  and  imposes  no  obligation  on 
dther  party.  The  one  may  decline  to  accept 
or  the  other  may  withdraw  his  offer,  but 
when  the  offer  is  accepted  according  to  its 
terms,  it  becomes  a  binding  contract.  When 
the  plaintiff  notified  defendants  of  his  elec- 
tion to  exercise  his  option  and  tendered  the 
first  Installment  of  the  purchase  price  under 
the  terms  of  the  contract,  and  demanded  that 
defendants  comply  with  their  agreement, 
what  had  before  been  a  mere  offer  In  writing 
became  a  contract  binding  upon  both  parties 
and  enforceable  by  either.   86  Cy&  624. 


[2]  It  is  argued  by  counsel  for  defendants 
that  because  the  complaint  contains  no  alle- 
gation that  an  offer  to  secure  the  deferred 
payments  was  made  at  the  time  the  $00  was 
tendered  and  a  deed  demanded,  a  sufficient 
tender  Is  not  pleaded.  The  complaint  pleads 
notification  to  defendants  of  plaintiff's  eleo- 
tion  to  accept  the  offer  or  exercise  his  op- 
tion, tender  of  the  first  payment  of  $60,  de- 
mand for  a  deed  conveying  the  prranises  de- 
scribed In  the  agreement,  and  the  refusal 
by  defendants  to  accept  the  money  so  ten- 
dered and  refusal  to  execute  and  deliver  any 
deed  to  the  premises.  It  Is  not  alleged  In  the 
complaint  that  security  for  the  deferred  pay- 
ments was  tendered  prior  to  the  time  the 
complaint  was  filed  In  court  The  purchase 
price  Is  $3,000,  payable  In  monthly  install- 
ments of  $60  per  month  until  fully  paid,  vrtth 
8  per  cent  Interest  per  annum  on  deferred 
payment^  No  security  Is  mentioned  In  the 
contract,  and  none  seems  to  have  been  coa- 
templated  by  the  parties  when  the  written  of- 
fer was  executed  and  delivered.  Defendants 
may  have  bad  such  faith  In  plaintifTs  Integ- 
rity and  in  his  ability  to  pay  that  they  de- 
sired no  security,  and  if  defendants  Inten- 
tionally entered  into  such  a  contract  it  Is  not 
for  courts  to  change  their  contract  nor  to  re- 
fuse enforcement  unless  it  be  unfair  or  in- 
equitable. It  cannot  be  said  from  the  coo- 
tract  Itself  that  it  is  unfair  in  its  terms. 
One  can  readily  i>ercelve  how  plaintiff  may 
have  such  high  standing  in  the  community 
that  those  dealing  with  him  would  be  satis- 
fied with  his  simple  word  of  honor,  and  that 
they  ml^t  prefer  that  to  a  bond  or  other  se- 
curity. If  the  contract  is  not  fair  and  equi- 
table under  the  facts  and  drcumstances  sur- 
rounding the  transaction,  that  is  an  issue 
ralsable  by  answer,  and  not  one  that  can  in 
the  present  case  be  determined  by  a  general 
denmrrer  to  the  complaint 

[3]  In  support  of  the  demurrer  it  Is  ftB> 
ther  ctmtended  that — 

"the  agreement,  if  anything  at  all,  is  only  a 
contract  for  the  employment  of  a  broker  upon 
oommission,  and  is  not  an  option  to  purchase, 
and  that  a  broker  who  sells  property  for  an- 
other, or  to  find  a  customer  to  purchase  real 
estate  for  another,  cannot,  under  such  a  i»n- 
tract,  become  the  purchaser  himself." 

[4]  Taking  the  contract  as  a  whole  and 
giving  effect  to  all  of  its  provisions,  we  are 
unable  to  avoid  the  conclusion  that  the  in- 
tention of  the  parties  clearly  was  to  give 
plaintiff  a  right  to  sell  on  commission,  and 
also,  at  the  same  time,  to  give  him  the  ri^it 
to  purchase  for  himself.  If  such  was  not 
the  Intenticm,  why  say,  "In  consideratioD  of 
the  undertaking  on  the  part  of  the  Sevier 
Beal  Estate  Agency  to  find  a  customer,"  and 
why  say,  "The  first  party  hereby  givea  and 
grants  unto  the  second  party  or  its  aairigni^ 
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the  sole  option  and  right  to  purchase"?  Such 
an  agreement  Is  not  within  the  rule  forbid- 
ding a  broker  buying  from  or  selling  to  an 
employer  because  defendants,  with  full  knowl- 
edge of  all  the  facts,  signed  the  agreement 
and  must  have  known  that  the  contract  pro- 
Tided  for  purchase  by  the  plaintiff  himself 
and  selling  by  him  to  purchasers. 

In  Burt  V.  Strlngfellow,  46  Utah,  207,  143 
Pac.  234,  Mr.  Justice  Frlck  said: 

"It  la  also  a  weU-established  doctrine  that 
one  and  the  same  person  may  enjoy  the  priv- 
ilege of  purchasing,  and  at  the  same  time  have 
the  right  of  selling  on  commigsion  either  per- 
sonal or  real  property.  See  cases  referred  to 
in  the  case  of  Neighbor  v.  Realty  Ass'n,  40 
Utah,  619,  124  Pac.  523." 

[{]  The  remaining  question  Is  whether 
plaintiff  was  entitled  to  a  commission  when  he 
himself  became  the  purchaser.  If  he  had  pro- 
cured a  cnstomer  who  had  purchased,  plain- 
tiff would  have  been  entitled  to  a  commission, 
and  defendants  would  have  received  the  $3,- 
000,  lees  the  commission.  They  are  In  ex- 
actly the  position  financially  that  they  would 
have  occupied  In  case  of  any  other  sale  made 
for  tbem  by  plaintiff,  and  that  thought  may 
explain  why  the  agreement  provided  for  a 
conunisslon  in  the  event  of  either  purchase 
or  sale.  What  was  said  on  this  subject  In 
Burt  T.  Strlngfellow,  supra,  is  applicable 
here; 

"It  seems  to  as  that  it  was  the  intention  of 

all  the  parties  to  the  contract  in  question  to 
grant  the  appellant  a  fixed  time  within  which 
he  had  the  exclusive  right  either  to  purchase  or 
sell  the  property  at  the  price  stipulated  in  the 
contract,  and  if  he  did  either  be  was  to  receive 
6  per  cent  of  the  selling  price  aa  a  commis- 
sion." 

[I]  It  win  be  observed  that  plaintiff  de- 
ducts all  of  his  connnission  from  the  purchase 
price.  It  seems  that  the  fair  thing  to  do 
would  be  to  deduct  the  commission  as  pay- 
ments were  made,  but  in  the  complaint  it  is 
alleged  that  the  total  amoimt  to  be  paid  de- 
fendants is  $2,790,  being  equivalent  to  an  al- 
legation that  the  commission  was  first  to  be 
deducted  from  the  purchase  price.  For  the 
purpose  of  disposing  of  the  demurrer,  the  al- 
legations of  the  complaint  must  be  accepted 
as  true,  and  the  complaint  is  therefore  not 
vulnerable  to  the  objection  last  mentioned. 

Our  conclusion  is  that  the  complaint  states 
a  caus^  of  action,  and  that  the  district  court 
erred  in  sustaining  the  demurrer.  The  Judg- 
ment is  therefore  reversed,  with  costs,  and 
the  cause  Is  remanded  to  the  trial  court  for 
further  proceedings. 

GORFMAN,  C.  J.,  and  FRIOK,  QIDBON, 
and  THIJRMAN,  JJ.,  concur. 


COAIi  ft  COKE  CO.  .  1111 
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BOZO  V.  CENTRAL  COAL  fc  COKE  CO. 
(No.  3509.) 

(Supreme  Court  of  Utah.     Dec.  2,  1920.) 

Conrts  «=395 (2)— Supreme  Coart  will  not  hold 
law  of  other  state  unoonstltutlonal,  where  It 
has  been  upheld  by  Supreme  Court  of  suoh 
state. 
In  view  of  the  holding  of  the   Supreme 
Coart  of  the  state  of  Wyoming  upholding  con- 
stitutionalil7  of  the  Wyoming  Workmen's  Com- 
pensation Act,  daimed  to  violate  the  federal 
Constitution,  and  in  view  of  the  right  to  test 
such  holding  by   an   appeal   to   the   Supreme 
Conrt  of  the  United  States,  the  Supreme  Conrt 
of  Utah  will  not  hold  such  law  to  be  unconsti- 
tutional. 

An>eal  from  District  C!ourt,  Weber  County ; 
A.  W.  Agee,  Judge. 

Action  by  Dan  B.  Bozo  against  the  (Central 
Coal  &  Coke  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

C.  R.  HolUngsworth  and  Joseph  E.  Evans, 
both  of  Ogden,  for  appellant 

M.  E.  Wilson,  of  Salt  Lake  City,  and  T.  S. 
Taliaferro,  Jr.,  of  Rock  Springs,  Wyo.,  for 
respondent 

FRICE,  J.  This  is  the  second  appeal  in 
this  case.  The  first  appeal  was  from  a  Judg- 
ment in  favor  of  the  plaintiff.  Bozo  v.  Cen- 
tral Coal  ft  Coke  Co.,  180  Pac.  432.  The  for- 
mer Judgment  was  reversed  by  this  court  up- 
on the  ground  that  the  district  court  had 
erred  in  holding  that  the  Wyoming  Work- 
men's Compensation  Act  (Laws  Wyo.  1916, 
c.  124)  was  unconstitutional  and  void,  and  for 
that  reason  sustained  the  demurrer  to  de- 
fendant's answer,  in  which  said  chapter  124 
was  pleaded  as  a  defense  in  bar  to  the  action. 
Chapter  124  aforesaid  was  adopted  pursuant 
to  an  amendment  of  the  Constitution  by  the 
people  of  Wyoming  in  Novanber,  1914.  In 
said  chapter  it  is  provided  that  the  relief,  if 
any  is  sought,  for  personal  injuries  in  the 
cases  covered  by  said  chapter,  must  be  ob- 
tained under  the  provisions  of  said  chapter, 
and  cannot  be  obtained  in  a  common-law  ac- 
tion like  the  one  commenced  by  the  plaintiff. 
The  district  court,  on  the  first  hearing,  how- 
ever, held  chapter  124  unconstitutional,  and 
ruled  that  the  answer  in  which  it  was  plead- 
ed as  a  defense  in  bar  was  of  no  avail,  and 
hence  that  the  answer  set  up  no  defense  to 
the  action.  The  defendant  appealed  from 
that  ruling  (Bozo  v.  Ontral  Coal  ft  Coke  Co., 
supra),  and  this  court  reversed  the  Judg- 
ment and  remanded  the  cause  to  the  district 
court,  with  directions  to  overrule  the  de- 
murrer, for  the  reason  that  said  chapter  124 
was  constitutional.  See  ZancaneUl  v.  Central 
Coal  &  Coke  Co.,  25  Wyo.  511,  173  Pac.  981, 
where  the  Supreme  Court  of  Wyoming  held 
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said  chapter,  to  be  constitutional.  The  cause 
was  accordingly  remanded  to  the  district 
court,  and  that  court.  In  accordance  with  the 
order  of  this  court,  overruled  the  demurrer 
to  the  answer,  held  that  chapter  124  afore- 
said was  a  complete  bar  to  the  action,  and 
entered  Judgment  In  favor  of  the  defendant, 
from  which  ruling  the  plaintift  now  appeals. 
The  assignments  of  error  all  relate  to  the 
court's  ruling  on  the  demurrer  to  the  an- 
swer as  aforesaid.  The  position  of  plaintltrs 
counsel  is  perhaps  best  stated  in  their  own 
language,  as  it  is  found  In  their  brief  in  the 
following  words: 

"The  appellant  says  that  the  Compensation 
Law  of  Wyoming  is  violative  of  the  federal 
Constitution,  because  it  does  not  furnish  the 
equal  protection  of  the  laws,  as  required  by 
the  Fourteenth  Amendment,  and  our  point  is 
this:  That  the  compensation  allowed  under 
the  law  is  bo  extremely  low  and  palpably  un- 
fair that  it  places  those  employes  coming  under 
the  provisions  of  the  statute  in  a  far  worse 
position  than  those  who  are  not  included  there- 
in. And  this  is  so  apparent  that  the  court 
can  say  it  is  tme  as  a  matter  of  law;  that 
the  court  can  say  that  the  Legislatnre,  in  the 
exercise  of  police  power,  has  passed  a  statute 
wUcb  is  onreasonaUe  and  in  effect  confisca- 
tory." 

In  view  of  the  decision  of  the  Supreme 
Court  of  Wyoming  holding  said  chapter  124 
constitutlcHial,  and  further  h(ddlng  that  It 
affords  plaintiff  the  only  remedy  to  wblcb  he 
Is  entitled,  we  shall  not  attempt  to  enlarge 
upon  the  reasons  why  we  follow  that  deci- 
sion. Moreover,  we  are  constrained  to  so 
hold  for  the  furdier  reason  that  the  plaintiff, 
If  he  so  desires,  may  test  the  question  raised 
by  him  by  appeal  to  the  Supreme  Court  of  the 
United  States.  The  question  raised  by  hUn 
necessarily  involves  a  federal  question,  and 
hence  we  refrain  from  pursuing  the  subject 
further. 

In  view  of  what  has  been  said,  it  follows 
that  the  Judgment  of  the  district  court  of 
Weber  county  should  be,  and  it  accordingly 
is,  affirmed,  with  costs  to  plaintiff. 


(68  Mont.  520) 

CAMPBELL  V.  ORIENTAL  TRADING   CO. 
(No.  3861.) 

(Supreme  Court  of  Montana.    Nov^  19,  1920.) 

L  Principal  and  agent  iS=3l23(7)  —  Evidence 
SDfflotent  to  sustain  finding  that  purchaser 
was  defendant's  agent. 

In  an  action  to  recover  the  purchase  price 
of  merchandise  sold  to  a  crew  of  worlsmen,  evi- 
dence held  to  sustain  a  finding  that  the  person 
ordering  such  goods  in  the  name  of  the  de- 
fendant had  authority  as  agent  to  do  so. 


2.  PrlRdpal  and  agent  C=3S9— Apparent  aD> 
thority  dedsoad  from  fasts  and  drcum- 
staaosa. 

The  apparent  authority  of  an  agent  to  act 
as  a  representative  of  his  principal  is  to  be 
gathered  from  all  the  facta  and  circumstances 
in  the  evidence,  and  ordinarily  that  is  a  qnes* 
tion  of  fact  for  the  determination  of  the  coort, 
or  the  jury,  as  the  case  may  be. 

3.  Corporations  «=9406(l)— Local  agsat  baa 
authority  to  enter  Into  coatracts  aeeessary  t» 
business. 

An  agent  to  whom  is  intrusted  the  manage- 
ment of  its  local  affairs  may  bind  the  company 
by   a   CMitract   necessary   and   proper  to   be 
made  in  the  prosecution  o(  its  bnsinesa. 
Brantly,  0.  J.,  assenting. 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  M.  Clemmta,  Judge. 

Action  by  P.  H.  Campbell  against  the  Ori- 
ental Trading  Company.  From  a  Judgment 
for  plaintiff  and  an  order  denying  a  new 
trial,  defendant  appealsL    Affirmed. 

Wm.  Wallace,  Jr.,  John  G.   Brown,  and 
T.  B.  Weir,  all  of  Helena,  for  appellant 
B.  Sel.  Hepner,  of  Helena,  for  respondent. 

OOOFEB,  J.  Tills  is  an  action  to  recover 
tar  merchandise  alleged  to  have  been  sold 
and  delivered  to  the  defendant 

The  Plaintiff  testiLfled  that  on  the  morning 
of  December  6, 1917,  H.  Tarada,  accomp|inied 
by  one  N.  Goto,  came  to  his  place  of  business 
In  the  ctty  of  Helma,  presented  a  card  upon 
which  was  printed  his  name  and  the  words 
the  "Oriental  Trading  Company."  introduced 
himself,  represented  himself  to  be  the  ag«it 
of  the  defendant,  and  stated  that  a  gang  of 
Japanese  labwers  employed  by  defendant 
were  working  in  and  about  the  tracks,  yards, 
and  roundhouses  of  the  Northern  Paciflc 
Railway  in  the  city  of  Helena,  and  that  gro- 
ceries and  other  supplies  Would  be  needed  for 
their  subsistence.  Addressing  the  plaintiff, 
he  said: 

"Xou  let  this  man  Goto,  who  is  foreman  of 
the  gang,  have  goods  and  charge  to  him.  Goto, 
extra  gang  No.  6,  and  send  the  bill  to  us  not 
later  than  the  26th  of  the  month,  and  we  will 
pay  for  the  goods." 

The  plaintiff,  rdylng  upon  the  statement  of 
Tarada,  delivered  to  Goto  goods  of  the  value 
for  which  this  suit  is  brought  On  December 
25,  obeying  the  directions  of  Tarada,  plaintiff 
mailed  to  defendant  at  Livingston,  "in  care 
of  H.  Tarada,  account  Oriental  Trading  Co.," 
a  bill  therefor.  A  period  of  several  wedcs 
having  elapsed  and  no  reply  thereto  having 
been  received,  the  plaintiff,  through  a  Hdaia 
bank,  drew  a  draft  directed  to  **H.  Tarada. 
account  Oriental  Trading  Co.,  Livingston, 
Montana,"  for  the  amount  of  the  bill,  which 
draft  was  later  returned  to  the  bank  unpaid. 
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[1]  nie  authority  of  Tarada  to  epeak 
tor  tbe  defendant,  and  to  fix  liability  upon  It 
for  the  goods  sold  and  delivered  to  Ooto,  Is 
the  Tltal  qneetlon  upon  which  this  appeal 
must  be  determined.  There  is  no  dispute  con- 
cerning the  sale  and  deiirery  of  the  goods. 
The  president  of  the  defendant  company  was 
sworn  as  a  witness  on  the  plaintlfTs  case, 
and  testified  that  be  knew  Tarada ;  that  Ta- 
rada  stayed  at  Livingston,  and  at  times  in- 
terpreted between  tbie  foreman  of  the  gangs 
and  the  men;  that  at  the  time  In  question  de- 
fendant maintained  a  branch  office  in  the 
city  of  Livingston,  in  this  state,  but  that  the 
main  office  of  the  company  was  at  Seattle, 
In  the  state  of  Washington ;  that  defendant 
was  under  contract  with  the  Northern  Pacific 
Hallway  Company  to  famish  to  It  gangs  of 
Japanese  laborers  to  work  upon  its  tracks 
and  elsewhere,  for  which  the  railway  com- 
pany paid  it  In  one  check ;  and  that  for  sup- 
plies purchased  upon  the  credit  of  his  com- 
pany for  the  use  of  the  gangs,  deductions 
were  made  and  the  balance  paid  to  each  of 
the  Japanese  laborers  upon  signing  the  pay 
roll.  This,  coupled  with  the  other  testimony 
in  the  record,  justified  the  district  court  in 
assuming  that  the  success  of  the  enterprise 
in  which  the  defendant  was  engaged  depend- 
ed upon  its  ability  to  keep  its  gangs  of  work- 
men up  to  a  given  standard  In  numbers  and 
efficiency  by  insuring  them  an  adequate  sup- 
ply of  food  and  clothing;  and  that  the  au- 
thority exercised  by  Tarada  In  pledging  the 
credit  of  the  defendant  to  that  end  was  es- 
sential and  Indispensable  to  the  carrying  out 
of  its  contract  with  the  railway  company. 
21  Buling  Oase  Law,  par.  88,  p.  864.  True, 
the  witness  did  not  spedflcally  admit  that 
Tarada  was  clothed  with  authority  to  an- 
swer for  the  defendant;  but  in  readilng  Its 
ultimate  conclusion  that  Tarada  actually  had 
authority  to  bind  the  defendant  to  pay  for 
the  goods  delivered  to  Goto,  the  trial  court 
had  the  right  to  assume  that  the  statements 
of  the  witness  that  It  was  Tarada's  duty  "to 
arrange  for  the  needs  of  the  gangs,"  and  "to 
get  things  in  shape  so  that  the  men  will  be 
taken  care  of  and  the  Oriental  Trading  Com- 
pany protected,"  taken  with  all  the  other 
evidence  before  it,  fairly  implied  that  fact 

[2,  3]  In  view  of  all  the  evidence  in  the  rec- 
ord, and  the  Inferences  properly  to  be  drawn 
from  It,  Including  the  failure  of  the  defend- 
ant to  disclaim  the  authority  exercised  -  by 
Tarada,  the  court  had  a  right  to  determine 
that  the  defendant  had  authorized  Tarada 
to  make  his  assurance  Its  own.  The  apparoit 
authority  of  on  agent  to  act  as  the  represent- 
ative of  his  principal  is  to  be  gathered  from 
all  the  facts  and  drcnmstances  in  evidence, 
and,  ordinarily,  that  is  a  question  of  fact  for 
the  determination  of  the  court,  or  the  Jury, 
as  the  case  may  be,  21  Uullug  Case  Law, 
par.  34,  i>p.  866,  857.    Were  the  rule  other- 


wise, agancy  wonld  be  Imposslbte  of  proof 
by  anything  less  than  a  direct  admission  of 
the  fact — something  the  adverse  party  may  be 
very  reloctant  to  make.  The  case  falls  with- 
in the  well-settled  principle  that  an  agent 
to  whom  Is  Intrusted  the  management  of  its 
local  affairs  may  bind  the  company  by  a 
contract  necessary  and  proper  to  be  made  In 
the  prosecution  of  its  business.  Trent  v. 
Sherlock,  24  Mont  256,  61  Pac.  650 ;  Spelmaa 
V.  Gold  Coin  M.  &  M.  Co.,  26  Mont  76,  66 
Pac.  697,  66  L.  R.  A.  640,  91  Am.  St  Rep. 
402;  General  Hospital  Society  v.  New  Haven, 
etc.,  Co.,  79  Conn.  681,  65  Atl.  1066,  118  Am. 
St.  R^.  173,  9  Ann.  Gas.  168. 

From  a  careful  review  of  all  the  evidence, 
we  are  convinced  that  the  trial  court  cor- 
rectly estimated  the  credibility  of  the  wit- 
nesses, the  weight  to  be  given  to  their  testi- 
mony, and  the  authority  actually  delegated 
to  Tarada.  We  have  carefully  considered  all 
the  other  questions  of  law  urged  In  the  brief 
of  counsel,  and  find  no  merit  In  any  of 
them. 

Our  conclusion  is  that  the  substantive  evi- 
dence in  the  record  Is  amply  sufficient  to 
uphold  the  Judgment  and  the  order  denying 
defendant  a  new  trial.  They  are  therefore 
affirmed. 

HOLLOWAT,  HDRLT,  and  MATTHEWS, 
JJ.,  concur. 

BRANTLY,  C.  J.  I  dissent  for  the  rea- 
son that  I  do  not  think  there  Is  sufficient 
proof  of  agency. 


(68  Uont.  624) 
MONTANA  MEAT  CO.  v.  ORIENTAL  TRAD- 
INQ  CO.     (No.  3862.) 

(Strpreme  Court  of  Montana.    Nov.  19,  1920.) 

Prinoipal  and  agent  «=>I23(7)— Parehaser  held 
euffloiently  shown  to  be  agent  for  defeadant. 
In  an  action  to  recover  for  meat  sold  to  a 
gang  of  workmen  employed  by  defendant,  evi- 
dence held  to  sustain  a  finding  that  the  person 
ordering  the  goods  had  authority  to  do  so  from 
the  defendant 

BranUf ,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  M.  Clements,  Judge. 

Action  by  the  Montana  Meat  Company 
against  the  Oriental  Trading  Company. 
From  a  Judgment  for  plain  tiff  and  an  order 
denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Wm.   Wallace,  Jr.,  John  O.  Brown,  and 
T.  B.  Weir,  all  of  Helena,  for  appellant 
H.  Sol.  Hepner,  of  Helena,  for  respondent 

COOPER,  J.  By  stlpulaUon  of  the  parties 
it  was  agreed  that  all  the  evidence  presented 
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In  case  No.  3861,  Campbell  v.  Oriental  Trad- 
ing Co.,  193  Pac.  1112,  should  be  admitted  and 
considered  by  the  court  in  the  present  case, 
and,  subject  to  the  objections  there  made, 
the  issues  of  both  law  and  fact  should  be 
determined  thereon. 

It  appears  in  the  testimony  that  Tarada, 
the  reputed  agent  of  the  defendant,  accom- 
panied by  N.  Goto,  foreman  of  extra  gang 
No.  6,  went  into  the  place  of  business  of  the 
plaintiff  and  made  representations  similar 
to  those  made  to  P.  E.  Campbell,  the  plain- 
tiff in  the  preceding  case,  viz.  that  he  was 
the  agent  of  the  Oriental  Trading  Company, 
and  that  he  desired  plaintiff  to  sell  and  de- 
liver to  Ooto  supplies  for  the  gang  under  his 
charge,  to  charge  them  to  him  (Goto),  and 
send  the  bill  to  "us"  not  later  than  the  25tb 
of  the  month,  and  "we"  would  pay  the  bill; 
that  after  some  discussion,  plaintiff  delivered 
the  goods  required  to  Goto,  and,  apprehend- 
ing that  difficulty  might  arise  if  the  account 
were  not  presented  before  December  25,  pay 
day,  on  December  15  plaintiff  forwarded  that 
account,  addressed  *)  "H.  Tarada,  agent  of 
the  Oriental  Trading  Company,  at  Livingston, 
Mont"  In  addition  to  the  evidence  considered 
in  the  preceding  case,  It  appeared  that  after 
some  conversation  over  long  distance  tele- 
phone with  some  person  in  the  office  of  the 
defendant  at  Livingston  a  check  was  for- 
warded from  that  place  In  payment  for  the 
goods  sold  to  Goto.  The  account  here  involv- 
ed covers  merchandise  sold  and  delivered  by 
plaintiff  to  defendant  between  December  15, 
1914,  to  February  3,  1916.  For  these  reasons 
and  those  given  in  the  opinion  In  case  No. 
3861,  Campbell  v.  Oriental  Trading  Co.,  193 
Pac.  1112,  the  Judgment  and  order  denying  a 
new  trial  are  affirmed. 

Affirmed. 

HOLLOWAT,  HURLT,  and  MATTHEWS, 
JJ.,  concur. 

BRANTLY,  C.  J.  I  dissent  for  the  reason 
that  I  do  not  think  there  la  sufficient  proof  of 
agency. 


(58  Moot  618) 

STATE  ex  rel.  CHICAQO,  M.  k  ST.  P.  RY. 

CO.  V.  GiBB,  JDStloe  of  the  Peace. 

(No.  4468.) 

(Supreme  Court  of  Montana.    Nov.  19,  1920.) 

1.  Justices  of  the  peace  ®=>  194 (I)— Certiorari 
does  aot  lie  If  a|H)eal  lies,  though  Inadequate. 

If  an  appeal  lies  from  a  justice  of  the 
peace,  certiorari  does  not  lie,  and  it  is  imma- 
terial under  the  statute  whether  appeal  af- 
fords an  adeqnate  remedy  or  not 

2.  Justices  of  the  peace  4=»l4l(2)^Appellate 
ooort  cannot  acquire  jnrlsdIotiOB  If  lower 
court  did  not  have  It. 

The  right  of  appeal  presupposes  jurisdic- 
tion in  the  lower  court  to  enter  a  judgment  or 


order  from  which  an  appeal  may  be  taken,  and, 
if  justice  eonrt  is  without  Jurisdiction,  n<me  is 
acquired  by  the  appellate  court  on  an  attempt- 
ed appeal. 

3.  Jastlcas  oT  the  peace  <S=>54(4)— Jurlsdlotloii 
held  lost  by  failure  to  eomply  with  statute 
as  to  time  of  trial  and  postponemauts. 
Where  issue  was  joined  in  dvil  action  in 
justice  court  in  March,  1918,  and  on  April  1, 
1919,  and  the  Justice  set  the  cause  for  April 
5,  but  on  that  day  made  an  entry  continninc 
the  case  "for  the  present,"  June  2  being  later 
fixed  as  the  day  of  trial,  on  which  day  the  jus- 
tice was  absent  from  the  city  and  the  cause 
was  then  set  for  trial  on  June  16,  when  de- 
fault Judgment  was  entered  for  plaintiff,  the 
justice  lost  jurisdiction  by  failing  to  comply 
with  Rev.  Code,  S§  7033-7037,  relating  to  time 
of  trial  and  postponements  in  justices'  courts. 

Appeal  from  District  Court,  (3uster  County ; 
Daniel  L.  O'Hern,  Judge. 

Certiorari  by  the  State,  on  relation  of  the 
Chicago,  MUwaukee  &  St  Paul  Railway  Com- 
pany, against  John  Glbb,  Justice  of  the  Peace 
in  and  for  Miles  Oity  Township,  Custer  Cioun- 
ty.  From  a  Judgment  setting  aside  a  Judg- 
ment of  the  Justice  court,  defendant  appeals. 
Affirmed. 

P.  F.  Leonard,  of  Miles  City,  for  appellant. 

MATTHEWS,  J.  Certiorari.  In  March, 
1018,  issue  was  Joined  In  a  civil  action  in  the 
Justice  court  at  Miles  City;  nothing  further 
was  done  in  the  case  until  April  1, 1919,  when 
the  Justice  of  the  peace  set  the  cause  for 
April  5,  but  on  that  date  made  an  entry  con- 
tinuing the  case  "for  the  present"  Later 
June  2,  1919,  was  fixed  as  the  day  of  trial, 
but  on  that  day  the  Justice  of  the  peace  was 
absent  from  the  city.  The  cause  was  then  set 
for  trial  on  June  16,  1919,  and  counsel  given 
written  notice  thereof.  On  June  16,  the  de- 
fendant not  appearing  within  one  hour,  judg- 
m«it  was  entered  for  the  plaintiff.  There- 
upon a  writ  of  certiorari  was  issued  out  of 
the  district  court  of  Custer  county,  return 
thereto  made,  and  a  hearing  had,  resulting  in 
a  Judgment  vacating  and  setting  aside  the 
Judgment  of  the  Justice  court.  This  appeal 
is  from  the  Judgment 

[1, 1]  1.  Appellant  contends  that — 

"The  court  erred  in  asHumlng  jurisdiction 
of  this  canse  by  certiorari  proceedings,  aa  the 
relator  had  adequate  remedy  by  appeal." 

If  an  appeal  lies,  certiorari  does  not  lie,  and 
it  is  immaterial,  under  our  statute,  whether 
appeal  affords  an  "adequate  remedy"  or  not 
State  ex  rel.  King  v.  District  Court  24  Mont 
494,  62  Pac.  820,  overruling  former  dedslons 
to  the  contrary.  However,  the  right  of  ap- 
peal presupposes  Jurisdiction  in  the  lower 
court  to  enter  a  Judgment  or  order  from 
which  an  appeal  may  be  taken.  If  the  lower 
court  la  without  Jurisdiction,  none  is  acquired 
by  the  appellate  court  on  an  attempted  ap- 
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peal.  Cbadwlck  ▼.  Cbadwlck,  6  Moot.  566, 
13  Pat  386;  In  re  Searies,  46  Mont.  322.  127 
Paa  902.  All  appeals  from  a  Jnstlce  court 
to  the  district  court  are  tried  anew  (Rer. 
Codes,  {  7122);  the  district  court  then  "sits 
as  a  Justice  of  the  peace  In  that  case,  and 
with  no  greater  Jurisdiction"  (State  ex  reL 
Grlssom  y.  Justtoe  Court,  81  Mont  268,  78 
Pac.  408). 

[3]  2.  Tb6  remaining  assignments  challenge 
the  correctness  of  the  judgment.  The  district 
court  found  that  the  Justice  court  lost  Juris- 
diction by  failing  to  comply  with  the  provi- 
slons  of  chapter  6,  tit  11,  pt  2,  of  the  Revised 
Code^  and  in  this  was  clearly  correct  This 
question  was  settled  in  State  ez  rel.  Akin  v. 
Williams,  50  Mont  584,  148  Pac.  333,  and  re- 
quires no  further  discussion. 

The  Judgment  is  affirmed. 

Affirmed. 

BRANTLT,  C.  J.,  and  HOLLOW  AY,  HXJB- 
LY,  and  COOPER,  JJ.,  concnr. 


(oS  MoDt.   62S) 

In  ra  BRUHNS'  ESTATE. 

BRUHNS  V.  BRUHNS  et  al. 

(No.  4231.) 

(Supreme  Court  of  Montana.     Dee.  6,  1920.) 

1.  Courts  ®=>I8— Jurisdiction  of  probate  courts 
conflned  solely  to  property  within  state. 

Jurisdiction  of  the  courts  in  Montana  in 
probate  matters  pertaining  to  real  estate  is 
confined  solely  to  proi>erty  situated  in  that 
state,  and  any  order  or  decree  affecting  realty 
in  another  state  is  a  nnllity. 

2.  Courts  €=3 13— California  probate  courts  can 
make  no  binding  ordsr  as  to  real  estate  la 
Montana. 

The  California  probate  courts  may  make  no 
binding  orders  pertaining  to  real  property  in 
Montana,  in  view  of  Rev.  Ck>des,  §  7919. 

3.  Courts  «=9 1 8 —  Probate  oourts  of  state 
where  decedent  was  resident  authorized  to 
make  orders  as  to  property  there  situated. 

Where  decedent  was  resident  of  California 
at  time  of  his  death,  the  probate  courts  of  that 
state  had  authority  to  make  orders  within  their 
jurisdictional  powers  relating  to  property  there. 

4.  Evidence  «s943  (4)— Courts  will  not  Judicial- 
ly notice  that  foreign  decree  was  made  under 
certain  foreign  statute. 

The  courts  of  Montana  cannot  take  judicial 
notice  that  a  decree  of  a  probate  court  in  Cali- 
fornia was  made  under  Code  CHt.  Proc.  CSaL 
I  1469. 

5.  Statntes  «=328 1— Foreign  statutes  must  be 
sofflclently  pleaded  and  proved  to  sustain 
rights  based  thereon. 

Where  rights  are  based  upon  the  statutes 
of  a  sister  state,  there  must  be  a  sufficient 
pleading  and  proof  thereof.- 


6.  Executors  and  administrators  i3=>523— Pro« 
bate  courts  of  limited  Jurisdiction  oannot  at- 
tack deereo  of  distribution  made  In  foreign 
state. 

Where  a  decree  of  distribution  was  made  in 
a  foreign  state  under  a.  foreign  statute,  it  can- 
not  be  attacked  in  the  probate  courts  of  Mon- 
tana;  they  being  courts  of  limited  jurisdiction. 

7.  Judgment  «=»8l8(4)--Callfornla  decree  con- 
elnsive  In  that  state  also  condnslve  as  to 
same  matters  In  Montana. 

It  will  be  assumed  that  a  court  in  Cali- 
fornia acted  within  its  jurisdiction,  and  that  its 
decree  was  in  accordance'  with  the  law  of  that 
state,  so  that  such  decree  is  conclusive  in 
Montana  in  every  matter  in  which  it  is  con- 
dusive  in  California,  in  view  of  the  full  faith 
and  credit  clause  of  the  federal  Constitution. 

8.  Executors  and  administrators  «=>523— De- 
oree  of  distribution  disregarding  foreign  de- 
cree held  not  erroneous. 

Where  one  died  in  California  leaving  prop- 
erty in  such  state  and  also  in  Montana,  and  the 
probate  court  of  California  distributed  all  of 
the  property  there  situated  to  the  widow,  a 
decree  in  Montana  distributing  the  property  in 
accordance,  with  statutes  of  Montana,  disre- 
garding the  distribution  of  the  California  prop- 
erty as  conclusive  on  all  the  heirs,  and  giving 
the  widow  one-third  of  the  property  in  Mon- 
tana and  two-thirds  to  the  cliUdren,  htid  not 
erroneous. 

Appeal  from  District  Court,  Custer  Coun- 
ty;   CO.  Hurley,  Judge. 

Proceedings  to  administer  the  estate  of 

Henry  Bruhns,  deceased,  wherein  Aline 
Bruhns  filed  objections  to  the  administrator's 
report  and  from  an  order  of  distribution, 
Paul  E.  Bruhns  and  others  tippeal.  Modi- 
fled  and  affirmed. 

Nichols  &  Wilson,  of  Billings,  for  appel- 
lants. 

George  W.  Farr,  of  Miles  City,  for  re- 
spondent 

HURLY,  J.  Henry  Bruhns,  a  resident  of 
CJallfomia,  died  in  that  state  intestate  in 
the  year  1914,  leaving  surviving  a  widow, 
this  respondent,  a-  daughter,  and  four  sons, 
appellants  herein.  At  the  time  of  his  death 
he  owned  property  In  California,  probated 
in  that  state  and  of  the  net  value  for  dis- 
tribution, in  the  sum  of  $1,280.82,  whldi, 
by  the  probate  court  of  the  county  of  his 
residence,  was  awarded  to  the  widow.  He 
also  owned  real  property  In  this  state,  wbidt 
was  sold  in  the  course  of  probate  proceedings 
In  Custer  county,  the  net  value  of  which  is 
$1,929.84.  The  administrator  appointed  in 
Montana,  In  making  bis  final  report  and  pM- 
tion  for  distribution,  alleged  that  under  the 
laws  of  C!allfomla  and  of  the  state  of  Monta- 
na one-third  of  all  the  property  of  the  de- 
ceased, after  the  payment  of  the  indebted- 
ness of  the  deceased  and  the  expenses  of 
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administration.  Is  regnlred  to  t>e  distributed 
to  the  widow,  and  tbe  remaining  two-thirds 
to  the  five  children  of  the  deceased  In  equal 
shares,  but  tfiat  the  said  widow  had  received, 
and  has  the  exclusive  benefit  of,  all  the  prop- 
erty of  the  deceased  within  said  state  of 
Gallfomla  to  tbe  exclusion  of  said  children, 
and  that  the  property  so  received  by  said 
widow  greatly  exceeds  in  value  the  one- 
third  Interest  in  all  the  property  of  the  de- 
ceased to  which,  under  the  law,  she  was 
entitled,  and  that  therefore  she  should  not 
have  dlstrlbnted  to.  her  any  part  of  the 
money  in  the  hands  of  the  Montana  admin- 
istrator. 

Bespondent  filed  her  objections  to  snch 
report  on  the  ground  that  the  order  of  the 
California  court  In  setting  aside  all  of  the 
property  In  that  state  to  her  was  made  In 
accordance  with  the  laws  of  that  state  and 
is  condnslve  on  all  the  heirs  of  the  deceased, 
and  she  asserts  her  right  to  receive  one- 
third  of  the  residue  of  the  Montana  property, 
regardless  of  the  fact  that  all  of  the  Cali- 
fornia property  was  awarded  to  her. 

After  hearing,  the  court  sustained  the  ob- 
jections of  the  respondent  and  distributed  the 
estate,  awarding  her  one-third  and  the  re- 
maining two-thirds  to  the  children.  By  an 
oversight,  however,  the  name  of  Paul  B. 
Bmhns  was  omitted  from  said  award,  and 
it  Is  conceded  by  appellants  and  respondent 
that  his  name  should  be  Included  as  one  of 
the  distributees. 

Copies  of  the  inventory  of  the  property, 
decree  of  distribution,"  and  final  discharge 
of  the  administrator  in  California  are  an- 
nexed to  the  final  reiwrt  In  the  Inventory 
are  Included  sundry  Items  of  real  and  per- 
sonal property,  of  the  appraised  value  of 
$1,468.82.  The  inventory  contains  the  recit- 
al: "The  estate  mentioned  In  the  foregoing 
Inventory  Is  community  property."  The  de- 
cree of  distribution  recites  that  the  net  value 
of  the  estate  Is  less  than  $1,600,  "that  the  said 
surviving  widow  does  not  have  a  maintenance 
derived  from  her  own  property  equal  to  tbe 
said  estate  of  said  deceased,''  and  then 
awards  to  her  the  entire  estate  In  California. 

We  are  in  effect  asked  to  hold  that  the 
proceedings  In  California  In  awarding  the 
property  to  the  widow  were  under  statutory 
provisions  similar  to  those  found  In  our  sec- 
tion 7513,  Revised  Codes ;  the  California  sec- 
tion being  section  1489  of  the  Code  of  Civil 
Procedure. 

^The  position  of  appellant  Is  that  the  pro- 
vision found  in  each  of  the  above  statutes 
for  summary  disposition  of  estates  of  in- 
testates when  "It  appears  that  the  value  of 
the  whole  estate  does  not  exceed  fifteen 
hundred  dollars,"  means  the  whole  estate 
wherever  situated,  and  therefore  that  the 
value  of  the  "whole  estate"  exceeds  $1,500, 
in  consequence  of  which  It  follows  that  the 
California  decree  was  erroneous,  and  tliat 


In  tbe  proceeAngi  here  appellants  should 
be  allowed  to  have  deducted  from  the  widow's 
distribatlye  share  of  the  Montana  property 
a  sum  Boffldait  to  enable  the  sons  and  daugh- 
ter of  the  deceased  to  obtain,  so  far  as  the 
proceeds  of  the  estate  will  permit,  their  two- 
thirds  Interest  in  the  valiM  of  tbe  properties 
In  the  two  states. 

[1-8]  We  do  not  deem  It  necessary  to  dte 
authorities  to  the  effect  that  jurisdiction 
of  the  courts  In  Montana  In  probate  matters 
pertaining  to  real  estate  Is  confined  solely 
to  property  situated  in  this  state,  and  that 
any  order  or  decree  affecting  realty  in  an- 
other state  would  be  a  nnlUty.  Likewise 
the  California  probate  courts  may  make  no 
binding  orders  pertaining  to  real  property  In 
this  state.  See  section  7919,  Revised  Codes. 
The  deceased  having  been  a  resident  of  Cali- 
fornia at  the  time  of  his  death,  the  probate 
courts  of  that  state  were,  of  course,  authoris- 
ed to  make  any  orders  within  their  juris- 
dictional powers  relating  to  decedent's  prop- 
erty there,  subject  to  attack  only  upon 
grounds  not .  pertinent  to  a  decision  of  this 
case. 

So  far  as  appears  from  the  record,  we  do 
not  learn  that  the  children  of  deceased  par- 
ticipated in  the  California  proceedings,  nor 
that  any  reference  was  made  to  the  Montana 
lands,  nor  that  ilny  appeal  has  been  taken 
from  any  of  the  mders  of  that  court,  and 
we  assiune  that  the  same  are  In  full  force 
and  effect 

[4,  S]  While  it  may  be  that  the  decree  is 
California  was  made  under  the  prorlslonr 
of  the  statute  above  referred  to  (though  the 
statement  Is  made  In  the  Inventory  that  the 
property  was  community  property,  an  own- 
ership not  recognized  In  this  state),  we  are 
not  permitted  to  take  judicial  notice  that 
it  was  so  made.  We  could  as  well  assume 
that  the  property  was  exempt  from  execution, 
and  that.  In  accordance  with  the  provldons 
of  sections  1465  and  1468  of -the  Callfomls 
Code  of  Civil  Procedure  (our  sections  7509 
and  7512),  the  conrt  awarded  the  same  to 
the  surviving  widow.  However,  we  may 
not  indulge  in  either  of  such  assumptions. 
Where  rights  are  based  Upon  the  statutes 
of  sister  states,  there  m^st  be  a  sufficient 
pleading  and  proof  thereof.  Bank  of  Com- 
merce V.  Fuqua,  11  Mont.  285,  28  Pac.  291, 
14  I/.  R.  A.  588,  28  Am.  St  Rep.  461;  Mc- 
Knight  V.  Oregon,  etc.,  R.  R.  Co.,  33  Mont 
40,  82  Pac.  661. 

[6,  7]  But,  conceding  that  the  decree  was 
made  under  the  statute  referred  to  by  ap- 
pellants, we  know  of  no  method  of  attacking 
In  our  probate  courts — they  being  courts  of 
limited  jurisdiction — the' judgment  or  decree 
BO  made.  What  remedyi  if  any,  the  appel- 
lants may  have,  it  the  CJalifomia  decree  is 
erroneous,  we  are  not  called  upon  to  decide. 
To  grant  appellants  the  reUef  they  ask  In 
this  court  would  be  the  equivalent  of  setting 
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aside  or  modifying  th«  California  decree. 
We  moat  assnme  that  the  court  In  that  state 
was  acting  within  Its  jurisdiction,  and  that 
Its  decree  was  In  accordance  with  the  laws 
of  that  state ;  therefore  snch  decree  is  con- 
elasire  upon  onr  courts  in  every  matter  in 
which  it  is  conclusiTe  in  Califomia.  State 
ex  rel.  Rnef  y.  District  Court,  S4  Mont  96, 
83  Pbc.  866,  6  li.  B.  a.  (N.  S.)  617,  116  Am. 
St  Rep.  510,  9  Ann.  Cas.  418.  Any  other 
result  upon  the  record  presented,  would  do 
violence  to  the  full  faith  and  credit  clause 
Of  onr  federal  Constitntion  (section  1,  art.  4). 

We  are  not  unmindful  of  the  rules  relating 
to  ancUlary  admlidstration  in  cases  where 
property  of  a  decedent  exists  in  two  or  more 
states.  But  appellants  assert  and  respondent 
concedes,  that  the  Montana  proceedings  are 
not  intended  as  ancillary  to  those  in  Cali- 
fornia, and  no  attempt  is  made  to  bring  the 
case  within  the  rules  governing  such  pro- 
ceedings, and  we  therefore  decide  the  appeal 
upon  the  oontentlona  urged  by  the  parties. 

[1]  The  decree  was  made  in  accordance 
with  the  provisions  of  our  statute,  no  error 
appearing  except  as  to  tbe  <miis8lon.  In  the 
decree  of  the  name  of  Paul  B.  Bmhns  as 
one  of  the  sons  and  heirs  of  deceased.  The 
cause  is  therefore  remanded  to  the  district 
oonrt,  with  direction  to  modify  the  decree  of 
distribution  by  making  proper  distribution  to 
said  Paul  B.  Bruhns,  and,  when  so  modllled, 
it  will  stand  affirmed. 

Modified  and  affirmed. 

BRANTLT,  O.  J.,  and  HOIXOWAT,  MAT- 
THEWS, and  CX)OPEB,  JJ.,  ooncor. 


(58   Mont.   Etl) 
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(Supreme  Oonrt  of  Montana.    Nov.  1,  1920.) 

1.  Fraada,  atatuta  of  <s=370— Parol  bouadary 
agreement  held  not  within  statute;  "sale  or 
eonveyaooe  of  land." 

Where  there  was  a  disagreement  as  to  the 
location  of  the  boundary  line  which  could  not 
be  determined  in  the  ordinary  manner,  a  parol 
agreement  between  the  adjoining  owners  as  to 
the  location  titereof  was  vidid,  since  sueh  agree- 
ment did  not  constitute  a  contract  for  the  sale 
or  conveyance  of  land,  and  therefore  was  not 
within  the  statute. 

2.  Pabllo  lands  «=»I39— Eatrymaa's  boundary 
agreement  with  adjoining  owner  held  valid. 

Entryman's  agreement  with  adjoining  owner 
l»  to  location  of  boundary  line  was  binding  on 
the  entryman  and  those  claiming  under  him, 
notwithstanding  that  agreement  was  made  be- 
fore Issuance  of  patent 


3.  Vendor  and  purohassr  ^9232(1)— Posses* 
•Ion  to  elalmed  bouadary  charged  pnrehAaer 
of  adjoining  land  with  notice. 
Owner's    occupancy    of    land    to    daimed 
boundary  line  was  notice  to  purchaser  of  ad- 
joining land  of  owner's  claim  to  all  land  ex- 
tending to  such  line. 

Ai9eal  from  District  Court  Cascade 
County;  H.  H.  Bwhig,  Judge. 

Action  by  the  Box  E^der  Live  Stock  Com- 
pany against  Thomas  F.  Glynn  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed. 

John  W.  Stanton,  of  Great  Falls,  for  ap- 
pellants. 

Cooper,  StephoiBon  ft  Hoover,  of  Great 
Falls,  for  respondent 

HTJRLY,  J.  Action  in  ejectment  to  recover 
possession  of  two  tracto  of  land,  one  con- 
taining 113  acres,  and  one  46.4  acres,  both 
in  section  20,  township  19  north,  range  6  east 
M.  M.,  for  which  land  plaintiff  has  record 
tiUe. 

The  section  referred  to,  by  reason  of  inac- 
curacies in  the  government  survey,  contains 
between  800  and  900  acres  of  land,  instead 
of  the  usual  640.  Upon  the  trial  plaintiff  in- 
troduced in  evidence  conveyances  of  the  south 
half  of  the  southwest  quarter,  section  20, 
above,  as  follows:  A  quitclaim  deed  dated 
May  26,  1900,  from  one  Van  Bergen  to 
Jennie  Reese,  reciting  it  to  be  the  Intention  to 
transfer  all  of  grantor's  interest  in  the  land 
embraced  in  his  desert  entry  therefor,  of  date 
November  1,  1898;  a  similar  deed,  dated 
November  S,  1902,  from  Reese  to  one  Susan 
Hnnley;  patent  from  the  United  States  to 
Hanley,  dated  June  9,  1910;  warranty  deed 
from  Hanley  to  'Reese,  dated  January  21, 
1908;  warranty  deed  from  Reese  to  A. 
Nathan,  dated  January  10,  1008;  and  war- 
ranty deed  from  Nathan  to  plaintiff,  dated 
June  80,  1914.  Defendants  thereupon  stip- 
ulated tliat  the  11.3  acres  above  described  are 
within  the  boundaries  of  the  south  half  of 
the  southwest  quarter,  and  that  the  46.4- 
acre  tract  is  within  the  boundaries  of  the 
west  half  of  the  southeast  quarter  of  said 
secldon.  The  plaintiff  then  offered  in  evi- 
dence a  plat  of  the  section,  made  from  a 
survey  showing  the  lands  in  dispute  and 
their  location  with  reference  to  the  legal 
description,  and  rested  its  case.  Defendants 
thereupon  called  one  Sinclair,  the  surveyor 
who  ni4de  the  plat  above,  who  explained 
the  survey  so  made. 

Mrs.  Bert  Colvln  was  then  called  by  de- 
fendant and  testified  that  her  name  was 
formerly  Jennie  Reese.  Defendants'  counsel 
sought  to  show  by  her  that  during  the  time 
she  had  possession  of  the  land  under  said 
desert  entry  there  was  a  disagreement  be- 
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tween  ber  and  defendant  Olynn  respecting 
the'  boundary  line  between  her  entry  and  tbe 
lands  of  Olynn  to  the  north;  that  the  govern- 
ment comers  could  not  be  located;  that  the 
survey  was  Irregular,  and  that  it  was  be- 
lieved the  section  contained  between  800 
and  900  acres;  that  one  French,  an  expe- 
rienced and  competent  surveyor,  surveyed 
the  land  and  placed  monuments  thereon,  ac- 
cording to  which  the  lands  In  controversy 
form  no  part  of  the  south  half  of  the  south- 
west quarter  nor  tbe  west  half  of  the  south- 
east quarter  of  tbe  section,  and  that  there- 
upon, in  1900,  an  agreement  was  made  be- 
tween Glynn  and  Reese  whereby  they  agreed 
to  accept  the'  survey  so  made  by  French  as 
true  and  correct  and  as  establishing  their 
boundaries  and  that  Reese  then  »ected  a 
fence  along  the  south  and  east  lines  of  tbe 
smaller  tract  In  controversy,  and  along  the 
south  line  of  the  other  tract,  and  that  at  aU 
times  thereafter  she  and  said  Olynn  ac- 
cepted said  agreement  as  binding  and  said 
fencing  as  being  on  the  true  boundary  line 
between  their  respective  lands;  that  ever 
since — 10  years — defendant  Olynn  lias  been 
In  the  <9ea,  notorious,  exclusive,  and  ad- 
verse possession  of  the  land  lying  north  of 
Bald  fences,  being  the  land  in  controversy 
during  which  time  he  has  occupied  said  land 
by  virtue  of  said  agreement ;  that,  after  the 
assignment  of  said  entry  to  said  Susan  Han- 
ley,  she  likewise  accepted  and  acted  upon 
said  agreemait,  and  that,  after  the  re- 
conveyance by  Hanley  to  Reese,  said  Reesd 
again  recognized  and  abided  thereby;  that 
after  final  proof,  but  before  patent,  said 
Reese  conveyed  the  land  to  Nathan  and  he, 
before  purchasing  examined  the  land,  said 
Reese  pointlog  out  the  corners  and  fences. 
Informing  him  that  the  fences  In  question 
were  upon  the  boundaries,  and  that  during 
the  time  he  held  ijossession,  a  period  of  about 
U  years,  the  fences  were  regarded  as  the 
boundary  lines;  that  said  agreement  so  made 
by  said  Reese  and  Olynn  was  acquiesced  in 
by  him  and  defendant  Olynn ;  and  that  again, 
6  years  before  the  trial,  said  Reese  and  said 
Nathan  again  went  over  said  tract,  when  be 
again  acquiesced  In  and  ratified  the  agree- 
ment between  Reese  and  Olynn. 

This,  testimony  was  objected  to  by  plaintiflT 
on  the  ground  that  the  agreement  sought  to 
be  established  was  made  before  patent  and 
at  a  time  when  Reese  had  no  authority  to 
make  a  valid  agreement  affecting  title  to 
tbe  land,  which  objection  was  sustained. 
Defendants  also  contended  that  plaintiff's 
action  was  barred  by  the  statute  of  limita- 
tions, but  it  has  expressly  abandoned  that 
defense  upon  this  appeal. 

The  court  directed  verdict  for  the  plain- 
tiff and  rendered  Judgment  thereon,  from 
which  defendants  have  appealed. 

Aiwiimlng  that  defendants  were  able  to 
prove  the  facta  embraced  in  the  offer  of 


proof,  the  proof  would  show  that  the  sec 
tl(m  is  irregular  in  size  and  shape,  and  that 
the  quarter  comers  were  not  marked  and 
could  not  be  definitely  ascertained ;  that  there 
was  a  disagreement  as  to  the  location  of  the 
boundary  lines  between  the  adjoining  owners 
or  claimanta,  which  could  not  be  located 
In  the  ordinary  manner. 

In  an  opinion  written  by  Mr.  Commla- 
sioner  Callaway  it  was  said: 

"Appellant  contends  that  a  verbal  agreement 
between  coterminous  proprietors  of  land  estab- 
lishing a  line  between  their  respective  estates, 
and  that  such  a  line  shall  become  a  diviaion 
line,  ia  invalid,  as  being  within  the  statute  of 
frauds.  This  depends  altogether  upon  the  cir- 
cumstancea.  In  Oalbraitb  v.  Lnnsford,  87  Tenn. 
89,  1  L.  R.  A.  522,  9  S.  W.  365,  the  court  said: 
'If,  with  full  knowledge  of  the  true  line,  an- 
other be  fixed  by  verbal  agreement,  such  agree- 
ment is  within  the  statute  of  frauds,  and  con- 
sequently void;  but,  where  there  is  doubt  or 
ignorance  as  to  the  true  locality  of  the  line, 
a  parol  agreement  fixing  tbe  line  between  ad- 
Joining  owners  is  not  within  the  statute,  and, 
where  aatisfactOTily  established,  will  be  en- 
forced by  the  courts,  notwithstanding  it  may 
afterwards  be  demonstrated  that  the  agreed 
line  was  erroneously  fixed;  and  such  adjust- 
ment may  be  shown  as  wdl  by  drcumstanees 
and  recognition  as  by  direct  evidence  of  a  for- 
mal agreement,  where  parties  have  acted  there- 
on. *  •  •  It  is  well  settled  that  where  the 
owners  of  contiguous  lots  by  parol  agreement 
mutuaUy  establiah  a  dividing  line,  and  thereafter 
use  and  occupy  their  respective  tracts  according 
to  it  for  any  period  of  time,  such  agreement  is 
not  within  the  statute  of  frauds,  and  it  can- 
not afterwards  be  controverted  by  the  par- 
ties or  their  successors  in  interest.  •  •  • 
It  is  the  policy  of  the  law  to  give  stability  to 
such  an  agreement,  because  it  is  the  most  sat- 
isfactory way  of  determining  the  tme  tMundary, 
and  tends  to  prevent  litigation.  •  •  ••  The 
above  quotations  state  the  law  applicable  to 
this  case."  Hoar  t.  Hennessy,  29  Mont.  263, 
74  Pac.  462. 

To  the  same  effect  la  the  dedsion  in  My- 
rick  V.  Peet,  66  Mont  18,  180  Pac.  S74, 
though,  upon  the  facts  presented,  it  waa  there 
held  that  neither  party  claimed  more  than  to 
the  true  line,  and  that  occupancy  was  mere- 
ly subject  to  futiure  ascertaliunent  of  the 
proper  location  of  the  boundary,  under  the 
rule  there  dted  that— 

'If  tbe  parties,  from  misapprehension,  adjust 
their  fences,  and  exercise  acts  of  ownership, 
in  conformity  with  a  line  which  turns  out  not 
to  be  the  true  boundary,  or  permission  be  ig- 
norantly  given  to  place  a  fence  on  the  land  of 
the  party,  tills  will  not  amount  to  an  agree- 
ment, or  be  binding  as  the  assent  of  the  par- 
tiee." 

[1]  Here,   however,   it  is  contended  that- 
the    boundaries    could   not  be   determined. 
Such  being  the  case,  for  the  purpose  of  pre- 
venting  litigation,  under  the  rule  dted  ia 
Hoar  T.   Henneaay,  aupra,   tbe  agreonait 
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even  in  parol.  If  the  parties  had  legal  au- 
thority to  deal  with  the  land,  wonld  I>e  valid 
and  binding. 

Where  there  is  a  real  controversy  as  to 
the  boundaries,  an  agreement  between  the 
contesting  claimants  settling  the  same  is  not 
within  the  statute  of  frauds  (cases  supra), 
nor  are  they  looked  upon  as  in  any  way 
conveying  the  fee.  As  said  by  the  Supreme 
Court  of  the  United  States,  in  Boyd's  Lessee 
V.  Graves,  4  Wheat.  514,  4  L.  Ed.  628: 

"It  is  not  a  contract  for  the  sale  or  convey- 
ance of  lands.  It  has  no  ingredtent  of  such  a 
contract.  There  is  no  quid  pro  quo;  and  the 
courts  do  not  consider  it  as  a  conveyance  of 
title  from  one  person  to  another.  It  was 
merely  a  submission  of  a  matter  of  fact,  to 
ascertain  where  the  line  would  run  on  actual 
survey,  beginning  at  a  place  admitted  and  ac- 
knowledged by  the  parties  to  be  a  boundary, 
where  the  line  must  begin." 

[t]  It,  therefore,  such  agreements  are  not 
In  the  nature  of  sales  or  transfers,  it  would 
seem  that  there  could  be  no  serious  con- 
tention that  an  entryman  upon  public  lands 
could  make  such  agreement,  binding  as 
to  himself  and  those  claiming  under  him. 

in  Were  this  question  urged  by  one  who 


based  his  right  independently  of  any  claim 
through  lleese,  a  different  situation  would 
be  presented.  Here,  however,  plaintiff  claims 
through  the  title  of  Reese.  When  it  pur- 
chased and  when  each  of  the  purchasers  ac- 
quired title  (if  defendant  should  establish 
by  competent  evidence  the  facts  asserted  in 
the  offer  of  proof)  defendant  Glynn  was  in 
the  actual,  open,  notorious,  and  exclusive  pos- 
session of  the  lands  in  controversy,  and  each 
ratified  such  agreement.  In  addition,  Glynn's 
occupancy  effectively  charged  such  pur- 
chasers with  notice  of  his  claim  thereto. 

Even  if  it  be  conceded  that  an  agreement 
respecting  boundaries,  made  before  final 
proof,  would  not  be  binding,  the  offer  of 
proof  goes  farther  than  to  show  merely  an 
agreement  before  final  proof,  and  Includes 
an  offer  of  evidence  tending  to  establish  rati- 
fication after  final  proof,  both  bef(»«  and 
after  patent,  at  times  when  the  right  to 
convey  could  not  be  questioned.  In  our  opin- 
i(Mi,  the  tendered  testimony  should  have  been 
received. 

The  judgment  Is  reversed. 

Reversed. 

B-KANTLY,  a  X,  and  HOLLOWAY, 
MATTHEWS,  and  COOPER.  JJ.,  concur.  ' 
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